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R E P O R T S

OF

%\\ tire Cases into J s ta in rir  b  tk  Superior Courts
R E L A T IN G  TO

M A R I T I M E  L A W .

P m v . Co.] T h e  A ng lo - I n d ia n . TPb.iv . Co.

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

Reported by J. P. A s p in a ll , Esq., Barrister-at-Law.
° N  APPEAL FROM  T H E  H IG H  COURT OF A D M IR A LTY  

OF E N G L A N D .

A p r i l  28 and  29, 1875.
(P re s e n t: The E ig h t  H ons. S ir  J . W . C o l v il e , 

S ir  B a r n e s  P e a c o c k , S ir  M o n t a g u e  S m it h , S ir  
P " P . C o l l ie r , and S ir  H . S. K e a t in g .)

T h e  A n g lo - I n d ia n .

C o llis io n — L ig h ts — D u ty  to show l ig h t  astern to 
T . _ fo llo w in g  ship.

ls p r im  a, fa c ie  the d u ty  o f  a n  ove rtak ing  sh ip  to 
keep out o f  the w ay o f a  sh ip  ahead o f  her, hut i f  
the la tte r sh ip  sees another approach ing  her f ro m  
a d irec tion  where her lig h ts  are not v is ib le , and  
w h ich  vessel she has reason to suppose does not, in  
fa c t,  whether keeping a good look-out o r not, see 
le r and  is lik e ly  to come in to  c o llis io n  w ith  
her, i t  is  her d u ly  to give some w a rn in g  to the 
overtaking sh ip , not necessarily by e xh ib itin g  a 
lig h t, but by some s igna l, such as the f i r in g  o f a  
gun, the show ing a lig h t, or otherwise, w h ich  w i l l  
ind ica te  her whereabouts to the ove rtak ing  ship, 
and  c a ll the a tten tion  o f th a t sh ip  to the danger 
° f  a c o llis in n fa )
His was an appeal fro m  th e  decree o f th e  R ig h t  

S ir  R obe rt P h ill im o re . K n ig h t ,  Judge o f the 
- tt'g h  C o u rt o f A d m ira lty  of E n g la n d , in  a cause 
ot damage p rom o ted  in  th a t co u rt b y  the  respon
dents, th e  owners o f the  b r ig a n tin e  E xce l and o f 

e cargo laden on board h e r ; and  also b y  tbe  
personal rep resen ta tives o f h e r la te  m aste r, and 
o hers of the  crew  o f the  Excel, aga ins t the  barque 

ng lo -In d ia n , o f w h ich  the  appe llan ts  were owners, 
w  the  recovery o f damages a r is in g  o u t of a c o lli-

S'° lV M7sWeen ttlB  8a’ d  tw o  vessels.
,, L he E xce lw as  a b r ig a n tin e  o f 210 tons reg is te r,o r 
aa®rean ° iit8 . T he  A n g lo - In d ia n  was a ba rque  o f 
440 tons reg is te r.

co llis io n  happened about 2.30 a.m. on the  
^ -p r i l  1874, in  the  B a y  o f B iscay, about f i f t y  
>40li*'k Sy w est of Cape P in is te rre .

., w in d  a t th e  tim e  was b lo w in g  a gale fro m  
e n o rth -n o rth -w e s t, and th e  n ig h t  was d a rk  and 
Qa y * w ith  passing showers.

(a) See notes to The E a rl Svecer, post, p. 4.—En. 
V o l . I l i . ; n .S .

T he  case set u p  in  th e  co u rt be low  on behalf o f 
th e  respondents, as sta ted  in  th e ir  p e tit io n , was, 
th a t th e  E xce l,w h ils t in  the  p rosecu tion  o f a voyage 
fro m  Swansea to  B arce lona, was hove to  on th e  
s ta rboard  ta ck , u n d e r double-reefed m a insa il and 
m a ins tay  sail, head ing  about wesc, and fo re reach ing  
a t the  ra te  o f between one and tw o  kn o ts  an hour, 
m a k in g  considerable lee way. The  re g u la tio n  
lig h ts  w ere said to  be d u ly  placed and b u rn in g  
b r ig h t ly  a t th e  tim e . S h o r tly  before 2.15 a.m. a 
g reen  l ig h t— w h ich  a fte rw a rd s  p roved  to  be tn a t o t 
the  A n g lo - In d ia n — was observed astern  o f th e  
Excel, and d is ta n t a bou t 30U yards. T he  A nglo- 
In d ia n ,  i t  was a lleged instead  of keep ing  o u t o t 
the  w ay o f th e  Excel, approached h e r m  a d ire c tio n  
w h ic h  in vo lve d  r is k  of co llis io n , and e xh ib ite d  he r 
red  l ig h t  to  those on board the  E x c e l; and, as i t  
was fu r th e r  alleeed, a lth o u g h  th e  A n g lo - In d ia n  
was lo u d ly  ha iled  fro m  th e  Excel, and a l ig h t  was 
e xh ib ite d  over the  s te rn  o f the  E xce l, th e  A ng lo - 
In d ia n  ran in to  and s tru c k  th e  Excel upon  the 
s te rn , and d id  he r som uchdam age th a t sh e sh o rtly  
a fte rw a rds  foundered and was los t, to g e th e r w ith  
h e r cargo and e v e ry th in g  then  on board  her. 
U pon  th is  occasion th e  m aster was u n fo r tu n a te ly
drow ned. „ , ,, .

T he  case on the  p a rt o f th e  appe llan ts  was, th a t 
on th e  occasion in  question  th e  A n g lo - In d ia n ,  
bound fro m  London  to  Jamaica, was close-hauled 
on the  sta rboard  ta ck  under reefed upper topsa ils , 
fo re sa il, and fo re topm ast s taysa il, head ing  about 
w est, and m a k in g  about five  kn o ts  an hour. H e r  
p ro p e r re g u la tio n  lig h ts  were d u ly  e x h ib ite d  and 
b u rn in g  b r ig h t ly ,  and a good lo o k -o u t was being

U n d e r these ciroum stances, about 2.30 a.m., on 
th e  14 th  A p r i l ,  the  h u l l  o f th e  E xcel was made o u t 
a ve ry  sho rt d istance ahead and a l i t t le  on the  
s ta rboa rd  bow o f th e  A n g lo - In d ia n .  T he  he lm  ot 
th e  A n g lo - In d ia n  was thereupon im m e d ia te ly  p u t 
ha rd  astarboard, b u t i t  was im poss ib le  to  avo id  a 
co llis io n , and th e  stem o f the  A n g lo - In d ia n  s tru c k  
the  Excel on the  p o rt side o f he r s te rn .

T he  respondents a lleged th a t the  c o llis io n  was 
caused b y  the  neg ligence o f those on board  th e  
A n g lo - In d ia n ,  and by reason o f th e ir  neg lect to  
keep a p ro p e r loo k -o u t and  to  keep th e  A ng lo - 
In d ia n  o u t o f the  w ay of th e  Excel.

T he  appe llan ts  denied the  sta tem ents o t the 
respondents th a t a l ig h t  was e xh ib ite d  over the  
s te rn  o f the  Excel and th a t the  A n g lo - In d ia n  was
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ha iled, and a ttr ib u te d  blam e to  those on board the  
E xce l fo r  im p ro p e rly  neg lec ting  to  keep a good 
lo o k -o u t, fo r  im p ro p e rly  n e g le c ting  to  take  any 
measures to  show the pos ition  o f t b e E xce l to  those 
on board th e  A n g lo -In d ia n , and fo r  im p ro p e rly  
ne g le c ting  to  observe the  p rov is ions o f a rtic le  20 
o f th e  R egu la tions fo r  P re v e n tin g  C o llis ions at 
Sea.

T he  evidence was taken  o ra lly  in  open co u rt 
before th e  learned ju d g e  o f th e  co u rt below, who 
■was assisted by tw o  of the  E ld e r B re th re n  o f the 
T r in i ty  C orpo ra tion . The  learned  ju d g e  fo u nd  the 
A n g lo - In d ia n  alone to  blame fo r  the co llis ion , g iv 
in g  his reasons as fo llo w s :

S ir  R . P h ill im o re .— T here  is no question  a t a ll 
as to  th e  d u ty  o f the A n g lo -In d ia n , th a t is  c le a rly  
p rescribed by th e  18 th  a r t ic le : “ E v e ry  vessel 
o v e rta k in g  any o th e r vessel sha ll keep o u t o f the 
w ay o f th e  said las t-m en tioned  v e s s e la n d  her 
defence fo r  n o t keep ing  o u t of the  w ay, as I  u n 
de rs tand  it ,  is  th a t the n ig h t  was so da rk  th a t i t  
was the  d u ty  o f the Excel to  have shown a l ig h t  
ove r he r s te rn , and th a t i f  she had done so the 
co llis ion  w ou ld  n o t have taken  place. B u t on the 
evidence I  am  satisfied th a t  the n ig h t was n o t of 
th e  cha racte r described b y  th e  A n g lo - In d ia n  w it 
nesses. I  am  sa tis fied  th a t the  Excel o u g h t to  
have been v is ib le  to  those on board the  Anglo- 
In d ia n  a t th e  d istance th a t she says, v iz ., a t the 
d istance o f a t least 300 o r 400 yards, and th a t i f  
the re  had been a p roper lo o k -o u t on board  th e  
A n g lo - In d ia n — and in  m y  op in ion  and th e  op in ion  
also o f the  E ld e r  B re th re n  th e re  was n o t— she 
w ou ld  have seen the  E xce l in  tim e  to  have g o t ou t 
o f  he r way, and  to  have crossed h e r s te rn  b y  s ta r
b o a rd ing  a t an e a rlie r period . The  question, 
the re fo re , does n o t arise, n o r does th e  co u rt in te n d  
to  discuss i t ,  w h e th e r in  th e  p resen t sta te  o f  the  
s a ilin g  re g u la tio n s  i t  w ou ld  o r w ou ld  n o t have 
been the  d u ty  o f rhe E xce l to  have shown a l ig h t  
ove r he r s te rn , because I  am  satisfied, as I  have 
a lready said upon th e  evidence, th a t  th is  vessel 
o u g h t to  have been v is ib le  to  those on board  the  
A n g lo - In d ia n  a t a su ffic ien t tim e  to  have avoided 
th e  co llis ion , A n d , indeed, there  is a d ile m m a  o u t 
o f w h ich  th e  A n g lo - In d ia n , in  m y ju d g m e n t, w ou ld  
fin d  i t  d if f ic u lt  to  escape, even i f  she had n o t been 
g o in g  a t a speed o f about s ix  kno ts  an hour, she 
b e in g  the  o ve rta k in g  vessel. She was g o in g  about 
s ix  kno ts , and th a t ra te  o f speed w ou ld  o n ly  be 
ju s t if ia b le  i f  she could have seen a vessel in  s u f
f ic ie n t tim e  to  g e t o u t o f he r way. I  am sa tis
fied upon the evidence, as 1 have a lready said, th a t 
i f  the re  had been a p ro p e r lo o k -o u t th is  vessel 
w ou ld  have been seen in  due t im e  to  have prevented 
th e  co llis ion , and  there fo re  I  pronounce the A ng lo - 
In d ia n  alone to  blame. The cross action  m u s t be 
d ism issed.

F ro m  th e  decree made in  accordance w ith  the  
above ju d g m e n t the  owners o f the  A n g lo ln d ia n  
appealed fo r the  fo llo w in g  am ong o the r reasons :

1. Because the  evidence taken  in  th e  c o u rt be low  
shows th a t the  co llis ion  was a ttr ib u ta b le  to  the 
neg ligence o f those on board the Excel.

2. Because those on board the  Excel neg lected 
to  keep a good look-out.

3. Because those on board the  Excel neglected 
to  take  any measures to  show the pos ition  o f the 
E xce l to  those on board  the A n g lo -In d ia n .

4. Because on th e  evidence adduced by th e  
respondents them selves i t  is ev id e n t th a t those on 
board th e  E xcel considered i t  necessary to  show a
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lig h t over the stern, and that no lig h t was shown 
in  tim e  to give those on board the A n g lo - In d ia n  
warning.

5. T h a t th e  learned judge  o u g h t to  have held 
th e  E xce l to  b lam e fo r n e g le c ting  to  show a l ig h t  
to  ind ica te  he r pos ition  to  the A n g lo - In d ia n .

6. Because th e  co llis io n  was n o t occasioned by  
any neg ligence o f those on board the  A ng lo - 
In d ia n .

B u tt ,  Q.C., and R . E . Webster, fo r  the  appellants. 
— I t  was th e  d u ty  o f those on hoard the  Excel to  
have k e p t a b e tte r  look-ou t. I t  was, fu r th e r ,  th e ir  
d u ty  to  have e xh ib ite d  a l ig h t  ove r th e  s te rn  o f 
th e  E xce l in  su ffic ie n t tim e  to  have g iven  w a rn in g  
to  th e  A n g lo - In d ia n  and to  have enabled h e r to  
keep o u t o f th e  w ay of th e  Excel. T h is  d u ty  
arises o u t o f  the  genera l m a r it im e  law , w h ich  re 
qu ires a sh ip , be ing  approached by  ano th e r sh ip  
fro m  such a d ire c tio n  th a t the  fo rm e r is n o t as 
v is ib le  as th e  la tte r , to  e x h ib it a l ig h t  o r g ive  a 
s igna l so as to  w a rn  the  approach ing  vesse l:

The Iro n  Duke, 4 Notes of Cases, 94,585; 9 Jnr. 476 ;
The Osmanli, 7 Notes of Cases, 509.

A n d  this duty  is continued and enforced by the  
20th article of the regulations for preventing col
lisions, which provides that “ nothing in these 
rules shall exonerate any ship or the owner or 
master, or crew thereof, from  the consequences of 
any neglect to c a rry  lig h ts  o r s igna ls , or of any  
neglect to keep a proper look-out, or of the neglect 
of any p recau tion  w h ich  m ay be requ ired  by the 
o rd in a ry  p ra c tice  o f  seamen, o r by the specia l c i r 
cumstances o f  the case.”  The duty  to exhibit a 
lig h t being under such circumstances an obligation 
of the general m aritim e law, was a precaution 
required by the ordinary practice of seamen.” 
There is no obligation to carry a fixed lig h t over 
the stern, but a ligh t should be shown in a proper 
tim e as a Bignal.

M ilw a rd ,  Q.C. and E . G. C la rkson, fo r  the  re 
sponden ts .— T here  is  no d u ty  to  e x h ib it any l ig h t  
except those p ro v id e d  by  th e  reg u la tio n s . B y  
a r t ic le  2, i t  is  expressly  p ro v id e d  th a t the lig h ts  
th e re in  p rov ided , and “  no o the rs ,”  sha ll be ca rried , 
and  to  f in d  th a t i t  was the  d u ty  o f a s a ilin g  vessel 
to  c a rry  m ore than  the  side lig h ts  a t n ig h t  w o u ld  
be an o v e rru lin g  o f the  reg u la tio n s . B u t even i f  
th e re  was such a d u ty , i t  can o n ly  arise when 
the re  is danger o f co llis ion , and in  th e  p resen t case 
the re  was no reason to  apprehend danger u n t i l  the  
sh ips were close toge the r, and then  th e  green 
l ig h t  was a c tu a lly  shown. Those on board the  
Excel k e p t a bad look-ou t.

B u tt ,  Q.O., in  rep ly .
A p r i l  29, 1875.— The ju d g m e n t o f the co u rt was 

de live red  by
S ir  R . P. C o l l ie r .— T h is  was a s u it  b ro u g h t by  

th e  owners o f the Excel, a b r ig a n tin e  o f 210 tons, 
aga inst th e  A n g lo - In d ia n ,  a barque o f 440 tons, in  
consequence o f a co llis ion , fo r  w h ich  the  E xce l 
m a in ta ined  th a t  the A n g lo - In d ia n  alone was to 
blam e. The  c o llis io n  took  place in  the  B ay  o f 
B iscay, about f i f ty  m iles o ff Cape F in is te r re , in  the 
open sea, a t between 2 and 3 a m . in  A p r i l  1874. 
T he  E xce l was g o in g  in  a w es te rly  d ire c tio n , at 
abou t l i  o r 2 kn o ts  an hour. T he  A n g lo - In d ia n  
was p roceed ing  a t a ra te  o f somewhere about 6 
kn o ts  an h o u r in  th e  same course, beh ind  the 
Excel. The  A n g lo - In d ia n  ran  in to  the  s te rn  o f the 
Excel, and th e  E xce l was sunk. T he  learned judge  
o f  the  A d m ira lty  C o u rt has found  th a t tho  A ng lo - 
In d ia n  was alone to  blame.
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The question in vo lve d  in  th is  case is ch ie fly  one 
'h  lact, and  th e ir  L o rd sh ip s  repeat w ha t, indeed, 
'hey have o ften  said, th a t th e y  are e x tre m e ly  loa th  

t0  ln te rfe re  w ith  the Undine; o f the c o u rt be low  on 
,l question o f fact, th a t  co u rt h a v in g  had the ad- 
yantago, w h ich  th e y  have no t, o f seeing and hear- 
ln£f *be  w itnesses, unless th e y  come to  a v e ry  c lear 
in c lu s io n  th a t th a t  f in d in g  was w rong, 
ti, ° W’ the  fin d in g s  o f fa c t o f th e le a rn e d  ju d g e  are 

. ®e : F irs t ,  w ith  respect to  th e  sta te  o f the  
® 'gh t, in  re g a rd  to  w h ich  the re  was some con- 

■cting evidence, those on board th e  E xce l rep re 
sen ting  th a t  th e  n ig h t, th o u g h  d a rk , was clear, 
y ^ fh  passing c lo u d s ; those on board th e  A ng lo - 

n a ia n  rep re se n ting  th a t  i t  was d a rk  and ve ry  
° r m y, w ith  ra in , o r, a t a ll events, occasional ra in , 
be learned ju d g e  says : “ B u t  on th e  evidence I  

atn satisfied  th a t th e  n ig h t  was n o t o f the  cha
rac te r described by th e  A n g lo - In d ia n  w itnesses. I  
^ b . ^ t i s f i c d  th a t  th e  E xcel o u g h t to  have been 

jsib le to  those on board  the A n g lo - In d ia n  a t the  
'stance th a t she says, v iz ., a t th e  d istance o f a t 

t v T i f i  ^ -0 r  ya rds .”  T h e ir  L o rd s h ip s  accept
0 T ', e n d in g , and are o f op in ion  th a t i t  is borne

by the  evidence. Then th e  learned  ju d g e  goes 
,<r! ant* fin d s  a no the r m ost m a te ria l fac t, nam e ly , 
th  / f  ^  the re  had  been a p rope r lo o k -o u t on board  
■ ? A n g lo - In d ia n — and in  m y  op in io n ,”  th e le a rn e d  

S® says, “ and th e  op in ion  also o f the E ld e r 
re th ren , the re  was n o t— she w o u ld  have seen th e  

j  111 t im o  to  have g o t o u t o f he r w ay, and to  
av.e 0r0ssed h e r s te rn  by s ta rb o a rd ing  a t an e a rlie r  

f in d ' ’ ^ f ib i r  L o rd s h ip s  are o f op in io n  th a t  th is  
In  11D̂  ^ S°  e n t ire ly  supported  b y  the  evidence, 
in  ■ Ced’ ' n kfi6*1- L o rd s h ip s ’ v iew , i t  m ig h t  n o t be 

co rre c tly  said th a t upon th e  evidence there  was 
ook-ou t a t a ll on board th e  A n g lo - In d ia n .  The  

t L n u Pon the  lo o k -o u t says th a t  w hen he f ir s t  saw 
^esse l the  Excel was “  ahead, a l i t t le  on the  

wh* k °w  th a t  he f ir s t  saw her masts ; th a t
■ill ” Q h? a. r  t'̂ le  mast s “  she was a t no d istance a t 
tho  ,ar u “  W h e n  I  saw the  m asts,”  he says, “  on 
< m, s ar.hoard bow, I  wheeled ro u n d  and  sung out, 
t o n ' l l 18 a vesse'  on th o  sta rboard  bow,’ b u t I  was 
snVio ate ’ T e were f ° n l  o f her a lready.”  A n d  he
1 o,, erl uent>y says, “ I  was foul of her the moment
wbuT 6r' Norther adds that he saw no ligh t
hnil; GVer °,n fi°ar<l  her, and also that he heard no 
tho a"  *7°  fi°ar.fi tle r, which other people on board 
noint 0 l d,'an did hear. This certainly would 
who . i 16 b°ncl us'on that the man Robinson, 
on , wa® keeping the look-out, as i t  is supposed, 
in r.0Ar? *'he -A ng lo -Ind ian , was really keeping no 
enoo 'tUt T h a t being so, and having refer-
.i hi 0 '‘be 17th article, which provides that

vessel o v e rta k in g  any o th e r vessel sha ll 
vessop0 t '10 way . ° f  the said las t-m en tioned  
th a t A  tb e ir  L o rd s h ip s  have no d o u b t w ha tever 
that t t , 6 ? n d ln «  ^h0 learned judge  was r ig h t ,  
th a t th e  A n g lo - In d ia n  was to  blame
genno fl Ue,atl,ou rem ains, w he ther the re  was neg li- 
thooo con.t r 'b u t in g  to  th e  acciden t on th e  p a rt o f 
has h n a v i8a.ting  the  Excel. O n  th is  sub ject there  
the m . l "  a d 1SuU3s'on  before th e ir  L o rd sh ip s  as to 
fo r  Pn n in ?  th ree  a rtic les  in  the  R egu la tions  
beinrr t1Ven U? "  C o llis ions a t S ea ; those a rtic les  
is  to^tb  6 and the 20th. The  second
fo llo w ;,6 e^ eoli f f ia t “  the  l ig h ts  m entioned  in  th e  
other«, JL ,!j r i'lce K ’ ”  n u m b e rin g  them , “ and no 
set tn  8 a 0arr ie d  in  a l l  weathers, fro m  sun- 
“  I n  r,V Kunrise- A r t ic le  19 is  in  these te rm s : 

ey>Dg and co n s tru in g  these ru les , due

reg a rd  m ust be had to  a ll dangers o f na v ig a tion  ; 
and duo rega rd  m u s t also be had to  any special 
c ircum stances w h ic h  m ay ex is t in  any p a rt ic u la r  
case ren d e rin g  a departu re  fro m  the above ru les  
necessary in  o rd e r to  a vo id  im m ed ia te  dange r.”  
T hen  th e  20 th  i s : “  N o th in g  in  these ru les  sha ll 
exonerate any sh ip , o r th e  ow ner o r m aste r, o r c rew  
thereo f, fro m  the  consequences o f any neg lect to  
c a rry  l ig h ts  o r  s igna ls, o r  o f a n y  neg lect to  keep a 
p rope r lo o k -o u t, o r  o f th e  neg lect o f any p re 
cau tion  w h ich  m ay be re q u ire d  by the o rd in a ry  
p ractice  o f seamen, o r  b y  th e  special c irc u m 
stances o f th e  case.”  I t  has been a rgued on th e  
one side th a t A r t ic le  2 is abso lu te ly  p ro h ib ito ry  to  
a vessel under any c ircum stances show ing  a n y  
l ig h t  except the lig h ts  prescribed . O n th e  o th e r 
hand i t  has been a rgued th a t, a lth o u g h  u n d o u b t
ed ly  i t  w ou ld  n o t be p ro p e r fo r  a vessel under th e  
c ircum stances in  w h ich  the  E xce l was to  keep up  a 
fixed  l ig h t  a t  he r s te rn , nevertheless, th a t u n d e r 
th e  c ircum stances o f a vessel app roach ing  h e r 
w h ich  w ou ld  n o t be able to  see he r as w e ll as she 
w o u ld  see th a t vessel, i t  was he r d u ty  to  have ex
h ib ite d  a l ig h t  in  tim e  to  avo id  the  c o llis io n  ; th a t  
she m ig h t have done th is , b u t neg lected  to do so. 
T h e ir  L o rd s h ip s  do n o t e n tire ly  accept e ith e r o f 
the  v iew s w h ich  have been th u s  expressed. U n 
d o u b te d ly  i t  is p r im d  fa c ie  the  d u ty  of the  o v e r
ta k in g  vessel to  keep o u t o f the w ay o f the  vessel 
ahead o f her, b u t th e ir  L o rd sh ip s  w ou ld  be lo a th  
to  la y  i t  dow n th a t no  d u ty  w ha tever attaches 
u n d e r such circum stances as the  presen t to  the 
vessel ahead. I f  th a t vessel saw ano the r approach
in g  her, w he ther keep ing  a good lo o k -o u t o r no t, 
w h ich  she had reason to  suppose d id  n o t in  fact 
see her, and was lik e ly  to  come in to  c o llis io n  w ith  
her, they  w ou ld  be loa th  to  say th a t  n o  d u ty  was 
cast upon her. O n the  c o n tra ry , they  are o f 
op in ion , u n d e r those circum stances, i t  w ou ld  be 
he r d u ty  to  g ive  some w a rn in g  to  the  a pp roach ing  
vessel, n o t necessarily  by  e x h ib it in g  a l ig h t ,  b u t 
by some s igna l, such as th e  f i r in g  o f a gun , th e  
show ing  a l ig h t ,  o r o therw ise , w h ich  w ou ld  in d i 
cate h e r w hereabouts to  th e  approach ing  vessel, 
and ca ll the a tte n tio n  o f th a t vessel to  the  danger 
o f a co llis ion . The  question, there fo re , comes to  
th is , w he ther in  th is  case i t  has been established 
th a t  th e  Excel, in  th e  w ords o f A r t ic le  20, d id  neg
le c t any p recau tion  w h ich  m ig h t be re q u ire d  by 
th e  o rd in a ry  p ractice  o f seamen, w hereby she 
m ig h t have avo ided the  co llis io n  ?

N ow , tho  facts w ith  reference to  th is  su b je c t 
m ay be taken  to  be th e se : T he  Excel saw th e  
A n g lo - In d ia n  app roach ing  a t a d istance o f about 
300 o r 400 ya rds. T h a t is  found  as a fa c t by th e  
learned  judge , and th e ir  L o rd sh ip s  th in k  r ig h t ly .  
I t  appears tha t, s im u ltaneous ly  w ith  he r s ig h t in g  
th is  vessel she s ig h te d  the  green l ig h t  o f  th e  
vessel, and th a t green l ig h t  w ou ld  then  ind ica te  
th a t the re  was no danger o f c o llis io n ; th a t  the  
A n g lo - In d ia n  w ou ld  pass beh ind  he r s te rn . Y e ry  
soon a fte r  b o th  lig h ts  opened, th e  red  and the  
green, and then  undoub ted ly  the re  was im m in e n t 
dange r o f a co llis ion . The  evidence on the  p a r t  o f  
th e  E xce l is th a t, u n d e r those circum stances, a fte r 
an in e ffec tu a l a tte m p t to  o b ta in  the g lobe lig h t,  
th e  g reen  l ig h t  was taken  fro m  the s ta rboard  side 
o f th e  vessel and e xh ib ite d  from  th e  ste rn . T h a t 
fa c t appears to  be proved , and th e ir  L o rd s h ip s  are 
b y  no means sa tis fied  upon the  evidence th a t th a t 
green l ig h t  was n o t show n in  su ffic ie n t t im e  to  

1 have enabled the  o v e rta k in g  vessel, i f  she had
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k e p t a good lo o k -o u t, to  have avoided th e  c o llis io n , 
w h ich  m ig h t have been in  a ll p ro b a b ility  p reven ted  
b y  a ve ry  t r i f l in g  s ta rboa rd ing  o f the helm .

U n d e r these circum stances, in  th e ir  L o rd s h ip s ’ 
v iew , i t  is n o t established th a t the  E xce l d id  ne g 
le c t any p recau tion  “  w h ic h  m ay be re q u ire d  b y  
th e  o rd in a ry  p ractice  o f seamen,”  and th a t no case 
o f  c o n tr ib u to ry  neg ligence  has been made o u t 
aga inst her.

U n d e r these circum stances, th e ir  L o rd s h ip s  w i l l  
h u m b ly  advise he r M a je s ty  to  a ff irm  th e  decis ion 
o f th e  A d m ira lty  C ou rt, and to  d ism iss th is  appeal 
w ith  costs. A ppea l dism issed.

S o lic ito rs  fo r  th e  appe llan ts , Stokes, Saunders, 
and Stokes.

S o lic ito r  fo r  th e  respondents, Thomas Cooper.

T hu rsday , June  17, 1875.
(P re s e n t: S ir  J am es  W . C o l v ii.e , S ir  B a r n e s  

P e a c o c k , S ir  M o n ta g u e  S m it h , and S ir  R obert- 
P. C o l l ie r .)

T h e  E a r l  S p e n c e r .

C o llis io n — S h ip  overtaken— D u ty  to show a  lig h t  
astern— Speed.

A lth o u g h  a  sh ip  is, u n d e r some circumstances, bound  
to keep ct look-out astern, and  to show a lig h t  or 
give a s ig n a l to another sh ip  ove rtak ing  her and  
ev iden tly  unable  to see her, nevertheless, where a 
steamer go ing  a t a  h ig h  ra te  o f  speed in  a f a i r 
w a y  overtakes a  s a ilin g  sh ip  show ing no lig h t  o r 
s ig n a l, an d  does n o t see her u n t i l  too n ea r to 
avo id  a. co llis io n , although keeping a good look
out, the steamer w i l l  be held alone to blame, i f  a 
lower ra te  o f  speed w ou ld  have g iven the steamer 
tim e to have avoided the co llis ion  upon s igh ting  
the s a ilin g  sh ip .{a)

T h is  was an appeal from  a decree o f th e  R ig h t 
H on . S ir  R o b e rt P h ill im o re , the learned Judge  o f 
th e  H ig h  C o u rt o f A d m ira l ty  o f E n g la n d , in  a 
case o f damage la te ly  pend ing  in  th a t  co u rt, p ro 
m oted  b y  the respondents, as the  ow ners, m aste r, 
and crew  o f th e  M e rlin ,  and th e  owners o f  h e r 
cargo, aga inst the  steam ship, th e  E a r l  Spencer, 
owned by the  appe llan ts , the Lo n do n  and N o r th -  
W e s te rn  R a ilw a y  Com pany.

T he  cause arose o u t o f a co llis io n  w h ich  to o k  
place between th e  tw o  vessels about 4 30 a.m., on 
S a tu rda y  m o rn in g , the 17th O ct. 1874, w ith in  
H o lyh e a d  B ay, N o r th  W ales, a l i t t le  ins ide  the 
b reakw a te r. T he  M e r lin  was a schooner o f 65 
tons reg is te r, m anned b y  a crew  o f fo u r  hands, a ll 
to ld , and  w h ils t  p roceed ing  fro m  C a rm a rthe n  to  
L iv e rp o o l w ith  a cargo o f t in  p la te , was in  H o ly -  
head B ay, ins ide  the  b reakw a te r. T he  E a r l  
Spencer, a paddle-wheel steam ship  o f 431 tons 
re g is te r  and 350 horBe pow er, was proceeding

(a) This decision and the one preceding it, The Anglo 
In d ia n  (ante, p. 1), have the effect of overruling the 
decision of the Admiralty Court in The E a rl Spencer 
(ante, vol. 2, p. 523), where it  was decided that there was 
no duty upon any ship to exhibit lights other than the 
l!gu ■if-irov re ,-by tile regulations, and that, in fact, such 
exhibition of lights would be contrary to law. Now 
however, a vessel seeing another overtaking her wili 
be bound to show a light or signal if there is danger of 
common, and the headmost ship has reason to believe 
that the following ship cannot make her out ; in effect 
where the special circumstances or the ordinary practice 
of seamen require the exhibition of such alight Whether 
the exhibition of the stern light is required will of course 
be a question for the court or the assessors in each case.
—hiD.

from  Greenore, Ire la n d , to  H o lyhead , w ith  cargo 
and passengers.

T he  case fo r the  appellants, as set up in  th e ir  
answer, was, th a t under th e  fo re g o in g  c irc u m 
stances, th e  E a r l  Spencer proceeded on he r said 
voyage in  safety u n t i l  about 4.25 a.m. on the 17th 
O ct. 1874, when th e  t id e  be ing  ebb, th e  w eather 
d a rk  and ra in y , and a gale b lo w in g  from  the  S .S .W ., 
th e  E a r l  Spencer was ro u n d in g  th e  b re a kw a te r of 
and e n te r in g  H o lyhead  O u te r H a rb o u r, heading 
about S .|E ., w ith  he r re g u la tio n  lig h ts  b u rn in g  
b r ig h t ly ,  and a good look-ou t be ing  k e p t on board 
o f h e r a t such tim e  ; and a fte r ro u n d in g  th e  b re a k 
w a te r those on board the  E a r l  Spencer sudden ly  
s igh ted  a vessel, w h ich  tu rn e d  o u t to  be the  M e rlin ,  
w ith  no lig h ts  v is ib le , bea ring  about h a lf  a p o in t 
on  the  s ta rboa rd  bow o f the  E a r l  Spencer, and close 
ahead o f th e  la t te r  vessel, and ins ide  th e  b re a k 
w a te r. The  cap ta in  o f the E a r l  Spencer, th in k in g  
th a t th e  M e r lin  was a vessel a t anchor, starboarded 
the  he lm  o f the  E a r l  Spencer to  go to  the east
w ard, and ou ts ide  o f he r and o f th e  o th e r sh ip p in g , 
the re  be ing  severa l vessels a t anchor to  the w e s t
w a rd  o f the  M erlin -, b u t, d iscove ring  im m e d ia te ly  
a fte rw a rd s  th a t the  M e r lin  was u n d e r w e igh , the 
cap ta in  of th e  E a r l  Spencer o rdered the  engines o f 
th a t vessel to  be stopped and reversed fu l l  speed, 
w h ich  o rde r was im m e d ia te ly  obeyed, b u t the  tim e  
w h ich  had elapsed fro m  th e  s ig h tin g  o f th e  M e rlin  
was so sho rt, and as th e  M e r lin  was s te e rin g  a 
course w h ich  crossed th e  course o f th e  E a r l  
Spencer, th a t la t te r  vessel was unable  to  avo id  the  
M e rlin ,  b u t he r bow came in to  con tact w ith  the  
s te rn  and p o r t  q u a rte r  o f the  M e rlin .  The  cap
ta in  o f the  E a r l  Spencer a tte m p te d  to  to w  the  
M e r lin  in to  safe ty, bu t, a fte r an unsuccessfu l a t
te m p t to  do so, was com pe lled , th ro u g h  fe a r of 
r is k in g  the lives  and p ro p e rty  under h is care, to  
abandon her, a fte r  ta k in g  on board h e r crew.

T he  appe llan ts  charged those on. board the  
M e r lin  w ith  im p ro p e rly  o m itt in g ,  u n d e r the  c i r 
cumstances o f  th e  ease to  h a il the  E a r l  Spencer 
o r  to  show a l ig h t ,  o r to  take any p ro p e r measures 
in  due tim e  to  w arn  those on board th e  E a r l  
Spencer o f the  p ro x im ity  and p o s itio n  o f the  
M e r lin ,  a lthough , from  the  re la tive  p o s itio n  o f the  
tw o  ships, the  reg u la tio n  lig h ts  o f th e  M e r lin  
were n o t v is ib le  to  those on board the  E a r l  Spencer. 
The appe llan ts  fu r th e r  charged th a t those on board 
th e  M e r lin  neglected to  com p ly  w ith  the  p ro 
vis ions o f a rtic le s  19 and 20 o f th e  re g u la tio n s  fo r  
i  re ve n tin g  C o llis ions a t Sea. The  appellants  
fu r th e r  charged th a t the  said co llis ion  was occa
sioned o r co n trib u te d  to  by th e  neg ligence o f 
those on board the M e rlin .

T he  case o f  th e  M e r lin ,  as s ta ted in  h e r p e tit io n  
was, th a t she was on the  s ta rb o a rd  tack , head ing  
about S .E . by  S., w ith  a m oderate  gale fro m  the  
S .S .W ., w eather ra in y , and tid e  about one and a 
h a lf  h o u r’s ebb, and was m a k in g  about ljL  to  2 
kn o ts  per hour, w ith  h e r p roper re g u la tio n  lig h ts  
d u ly  e xh ib ite d  and b u rn in g  b r ig h t ly ; th a t  she 
was u n d e r double-reefed m ainsa il, reefed topsa il, 
s ta n d in g  j ib ,  and fo re  staysa il, and he r c rew  
were engaged in  s e tt in g  he r double-reefed fo re 
sa il, th e  cap ta in  h a v in g  charge o f th e  helm . 
T h a t th e  E a r l  Spencer, w ith  he r th ree  lig h ts  
open, was seen a t the  d istance o f about a cable’s 
le n g th  aste rn  o f the M e rlin ,  and com ing  tow ards 
h e r u nder steam. The  E a r l  Spencer, th o u g h  
lo u d ly  ha iled  fro m  th e  M e rlin ,  ran  aga inst and 
w ith  h e r stem , s tru c k  the M e rlin s , v io le n t b low  on
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Ji^r p o rt q u a rte r, d o in g  he r a g rea t deal o f damage. 
Ih e  crew  o f th e  M e r lin  g o t on board th e  E a r l  
spencer, to  save th e ir  lives , and th e  E a r l  Spencer, 
afte r  an unsuccessfu l a tte m p t to  take  the  M e rlin  
111 tow, proceeded in to  H o lyhead  H a rb o u r, and the  
M e rlin  and h e r cargo, and e ve ry th in g  on board 

iii Were to ta lly  los t.
ih e  respondents charged those on board  th e  

r^a r l Spencer w ith  n e g le c ting  to  keep a p ro p e r 
° ° k - o u t ; w ith  im p ro p e rly  n e g le c ting  to  keep 

ou t o f the w ay o f th e  M e r lin ;  w ith  go ing  
t°(. fast, cons ide ring  th e  sta te  o f th e  weather, 
and n o t d u ly  c o m p ly in g  w ith  the  p ro v is ion s  of 
a rtic le  16 of th e  R egu la tions  fo r  P re v e n tin g  C o lli-  
810118 a t Sea; and th a t the  said co llis ion , and th e  
consequent loss o f the  M e r lin  and h e r cargo, and 
e ve ry th in g  on board her, were occasioned b y  the  
n e g lig e n t and im p ro p e r  n a v ig a tio n  o f the  E a r l

9 n the 11 th  Feb. 1875 the  w itnesses were ex
am ined o ra lly  in  co u rt before the learned  ju d g e  o f 

e co u rt below , assisted by  T r in i t y  M aste rs . The 
respondents ca lled  o n ly  tw o  w itnesses, one o f 
whom  was the  m aste r of th e  M e rlin ,  w ho a d m itte d  
m cross-exam ination th a t  i f  he had seen th e  E a r l  
spencer sooner th a n  he d id  he w o u ld  have shown 
S] h t ove r the  s te rn  o f h is vessel, b u t th a t, 
a th o u g h  he was steering , he had n o t looked rou n d  
t °,.Bee i f  any vessel was approach ing  aste rn  o f h im  
m, the  / ia r i  Spencer was o n ly  a cable’s le n g th  off.

e evidence o f th e  appe llan ts  supported  th e ir  
case, as set u p  in  th e ir  answer. The  appellants  
a so p roved  th a t th e  n ig h t  was so d a rk  th a t a 

essel n o t show ing  lig h ts  cou ld  n o t be seen a t 
g rea te r d istance th a n  from  one to  tw o  cable 

eug ths off, and th a t the  M e r lin  was a c tu a lly  seen 
8 soon as i t  was possible fo r  anyone to  m ake he r 
11 I f  was contended b y  th e  appe llan ts  th a t, 

A? eI,* 'fle c ircum stances o f the  case, th e  speed o f 
e E a r l Spencer was ju s tif ia b le  and p roper, and 
a i t  was the  d u ty  o f those on board the M e r lin  

0 ~x . f ’ i f  a l ig h t  over th e  s te rn  of th a t vessel in  
u c ien t tim e  to  enable th e  E a r l  Spencer to  keep 

a t  6 w ay  ° f  if*6 M e rlin ,  and th a t, even i f  the  
peed of th e  E a r l  Spencer had been less she cou ld  

t , ’ reason o f th e  neg lect o f d u ty  on the  p a rt o f 
- j  ie r l in ,  have avoided the co llis ion . The learned 
q 01 *^ie c o u rt be low  pronounced  th e  E a r l  
u i e7 eru 0 ^ a,nei on the  g ro u n d  o n ly  th a t she en- 

e th e  ha rbour a t an im p ro p e r speed, and, 
v in g  rcsBfvgd th e  ques tion  o f th e  d u ty  on the  

P p °,r fn e  M e r lin  to  show a l ig h t ,  on the  18 th  
Feb. 1875 de live red  h is  ' * ~ "there  “ ‘ V  ju u g u it ju i, n u u m g  tu rn
c v h v .Waa,n °  d u ty  on the  p a rt o f th e  M e r lin  to  

I lt,1i  a l ig h t ,  and th a t  th e  E a r l  Spencer was 
ne. 10 blam e fo r  th e  co llis ion . T he  ju d g m e n t of 

n ju d g e  w il l  be found  ante, vo l. 2,
P -5 2 5 ; 32 L . T .  Rep. H .S .  370.
tko  decree th e  appe llan ts  appealed, fo r
the following reasons:
neo-1 ,.ec?uso evidence showed th a t  the  M e r lin  

?c e d 1,0 keep a good lo o k -o u t aste rn , as she 
case ° U1Ĥ  t0 ^ ° ’ u n d e r the  c ircum stances o f the

t u ’ ® ecause i t  was the  d u ty  o f th e  M e rlin ,  under 
o v e r t ! rCUInHlance8 the  case, to  e x h ib it a l ig h t
to  tot er t i 6™ ’ ° r  m a bc some s igna l in  due t im e , 
Drni-i r ' , those on board the  E a r l Spencer o f he r 
P ro x im ity  and pos ition .
m ake ocau.se th e  neg lect to  e x h ib it a l ig h t  o r  to  
reo n irc ri was th e  neg lec t o f a p recau tion

y th e  o rd in a ry  p rac tice  o f seamen, o r  by

th e  special c ircum stances o f  th e  case, w ith in  th e  
m ean ing  of a rt ic le  20 o f the  R egu la tions  fo r P re 
v e n tin g  C o llis ions a t Sea.

4. Because i t  was a d m itte d  b y  the m aste r o f the  
M e r lin  th a t i f  he had seen th e  E a r l Spencer sooner 
he w ou ld  have shown a l ig h t .

5. Because th e  f in d in g  o f th e  learned ju d g e , 
founded upon th e  op in io n  o f th e  E ld e r  B re th re n  
o f th e  T r in i t y  House, th a t the re  was n o t tim e  o r 
o p p o r tu n ity  fo r e x h ib it in g  a l ig h t  ove r th e  s te rn , 
is  no t in  accordance w ith  the  evidence g iven  b y  th e  
m aste r o f th e  M e rlin .

6. Because th e  evidence showed th a t the  E a r l  
Spencer k e p t a good look -o u t, and th a t i t  was im 
possib le to  d iscover th e  M e r lin  sooner th a n  she 
a c tu a lly  d id .

7. Because the  speed o f the E a r l  Spencer was 
n o t excessive u n d e r th e  c ircum stances o f the  case.

8. Because th e  evidence established th a t i t  was 
necessary fo r the E a r l  Spencer to  e n te r the  h a r
b o u r a t f u l l  speed.

9. Because a reduced speed on th e  p a rt o f the  
E a r l  Spencer w ou ld  n o t havo enabled her to  avo id  
th e  co llis ion .

James P . A s p in a ll (B u tt,  Q.C. w ith  h im ), fo r 
the  appe llan ts .— I t  is  c le a rly  established b y  th e  
evidence o f th e  m aste r of the  M e r lin  th a t he 
cou ld  have seen th e  E a r l  Spencer e a rlie r i f  he had 
looked  round  ; th a t he d id  n o t lo o k  rou n d  soon 
enough to  enable h im  to  g ive  us any w a rn in g  o f 
h is  p o s it io n ; th a t i f  he had looked ro u n d  he 
w o u ld  and cou ld  have g ive n  us some s igna l, as 
i t  was h is  p ractice  to  do so. T he re  was a 
good lo o k -o u t k e p t on board the  E a r l  Spen
cer, and th e  M e r lin  was seen as soon as 
i t  was possib le to  see he r ; i t  was im p oss i
b le  to  see vessels on th a t  n ig h t  a t a g rea te r 
d is tance  than  the  le n g th  o f a cable o r tw o ; 
th e  m aste r of the  E a r l  Spencer acted reason
ab ly, under th e  c ircum stances— i t  w o u ld  have 
been dangerous to  p o rt, and to  have stopped 
and reversed, as soon as he made ou t th a t  the re  
was a ship, was n o t a course he was bound to  c a rry  
o u t, as he reasonably be lieved  the  schooner was a t 
anchor. T he  Bpeed o f th e  E a r l  Spencer was 
n o t excessive. E v e ry  vessel is  e n tit le d  to  go a t 
f u l l  speed w hen  th e re  is  no fog, so long  as th a t 
speed does n o t necessarily  endanger o th e r vessels, 
and the re  was n o th in g  here to  endanger the  M e r lin  
i f  she had used th e  due precautions w h ich  we say 
she was bound to  do. T o  ru le  o therw ise  w ou ld  be 
to  say th a t a ll steam ships are bound to  go a t such 
a speed th a t th e y  cannot ove rtake  and endanger a 
s low  s a ilin g  vessel on a d a rk  n ig h t ; and th is  w ou ld  
a p p ly  equa lly  to  sh ips on th e  h ig h  Beas in  the 
usual tra c k  o f vessels. I f  the  M e rlin  had g ive n  a 
s igna l, the  E a r l  Spencer w o u ld  have recognised her 
p o s itio n  in  su ffic ien t tim e  to  have avoided her, 
and, w ha tever th e  speed o f th e  E a r l Spencer, the re  
w ou ld  have been no co llis io n . I t  w ou ld  have been 
dangerous fo r  he r to  go a t less speed a t the 
m o u th  o f the  h a rb o u r on such a dangerous coast. 
B u t even i f  the  speed o f th e  E a r l  Spencer was 
too e rea t under the  c ircum stances, w ith  such less 
speed as she cou ld  have k e p t u p  w ith  safe ty to  
herse lf, she w ou ld  n o t have avoided a co llis io n . 
She was ju s t  a t the  entrance to  th e  ha rbou r, when 
th e  M e r lin  was sigh ted. T he  low est speed a t 
w h ich  she cou ld  have gone w ith  safety w ou ld  have 
been h a lf speed, w h ich  w ou ld  have been abou t 7 
o r 8 kno ts . She cou ld  n o t have stopped he r
se lf a fte r s ig h tin g  th e  schooner in  tim e  to  have
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avoided th e  co llis io n  any m ore th a n  i f  she had been 
g o in g  a t f u l l  speed. T he  d istance was too sh o rt. 
I f  the  M e r lin  had d isp layed a l ig h t  o r s igna l th e  
E a r l  Spencer w ou ld  have been enabled to  avo id  
co llis io n  a lto g e th e r, w ha tever he r speed, e ith e r by 
s to p p in g  o r by some o th e r means. There  was 
special reason fo r  show ing  a l ig h t  in  th a t  place, 
because th e  la n d  is  h ig h , and  the  M e r lin  was 
between the E a r l  Spencer and th e  land , and conse
q u e n tly  obscured by  it ,  and n o t so v is ib le  as in  the  
open sea. T he  M e r lin  was bound u nder the  c irc u m 
stances to  show a lig h t .  I t  is  the  d u ty  o f every  vessel, 
n a v ig a tin g  a fa irw a y  on a d a rk  n ig h t  such as th is , 
to  show a l ig h t  to  any o th e r vessel approach ing  
a s te rn  o f the  fo rm e r in  such a d ire c tio n  th a t 
the  lead ing  vessel’s re g u la tio n  lig h ts  are n o t 
v is ib le  to  th e  fo llo w in g  vessel, m ore  especia lly  
i f  th e  fo llo w in g  vessel is  a steam ship  and the  
fo llow ed  a sa ilin g  sh ip , because the  steam ship 
m u s t overtake, th e  o ther. T h is  d u ty  arises fro m  
th e  reg u la tio n s  and fro m  th e  m a ritim e  law  : 
E irs t .  T he  regu la tions  fo r  p re ve n tin g  co llis ions 
co n ta in  no p ro v is io n  w h ic h  p ro h ib its  th e  e xh i
b it io n  o f  a s te rn  l ig h t  o r s igna l, b u t, on the  con
t ra ry ,  th e y  expressly p ro v id e  such a l ig h t  o r 
s igna l m u s t be exh ib ited , i f  re q u ire d  b y  th e  o rd i
n a ry  p ractice  o f seamen, o r, in  o th e r w ords, by  
th e  m a r it im e  law  o r  com m on la w  of th e  sea. 
Secondly. B y  th e  p rac tice  o f  seamen, and b y  
m a ritim e  law , th e  e x h ib it io n  o f a l ig h t  o r  s igna l 
o ve r the  s te rn  o f a sh ip , in  such circum stances as 
th e  present, is  o b lig a to ry , and  in  d e fa u lt th e re o f a 
sh ip  is  prec luded fro m  recove ring  fo r  dam age re 
ceived. E irs t.  B y  a rt ic le  2 o f th e  R egu la tions  fo r  
P re v e n tin g  C o llis ions, th e  l ig h ts  m entioned , &c., 
“ sha ll be caried in  a ll weathers,”  and “  no o th e rs .”  
These lig h ts  are to  be ca rried  on board  la rge  
vessels, and m u s t be fixed  and s ta tio na ry , as d is 
t in g u is h e d  fro m  o th e r tem po ra ry  l ig h ts  : (see 
A r ts .  3, 4, 5.) W h e re ve r l ig h ts  cannot be fixed  
th e y  are to  be “ e x h ib ite d ”  ove r th e  side in  tim e  
to  p re ve n t co llis io n  (A r ts .  6 and  9), th u s  show ing  
th a t th e  ruleB con tem pla te  a d is t in c tio n  between 
c a rry in g  and  e x h ib it in g . W h e re  the  ru le s  say 
th a t  “  no o th e r ”  l ig h ts  are to  be ca rried , i t  can 
o n ly  mean th a t, fo r  the  purposes in tended  by  the 
ru les , no o the r l ig h ts  are to  be ca rried— th a t is  to  
say, the re  is to  be no v a r ia tio n  in  the  co lo u r o f the 
respective  side lig h ts  o r m asthead lig h t ,  as the 
red  is  in tended  to  ind ica te  p o rt and green s ta r
board ; th a t  the re  is  to  be no v a r ia tio n  in  the  
mode o f f ix in g  th e  lig h ts , as the  m ode p re 
scribed  b y  th e  ru le s  is  th e  m ost e ffec tive  fo r  
th e  purpose in tended , v iz ., to  p re ve n t each l ig h t  
b e in g  seen across th e  bow. I t  is  su b m itte d  th a t 
th e  ru les  ind ica te  o n ly  th e  lig h ts  w h ich  are to  be 
ca rried  fo r the  purpose o f g iv in g  w a rn in g  to  ves
sels ahead, and th e  w a y  o f c a rry in g  such l ig h ts  ■ 
th e y  do n o t in te rfe re  w ith  th e  occasional exh i
b it io n  o f o th e r l ig h ts  fo r p a rt ic u la r  purposes. 
U n d e r a rtic le  9, a f is h in g  boat w o u ld  be bound to 
e x h ib it he r red  l ig h t  to  a vessel approach ing  abaft 
th e  beam. T h is  con ten tion  is  s tro n g ly  corrobo
ra ted  by a r t ic le  20, p ro v id in g  “  n o th in g  in  these 
ru les  sha ll exonerate any sh ip , o r  the ow ner o r 
m aste r o r  c rew  the reo f, fro m  th e  consequences o f 
any neg lect to  c a rry  l ig h ts  o r  s igna ls , o r  o f any 
neg lec t to  keep a p ro p e r look-ou t, o r o f th e  neg lect 
o f any p recau tion  w h ich  m ay be re q u ire d  by the  
o rd in a ry  p ractice  o f seamen, o r  by  the  special c ir 
cum stances o f th e  case.”  I f  n o th in g  in  th e  ru les  
exonerates a sh ip  fro m  the neg lect o f a p recau tion

re q u ire d  by  th e  p rac tice  o f seamen, o r  b y  th e  c ir 
cumstances o f th e  case, the  observance of a rtic le s  
2 and 5 w i l l  n o t exonerate th e  M e r lin  fro m  neg le c t 
to  show a l ig h t  o r s igna l aste rn  i f  such s igna l was 
re q u ire d  by  the o rd in a ry  p ractice  o f  seamen in  th e  
special c ircum stances. In  The A n g lo - In d ia n  (ante, 
p. 1 ;  33 L .  T . Rep. N . S. 233), th is  question was 
considered, and th e  d u ty  to  show a l ig h t  o r s igna l 
was la id  dow n, and in  th a t  case th e  facts 
re q u ir in g  a s igna l were n o t so s tro n g  as here, 
¡secondly. B y  the  o rd in a ry  p ractice  o f  seamen 
and  specia l c ircum stances th e  M e r lin  o u g h t to  
have show n a l ig h t  and g ive n  a s igna l. The  
m a s te r ’s ow n adm iss ion shows th a t i t  was h is 
p ractice . The  g ro u n d w o rk  o f a l l  ru les as to  the 
e x h ib it io n  o f l ig h ts  and  g iv in g  o f w a rn in g s  a t 
n ig h t ,  w he the r at. sea o r on land , is th a t th e  th in g  
o r  veh ic le  c a rry in g  the  lig h ts  is an o b s tru c tio n  in  
a h ig h w a y , b lo c k in g  up the  free  r ig h t  o f passage 
and endangering  th e  safety o f o th e r veh ic les, 
w h e th e r th e  veh ic le  e x h ib it in g  th e  lig h ts  o r g iv in g  
th e  w a rn ing  be in  m o tio n  o r s ta tio na ry . The  
d u ty  to  e x h ib it a s ig n a l o r  g ive  a w a rn in g  does 
n o t depend upon the  d ire c tio n  in  w h ich  the  veh ic le  
is  proceeding. I  su b m it th a t  eve ry  vessel, seeing 
ano ther app roach ing  he r w h ich  she has reason to  
believe, fro m  the  d ire c tio n  in  w h ich  she is  ap 
p roach ing , does n o t see h e r and is  l ik e ly  to  come 
in to  co llis io n  w ith  her, is bound tog ive som e  w a rn in g  
to  the approach ing  vessel. T he  d u ty  to  e x h ib it a 
l ig h t  when in  m o tio n  to  vessels ahead is  p re 
scribed by the  ru les. So also w ith  respect to  ves
sels a t anchor. B u t I  s u b m it th a t the re  is  no 
p ra c tica l d is t in c tio n  between vessels a t anchor and 
a s low  sa ilin g  vessel, when approached by a 
steam er fro m  aste rn . I t  is  equa lly  an o b s tru c tio n  
to  th e  h ig h w a y , and on a d a rk  n ig h t  i t  is  n e x t to  
im possib le  fo r a steam er to  make i t  ou t u n t i l  too 
near to  avo id  a co llis ion . T he  d iffe rence o f pace 
between a s a ilin g  vessel b ea ting  and a steam er is 
u s u a lly  so g rea t th a t  th e  b e a tin g  sh ip  is, com 
p a ra tiv e ly  speaking, s ta tio na ry , and th is  is  a 
th in g  o f  course w e ll kn o w n  to  Beamen, and 
one aga inst w h ich  th e y  o rd in a r ily  p rov ide . T he  
d u ty  o f sho w in g  a l ig h t  was la id  d ow n  f ir s t  
in  the  case o f vessels a t anchor, and the  d u ty  o f 
vessels in  m o tio n  d id  n o t arise  t i l l  w ith in  recen t 
tim es , lo r  the  obvious reason th a t i t  was n o t u n t i l  
m ore m odern  tim e s  th a t comm erce increased so enor
m ous ly  and steam made such a d iffe rence  in  speed. 
B u t the  p rin c ip le  is the  same in  bo th  cases, nam ely, 
th a t th e y  are bound to  g ive  w a rn in g  o f an o b s tru c 
tio n , and th e  o b lig a tio n  arose lo n g  before  any 
s ta tu to ry  ru les , and  o u t o f th e  m a r it im e  custom .

Baldessorni de'.le Assecurazioni Marittime, tom. 2, 
part 2, tit. 6, §§ 32, 33, 34 ;

Bynkershoek Quest. Jur. Priv. lib. 4, o. 22 ;
The Rose, 2 W . Rob. 1 ,4 ;
The Columbine, 2 W . Rob. 33 ;
The Iro n  Duke, 2 W . Rob. 377; 4 Notes of Cases, 9 

J ur. 476;
The Delaware v. Osprey, 2 Wallace Jr. 268;
The Louisiana  v. Fisher, 21 Howard 1;
The Saxonia, Lush. 410 ;
The O liv ia , Lush. 497.

These cases estab lish  th a t  i t  is  th e  d u ty  o f a sh ip  
to  e x h ib it to  ano th e r approach ing , a l ig h t .  T h is  
d u ty  ex ists w h o lly  irre sp e c tive  o f  th e  d ire c tio n  
fro m  w h ich  one vessel is a pp roach ing  th e  o ther. 
T he  o b lig a tio n  w ou ld  have existed even i f  the  
approach had been fro m  th e  ste rn . I n  The S ax
on ia  (u b i sup.), i t  is  said ; “  N o  b lam e can a ttach  
to  a vessel fo r  ru n n in g  fo u l o f a no the r vessel
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i t  has been impossible u n til the collision 
was inevitable.” Hence, before the rules there was 
an obligation by m aritim e law to show a lig h t or 
8jgnal to vessels approaching from  the stern when 
“he n ight was so dark that vessels could only be 
seen at short distances ; that this obligation is not 
taken away but rather enforced by the regulations ; 
that the present case was most clearly one where 
a ligh t or signal was necessary, the n ight being 
* ery dark, and the master adm itting  he would 
have shown i t  i f  he had seen the E a r l  Spencer ; that 
he ought to have kept a look-out astern, so as to 
have seen the E a r l  Spencer sooner, and show a 
h g h tin  tim e; that the neglect to show the lig h t  
or signal prevents the plaintiffs from  recovering, 
as there would have been no collision if  it  had 
been shown.

M ilw a rd ,  Q.C. and E . C. Clarlcson, fo r  the  re 
spondents.— I t  is  th e  d u ty  o f a fo llo w in g  sh ip  to  

eeP o u t o f the  way of a sh ip  ahead, and i t  is  so 
Prescribed b y  th e  R eg u la tio ns  fo r  P re v e n tin g  C o i
t io n s  a t Sea, a rt ic le  15; b u t the re  is no d u ty  im 

posed upon the  lead ing  sh ip  save th a t  o f kee p in gh e r 
course. [S ir  R . P . C o l l ie r .— Is  the re  no d u ty  on 

e p a rt o f th e  lead ing  sh ip  to  keep a lo o k -o u t 
■ s e rn .] T he re  is  a d u ty  to  lo o k  ou t ahead, b u t no t 
astern. [S ir  M o n t a g u e  S m it h .— I t  m u s t be the  

b y  of some one on board a le a d in g  sh ip  in  a fa ir-  
ay and crow ded place to  look  rou n d  now  and 
en’ a lth o u g h  she m ay n o t be bound to  have th e  

ame v ig i la n t  lo o k -o u t aste rn  as ahead.] I f  the  
w ° a l̂a<̂  '3een go ing  a t a m oderate  pace th e re  

°u ld  have been t im e  to  have s igna lled  w hen she 
8e®n > 80 as to  have p reven ted  a co llis ion . In  

^ e A n g lo - In d ia n  {ante, p. 1), the  d u ty  to  
• a 1 'gh t aste rn  under some c ircum stances 

Jam dow n, and  th a t is b in d in g , b u t  in  the 
P esent case, i f  the  steam er had come up  a t 
^P ro p e r pace, th e  schooner w ou ld  have had tim e  
_  ® ! e’ and m ig h t have g iven , some s igna l, b u t i t  

8 ItI P OS8ib!e to  do so in  consequence o f her 
^k 'ess ive  speed and the  shortness o f th e  tim e , 
to  f re  18’ however, no law  re q u ir in g  a lead ing  sh ip  
M n ! fVe 0a *?oarcl a s igna l to  be shown astern . [S ir  

ta g u e  S m it h .— B u t you  m u s t take  a ll  p ru d e n t 
h a ifSUreS’ an<  ̂ w ou ld  i t  n o t be a p ru d e n t th in g  to  
nn i t . 80111? suck  l ig h t  o r s igna l ?] W e were c le a rly  
tio n  T  ca rri  a r id in g  l ig h t  ready fo r exh ib i- 
readv "  v x r *  no o p p o r tu n ity  o f g e tt in g  a l ig h t  
wnnM  ' ' e were e n tit le d  to  assume th a t  th e y  
com ,8ee US *n ^ ue tim e , and th a t th e y  w ou ld  
D 6 a t a ^ace w h ich  w ou ld  enable th e m  to  take  
vinoo*! rn,Gasures t °  avo id  us. I t  was n o t ou r p ro - 
m v  0 ^  supp lied  w ith  e x tra o rd in a ry  means o f 
a u ir '1!® r  P0s it i°h  know n . I f  i t  had been re- 
sir.nol 1 o 8a' l in g  vessel shou ld  c a rry  such 
n rn o v f a T r®. s’ sai i in g  ru les  w o u ld  have so 
lie b t  ed" ■ M o n ta g u e  S m it h .— I t  is said th a t 
s in r , /  01- S18n als are to  be used in  special c ircu m - 
t h u  ,CS p11 a rt,i?Ie 20 ]  T h a t does n o t con tem pla te  
to  En-ifV 11® 8n ips are  to  c a rry  ano the r l ig h t  ready 
exr)rB^'3|eU10nt. o rd in a ry  fixed  lig h ts . I t  is 
th a i ^ ,P [ovided by th e  sa ilin g  ru les, a rt ic le  2, 
SDer l f i 0 'g n ts  o th e r than  those p rescribed in  th e  
TSir ivr a r t lc ics nam ed th e re in  sha ll be ca rried , 
i f  a v r  0 i''rAGUE S m it h .— W o u ld  you  contend th a t  
enpprl 8Sel aPProsch in g  you  a t a m odera te  ra te  of 
and were unab ie to  see jo u ,  and you knew  i t ,  
werp ^ 'T ere necessarily in  a place o f danger, you 
h e r to  take  some p re ca u tio n  to  m ake
d u tv  i 6 i  I ou r pps itio n  ? T here  m u s t be some 

y  ook a s te ru .j W e  were bound to  do th a t

w h ich  any o rd in a ry  seamen ta k in g  o rd in a ry  care 
w o u ld  do, b u t I  su b m it th a t i t  was im possib le  to  
do a n y th in g  u n d e r the c ircum stances ; th e y  came 
upon us too ra p id ly . [S ir  R . P. C g l l ie r .— Y o u  
cou ld  do n o th in g  when you  a c tu a lly  saw the  
steam er, b u t th e  m aste r says i f  he had looked  
ro u n d  he cou ld  have seen th e  steam er a lo n g  d is 
tance, and w o u ld  have shown a l ig h t .  W h y  d id  
he n o t do so? ] T he  rea l cause o f  the  co llis io n  
was, n o t the  fa ilu re  to  g ive  a s igna l on the  p a rt o f 
th e  M e r lin  b u t  th e  excessive speed o f th e  E a r l  
Spencer ; b u t fo r  th a t they  w ou ld  have had am ple  
t im e  to  have avoided us ; i f  they  had been g o in g  
s low er when th e y  s ig h te d  us, they could have ascer
ta ined  w h ich  w ay we were go ing , and then  w ou ld  
have had tim e  to  s h ift th e ir  he lm  so as to c lear us. 
I f  e x tra  s igna ls o r l ig h ts  are encouraged, the re  
w i l l  be g rea t con fus ion  and danger ensu ing  th e re 
fro m . The  o n ly  d u ty  as to  lo o k o u t astern is, th a t 
a lead ing  sh ip  m u s t keep such a reasonable lo o k 
o u t as w i l l  enable he r to  g ive  w a rn in g  to  sh ips 
approach ing  a t a p rope r speed.

A s p in a ll,  in  re p ly .— E ven  supposing  th e  speed 
o f the  E a * l  Spencer was excessive, th a t  w o u ld  
o n ly  m ake her h a lf  to  b la m e ; i f  a s igna l o f 
he r pos itio n  had  been g iven  by  the  M e r lin  a t an 
e a rlie r period , the  E a ,r l Spencer, in  sp ite  o f her 
speed, cou ld  and w ou ld  have avoided the  co llis ion . 
W hen  e n te r in g  a channel w here th e y  are lik e ly  to  
be fo llow ed, sh ips are bound to  keep some lo o k -o u t 
so as to  p reven t sh ips com ing  in to  them  astern 
by g iv in g  a s igna l, and some one on board o u g h t 
to  lo o k  astern  s u ffic ie n tly  o ften  to  enable h im  to 
take  p recau tion  in  reasonable tim e .

T he  ju d g m e n t o f the  c o u rt was de live red  by
S ir  R o b e r t  P. C o l l ie r .— The m a te r ia l c irc u m 

stances of th is  case are as fo llow s :
T he  M e r lin ,  a sm all coasting  schooner of 

65 tons, w ith  fo u r  hands on board, was bound 
on a voyage fro m  C a rm arthen  to  L iv e rp o o l 
w ith  a cargo o f t in  p la te , b u t o w in g  to  a 
s tro n g  gale s e tt in g  in  from  the  S .S .W . she 
beat up  fo r  and entered H o lyhead  H a rb o u r, 
and a t th e  t im e  o f the  co llis ion , w h ich  was in  
the  n ig h t  o r tow a rds  th e  m o rn in g  o f the  17th 
O ct., the re  be ing  a s tro n g  w in d  and  also a 
d r iz z lin g  ra in , she was g o in g  about tw o  and a h a lf 
k n o ts  an hour. The  E a r l  Spencer is  a steamer, 
c a rry in g  passengers and cargo, p ly in g  between 
G reenore and H o lyhead , and was com ing  in to  
H o lyhead  at the  same tim e, ta k in g  v e ry  m uch  the 
same course as th e  M e rlin ,  A cco rd in g  to  he r ow n 
show ing  the  steam er entered the  ha rb o u r o f H o ly -  
head a t a speed o f e leven k n o ts  an hou r, and a t 
abou t a cable’s le n g th  o r  som ewhat m ore  she saw 
the M e r lin  in  fro n t  o f her. I t  appears th a t the 
cap ta in  came to  the conclusion th a t the M e r lin  
was anchored, a lth o u g h  th e  M e r lin  showed no 
l i g h t ; a c tin g  upon th a t v ie w  he p u t the  he lm  of 
th e  E a r l  Spencer to  th e  sta rboard, and th e  re su lt 
was th a t in  a sho rt t im e  he ran  in to  th e  p o rt 
q u a rte r  o f th e  M e rlin ,  and th e  M e r lin  was subse
q u e n tly  sank. T he  c o u rt below has he ld  th a t the  
E a r l  Spencer was alone to  b lam e fo r  th is  co llis ion , 
o w in g  to  th e  excessive speed a t w h ich  she entered 
th e  ha rb o u r. T h e ir  L o rdsh ips  have no doubt th a t 
th e  fin d in g  o f the  c o u rt is r ig h t  so fa r  as th e  E a r l  
Spencer is he ld  to  be to  blame. T h e ir  L o rd sh ip s  
e n tire ly  agree th a t she entered the  h a rb o u r w ith  
a rep rehens ib le  and th e y  m ay add a reckless speed, 
co ns ide ring  th e  tim e  o f th e  n ig h t,  the  state o f 
th e  weather, and th a t a num ber o f vessels were in
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th e  h a b it  o f a n ch o rin g  ve ry  near to  the  pa th  w h ich  
she took.

I t  appears to  th e ir  L o rd s h ip s  also th a t  she 
is  to  b lam e fo r  execu ting  a w ro n g  m anœ uvre. 
Seeing n o l 'g h t  on board th e  M e r lin ,  and seeing the 
M e r lin  in  the  usua l ro u te  o f the  steamers, w h ich  
w o u ld  no t be th e  UBual a n ch o rin g  g round , th o ug h  
n o t fa r  fro m  it ,  i t  appears to  th e ir  L o rd sh ip s  th a t 
the  cap ta in  was n o t ju s t if ie d  in  assum ing  th a t the  
M e r lin  was a t anchor, and th a t he to o k  a w ro ng  
m anœ uvre in  s ta rb o a rd in g  h is he lm , whereas i f  he 
had a ttended to  the  advice o f the  m ate  in  tim e , 
w h ic h  was to  p o r t  the  he lm , th e  co llis io n  w ou ld  
have been avoided.

The question  rem ains w h e th e r the re  was con
tr ib u to ry  neg ligence  on th e  p a rt o f th e  M e rlin .  
T he  cap ta in  o f th e  M e r lin  ce rta in ly  says th a t 
he was a t th e  he lm , and th a t i f  he had looked 
ro u n d  he p ro b a b ly  cou ld  have seen the  steam er 
some considerable d istance o ff, and i f  so th a t he 
shou ld  have w aived a l ig h t  o r  adopted some mode 
o f  a ttra c tin g  he r a tte n tio n .

O n the  w hole, how ever, th e ir  L o rd sh ip s  see no 
reason to  d issen t fro m  th e  f in d in g  o f the co u rt 
below, th a t the M e r lin  was no t g u ilty  o f c o n tr i
b u to ry  neg ligence such as w ou ld  f ix  h e r w ith  a 
p o rt io n  o f  the b lam e o f th is  co llis io n . T h e ir  L o rd 
sh ips do n o t a t a ll d e p a rt fro m  the  ru le  w h ich  they  
la id  dow n in  a recent case, The A n g lo - In d ia n  
{u h i sup.). T h e y  are fa r  fro m  say ing  th a t i t  
is  never the  d u ty  o f a vessel ahead to  look  beh ind. 
T he re  m ay, u n d ou b te d ly , be c ircum stances o f an 
excep tiona l characte r w h ich  m ay th ro w  upon th e  
vessel ahead th e  d u ty  o f lo o k in g  beh ind, and, 
fu r th e r ,  o f g iv in g  some s igna l, b y  the way o f  a 
l ig h t  o r  o therw ise , to  a vessel behind approach ing  
h e r under c ircum stances under w h ich  th e re  is 
reason to  suppose th a t the  a fte r  vessel does n o t see 
th e  vessel in  f ro n t,  and when the re  is danger o f a 
co llis ion . B u t  in  th is  case, a lth o u g h  no d o u b t th e  
n ig h t  was a d a rk , and to  a ce rta in  e x te n t a s to rm y  
one, i t  appears to  th e ir  L o rd sh ip s  th a t th e  M e r lin  
cou ld  have been seen a t a su ffic ien t d istance by 
th e  steam er fo r  the co llis io n  to  have been avo ided i f  
th e  steam er had gone a t a p roper speed (w h ich , ac
co rd in g  to  th e ir  L o rd s h ip s ’ v iew , w ou ld  be some
w here about one h a lf o r poss ib ly  less than  h a lf o f 
th e  speed a t w h ich  she was goiDg). T h a t be ing  
so, th e  cap ta in  o f th e  M e r lin  m ig h t reasonably 
have supposed th a t  steamers com ing  in  h is  wake 
w ou ld  (as th e ir  p r im a  fa c ie  d u ty  a t a ll events was) 
keep o u t o f h is w ay, and  th e ir  L o rd sh ip s  are n o t 
able to  say th a t he was g u i l t y  o f neg ligence con 
t r ib u t in g  to  the  acciden t, s im p ly  because a lo o k 
o u t beh ind was n o t kep t, and no s igna l was g ive n  
to  th e  approach ing  vessel.

F o r  these reasons th e ir  L o rd sh ip s  are o f op in ion  
th a t  th e  ju d g m e n t o f the  c o u rt be low  is  r ig h t ,  and 
th e y  w ou ld  h u m b ly  advise he r M a je s ty  th a t i t  be 
a ffirm ed, and th a t th is  appeal be d ism issed w ith  
costs.

A ppea l dismissed.
S o lic ito r  fo r the  appellants, I t .  F . Roberts.
S o lic ito rs  fo r the respondents, Ing ledew , Ince, 

and Greening.

COURT OF EXCHEQUER.
Eeported by H . L e ig h  and Cy r il  D odd, Esqrs., 

Barristers-a t-Law .

Jan. 20 and Feb. 12, 1875.

L o c k h a r t  v . F a l k .

S h ip  and  sh ipp ing— C h a rte r-p a rty  —D em urrage—  
L ie n  and  exemption clause— D eten tion  a t p o rt o f  
load ing— A ction  f o r  by sh ipow ner— C onstruction  
o f cha rte r-pa rty .

B y  a ch a rte r-p a rty  between the p la in t i f f  and  the 
defendant, a vessel o f  the p la in t i f f  was to proceed 
to W. and  there load a cargo  “  in  the custom ary  
m an n e r,”  and  fo r th w ith  proceed to R . and de live r  
the same. . . . “  The cargo to be discharged in  
ten w o rk in g  days (weather p e rm ittin g ), commenc
in g  f r o m  the day a fte r  the ship has got in to  her 
p rope r d ischa rg ing  berth. Dem urrage a t 21. p e r  
100 tons register pe r day. . . . The sh ip  to have 
an  a bsolute lie n  on cargo f o r  f re ig h t  an d  dem ur
rage, the charterer's l ia b i l i t y  to any clauses in  
th is  cha rte r ceasing when he has delivered the 
ca,rqo alongside the sh ip .”  I t  was p roved  tha t 
a t W . the custom ary ra te  o f  lo a d in g  was tw enty  
tons a  day.

I n  an  action  by the shipowner aga ins t the cha r
te re r f o r  damages f o r  undue detention o f  the 
vessel a t the p o rt o f  load ing , the ju d g e  o f  the 
County C ourt he ld th a t the c la im  was not f o r  
demurrage, and  gave judgm ent f o r  the p la in t i f f  
f o r  44Z. 2s. 8tZ., being damages f o r  detention f o r  
sixteen days a t the ra te  o f 21. 15«. 2d. per day. 
A n d  on appeal therefrom , i t  was

H e ld , by the C ourt o f  Exchequer (Cleasby, P o llock , 
an d  A m ph le tt, B B .) ,  d ism iss ing  the appeal, th a t 
the decision o f  the C oun ty  C ou rt judge  was r ig h t,  
a nd  tha t the dem urrage and  lie n  and  exemption  
clauses in  the cha rte r-p a rty  were app licab le  to the 
p o r t  o f  d ischarge on ly , an d  d id  not a p p ly  to the 
sh ipow ner’s c la im  fo r  damages a r is in g  fro m  
delay on the p a rt o f  the charterer a t the p o rt o f  
load ing .

B a n n is te r v. B res laue r (16 L .  T. Ren. N  S  418 • 
36 L . J. 195 C. V . ;  L .  Rep. 2 C. P .  497), and  
h rancesco v. Massey (L . Rep. 8 E x. 101,- ante, 
vo l ■ 2, p. 594, n.), discussed and  d is tingu ished , (a)

. Since the above decision the Exchequer Chamber, 
m, ■ ± j . I '  Cory (ante, vol. 2, p. 593), have decided some- 
wnat aiirerently. In  that case a charter-party between 
a shipo wner and a charterer provided that the cargo was 
to be loaded in thirteen working days, and was to be 
discharged at not lees than thirty-five tons per working 
day from the time of the ship being ready ; that there 
should be ten days on demurrage for all like days above 
the said days, to be paid at the rate, & c.; and that the 
charterer’s liability Bhould cease when the ship was 
loaded, the captain or owner having a lien on cargo for 
freight and demurrage. An action was brought by the 
shipowner against the charterers for four day’s demur
rage at the port of loading beyond the thirteen olear 
working days allowed by the charter party, and it was 
held that the demurrage days related to the port of 
loading as well as the port of discharge, and that the 
charterer’s liability for all such demurrage ceased when 
the ship was loaded. The distinction between that case 
and the present is that in the present there were no 
definitely named number of days for loading, conse
quently no days to which the term demurrage, as strictly 
applied, could refer at the port of loading ; whereas in 
K ish  v. Cory there was a definite number of loading days 
and therefore, in accordance with the decisions, the de
murrage clause was held to apply to both port of load
ing and discharge. I t  is to be regretted, however, that 
the meaning of the word “ demurrage ” should be so 
restricted. In  the ordinary commercial sense it  means
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Tfce date given in  the h i l l  o f  la d in g  is  no t conclusive  
evidence tha t the cargo was shipped before th a t 
date.

T h is  was an appeal fro m  the  decis ion  o f the  j  udge 
o f the  C o u n ty  C o u rt o f Y o rk s h ire , and th e  fo l
lo w in g  are the  m a te ria l facts o f th e  special case 
stated b y  the  ju d g e  fo r th e  o p in io n  o f the  C o u rt o f 
Exchequer.

The  p la in t if f  in  the  action  entered a p la in t  fo r
oOl. and the  fo llo w in g  were th e  p a rticu la rs  an 
nexed to  the  sum m ons: “ T he  p la in t if f  sues the  
defendant fo r  th a t on the  16 th  M arch  1874, i t  
Was m u tu a lly  agreed between Jno . C orran , the  
f a s te r  o f the  p la in t i f f ’s vessel, th e  Zoe, o f 138 tons, 
as agent fo r  th e  p la in t i f f  and th e  defendant, th a t  
fue  p la in t i f f ’s said vessel shou ld  go w ith  a ll con
ven ien t speed to  W e s te rn  P o in t, and the re  load, 
rom  th e  de fendant o r h is  fa c to rs , a f u l l  and  com 

p le te  cargo o f rock  sa lt, in  th e  cus tom ary  m anner 
lee rta in  damages and accidents excepted), and 
dem urrage  was to  be 21. pe r 100 tons re g is te r  
Per day. A n d  th e  p la in t i f f ’s vessel proceeded to  
W eston P o in t, and d id  a ll th a t  was necessary to  
ave the de fendan t’s p a rt o f th e  c h a rte r fu lf i l le d ;  
u t the de fendan t d id  n o t load th e  said vessel in  
. cus tom ary  m anner, b u t de ta ined  be r tw e n ty -  

“ U!e days beyond th e  usua l t im e , nam e ly , fro m  
ne „n d  to  th e  20 th  A p r i l  las t, b o th  in c lu s ive  ; 
Da th e cla im  fo r  de ten tio n  am ounts to  521. 8s. 2d., 
Da the  p la in t if f  abandons th e  excess ove r 50Z., 

and sues fo r  501. o n ly .”
A  “ e cause was heard on th e  21st J u ly  1874, 

en the  fo llo w in g  appeared to  be the  facts : T he  
P a m tiff  is th e  ow ner o f a vessel ca lled th e  Zoe, 
1 c ,, t ,,e de fendan t is a sa lt m erchan t. O n the  

th  M a rch  1874, Jno. C orran , th e  m aste r o f th e  
e n f as ,^ 8 en t  fo r  the  p la in t if f ,  and the  de fendant, 
_n ered in to  a c h a rte rp a rty , o f w h ich  the fo llo w in g

mnK+il day mutually agreed between Jno. Corran, 
; r A  * t i! good ship or vessel called the Zoe . . . 

w ir t . i i  1oor“ > and H . E. Falk, that the ship . . . shall
Inns e c°Dvenient speed, proceed to Weston Point and 

tbo 8a‘d H . E. Falk, or his factors, a full and 
Bay abont°9?n ï  ° f rook 8alt> in the customary manner, 
with r,»  ̂ j® tons . . . and being so loaded, shall there- 
Frel^Hf000̂ 1!^ 0 Bridge and there deliver the same, 
three n ’ a y ™  rate of 10s. 3d. (say ten shillings and 
of 20c«,+n v? •and d.Te guineas gratuity, per delivered ton 
delivcrw* t . P a i d  by the receivers of the cargo, on the 
month.' ? j6 same, in cash, at the current rate of three 
in ten ' J OT1 exchange. The cargo to be discharged 
from uT  j  n^.daJ8 (weather permitting), commencing 
oharo-ir,0 after the ship has got into her proper dis- 
per davS 13 Demurrage at £2  per 100 tons register 
rn(n,t y‘ Penalty for non-performance of this agree- 
thn freight. The ship to be addressed to
charge rterers agents and brokers at the ports of (!is- 
norf1/•’< J?ayln& the usual addressed commission of the 
have an ?°î ?.f G°d,” &o., excepted). The ship to 
the nk. t , v . ™  cargo for freight and demurrage ; 
— _ tarer s liability to any clauses in this charter

and whetho10n ° f  a skip ’n P°rt ° i  loading or dischar 
loadlno, n»0F number of days have been named 1 
meroial a,nd a °harter-party is essentially a co
he nresnu,0?1?011* ’ drawn by commercial men, who m 
narilv „„.A  *°, lntend the meaning which a word or 
decision iA iv '8]?'0 *heir minds. I t  is to be hoped thatt 
Pretatinn / ,  A  V' ^ ° ry  will lead to a more liberal int
ever a u L  • • Word> and tha tit  will be held that wh<« 'e ra  lien IS (.Ivay, r . I , , ,ever a i;I„  • . " orQ> ana tn a tit will be held that wh
charter-naritglven f)>r ,£reigkt and demurrage, and 
the oiro-n i . i  e j 0r!lPt,B the charterer from liability w] 
tion at th loa,ded, the exemption extends to any ’ ‘ 
these c la n i r f *  ° f 'Sadin*- The charterer in 
has arilriln sen,,1,3- iUSUally 011 ly an agent, and the 
lien._Ed 0oun ŷ against the principal by mean:

ceasing when he has delivered the cargo alongside the 
ship. Vessel to clear with charterer at Runcorn.

Liverpool, this 16th of March 1874.
(Signed) J o h n  Co r r a n ,

Per proc H . E . F a l k , 
T h o s . L a n c a s t e r .

T he  vessel proceeded to  W e s to n  P o in t on th e  
2 0 th  M arch , and on th e  21st M a rc h  notice  was 
g ive n  to  the de fendant th a t th e  vessel was ready 
to  load cargo. T he  cap ta in  ca lled repea ted ly  a fte r 
w ards a t the  d e fendan t’s office, and fro m  tim e  to  
t im e  was p rom ised  th a t  th e  cargo shou ld  be sent 
a longside, b u t none was, in  fac t, sen t u n t i l  th e  
H t h  A p r i l ,  and between th a t date and the 2 0 th  
A p r i l ,  the  de fendant loaded on board th e  Zoe p a rt 
o f the  cargoes o f several lig h te rs , and sent the  
re s t o f such cargoes to  o th e r vessels w h ic h  he was 
loa d in g  in  the  same dock. O n th e  18 th  A p r i l  the  
balance to  com p le te  th e  cargo  was a longside the  
sh ip , b u t i t  bad  to  be lif te d  on shore and w eighed 
before i t  was loaded on board  th e  Zoe, and the  
loa d in g  was n o t com ple ted u n t i l  the  20 th  A p r i l .

The  sh ip  sa iled on th e  2 0 th  a t 10 a.m. There  
was no evidence of any dem and fo r  dem urrage  o r 
de ten tio n  before such sa ilin g , o r  u n t i l  a fte r a ll 
th e  cargo was de live red  a longside. B il ls  o f la d in g  
were s igned by Jno. C o rran  th e  m aste r, dated the  
18 th  A p r i l ; bu t, a t the  hearing , he deposed th a t 
he d id  n o t s ign  th e m  u n t i l  the  2 0 th  A p r i l .  The  
b i l l  o f la d in g  (a copy o f w h ich  was here set o u t in  
th e  case), was made “  u n to  o rde r o r to  o rd e r 
o f assigns, he o r  th e y  p a y in g  f re ig h t  fo r  th e  Baid 
goods, aDd a ll o the r cond itions as per ch a rte r 
p a rty .”  I t  was p roved  by  the  p la in t if f  th a t th e  
usua l despatch o f the p o rt was tw e n ty  tons per 
w o rk in g  day fo r  load ing , and i t  was contended on 
h is  beha lf th a t a t th a t ra te  the  lo a d in g  shou ld  have 
been com ple ted on th e  4 th  A p r i l ,  and he cla im ed 
damages fo r  s ix teen  days’ d e te n tio n  o f th e  sh ip  
fro m  th a t day u n t i l  the  20 th  A p r i l .

I t  was su b m itte d  on the  p a r t  o f th e  d e fendan t 
th a t as no evidence had been g ive n  o f a c la im  fo r  
dem urrage  o r de ten tion  a t the  p o rt o f lo a d in g  
h a v in g  been made u n t i l  a fte r  a ll the  cargo had 
been de live red  a longside, and t i l l  a fte r  th e  vessel 
had sailed, the l ia b i l i t y  o f th e  de lendan t under 
th e  c h a rte r-p a rty  had ceased, th a t  th e  dem urrage, 
fo r  w h ich  the  cap ta in  had an abso lu te  lie n  on th e  
cargo, inc luded  such d e te n tio n  o r  delay in  load ing  
as had occurred  in  th e  p resen t case; th a t the  
p la in t if f  was bound by  the date o f the  b i l l  o f 
la d in g ; and th a t a t a ll events th e  am o u n t m u s t 
be reduced to  th e  sum  o f 51. 10s. 4d. Ju d g m e n t 
was g iven  fo r  th e  p la in t if f  fo r  441. 2s. 8d., the  
am oun t w h ic h  the learned C o u n ty  C o u rt ju d g e  
th o u g h t th e  p la in t i f f  was e n tit le d  to  recover, v iz ., 
fo r  sixteen days a t 21. 15s. 2d. a day. T he  learned  
ju d g e  was o f o p in io n  th a t the  w o rd  “  dem urrage  
in  the fo reg o in g  clause o f th e  c h a rte r-p a rty  d id  
n o t a p p ly  to  d e ten tio n  p r io r  to  d e liv e ry  o f the  
cargo a t the  p o r t  o f load ing , and  th a t th e  p la in 
t i f f ’s c la im  fo r  such de ten tio n  was n o t a ffected b y  
the  said clause.

T he  g rounds o f appeal w e re : f irs t, th a t the  
p la in t i f f  was n o t e n tit le d  to  recove r aga inst the  
defendant a n y th in g  in  respect o f dem urrage , o r 
damages in  the  n a tu re  o f dem urrage , o r  on the  
p a rticu la rs  o f his c la im  as f ile d  in  th is  action  : 
secondly, th a t i f  th e  p la in t if f  was e n tit le d  to  recover 
any sum , the  damages aw arded were excessive, 
th e  evidence p ro v in g  th a t the  w ho le  cargo was 
de live red  a longside th e  sh ip  before o r n o t la te r
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than  th e  18 th  A p r i l ;  th ird ly ,  th a t the  p la in t i f f  
d id  no t, a t any t im e  before action  m ake any 
dem and fo r dem urrage  o r fo r  a n y th in g  com prised  
w ith in  h is  p a rtic u la rs .

G u lly  fo r th e  defendant (appe llan t).— Substan
t ia l ly  the  p la in t i f f ’s c la im  is  fo r “  dem urrage  ”  a t 
th e  p o rt o f load in g , and th e  w o rd  app lies to  any 
damage a ris in g  from  undue de ten tion  o r  delay, 
and m u s t be so construed on th e  present occasion. 
D em urrage  and d e ten tio n  d if fe r  in  th is , th a t in  
th e  one case there  is  a fixed  nu m b e r o f days, and 
in  the  o th e r the  days are n o t f ix e d ; b u t th a t  is 
n o t m a te ria l here because th e  days can be ascer
ta ined  precise ly by  reference to  the  nu m b e r o f days 
in  w h ic h  th e  vessel cou ld  be loaded “  in  th e  cus to 
m ary  ”  m anner a t the  p a rt ic u la r  p o rt. T he  p la in 
t i f f  s c la im  is fo r  th e  s tip u la ted  dem urrage  am oun t 
o f  21. 15s. 2d. a day, and fo r th a t  he had a lie n  on 
the  cargo, and cannot m a in ta in  th is  ac tion , a ll 
l ia b i l i t y  on th e  c h a rte re r ’s p a rt h a v in g  ceased upon 
th e  cargo be ing  de live red  a longside. I n  F r a n 
cesco v. Massey (ante, vo l. 2, p. 594, n . ; L .  E ep . 8 
E x . 101 ; 42 L .  J. 75, E x .)  th e  la s t case in  
w h ich  th e  question  o f  dem urrage  was d is 
cussed, i t  was decided th a t th e  p ro te c tio n  to  
th e  ch a rte re r a ffo rded  b y  a clause s im ila r  to  th a t 
in  th e  p resen t ch a rte r was coextensive w ith  the  
lie n  g ive n  by th e  c h a rte r -p a r ty , and th a t i t  ex
tended to  dem urrage  a t th e  p o r t  bo th  o f lo a d in g  
and discharge, and th a t  th e  sh ip  h a v in g  been 
loaded, no  ac tion  la y  aga inst th e  ch a rte re r fo r de
m u rra g e  accru in g  d u r in g  the  load ing . [ C l e a s b y , B. 
re fe rre d  to  G ra y  v. G a rr (ante, vo l. 1. p. 305; 
L .  Rep. 6 Q. B . 522 ; 40 L . J. 257, Q. B .) to  the  
same e ffec t as Francesco v . Massey, and th e  cases 
o f Christojfersen  v . H ansen (ante, vo l. 1, p. 305 ; 
26 L .  T . Rep. N . S. 547; L .  Rep. 7 Q, B. 509 ; 
and  B ann is te r v. Breslauer (16 L . T . Rep.
N . S. 418 ; 36 L .  J . 195, O. P . ; L .  R ep. 2,
O. P . 497)]. T he  re s u lt o f a ll the  cases w ou ld  
appear to  be th a t where a lie n  is  g ive n  and 
a ce rta in  nu m b e r o f  days fo r  dem urrage  fixed  
by  th e  ch a rte r-p a rty , the  lie n  is app licab le  
o n ly  to  those fixed  days, and n o t to  any de ten tion  
beyond the  fixed  period. H e re  th e  delay in  
lo a d in g  g ives r ise  to  th e  lien  ; and as th e  load ing  
was to  be in  the  “  custom ary m anner, ”  the  custom  
o f the  p o rt showed th a t a ce rta in  tim e  was a llow ed 
fo r  load ing . W h e th e r, the re fo re , th e  ch a rte r- 
p a rty  its e lf  specifica lly  fixed  the  precise tim e , or 
th e  t im e  cou ld  be made ce rta in  by co n s tru in g  the 
w ords o f the  in s tru m e n t w ith  reference to  the  
facts of the  case, th e  re s u lt  was p rec ise ly  the 
same. T he  parties  in te n de d  to  m ake p ro v is ion  
fo r  dem urrage  a t b o th  ends, the  load ing  and the 
d ischa rge , and the  clause applies to  b o th  accord
in g ly .  T he  w ords “  lien  fo r  dem urrage  ”  in  th is  
c h a rte r  m ean th e  dem urrage th e re in  m entioned  a t 
21. 15s. 2d. a day, o r th e y  mean n o th in g . T h a t is 
th e  p la in t if f ’s c la im , and fo r  th a t the  ve rd ic t was 
g iven . B u t i f  th is  c la im  is fo r  “  d e m u rra g e ” i t  is 
ba rred  by the  la s t clause in  the  c h a rte r-p a rty  when 
th e  lo a d in g  was com ple ted. (H e  contended also 
th a t  the  b il l  o f la d in g  was an estoppel to  the  c la im  
o f  damages fo r  delay beyond th e  18 th  A p r i l . )

B . G. W illia m s , Q. 0 . (w ith  h im  was E . T. 
W heeler) fo r  th e  p la in t if f  (respondent).— I f  no tim e  
is  fixed  a fte r w h ich  dem urrage  begins, then no c la im  
fo rd e m u rra g e  arises. I t  is n o t necessary,how ever, 
to  m ake i t  s t r ic t ly  dem urrage  th a t  th e  t im e  should 
be fixed. T he  de fendant here has contended th a t 
th e  clause p ro v id in g  fo r  the  loa d in g  be ing  accom- I
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p lished  “  in  th e  cu s to m a ry  w ay ”  is  e q u iva le n t to  
a precise n u m b e r o f days be ing  spec ifica lly  fixed , 
b u t those w ords had no reference to  tim e  a t a ll. 
T hey re la te  m ere ly  to  the m anner o f load ing , as, 
e-flr-> by  lig h te rs  o r fro m  the  w h a rf, &c. F o r  th a t  
the re  is  conclus ive and express a u th o r ity . Thus, 
in  Law son  v. Burness, in  th is  co u rt (1 H .  &  C. 
396), P o llock , O.B. said (a t p. 400), “  I t  appears to  
me th a t the w o rds  ‘ cus tom ary  m anner ’ mean the  
mode o f load ing , w he ther fro m  a lig h te r  o r fro m  a 
w h a rf.”  A n d  in  Tapscott an d  others v. B a lfo u r  
and others, in  th e  Com m on Pleas (ante, 'vo l. 1, 
p. 501 ; 27 L .  T . Rep. N . S. 710; 42 L . ' j .  16, 
C. P . ; L . Rep. 8 0 . P , 46), B o v ill,  C.J. a p 
proved of th a t co n s tru c tio n  o f those w ords, 
and th o u g h t th a t  th e  w ords  d ire c tin g  th e  load
in g  o f a vessel in  the  “  usual and  cu s to m a ry  
m anner ”  app lied  n o t to  th e  tim e, b u t to  the  place 
o r mode in  w h ich  the  load ing  was to  be p e rfo rm e d . 
The  ra te  o f “  21. p e r 100 tons pe r day,”  and th e  
“  ten days ”  lim ite d  by th is  cha rte r, have re la tio n  
to  a dem urrage  c la im , whereas th e  p la in t if f ’s c la im  
is fo r  nob lo a d in g  w ith in  reasonable tim e , as to  
w h ich  the  ch a rte r fixes no ra te  o r  nu m b e r o f  days 
a t a ll, and so th e  exem ption fro m  l ia b i l i t y  clause is 
n o t app licab le. I n  M aude and P o llo c k  on 
S h ip p in g , 3 rd  e d it p. 305, “  dem urrage  ”  is w e ll 
defined as th e  “ sum  w h ich  is  fixed  b y  th e  co n tra c t 
o f  ca rriage  as a rem u n e ra tio n  to  the  sh ipow ne r 
fo r  the  de ten tion  o f  the  sh ip  beyond the  nu m b e r o f 
days a llow ed fo r lo a d in g  o r  un lo a d ing .”  Such 
a clause as the  la s t clause in  th is  ch a rte r- 
p a r ty  re lates p r im a  facie, to  fu tu re  and n o t to  
past l ia b ilit ie s  : (See Pedersen v. L o tin q a , 28 L .  T . 
Rep. 267 ; Ghristoffersen v. H ansen (u b i sup.) 
N o  d o u b t in  Oglesby v. Yglesias (E . B . &  E . 930 ; 
27 L .  J. 356, Q .B .), and M ild a m  v. P erry  (3 L  T* 
Rep. N . S. 736; 3 E . & E .  495; 30 L .  J. 90, Q .B .)‘, 
i t  was h e ld  to  a p p ly  to  past and a lrea d y  accrued 
lia b il it ie s  ; b u t th a t  was because th e  express w ords 
o f  th e  in s tru m e n t rendered such a c o n s tru c tio n  
necessary ; b u t th a t w i l l  n o t be in  th e  absence o f 
express w ords, o r such as raise a c lear in fe rence  to  
th a t effect. T he  case o f Francesco v. Massey (u b i 
sup .) is  c le a rly  d is tingu ishab le . T here  was there  
a tim e  fixed fo r bo th  lo a d in g  and d isch a rg in g , and 
dem urrage  was g ive n  a t b o th  po rts . [C l e a s b y , B.

In  B a n n is te r  v. B res laue r (u b i sup.) a p ro v is io n  
fo r  th e  ceasing o f the  c h a rte re r ’s l ia b i l i t y  on th e  
sh ip m e n t o f the cargo was he ld  no answ er to  an 
ac tion  fo r delay in  load ing  ]  N o  tim e  was fixed  in  
th a t  case fo r  load ing  o r un load ing , n o r was the re  a 
dem urrage  clause, and i f  the  clause d id  n o t a p p ly  
to  de ten tio n  the re  was n o th in g  to  w h ich  “  d e m u r
rage ”  cou ld  app ly . A n d , m oreover, th a t  case had 
doub ts  th ro w n  upon i t  in  G ra y  v . C a rr  (ub i sup.) 
The  presen t ch a rte r  fixe d  the  tim e  to r d ischa rg ing , 
b u t is s ile n t as to  th a t fo r  load ing , and the  lie n  
and exem ption  clauso m u s t be lim ite d  to  a fte r 
c la im s a t the  p o rt o f d ischarge, and cannot bo 
app lied to  the  p resen t c la im  fo r  damages a lready 
in c u rre d  a t tho  p o rt o f load ing .

G u lly , in  re p ly , re fe rred  to  and  d is tin g u ish e d  
the  cases c ited  on the  o th e r side.

C ur. adv. vu lt.
Feb. 13.— T he  ju d g m e n t o f  the co u rt (C leasby, 

P o llo ck  and A m p b le tt,  B B .) was now  de live red , as 
fo llow s, by

C l e a s b y , B . —  The question  in  th is  case is  
w h e th e r the  ch a rte re r is liab le  fo r  de ten tion  a t the  
p o rt o f lo a d in g  by  n o t lo a d in g  in  the  cu s to m a ry  
m anner?- T he re  is also a question  o f am oun t
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spending upon  th e  n u m b e r o f days d u r in g  w h ich  
tA f6886' was de ta ined .
We th in k  th a t  th e  d e ten tio n  m u s t be taken  up 

o the tim e  w hen th e  cargo was loaded, and th a t 
® date o f the  b i l l  o f la d in g  is n o t conclusive, 
i  Here is  a clause in  the  ch a rte r-p a rty  g iv in g  the  

tupow ner a lie n  fo r  fre ig h t and dem urrage , and 
P rov id ing  th a t  th e  ch a rte re r ’s l ia b i l i t y  sha ll cease 
"Pon the  cargo b e in g  de live red  a longside the  sh ip , 

he question  re a lly  becomes w he the r w h a t m ay 
6 ca lled the  “  lie n  and exem ption  ”  clause w h ich , 

10 doubt, applies to  dem urrage , p ro p e rly  so called, 
Pphes also upon the  language o f th is  cha rte r, to  

.^clause fo r  undue de ten tio n  a t the p o r t  o f load- 
nR- A  s im ila r  question  has fre q u e n tly  arisen 

A  o r®> and we shou ld  n o t th in k  o f d e p a rtin g  fro m  
at has been a lready decided ; b u t i t  m u s t al ways 

e borne in  m in d  th a t  i f  the  language be n o t the 
• aie> koe decision m ay n o t be app licab le. T here  

no case exac tly  th e  same as the  p resen t

g L rc w o rd  “ dem urrage ,”  no doubt, p ro p e rly  s ig n i-  
da I f  aSree<I  a d d itio n a l paym en t (gene ra lly  per 
sri .r an a^ owe(id e te n t io n  beyond a period e ith e r 
bu t0 > e<i ' n ’ ° r  k° b 0 co llected  fro m  the  in s tru m e n t ; 
jn also has a p o p u la r and m ore  genera l m ean- 
atid f  - com Pensatl° o  fo r undue  d e ten tio n  t im e  ; 
in  th ° mi^ ^ e 'v ^ ° l0 °1" each c h a rte r -p a r ty  con ta in - 
j „  6 c ause *o question , we m u s t co llec t w h a t 

W h ProPer m ean ing  to  be assigned to  i t .  
in »  t l̂e c h a rte r-p a rty  con ta ins no clause a llow - 
been f trl j r ra g e a specified ra te  a t a ll, i t  has 
exem »• d fh a t the  w o rd  “  dem urrage ,”  iu  th e  
the o f  '? n  danse, app lies to  de ten tion , and  th a t  
,m  . ' a r f ere r is d ischarged  as soon as a  cargo  is 
■Zbw°arCl' , . is was ^be case o f B a n n is te r  v. 
a D D lirfkT  SUV-)- T h a t decis ion is c e rta in ly  n o t 
th is  nh ? t0  td e  Present case, because we have in  
a t la r te r 'P a r ty  a dem ui rage clause, th o u g h  n o t 
D rnv iri1Se±une ' fb e  p resen t case th e  ch a rte r 
w o rk in g  ®biP sha ll be d ischa rged  in  ten
“ H um ,?  days- and a fte rw a rds  has these w o rd s : 
( jSy  » r ia -” 6 a t 21. pe r 100 tons re g is te r pe r

is tboo a' so. been decided that where there  
for u n lnJ - Pe° ,fLed *or loading, and also a tim e  
of so m " " ' fiM d  b>' its being at the rate
fnurrae-e t,ons. a day, and afterwards a de
fine ae^pprl aUS-6 P° r  a dxed num ber of days, at 
exetnut' ^  Price Per day, then in tha t case the 
at the c Pa1useJ .aPP^es to dem urrage whether 
thought- ,i ° f oad>ng or of discharge ; but it  was 
beyoud th ^  l ^at dld not aPP'y t0 detention  
port of ln. ! i ten dar  aDd dem urrage days at the 
v. j) r , ^ T / ’ ’ ^fbis was the case of Francesco 
is that J ! i } U *,?KP-)\ d’he elfeot of tha t decision 
a specifier! t ^6re 18 a clause for dem urrage at 
a num ber n c l f  for, a certain num ber of days, and, 
can be dem dayS belng allowed for loading, there  
of loading lb ™ 8 ® m  td °  ProPer 8euse at the port 
r a " e  there a ™ .m Ptlo n  clause applies to dem ur- 
for loadin' And, Ü We could read the provisions 
ticu lar tirrw, r U present case, as fixing a p'ar- 
at all events T  dulng 8° ’ tlle  decision would apply  
to which t b ° . ub e Period, although not specified, 
sidered to annlv en^ " T a8 e clause m ight be con- 
can read t b | P-^ i we do n° t  th in k  that wo 
cargo “ in H ’ 8’ thaC the ^ s s e l shall load a 
to a provisioncustomary m anner,” as equivalent 
number cf rl- at 816 sbaH load in  a certain
the purnosn T ’ V  a Certau* ra te  Per day- fo rPurpose o t app l v in g  th e  w o rd  „  dem urrage  ”

to  a de ten tion  beyond th a t pe riod  ; those w ords  do 
n o t a d m it, in  o u r op in ion , o f an a d d itio n  th a t  she 
m ay rem a in , i f  she does n o t load  “  in th o c u s to m a ry  
m anner,”  fo r  a n um ber of days on dem urrage .

The conclusion a t w h ich  we a rr iv e  is, th a t, in  th e  
p resen t case, th e  w ord  “ d e m u rra g e ”  in  the  lie n  
and exem ption clause m u s t be con fined  to  d e m u r
rage  days a fte r the  ten  w o rk in g  days a llow ed fo r  
d ischarge, and m u s t n o t be extended to  im p ro p e r 
de ten tion  a t the p o rt o f load ing . T he  dec is ion  o f 
the  c o u rt below was the re fo re  r ig h t ,  and  th is  
appeal m u s t be d ism issed.

Judgm ent f o r  the p la in t i f f  (respondent).
A tto rn e y s  fo r  the p la in t if f  (respondent), P r io r ,  

B ig g , Church, and Co., agents fo r  J . B . W ilson, 
L iv e rp o o l.

A t to rn e y  fo r the de fendan t (appe llan t), H . G. 
F ie ld , agent fo r  Thos. E t ty ,  L iv e rp o o l.

COURT OP ADMIRALTY.
Eeported by J. P. A s p in a l l , Esq., Barristor-at-Law.

M a y  4 an d  11, 1875.
T h e  N il e .

Salvage— A p p o rtio n m e n t— Government tra n sp o rt—• 
Owners— S enior n a v a l officer— T ra n sp o rt officer 
— Ii ig l i t  to re ivard .

A  sh ip  chartered to Government as a  tran sp o rt 
under a  cha rte r-p a rty  in  the o rd in a ry  fo rm  used 
by the Government fo r  cha rte ring  ships in  tim e o f  
w a r, is  not demised to the G overnm ent in  a w a y  
w hich  deprives her oioners o f  the r ig h t to salvage  
rew a rd  f o r  services rendered by her under the 
directions o f  the Queen’s n a va l officers com m and
in g  a t the place ivhere she is  stationed.

The senior n a v a l officer on a  s ta tio n  sending o u t o f  
h a rb o u r a  tran sp o rt w ith  her own crew a n d  a  
num ber o f  men f r o m  one o f  her M a je s ty ’s sh ips , 
f o r  the purpose o f  rendering  assistance to and  
tow ing  in to  ha rbour a  ship in  distress, is  e n tit le d  
to share in  the sum aw arded fo r  the service, and  
the n a v a l officer (being also a tran sp o rt officer o f  
the s ta tion) who commands the men f r o m  H .M .’s 
sh ip , is  to be considered so f a r  in  charge o f  the 
whole expedition th a t he is entitled, to rew ard  in  
th a t capacity.

T h is  was an app lica tio n  to  the  H ig h  C o u rt o f 
A d m ira lty  to  apportion  between sa lvors a sum  o f 
1000Z. recovered in  tw o  conso lidated oauses in s t i 
tu te d  in  th a t  c o u rt by  them  fo r  salvage services 
rendered to  th e  steam ship  N ile .  The  tw o  causes 
were in s t itu te d , th e  one on beha lf o f owners, 
m aster, and crew  o f the  steam ship  F in is te rre ,  and  
th e  o th e r on beha lf o f the  com m ander, o fficers, and 
crew  o f H .M .S . Sim oom. The  ow ners o f the  N ile  
appeared, and filed  an answ er to  th e  p la in t if fs ’ 
p e tit io n , by  w h ich  they  pleaded a te n de r o f the 
sum  o f 1000Z., and th is  am oun t hav ing  been d u ly  
tendered , was accepted by  the p la in tiffs .

T he  facts, as s ta ted  by  th e  p la in t if fs  in  th e ir  
p e t it io n  in  the  conso lidated causes, were as 
fo llow s :—

1. The Finisterre  is a screw steamer of 551 tons regis
ter, with engines of 90-horse power nominal, working up 
to about 400-horse power, and is of the value of about 
18,000i. H.M.S. Simoom is an iron steamship of 1980 
tons register, and carries a complement of 172 officers 
and men. The Nile is a screw steamer of about 725 tons 
register, and was, at the time of the occurrence herein
after mentioned, bound for Demerara with a general 
cargo.
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2. On the 27th Feb. 1874 the Minister re (which was 
then engaged under charter in her Majesty’s Transport 
Service) was lying at anchor at Porto Grande, in the 
Island of St. Vincent (one of the Cape de Verd Islands), 
with some stores on board. (Copies of the charter-party 
and sailing instructions from the Admiralty to the master 
of the Finisterre  are hereto annexed, and may be referred 
to as part of this petition.) The Simoom also lay at 
anchor at Porto Grande, under the command of Capt. 
Peile, K N . the senior officer of Her Majesty’s navy in 
that locality.

3. In  the forenoon of that day, whilst the Finisterre  
was coaling for her return voyage to the Gold Coast, 
a boat’s crew from the Nile  landed at St. Vincent with 
the intelligence that the N ile  was then lying outside in a 
helpless state, fast drifting on to the rocks on the north
east side of the island. The boat’s crew applied for im
mediate assistance to the vice-consul, who acquainted 
Capt. Peile with their request.

4. The master of the Finisterre , on receipt of a com
munication from Capt. Peile, at once got up steam and 
made preparations for towing, and by about 1 p.m. the 
Finisterre  was able to weigh anchor and put out to sea 
under steam, having previously taken on board from the 
Simoom Nivigating-Lieutenant Adlam, transport agent 
at St. Vincent, two petty officers, lour seamen, and 
twenty-one Kroomen, together with a 9in. hawser, and 
other gear, sent by the order of Capt. Peile. The wind 
at this time was blowing a fresh gale from the north and 
east, with a heavy sea running, with a current setting in 
the same direction as the wind

5. A t about 2 p.m. Point Columna was rounded, and the 
N ile  was sighted to the northward, and about five miles 
distant. She had all possible sail set, but she lay help
less and unmanageable in the trough of the sea, with the 
sails all aback, and was drifting directly on to a rocky 
lee shore, with no anchorage ground near. She had no 
steam, the main shaft of her screw having broken many 
days previously, since which time she had drifted help
lessly.

6. The F inisterre , proceeding at full speed, came up 
with the Nile  at about 3.30, and, heaving to, inquired by 
signal if the N ile  wanted assistance, and received the 
answer, “ Yes.” The master of the Nile  then asked what 
the Finisterre  would charge for towing the N ile  in? 
Those on board the Finisterre  answered that they could 
make no agreement. The master of the N ile  then told 
the Finisterre  to take him in tow.

7. The Finisterre  remained hove to while the N ile  took 
m all sail, both vessels in the meantime rolling heavily. 
After all sail had been taken in, the Finisterre  got into 
position off the N ile 's  starboard bow and lowered her 
port lifeboat, manned by the two petty officers and two 
of the seamen from the Simoom. A heavy line was taken 
by the boat to the N ile , and by this means a new lOin. 
hawser of the F inisterre , and the 9in. hawser of the 
Simoom, were passed on board the N ile  and were with 
considerable difficulty made fas t; the Finisterre's  hawser 
was made fast to her chain cable, which had been ranged 
along her deck and carried over the stern, so as to give 
the full weight of the vessel in towing, and to prevent 
the hawser parting. The Simoom’s hawser was made 
fast round the F in is terre ’s mainmast.

8. Whilst these operations were being carried on in a 
heavy sea, the Finisterre  maintained her position (though 
not without great difficulty) by alternately going ahead 
and backing her engines, and in so doing she ran great 
risk of fouling her propeller with the hawser, and of 
being completely disabled.

9- After the hawsers were made fast the Finisterre  
gradually got a strain upon them, and then went ahead 
in a south-westerly direction, endeavouring for about 
three-quarters of an hour to get the N ile  before the wind 
and sea, and in a position for towing ahead. During this 
time both vessels rolled and pitched heavily, and it was a 
matter of great difficulty to prevent the hawsers from 
parting and keep the Finisterre  in position. A t length 
the N ile  was got before the wind and was towed towards 
the harbour of St. Vincent, then about twelve miles 
distant.

10. Before the entrance of the harbour was reached it 
became dark. There were no harbour lights, and the 
Finisterre  had no pilot on board; moreover, the N ile  
Bteered badly, and yawed about a good deal. Under these 
circumstances it  was not prudent to attempt the usual 
entrance, but the Finisterre, taking a long sweep round,

entered the harbour on the southward or leeward side of 
Bird Island, and brought the Nile  safely to an anchor in 
10 fathoms of water at about 9 p.m.

11. A t the time the Finisterre made fast to the N ile  the 
latter vessel was quite helpless, and was in such a posi
tion that nothing but steam power could have prevented 
her from drifting on to the rocks in the course of a very 
short time, and there becoming a total wreck ; no steamer 
besides the Finisterre  was at hand or could have been 
procured. I t  was the Harmatton season at the time 
when the services were rendered, during which season 
thick haze suddenly falls over the sea and island, and 
totally obscures the island. I f  such haze had set in, the 
danger to both vessels would have been greatly in
creased.

12. In  rendering the above-mentioned services the 
F inisterre  incurred considerable risk of damage by col
lision with the Nile, and also of being disabled by the 
fouling of her propeller. Had she been disabled her posi
tion would have been one of extreme peril.

13. The men from the Simoom took an active part in 
all the measures adopted for the preservation of the Nile, 
and materially contributed to her safety. The task of 
the boat’s crew which took the heaving line to the Nile  
was one of considerable danger.

14. The damage done to the machinery of the said ship 
N ile  was afterwards repaired at St. Vincent, in order to 
do which a considerable portion of her cargo was dis
charged and landed. A working party of six seamen and 
ten Kroomen was furnished from the Simoom to assist 
in such discharge, and were employed thereat, in con
junction with the crew of the N ile , on the 1st, 2nd, 3rd 
4th, 6th, 7th, 8th, and 9th days of March following.

The c h a rte r -p a r ty  m en tioned  in  the  second 
parag raph  o f th e  p e tit io n , so fa r as m a te ria l, was 
as fo llo w s :—

This charter-party of affreightment, made the 12th 
Nov. 1873, by and between the Commissioners for exe
cuting the office of Lord High Admiral of the United 
Kingdom of Great Britain and Ireland (for and on behalf 
of her Majesty) of the one part, and Charles Ellis (of the 
firm of H . Ellis and Sons, of 17, Gracechurch-street, ship- 
brokers, the owners of the steamship undermentioned) 
of the other part: Whereas a copy of the Regulations for 
Her Majesty’s Transport Service has been delivered to 
the second-named party, and to the master of the ship 
hereinafter mentioned, before the execution hereof as 
the second-named party doth hereby admit, and the said 
regulations are to be taken to be incorporated and to 
form part of this charter, in so far as they are applicable 
hereto: Now it  is hereby witnessed that the second-named 
party haS> let, upon and subject to the conditions and 
rules specified m the said regulations, so far as they are 
applicable hereto, and the said Commissioners have hired 
and taken to freight the good ship undermentioned, viz. :

Ship’s name. Gross tons by register, 
new measurement. Master’s name.

Finisterre ........ .........  551 ......... George Hearsley

For service and employment as a transport on monthly 
hire for the space of five calendar months certain, and 
thenceforward until the Commissioners, for executing the 
office of Lord High Admiral aforesaid for the time being 
shall cause notice to be given to the said second-named 
party, his executors or administrators, or to the master 
or other person having charge of the said ship, that she 
is discharged from her Majesty’s service, such notice to 
be given when the ship is in port in the United Kingdom 
And the said second-named party does covenant and 
agree with the said Commissioners in manner following 
that is to say, that the said ship shall, at all times 
during the continuance of this charter, be strong, firm 
tight, staunch, and substantial, both above water and 
beneath, and in every respect seaworthy and properly 
manned, fitted, stored, furnished, equipped, and found 
at the proper cost and charge of the said owners and 
that the said ship shall proceed to such ports or places 
(with or without convoy, at the option of the said Com
missioners) as the said Commissioners, or any officer 
authorised by them, shall from time to time order 
and direct, and so from time to time during the con
tinuance of the said ship in her Majesty’s service, and
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that in the performance of a ll services required to be ] 
Performed under the regulations aforesaid, the said 
toaster and his crew, w ith  his beats, shall be aiding and 
assisting to the utmost of their power ; that the said 
toaster, or other person having charge of the said ship, 
®hall not nor w ill take or perm it to be taken on board 
^hereof during her employment under this charter-party, 
a^y passengers, goods, letters, or effects, w ithout the 

flfnCe.and consent of the said Commissioners, or the 
officer in  chief whose command he may be under, in wri- 
tog, for that purpose first had and obtained ; and that 

the master of the said ship (for and on behalf of the 
owners) shall obey all orders and instructions which he

receive from the said commissioners, or any officer 
authorised by them, and the master shall in all respects 
comply with the said Regulations for her Majesty’s 

ransport Service, and with the Instructions for Masters 
°t transports, copies whereof have been delivered to him 
as aforesaid; and that the owners of the said ship shall 

6 ktod responsible to her Majesty for any deficiency in 
quantity, or any loss or damage which shall arise to the 
Public stores or provisions from the state of the ship’s 

owage, or from any incapacity, want of skill, insobriety, 
of -ence.on the part of the master, officers, or crew

«toe said 8jj-p or any according to such valua-
df?11 b® set upon them by the proper officer of the
o ^ m e n t  to which they shall belong. In  consideration 

covenants, &c. [The charter-party here pro- 
eci f®r the rate of freieht to be paid to the owners, and 

a rnS)®e of payment, and proceeded :] And it is further 
shall L °n par  ̂°* ^er Maie8ty} that if the said ship 
3 . happen to be by the enemy burnt, sunk, or taken
ap ng the aforesaid service, and it shall be made to 
the ar satisfaction of the said Commissioners that
0theSaa?e n° t  proceed through any fault, neglect, or 
th e v ^ 18,? ln ma0ter ° 7-' the ship’s company, and that 
of h ma<?e the utmost defence they were able, the value 
vahiftf- a“ paid by her Majesty, according to the 
of ^  lon toade thereof on the declaration of officers 
first a, ,Sai® Commissioners (reasonable wear and,tear 
from th Ŝ ed) » ^ut that if the said ship shall be lost 
ehore l) 6 (*arig,era ° f  the seas or tempest, or be driven on 
and thp^ acc}^ent, stress of weather, or any other cause, 
Pablo ~O0t, damaged, captured, or rendered inca-
coast s 8ê Y ce’ either upon an enemy’s or a friendly 
be consLi !?88 capture, or insufficiency, shall
shall n t T 6 i-as a sea r 8̂h, and her Majesty in such case 
diced bv b6 to pay for or be in any manner preju-
&c. y aD^ such loss, damage, capture, or insufficiency,

he r ^ A l lo w in g  pa ragraphs o f th e  re g u la tio n s  fo r 
the  8 t ra n s p o r t  Service (re fe rred  to  in

P i ion) were used in  th e  course of th e  case :
The +prm0 ®x ^lA n a t o r y  M e m o r a n d a . 

understood as8 folin the fol lowiDg' Regulations are to be 
context or o K-to lows’ unless there be something in the

w | w h ; o n ^ u e i r n ! ^ z rr gnant *° 1“ 00nsiste“ t
ment 6erv?ceP°on m A  tu!p 7?*olly engaged for the Govern- 
by Government ™ th]y Jure, or a ship wholly engaged 
service thrmJh .  ,®xeeute a special troop: or^convict 
C h i V,’ I  gh not hlred by the month.

P 2 r ®us»o)-is a n d  troop fre ig h t sh ip s ; employ-
35 A “ * ^>â i f it t in g s , m a nn ing , and  supplies.

Government*1 e i thor" n J 36 in ̂ aB hip wholly engaged by the 
of a sneoitl • r °? mouthly pay or lor the execution 
the chare-e fnw i71Ce’ t l̂e ra ê °.̂  *s t °  represent merely 
sea, as defined o l a 8̂ ip compiete and ready for
A rt. 42 TP« ^ A rt. 36, and manned in accordance with  
of troon8 h™.QI eSSe* IT1 * ?mployed in the conveyance 
ship or in on^ 8Jur  ° ^ er auiuials, stores, or as a hospital 
place of fittin J  0 ' i iu  ^ a y  th a t may be ordered, and the 

When neopL U decided on acceptance, 
tow other vessels^ Steam transports w ill be required to

re fe rre d  ItnStrUCtiona fo r  M aste rs o f T ra n sp o rts  ”  re ie rre d  to  were as fo llo w s

A rt. 1 ThCJ l~ Pti r  1‘. General ins truc tions. 
receive from th0ari-er 1i * °  orders which he may
transport officer o + iT n 'j  Transport Services, from any 
charge of divisirm .^0^6^ -j°  sbip, or from officers in 
superintendents nr ° ? r ?sldent.at ports ; also, from naval 

r senior naval officers. Should there

be no naval officer, he is to obey the orders of the military 
or other Government authorities in the execution of the 
services which he may have been directed to perform.

When a transport officer is attached to the ship, the 
master will receive all orders through him ; but should 
orders at any time be delivered direct to the master, he 
is immediately to communicate them to the transport 
officer, and he is at all times to afford him every facility 
in the execution of his duties.

Art. 2. The master is to make himself acquainted with 
the conditions of the charter-party, with the Regulations 
of Her Majesty’s Transport Service, with these Instruc
tions, and the Printed Instructions to Transport Officers, 
and he is to comply with the directions, stipulations, and 
conditions contained therein.

Art. 4. The master is to take especial oare that all 
the boats are constantly ready for immediate service, &a.

The crew and boats are to be at all times available for 
the police service, either in loading or discharging cargo, 
embarking or disembarking troops, obtaining supplies of 
provisions, water, &c., or for any other purpose connected 
with the vessel’s employment as a transport ; and a suit
able boat, with a proper crew and fully equipped, as re
quired by the Regulations, is at all times to be held at 
the disposal of the transport officer.

Art 11. Should any improper conduct or incivility 
oocur on the part of the master, the ship’s officers or the 
crew, towards the transport officer, the military officers, 
troops, or passengers on board, it will be reported to the 
divisional officer, or in his absence to the resident trans
port officer, naval superintendent, or senior naval officer 
at the port at which the vessel may be lying, or at which 
she may first touch, by whom the complaint will be inves
tigated, even to the suspension of the master from his 
duties, if it  be considered imperatively necessary. The 
master, however, will not be removed from the ship, ex
cepting under the authority of the flag officer in com
mand at the port, or on the station.

T hree  sets o f sa lvors c la im ed to have th e  sum 
recovered apportioned  betw een them  ; the  owners 
m aster, and crew  o f th e  F in is te rre  ; th e  com 
m ander, o fficers, and orew o f H .M .S . Simoom, ; and 
L ie u t. A d la m , w ho was n a v ig a tin g  lie u te n a n t o f 
the  Sim oom, and also ch ie f tra n s p o rt o ffice r a t S t. 
V in c e n t.

W . C. G u lly ,  fo r th e  ow ners, m aste r, and crew  
o f th e  F in is te rre .— T he  ow ners o f th e  F in is te rre  
are e n tit le d  to  salvage as w e ll as he r m aste r and 
crew. The  service was m a in ly  effected by means 
o f steam power, and th is  is a t the r is k  and expense 
of owners, w ho are the reby  e n tit le d  to  rew ard . 
[S ir  R . P h il l im o r e .— Is  n o t the  F in is te rre  to  be 
considered as a G overnm ent sh ip , and, conse
q u e n tly , debarred fro m  reco ve rin g  salvage so fa r 
as the sh ip  is concerned P] I  su b m it not. B y  the 
c h a rte r-p a rty  the  ow ners are to  bear a ll r is k , except 
th a t  o f cap ture  by  th e  enem y, and was o n ly  
charte red  to  c a rry  p rov is ions fro m  S t. V in c e n t to  
Cape Coast. S ir  R . P h il l im o r e .— W as she n o t 
u nder the  orders o f the  Simoom  f ]  O n ly  in  so fa r  
as she was u n d e r the orders o f th e  A d m ira lty ,  and 
bound to  fu l f i l  h e r agreem ent u n d e r th e  d ire c tio n  
o f the  nava l officers. T he re  was no lega l o b lig a 
t io n , u nder th e  c h a rte r-p a rty  o r otherw ise, upon 
th e  m aste r o f th e  F in is te rre  to  go o u t o f P o rto  
G rande to render assistance to  the N ile ,  even when 
ordered to  do so by the  com m and ing  officer, C apt. 
P e ile ; i t  m ig h t have been necessary to  ob ta in  th a t  
o ffice r’s perm ission before go ing , b u t the re  was no 
o b lig a tio n  to  go. The  mere s e ttin g  in  m o tio n  o f 
th e  F in is te rre  and d ire c t in g  her to  proceed to  the 
assistance of th e  N ile ,  is  n o t such a service w h ich  
w il l  e n tit le  C apt. Pe ile  to  p a rtic ip a te  in  th e  rew ard  ; 
no r can the  p a rt o f the  crew  rem a in in g  on board 
th e  Sim oom  c la im , as th e y  had no e x tra  du ties  
th ro w n  upon them . T h is  is n o t l ik e  a case o f 
p rize , w here the  com m and ing  o fficer shares w ith  
those a c tin g  under h im . I t  m us t be shown in  a
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salvage cause th a t  som e th ing  has a c tu a lly  been 
done by  th e  person c la im in g . [S ir  R . P h il l im o r e . 
— I f  the  F in is te rre  had been a tende r to  the  Simoom, 
C apt. P e ile ’s o rde r fo r  h e r to  go o u t w o u ld  have 
e n tit le d  h im  to  salvage rew a rd .] The  o n ly  th in g  
w h ich  g ives a r ig h t  to  sa lvage is  th e  in c u rr in g  of 
labour, trou b le , o r  r is k .  I f  a tu g  ow ner sends o u t 
h is  tu g , i t  is  th e  r is k , and n o t the o rde r to  go out, 
th a t  e n tit le s  h im  to  salvage. C apt. P e ile  gave an 
o rde r, b u t  ran no r is k  and to o k  no trou b le . I f  the  
F in is te rre  had perished th e  loss w ou ld  have fa llen  
e n t ire ly  upon h e r owners, and n o t upon C apt. Peile. 
T he re  was n o th in g  in  the c h a rte r -p a r ty  e n t it l in g  
h im  to  o rd e r he r to  ru n  th e  r is k .  A  sh ip  under 
ch a rte r to  th e  G overnm ent can o n ly  be em ployed 
in  accordance w ith  he r ch a rte r-p a rty , and a lth o u g h  
th e  R egu la tions  fo r  h e r M a je s ty ’s T ra n sp o rt 
Serv ice  (par. 35), p ro v id e  th a t she w il l  be em ployed 
in  th e  conveyance o f  troops, &c., and “  in  any 
o th e r w ay th a t  m ay be o rdered ,”  those w ords m us t 
mean, “  in  some o th e r w ays in  w h ich  a tra n sp o rt 
sh ip  is  u su a lly  em ployed ,”  n o t in  re n d e rin g  service 
w h o lly  unconnected w ith  the  tra n s p o rt service. 
A n d , again, th e  d u ty  im posed by  In s tru c tio n s  to  
M aste rs of T ra n sp o rts  (a r t. 1), to  obey a ll o rders 
g ive n  by the  tra n s p o rt o fficers and  b y  senior nava l 
officers, relates o n ly  to  o rde rs  g ive n  in  re la tio n  to  
tra n s p o r t service a n d 'n o t  to  th e  o rd in a ry  d u tie s  
o f th e  nav iga tion  and w o rk in g  of the sh ip , w h ic h  
is w h o lly  in  the co n tro l o f th e  m aster. A  tra n s p o rt 
o ffice r on board w ou ld  n o t take  com m and ; the  
m aste r w ou ld  d ire c t the w o rk in g  o f  th e  sh ip . 
Hence, a lth o u g h  th e  m aste r m ay  have received 
assistance fro m  L ie u t. A d la m  and h is  men, the 
m aste r was re a lly  a t the  head o f the  sa lv in g  
p a rty .

W. O. F . P h illim o re , fo r Capt. Pe ile  and  the  
officers and crew  o f H .M .S . Sim oom .— I f  Capt. 
P e ile  had pow er to  p rd e r th e  F in is te rre  to  go to  
ren d e r assistance, he is c le a rly  e n tit le d  to  salvage. 
T h a t is se ttle d  in  The Thetis  (3 H a g g . 14, 57), 
w h ich  was a c la im  by the  k in g ’s officers and the  
a d m ira l on the s ta tio n  to  share in  salvage rew ard , 
and :n  th a t case S ir  C. R ob inson  says : “  O n these 
fac ts  several p ropos itions have been advanced, 
w ith  sta tem ents o f the respective  pa rties  w h ich  
have been w ith d ra w n  o r q ua lified  in  a rg u m e n t so 
as to  d im in ish  ve ry  considerab ly the  po in ts  now  in  
d ispu te . T he  owners f ir s t  denied the  r ig h t  of 
k in g ’s officers to  c la im  salvage, and m a in ta ined  
th a t  th e y  were bound to  proceed on any service 
w h ich  m ig h t ca ll fo r  th e ir  s k il l and labour, w ith o u t 
reference to  any p riv a te  e m o lu m e n t; th a t Capt. 
D ick in so n  was bound to  obey the o rd e r o f A d m ira l 
B a ke r, and th a t i t  was n o t com pe ten t to  h im  to  
ave r th a t he acted in d e p en d e n tly  o f the  adm ira l, 
so as to  e n t it le  h im  to rem une ra tion . B u t these 
top ics have n o t been u rged  by  th e ir  counsel, and 
th e  a rg u m e n t has been confined to  th e  p rope r 
es tim a te  o f th e ir  quantum  o f rew ard . A g a in , 
A d m ira l B a ke r represen ted  h im se lf as p rin c ip a l 
sa lvor, as agent appo in ted  b y  the  u n d e rw rite rs , 
and also as h a v in g  engaged in  th e ir  service as 
a specu la tor on h is own p riv a te  a c c o u n t; b u t I  do 
n o t unders tand  th a t e ith e r o f these p ropos itions 
has been m a in ta in e d  by h is counsel, and i t  is 
m a n ife s t th a t a lm ost e v e ry th in g  w h ich  he d id  was 
done by a u th o r ity  and in  v ir tu e  o f h is command. 
. . . I t  is alleged on h is  beha lf (C apt. D ick in so n ), 
’ th a t there  is no p rin c ip le  o f co n s tru c tive  assist
ance in  c iv il salvage, and th a t no a d m ira l o r  
com m and ing  o ffice r o f a s ta tio n , n o t be ing  an

[A d m .

a c tu a l sa lvor, b u t m ere ly  by  v ir tu e  o f such com 
m and, has a n y  r ig h t  to  c la im  to  share in  the  
salvage earned by, and awarded to , a sh ip  be long 
in g  to  such s ta tio n .’ T he re  is  no d if f ic u lty  in  
acceding to  th is  p ropos ition , as expressed in  these 
te rm s. W h a t is  earned by o r  awarded to  a sh ip  
w i l l  n o t be d is tu rb e d  by secret co n s tru c tive  cla im s, 
b u t th a t w i l l  n o t exclude a c la im  from  b e ing  p ro 
pounded on behalf o f an a d m ira l on special 
g rounds  of extensive c o n tr ib u tio n  o f assistance ; 
and in  rega rd  to  th e  desc rip tio n  o f th e  a d m ira l’s 
service in  th is  case, as mere co n s tru c tive  assis t
ance, I  th in k  i t  w en t fa r beyond th a t, and w ha t is 
proposed as the  tes t o f th a t  p r in c ip le , th e  pe r
fo rm ance o f mere o ffic ia l du ties . . . . T he  services 
w h ich  A d m ira l B a ke r represents h im s e lf to  have 
perfo rm ed  beyond the  d ispu ted  m e r it  o f o r ig in a t in g  
and d ire c tin g  the  service, are, th a t he fu rn is h e d  
m en and stores fro m  the ships a t h is  ow n respon
s ib il ity ,  and p rocu red  some th in g s  a t his ow n cost 
and c red it, . . .  I f ,  then , a d m ira ls  can be e n tit le d  
a t a l l  fo r a n y th in g  b u t mere persona l presence and 
exe rtion , i t  m u s t be fo r such services as these, 
w h ich  are in f in ite ly  m ore conducive to  the  success 
than  the  a d m ira l’s ow n presence cou ld  in  th is  
instance haye been. T he  case o f The A a u ila  (1 
0 . R ob 37), w h ich  has been so m uch re lie d  upon, 
seems to  a d m it th a t some services m ig h t  have 
e n tit le d  even a m ag is tra te , th o u g h  i t  is  n o t said 
w ha t th e y  shou ld  have been. I t  w o u ld  be say ing  
n o th in g  to  req u ire  personal service : since, then, 
such persons w ou ld  n o t be d is tin g u ish e d  from  any 
o ther. T he  exception supposed in  th a t case is, in  
m y  ju d g m e n t, ve ry  app licab le  to  th e  presen t, as 
a u th o r ity  fo r w ha t I  am disposed, as the  efEect of 
genera l p r in c ip le  alone, to  h o ld ; and on these 
observa tions I  sha ll p ronounce th a t  A d m ira l B a ke r 
is e n tit le d  to  share as h a v in g  co n trib u te d  e ffective  
assis tance; and deem ing  i t  expedien t, in  a case o f 
n o ve lty , to  act as fa r as I  am able on ru les  and 
p rin c ip le s  established in  analogous cases, and 
th in k in g  th a t the  p ro p o rtio n  a llow ed in  o th e r c iv i l  
cases w i l l  n o t be u n f it  to  be app lied to  th is , I  sha ll 
adopt the  ru le  o f the  p rize  p roc lam a tion .”  On 
appeal to  the P r iv y  C ounc il (2 K n a p p , 390) the 
am oun t aw arded to  the a d m ira l was increased, on 
account o f the  “ re s p o n s ib ility , w h ich  i t  is q u ite  
c lear th a t in  the  f ir s t  instance A d m ira l B ake r 
to o k  upon h im se lf.”  T h a t is a d is t in c t a u th o r ity  
th a t a nava l o fficer no t a c tu a lly  present, b u t p u t t in g  
in  m o tio n  and d ire c tin g  a salvage service is e n tit le d  
to  share. To e n tit le  to  salvage re w a rd , personal 
w o rk  and la b o u r is no t necessary; i t  is enough 
th a t the  c la im a n t does some act w h ich  fu rth e rs  
th e  sa lv in g  o f the  p ro p e rty  :

The Purissima Concepcion 3 W . Rob. 181;
The A iju ila , 1 C. Rob. 37.

Capt. Pe ile  was sen ior naval o fficer. H e  was app lied 
to  fo r assistance, and im m e d ia te ly  o rdered  the 
F in is te rre  to  go o u t and take  o f f  some men fro m  
th e  S im o o m ; he alone cou ld  have done th is . [S ir  
R . P i i il l im o r e .— Tn The A q u ila  (u b i sup.), L o rd  
S tow e ll says, sp e a k in g o f a m ag is tra te  who c la im ed 
as a sa lvor, h a v in g  p ro tected  d e re lic t p ro p e rty  
from  p lu n d e r : “  T h is , however, is  ce rta in , th a t i f  
a m ag is tra te , a c tin g  in  h is  p u b lic  d u ty  on such an 
occasion, shou ld  go beyond the  l im its  o f h is  o ffic ia l 
d u ty  in  g iv in g  e x tra o rd in a ry  assistance, he w ou ld  
have an unden iab le  r ig h t  to  be considered as a 
s a lv o r; i t  w i l l  the re fo re  bo necessary to  in q u ire  
w h a t has been the e x te n t o f th is  gen tlem an ’s ser
vices ; i f  th e y  am oun t to  th e  o rd in a ry  d ischarge o f
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h 'a d u ty , I  sha ll be disposed to  leave h im  to  the  
genera l rew ard  o f a ll good m ag is tra tes , th e  fa ir  
es tim a tion  o f his co u n trym e n  and the  consciousness 
j  a *8 own r ig h t  conduct.” ]  B u t the re  is a consi
derable d is t in c tio n  between the p o s itio n  o f a naval 
officer and a m a g is tra te ; th e  la tte r  is bound to 

p ro p e rty  th a t  is in  danger and to  p reven t 
ro b b e ry ; the re  is  no d u ty  on a nava l o ffice r to  
send o u t a sh ip  to  p e rfo rm  a salvage service, 
^ a p t. P e ile  h a v in g  th e  pow er o f send ing o u t h is 
own crew  and stores, and o f  o rd e rin g  o u t the 

tn isterre, took  upon h im s e lf th e  re s p o n s ib ility  
and d irec tio n  of th e  w hole  service. H e  took 
uPon h im se lf the  r is k  o f th e  loss o f the  crew  
vv m *16 transpo rts , by  w h ich  the G overnm ent 

ould have been seriously  inconvenienced d u rin g  
6 y^ar then  g o in g  on in  Ashantee, even i f  they 
ou ld  no t have had to  pay fo r he r loss, as she was 

ent o u t u nder C apt. P e ile ’s orders. W he re , in  
, ? CaSe ° 7 a d e re lic t sh ip , th e  m aste r o f the sa lv in g  

‘ JP Pnts on board  th e  d e re lic t some o f his hands, 
Qd so becomes sho rt handed, he a lways receives 
considerable sum  fo r  h is re s p o n s ib ility  ; here no 

p 1 * aSe cou ld  have been effected, b u t fo r Oapt. 
61 e> and he was alone responsib le, and should be 
* ar,ded acc° rd in g ly .  T he  d e fin it io n  o f a “  trans- 

wa*" m  reg u la t ' ons shows th a t the  F in is te rre  
w 8 ,n ° t  in tended  to  any p a rt ic u la r  service, b u t 
hen m  tae  Senera l service of th e  G overnm ent, and 
o f th  undeI  orders o f th e  sen ior n ava l officer 
cbr, 10 stTa tio n  and cou ld  be ordered w here  he 
I  m ' t> 'le 8 c °u t {ante , vo l. 1, p. 2 58 ; 26 
512 N \ S - 371 i L - R eP- 3 A d m . &  Ecc.
cha ir td e  sai v *ng  siJ'P was w h o lly  dem ised to  
salv eref s’ an<I  G iey were held e n tit le d  to  recover 
is i exc lus ion  o f  the o w n e rs ; here there
cont •T)so u *'e dem ise, b u t s t i l l  th e  owners d id  n o t 
h a w / l  u ^e .to  the  service in  a n y w a y ;  th e y  m ay 
I? p  usta ined a r is k , b u t n o th in g  fu r th e r . [S ir  
could [ LUM:oaE-— I f  th e  F in ia te rre  had been lost, 
m en t P"|em?Wners ^ ave recovered fro m  the  G overn - 
cnnfo„7i 7u may  be d o u b tfu l, and hence I  cannot 
no cla im  f  t  Fan no r 'sk  i b i t  I  say the re  is
S h irm in  a1" i ,  sb ip . because u n d e r th e  M erchan t 
« W b e r A A Ct 1 8 5 i <17 &  13 V ie t.  c. 104), sect. 484, 
belom rin a. ' ' i®e 8ervices are rendered by any sh ip  
crew  ^  hero k 0r M aj esty. ° r  by th e  com m ander o r  
anv l'nao °  ’ 110 G aim  sha ll be made o r a llow ed fo r  
Sh in  n ®; d !P laR0 o r r is k , th e re b y  caused to such 
and tVm p - • ^  stores> tack le , o r fu rn itu re  the reo f,”  
a ‘ ‘V } ?, \ ‘ n, 'sterre was fo r  the  tim e  be ing  at least

c h a r t e L - J ° DS!ng- t0  he r U n d e r th fio f ldle G overnm ent pa id  fo r  the  coa ling
the n a v r i i l ^ ^ T f l and savinK th e  s tip u la tio n s  as to  
in  th e  » n.c° I  I “ 6 m aste r and crew,she was e n tire ly  
x iM O K E ^ 06 ° f  th e  G overnm ent. [S ir  R . P h il - 
and fo r nil i ° ' vners were responsib le  fo r repa irs  
w ords to t, °vS dy  sea ° r  tem pest. D o  n o t those 
m en t s b l r A ^ r ^  ° u,fc .t,3e categ o ry  o f a G overn - 
is d if f irn w ’ riSk  I ftb ’n g  upon the  owners ? I t  
o f th e  si,; , °  con tend  th a t th e  p riv a te  cha racte r 
i f  she i I s destroyed b y  th is  c h a rte r-p a rty , and 
recover fo r  !n  a I )rlva te  sh ip , he r owners m ay 
there  bad k  sorvioes outs ide th e ir  con tra c t, as i f  
the  fa c t o f v,en P°- 0,1 a r te r ‘ p a rty .] A t  any ra te , 
am ount to  aar oetng so cha rte red  reduces the  
were n o t + W| llC1 owners are e n tit le d , as they  
(L . R en n  i  e?Pense and  r is k . I n  The C o llie r  
Gte s a lv ^ n . id“ A& _E - -  87b  w here th ? owners o f 
sh ip  i t  woe ■ ¡P wore th e  cha rte re rs  o f the  salved 
80 in terestodI1̂ lm ai 'ed ^ha t the  fa c t th a t  th e y  were 

in  the  p ro p e rty  salved w ou ld  a ffec t

the  quan tum  : so here, I  contend, th a t th e  F in is 
terre, p a rta k in g  o f the  cha rac te r o f a G overnm ent 
vessel, he row ne rs  are o n ly  e n tit le d  to  a d im in ish ed  
rew ard . M oreover, as the  whole co n tro l o f the  
Bhip had passed o u t o f the  hands o f the m aste r 
in to  those o f  th e  tra n s p o rt o ffice r on board, and 
the  owners were p u t to  no expense, and as the  
service was rendered  u n d e r orders, i t  m ig h t fa ir ly  
be supposed th a t th e  G ove rn m sn t w ou ld  have 
p a id  any loss susta ined , and, the re fo re , the  ow ners ’ 
r is k  is v e ry  sm all, and the re w a rd  th e y  w o u ld  have 
received u n d e r o rd in a ry  c ircum stances o u g h t to  
be d im in ish ed  by th e  special c ircum stances o f the 
case. There  is a d u ty  upon tra n s p o rts  to  tow  
o th e r vessels im posed by  the R egu la tions  (par. 35), 
and by the  In s tru c tio n s  (a r t 1), to  obey the orders 
o f the  sen ior nava l o ffice r and o f  the  tra n s p o r t 
o fficer. A  tra n s p o rt o fficer was on board  the  
F in is te r re  and in  charge o f her, and he was sent 
ou t b y  Capt. Peile . The  services o f th e  crew  o f 
th e  Simoom, are set o u t in  th e  p e tit io n .

F .  C. C larkson, fo r  L ie u t.  A d la m , su b m itte d  
th a t, as tra n s p o rt o ffice r in  com m and o f th e  F in is 
terre, ho had the  w ho le  c o n tro l o f th e  salvage 
service, and was in  effect the p r in c ip a l s a lv o r ; the  
m en fro m  th e  Sim oom  were under h is orders, and 
th e y  ac tu a lly  made fa s t to  the N ile .  A lth o u g h  the 
owners cannot be a lto g e th e r excluded, the re  is 
re a lly  ve ry  l i t t le  d is t in c tio n  betw een th e  presen t 
case and The Scout (u b i sup.). I n  e ffect, th e  m aster 
and crew  were in  th e  service o f th e  G overnm ent, 
as th is  was a t im e  ch a rte r-p a rty , and th e ir  whole 
tim e  was to  be devoted to  the  G o v e rn m e n t; i t  
m a tte re d  n o t to  th e  owners how th e y  were e m 
ployed. T he  o n ly  d is t in c tio n  between the  present 
case and The Scout is, th a t in  th a t case the  
cha rte re rs  pa id  the wages, in  the  p resen t the 
owners paid th e m ; the  r is k  o f loss o f sh ip  fe ll 
upon  th e  owners in  bo th  cases.

Q u lly ,  in  rep ly .— A s i t  is a d m itte d  th a t the re  
was no dem ise o f th e  F in is te rre  to  th e  G overn 
m ent, the  o rd in a ry  ru le  as to  the  rew ard  to  be 
paid to  a steam ship  shou ld  p reva il. [S ir  R . P h il - 
l im o r e .— Y o u r  ow nersh ip  was ve ry  m uch c u rta ile d . 
Can you say th a t you  can su p p ort y o u r fu l l  c la im  
when th e  o rde r fo r  the  service emanated fro m  
Capt. P e ile  ?] T h is  be ing  a service ou ts ide  th e  
c h a rte r-p a rty , the  m aste r was no t bound to  obey 
th e  o rder, and m ig h t have re fu s e d ; in  consenting  
to  go he was r is k in g  the p ro p e r ty  of h is owners. 
C apt. P e ile  was o n ly  e n tit le d  to  g ive  such orders 
as were w ith in  the  o rd in a ry  course of the  tra n sp o rt 
service. B y  the  In s tru c tio n s  (a rt. 4), a sh ip ’s crew  
and boats are to  be ava ilab le  fo r th e  p u b lic  service, 
e ith e r in  loa d in g  o r d isch a rg in g  cargo, &c., “  o r 
fo r  any o th e r purpose connected w ith  a vessel’s 
e m p lo ym e n t as a tra n s p o rt,”  c le a rly  show ing  th a t 
h e r du ties  are confined to  the du ties  o f a tra n s 
p o rt.  T he  m ere g iv in g  of an o rde r to  render service 
is n o t enough to  e n t it le  to  salvage. I n  The Thetis  
{u b i sup.), th e  a d m ira l d id  m ore than  g ive  orders, 
he assisted in  m ak ing  plans fo r and effected the 
service. I n  The F u r is s im a  Concepcion (u b i sup.), 
the  express g ro u n d  on w h ich  th e  s h ip p in g  agent 
was a llow ed to  recover was, th a t  he pe rsona lly  
supe rin tended  the  service. A s  to  L ie u t.  A d la m , 
i t  does n o t anyw here appear th a t he to o k  com m and 
o f  th e  F in is te rre , and i t  shou ld , there fo re , be p re 
sum ed th a t the m aste r rem ained in  com m and o f 
h is ow n sh ip .

C ur. adv. v u lt.
M a y  11.— S ir  R . P h il l im o b e .— I n  th is  case
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a salvage service o f considerable m e r it  was re n 
dered on th e  27 th  Feh. 1874 to  a la rge  screw  steam 
sh ip  called th e  N ile ,  ly in g  on the  no rth -e as t side 
o f th e  Is la n d  o f S t. V in c e n t, in  a state o f the  
g rea test danger. A t  th e  t im e  w hen th e  service 
was rendered, th e  F in is te rre , a screw steam ship  o f 
551 tons, w ith  a m aster and tw e n ty -o n e  m en, was 
ly in g  a t anchor a t P o rto  G rande, in  the  Is la n d  of St. 
V in c e n t, and in  the  same p o r t  la y  H .M .S . Sim oom , 
under th e  com m and oE C apt. P e ile , th e  sen io r 
o ffice r o f he r M a je s ty ’s n a vy  in  th a t  place. A  
boa t’s c rew  fro m  th e  N ile  w en t to  th e  v ice-consul, 
a sk in g  fo r  assistance. H e  re fe rre d  them  to  Capt. 
Peile , who com m unica ted  w ith  the  F in is te rre .  The  
re s u lt was th a t  a lie u te n an t, tw o  p e t ty  officers, 
fo u r  sa ilors, and tw e n ty -o n e  K ro o m e n  w e n t to  
th e  F in is te rre , and th is  vessel, w ith  these officers, 
in  a d d itio n  to  he r ow n crew , proceeded to  the  N ile  
and b ro u g h t h e r in  safety in to  po rt. F o r  th is  ser
v ice  1000Z. has been tendered and accepted. The 
c o u rt is now  asked to  apportion  th is  sum  am ong 
the  salvors.

T here  is no d o u b t th e  p r in c ip a l sa lvo r was 
th e  F in is te r re ; th e  steam pow er w h ich  she sup
p lie d  was th e  agent in  d e liv e rin g  th e  N ile  fro m  
he r pe rilous  s itu a tio n . B u t a question  has arisen, 
w ho are e n tit le d  to  rece ive he r share o f rem u n e 
ra tio n , and w hether, in  consequence o f ce rta in  c ir 
cumstances, th a t  share is, n o tw ith s ta n d in g  he r 
steam  power, to  be o f a m ore l im ite d  characte r 
than , on genera l p rinc ip les , i t  w ou ld  o the rw ise  be.

T he  p e cu lia r c ircum stances are these. T he  F in is 
terre, a t the  t im e  o f  th e  A shan tee  W a r, had been 
cha rte red  by th e  G ove rnm en t as a tra n sp o rt. B y  
th e  te rm s o f the c h a rte r-p a rty  she supp lied  he r 
ow n c rew  and m aster, and i f  she was b u rn t,  
sunk, o r taken  by an enemy, h e r va lue  was 
to  be replaced b y  he r M a jes ty  to  h e r o w n e rs ; i f  
she was lo s t f r o m  the  dangers o f th e  sea o r te m 
pest, or fro m  be ing  d riv e n  on shore b y  accident, 
such loss was to  he considered as a sea r is k , and 
n o t to  be ind e m n ifie d  b y  he r M a jes ty . T he  c h a rte r  
inco rpo ra ted  ce rta in  re g u la tio n s  fo r  he r M a je s ty ’s 
tra n s p o rt service, and in s tru c tio n s  fo r  m asters o f 
tran sp o rts . A cco rd in g  to  the la tte r, “  th e  vessel 
w i l l  be em ployed in  the  conveyance o f troops, 
horses o r o th e r an im als, o r stores, o r as a ho sp ita l 
sh ip , o r  in  any o th e r way th a t m ay be ordered.”  I  
m u s t here  observe th a t I  am  o f op in io n  th e  w ords  
“  in  any o th e r w a y ”  m us t be construed  as a p p ly in g  
to  th in g s  ejusdem generis— th in g s  connected w ith  
tra n s p o rt service. I t  is also p rov ided  in  the  in 
s truc tio n s  th a t the  m aste r m ay receive orders 
fro m  th e  sen io r nava l o fficer.

H a v in g  reference to  those documents, I  am o f 
op in io n  th a t th e  F in is te rre  was never dem ised— in 
deed i t  was n o t so contended— to  he r M a je s ty ; th a t 
th e re  was no te m p o ra ry  t ra n s fe ro f  ow nersh ip  to  her 
M a jes ty , and th a t he r ow ners are e n tit le d  (a p o in t 
fa in t ly ,  i f  a t a ll contested) to  he r share o f the  sa l
vage rem un e ra tio n .

I  th in k ,  how ever, th a t she was so fa r u nder 
th e  c o n tro l o f th e  sen ior nava l o fficer, Capt. 
Peile , th a t on the  one hand she cou ld  n o t 
have acted as sa lvo r w ith o u t h is  perm iss ion  ; 
th o ug h , on the  o th e r hand, she cou ld  n o t have 
been ordered by h im  to  p e rfo rm  th is  service, w h ich  
was n o t in  m y ju d g m e n t w ith in  the te rm s o f her 
cha rte r. A n d  I  th in k  th a t in  a w a rd in g  her rem u 
ne ra tion , I  o u g h t to  bear in  m ind  th a t  she was set 
in  m otion , so to  speak, by  Capt. Peile.

The  same observa tion  leads me to  th e  conclu

[ A d m .

sion  th a t  these officers are u n d ou b te d ly  to  be con
s ide red , h a v in g  rega rd  to  th e  p r in c ip le  and decided 
cases on th e  sub jec t, as th e  m e r ito r io u s  salvors.

I  am  also o f o p in io n  th a t  L ie u t.  A d la m , w ho 
m u s t be m entioned  as h a v in g  had, in  a g re a t mea
sure a t least, charge  o f the  exp e d ition , has a d is 
t in c t  'persona s ta n d i as a sa lvor.

I  aw ard 4001. to  the  ow ners o f th e  F in i 
sterre ; 2001. to  L ie u t.  A d la m ; and 4001. to  C apt. 
P e ile  and th e  crew  o f th e  S im oom  and th e  K ro o 
m en on board the  F in is te rre .

P ro c to rs  fo r  th e  owners, m aster, and crew  o f the 
F in is te rre , P r itc h a rd  and Sons.

P ro c to r fo r  C apt. P e ile  and  the  o fficers and 
crew  o f the  Simoom, Burchett.

S o lic ito r fo r  the  defendants, T. Cooper.

M a y  25 an d  26, 1875.
T h e  A d r ia t ic .

C o llis io n — F a ilu re  to render assistance— Qnus o f  
p ro o f— M erchant S h ip p in g  Act 1873, seel. 16. 

The M erchant S h ip p in g  Act 1873 (36 Sp 37 Viet, 
c. 85), s. 16, hav ing  imposed upon the m aster 
o f every sh ip , in  case o f  co llis ion  w ith  ano the r  
sh ip , a  du ty , “  i f  and  so f a r  as he can do so w ith 
out danger to his own vessel, crew, and  passen
gers { i f  a n y ), to stay by the other vessel u n t i l  he has 
ascertained th a t she has no need o f  fu r th e r  assist
ance, and  to render to the other vessel, her master, 
crew, and  passengers ( i f  any), such assistance as 
m ay be p racticab le  an d  as m a y  be necessary to 
save them f ro m  an y  danger caused by such c o ll i
sion th is  d u ty  is  no t d ischarged by a  steam 
sh ip , where, i t  being p racticab le  and safe to low er 
a boat to render assistance, a lthough  poss ib ly  
dangerous to s tay  by the in ju re d  ship, she con
tinues her voyage w ith o u t low e rin g  her boat, and  
m erely h a ils  and  s igna ls f o r  other vessels to go to 
the assistance o f  the other ship.

A  sh ip  fa i l in g  to render assistance to another w ith  
w h ich  she has been in  co llis ion, and show ing no 
reasonable cause fo r  such fa i lu re ,  w i l l  be held to 
blame f o r  the co llis ion , unless p roo f be given to 
the co n tra ry  on her behalf.

T h is  was a cause of dam age in s titu te d  on b e h a lf  
of th e  owners o f th e  th ree-m asted  schooner 
Columbus, ag a in st th e  steam ship A d r ia t ic ,  and her  
owners in te rven in g .

O n beha lf oE the  Colum bus  i t  was a lleged as 
fo llo w s :—

T he  Columbus  was bound  upon  a voyage fro m  
Fow ey to  R unco rn , and had on board a crew  o f s ix  
hands, a ll to ld , and  the m aste r’s w ife  and ch ild .

O n the 8 th  M a rch  1875, a t about 9 p.m ., the 
Columbus  was boarded b y  a licensed p ilo t, abou t 
tw o  m iles west o f th e  N o r th -w e s t L ig h ts h ip  o ff 
th e  en trance  to  the  M ersey ; she was w o rk in g  up 
channel, and h e r l ig h ts  were b u rn in g  b r ig h t ly  and 
a good loo k -o u t was k e p t on board  o f he r t i l la f t fe r  
th e  co llis ion . T he  w in d  was b lo w in g  a fresh  breeze 
fro m  th e  S .S .W ., and a t about 11 45, p .m ., the 
Columbus  was on th e  p o rt ta ck  heading  west, and 
about m id -channe l, and a m ile  8 .E .E . o f the  C rosby 
L ig h ts h ip ,  w hen the  p ilo t, as th e  flood  tid e  had 
made, gave o rders  to  take  in  sa il and to  g e t the 
a n ch o r ready fo r le t t in g  go. T he  crew  o f the 
Columbus  obeyed the p ilo t ’s o rders, and her he lm  
was p u t down. T he  Columbus, how ever, d id  n o t 
come up  in to  the  w in d  m ore than  a p o in t or a p o in t
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and a ha lf, h a v in g  b u t l i t t le  o r  no w ay on her, and 
he r erew were in  th e  act o f h a u lin g  down he r jib s , 
When the  A d r ia tic ,  whose m ast head l ig h t  had been 
p rev ious ly  seen th re e  m iles off,was observed com ing  
up a t g re a t speed, w ith  a l l  th re e  lig h ts  v is ib le , 
uPout a q u a rte r o f  a m ile  on th e  sta rboard  beam o f 
th e  Columbus. T he  crew  o f th e  Colum bus  lo u d ly  
na iled  th e  A d r ia t ic  to  stop and reverse, b u t the  
A d r ia t ic  s t i l l  ke p t on a t g re a t speed. Im m e d ia te ly  
before the  A d r ia t ic  s tru c k  th e  Columbus, th e  
A d r ia tic  w en t o ff u nder a s ta rboa rd  he lm , b u t 
npm ed ia te ly  a fte r s tru c k  the  Colum bus  w ith  g rea t 
Violence on the  s ta rboa rd  q u a rte r, ju s t  a ft  the  
® ize n  r ig g in g , c u t t in g  r ig h t  in to  the Colum bus  
and ta k in g  he r q u a rte r clean o ff, c a rry in g  away 
he wheel, deck house, and bend ing  th e  rud d e r. 
,ne b low  caused th e  Columbus to  fa ll a longside 
he A d r ia t ic ,  s ta rboard  s ide to  s tarboard side. The  

c rew o f the Colum bus  lo u d ly  ha iled  fo r  assistance, 
saying th a t  th e ir  ste rn  was gone ; b u t the  A d ria tic  
s earned ahead and le f t  the Columbus, d id  n o t s tay  

y  her, and rendered  h e r no assistance, and d id  
o t ascerta in i f  assistance was re q u ire d ; no boat 
as low ered  fro m  the  A d r ia tic ,  and except b u rn in g  
blue l ig h t ,  she offered no  help, b u t proceeded on 

owards L ive rp o o l. T he  Columbus im m e d ia te ly  
t0  H'n k> an<l  h e r boa t was p u t ou t, in to  

t h ^ 0ti’ ’’h® Colum bus  sank so ra p id ly
“ " “ e boa t was capsized, and he r c rew  were 

w J j1P®hed to  hang on to  th e  to p g a lla n t ya rd , 
ich  rem ained  above w a te r. T he  m aste r’s w ife  

d r 8 res'jued ,hy he r husband, b u t h is c h ild  was 
hn W? e<h The s u rv iv o rs  were p icked  up  a fte r an 

¡ T . y  th e  steamer E n te rp rise . The  p la in t if fs ’ 
P e titio n  fu r th e r  alleged :

18 A ji°°d  look-out was not kept on board the A d ria tic . 
tn fc4-o,.Tfl0se1011 board the A d ria tic  improperly neglected

19 TKard ™ duo time-
great a speed °n board the A d ria tic  were going at too

to îdaM?10̂  on hoard the A dria tic  improperly neglected 
2i '|'[n her speed, or to stop and reverse in time, 

out roo on°S0u?n hoard the A dria tic  improperly, and with- 
to r e n S o A A cail8e> failed co stay by the Columbus, or 
had ueoS as.81stanoe, or to ascertain if the Columbus need of assistance.

follows^— Th ^ 'e <L f ’endants it was alleged as
qoqo *. hhe A d r ia t ic  was a steamship of about 
c o llL  gTOSS reS 'ster> and a t the tim e of the 
nonl i 'as, on a v°yage from N ew  Y o rk  to L ive r- 
n m ’ id)out 40° passengers. A t  about 11.50, 
c W ’„ ° V he 8th  M aroh 1875- 'he  A d r ia t ic ,  in 
L iu h i h°- C0mPV’S0I7  pilot, passed the Crosby 
alorurSfV,g’ 8team' ng dead slow, and so continued 
and i h i ?  I!arrow chaunel between the lightship  
kem- 6 Lighthouse. A  good look-out was
dnh? on, the A d r ia t ic ,  and her lights were
■waJ  „  hibited and burning b righ tly . The n ight 
p roved"/ I11" '?  bnt clear- and a vessel, winch 
was mnr|0 tbti Lofwmbus, having no ligh t visible, 
bow nf a.b°ut a point and a half on the port
cross tim A d r ia t ic, apparently heading so as to 
board T?°UnS? tbe A d r ia t ic  Lorn port to star- 
put hnWi 16 r e , of the A d r ia t ic  was im m ediately  
but the s?^ ta rb o a rd , and her engines stopped, 
contact how ’’he A d r ia t ic  came into
bm  T h I hi he starboard quarter of the Colum - 
A d r ia t t c L  h ° W ,aPPeared to those on board th 
t o ‘ tob e  a s,hght one, and they had no re, 
serious the Columbus had s u s t a in e d ^
a lo n g s ll ,?  ^  - The Colum bus then dropped
th e  vesse]Hle-nfi? r,a if C’ and d r ifte d  astern . W h ils t  

v  w ero  a longside, those on b o a rd 'ih d J  
VOL. I I I . ,  n .S. v

V i

A d r ia t ic  ha iled  th e  Colum bus  and  asked i f  she 
needed assistance, and no re p ly  was made. W h e n  
the Columbus d r if te d  astern , th e  A d r ia t ic  was 
n e a rly  a th w a rt th e  channel, and those in  charge o f 
th e  A d r ia t ic  cou ld  n o t a tte m p t to  s tay  by the  
Colum bus  w ith o u t expos ing  th e  A d r ia t ic  and the  
crew  and passengers on board he r to  danger. B u t  
w h ils t  th e  p ilo t  was m anoeuvring  to  ge t th e  
A d r ia t ic  in to  pos ition  in  the  channel, ro cke ts  and 
blue lig h ts  were bu rn e d  on board  th e  A d r ia t ic ,  and 
th ree  steam vessels, the  V o lta ic , the  E n te rp r ise , 
and th e K ittn v a k e , came w ith in  h a il o f th e  A d r ia tic ,  
and were d irec ted  by th e  m as te r o f th e  A d r ia t ic  to  
proceed to  th e  Columbus and ren d e r any assistance 
th a t  she m ig h t be in  need of. The  defendants ’ 
answer alleged th a t th e  Colum bus  neg lected to  
have he r re g u la tio n  l ig h ts  d u ly  exh ib ite d , and was 
in  fa u lt  fo r  such n e g le c t; th a t th e y  neglected to  
keep th e ir  vessel u n d e r com m and, su ffe red  h e r to  
d r i f t ,  and neglected to  le t go th e  anchor in  p ro p e r 
tim e  ; th e  defendants also pleaded in e v ita b le  acc i
d en t and  com pu lsory p ilo tage.

The cause came on fo r  he a rin g  on th e  2 5 th  and 
26 th  M ay, 1875, before S ir  R . P h ill im o re , assisted 
by  T r in i t y  M asters. W itnesses were called by  b o th  
p la in tif fs  and defendants. T he  m a in  questions o f 
fa c t in  the  cause were, w he ther the  lig h ts  o f the  
Colum bus  w ere b u rn in g  and v is ib le , and w h e th e r 
the  A d r ia t ic  su ffic ie n tly  com p lied  w ith  the  p ro v i
sions o f the  M erch a n t S h ip p in g  A c t  1873 (36 &  37 
Y ic t .  c. 85), sect. 16, in  re n d e rin g  assistance o r 
caus ing  assistance to  be rendered to  the  Colum bus, 
o r w hether the re  was any reasonable cause fo r  the 
A d r ia t ic  n o t g iv in g  such assistance. I t  appeared 
th a t im m e d ia tly  a fte r  th e  co llis io n  the  A d r ia tic  
w en t ahead, and on g e tt in g  s tra ig h t in  th e  
channel k e p t on he r course to  L iv e rp o o l, and d id  
n o t low er a boat. N o  evidence was g ive n  to  show 
th a t she com m unica ted  w ith  o th e r steamers, as 
alleged by her, beyond th e  b u rn in g  o f th e  b lue  
lig h ts  and h a ilin g , &c. T he  f in d in g  o f th e  co u rt 
upon  these and th e  o th e r facts o f the  case w i l l  be 
found  in  the  ju d g m e n t.

M ilw a rd ,  Q.C. (J. T . G oldney  w ith  h im ), fo r  the 
p la in tif fs , contended th a t u n d e r the  M e rch a n t 
S h ip p in g  A c t  1873, sect 16, i t  was the d u ty  o f the 
A d r ia t ic  to  stand b y  and ren d e r assistance. H e r  
crew  knew  th a t  th e  Colum bus  was in ju re d  ; th e y  
d id  no t kn o w  th e  e x te n t; th e y  ha iled  and g o t no 
answ er ; and y e t they low ered no boat, b u t w en t 
away. The  m ere h a ilin g  ano the r vessel, under no 
o b lig a tio n  w ha teve r to  rende r assistance, is  no t 
enough, even i f  there  were such h a ilin g . T h is  
neg lect to  g iv e  assistance th ro w s  upon the  defen
dants, w ith in  the  w ords ot th e  section, the  onus o f 
p ro v in g  th a t th e y  are n o t to  blame. T he  m aste r 
o f th e  A d r ia t ic  fa iled  to  ren d e r assistance, and, 
unless “  reasonable cause fo r such fa ilu re  is shown, 
the  co llis io n  m us t, in  the  absence of p ro o f to  the 
co n tra ry , be deemed to  have been caused b y  h is  
w ro n g fu l act, neg lect, o r  de fau lt.”  N o  such 
reasosable cause exists, as he m ig h t have low ered  
a boat w h ils t s tra ig h te n in g  up th e  channel, and 
then  have w a ited  fo r h is  boat. H e  was in  no such 
danger as w ou ld  p reven t th is . T he  defendants, 
then, are to  blame, in  the  absence o f p roo f to  the  

tra ry , and o f th is  p ro o f they  have g iven  n u th ing . 
l ig h ts  o f th e  Columbus w ere b u rn in g , and 

the re  was n o th in g  to  p re ve n t th e  A d r ia t ic  fro m  
m a k in g  he r o u t in  tim e  to  avo id  a co llis ion .

(G  B ruce  w ith  h im ), fo r  the  defen
d a n t*  contended th a t  the  lig h ts  of the  Columbus 

' c
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were no t a lig h t,  o r  th e y  w o u ld  have been seen 
fro m  th e  A d r ia t ic .  T he  M erch a n t S h ip p in g  A c t 
1873 does n o t im pose any p o s itiv e  o b lig a tio n  upon 
a sh ip  dam ag ing  ano the r to  rende r assistance 
he rse lf. I t  is  su ffic ien t i f  she p rocures assistance 
to  be rendered. T h is  th e  A d r ia t ic  d id  b y  s igna l
in g  fo r  o th e r sh ips to  g ive  assistance. She could 
n o t rende r assistance he rse lf w ith o u t danger to  
he rse lf and passengers in  such na rro w  w aters, and 
th is  was in  its e lf  a “ reasonable cause fo r such 
fa ilu re ,”  w ith in  the m ean ing  o f the  A c t. The 
defendants have g ive n  su ffic ie n t p roo f th a t th e  
co llis ion  was n o t caused by  th e ir  neg ligence  in  
show ing  th a t a ll p recau tions were used and a good 
lo o k -o u t ke p t, and y e t th e  Colum bus  cou ld  n o t be 
d iscovered in  su ffic ien t t im e  to  avo id  a co llis ion .

M ilw a rd ,  Q.C., in  rep ly .
S ir  R . P h il l im o k e .— T his is  a case of an u n fo r

tu n a te  co llis ion  w h ich  happened between 12 and  1 
o’c lock a t n ig h t,  on the  8 th  M a rch  la s t, in  the 
C rosby C hannel, about a m ile  S .E . o f th e  C rosby 
L ig h ts h ip . One o f the  vessels, the  Columbus, was 
a th ree -m asted  schooner o f 167 tons re g is te r , 
com ing  fro m  Fow ey to  R u n co rn , w ith  a crew  of s ix  
hands, a ll to ld , and the  cap ta in ’s w ife , and, u n fo r
tu n a te ly , h is  ch ild , w ho perished in  consequenceof 
th e  co llis io n . T he  o th e r vessel was a sh ip  o f 
g re a t size, 3883 tons gross re g is te r, and she was 
p rosecu ting  a voyage fro m  N e w  Y o r k  to  L iv e r 
poo l, h a v in g  w ith  the  passengers and crew  
a lto g e th e r about 400 persons aboard. T he  A d r ia t ic  
s tru c k  th e  sta rboard  q u a rte r o f the Colum bus, u n 
de r th e  c ircum stances w h ich  I  am about to  m en
tio n , and cu t o ff  he r s te rn ; th e  Columbus sank, th e  
boa t w h ich  she p u t o u t was capsized and also 
sank ; th e  to p g a lla n t y a rd  rem ained  above w ater, 
w h ich  th e  crew  managed to  reach, and the  cap ta in  
saved h is w ife  in  an a lm os t m iracu lous  way, as 
she was flo a tin g  about a lm ost insensib le , b u t the 
c h ild  w h ich  she had in  h e r arm s was los t.

N o w , b o th  the  vessels were co m ing  u p  the  
Reach, w h ich  lies about a m ile  S. to  8 .S .E . o f the  
C rosby L ig h ts h ip . T he  w in d  a t th e  t im e  was 
S .S .W . T he  schooner was ahead o f th e  screw 
steam er tw o  o r  th ree  m iles, and w hen she had 
come to  a d is ta n c e a litt le  below th e  C rosby L ig h t ,  
she, u n d e r the  advice o f he r p ilo t, w e n t across th e  
r iv e r  in  o rd e r to  anchor. The p ilo t ordered the 
he lm  to  be p u t down, and he r canvas to  be taken 
in . T he  canvas u n d e r w h ich  she was is th u s  de
scribed b y  th e  captain. H e  says, w hen he had go t 
about m idchanne l, the  m a insa il and m izen  were 
set fu ll,  and a ll square sails were o u t ;  he had the 
j ib  set, and th e  staysa ils  w ere down.

T h is  m is fo rtu n e  h a v in g  happened in  th e  w ay 
w h ich  I  have described, the c o u rt is com pelled 
to  consider th e  bearing  o f the A c t o f P a r lia 
m ent, to  w h ich  so m uch  reference has been 
made, because there  is no d o u b t as to  th is  
fa c t, th a t a fte r the  co llis io n  the  cap ta in  o f the 
A d r ia t ic  th o u g h t i t  h is  d u ty  to  proceed on  h is 
voyage. I t  is  q u ite  tru e  th a t he s ta rboarded  to  get 
o u t o f the  way of the  schooner,and a fte rw ards ported 
and stopped a tim e. W h a t the  exact t im e  was is a 
m a tte r  o f g rea t d ispu te  in  th is  case. B u t  he ported  ; 
and h a v in g  g o t h im s e lf s tra igh tened  dow n the  
r iv e r ,  w en t on to  L iv e rp o o l w ith o u t s topp ing , o r 
in  any w ay re n d e rin g  assistance, by means o f h is 
vessel o r  h is  boats, to  the  vessel w ith  w h ich  he had 
come in  contact. W h a t he d id  was— and he says i t  
was best under th e  c ircum stances— th a t when he 
fe ll in  w ith  tw o  o r th re e  steamers he to ld  them

th a t he had come in to  co llis io n  w ith  ano the r ves
sel, and des ired  th e m  to  go to assist her, b u t he 
h im se lf rendered  no assistance at a ll.

T he  36 &  37 Y ic t .  c. 85, s. 16, enacts th a t :  
“  I n  e ve ry  case o f co llis io n  between tw o  vessels, 
i t  sha ll be the  d u ty  o f th e  m aste r o r  person 
in  charge  of each vessel, i f  and so fa r  as 
he can do so w ith o u t dange r to  h is  ow n  vessel, 
crew , and  passengers ( i f  any ), to  s tay  b y  the  
o th e r vessel u n t i l  he has ascerta ined th a t  she has 
no need o f fu r th e r  assistance, and to  re n d e r to  the  
o th e r vessel, m aster, crew , and passengers ( if  any), 
such assistance as m ay be p rac ticab le  and as m a y  
be necessary in  o rde r to  save them  fro m  any dan
ge r caused by the co llis io n .”  T he re  is a fu r th e r  
p o rt io n  of the  enactm ent, w h ic h  i t  is  n o t necessary 
to  state, b u t i f  goes on : “  I f  he fa ils  so to  do, and 
no reasonable cause fo r  such fa ilu re  is sUown, th e  
co llis io n  sha ll, in  the absence o f p ro o f to  the  con
t ra ry ,  be deemed to  have been caused b y  h is 
w ro n g fu l act, neg lect, o r d e fa u lt.”

N o w  th a t he knew  in  th is  case th a t he came 
in to  co llis io n  w ith  ano the r vessel, and had done 
he r some in ju r y ,  is  n o t contested. H e  h im se lf 
says he ha iled  th e  o th e r vessel and  asked i f  
she was m uch in ju re d , and th a t he had re 
ceived no answ er to  th a t  in q u iry ,  and h a v in g  
received no such  answ er, he conceived she 
was n o t m uch  h u r t ,  and to o k  steps to  get 
the o th e r vessels to  go and see w h a t assist
ance th e y  cou ld  rende r th e  vessel, and ascer
ta in  w h e th e r she had been m uch  damaged o r 
n o t. N o w  th e  evidence on th e  o th e r side says, 
n o t o n ly  is  i t  u n tru e  th a t the re  was no answer to  
the h a ilin g , b u t  th a t the re  were screams and 
shouts fo r  assistance, w h ic h  were neglected by  
the A d r ia t ic .  T he  vessel th a t  d id  come up and 
ren d e r assistance was the E n te rp rise  ; and i t  is 
possible, as has been suggested by M r.  B u t t ,  th a t 
th e  cap ta in  o f th e  A d r ia t ic  im ag ined  th a t  he had 
com m unica tion  w ith  the  vessel, whereas i t  was 
w ith  o th e r steamers. B u t the  evidence g iven  by  
the  m aste r o f th e  E n te rp rise  is, th a t  h is a tte n tio n  
was a ttra c te d , th a t he saw the  A d r ia t ic  com ing  up, 
and she d id  n o t speak to  h im , b u t th a t  he heard 
cries w h ich  caused h im  to  stop h is  sh ip , and low er 
h is  boa t and go to  th e  assistance o f those people 
c lin g in g  to  the  ya rd , and who were th u s  saved.

N o w , th e  cap ta in  of th e  A d r ia t ic  says he 
was in  com m and of a vessel o f un u sua l le n g th , 
450ft. ; th a t  he was in  g re a t danger h im se lf 
o f g o in g  on th e  C rosby shore; th a t  he cou ld  
ren d e r no assistance to  the  o th e r vessel as effec
t iv e  as th a t w h ich  cou ld  be g ive n  b y  the 
o th e r steam ers; and th a t i t  was u n tru e  to say 
he w e n t away im m e d ia te ly , and d id  n o t stop fo r  a 
ce rta in  tim e. B u t  there  was one p o in t n o t d is 
pu ted , and w h ich  seems to me and the E ld e r 
B re th re n  to  be decisive aga inst the  defence s e tu p  
b y  th e  capta in  o f the A d r ia tic ,  nam ely, th a t  there  
was no reason w h y  he shou ld  n o t have low ered  
h is boa t and sen t i t  to  th e  assistance o f those who 
w ere s tru g g lin g  in  the w a te r; so th a t the  defence 
he has made in  th e  p lead ings, and the  exp lana
tio n s  he m akes th ro u g h  h is  counsel o f w h a t oc
c u rre d  a fte r th e  co llis ion , do no t p reven t me fro m  
say ing  he is to  b lam e. I f  he stopped fo r  a con
siderable period, as he says he d id , w ha t was 
there  to  p re ve n t h im  fro m  lo w e r in g  a boat, and 
endeavouring  to  f in d  o u t to  w h a t e x te n t th is  
vessel was damaged ? 1 th in k  i t  n o t im probab le
to  suppose, in  sp ite  o f w h a t has been said, th a t  i f
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at course had been pursued, the life  of the un- 
OTtunate child would have been saved, 

isut whatever may have been the result, I  am 
°P ln 'on, and I  am supported in  it  by a oonfer- 

Tiee w ith  the E ld er Brethren, tha t it  was the clear 
nr ^  ^ 'e captain of the A d r ia t ic  not to have
if j°®eded on, but to have stayed by the vessel 

lowered his boat, and not le ft her u ntil he had 
.. cert;amed what her condition was. W h ile  I  say 
dehu acquit the captain of the A d r ia t ic  of any 

‘berate intention of inhum anity a ltogether; it  
is v ^ r  very wronS to charge h im  w ith  that. I t  
to v ile ly  Bis g reat anxiety w ith  regard 
sen 18 ^er umlsual s' ze, the num ber of pas- 
fer ^erS- be Bad, and other circumstances, in ter- 
j. e, with  tha t presence of m ind which he ought 
ther fV6 exerc'se(f  on th is occasion. I  th ink, 
g] ei0£e> to use the words of the statute, he has 
( }le'vn no reasonable cause for failing  to stay by 
Power886 ° r ren( ê r‘DS such aid as was in  his

not1“^!10^  question is, whether the collision should 
leet be’ deemed to have been caused by his neg- 
cont.rary ° r w*le t îer there is “ proof to the

n a rrn 'V Par^ ° i  th e  case lies in  the  ve ry
the r>nT6St ,00mpass, because i t  is  a d m itte d  b y  
eviden nse ^o r th e  defendants th a t i f  th e re  was 
carrierLh th e  c o u rt th a t the schooner
l if fh t  Vh Cr Ŝ e h g h ts , and especia lly he r green 
have’ H oagB t to  have been v is ib le  and m ust 
distanr»66*1 v *s*Ble to  the  A d r ia t ic  a t a su ffic ien t 
o the r v  t0  ,e ila^^e he r to  g e t ou t o f th e  way o f the  
the e iw fu c i- ’ the re fo re  i t  comes to  a question  as to  
o the r 'o n i ty  of one set o f w itnesses and the  
n!-'£nt’ivW lere i th ere is a c o n flic t between th e m , 
as to  , i  th e  one side and po s itive  on th e  o ther, 
lig h ts  6 -vj ° t  the  schooner h a v in g  carried  p ro p e r 
of diffir., u  ’ ^his case I  do no t feel th a t  am oun t 
w liere tv, ^  wp ic h  som etim es presses in  a case 
balanoori t  8v ‘^ ence on bo th  sides is  so closely 
tim e  tVi»t h®cause i t  is  n o t denied th a t, up to  th e  
vv in tr n..p h<3 fohooner w en t about, she was car- 
tra rv  m n i ^ L  h g h ts . I  do n o t th in k  th a t  the  con- 
success anu r V e.been contendod fo r  w ith  m uch 
b e tte r  e’v ide™  7uSb to  say. th a t I  never heard 
captain n f t i? C<n t ^ an tb a t g ' ven h y  the  w ife  o f the 
reason w hv \ CoZ“ m&us- She P °™ t*d  ou t, as th e  
ch ild  to  < 1  tu  Sasv tbe  h g h ts , th a t  she to o k  he r 
and she an ’ as sh® was in  the h a b it o f do ing ,
B u t th e  o W th e y  were in  th e ir  p rope r places, 
ness to  Vi?“ 6 Wltness speaks w ith  equal pos itive - 
the  c o llis io n 08  8660 th e  red  l ig h t  up  t0 th e  tim e  of

evidenJo hesita tio n  in  saying  th a t th e  positive  
w eig h t tvp rea tly  exceeds, in  p o in t o f va lue  and  
defendant!? r‘e,g a tlve  testim on y on th e  p a r t o f th e  
in  Drnnmi • “ ave no doubt, and no hesita tion  
Columbus d id0 8  aS ua  m a tte r  o f fa c t, th a t th e  
th e  collision ? c a rry  h e r side lig h ts  a t th e  tim e  o f 
A d r ia t ic  wnP ? nd’ l f  ,so’ l t  ls a d m itte d  th a t th e  
be iu„ ad m itt ai 01le t °  b lam e fo r  th e  collision. T h a t  
co urt I  sn ’ and th a t being th e  fin d in g  of th e  

o ’. I  so pronounce.

S a io k in s °TS * ° r tbe P̂ a™tiffs, H . F orshaw  and  

Solicitors for the defendants, Hae  and Jenkins.

June  1 an d  2, 1875.
T h e  E a s t e r n  B e l l e .

( to-owners— S a le —-Mortgage— A rre s t o f  sh ip i l l  co- 
ownership s u it— E ig h t o f  mortgage, to release. 

Where a  p a r t  ow ner o f a  sh ip  in s titu te s  a s u it  
against the sh ip  c la im in g  as aga ins t h is co-owner 
an  account and, a  sale o f  the sh ip , a mortgagee 
ho ld ing  a mortgage, w h ich  w o u ld  no t be satis
f ie d  by a  sale o f  the sh ip , is  en titled , on in te rve n in g  
in  the su it, to a release o f  the sh ip  and  to h is  
costs f ro m  the tim e o f  h is c la im in g  the release.

A  sh ipow ner sold ce rta in  shares in  a  sh ip  and , the 
purchaser hav ing  neglected to reg ister the sale, 
subsequently mortgaged the whole sh ip to a th ir d  
person, ivho had no knowledge o f  the p rev ious  sale, 
to secure a balance exceeding the va lue o f the ship. 
The purchaser subsequently registered h is  shares, 
an d  then f in d in g  the m ortgage registered, in s t i
tuted a  s u it aga ins t the ship c la im in g  as aga inst 
h is  co-owner an  account and  the sale o f  the sh ip . 
The mortgagee in tervened and  cla im ed the release 
o f the sh ip  and  damages and  costs f o r  its  de ten tion : 

H e ld  th a t the mortgagee was e n titled  to the release 
o f the ship and  to costs f ro m  the tim e the p la in t i f f  
became aw are o f  the mortgagee's c la im .

T h is  was a cause o f  co-ow nersh ip  in s t itu te d  in  rem  
on behalf o f George James A tk in s ,  p a rt ow ne r o f  
th e  E aste rn  Belle , aga inst th a t sh ip . The cause was 
in s t itu te d  on th e  10th M arch  1875, and no appear
ance was entered on behalf of an y  o th e r p a rt ow ner, 
b u t  on the  15 th  M a rch  an appearance was en tered  
on beha lf o f Jo h n  G ra n t M o rr is , a m ortgagee  o f 
64 G4th shares o f the  ship.

T he  facts o f the  case are fu lly  sta ted in  the  
p lead ings. T he  p la in t i f f ’s p e tit io n  was so fa r  as is  
m a te ria l as fo llo w s  :

1. The Eastern Belle is a ship of 1,130 tons gross 
register, belonging to the port of Liverpool. The plaintiff 
is the owner of 8-64tli shares therein. The remaining 
5G-G4th shares are nominally vested in James Baines, of 
Liverpool, in the county of Lancaster, but the plaintiff is 
unable to say whether or no he is beneficially entitled to 
the same except as appears from the facts hereinafter 
stated.

2. The Eastern Belle was purchased in or about the 
month of May 1872, through one Henry Jonas Smith on 
behalf of himself and certain other persons who are un
known to the plaintiff. The plaintiff was requested by 
the said Henry Jonas Smith to purchase 8-64th shares, 
and consented to do so and paid for the same on the 15th 
June 1872, and the said Bhares were duly transferred to 
him by bill of sale, dated the 18th July 1872.

3. After the date of the said purchase the plaintiff was 
informed by the said Henry Jonas Smith that the 
Eastern Belle was engaged in making voyages from 
Liverpool to Valparaiso under charter, and to other 
places. The plaintiff from time to time made applications 
to the said Henry Jonas Smith and James Baines, for 
information respecting the freight earned by the said 
ship, and the amount of profits due to him as part- 
owner thereof, but the plaintiff was for a long time 
wholly unable to obtain any information respecting the 
same.

4. On or about the 19tli Feb. 1874, after repeated 
applications the plaintiff received from the said James 
Baines a promissory note for 1751. This was represented 
to the plaintiff to be his share of the profits ot the first 
voyage of the Eastern Belle, in respect of his 8-G4 shares 
therein, but no accounts or vouchers of any kind were 
furnished to the plaintiff. The said promissory note was 
dishonoured at maturity, but renewed by the p liin tiff at 
the request of the said James Baines fora further period 
of three months, when it  was again dishonour ;d, but 
ultimately paid on proceedings being taken in respect 
thereof.

5. The plaintiff continued to apply for accounts re
specting the earnings of the Eastern Belle, but waB wholly 
unable to obtain the same until, in the month of October
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1874, an account was rendered to him whereby it  appeared 
that the profits due to the plaintiff in respect of his said 
shares arising out of the said first voyage of the Eastern 
Belle amounted to the sum of 314i.

6. The Eastern Belle has completed several other 
voyages, and has earned divers large quantities of freight, 
and there is due to the plaintiff, in respect of his shares 
thereof, a large sum of money ; but the plaintiff, though 
he has repeatedly applied for the same to the said Henry 
Jonas Smith and James Baines, has been wholly unable 
to obtain any account in respect of the said freight.

7. The Eastern Belle is about to leave England in 
ballast, but the plaintiff has not been consulted with 
respect to the said voyage, and is unwilling that the said 
ship should be sent on the said voyage until the accounts 
between the co-owners is setttled.

8. There are accounts outstanding and unsettled 
between the said co-owners of the said vessel in respect 
of the matters above-mentioned.

T he  p e tit io n  concluded b y  p ra y in g  the  ju d g e  “  to  
re fe r  th e  said accounts to  th e  re g is tra r  and m er
chants to  asce rta in  th e  am ounts due to  th e  p la in 
t i f f  and to  d ire c t th e  said vessel to  be so ld .”

A n  answ er was f ile d  on beha lf o f th e  m ortgagee 
w h ich  so fa r  as m a te r ia l was as fo llo w s :

1. A t the time of the request referred to in the second 
article of the petition filed in this cause, Henry Jonas 
Smith in the said article named, explained to the plaintiff 
that the sum of 500i. which it was proposed that the 
plaintiff should pay for eight sixty-fourth parts or shares 
in the said ship was to be the purchase-money not for 
eight unincumbered shares, but for eight shares subject 
to a mortgage on the ship, it  being then proposed to raise 
about 4,5001. by mortgage on the said ship.

2. Accordingly, on the 11th July 1872, James Baines in 
the said petition named, who was then sole registered 
owner of the Eastern Belle by anin strum ent of mortgage 
of that date, mortgaged her to James Wilkie Adamson 
and Thomas Bonaldson to secure to them the repayment 
of the sums for the time being due on that security, 
whether by way of principal or interest, and such mort
gage was thereupon duly registered at the Custom House 
at Liverpool which was and is the said ship’s port of 
registry.

3. The said James Baines, by bill of sale, dated the 5th 
July 1872, transferred to William Roberts eight sixty- 
fourths in the said ship. Such bill of sale was not 
registered until the 7th Aug. 1872, on which day it  was 
registered at the said custom house as being subject to 
the said mortgage.

4. The bill of sale to the plaintiff referred to in the said 
second article of the said petition was and is a bill of sale, 
bearing date and executed on the 18th July 1872, whereby 
the said William Roberts, in consideration of the sum of 
5001. transferred eight sixty-fourth parts or shares to the 
plaintiff. The plaintiff neglected to register such bill of 
sale until the 28th Feb. 1873, on which day he caused it  to 
be registered as hereinafter stated.

5. In  the month of Jan. 1873, the defendant John Grant 
Morris, who was then under advances to the said James 
Baines, on an account current between them, the repay
ment of which advances was secured to the said defen
dant by mortgages to him by the said James Baines of 
two ships called the Cavour and Belle Isle, of which the 
said James Baines was then the registered owner, was 
requested by the said James Baines to advance and lend 
him the sum of 5,0001., for the purpose of paying off the 
said mortgage to James Wilkie Adamson and Thomas 
Ronaldson, and to make further advances which the said 
defendant agreed to do upon having a mortgage of the 
said ship Eastern Belle, of which the said James Baines 
represented himself as being sole owner, made to the said 
defendants to secure the repayment of the sums from 
lime to time owing from the said James Baines to the said 
defendant on account current between them. The said 
James Baines is still the registered owner of the 
Cavour. The Belle Isle was totally lost in the month of 
May 1873.

6. The said defendant, however, caused search to be 
made by his solicitors, Messrs. Bateson and Company, of 
the register of the said ship on the first day of Feb. 1873, 
and they found that the said William Roberts appeared 
to be registered owner of eight sixty-fourth parts thereof, 
and the said defendant required the said James Baines to 
obtain from the said William Roberts a bill of sale of such

shares. Accordingly, the said William Roberts, by bill 
of sale, dated the first day of Feb. 1873, transferred eight 
sixty-fourth parts or shares in the said ship James 
Baines, and such bill of sale was thereupon duly regis
tered. The said James Baines thereby became, as the 
said defendant believed, sole owner of the said ship.

7. The said James Baines then by an instrument of 
mortgage in the form prescribed by the Merchant 
Shipping Act 1854, dated the said first day of Feb. 1873, 
by him duly executed, mortgaged sixty-fouii sixty-fourth 
parts or shares in the said ship to the said defendant, for 
the purpose of securing the repayment by the said James 
Baines to the said defendant of the amounts which 
should from time to time be owing, whether by way of 
principal or interest from the said James Baines to the 
said defendant, and the said defendant on the same day 
caused the said mortgage to be duly registered at the said 
custom house. The said defendant thereby became, and 
has ever since been and still is duly registered mortgagee 
of sixty-four sixty-fourth parts of the said ship. By 
a deed of even date with the said statutory mortgage and 
made between the said James Baines of the one part and the 
said defendant of the other part, and duly executed by the 
said James Baines, the terms of the said security intended 
to be granted by the said statutory mortgage were 
declared. The said defendant craves leave to refer to the 
said deed.

8. On the 4th Feb., the said defendant, at the request 
of the said James Baines, paid to the said James Wilkie 
Adamson and Thomas Ronaldson, the sum of 5000J., in 
discharge of the amount due to them or their said mort
gage ; and received from them their instrument of 
mortgage with a memorandum of discharge indorsed 
thereoD, and such discharge was duly registered at the 
said custom house on the 7th day of the same month.

9. On the 28th Feb., the plaintiff’s said bill of sale of 
the 18th July 1872, was registered at the said custom 
house, as subject to the defendant’s said mortgage.

10. By reason of the negligence of the plaintiff in not 
registering his said bill of sale until the said 28th Feb., 
he enabled the said James Baines to represent himself 
and to appear to the said defendant as sole owner of the 
said ship, and the said defendant was induced to believe 
and did believe that the said James Baines was such sole 
owner, and the said defendant made the said advance of 
5000Z., and has from time to time made further advances 
to the said James Baines, on his, the said defendant’s, 
mortgages of the Eastern Belle, of the Cavour, and 
Belle Isle, in the belief that the said James Baines was 
such sole owner; and the said defendant had not until 
after the institution of this suit any notice or knowledge 
that the plaintiff was entitled, or claimed to be entitled, 
to any share or interest in the Eastern Belle.

11. The plaintiff has always left the chartering and 
employment and management of the Eastern Belle to the 
said James Baines, who, on or about the 16th Sept. 1874, 
with the authority of the plaintiff, entered into a charter 
party of that date with Messrs. Dreyfus, Freres, andCie., 
of Paris, whereby it  was mutually agreed that the said 
ship then lying in Peru, loading or on passage to port of 
call for orders to discharge in the United Kingdom or Con
tinent (and after discharging cargo of guano, having 
liberty of loading outwards from United Kingdom or 
Continent for a port or ports en route for owner’s bene
fits), should, as soon as discharged, proceed to Callao, 
and be placed at the disposal of the said charterers’ 
agents for orders to load a cargo of guano at any one of 
the guano deposits in Peru for carriage to the United 
Kingdom or the Continent, which cargo the charterers 
bound themselves to ship, the freight to be paid being 
seventy-two shillings and sixpence per ton if discharged 
in the United Kingdom, and two shillings and sixpence 
per ton extra if  on the Continent. The said defendant 
craves leave to refer to the said charter-party, which is 
a beneficial one for the ship. The said defendant before 
the institution of this suit made considerable advances 
to the said James Baines on the security of the said 
mortgages for the purpose of meeting the outlay necessary 
to fit and enable the Eastern Belle to perform the said 
charter-party ; and at the time of her arrest in this suit 
she was about to leave Falmouth in ballast for the pur
pose of proceeding in the performance of the said charter 
party.

12. A t the time of the institution of this suit, there 
was owing to the said defendant, upon account current 
between himself and the said James Baines, upon the se-
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»  ° f  the said ships Cavour and Eastern Belle, the sum 
¿0,4011. 11s. 9ri., or thereabouts, and Buoh sum and a 

“5. her amount for interest since accrued, still remain 
wliST to the said defendant from the said James Baines 

to* tif sadd mortgage securities. The said ships are not 
gBther of sufficient value to pay to the said defendant 

tiff ?ni0UI1t  due to him on his said securities. The plain- 
sa'd T ° re tbe institution of this suit had notice that the 

'd James Baines, being the sole registered owner of the 
,  ,  et»  Belle, had as aforesaid mortgaged her to the said 

,en.OAnt, and that suoh mortgage was still on foot, 
Jnthstimdiiig which the plaintiff has without any 
106 to the said defendant and without making 

D y °Pk bo red°em the Baid vessel or his 8-64th 
thereof, arrested the said vessel in this suit, 

arr f 8 Pia’ntifE is keeping the said vessel under 
eh e and Preventing her from performing the said 
and v!r"^arty, and earning her freight thereunder;

oy reason of such arrest the said defendant, 
an °  18 desirous of taking possession of the Eastern Belle 
frei fittgagee thereof, and of enabling her to earn her 

is prevented from so doing, and also from ever- 
6 power of sale given to him by the Merchant 

D PPln& Act 1854, if and when he may think fit, and the 
d»*„er8i?°?,£erted upon him by the recited deed of even 

1 u Wr\ £be said statutory mortgage.
BQ, ■' . the 24th March 1875, the said defendant caused 
£  .oe 111 writing of his desire to have possession of the 
Baid t™. u £or t'he purpose of enabling her to earn her 
still re,!?b£> j® he given to the plaintiff, but the plaintiff 
defoj!?161.8*8 'n beeping the said ship under arrest. The 

T ii ^  craTes êavG ho refer to the said notice. 
j , answer concluded by praying the judge “ to 
diB are hbe defendant, John G rant M orris, as 
, ^ registered mortgagee of 04-64th parts or 

B ares ,°h the E as te rn  B e lle , is entitled  to the 
P ssessi°n of the said vessel E as te rn  B e lle , and to 
an /T  t le ,sa'(l  vessel to the released from arrest, 
th 0 <?r<̂ er tha t possession thereof be given to 

defendant, and to declare that the p la in tiff 
arr as a.Kalrlst the said defendant entitled  to 
to k S * vf 8a'^  vessel> an<I  that he is not entitled  
of , . r  under arl-est, and to reject the prayer 
+n 6 p la in tiff; tha t the said vessel be sold, and 
or t-n k 60311 t,Pe p la in tiff in  a ll damages sustained, 
of th ^  ?us£a'ned by the said defendant by reason 
und 6 SaK* arrest> or of the said vessel being kept 
renew :fureSt' an,l  to refer i t  to the R egistrar to 
de*rnrl , be “ Mount of such damages, and to con- 
thp a 'd Plai* it ifl in  costs of this suit incurred by 
r io h t^  ndant, and that fu rth e r and otherwise 
def 'e , ^?.  I ust',ce may  be adm inistered to the said 

dant in  the premises.”
far filed on behalf of the p la in tiff was so
far as is m aterial as follows :

first nrf?e? âir 5!® aclmi4s the allegations contained in the article of the said answer.
plaintiff tne second article of the said answer, the 
terms n f lta £be 0ame except, so far as it  refers to the 
plaintiff the m° rtgago therein mentioned, to which the

3 Th f Vea .leave refer.
third arS f inii®  admits the allegations contained in the 
third article hr t r af,tioles o£ the answer, and as to the 
the reffiat r*e £urther says, that he was induced to delay 
request oi?h l° n -5£J he said bil1 of sal° by and at  the

4 Th«;, h-e.Bi 'd Henry Jonas Smith.
in the fifth a? , u  ba8 no knowledge of the matters alleged 
answer a n liT 1” ’ 80yenth, and eighth articles of the said

5 T li, r d? ” ot4dm itaie same.
tenth denies the allegations contained in the
and further ’ aad twe'£tb articles of the said answer, 
the accounts h«t’ “  the twelfth article, that if
Baines in resD e^t^th10 de.f®nda.nt  and the said James 
and Easter« Rail * f the sald shlPs Cavour, Belle Isle, 
«aid Ships is property taken, the value of the
dant, and alse^h ®nt to satlefy the claim of the defen- 
«harter p an t in th to the plaintiff. The
abenefunalohanth'8 el®Teath article mentioned is not a 
ledge or tonsent of ?hrtyf " f  made without the know- 
defendant and the ^  Plal“ tl£t> and not on behalf of the cant, and the plaintiff is unwilling that the said

ship should sail on suoh voyage, unless the amount due 
to him is otherwise secured.

6. In  reply to the thirteenth article of the said answer, 
the plaintiff says that the notice therein referred to 
was not given until after the institution of this suit, as 
will appear by reference to the minutes of the proceedings 
of this Honourable Court.

7. Before the time when the defendant made the 
advances to the said James Baines in the twelfth article 
of th© answer alleged, the defendant had notice that the 
plaintiff was the beneficial owner of 8-64 shares in the said 
vessel Eastern Belle.

8. The plaintiff has always been ready and willing and 
has offered to transfer his shares to the defendant or any 
other person, and to give np possession of the vessel 
on having the amount due to him secured, as he is entitled 
to have.

9. A t the time of the arrest of the Eastern Belle in the 
suit, the plaintiff had no notice or knowledge whatever of 
any mortgage to secure an account current either to the 
defendant or to any other person.

10. The plaintiff has been and is willing to concur in 
any sale that may be deoreed by this Honourable Court, 
and that the proceeds thereof may be received by this 
Honourable Court for the purpose of being dealt with 
when as soon as the accounts have been properly 
taken between the said James Baines and the defendant, 
and between the plaintiff and his co-owners.

The re p ly  concluded b y  p ra y in g  the  ju d g e  “  to  
p ronounce aga ins t th e  p rayer o f the  de fendant, and 
to  d ire c t th a t  the  accounts m ay be ta ke n  betw een 
th e  defendant and th e  said Jam es Baines, and be
tween th e  p la in t if f  and his co-owners, and to  declare 
th e  p la in t if f  is e n tit le d  to  have the  sh ip  k e p t u n d e r 
a rres t, o r b a il g iven  u n t i l  such accounts have been 
d u ly  taken , and to  condem n th e  de fendants in  th e  
costs of, and occasioned by h is sa id appearance and 
answer, and to  m ake such fu r th e r  and o th e r o rd e r 
in  the  prem ises as r ig h t  and ju s tic e  m ay dem and.”

T he  re jo in d e r filed  on behalf o f th e  de fendan t 
was so fa r  as m a te r ia l as fo llow s :

1. They say that the several allegations contained in 
the reply filed in this cause are immaterial, and the said 
reply is bad in substance.

2. That the defendant, John Grant Morris, has not any 
knowledge as to the allegation contained in the third 
article of the said reply, and does not admit the truth 
thereof.

3. That they deny the truth of the allegations contained 
in the fifth article of the said reply save as to the 
unwillingness of the plaintiff that the ship should sail.

4. That they deny the truth of the allegations contained 
in the seventh article of the said reply.

5. As to the eighth article of the said reply, they Bay 
and submit that the plaintiff iB not entitled as againBC the 
defendant John Grant Morris.

6. They deny the truth of the ninth article of the said 
reply, and say that the plaintiff had, at the time of the 
arres: of the Eastern Belle, notice of the said mortgage to 
the said defendant to secure an account current.

T he  conclus ion  file d  on beha lf o f th e  p la in t if f  
denied th e  severa l a llega tions con ta ined  in  th e  
re jo in d e r o f th e  de fendan t, and averred th a t  th e  
re p iy  tiled  on beha lf o f th e  p la in t if f  was good in  
substance, and th a t  th e  p la in t if f  d id  n o t p lead 
fu r th e r , and p rayed  th a t th e  p lead ings m ig h t be 
concluded.

M a y  31 an d  June  1.— T he  cause came on fo r  
hea ring  before th e  judge . The  fac ts  stated in  th e  
p lead ings were s u b s ta n tia lly  p ro ve d  by th e  
witnesses ca lled  in  su p p o rt the reo f. I t  was shown 
by th e  de fendant th a t  a t th e  tim e  th e  m ortgage  
advance was made he had no know ledge  of th e  
p la in t i f f ’s c la im  to  be the  benefic ia l ow ner o f  the  
8*64th  shares ; and i t  was also shown b y  th e  
p la in t if f ,  th a t a t th e  t im e  o f th e  a rres t o f th e  
E a s te rn  B e lle  he had no no tice  o r  know ledge  o f 
any m ortg a g e  to  secure an account c u rre n t to  th e  
de fendan t o r any o th e r person.
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O n a p rev ious occasion before th e  p lead ings bad 
been file d  the defendant (the  m ortgagee) had app lied  
to  the  co u rt upon  m o tio n  fo r the  release o f the 
sh ip  and  had in  s u p p o rt o f  h is  m otion , file d  
a ffid av its  se ttin g  o u t a l l  th e  facts a fte rw a rd s  
appearing  by his answer. The  m o tio n  was refused, 
th e  co u rt d e c lin in g  to  release the  sh ip  a t th a t 
stage o f th e  proceedings, as the  p la in t i f f ’s a ffi
d a v its  a lleged co llus ion  between th e  m o rtg a g o r 
and the  m ortgagee.

B u tt ,  Q.C. and B . E . Webster, fo r  th e  p la in tif fs . 
•— T he  de fendan t here c la im s n o t o n ly  the  release 
o f the sh ip , b u t also damages fo r he r de ten tion  and 
costs. E ven  i f  he is e n tit le d  to  h e r release, he can 
o n ly  recover damages i f  he can show th a t th e  p la in t if f  
has been g u i l ty  o f m ala  ficles o r crassa neg ligentia  
in  a rre s tin g  th e  sh ip  : (The Evarigelism os, 12 
M oore P . 0 . C. 352 ; Swab. 378.) B u t the  defendant 
cannot show th is , as even no w  th e re  is an im p o r 
ta n t  question  o f la w  p e n d ing , v iz ., w he the r the  
de fendant, as m ortgagee, is e n tit le d  as aga inst the  
p la in t i f f  to  possession. Can a m ortgagee c la im  in  
a s u it  b y  a co-ow ner to  take  a sh ip  ou t o f the  pos
session o f the  c o u rt w ith o u t le a v in g  som eth ing  in  
th e  place o f the res to  sa tis fy  the c la im  of th e  p la in 
t i f f  aga ins t h is  co-owner ? Suppose the  p la in t if f ’s 
shares had been sold to  h im  a fte r  the  m ortgage  to  
th e  d e fe n d a n t; the re  was n o th in g  to  p re v e n t the 
m o rtg a g o r fro m  m a k in g  the p la in t if f  h is  co-owner. 
A  m ortgagee m u s t k n o w  th a t  shares m ay be tra n s 
fe rre d  a fte r  m ortgage , and th a t th e  pos itio n  o f 
co -ow ne rsh ip  m ay be socreated, and th a t  questions 
re la t in g  the re to  m ay arise. C onsequently, we 
s u b m it th a t, a lth o u g h  a sh ip  m ay be m ortg a g ed  as 
a w hole, co-ow ners m ay a rre s t fo r  th e  purpose o f 
u t i l iz in g  w h a t m ay rem a in  a lte r  th e  m ortg a g e  is 
pa id  o ff  and m ay in s is t on a sale fo r  tb c ir  co n tin g e n t 
bene fit a fte r  th e  m ortgagees’ c la im  is se ttled . I n  
such case i t  cannot be said th a t the  m ortgagee is 
in  any w ay in ju re d  by  th e  p la in t i f f ’s shares n o t 
h a v in g  been reg is te re d  sooner, because th e  p la in 
t i f f  cannot be in  a d iffe re n t p o s itio n  th a n  i f  he had 
b o u g h t th e  shares a fte r the  m ortgage. T he  m o r t 
gage in  th e  p resen t case was reg is te red  in  1873, 
and th a t w o u ld  g ive  a yea r and a h a lf in  w h ic h  to  
deal w ith  the  shares, and th e  m ortgagee  o u g h t to  
p resum e th a t  th e y  w ould  be dea lt w ith . T he  A d 
m ira lty  C o u rt A c t  1861 (24 Y ic t .  c. 10), sects. 7 and 
11, c le a rly  contem pla tes a sale by co-owners, even 
th o ug h  the  sh ip  be m ortgaged , so th a t they  may 
secure th e  benefit o f the  su rp lu s . T i l l  the  hearing  
o f  th e  case th e  p la in t if f  had no o p p o r tu n ity  o f 
ju d g in g  how  fa r  the re  wak o r  was n o t a su rp lus  
and consequently  was c le a rly  e n tit le d  to  a rres t, 
and in  a rre s tin g  was a c tin g  bond fid e . E ven  in  
case o f the  de fendant be ing  e n tit le d  to  damages, 
th e  de fendant has suffered n o th in g  subs tan tia l as 
th e  c h a rte r -p a r ty  the  loss of w h ich  he fears need 
n o t be com ple ted t i l l  the  end o f th e  p resen t year. 
T he  p la in t if f  had good reason to  be lieve  th a t the re  
was co llus ion  between the  m ortg a g o r and  m o rt
gagee.

Golien, Q.C. and E . C. ClarTcson, fo r  the  defen
d a n t.— W e  a d m it th a t the  o r ig in a l a rre s t was n o t 
u n la w fu l and th a t  i f  the  p la in t if f ,  a fte r asce rta in in g  
the  facts fro m  o u r answer and a ffidav its , had good 
reason to  believe th a t  the re  w ou ld  be a su rp lus  
upon  the  sale o f th e  sh ip  he m ig h t ask fo r  a sale, 
th a t  the m ortgage  m ig h t be pa id  o ff  and  accounts 
taken . B u t  w here a co-ow ner h a v in g  no t i t le  as 
aga in s t a m ortgagee  asks fo r an account and  sale 
m e re ly  in  th e  hope th a t  som eth ing  m ay  tu rn  up

he is  no t e n tit le d  to  i t  e ith e r in  th is  c o u rt o r  in  the  
C o u rt o f C hancery. I f  the  p la in t if f  and the  m o r t
g a g o r had b o th  u n ite d  in  the  m ortgage  th e y  
m ig h t have u ndoub ted ly  had a s u it  fo r  an account 
so lo n g  as the  m ortgagee d id  n o t in te rve n e  ; b u t  i f  
th e  m ortgagee does in te rve n e  th e  co-ow ner 
proceeding aga ins t th e  sh ip  m u s t e ith e r redeem or 
release th e  sh ip , because th e  m ortgagee has a r ig h t  
tc  possession, and has a s ta tu to ry  pow er o f sale, 
w h ich  g ives h im  an abso lu te  r ig h t  to  tfho sh ip . The 
c o u rt cannot o rd e r a sale o f the sh ip  aga ins t the  
w ish  o f th e  m ortgagee, as such an o rd e r w ou ld  have 
th e  e ffect o f d e p riv in g  th e  m ortgagee o f p ro p e rty  
to  w h ich  he is n o t e n tit le d , and to  th e  use o f the  
sh ip  by  w h ich  he m ay earn f re ig h t,  and recoup 
h im se lf fo r  the  m oney advanced. To o rde r a sale 
w here the am oun t p roduced the reby  w o u ld  be less 
than  th e  m oney secured w o u ld  be c o n tra ry  to  the 
doc trines  o f e q u ity  and the  p ractice  o f the C o u rt o f 
Chancery. T he  p la in t if f  shou ld  redeem  i f  he 
wants a sale. [S ir  R . P h il l im o h e . I t  m ay be o u t 
o f th e  pow er of a sm a ll co-owner to  redeem , and 
y e t i t  seems hard  to  deprive  h im  o f r ig h ts  aga inst 
h is  co-owner, w h ich  he w ou ld  possess i f  the re  were 
no m ortg a g ee .] The p la in t if f  can have h is  accounts 
taken  before the  re g is tra r, b u t ho cannot have the 
sale, as th a t w ou ld  in ju re  the  m ortgagee. The 
m ortgagee  took h is m ortg a g e  w ith o u t no tice  o f 
th e  p la in t if f ’s ow nersh ip  and h is  r ig h t  can no m ore 
be in te rfe re d  w ith  th a n  i f  he had purchased the 
whole sh ip  fro m  Baines w ith o u t no tice  o f the  
p la in t i f f ’s c la im . B y  the M erch a n t S h ip p in g  A c t 
1854 (17 &  18 Y ic t .  c. 104), sect. 71, a m ortgagee 
acquires an absolute pow er to  dispose o f  the  sh ip , 
and the c o u rt is now  asked to  take  away th a t 
power. I f  then  th e  p la in t i f f  has no r ig h t  aga inst 
th e  m ortgagee, th e  keep ing  the  sh ip  u n d e r a rres t, 
a fte r  the  p la in t if f  became acquain ted  w ith  th e  facts 
o f the  case as sta ted  in  the  de fendan t’s a ffidav its , 
was a w ro n g fu l de ten tion . The Evangelism os  (u b i 
sup.) was no d o u b t a s tron g  decision, b u t we su b m it 
th a t i t  has been m od ified  by subsequent cases, and 
i f  a sh ip  is k e p t under a rre s t w ith o u t any sem
blance o f a r ig h t  the person keep ing  he r m us t pay 
the  damages. I t  is n o t enough th a t a p la in t if f  
should th in k  he has good g ro u n d  in  law  ; the ro  
m u s t be good g ro u n d . T he  c o u rt was induced to  
con tinue  the  a rre s t by  a now  abandoned s ta tem ent 
as to  th e  existence o f  frau d . I f  th e  c o u rt is 
induced by  false represen ta tions to  keep a sh ip  
u n d e r a rre s t th is  is enough to  g ive  a t i t le  to  
damages. The  charge o f co llus ion  was n o t w ith 
d raw n  t i l l  the  hearing , and w ith o u t th a t  co llus ion  
the  p la in t if fs  had no case a t a ll. T hey had before 
them  a ll th e  know ledge th e y  now have when ou r 
a ffid av its  on th e  m o tio n  were filed , and y e t they  
k e p t th e  sh ip  u n d e r a rres t.

B u tt,  Q.O. in  rep ly . C ur. adv. vu lt.
June  2 .— S ir  I t .  P h il l im o r e .— The circum stances 

o f th is  case are pecu lia r, b u t I  th in k  I  sha ll do 
ju s tic e  b y  m a k in g  the  fo llo w in g  order, v iz . : th a t 
th e  s u it  be d ism issed, and the  vessel released fro m  
a rre s t; th a t the defendant recover no damages, 
b u t  th a t he has h is  costs pa id  fro m  th e  date of h is 
f i l in g  th e  a ffid a v it s ta tin g  the  c ircum stances u nder 
w h ich  he became m ortgagee.

S o lic ito r  fo r  th e  p la in t if f ,  R o w land  M ille r .
P ro c to rs  fo r  th e  defendant, F r ltc h a rd  and Sons.
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HOUSE OF LORDS.
Eeported by C. E. Malden, Esq., Barrister-at-Law.

F r id a y ,  June  25, 1875.
S t a n to n  v . R ic h a r d s o n .

ON APPEAL FROM T H E  COURT OF E X C H E Q U E R  C H AM BER  
IN  ENG LAND .

^ h ip  and  sh ipp ing— C h a rte r-p a rty— W a rra n ty  o f  
seaworthiness— S h ip  u n f it  f o r  p a r t ic u la r  cargo—  
O bliga tion  o f  owner.

-a cha rte r-pa rty  co n ta in ing  the words, “  the ship to 
load the fo llo w in g  cargo o f  la w fu l merchandise  

a f u l l  and  complete cargo o f  sugar in  
hags, hemp in  compressed bales ~  measure
ment goods no t exceeding w h a t the vessel can 
reasonably stow and  ca rry  over and  above her 
tackles,”  gives the charterer the op tion  in  w h a t 
jo rm , he w i l l  tender the cargo, p rov ided  he tenders 
some or a l l  o f  the goods nam ed and  no other, and  
does not present a  cargo o f  an y  k in d  o r o f  a l l 
k inds together, w h ich is  unreasonable, as regards 

^  " f  na tu re  o f  the goods he presents.
shipowner, entering in to  a  cha rte r-pa rty  to ca rry  
such a cargo, is  bound to p ro v id e  a  sh ip  w h ich  is 
r easonably suited to ca rry  th a t p a rt ic u la r  cargo, 
f h t U  la u n c h  and  seaworthy fo r  the purposes o f  

a t cargo, and should be kept so. 
c la r te r -p a r ly  prov ided  th a t the ship should load  

a  f u l l  and  complete cargo o f  sugar in  bags, 
em pinba les, ~  measurement goods; specify ing  

j f fe re n t  rates o f  fre ig h t  fo r  “  d ry  ”  and  ' ‘ w e t”  
J9a r - A  cargo o f ”  wet ”  sugar was p rov ided  by 

de i f teref  a t  the P orl  ° f  load ing . A  great 
a t o f  m oisture  d ra in s  from , wet sugar, and, 

lomgr to the na tu re  o f  the m a te r ia l, the ships 
pum ps were unable to c lear the sh ip  o f  the 
e^ ai?laflle- The sh ip  was perfectly seaworthy  
xcept f o r  th is p a r t ic u la r  cargo, and  the p um ps  

1 e sufficient f o r  o rd in a ry  purposes, but she 
rua  not have been seaworthy fo r  the voyaqe
her then cond ition.

r ef U^*Y l̂a '^ be unloaded, and  the charterer
Cros SB r ° r<doad or 1° provide another cargo. 

th 8 j tons were brought by the ow ner aga inst 
the C i? r^erer f o r n ° t  p ro v id in g  a cargo, and by 

charterer aga inst the ow ner to recover 
mages by reason o f  the sh ip  not being f i t  to 

The ^ .  6 Car3°  p rov ided , 
a A U rV f ound  th a t the cargo offered was a  reason- 

e cargo, and  tha t the ship was not reasonably  
I i e l r l i  r r y .a  rexsonahle cargo o f  wet sugar, 

th  j^ P Lrmi n3 the ju d g m e n t o f  the court below) 
thn f n  s^ P ° w ner undertook by the cha rte r-pa rty  
car ' t le sh °u td  he reasonably f i t  f o r  the

° f  a reasonable cargo o f a n y  o f  the 
su S ŝ 6c^ ed xn the cha rte r-pa rty , in c lu d in g  wet 
verdJct ^ ^ la  ̂ ^ le cha r terer was en titled  to a

vesL apP. f ’ant> StentoD, was the owner of a
e h a rte r 'h p ^ f the  M e  ° f  W i3h t ' and ^ i 'e e d  to  
E n r . k n i  ? „?  v° y ag e , r 0“  M a n illa  to  Y lo ilo  to  
C o i u  ' ih e  sh ip  was to  load a “ fu l l  and

Passed bales8 “  8Ugar “  bagS’ hem p in  ° ° m ' 
ceedin b ’ or meaauremefjt goods, not ex- 
over a n . i ' I 'at K̂ 1<! C!m reasonably stow and carry  
was sn'nifi°dVe hf  tack les” The rate of fre igh t 
4 V r P 4 f t  °  ^  4 l2 ,? -6d - Per ton for “ d ry  ” 
tem p  a td  ™ l ° r  wet suSar> “ d « .1 5 « . for 
gaged that 11. s'jrem ~rifc goods. The owner en- 
8  8  d t h a t t he ship “ before and when receiving

cargo sha ll be a good r is k  fo r  insu rance ,”  and he 
engaged to  take  a ll p rope r means to  keep he r 
t ig h t ,  staunch, and  s tron g  d u r in g  th e  voyage. 
T he  sh ip  proceeded to  Y lo ilo , and on survey was 
repo rted  to  be a f ir s t  class r is k , f i t  to  ca rry  a d ry  
and perishable cargo to  any p a rt o f th e  w orld .

A  cargo o f “  w et ”  sugar in  bags was p rov ided  
b y  th e  cha rte re r, R ichardson . M u c h  m o is tu re  
d ra ins  fro m  th is  so rt of sugar, and when the 
g rea te r p a rt o f th e  cargo had been loaded i t  was 
found  th a t th e re  was such an accum u la tion  o f 
molasses in  th e  ho ld , th a t th e  sh ip  w ould  n o t be 
seaw orthy i f  she proceeded in  he r th e n  cond ition . 
The  pum ps were q u ite  su ffic ien t fo r  o rd in a ry  
purposes, bu t, o w in g  to  th e  d e p th  o f  th e  ho ld  
a n d 'th e  na tu re  o f the m a te ria l, th e y  were unable 
to  ge t r id  o f th e  d ra inage from  th e  sugar, and no 
pum ps adapted fo r such a cargo cou ld  be p rocu red  
a t Y lo ilo . T he  cargo had to  be unloaded and 
warehoused a t Y lo ilo ,  and was a fte rw ards sent to  
E n g la n d  in  ano the r vessel, th o  M ilto n ;  and th e  
c h a rte re r refused to  fu rn is h  ano the r cargo fo r the  
Is le  o f  W igh t.

S ta n to n  the re fo re  b ro u g h t an action  aga inst 
h im  fo r  n o t su p p ly in g  a cargo ; and R icha rdson  
b ro u g h t a cross action  fo r  th e  damages he had 
susta ined fro m  th e  Is le  o f  W igh t n o t b e ing  f i t  fo r  
th e  cargo p rov ided.

T h e  cases were t r ie d  before B re t t ,  J. a t th e  
s it t in g s  in  London  a fte r  H ila r y  T e rm , 1872, and 
he d irec te d  th e  ju r y  th a t the re  was an im p lie d  
w a rra n ty  th a t the  sh ip  was fid to  c a rry  a reason
able cargo o f Y lo ilo  w e t suga r, and the  v e rd ic t 
was taken  in  favour o f th e  ch a rte re r in  b o th  
actions.

A  ru le  was ob ta ined  fo r a new  t r ia l  on the  
g ro u n d  o f m isd ire c tio n , bub was d ischarged by 
the C o u rt o f C om m on Pleas (B o v ill,  C.J., B y les  
and B re tt ,  J J .) , as rep o rte d  (ante, vo l. 1, p. 4 49 ; 
L . R ep. 7 C. P . 421 ; 27 L .  T . Rep. N . S 513); 
and th e ir  decision was a ffirm ed  by th e  E xcheque r 
C ham ber (C ockburn , C .J ,  M e llo r, J ., B ra m w e ll, 
C leasby, P o llo ck , and A m p h le tt,  B B .), as reported  
(ante, vo l. 2, d . 2 2 8 ; L .  Rep. 9 C. P . 390 ; 30 
L .  T . R ep. N . S. 643).

F ro m  th is  ju d g m e n t th e  presen t appeal was 
b ro u g h t.

M a n is ty , Q.C. and A. L . S m ith , w ho appeared fo r 
the  a ppe llan t, u rged  the  same a rgum en ts , and 
re lied  on th e  a u tho rite s  c ite d  in  th e  cou rts  below.

B u tt, Q.C. and ./. <7. M athew  were no t called 
upon to  argue fo r  th e  respondent.

T he  L o rd  C h a n c e l l o r  (C a irns). —  M y  L o rd s , 
the re  cannot, 1 th in k , be th e  s lig h te s t d oub t th a t 
in  th is  case i t  w ould n o t have been co rrect to  have 
le f t  to  the  ju r y  a t th e  t r ia l  any question  upon the 
co n s tru c tio n  o f th e  c h a rte r -p a r ty , and indeed I  
do n o t unders tand  th a t th e  c o n tra ry  o f th a t p ro 
p o s itio n  was a rgued b y  th e  learned counsel fo r  
th e  appe llan t. T here  are no te rm s in  the ch a rte r- 
p a rty  w h ich  req u ire  exp lana tion  b y  evidence, and 
by the  op in ion  o f a ju r y .  T he  question  of con 
s tru c tio n , there fore , be ing  fo r  th e  C o u rt, th e  
counsel fo r  the  appe llan t n a tu ra lly  fe lt  them selves 
constra ined  to  contend th a t th o  m isd ire c tio n  to 
be com pla ined  c f  on the p a rt o f B re t t ,  J. was 
th a t  he d id  n o t place upon the  c h a rte r-p a rty  the  
cons truc tion  fo r  w h ich  th e  a p p e lla n t contends, 
aDd then  leave to  the  ju r y  the  question  w he the r 
a reasonable cargo had been tendered, hav ing  
reg a rd  to  th a t co n s tru c tio n  of the  c h a rte r-p a rty  
on w h ich  th e  appe llan t ins is ts .
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I  w i l l  ask y o u r  L o rd sh ip s  to  tu rn  to  the  
c h a rte r-p a rty , fo r  the  purpose o f asce rta in ing , 
in  th e  f i r s t  place, w h a t is th e  tru e  cons tru c 
t io n  to  be p u t upon it .  I t  p rov ides th a t  
th e  sh ip , a fte r a r r iv in g  a t H o n g ko n g  and d is 
c h a rg in g  there , sha ll “  sa il fo r  M a n illa  fo r  orders 
to  load  e ith e r the re  o r a t Y lo i lo  o r  a t Zebu, 
th e  fo llo w in g  cargo o f la w fu l m erchandise to  be 
p u t  w ith in  reach o f th e  vessel’s tack les  b y  th e  
fre ig h te rs , o r th e ir  agents .”  The fre ig h te rs  
a re  bound to  p ro v id e  th a t  “  fo llo w in g  cargo,”  
w ha te ve r i t  m ay be, and th e y  are to  be a llow ed 
f i f t y  w o rk in g  days fo r  loa d in g  th e  cargo, and 
cus tom ary  d ispa tch  a t th e  p o rt o f d ischa rge , and 
i f  th e y  de ta in  th e  vessel lo n g e r they  are to  be 
lia b le  to  pay d e m urrage  in  th e  usual way.

N o w  th e  cargo  w h ich , on th e  one hand, the  cha r
te re rs  had the  r ig h t  to  have ca rried , and w h ich , on 
th e  o th e r hand, th e y  were bound to  p rov ide , is th u s  
d e sc rib e d : “  A  fu l l  and com ple te  cargo o f sugar 
in  bags, hem p in  compressed bales, m easure
m en t goods.’ “ These w ords “ a n d ”  and “ o r ’ 
a re  no t w ith o u t some sign ificance, because they 
appear ra th e r  to  show th a t th is  specifica tion  of 
d iffe re n t k in d s  o f cargo was to  be read e ith e r 
d is ju n c t iv e ly  o r  c o n ju n c tiv e ly .i t  m ig h t be a ll o f one 
k in d  o r  i t  m ig h t  be a m ix tu re  o f the  tw o  k in d s  m en
tio n e d , “  n o t exceeding w h a t the  vessel can reason
a b ly  s tow  and c a rry  ove r and above he r tack les .”  
A n d  th e n  i t  p rov ides fo r  the  passage w h ich  is  to  
be p e rfo rm e d ; and then, in  cons ide ra tion  of 
th a t,  the  fre ig h te rs  agree th a t  fre ig h t on said 
ca rgo  sha ll be pa id  “ a t th e  fo llo w in g  rates 
i f  loaded a t M a n illa  fo r  th e  U n ite d  K in g d o m , 
41. 2s. 6d. s te r lin g  fo r  d ry  s u g a r ; 41. 5s. fo r w et 
s u g a r; 41. 15s. fo r  hem p and m easurem ent goods.”  
H a v in g  rega rd  to  the  spec ifica tion  o f tw o  prices 
fo r  the  tw o  k in d s  o f sugar m entioned , we are 
e n t it le d  in  c o n s tru in g  th e  co n tra c t to  go back to 
th e  sentence w here sugar was f ir s t  m entioned , 
and to  read th e  w ord  there  as i f  i t  w ere “ w e t o r d ry  ”  
s u g a r; then  the  c o n tra c t becomes a con tra c t to  
c a rry  “‘ a fu l l  and com ple te  cargo o f w e t o r d ry  
suga r in  bags, hem p in  compressed bales, and 
m easurem ent goods, n o t exceeding w h a t the  
vessel can reasonably s tow .”

N o w  as regards th e  cargo w h ich  m ig h t be 
tendered, and w h ic h  the  sh ipow ne r was bound 
to  ca rry  ; I  fee l no d if f ic u lty  in  adv is in g  y o u r 
L o rd s h ip s  as a m a tte r  o f o rd in a ry  cons truc
t io n , abou t w h ich , unless th e re  is  som e th ing  to 
be found in  o th e r p a rts  of the docum ent q u a li
fy in g  the  o rd in a ry  m ean ing  o f th e  w ords, there  
can be no doubt, th a t the  m ean ing  of th is  
s t ip u la tio n  is  th a t i t  g ives to  th e  ch a rte re r the  
o p tio n  in  w h a t fo rm  he w i l l  te n de r the  c a rg o ; he 
m ay tender i t  a ll o f w e t sugar, o r o f d ry  sugar, o r 
o f hem p, o r  o f m easurem ent goods, o r he m ay 
a d m ix  th e  d iffe re n t item s o f  cargo as he th in k s  f it ,  
a lw ays p ro v id e d  th a t  he does n o t presen t a cargo 
o f any k in d , o r o f a ll k in d s  toge the r, w h ic h  is 
unreasonable as rega rds th e  n a tu re  o f th e  goods 
w h ich  he presents. T he  o n ly  l im i t  as regards 
q u a n tity  is  th a t  w h ich  is la id  dow n, na m e ly , w h a t 
th e  vessel can reasonably stow. P ro v id e d  he 
keeps w ith in  th a t  l im it ,  and presents goods w h ich  
are o f th e  o rd in a ry  k in d  a t th e  place w h ich  is 
m entioned , he m ay take  h is  choice in  w h a t fo rm  he 
w il l  p resen t th e  g oods ; th a t is to  say, w h ich  o f the 
va rious ite m s  m en tioned  he w i l l  choose as the  
cargo to be carried.

T he  consequence o f any o th e r cons tru c tio n  
w ou ld  be, as regards th e  f re ig h te r  o r char
te re r, o f the  m os t serious k in d . T he  sh ip  is 
to  come to  M a n il la  in  a l im ite d  n u m b e r o f 
days, th e  cargo m u s t be p u t on board th e re : 
he m ust, acco rd ing  to  th e  o rd in a ry  usage o f m er
chants, i f  he is a p ru d e n t m an, have his cargo 
prepared beforehand ; he m us t have entered in to  
h is  con trac ts , o r have the  goods in  h is  s tore  ready 
to  be p u t  on board. B u t, acco rd ing  to  th e  v iew  
o f the  learned  counsel fo r  th e  appellant, his r ig h t  
to  select th e  cargo to  be p u t on board w i l l  have 
to  be sub ject to  considera tions as to  w h ich  he can 
fo rm  no p rope r o p in io n  h im s e lf beforehand. H e  
m u s t consider w h a t th e  pum ps o f the  vessel, i f  
th e y  be the  o rd in a ry  pum ps, w i l l  be able to  e ffect 
in  th e  w ay o f d isch a rg in g  the  m o is tu re  a r is in g  
fro m  the  w e t sugar ; he w ou ld  have to  consider 
w h e th e r the  evapora tion  consequent upon  the  
sta te  o f th e  w eather w i l l  be g re a te r o r less a t the  
ac tua l t im e  w hen the  goods are p u t on board  ; and 
he w ill,  the re fo re , n o t be in  a pos ition  to  p rov ide  
a com plete cargo o f one o f the  specified a rtic les , w e t 
sugar, unless he w i l l  take  th e  r is k  o f the  pum ps 
be ing  adequate to  d ischa rge  the  m ois tu re , and of 
th e  state o f th e  w ea ther be ing  such as no t to  
th ro w  auy u n u su a lly  severe s tra in  upon those 
purapR. i t  appears to me th a t these are cond itions 
w h ich  i t  never could have been in tended  th a t the 
fre ig h te r  o r  ch a rte re r w ou ld  undertake . A n d , on 
th e  o th e r hand, when y o u r L o rd s h ip s  tu rn  to  the 
pos ition  o f th e  sh ipow ner, any inconvenience 
w h ich  m ay arise  is one fro m  w h ich  he can g u a rd  
and p ro tec t h im se lf in  th e  s im p le s t w ay possible. 
H e  i t  is w ho know s exac tly  w h a t the  pum ps o f h is  
sh ip  w i l l  d o ; he m u s t be taken  to  k n o w  the  n a tu re  
o f the cargo he engages to  c a r r y ; he m u s t be 
taken  to  kn o w  w ha t w e t sugar requ ires  in  the  w ay 
o f p u m p in g  p o w e r; and  i t  is fo r  h im  i f  he wishes 
to  g u a rd  aga inst any inconvenience upon th e  sub
je c t, to  s tip u la te  th a t  as regards one ite m , w h ich  
is  onerous and irkso m e , nam e ly , w e t sugar, he w i l l  
no t, u n d e r any circum stances, ca rry  beyond a 
ce rta in  am oun t. There fore , w hen yo u  compare 
the  inconvenience o f the bu rden  as aga inst the  
cha rte re r, and the ease w ith  w h ich  i t  m ay be borne  
b y  the  sh ipow ner, eve ry  cons ide ra tion  w ou ld  lead to  
th e  conclusion th a t i t  is the  sh ipow ner who m ust 
p ro te c t h im se lf b y  an express s tip u la tio n . B u t I  
am  con ten t to  res t upon  th e  o rd in a ry  m ean ing  o f 
th e  w ords, w h ich  appear to  me to  g ive  to  the  
ch a rte re r the o p tio n  o f how  he w il l  load the  sh ip .

N o w  i f  th a t  be so, the  c h a rte r-p a rty  m u s t be read 
in  the events w h ich  have happened, as i f  i t  were a 
ch a rte r fo r  a fu l l  and com ple te  cargo o f wet sugar, 
n o t exceeding w ha t the  vessel can reasonably c a rry  
ove r and above th e  tackles. I f  th a t be so, w h a t is 
the  o b lig a tio n , as regards the  sh ip , upon  the  
sh ipow ne r?  C le a rly  to  p ro v id e  a sh ip  w h ich  is 
reasonably su ited  to  ca rry  th a t p a rt ic u la r  cargo ; 
a sh ip  w h ich  is staunch  and seaw orthy.

I t  was, indeed,a ttem pted  to be contended th a t th a t 
genera l o b lig a tio n  w h ich  w ou ld  be im p lie d  b y  law , 
was in  some way qua lifie d  by tw o  a c tu a l p rov is ions o f 
th e  ch a rte r-p a rty , especia lly the  express p ro v is ion  
as to  insurance. T h a t p ro v is ion  appears to  mo to 
be e n tire ly  cons is ten t w ith , and n o t in  any way 
an tag o n is tic  to , the  im p lie d  u n d e rta k in g  th a t the  
sh ip  sha ll be staunch  and seaw orthy. I t  is  a 
separate and a h ig h e r engagem ent th a t the 
“  vessel before and w hen re ce iv in g  cargo sha ll 

I be good r is k  fo r  insu rance ,”  th a t is to  say,
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th a t she jn a y  be in su re d  a t th e  m ost fa v o u r
able ra te  a t w h ich  au insurance  can be effected 
to r  the  p a rt ic u la r  cargo. I t  was adm itte d , and 
could n o t be denied, th a t she m ig h t be staunch  
ant* seaw orthy, and y e t th a t i t  m ig h t n o t 
bo Possible to  p red ica te  o f h e r th a t she was a 
good r is k  fo r  insurance. T hen  th e  o th e r express 
Pr ovis ion  is  th a t  “  in  and d u r in g  th e  voyage the  
m aster shall take  a ll p rope r means to  keep the 
v essel t ig h t ,  s taunch , and s tron g , w e ll m anned 
an<* found , and in  every way f it te d  and p rov ided  
lor th e  voyage.”  T h a t appears to  me to  take  up 
he case a t the  com m encem ent o f the  voyage, and 

ltJ place o f be ing  incons is ten t w ith  an im p lie d  
W arranty th a t th is  sh ip  shou ld  be staunch  and 
seaw orthy up to  th a t tim e , to  assume th a t the  
m eaning of the  con tra c t was th a t up  to  th a t t im e  
she should be p rov ided  as a staunch  and seaw orthy 
®hip, and th a t th e n  the re  should commence th is  
mother ob lig a tio n , th a t d u r in g  th e  w hole of the  

Voyagg the  m aster shou ld  be bound to keep he r in  
a f state up to  the  tim e  o f her a rr iv a l.
JNow i f  th a t is  the cons tru c tio n , as I  su b m it th a t 

1 ls ,of the ch a rte r-pa rty ,w as  there  any m isd ire c tio n  
Oh the p a rt o f the  learned ju d g e ?  A s  I  under- 
" and his charge he adopted th is  cons tru c tio n  o f 

6 c h a rte r -p a r ty ; he d irec ted  th e  ju r y ,  as he 
T h ' t - t °  have d irec ted  them , as a m a tte r  o f law  : 
,, ls 18 the  co n s tru c tio n  o f the  c h a rte r-p a rty —

, ?se af e the  r ig h ts  o f th e  c h a rte re r— th a t is the 
th  1? a*'*on th e  sh ipow ner. A n d  th e n  he to ld  
wh ta^ ' ng  d ire c tio n  fro m  h im , to  fin d
, .echcr the  cargo  o f w e t sugar presented to  the  

pow ner a t Y lo ilo  was a reasonable cargo w ith in  
e m eaning o f a c h a rte r-p a rty  h a v in g  th a t  con- 

the  ju r y  fo u n d  w ith  th a t d ire c tio n , 
ahl suSa r offered to  the  ca p ta in  was a reason- 
to  6 Car^ 0’ th a t the  sh ip  was Dot reasonably f it te d  
d oa rry  a reasonable cargo of w et sugar, th a t  the  
of n*age o f fe re d  by the  sugar was n o t “  th e  re s u lt 
in  ti?  ° 'y n defective co n d itio n , w ith o u t any defect 
fou d n W ’ ° r  an^  L .u lt  o f th e  cap ta in ,”  and th e y  
“  p, t *le  damage caused to  th e  sugar was

aused by th e  un fitness o f the sh ip  to  c a rry  the  
r  g0 ed to  her, o r by  the  sh ip  b e ing  u n - 

sonably u n f it  to  ca rry  a reasonable cargo o f 
sk id  ° f WRt  suSa r, o r  by w a n t o f reasonable care o r 
* , . „  e cap ta in  in  tre a tin g  the cargo de live red
: j  lm ‘ I  th in k  th e  d ire c tio n  o f the learned 
j r ^  was pe rfe c tly  correc t, and w ith  these fin d - 

M  o llo w in g  upon th a t d irec tion , o f course the  
Te was e n tire ly  exhausted, 

c ^  sab m it th a t the re  is no g round  fo r  d if fe r in g  
m n i f -di 6 unan im ous op in ion  o f the  C ourts  of Com- 
th -n  , , uas and E xchequer C ham ber, and I  m ove 
anH l udg m e n t o f those cou rts  be a ffirm ed, 

T 'J“ }s aPPeal d ism issed w ith  costs.
H ^ t h e r le y .— M y  L o rd s , the u n a n im ity  o f 

; . § es before w hom  th is  case has been a rgued
rp£TnrrfUuC®SS' v,° staKes> 's  n o t a t a ll s u rp r is in g , 
case b6lDg lac  ̂ to  t *ie  c ircum stances o f the

of th ^ rSt P^aoe W 'fb  reg a rd  to th e  constrnetion  
iu d « !  c° ntracfc> aPPears to  me th a t  th e  learned  
u n n n h T  n i1l p rm e  was perfec tly  r ig h t  in  ta k in g  
0f i mse^  to  construe th a t co ntrac t as a m a tte r
s t r u c H n n T 1 1 °  State the  re s u lt o f such con- 
his c o Z  P rovided, o f course, th a t

cons tru c tio n  be found to  be correct.

th is  *3 1 ? ™  t0  “ e th a t the re  can be no doubt th a t 
should " . . f n " 116!'11, ib a t  the  sh ip  in  question  

a ll a t th e  specified po rts , am ongst

o th e rs  Y lo ilo ,  th a t she shou ld  the re  take  a com 
p le te  cargo o f sugar in  bags, n o th in g  be ing  said 
in  th a t  p a rt o f th e  co n tra c t as to  w he the r the  
sugar was to  be w et o r  d ry . She was to  take “ a 
f u l l  and com ple te  cargo o f sugar in  bags, hem p 
in  compreBs'ed bales, and m easurem ent goods.”  
The re fore  th e  cargo m ig h t  e ith e r be a cargo of 
sugar in  bags, o r  o f hem p in  compressed bales, o r 
o f m easurem ent goods. W e t su g a r m ig h t, we 
unders tand , be packed in  bags ; and to  show th a t 
i t  was in  con tem p la tio n , we have n o t o n ly  the  fac t 
s ta ted in  evidence th a t i t  is an a rtic le  co n s tan tly  
sh ipped from  Y lo ilo ,  b u t we have also an express 
p ro v is io n  in  th e  c h a rte r-p a rty  as to  w ha t the  p rice  
sha ll be, and the  p ric e  is p u t a t 41. 2s. 6d. per to n  
fo r  d ry  sugar aud a t 41. 5s. a ton  fo r  the  w e t 
sugar. Therefore  i t  appears to  me as p la in  as 
a n y th in g  cau w e ll be, th a t the sh ipper had  th e  
choice o f the  cargo, w he the r i t  was to  be o f sugar 
a t a ll in  bags, o r w h e th e r he shou ld  p re fe r to  have 
i t  composed p a rtly  o f sugar, and p a r t ly  o f o th e r 
a rtic le s  ; and he had th e  choice as to  the  sugar 
its e lf  w he the r i t  was to  be wet o r d ry . T he  o n ly  
m is d ire c tio n  com pla ined  o f is  w ith  reference to  
th is  p o in t as to  the  co n s tru c tio n  o f the  c o n tra c t. 
The  res t o f the case seems to  have been placed 
before th e  ju r y  v e ry  c le a rly  and  d is t in c t ly .  The  
ju d g e  asks,' “  W as the sh ip  reasonably f i t  to  c a rry  
a reasonable cargo o f Y lo ilo  w e t sugar ? ”  T hen  
aga in  he says, “  I f  you  th in k  the  sugar was the 
o rd in a ry  Y lo i lo  cargo, then  the damage is su ffe red  
by some defect in  the sh ip , o r some trea tm e n t of 
th e  cap ta in .”  A s  regards th e  question  o f th e  
pum ps, w h a t he says is, “  T he  pum ps were ce rtifie d  
i t  is  tru e , b u t  they were n o t b ro u g h t up and ex
am ined, i t  was assumed th a t th e y  were su ffic ien t. 
Y o u  have i t  in  evidence th a t in  o rd in a ry  sugar 
sh ips o rd in a ry  pum ps are used. T he  o n ly  w ay 
yo u  have to  consider the  m a tte r here is th is , 
w hether th o u g h  in  au o rd in a ry  sugar sh ip  o rd in a ry  
pum ps w il l  do, w h e th e r th is  was au o rd in a ry  sugar 
sh ip , w he the r she was n o t too la rge  fo r  w h a t she 
had  u ndertaken  to  do unless she had e x tra  a p p li
ances.”  N o th in g  cou ld  be m ore clear th a n  th a t 
w ay o f p u t t in g  the  case before th e  ju r y .  T he  
learned  judge  te lls  the  ju r y  th a t th e  sh ip p e r was 
e n tit le d  i f  he pleased to  p u t on board a cargo 
w h o lly  o f w et sugar, in  w h ich  I  th in k  he is q u ite  
c o rre c t ; b u t he says th a t that, w e t sugar m us t 
be a reasonable cargo to  be carried , and he 
leaves i t  e n tire ly  to  the  ju r y  to  say w h e th e r a 
reasonable cargo o f Y lo i lo  w et sugar was sup
p lie d  ; they  have found th a t  i t  was. A n d  w ith  
rega rd  to  the  pum ps, he p u ts  th e  case in  the  
exact way in  w h ich  the d if f ic u lty  has been 
encountered by  th e  p a rtie s  to  th e  con trac t. The  
sh ipow ner does no t appear to  have b e though t 
h im se lf w ha t he was about to  do when he s t ip u 
la te d  th a t he w o u ld  take  th is  com m od ity , h a v in g  
th is  p a rt ic u la r  and special character, w ith  the  
com m on pum ps th a t he had used h ith e rto  in  h is 
sh ip  w ith  o rd in a ry  cargoes o f a d iffe re n t descrip 
tion . I t  is  n o t because he has n o t th o u g h t fib to  
p ro te c t h im se lf, o r to  fu rn is h  h im se lf, as he w ou ld  
have done i f  he had th o u g h t of i t  in  su ffic ie n t 
tim e , w ith  su ffic ien t pum ps fo r  th e  cargo th a t he 
has undertaken  to  ca rry , th a t he is e n tit le d  to  be 
re lieved  fro m  h is  con trac t.

I  apprehend the learned ju d g e  was q u ite  r ig h t  
in  te ll in g  the  ju r y ,  as a m a tte r o f law , th a t he 
had con trac ted  to  c a rry  a reasonable cargo of 
Y lo ilo  wet sugar, A s  regards a ll th e  o th e r p a rts
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o f the  case th e re  is h a rd ly  a d isp u te  between 
th e  parties.

Therefore , m y  L o rd s , I  come to  th e  same conclu 
sion as th a t  a t w h ich  th e  courts  below  have 
a rrived .

L o rd  O ’H a g a n .— M y  L o rd s , I  am  q u ite  o f th e  
same op in ion .

I  th in k  there  is  no m isd ire c tio n  in  th is  case. 
I n  m y  op in ion  the  C o u rt o f Com mon Pleas was 
pe rfe c tly  r ig h t  in  say ing  th a t the charge o f 
the  learned ju d g e  was e n tire ly  co rre c t in  p o in t 
o f  law , as i t  ce rta in ly  was ve ry  c lear and care fu l 
in  its  s ta tem en t of facts. T he  learned  ju d g e  d id  
w ha t appears to  me to  have been h is p la in  d u ty . 
H e  f ir s t  construed  th e  con trac t, in  the  n ex t place 
he app lied h is  cons tru c tio n  o f i t  to  th e  facts o f the  
case, and then  le f t  those fac ts  to  the  ju r y  to  be 
de term ined  by  the  l ig h t  o f th e  law , as he had 
expounded i t  to  them . H is  cons tru c tio n  appears 
to  me to  have been pe rfec tly  correc t. The  words 
o f the passage w h ic h  has been read fro m  the 
c h a rte r-p a rty  seem in  them selves to  req u ire  no 
com m ent, and no e lu c id a tio n . P la in ly  i t  was 
w ith in  the  o p tio n  o f th e  ch a rte re r here to  have 
one o f the  th ree  sorts o f cargoes ind ica ted  in  the 
ch a rte r-p a rty , ju s t  as he chose. I f  he selected 
sugar i t  was fo r h im  to  say w h e th e r th e  cargo o f 
sugar to  be p u t in to  th e  vessel shou ld  be w et o r 
d ry , and th a t is m y  op in ion  q u ite  irrespec tive  o f 
th e  subsequent clause in  the  c h a rte r-p a rty  w h ich  
d is tingu ishes  between the  p rice  to  be pa id  fo r  th e  
w e t and the  d ry  sugar. The  words o f the  p ro 
v is io n  in  the  c h a rte r-p a rty  seem to  be p e rfe c tly  
clear. T hey g ive  an o p tio n  to  the  cha rte re r, and 
he exercised th a t op tion . N ow , cons ide ring  no t 
m ere ly  th e  w ords o f th e  ch a rte r-p a rty , b u t the  
reason o f  th e  th in g , i t  seems to  be q u ite  a 
m onstrous suppos ition  th a t  the cons tru c tio n  con
tended fo r  b y  the  ap p e lla n t cou ld  have been in  
the  m inds  o f  these pa rties  a t the  tim e  when th e y  
entered in to  th e  c h a rte r-p a rty  T he  na tu re  o f the 
a rrangem ents  o f the  vessel, th e  ch a rac te r o f th e  
pum ps, and a ll the  o th e r m a tte rs  w h ich  w ou ld  
have to  be considered in  o rde r to  de te rm ine  
w h e th e r th e  vessel was su ited  to  c a rry  a cargo o f 
th is  d escrip tion , a ll th a t  know ledge was w ith  the 
sh ipow ner, and w ith  the  capta in  o f the ship. Tho 
ch a rte re r had no such know ledge a t a ll, and to  cast 
upon  h im  th e  necessity, o r th e  d u ty  o f a cq u ir in g  
th a t  know ledge w ou ld  seem to  me an ex trem e ly  
unreasonable th in g , n o t to  be done unless we were 
coerced by  the  w ords of th e  con trac t, w h ich  appear 
to  coerce us th e  o th e r w ay. T h a t h a v in g  been th e  
co n s tru c tio n  o f  th e  learned judge , he seems to  me 
in  the  m os t em pha tic  way to  have p u t to  the ju r y  
the  question  w h ich  i t  was th e ir  special d u ty  to  
answer.

Ono passage tow ards the  end o f th e  charge 
seems to  me to  show th a t m ore c le a rly  than  
th e  re s t o f i t :  “ Y o u r  rea l p o in t to  consider 
w i l l  be th is — was th is  m is fo rtu n e  th e  re s u lt o f 
th e  sugar p u t on board be ing  d iffe re n t fro m  the 
o rd in a ry  Y lo i lo  sugar p u t on board s h ip s ; o r 
was i t  the  re s u lt o f a la rge  sh ip  u n d e rta k in g  to  
do th is  w ith  pum ps su ffic ien t fo r  herself, b u t 
no t su ffic ien t to  l i f t  the  o rd in a ry  dra inage o f an 
o rd in a ry  Y lo i lo  cargo? W as i t  th e  re s u lt o f one 
th in g  o r the  o th e r?  ”  T h a t was the  ju r y ’s ques
tio n . T h a t question was p u t to  them  in  the 
c learest and m ost luc id  way by the learned judge , 
and he g o t a ve ry  em pha tic  answer fro m  the ju r y ,  
w ho de te rm ined  th a t the cargo was reasonable,

b u t th a t th e  a rrangem ents  of th e  sh ip  were 
unreasonable, th a t  the  cap ta in ’s conduc t was u n 
reasonable, and th a t th e  w hole  o f th e  m is c h ie f 
arose from  the  conduct o f th e  sh ipow ner, and not 
fro m  the  conduct o f the  cha rte re r.

M y  L o rd s , u nder a ll the  c ircum stances of the 
case, I  th in k  the  ju d g m e n t o f th e  C o u rt o f C om 
m on Pleas was r ig h t .

L o rd  S e l b o r n e .— M y  L o rds , I  agree.
Judgm ent o f  the C o u rt o f  Exchequer Chamber 

affirm ed, and appeal d ism issed w ith  costs.
A tto rn e y  fo r  th e  a p p e lla n t, S hum , Crossman, 

and Crossman.
A tto rn e y s  fo r  the respondent, W altons, Bubb, 

and W alton.

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL

ON APPEAL FROM  T H E  SU PR EM E COURT OF N E W  
SOUTH W ALES.

Reported by C. E . M a ld e n , Esq., B arris ter-a t-Law .

Tuesday, June  29 ,1875.
(P resent, T he  E ig h t  H ons. S ir  B a r n e s  P e a c o c k , 

S ir  M o n ta g u e  E. Sm it h , S ir  R o b e r t  P . C o l l ie r , 
and S ir  H e n r y  K e a t in g .)

T h e  A u s t r a l a s ia n  I n s u r a n c e  C o m p a n y  (apps.) v.
W il l ia m  T o w n l e y  J a c k s o n  (resp .)

M a rin e  insurance— B a r ra try — W il fu l  act— K n o w 
ledge th a t act is  il le g a l— K id n a p p in g  A ct 1872 
(35 % 36 Viet. c. 19).

The K id n a p p in g  A c t 1872 (35 3p 36 Viet. c. 19), 
having p ro h ib ite d  the c a rry in g  o f  P o lynes ian  
native  labourers in  ships w ith o u t a  licence, under 
p e n a lty  o f  fo r fe itu re  o f  the ship, a m aster who, 
w ith o u t the a u th o r ity  o f  h is owners, but w ith  a 
knowledge o f  the p ro h ib it io n , ships and carries  
n a tive  labourers, an d  so b rings about the seizure  
and condem nation o f  his ship, com m its an act o f  
b a rra try  in  respect o f w h ich  h is owners m ay  
recover aga ins t t l ie ir  underw rite rs .

Where a master ships and  carries  P o lynesian  na tive  
labourers w ith o u t a licence, aga inst the p ro v i
sions o f  the K id n a p p in g  Act 1872, p ro o f th a t the 
master, a lthough he m ay never have seen the A ct 
i ts e lf  o r the p roc lam a tion  thereof in  the A u s tra la 
sian  Colonies, was in fo rm e d  before sh ip p in g  the 
labourers th a t such an  A ct existed, and th a t i t  
was ille g a l to c a rry  them, is  sufficient, evidence to 
ju s t i f y  a  ju r y  in  f in d in g  tha t he skipped and  ca r
r ie d  the labourers w i l fu l ly  and w ith  Icnoivledge o f  
the p ro h ib it io n , so as to make h is  act barra trous. 

T h is  was an appeal aga inst a decision of the  
Suprem e C o u rt o f N ew  S ou th  W ales, d isch a rg in g  
a ru le  n is i  fo r  a new t r ia l ,  on the  g ro u n d  o f m is 
d irec tio n , obta ined by the  appellants in  an action  
in  the said co u rt, in  w h ich  th e  respondent was 
p la in t if f  and the  appe llan ts  were defendants.

T ho  action , w h ich  was commenced on th o  9 th  
Feb. 1874, was b ro u g h t to  recover as fo r  a to ta l 
loss, under fo u r polic ies o f insu rance  made by  the  
respondent w ith  the  appe llan ts ’ com pany, upon 
h u l l  and fu rn itu re , cargo, o u tf it ,  and boats o f the 
respondent’s barque C rishna, w h ich  was engaged 
in  the  beche-de-m er trade . T he  pe rils  insured  
aga inst were, am ongst o thers, those o f “  b a rra try  
o f th e  m asters and m ariners, and o f a ll o th e r perils , 
losses, and m is fo rtu n e s  th a t have o r  sha ll come to 
th e  h u r t,  d e tr im e n t, o r damage o f the  ”  respective 
su b je c t-m a tte rs  o f insurance above-m entioned.
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Th® appellants pa id  in to  c o u rt, as to  one o f the 
ship s boats, a sura w h ich  was accepted b y  the  
respondent, b u t as to  the  residue, they pleaded 
hat the re  was no loss by th e  p e rils  insured  aga inst, 
n  th a t plea issue was jo ined.
Ih e  cause was tr ie d  on the 6 th  M ay  1874, before 

,l r  James M a r t in , C .J., and a ju r y .  O n the  t r ia l ,  
e fo llo w in g , am ongst o the r facts, appeared : The 
n s ' * a sailed fro m  Sydney on th e  5 th  A p r i l  1872, 

n a beche-de-mer voyage, under the  com m and of 
QaPt- W a lton , w ho had no a u th o r ity  fro m  the 

Hers to  g e t o r engage in  c a rry in g  n a tive  la - 
oarers, nor any genera l a u th o r ity  o r  d isc re tio n  to  
se fhe vessel in  any way he m ig h t consider necesr 
r y ‘ A f te r  the  G rishna  sailed, and w h ils t she was 

n voyage, on th e  31st A u g . 1872, the  K id 
napp ing  A c t  1872 (35 &  36 V ie t.  c. 19), was pro- 
^a inaed in  th e  A u s tra lia n  Colonies. [T h e  sections

A c t  app licab le  w il l  be found  in  the  ju d g m e n t.]
and before 

any na tives on board, he
O ^ e r  gaid A c t  had been p roc la im ed  and 

apt. W a lto n  had taken  any na tives on bot
as warned by  the  cap ta in  o f th e  R o ya l Duhe, 

he fe ll in  w ith  in  S he lbu rn  B ay, Torres 
.ra its , th a t the re  was a K id n a p p in g  A c t  o u t 

i c a rry in g  Po lynesian 
so -. . s> au d  rendered them  lia b le  to  se izure  fo r 
„  -, 01.''£ onless th e y  had f ir s t  obtained a licence 
a . Klv on a bond fo r 5001. A fte rw a rd s  ho was 
, m warned by a b lack  nam ed Peter, w ho to ld  

h in g  vest 
count of

c7. ■ '"aPf- M c C o u rt, o r M cC a in t, o f th e  E n-
„ i ,  , ress> w arned  h im  of the p ro h ib it io n , and th a t 

vessels had le ft the  S tra its  fo r  licences.
and H oaro  th e  ch ie f

wh l, *' Jat t'here was a K id n a p p in g  A c t  o u t 
lab Ctl Pro h ib i‘ ed  vessels fro m  c a rry in g  Po lynesian 

ourers, and r endered them  lia b le  to  seize re fo r

h im  ii l ™  dy a b lack nam  
g  , a f *1 0  f is h in g  vessels had le ft the  S tra its  fo r  
IK » 116?, on aoco u n t o f th e  A c t.  F in a lly ,  in  Jan. 

( ’apt. ¥ , n n „ r t  ........................ -

ITn tb e »vonCi 8  naa letc tnc
mat 7  advif;o o f M cC a in t, _ ....................
Y o r k °  ^ r ^ m a ' Oapt. W a lto n  went to  Cap 
th e rs ’ i  M r. Ja rd ine , th e  police m ag is tra te  
seein’ *ad ^ le Act,, ô r  tbe  P u rPose ° f  h im se lf 
Y o rk ^ l A f te r  Capt. W a lto n ’s re tu rn  fro m  Cape
the 1 1 . 1? f 0 0 ^ . 0 1 1  h ° a rd about th i r t y  natives, and on 
¡gydn 1 1873, he sailed w ith  them  on board fo r
by ivr • Passaoe th e  G rishna  was seized 
bann r  , al esty ’s sh ip  R a s ilisk , taken  in to  B ris - 
C ou rV ' rv re  C0I|demned by th e  Y ic e -A d m ira lty  
cou rt 1Ili  l^ aeeilsfand, and sold b y  th e  order o f th a t 
th is  n T nch was t a 0  to ta l loss in  respect o f w h ich  
found C l0U  j.Was b ro u g h t. T he  evidence w i l l  bend  m ° f  ! ly  &tated .n th e  -ud e u t_

and id d °  t r ja  ̂ de fendants ca lled  no w itnesses 
T h ddp ° - d IJ°  evi.denc0-

w in , 7;> h ie f Justice  sum m ed up in  accordance 
iu rv  V' R ° wcrof t  ( 8  Bast. 126), rea d in g  to  the 
iu d ™  .com m enting upon  L o rd  E lle n b o ro u g h ’s 
Jaugm ent in  th a t case.

defeld"r  V1 6  f'?ry  had re a re d ................. .........................
an 8  asked th e  C h ie f Ju s tice  to  reserve tw o

th e  counsel fo r  the
------- ea th e  T— -- -

po in ts  fo r  the c o u rt:
irs t, as to  the rece p tio n  o f a p rin te d  copy o f 

a 1 0  fvlteeMskm d  Gazette w ith o u t p roo f o f it .  
l ~ U 7 ’ as 1 °  the  cap ta in  n o t h a v in g  any 
v n , ° r i f d^® jt ^ a*i tbe  A c t  had passed m a k in g  

,a he dM  an offence, co n tend ing  th a t h is 
. o rd e r to  be ba rra tro u s  o u g h t to  bo a 

rn, w ilfu l act. &
rn?° Po i“ ts  wore a cco rd in g ly  reserved, 

ah the C lL re tU rn6d  a verd lcc fo r  the  p la in t i f f  on

a r u k  n L in f ,  J,Une 187? ',tbe  defendants ob ta ined  
F irs  tv, t  ?,eW trla]’. 0,1 the «rounds  : 

denee. " 1 1 6  ve rd lo t was aga inst th e  ev i-

Secondly, th a t  h is  H o n o u r a d m itte d  iin  evi-

denoe a paper p u rp o r t in g  to  be th e  Queens
la n d  Gazette, w ith o u t fu r th e r  p ro o f thereof.

T h ird ly ,  th a t h is H o n o u r shou ld  have d irec ted  
th e  ju r y  th a t th e  m aster was n o t g u i l ty  of 
b a rra try  unless he w i l fu l ly  v io la ted  the 
p rov is ions  of the K id n a p p in g  A c t 1872, o r 
a t least w ith  know ledge o f the  same and o f 
the p roc lam ation  th e re u n d e r hav ing  been 
pub lished.

O il the  26 th  Sept. 1874, the  ru le  came on fo r 
hea ring . The  tw o  f i r s t  m en tioned  p o in ts  were 
abandoned w ith o u t a rg um en t, the  sole p o in t argued 
be ing  as to  the a lleged m isd ire c tio n . The  ru le  
was d ischarged by a m a jo r ity  o f the co u rt (H a r
g rave  and F auce tt, JJ .), S ir  James M a rtin , C.J., 
d issen ting . The  fo llo w in g  ju d g m e n ts  were d e li
vered :—

S ir  James M a r t in , C .J.— In  th is  case the ve rd ic t 
was fo r  th e  p la in t if f ,  w ith  3720(. damages. The 
a m oun t, the re fo re , in vo lve d  in  the question  before 
us is la rge , and the  loss w h ich  th e  insurance  com 
pan y  w il l  susta in i f  th e  v e rd ic t stands is heavy. 
The con trove rsy  has arisen fro m  the  passing o f a 
v e ry  pecu lia r s ta tu te , u n d e r w h ich  th e  do ing  of an 
act innocen t in  i ts e lf  invo lves lia b ilit ie s  to  serious 
penalties ; penalties w h ich  m ay be incu rre d , too, 
w ith o u t the p o s s ib ility  o f th e  persons in c u rr in g  
them  even kn o w in g  o f the existence o f the law. I t  
has been tw ice  he ld  in  the  V ic e -A d m ira lty  C o u rt 
o f th is  co lony— in  the  case o f The M elan ie  (12 
Sup. C t. R . 97), and in  th a t  o f The Challenge  (12 
S. C. R . 127)— th a t in  a s u it o f condem nation under 
th is  s ta tu te , know ledge by the m aster oE the  p ro 
v is ions o f  the A c t  is im m a te ria l, and  i t  appears 
th a t  a lik e  in te rp re ta tio n  has boon adopted in  
Queensland. I n  th is  case the  condem nation seems 
to  have been founded on m uch the same grounds 
as in  the cases I  have ju s t  m entioned . The  capta in  
was c a rry in g  P o lynesian  na tives in  an innocent 
(perhaps even in  a m erito rio us ) way, and because 
the re  was a lite ra l v io la tio n  o f the  A c t, h is  vessel 
was seized b y  a sh ip  o f w ar, and condem ned as 
fo rfe ite d  by the  V ic e -A d m ira lty  C o u rt o f Queens
land . I t  c e rta in ly  appears, on the  whole, to  be a 
case o f extrem e ha rdsh ip . T he  la w  is  c lear th a t in  
a case o f b a rra try , w here the  loss has been b ro u g h t 
about b y  condem nation in  a V ic e -A d m ira lty  C ourt, 
the  mere p ro o f o f the decree o f such cou rt, unless i t  
be im peached fo r  fraud , is su ffic ien t evidence o f 
th e  v io la tio n  o f the  law  upon w h ich  the condem na
tio n  was founded, and i t  is  no t com peten t fo r  the  
defendant, in  the  absence o f fraud , to  show th a t 
the  condem nation was im p ro p e r. I  th in k ,  the re 
fo re , th a t I  r ig h t ly  held th a t th e  decision o f the 
V ic e -A d m ira lty  C o u rt was conclusive between the  
parties  here. B u t then  the  question  arises, w ha t 
is to  be p roved in  a d d itio n  to  make o u t th e  case o f 
b a rra try  ? A s  to  th a t  i t  appears to  m e to  be clear, 
th a t m isconduct on the  pare o f the  m aster m u s t be 
proved to  establish  b a rra try . The  innocent v io la 
t io n , fo r  instance, o f a blockade o r o f any law, does 
n o t am oun t to  such m isco nd u c t; the re  m u s t be 
some w rong  act done. T im e  a fte r tim e  has the 
d if f ic u lty  arisen o f p ro p e r ly  d e fin in g  b a rra try . 
A f te r  lo o k in g  th ro u g h  a la rge  n u m b e r o f  cases in  
w h ich  th e  m a tte r has been discussed, I  have come 
to  the  conclusion th a t the best d e fin it io n  is th a t to  
be fo u nd  a t page 820 o f A rn o u ld  on M arin e  I n 
surance ( 1 s t ed it.), w h ich  I  a cco rd ing ly  adopt as 
co rre c t fo r  th e  purpose o f th is  case, “  B a r ra try  
then  in  E n g lis h  la w  m ay be said to  com prehend 
n o t o n ly  e ve ry  species o f fra u d  and kn a ve ry  covin -
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ous ly  co m m itte d  by  the  m aste r w ith  the  in te n tio n  
o f bene fitin g  h im se lf a t the  expense o f h is  owners, 
b u t every  w ilfu l a c to n  h is p a rt o f know n  il le g a lity ,  
gross m alversa tion , o r c r im in a l neg ligence, by w h a t
ever m o tive  induced, w hereby the  owners o r 
cha rte re rs  of th e  sh ip  ( in  cases w here th e  la t te r  
are considered as owners p ro  tempore) are in  fac t 
dam n ified ,”  I t  seems to  m e th a t every w ord  of 
th a t  d e fin it io n  is m a te ria l. I n  a note a t page 821, 
th e re  is a d e f in it io n  by  L o rd  H a rd w ic k e , w h ich  is 
said to  be the  te rsest and the best. H e  defines it ,  
“  A n  act o f w rong  done b y  the m aste r aga inst th e  
sh ip  and goods.”  B u t th is , I  th in k ,  is n o t s u ffi
c ie n tly  extended to  am ount to  a com plete d e fin i
t io n . There are va riou s  cases to  show th a t an act 
to  co n s titu te  b a rra try  m u s t be k n o w in g ly  done. 
A t  page 839 of A rn o u ld , i t  is said, I  th in k  co rre c tly , 
th a t a fo re ign  sentence s ta tin g  the  sh ip  to  have 
been seized fo r  breach o f b lockade, is n o t conc lu 
sive evidence of b a rra try , fo r  the  breach o f b lo ck 
ade m ig h t  have been co m m itte d  by  th e  cap ta in  in  
ignorance and w ith o u t in te n tio n , in  w h ioh  case i t  
w o u ld  be no b a rra try .”  L o o k in g  a t these passages 
in  A rn o u ld , and a t the  cases genera lly  by  w h ich  
th e y  are bo rne  out, I  am  o f o p in io n  th a t to  estab
lis h  b a r ra t ry  here, i t  was necessary to  show n o t 
o n ly  th a t th e  m aste r ca rrie d  the  Polynesians u nder 
such c ircum stances as am ounted to  a breach of the  
law , b u t also th a t  he knew  th a t he was a c tin g  con 
t r a r y  to  law . I f  the re  was no evidence th a t before 
he to o k  the  is landers  on board he became aware 
o f th e  passing o f the K id n a p p in g  A c t,  no w ro ng  
was done by h im . I t  is  im poss ib le  to  hold th a t  a 
w ro n g  is co m m itte d  by a person w ho does an act 
in n o ce n t in  its e lf  w ith o u t k n o w in g  th a t i t  is con
t ra ry  to  p o s itive  law . I t  is c e rta in ly  tru e  th a t the 
ju r y  were n o t to ld  b y  me th a t  i t  was necessary in  
s u p p o rt o f the  p la in t if f ’s case to  f in d  th a t the  cap
ta in  had know ledge  of th e  passing o f the A c t. A l l  
th a t  I  d id  was to  read to  th e m  the  evidence as to  
th e  passing o f  the  A c t  being com m unica ted  to  the  
cap ta in . T he re  was evidence th a t  he was to ld  th a t 
an A c t  o f the k in d  had  been passed, and th a t he 
w e n t to  Cape Y o rk  fo r  the  purpose  o f seeing M r. 
Ja rd ine , and in q u ir in g  about the  m a tte r. A s  to  
w h e th e r he ever a c tu a lly  m et M r. Ja rd ine , o r saw a 
copy o f th e  A c t,  th e re  was no evidence, b u t the re  
was evidence th a t he was to ld  som e th ing  about 
th e  A c t,  and th a t evidence was m en tioned  b y  me 
to  th e  ju ry .  T he  question  now  is, w he the r the re  
o u g h t to  be a new  t r ia l ,  because I  d id  n o t p o in ted ly  
te l l  th e  ju r y  th a t  i t  was th e ir  d u ty  to  decide 
w h e th e r th e y  believed th e  evidence o r n o t ; and 
th a t  i f  th e y  th o u g h t th a t  th e  captain  had no 
know ledge o f th e  passing o f th e  A c t,  th e y  o u g h t 
to  fin d  fo r  th e  defendants. I t  is tru e  th a t I  was 
n o t asked b y  the  d e fen d a n t’s counsel to  do th is . I f  
I  had been so asked, and had refused, the re  is no 
d oub t a new  t r ia l  o u g h t to  be g ran te d , and i t  is 
now to  be d e te rm in e d  w h e th e r th e  fa c t th a t m y 
a tte n tio n  was n o t ca lled to  th e  om ission, makes 
any d iffe rence. I  am  o f o p in io n  th a t the re  o u g h t 
to  be a new t r ia l  fo r  th is  om ission. I  th in k  th a t 
the  ju r y  w ere ve ry  lik e ly , because I  said n o th in g  
p o in te d ly  to  them  about th e  m a te r ia lity  o f k n o w 
ledge by the  cap ta in  o f  th e  passing o f the  A c t ,  to  
th in k  th a t  m a tte r  im m a te ria l, i t  b e in g  in  fa c t m ost 
m a te ria l, as i t  was necessary fo r  them  to  say 
in  e ffect ( i f  th e y  fo u n d  fo r  the  p la in t if f )  th a t  
the re  had been w rong  conduct on the p a rt o f th e  
m aste r, inasm uch as he knew  th e  th in g  w h ich  
u lt im a te ly  caused the  condem nation  to  be p ro h i

b ited . I t  is ve ry  p robab le  th a t  i f  th e  case goes 
down aga in  to  t r ia l ,  the  ju r y  m ay th in k  th a t the  
m aste r d id  know  th is , b u t th a t is  no t a m a tte r  
w ith  w h ich  we have a n y th in g  to  do now . I t  is 
e n tire ly  a question  fo r th e  j u r j7. I  m ay say in  
conclus ion , th a t u n d e r the  pecu lia r circum stances 
o f th is  case, I  th in k  i t  w o u ld  have been w e ll 
fo r  the  p a rtie s  to  have saved the  expense o f 
th is  lit ig a t io n ,  and to  have done w h a t was recom 
m ended by  the c o u rt in  the  cases o f The M elan ie  
and The Challenge, nam e ly , a p p ly  to  th e  H om e 
G o ve rn m e n t fo r  a rem iss ion  o f the  fo rfe itu re , 
w h ich  a p p lica tio n  th e re  can be no doubt w o u ld  
ba com p lied  w ith .

H a rg ra ve , J .— A s  to  the  f ir s t  tw o  o f the  th ree  
g rounds  upon  w h ich  th is  ru le  n is i  was ob ta ined  
fo r  a new t r ia l ;  v iz . : F irs t ,  th a t  th e  v e rd ic t was 
aga inst evidence ; and, secondly, th a t the  Queens
la n d  Gazette, co n ta in in g  th e  p ro c la m a tio n  o f the  
im p e ria l s ta tu te  ag a in s t k id n a p p in g  was im p ro p e rly  
a d m itte d  as evidence, n o th in g  has been u rg e d  to  
th is  c o u rt in  su p p o rt o f e ith e r o f these tw o  
g rounds ; and I  assume, the re fo re , th a t th e  e v i
dence before th e  j  u ry  was q u ite  su ffic ien t to  su p p o rt 
th e  v e rd ic t, and th a t  th e  Gazette and p roc la m a tio n  
were p ro p e rly  before the  ju r y  in  evidence. The 
th ird  g ro u n d  o f the  ru le  is, there fore , th e  o n ly  
g ro u n d  fo r  me to  consider, v iz . : th a t “  th e  C h ie f 
Jus tice  o u g h t to  have expressly d irec ted  the  ju r y  
th a t the m as te r was n o t g u ilty  o f b a rra try  unless 
he w i l fu l ly  v io la te d  the  p ro v is ion  o f th e  K id n a p 
p in g  A c t,  o r, a t least, w ith  know ledge o f the  same 
aud its  p ro v is ions  and o f th e  p ro c la m a tio n  th e re 
u n d e r.”  F ro m  th e  C h ie f Jus tice ’s ow n re p o rt to  
th is  c o u rt o f h is  d irec tio n s  to  the  ju ry ,  and com 
m ents on th e  evidence, i t  is p e rfe c tly  clear to  m y  
m in d  th a t h is H o n o u r placed the  w hole la w  bear
in g  upon  th e  issue o f “  b a rra try  ’ q u ite  p ro p e rly  
before the  ju r y ,  m ore especia lly by read ing  to  th e  
ju r y  and com m en ting  upon  L o rd  E lle n b o ro u g h ’s 
w e ll-k n o w n  ju d g m e n t in  E a r l  v. R ow cro ft ( 8  East, 
1 2 6 ); and the  ju r y  m us t, the re fo re , have been 
w e ll aware th a t “  kn o w n  i l le g a lity  ”  was the  essence 
o f “  b a rra try , ’ and was th e  o n ly  issue fo r  them  to  
t r y .  H is  H o n o u r also read to th e  ju r y  the  express 
evidence o l th e  m ate as to  the  p roc lam a tion  h a v in g  
been com m un ica ted  to  the cap ta in , and h is h a v in g  
express know ledge  o f th e  passing of th e  A c t  and 
of its  p rov is ions ; and especia lly  read  to  the  ju r y  
the  evidence as to  th e  cap ta in ’s g o in g  to  Cape 
Y o rk  in  o rde r to  in q u ire  in to  the  m a tte r  from  M r. 
Ja rd ine , th e  then  G overnm ent sup e rin te n d e n t 
there . M oreover, even assum ing  th e  w ord  “  w i l
fu l ly  to  be essentia l to  the  d e fin it io n  o f b a rra try  
(w h ich  I  b y  no means a d m it), s t i l l  i t  is  c lear th a t 
th e  om ission o f th is  w ord  fro m  h is H o n o u r's  d ire c 
t io n  to  th e  ju r y  o u g h t to  have been d is t in c t ly  
po in ted  o u t a t the tim e  to  the  ju d g e  by the  defen
d a n t’s counsel, w h ich  was n o t done, bub th e  reser
va tio n  o f the p o in t o n ly  asked fo r. H o ' ‘ om ission ”  
ever fo rm s an y  g ro u n d  lo r  th e  new tr ia l ,  unless 
the  om ission has been d is t in c t ly  refused to  be 
re c tifie d , as w e ll as essential in  law  to  the d ire c 
tio n . B u t  in  th is  case, as I  have said, I  th in k  the  
d ire c tio n  to  th e  ju r y  was in  a ll respects p e rfe c tly  
sound in  law , as p u t  by  the C h ie f Jus tice  to  the  
ju r y .  The  evidence also seems to  me to  be a m p ly  
su ffic ien t to  p rove  in  law  th e  “  w ilfu l ”  b reach ' o f 
th e  A c t  as w e ll as th e  “  know n  il le g a lity , ”  i f  the re  
be any d is t in c tio n  in  th e  te rm s ; and the evidence 
is  q u ite  as conclusive as to  w ilfu l breach o f the  law  
as is usua l in  any o th e r breach o f o u r c r im in a l o r
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T ia s i-o r irn in a l s ta tu tes. I  am also in c lin e d  to  
]n k  th a t the v e rd ic t is p e rfe c tly  good under the 

general w ords conta ined in  th is  insurance  now 
®ned on, v iz . ; “  A l l  o th e r pe rils , losses, an d  m is- 
O rtunes; ”  and th e  dec la ra tions seem to  be so 

J inked by th e  pleader. See th e  case o f B u tle r  v. 
( 1  (i B arn . &  A id . 398); Jones v. N icho lson
V> E xch. 2 8 ); and D avidson  v. B u rn a n d  (L . 
^  4 C. P. 117 : 3 M a r  L a w  Cas. O. S.
. , B u t now  th e  o n ly  p o in t fo r  considera- 

i ° tL  ^  c° u r t  is  th e  th ird  g ro u n d  m entioned
^  the ru le , w h ich  re a lly  am ounts to  th is , th a t  a 
o rw t r ia l  may be g ra n te d  w henever ano the r ju d g e , 

even the  same ju d g e , shou ld  th in k  th a t upon a 
^ c o n d  t r ia l he shou ld  d ire c t the ju r y  in  d iffe re n t 
in  ]St'ron g er language, o ru se  p a rtic u la r  expressions 
Wn la  BOt used a t the  f ir s t  t r ia l,  o r  th in k  th a t he 

*  “  read and exp la in  to th e  ju r y  a t N is i P r iu s  
0t^ e r ° I  tBe L w  a u th o rit ie s  o r te x t  w r ite rs  

ich  m ay be c ited  to  th is  c o u rt in  banco, a lthough  
tQ - '^ e d ly ,  as in  th e  p resen t case, on ly  con firm a- 
w r > ’ and to  Hie same effect as th e  case o r  te x t 
the f 1" p ro Per]y  read and exp la ined  to  th e  ju r y  a t 
Era *“r ' aP N o  new t r ia l  has ever ye t been 
anv v. ar>d I  hope never w i l l  be g ran ted , upon 
ofte SU . g r °t>nd. I  desire also to  add, as I  have 
in  f>n  Sa'^  *n 0 0 u rt’ th a t th is  lu l l  c o u rt s it t in g  

o u g h t to  d iscourage these specu la tive  
fo rth  r p m o t'°u s , and com pel bo th  pa rties  to  p u t 
actio a t l̂e‘ r  s tre n g th  a t th e  f ir s t  t r ia l  o f every 
Part n ’ l  and af te r a fa ir  t r ia l ,  every  successful 
a n d ?  ®roul<f  Be le f t  in  possession o f h is  v e rd ic t 
a j jg ' r T P c u t ,  unless upon clear lega l g rou n d s  fo r 
pre w : n a l* w h ich assured ly do n o t e x is t in  the  
Ligf>sen. case. P o r these reasons I  th in k  the p la in - 
to  h» I .  gm en t aga ins t th is  insurance  o u g h t no t
w in , 'C u rb e d , b u t th is  ru le  shou ld  be d ischarged 
Wlth  costs.

th L aUCett> — !  shou ld  have had no d if f ic n lty  in  
J u s t i°aae ? ere ?*" n ° t  th a t h is  H o n o u r the  C h ie f 
nn..v .< e' ^ h o  tr ie d  th e  case, is of op in ion  th a t the re

d ie t a new tr ia l ,  because I  th in k  the  ver-
tion  ' I aS I 'S B t  upon th e  evidence. The  on ly  ques-

11 tO  h p  n o n ,  ___  • i  • l  i i  r i  ____
such f °  be now de te rm ined  is, w h e th e r th is  was
Hants “ ^ d ire c t io n  as w ou ld  e n tit le  the defen- 
effect fuC6W l r.'a.l' I  do n o t now  consider the 
and ir,°n. 8 6  decisions in  the  case o f The M elan ie  
in  the 6  ca8e. ° f  The Challenge. B u t I  assume, 
l>arrat.?r ^Sent ' ns*ance. th a t to  establish  a case o f 
th a t tV,y  111 Wa? necessa ry  fo r the  p la in t if f  to  prove 
istenec .6  ?aJPta ' n bad actual know ledge o f th e  ex- 
vessei °  sl Rtu te  fo r  the  v io la tio n  of w h ich the 
c o u n s e l^  coaHemned. A t  the  t r ia l  the  p la in tif f 's  
no t pnn(°P! n u .ease by s ta tin g  th a t he w o u ld  
incumhe.6^  1  P0 II lt> b u t w ou ld  a d m it th a t i t  was 
tim e  he • ,on b 'ra to  prove th a t  th e  capta in  a t the 
Of its  8 ta tu te  bad actua l know ledge
know le ri» fence , and he u n d e rto o k  to p rove  such 
in g ly  p 9® as a necessary p a rt o f h is case. A ccord- 
know iedopenCT Was Rlven w b ich  w e n t to  show such 
to ld  o f W  W-as PrJved th a t  the  capta in  was 
saiff hp 6  Paasirig  o f the  A c t,  and th a t he 

“ f- r as a ll r ig h tthe ?ht, as he had h is  men on
Cape Y oi-l  i  ? '»a 3  al so proved  th a t  he w e n t to  
A c t. o n  r l °  M r. Ja rd ine  in  reference to  the
defendants, ?u° . 6 r band, i t  was contended fo r  the  
I t  was said th a t know ledge  was n o t proved,
baa ever npp i\r T as n o t sbow n th a t the  cap ta in  
° f  the A c t N o  Ja rd iu e  o r had ever seen a copy 
gave no ev iil>W’ con? 'H ering th a t the defendants 
a rgum en t o f ence,’ f  Ho n o t th in k  th is  la tte r  

n t  ° f  m uch w e igh t. B u t,  however th is

m ay be, the fa c t appears to  be th a t  th e  question  
w h e th e r o r n o t th e  cap ta in  had ac tua l know ledge  
was f u l ly  contested, and was, as I  fu r th e r  co llec t, 
the  subs tan tia l and o n ly  question  contested a t the  
t r ia l .  T he  w a n t o f p roo f o f such know ledge  was 
in  fa c t the defence, and as now  a d m itte d  the  o n ly  
defence re lied  on. T h is  b e in g  so, h is  H o n o u r, we 
are to ld , in  su m m in g  up, read a d e fin it io n  o f b a r
ra try ,  and read and com m ented on L o rd  E lle n - 
b o ro u g h ’s ju d g m e n t in  E a r l  v. R o w cro jt ( 8  E as t, 
126). H e  is  also u n d e r th e  im p ress ion— a lth o ug h  
th is  is  denied— th a t he read the  d e fin it io n  o f b a r
r a t r y  in  page 820 o f A rn o u ld  on M a rin e  Insu rance , 
w h ich  conta ins the  words “  kn o w n  i l le g a lity . ”  H e  
then  read and d re w  th e  a tte n tio n  o f the ju r y  to  
the  evidence o f cap ta in ’s know ledge. U nder these 
c ircum stances, I  cannot d o u b t th a t th e  law  was 
co rre c tly  read to  the  ju r y ,  and th a t th e ir  a tte n tio n  
was d raw n  n o t o n ly  b y  the  counsel on bo th  sides, 
b u t by  h is H o n o u r to  the rea l and, as i t  appears to  
me, the  o n ly  question  o f fa c t th a t was con tested  
between the  pa rties . I f ,  indeed, h is  H o n o u r  had 
been asked to  te l l  th e  ju r y  in  express te rm s  th a t  
b a rra try  cou ld  n o t ex is t w ith o u t know ledge  o f the 
existence of th e  s ta tu te , and had refused  to  do so, 
there  m ig h t be some g ro u n d  fo r the  presen t m o
tio n . B u t he was m ere ly  asked— a fte r the  ju r y  
had re t ire d — to reserve the question  w he ther ho 
o u g h t n o t to  have d irec ted  them  in  the  te rm s set 
o u t in  th e  th ird  g round  fo r  th is  m otion  ? I f  Ic o u ld  
see th a t the  d ire c tio n  had been w rong , I  m ig h t 
th in k  th is  course su ffic ien t. B u t as I  caunot see 
th a t  the  ju r y  was m isd irec ted  o r m is led , and as 1  

th in k  the  evidence q u ite  ju s t if ie d  the  ve rd ic t, I  
cannot see su ffic ien t reason fo r  send ing  th e  case 
dow n fo r  a new  tr ia l ,  fo r  the m ere purpose  of 
enab ling  the  ju d g e  to  g ive  a fu l le r  and m ore po in ted  
d ire c tio n  on a p o in t th a t was before fu lly  con 
tested, and, m oreover, w ith o u t any p ro b a b ility  o f 
a d iffe re n t resu lt.

O n th e  8 th  O ct. 1874, the  appe llan ts  p rayed 
leave to  appeal fro m  the  ju d g m e n t o f the S uprem e 
C o u rt above-m entioned to  her M a je s ty  in  C ounc il, 
and leave was » ra n te d  to  them  by an o rde r dated 
the  9 th  Oct. 1874, made by  a ju d g e  in  cham bers, 
w h ich  was a fte rw a rds , on th e  30 th  N o v . 1874, 
made a ru le  o f court.

T h is  appeal was b ro u g h t in to  pursuance o f the  
leave obtained, and th e  appellants su b m itte d  th a t 
th e  ju d g m e n t of th e  Suprem e C o u rt o f th e  26 th  
Sept. 1874, was erroneous, and o u g h t to  be set 
aside o r  va ried , fo r  th e  fo llo w in g  am ong o th e r 
reasons :

1. Because th e  ve rd ic t g iven  in  the  action  was 
aga inst th e  evidence.

2. Because the  learned ju d g e  m isd irec ted  the 
ju ry ,  in  n o t te ll in g  them  th a t in  o rde r to  f in d  a 
v e rd ic t fo r  the p la in t if f  th e y  m us t be sa tisfied  th a t 
th e  m aster knew  o f the p rov is ions o f the K id n a p 
p in g  A c t  1872, and th a t  i t  was in  force when he 
took the  na tives on board.

3. Because th e  learned  ju d g e  m isd ire c te d  th e  
ju ry , in  th a t he d id  not d ire c t them , as he shou ld  
have d irec ted  them , th a t  nuder th e  c ircum stances 
th e  m aste r was no t g u i l ty  o f b a rra try , unless he 
v io la ted  th e  p rov is ions o f the  K id n a p p in g  A c t  
1872, w ith  know ledge o f  th e  same, and o f i ts  p ro 
v is ions, and o f the p roc lam ation  the re u n d e r h a v in g  
been pub lished.

4. Because th e  learned ju d g e  w ho  tr ie d  th e  case
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was of op in io n  th a t he had no t d ire c te d  the  ju r y  
co rre c tly , and th a t a new t r ia l  o u g h t to  have been 
g ran te d .

M an is ty , Q.C. and F . W . Gibbs, fo r  the  appel
lan ts , contended the re  was a m isd ire c tio n .

Golien, Q.C. and Macleocl F u lla r to n ,  fo r  th e  re 
spondents, were n o t ca lled upon.

T he  ju d g m e n t o f th e  c o u rt was de live red  by
S ir  B a r n e s  P e a c o c k .— T h is  is an appeal fro m  a 

ju d g m e n t o f the  Suprem e C o u rt o f N e w  S ou th  
W ales d isch a rg in g  a ru le  n is i  fo r  a new tr ia l.  
T he  action  in  w h ic h  the ru le  was ob ta ine d  was 
b ro u g h t b y  the  respondent, W illia m  T o w n le y  
Jackson, as one o f  th e  co-owners o f th e  sh ip  
C rishna , o f  w h ic h  W a lto n  was m aste r, upon 
severa l po lic ies o f insu rance  upon th a t  vessel fo r  
several am ounts, the  to ta l be ing  37501. T he  loss 
was occasioned b y  th e  condem nation  and sale o f 
th e  vessel u n d e r th e  p rov is ions  o f 35 &  36 V ie t ,  
c. 19, e n tit le d  A n  A c t  fo r  th e  P re ve n tion  and 
P u n ish m e n t o f C r im in a l O u trages upon N a tive s  
o f th e  Is lands  in  the  P ac ific  Ocean. T h a t A c t  re 
ceived th e  ro ya l assent on the  2 7 th  June  1872. B y  
sect. 21 i t  was enacted th a t the  A c t  shou ld  be 
p roc la im ed  in  th e  several A u s tra lia n  Colonies b y  
th e  respective  gove rno rs  th e re o f w ith in  s ix  weeks 
a fte r a copy the reo f shou ld  have been received by  
such governors re s p e c tiv e ly ; and shou ld  take  
e ffect in  the  several colonies fro m  th e  day o f such 
p roc lam ation .

T he  9 th  section o f th e  A c t  enacts : “  I f  any 
B r it is h  sub jec t com m its  any o f th e  fo llo w in g  
o ffences” — nam ely, decoys a na tive  o f any o f the  
a foresa id  is lands, and  so on, d e fin in g  the  offences 
— “ he sha ll, fo r  each offence, be g u i l ty  o f fe lony, 
and sha ll be lia b le  to  be t r ie d  and pun ished  fo r  
such fe lony in  any Suprem e C o u rt o f Jus tice  in  
any o f th e  A u s tra lia n  Colonies, and sha ll, upon 
conv ic tion , be liab le , a t th e  d is c re tio n c f the  cou rt, 
to  th e  h ig h e s t p u n ish m e n t o th e r than  cap ita l 
p u n ish m e n t.”  T he  16 th  section enacts th a t “  A n y  
B r it is h  vessel w h ich  sha ll upon reasonable g rounds 
be suspected ( 1 ) o f be ing em ployed in  the  com 
m iss ion  o f any o f the  offences enum erated in  th e  
9 th  section o f th is  A c t ,  o r  (2) o f ha v in g  been f it te d  
o u t fo r  such em ploym ent, o r  (3) o f hav ing , d u r in g  
th e  voyage on w h ich  such vessel is m et, been em 
p loyed in  the  com m ission o f any such offence, m ay 
be detained, seized, and b ro u g h t in  fo r  ad jud ica 
t io n , upon th e  charge o f be ing  so em ployed o r 
f it te d  o u t as aforesaid, before any Y ic e -A d m ira lty  
C o u rt in  any o f h e r M a je s ty ’s dom in ions b y  any 
o f the  fo llo w in g  o ffice rs ; ”  and then  i t  describes 
th e  officers w ho are e n tit le d  to  b r in g  he r in  fo r  
condem nation Sect. 18 says: “ The  V ic e  A d m i
r a l ty  C o u rt before w h ich  any vessel is so b ro u g h t 
fo r  a d ju d ic a tio n  sha ll have fu l l  pow er and au tho 
r i t y  to  take  cognisance o f and t r y  th e  charge upon 
w h ich  such vessel is b ro u g h t in , and m ay, on 
p ro o f thereo f, condem n th e  vessel and cargo, o r 
e ith e r, as the  case m ay be, as fo rfe ite d  to  her 
M a jesty , o r m ay o rde r such vessel and cargo, o r 
e ith e r o f them , to  be restored, w ith  o r w ith o u t 
costs and damages, as to  th e  co u rt sha ll seem 
f i t , ”

B y  sect. 6  i t  is  enacted th a t “  A l l  th e  p rov is ions 
w ith  reference to  th e  de ten tion , seizure, b r in g in g  
in  fo r  a d ju d ica tion  before any V ic e -A d m ira lty  
C ou rt, t r ia l,  condem nation, o r res to ra tion  of vessels 
suspected o f  be ing  em ployed in  the  com m ission o f 
any o f th e  offences enum era ted  in  the  9 th  sec
tio n  of the  A c t  sha ll m uta tis  m u ta n d is  app ly  to  any

B r it is h  vessels w h ich  sha ll be found  c a rry in g  such 
n a tive  laboure rs  w ith o u t licence, o r  in  con tra 
ve n tio n  o f the  te rm s o f an y  licence w h ich  m ay 
have been g ra n te d  to the  m aste r thereo f ; ”  and by  
th e  seventh  section a p e n a lty  is im posed on the  
m aste r fo r  c a rry in g  such na tives.

One o f the  r is k s  insu red  aga inst by  th e  po lic ies 
o f insurance  was b a rra try  b y  th e  m aste r o r crew  
o f th e  vessel.

I t  appears th a t th e  m aste r in  the  m o n th  o f Jan. 
1873, to o k  on board t h i r t y  Po lynesian  laboure rs , 
and th a t the sh ip  was seized by one o f her M a je s ty ’s 
vessels, and ca rried  in to  B risbane, in  Queensland, 
fo r  the  purpose o f being condem ned fo r  a breach 
o f the 6 th  section o f the  A c t  o f P a r lia m e n t, on 
account o f the  m aster’s c a rry in g  P o lynesian  la 
bourers on board. The  sh ip  was condem ned, a n d  
was a fte rw ards sold by o rder of the V ic e -A d m ira l ty  
C o u rt a t B risbane fo r th a t offence.

I t  was contended th a t th e  case was n o t one of 
b a rra try  unless th e  m aster knew  th a t the  A c t  o f 
P a rlia m e n t had been passed, and also th a t the  A c t  
had rendered i t  ille g a l to  c a rry  P o lynesian  la 
bourers on board h is  ship.

I t  was proved th a t the  vessel le f t  S ydney on he r 
voyage before th e  A c t  had  received the  ro y a l 
assent, o r  had been p roc la im ed in  Queensland ; b u t 
evidence was g iven  to  show th a t th e  m aster was 
aware o f th e  A c t, and th a t he knew , fro m  in fo r 
m a tio n  w h ich  he had received, th a t the  A c t  ren 
dered i t  il le g a l fo r  h im  to  c a rry  Po lynesian  
labourers on board, W ill ia m  Hoare, who was th e  
f ir s t  m ate of the C rishna, said th a t  th e y  le f t  sud 
den ly , on the  5 th  A p i l  1872, th a t was before th e  
A c t  was passed. T hen  he says, “  the re  were t h i r t y  
Po lynesian  na tives taken  on board th is  vessel. 
C apt. W a lto n  I  understood  was to  ge t 31. a head 
fo r  c a rry in g  them  to  Sydney. H e  to ld  m s so. 
There was a vessel called th e  R oya l D uke, w h ich  I  
saw in  R he lbu rn  Bay, in  Torres S tra its ;  th a t was 
about tw o  and a h a lf m on ths to  th re e  m on ths 
before the  seizure o f the  C rishna. W e  were 
ly in g  in  S h e lb u rn  Bay, about n in e ty  m iles  to  
sou thw ard  o f Cape Y o rk .  I  rem em ber the  cap
ta in  o f th e  R o ya l D uke  te ll in g  W a lto n  and m yse lf 
th a t the re  was a K id n a p p in g  A c t  o u t w h ich  p ro 
h ib ite d  vessels c a rry in g  P o lynesian labourers  u n 
less they were p a rt o f th e  s h ip ’s crew  ; th a t  the  
vessels were lia b le  to  seizure ; and W a lto n  made 
the  re m a rk  th a t he was a ll r ig h t ,  as he had a ll h is 
m en in  the a rtic les . T h a t “ was before we had 
D e la rg y ’s na tives on board.”  Then he goes on 
la te r : “  I  rem em ber in  Jan. 1873 m eeting  a c u tte r  
ca lled the  Enchantress  a t Cocoa N u t  Is la n d . She 
was tw e n ty -fiv e  tons ; Joh n  M cC a in t was the cap
ta in ’s name. I  rem em ber h is te l l in g  W a lto n  th a t 
the A c t  was o u t w h ich  p ro h ib ite d  vessels c a rry in g  
these natives, and th a t a ll these vessels had le ft 
the  S tra its  fo r  licences. M cC a in t and I  advised 
W a lto n  to  g o to  Cape Y o rk  and see the A c t  h im 
self. W a lto n  w ent w ith  M cC a in t to  Cape Y o rk ,  
w here M r. Ja rd ine , th e  police m ag is tra te , had thé 
A c t.  W e were then  58 m iles fro m  Cape Y o rk .  
T he  tw o  captains in  th e  c u tte r  Enchantress, and a 
boat w ith  some natives in  i t ,  fo llow ed  to  b r in g  
W a lto n  back. I  am sure W a lto n  w en t on no 
o th e r business than  to  see the A c t . ”  T hen  he 
says, “  W a lto n  re tu rn e d  in  th ree  o r fo u r days. A  
day o r tw o  a fte r  W a lto n  re tu rn e d , D e la rgy ’s na 
tive s  ’ ’— those were the  t h i r t y  Po lynesian natives 
— "  came on board. W e s ta rte d  fo r  S ydney on the  
11 th  Jan. 1873.”  Then i t  appears th a t th e  sh ip
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seized by one of tie r M a je s ty ’s vessels, and 
carried  in to  B risbane  fo r  co n d e m n a tio n ; th a t she 
was the re  condem ned and sold on account o f the  
offence w h ich  th is  m aste r had  co m m itte d  in  
ca rry in g  th e  na tives on board.

. R ow , even assum ing  th a t, under th e  pecu lia r 
0 1 reumst ances o f  th e  case, th e  m aste r h a v in g  le f t  
°h  h is voyage before th e  A c t  was p roc la im ed, i t  
w as necessary to  p rove  th a t  he was aware o f the  
existence o f the  A c t, and th a t  i t  was the re b y  
rendered u n la w fu l fo r  h im  to  c a rry  Po lynesian  
abourers, th e ir  L o rd sh ip s  are of o p in io n  th a t  the re  

Was su ffic ien t evidence to go to  the  ju r y ,  th a t the  
fa s te r  was acquainted  w ith  th e  A c t  so fa r  as to  
* D°w  th a t an A c t  had  passed w h ich  rendered  i t  
"« la w fu l fo r  h im  to  c a rry  P o lynesian  labourers 
««board . T he  C h ie f Jus tice  says ( in  h is n o te s ) : 

Stephen ” — th a t is th e  counsel fo r  th e  defen
dant—“  addressed the  ju ry .  I  sum  up  in  accord
ance w ith  E a r l  v. R ow cro ft ( 8  E ast, 126). The 
JOry re tire d , and a fte r  th e y  had so re tire d  

tephen asks me to  reserve tw o  p o in ts ;  f irs t, 
a  to  the  recep tion  o f th e  p r in te d  copy o f th e  
yWcensland Gazette w ith o u t p roo f o f i t ; ” — th a t  

n o t a m a tte r  w h ic h  is  now  ra ised— “  and, 
ccondly, as to  th e  cap ta in  n o t h a v in g  any 
nowfedge th a t the  A c t  had passed m a k in g  w h a t 
o o id  an offence.”  H e  cou ld  n o t have had l ib e r ty  

t> Served to  en te r a n o n su it upon the  g ro u n d  o f 
e capta in 's  n o t h a v in g  any know ledge th a t the  
c ®ad passed, m a k in g  w h a t he d id  an offence,

^  CePk upon th e  g round  th a t the re  was no ev i- 
nce to  go to  the  ju r y  as to  th a t know ledge, 

th  t . ordships have a lready po in ted  o u t th a t  
j-q6  ev*bcnce was su ffic ien t, j f  th e  ju r y  believed it ,  
A c tFl?Ve ^bat the  cap ta in  had know ledge  th a t the  
£ , passed, and th a t i t  rendered  i t  u n la w fu l
j  .'«« to  c a rry  P o lynesian  labourers. T he  C h ie f 
£ 0  V 1 0 6  goes on, “  H e  contends th a t the  act o u g h t 
evid a " b fu l  act. I  reserve these po in ts . N o  
fo r t t .1 1 0 6  Was cab ed fo r  the  defence, b u t counsel 
fend H b d e od a n ts , in  his address to  the  ju r y ,  con- 
^  ec* fh a t the  evidence was n o t su ffic ien t to  
D . ^ a t  the m aste r had become aw are o f the 
!lat; ' ^  o f th e  K id n a p p in g  A c t, o r a t least o f the  
p 0| re  its  p ro v is io n s ; and  th a t h is ta k in g  the 
th a t b S' anS 0n board  was n o t a breach o f a law  
an'"’i be m ust be taken  to  have know n , and was 
th a tr7 ;?ent act, and the re fo re  n o t b a r r a t r y ; and 
v erd ' i  ”  n ^ ants conse<l ue tlt l y  were e n tit le d  to  a 
(¡an,*™' , N o w  th e  learned  counsel fo r the  defen- 
th a t w ben he addressed the  ju r y  and contended 
the 1<! ev*denco was n o t su ffic ien t to  show th a t 
t,ee d id  in  fac t kn o w  o f the  A c t,  m u s t have
to  he "  p  a’ ivo  to  the  fac t th a t  th a t  question o u g h t 
1 0  be subm itte d  to  the  ju ry .
moveri*(n i l 0 ’ i)al Srou «d upon w h ic h  the  ru le  was 
the ci ° r  Was th a t th e  C h ie f Justice  ough t, u n d e r 
the lnrcum stance8, to  have d ire c te d  the  ju r y  th a t 
w ilfm ,aSt6r,was 1 1 0 6  g u il ty  o f b a rra try  unless he 
least • ed th e  p rov is ions o f the  A c t, o r  a t
Provisions W l t * 1 know ledge  of th e  same and o f its

the ev id6arne^  C h ie f Ju s tice  sta ted th a t  he read 
A c t  has'6 1 1 0 6 ' , . 1 0  kb0  Ju ry  as to  th e  passing o f the  
i t  is  be0n com m unica ted  to  th e  cap ta in , b u t
m anner o l i  fu  - n o t in  a su ffic ie n tly  po in ted  
th e  m oat8  j - j l r  a tte n tio n  to  th e  question  w he the r 
had rp n r fr  j  • o r b id  n o t kn o w  th a t  th e  A c t  
Polynesian1 l t  u u la w fu l fo r h im  to  c a rry  the 
ju d g m e n t abourers on board. H e  says, in  h is  

pon th e  ru le  : “  1  am o f  op in io n  th a t

th e re  o u g h t to  be a new  t r ia l  fo r  th is  o m is 
sion. I  th in k  th a t  th e  ju r y  were v e ry  lik e ly , 
because, I  sa id n o th in g  p o in te d ly  to  them  about 
the  m a te r ia lity  o f know ledge  by  th e  capta in  o f the  
passing  o f th e  A c t,  to  th in k  th a t m a tte r im m a 
te r ia l, i t  be ing , in  fa c t, m ost m a te ria l, as i t  was 
necessary fo r  them  to  say in  e ffect ( if  th e y  found  
fo r  th e  p la in t if f )  th a t th e re  had been w ro n g  con
d u c t on th e  pare o f th e  m aste r, inasm uch  as he 
knew  the  th in g  w h ich  u lt im a te ly  caused the  con
dem na tion  to  be p ro h ib ite d . I t  is  ve ry  probable 
th a t i f  th e  case goes dow n  aga in  fo r  t r ia l  the  
ju r y  m ay th in k  th© m aster d id  know  th is , b u t 
th a t is n o t a m a tte r  w ith  w h ich  we have a n y th in g
to  do now .”  . . . . .  .,

N o w , th e ir  L o rd sh ip s  are o f op in io n  th a t the  
question  w h e th e r the m aster d id  o r d id  n o t know  
o f th e  A c t  was su ffic ie n tly  le f t  to  th e  ju r y ,  and 
th a t  th e y  m u s t have  understood th a t  th a t was, in  
fact, the  o n ly  question  w h ich  th e y  had to  t r y .  M r. 
Jus tice  E a u ce tt says : “  I t  was contended fo r  the 
defendants th a t such know ledge was n o t proved. 
I t  was said th a t i t  was n o t shown th a t th e  cap ta in  
had ever seen M r. Ja rd in e , or had eve r seen a copy 
o f the  A c t. N ow , cons ide ring  th a t  th e  defendants 
gave no evidence, I  do n o t th in k  th is  la t te r  a rg u 
m e n t o f m uch  w e igh t. B u t, how ever th is  m ay be, 
the  fa c t appears to  be th a t the question , w he ther 
o r n o t th e  cap ta in  had ac tua l know ledge, was fu l ly  
contested, and was, as I  fu r th e r  co llect, the sub
s ta n tia l and o n ly  question  contended a t the  t r ia l.  
T he  w a n t o f p ro o f o f such know ledge  was, in  fact, 
th e  defence, and, as now  a d m itte d , the o n ly  defence
re lie d  on.”  . . -

i t  appears to  th e ir  L o rd sh ip s  th a t  th a t  v ie w  o t 
the  case was c o r re c t ; they  th in k  th a t  the re  was 
su ffic ie n t evidence to  go to  the  ju r y ,  and th a t th e  
question  was s u b s ta n tia lly  le f t  b y  th e  C h ie f Ju s tice  
to  the  ju ry ,  and th a t th e y  m u s t have understood  
th a t  th a t was th e  p r in c ip a l i f  n o t the  o n ly  question  
w h ich  they  had to  t r y  ; and, under these c irc u m 
stances, th e ir  L o rd sh ip s  are of o p in io n  th a t the  
m a jo r ity  of the  c o u rt d id  r ig h t  in  d is ch a rg in g  the  
ru le  n is i fo r  a new tr ia l .  U n d e r these c irc u m 
stances th e y  w i l l  h u m b ly  recom m end he r M a je s ty  
th a t  th e  decree o f th e  c o u rt below be a ffirm ed , 
w ith  th e  costs o f th is  appeal.

A ppea l dismissed.
S o lic ito rs  fo r  th e  appellants, W ilde, Berger, 

Moore, and W ilde.
S o lic ito r  fo r  th e  respondent, T . W . Derby.

EXCHEQUER CHAMBER.
Reported by E therino ton  Sm it h , Esq., Barrister-at-Law.

June  19, 21, 22, and  26, 1875.
(B e fo re  B r a m w e l l , B ., B l a c k b u r n , L u s h , and 

Q u a in , J J ., P o llo c k  and A m p h l e t t , JJ .)
A n d e r s o n  v . M o r ic e .

M a rin e  insu rance— Seaworthiness P e r i l  o f  the 
seas— In su ra b le  in te rest— B urden o f proof.

A  ship whose cargo w as insured , an d  w h ich  had pre
v io u s ly  been to a l l  appearance staunch an d  sound, 
and  had  recently been thorough ly  repa ired  an d  
had a  fe w  daysbefore been exam ined w ith o u t any  
defects being discoverable, sank suddenly a t her 
m oorings, when she had taken  in  five -s ix ths o f  
her cargo. N o  d irec t evidence cou ld  be g iven w h y  
she foundered , n o r could any ce rta in  cause be 
assigned f o r  her do ing  so :
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H e ld  (a ffirm in g  the ju d g m e n t qf  the C ourt o f  Com
mon P leas), th a t the questions o f  seaworthiness 
and  loss hy a  p e r i l  o f  the sea, were p ro p e r ly  le ft to 
the ju r y ,  and  that, the evidence upon  them was 
such as to enable the ju r y  to f in d  as they d id  in  
fa v o u r  o f  the p la in t i f f  on those issues.

The p la in t i f f  had made a  contract w ith  B . B. and  
Co. f o r  the purchase o f  rice , in  these te rm s : 
“  Bought the cargo o f  new crop rice, per S u n 
beam, a t 9s. l \ d .  p e r cwt., cost and  fre ig h t.  . . . 
P aym en t to be by se lle r’s d ra f t  on purchaser, a t 
s ix  m onths’ sight, w ith  documents attached.

H e  chartered the Sunbeam  to proceed to Rangoon  
to sh ip  rice  f o r  a n y  p o rt in  the U n ited  K in g d o m  
or C ontinent, and effected an  insurance  w ith  the 
defendant, “  A t and  f ro m  Rangoon to any p o rt o r 
place o f  discharge in  the U n ited  K in g d o m  or 
C ontinent, by the Sunbeam, w a rra n te d  to s a il 

f ro m  R angoon on o r  before the 1st A p r i l ,  on rice  
as in terest m ay appear, am ount o f  invo ice to be 
deemed the va lu e ;  average payab le  on every 500 
bags ; the sa id  m erchandise, fyc., are an d  s h a ll be 
valued a t 55001, p a rt o f  60001."

W hen the Sunbeam  sank in  the Rangoon r iv e r  she 
had n e a rly  fin ish e d  load ing  ; the rest o f  the rice  
necessary to complete the cargo was a longside in  
ligh te rs. A fte r  she sank, b ills  o f  la d in g  fo r  the 
rice  on board were signed by the cap ta in , and  the 
sellers drew  b ills  o f  exchange, w h ich  were ac
cepted an d  p a id  by the purchaser (the p la in t if f )  
to whom the b ills  o f  la d in g  had been indorsed.

The C ourt o f  Common P leas held tha t the p la in t i f f  
had  an  insu rab le  in te rest in  the rice  shipped on 
board the Sunbeam a t the tim e o f  the loss, and  
was en title d  to recover in  a n  action  on the 
po licy .

The C o u rt o f  Exchequer Chamber (B ra m w e ll, B ., 
B la ckb u rn  a nd  Hush, J .J , P o llock  and  A m ph le tt, 
B B .)  (Q ua in , J. dissentiente) held, reversing the 
ju d g m e n t o f  the court below, th a t the p la in t i f f  
had no insu rab le  in terest, because,

F irs t ,  no p a r t  o f  the rice  was ever a t the p la in t i f f ’s 
r is k , the cargo being incomplete, a nd  he could  
no t have been called upon to p a y  f o r  i t ,  n o tw ith 
s tand ing  its  loss ;

Secondly, the p la in t if f ,  no t hav ing  susta ined  any  
loss, had no op tion  by the exercise o f  w h ich  he 
could elect to bear the loss, a nd  pay a t the cost o f 
the u n d e rw rite rs . Sparkes v. M a rs h a ll (2 B in g .
N . G. 761), e xp la in e d ;

T h ird ly , the p o licy  was upon rice , and  no t upon  a n  
expectancy o f  p ro fit ,  and  therefore d id  no t cover 
a n  in terest in  p ro fits  tha t m ig h t a rise  c o lla te ra lly  
f r o m  a  con trac t re la tin g  to the r ic e ;  fo llo w in g  
Lueena v. C ra w fo rd  (2 B . Sf P ., N . R ., 315).

P e r Q ua in , J ., d issentientem  : T h a t i t  was the in 
ten tion  o f  the p a rtie s  th a t the rice  should be a t 
the vendee’s r is k  f r o m  the load ing , a nd  th a t, as 
he had  notice to in su re  before the lo a d in g  began 
i t  was in tended th a t he should in su re  by an  o rd i
n a ry  p o lic y , and  th a t the goods, should be a t h is  
r is k  f r o m  th a t tim e. H e  was, therefore, bound to 
pa y  f o r  the rice  lost, a n d  had an  in su ra b le  i n 
terest a t the tim e  o f  the loss, f o r  w h ich  he was 
entitled  to recover in  the action .

E r r o r  fro m  the  ju d g m e n t of the C o u rt o f  Com m on 
Pleas, in  fa vo u r o f the  p la in t if f .

T he  facts are s u ffic ie n tly  set o u t in  th e  re p o r t 
o f th e  case in  th e  co u rt below (ante, vo l. 2 , p. 
424), and the  a rg u m e n t on th e  appeal was based 
on th e  cases c ite d  in  th e  a rg u m e n t, and  in  th e  
ju d g m e n t th e re  repo rted .

¡.Ex. C h .

B u tt,  Q.O., Cohen, Q .C. and H o lla m s  fo r  the  
de fendant below, the p la in t if f  in e rro r .

W. W illia m s , Q .C. and  J. C. M athew  fo r  the 
p la in t if f  below , the de fendant in  e rro r.

C ur. adv. v u lt .
June  26.— T he  fo llo w in g  ju d g m e n ts  w ere de

liv e re d  :
Q u a in , J .— A s  to  th e  f ir s t  p o in t argued before 

us, nam ely, w he the r th e re  was any evidence o f a 
loss by p e rils  o f the  seas, I  agree w ith  the o th e r 
m em bers o f the  c o u rt th a t there  was evidence 
from  w h ich  the  ju r y  were fa ir ly  a t l ib e r ty  to  in fe r  
a loss by sea perils .

B u t  I  am  unable  to  concur w ith  th e  o ther 
m em bers o f the  cou rt, in  h o ld in g  th a t  th e  p la in 
t i f f  had no insu rab le  in te re s t in  th e  r ice  a t the  
tim e  o f th e  loss, and th a t  on th a t g ro u n d  the  
ju d g m e n t o f th e  c o u rt be low  shou ld  be reversed.

I t  seems to  me to  have been the  m an ifes t 
in te n tio n  o f th e  p a rtie s  to  th e  co n tra c t o f the  
2nd Eeb. 1871, th a t th e  rice  shou ld  be a t the  
r is k  o f the  p la in t if f  from  the  tim e  i t  was loaded on 
board the  sh ip , and th a t, there fore , he had an in 
te res t in  i t  fro m  th a t tim e. B y  the  con trac t, the  
p la in t if f  “  bough t th e  cargo o f r ice , pe r Sunbeam, a t 
9s. I f d .  pe r cw t., cost and fre ig h t. P a ym en t b y  
se lle r’s d ra ft on purchasers, w ith  docum ents a t 
tached.”  A s  th e  price in c lu d e d  cost and f re ig h t  
o n ly , and n o t insurance, i t  seems p la in  th a t  th e  
insurance, i f  any, was to  be effected by the  p u r
chaser ; and, in  a le tte r  da ted  the  7 th  M a rch , fro m  
th e  se lle r’s agents to  th e  p la in t if f ,  w h ich  was p u t 
in  evidence, a te leg ram  fro m  the  sellers a t  C a l
c u tta  dated 6 th  M a rch , is  set o u t these w o rd s : 
“  Sunbeam. Rangoon : advise A nderson  ; in su 
rance.”  Before th e  re ce ip t o f  th is  te legram , 
nam ely, on th e  3 rd  Feb. 1871, th e  day a fte r the 
m a k in g  o f th e  con tra c t, th e  p la in t i f f  e ffected the  
p resen t p o lic y  on r ice  by th e  Sunbeam, as in te re s t 
m ay appear. T he  p o lic y  is  in  th e  usua l fo rm , 
b e g in n ing , “ T he  ad ve n tu re  on th e  said goods, 
fro m  the  lo a d in g  the reo f on board  th e  said s h ip ; ”  
b u t i t  is sa id th a t th o u g h  th e  language o f  th e  
p o lic y  is  su ffic ie n t to  cover a loss d u r in g  the 
load ing , th e  in te re s t o f th e  p la in t if f  in  th e  goods 
d id  n o t a tta ch  t i l l  the  lo a d in g  was com plete, and 
the  sh ippers in  a pos itio n  to  ob ta in  b ills  o f la d in g ; 
and th is  on th e  g ro u rd  th a t  th e  p la in t if f  was o n ly  
bound  to  pay b y  acceptance o f a d ra f t  w ith  
docum ents a ttached. B u t  I  th in k  i t  fa ir ly  to  be 
in fe rre d  fro m  the  fac t th a t  th e  p la in t if f  was to  in 
sure th e  goods, and had no tice  fro m  th e  sellers to  
in su re  on the  6 th  M a rch , w h ich  was before the  
lo a d in g  began, th a t th e  p la in t if f  was to  insu re  the  
goods in  th e  o rd in a ry  way, by  an o rd in a ry  p o lic y  
fro m  the  load ing , and  the re fo re  th a t  i t  was in 
tended th a t th e  goods shou ld  be a t h is  r is k  from  
th a t tim e . I t  cou ld  scarcely have been w ith in  the  
co n tem p la tio n  o f  the  parties, especia lly in  a case 
lik e  th e  presen t, w here th e  sh ip  was be ing  loaded, 
n o t in  dock, b u t fro m  lig h te rs  a t th e  m o u th  o f a 
r iv e r ,  th a t  the  cargo  shou ld  rem a in  uncovered by 
insu rance  d a r in g  th e  load ing , o r  th a t i t  w ou ld  
re q u ire  tw o  polic ies, one effected by the  vendor to  
cover the goods d u r in g  the  load ing , and ano the r 
b y  the vendee to  a ttach  fro m  the  tim e  th a t th e  
lo a d in g  was com plete. T he  fa c t th a t the  goods 
were to  be pa id  fo r b y  an acceptance w ith  docu
m en ts  attached, is not in co n s is te n t w ith  th e  goods 
be ing  a t the r is k  o f the  vendee before the tim e  a r
r iv e s  fo r  p re se n tin g  th e  d ra ft  fo r  acceptance, i f  i t  can
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be in fe rred  from  the  facts o f th e  case th a t  such 
Was the  in te n tio n  o f th e  pa rties .

I n  Fregano  v . Long  (4 B . &  C. 219) the  goods 
Wer® to  be pa id  fo r  th ree  m on ths a fte r th e ir  
a rr iv a l a t N ap les. B y  th e  te rm s o f th e  o rde r 

goods were to  be despatched on insurancethe
heing effected. Insu rance  on b e h a lf o f the  vendee 

effected a cco rd in g ly , and th e  c o u rt he ld  th a t 
Was to  be in fe rre d  fro m  the  o rde r to  in s u re  

at  the  goods were to  be a t th e  r is k  o f the  
^endee, and th a t he was bound to  pay fo r  them , 

°Ugh th e y  were los t, and never a rr ive d  a t 
nples. “  I t  was n e x t contended,”  says H o lro y d , J . 

n th a t case, “  th a t E regano was n o t lia b le  to  th e  
®ndor unless th e  goods a rr iv e d  ; b u t th e  o rde r fo r  
nsiirance is decisive as to  th a t.”  In  Castle v. P la y -  

J°r d {an te , vo l. 1 , p. 255 ; 26 L .  T . Rep. N . S. 315 ;
' IL p .  7 E x . 99) th e  goods were to  be p a id  fo r  in  

■)sh on de live ry  ; b u t  th e  purchaser, b y  th e  te rm s 
}  t ' le con trac t, to o k  upon  h im s e lf “  a ll r is k s  and 
angers o f the seas,”  and fro m  th is  i t  was in fe rre d  
na t> th o u g h  th e  goods were lo s t b y  p e rils  o f the 

, 6as before d e live ry , the  purchaser was s t i l l  bound 
Pay fo r them . So, in  th e  present case, I  in fe r  

T 0®  the  fa c t th a t i t  was in tended  th a t the  p la in t if f  
a t'h ' in su re > th a t th e  goods were in tended  to  be 

his r is k , in  o rde r to  enable h im  to  e ffect a v a lid  
isurance ; and as n o th in g  was said as to  th e  t im e  
°m  w h ich  he was to  e ffect th e  insurance, I  in fe r  
ia t i t  was in tended  th a t he shou ld  in s u re  by an 

j  ln a ry  po licy , b e g in n in g  the  r is k  from  th e  load- 
&  and th a t the  goods were considered b y  the  

P r t ie s  to  be a t h is  r is k  fro m  th a t tim e . T he  
abaiQtl^ ’ th e re f° re , acco rd ing  to  th e  a u tho ritie s  

c ited , was bound to  pay fo r  the  goods los t,
, ln  th is  case has done so accco rd ing ly . 

o f . i° r  I * 1 6 8 6  reasons, I  th in k  th a t the  ju d g m e n t 
r.,,U! 9 0u rt  below ought, to  be a ffirm ed.

a ! u<Ig m e n t o fB ra m w e ll, B . , in  w h ich  P o llo ck  
A n ip h le tt ,  B B . concurred, was de live red  by  

j n aAJW E LL, B .— M an y  questions were disposed o f 
oni ■ a rS um eut. A s  to  w h a t rem ained, we are of 
: th a t the  defendant below is e n tit le d  to
j j  Sm ®nt, on th e  g ro u n d  th a t the  p la in t if fs  be low  
t p j?  shown no in te re s t in  th e  su b je c t-m a tte r o f 

- insurance a t the  tim e  o f the  loss. 
sej, ? th e  con tra c t between the  p la in t if fs  and the 
c a r ^  r *ce’ the p la in t if fs  were to  have the  

"n  o f the  Sunbeam ., and to  pay fo r i t  by  accept- 
I t  i  [ ’[ j 1*' s jxm o n th s , w ith  the  b il ls  o f la d in g a tta ch e d .ancos

com ? an ifest> the re fo re , th a t u n t i l  th e  cargo was 
j j j  P*et ed and th e  b il ls  o f la d in g  cou ld  be g iven , 
t r  j * 1amtiffs  by  the  m ere bare w ords of the  con- 
p e . ^ ere n o t liab le  fo r  its  p rice , and had no pro - 

acy  p a rt o f i t  th a t m ig h t be on board 
The 00rUlI,g e n tly  on. th e  cargo be ing  com pleted. 
Seat °dr ^,° never was com ple ted  ; b u t  i t  was sug- 

e I “ a t a 3  th e  com p le tion  o f the  cargo became 
aros h • t r o u g h  no d e fa u lt o f th e  sellers, the re  
Press A ^  lm P*'°ation a r ig h t  on th e ir  p a rt, n o t ex- 
be D A 1 K ^ e m e re  bare w ords o f the  con trac t, to  
loaded p  ^ le. buyers  fo r  so m uch as had been 
rea ‘ I  ° r  th is  co n te n tio n  we see no g ro u n d  in  
d e fa u h °r  P I*n° Ip le- T he  p la in t if fs  also were in  no 
goods ’■ atK'  .there  is no reason w h y  the  loss o f 
b u t fr,’ T i, wh ich , c e rta in ly , th e y  had no p ro p e rty  
to  rm V  ttle  less, should fa ll on them . I t  w o u ld  be 
Was a ioesathem  l ' ab le  fo r th e  loss because the re

th o r i iv ^ e r’ , wo consider th is  concluded b y  au- 
6511 io . A PPl f l V v. M yers  (L . Rep. 2 C. P.

\ T ln  Pom t. I t  was, indeed, said th a t 
V ol. H i ,  n . S.

here the re  was a reason w h y  th e  p la in t if f  
shou ld  bear the  loss, v iz ., th e  inconvenience 
w h ic h  w o u ld  fo llo w  i f  i t  shou ld  be he ld  th a t 
th e  p la in t if fs  shou ld  insu re  a fte r  th e  cargo was 
com plete, and th a t  the  sellers m u s t insu re  fo r  
th e ir  p ro te c tio n  d u r in g  its  com p le tion . B u t  th is  
received its  answ er a t th e  ba r, v iz .,  th a t the same 
inconvenience w ou ld  re s u lt as to  th e  insu rance  o f 
th e  r ice  on its  passage fro m  Rangoon to  th e  ship, 
damage o r loss d u r in g  w h ich  c e rta in ly  w ou ld  n o t 
fa l l  on  the  p la in t if fs  ; a lin e  m u s t be d raw n  some
where, and m ay w e ll be a t th e  t im e  when the  
cargo is complete.

T hen , i t  is  sa id th a t  th e  co n tra c t o f purchase 
shows th a t the  p la in tif fs  are to  insure , and^ th a t, 
consequently , th e  rice  was a t th e  p la in t if fs  r is k , 
w h ic h in v o lv e d  th a t th e y  were to  pay fo r  i t ,  and 
Castle v. F la y fo rd  {ante, vo l. 1, p. 2 25 ); was c ited . 
W h  e n tire ly  agree w ith  th a t case, b u t  the  a rgum en t 
assumes th a t  th e  r ice  was to  be a t the p la in 
t i f f s ’ r is k  before the  cargo was com ple ted  and 
begs th e  question. T he  r ice  was to  be a t  the  
p la in tif fs ’ r is k  when th e  cargo was com ple ted—  
and perhaps, as we sha ll n ex t m en tio n , to  some 
e x te n t d u r in g  its  com p le tion— b u t i t  was n o t to  be 
th e ir  p ro p e rty  n o r a t th e ir  r is k  t i l l  com p le tion , 
save possib ly as was suggested, v iz ., th a t i f  any o f 
th e  r ice  d u r in g  th e  load ing , and a fte r i t  was on 
board, had been damaged, th e  sellers m ig h t com 
p le te  th e  cargo, and in s is t th a t th e y  had fu lf i l le d  
th e ir  co n tra c t by  sh ip p in g  m erchantab le  rice , and 
th a t the  p la in t if fs  m u s t take the  damaged rice , 
i f  damaged a fte r i t  was p u t on board, and so th a t  
the  p la in t if fs  had an in te re s t in  respect o f w h ich  
they  m ig h t insu re . B u t  assum ing th a t  th e y  w o u ld  
have been bound to  take  a cargo damaged as sup 
posed, they  w o u ld  o n ly  be so bound when the  cargo 
was com pleted. The  in te re s t supposed, there fore , 
and th e  p o s s ib ility  o f loss, are c o n t in g e n t; con
t in g e n t on th e  com p le tion  o f the  cargo, therefore,^ 
th e y  had  no in te re s t a ris in g  fro m  th is  a t the  t im e  ot 
th e  loss.

A s  to  the  a rg u m e n t th a t  the  p la in t if fs  had  an 
o p tio n  to  take  th is  rice , w h ich  th e y  m ig h t exer
cise a fte r  i t  was lo s t, we cannot, w ith  g re a t respect, 
agree to  it .  I t  seems s trange th a t i t  shou ld  res t 
w ith  the  p la in t if fs  to  m ake the  u n d e rw rite rs  liab le  
o r n o t a t th e ir  pleasure. B u t the  p la in t if f  s had no 
such op tion . N o  d o u b t i t  ex ists in  some cases, 
and one p a rty  to  a co n tra c t m ay have a r ig h t  to  
in s is t on perfo rm ance o r to  refuse to  pe rfo rm  a t 
h is  o p itio n . B u t th a t is w here th e re  has been some 
d e fa u lt in  th e  o the r p a rty . H e re  the re  has been 
none. I f  th e  sellers had loaded a sh o rt cargo, and 
the p la in t if fs  had n o t been bound to  take  it ,  no 
d o u b t they  w ou ld  ; th e y  m ig h t have cla im ed i t ,  
and th e  sellers cou ld  n o t have been heard to  say 
th a t  th e y  (the  sellers) had b roken  th e ir  c o n tra c t 
by  lo a d in g  a less q u a n tity  than  agreed, and so the 
buyers  were n o t e n t it le d  to  i t .  B u t  th a t  is n o t the 
case here. T he  sellers m ig h t have refused  to  g ive  
b ills  o f la d in g  to  th e  p la in tiffs , and to  d ra w  on 
them  fo r  th e  p rice  o f  w h a t was shipped, and, p ro 
b a b ly , w ou ld  have done so had th e y  been w e ll in 
sured. I t  is  m an ifes t th a t  what, occurred was a 
new ba rga in  betw een the  p la in tif fs  and th e  sellers. 
I t  m ig h t as w e ll have been m ade between the 
sellers and a s tranger.

Sparkes v. M a rs h a ll (2 B in g . N . 0 . 761) does 
n o t app ly . T he re  th e  p ro p e rty  had vested in  the 
buyer. T he  se lle r m ay have been in  d e fau lt fo r  
send ing  the  oats to  S o u tham p ton  ins tead  of P o rts -
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m ou th , b u t th a t  d id  n o t take  away the  r ig h t  o f 
the  b u ye r to  in s is t as he d id  on h a v in g  them .

Then i t  is said th a t the  p la in tif fs  had an insu rab le  
in te re s t in  th e  p ro fits  th e y  w ou ld  have made. They 
had, b u t th e y  have n o t in su re d  p ro fits , and, the re 
fore, cannot recover on th a t  g ro u n d . T h is  was 
se ttled  b y  the unanim ous op in io n  o f th e  judges  
and by  th e  H ouse o f L o rd s  in  L u re n a  v. C ra w fo rd  
(5 B . &  P . 269 ; 2 B . &  P. N . R . 315), and has 
been w e ll kn o w n  and acted on eve r since.

The p la in t if fs  had no in te re s t in  the  sub ject- 
m a tte r  o f insu rance  a t th e  t im e  of th e  loss, and so 
are n o t e n tit le d  to  recover. T he  ju d g m e n t m us t 
be reversed.

The ju d g m e n t o f B la ckb u rn , J., in  w h ich  L u sh ,
J ., concurred, was read  by

L ush, J.— I n  th is  case th e  de fendan t is  an 
u n d e rw r ite r  fo r  100Z., on a p o licy  in  the  o rd in a ry  
fo rm  o f a L o m b a rd -s tre e t po licy , “  A t  and from  
Rangoon to  any p o rt o r p lace o f d ischarge  in  th e  
U n ite d  K in g d o m  o r C o n tin e n t ”  on the  sh ip  S u n 
beam. The sub jec t m a tte r  o f th e  insurance  is 
described as “  5500Z. (p a rt o f 6000Z) on rice, as 
in te re s t m ay appear. A m o u n t o f invo ice  and 15 
p e r cent, to  be deemed th e  average value, payable 
on eve ry  500 bags.”  The  p o lic y  con ta ined  th e  
usua l p r in te d  w ords : “  B e g in n in g  th e  adventu re  
upon th e  said goods and m erchandises fro m  the  
lo a d in g  the reo f on board th e  said sh ip .”  T he  
Sunbeam  a t Rangoon foundered a t anchor w ith  
8878 bags o f rice  on board, and th is  rice  was to 
ta l ly  lost.

The  question  in  th e  cause was, w h e th e r th e  
p la in t if fs  were e n tit le d  to  recove r in  respect of 
the  loss o f th is  rice  fro m  th e  u n d e rw rite rs , and, i f  
so, fo r  w h a t pe r centage. The  decis ion o f the  
co u rt below was th a t they were e n tit le d  to  recover 
100Z. pe r cent, fro m  each u n d e rw rite r. T he re  was 
a m in o r  p o in t made, th a t even i f  th e  u n d e rw r ite rs  
were liab le , i t  was n o t fo r  so g re a t a pe r c e n ta g e ; 
fo r, i f  in  ca lcu la tin g  th e  am o u n t a t r is k  the  invo ice  
va lue  is taken  to  mean the  invo ice  as between the  
sh ippe r and th e  purchaser, th a t w ith  the  15 pe r 
cent, added w ou ld  n o t a m o u n t to  6000Z., and the 
u n d e rw r ite rs  w o u ld  be lia b le  to  m ake good some
th in g  less than  100 p e r cent. I f  the  phrase invo ice  
va lue  is to  be taken  as ano the r expression fo r  th e  
o rd in a ry  sh ip p in g  value, w h ich  inc ludes n o t o n ly  
the  costs b u t th e  p rem ium s of insurance, the  va lue 
exceeded 6000Z. I t  becomes unnecessary, in  the  v iew  
w h ich  we ta ke  o f th is  case, to  decide a n y th in g  on 
th is  po in t. W e  o n ly  m en tion  i t  le s t i t  shou ld  be 
said we overlooked it .

The  im p o r ta n t issues were on the  th ird  
plea, deny in g  the  p la in t if f 's  in te re s t ; th e  fo u rth  
plea, a lle g in g  u n se aw orth in e ss ; and the f i f th  
plea, d e n y in g  th e  loss b y  p e rils  o f  th e  sea. 
On a ll these th e  p la in t if f  had a v e rd ic t, sub 
je c t to  leave to  en te r a v e rd ic t fo r  th e  defendant 
on the g ro u n d  th a t  there  was no evidence o f loss 
by perils  in su re d  aga inst, o r  th a t  th e  evidence 
showed th a t the  sh ip  was n o t seaw orthy, and on 
th e  g ro u n d  th a t  th e re  was no insu rab le  in te re s t, o r 
to  reduce th e  damages on such p r in c ip le ' as the 
c o u rt shou ld  lay  dow n. A  ru le  n is i  was accord
in g ly  ob ta ined  on those grounds, and also fo r  a 
new tr ia l ,  on th e  g ro u n d  th a t the  v e rd ic t was 
aga inst th e  w e ig h t o f  evidence. A f te r  a lo n g  
a rg u m e n t, and m uch considera tion , the  C o u rt o f 
C om m on Pleas d ischarged the  ru le , g iv in g  th e ir  
reasons in  an e laborate ju d g m e n t, rep o rte d  in
L .  Rep. 10 C. P. 58 ; ante, vo l. 2, p. 424. A g a in s t

th is  ju d g m e n t the  appeal was b ro u g h t, aDd a rgued  
on the  19th, 21st, and 22nd June, before m y  
b ro th e rs  B ra m w e ll, L u sh , Q uain, P o llo ck , an d  
A m p h le tt  and m yself.

D u r in g th e  a rg u m e n t we gave o u r ju d g m e n t th a t  
th e  evidence was such as to  m ake i t  a fa ir  question  
fo r th e  ju r y  w h e th e r th e  sh ip  was o r was n o t un - 
seaw orthy, and was o r was n o t lo s t b y  p e rils  o f the  
seas, and the re fo re  th a t the  ru le  to  en te r th e  v e r
d ic ts  fo r the  defendants on those issues was p ro 
p e r ly  d ischarged. The  ques tion  w he the r the  
v e rd ic t was aga inst th e  w e ig h t o f evidence was 
n o t before us. B u t,  on th e  question  w h e th e r the re  
was au insu ra b le  in te re s t, we took  tim e  to  consider, 
and the m a jo r ity  have come to  the  conc lus ion  th a t 
th e  ju d g m e n t below was w ro n g  on th is  p o in t, and  
o u g h t to  be reversed, fo r  the  fo llo w in g  reasons :

A s  th e  r ice  in  question  had been a c tu a lly  laden on 
board the  Sunbeam  a t R angoon, the re  can be no 
question  th a t  th e  adven tu re  described in  the  p o lic y  
had begun. B u t  as the  p o lic y  o f insu rance  is a 
c o n tra c t o f in d e m n ity , th e  p la in t if fs  cannot recover 
unless th e y  su ffe red  a loss fro m  the  p e ris h in g  o f 
th a t  rice , and th a t loss was such as to  be inc luded  
in  th e  su b je c t-m a tte r o f the insu rance , as described 
in  the  po licy .

T he  f ir s t  question, th e n , to  be de te rm ined  
is, w h e th e r th e  p la in t if fs  were so s itu a ted  
w ith  respect to  the  rice  in  question , a t the 
tim e  o f its  loss, th a t they  w ou ld , i f  un insu red , 
have suffered an y  loss fro m  the  d e s tru c tio n  o f 
th e  rice  ; and, i f  an y  loss, w h e th e r th a t loss was 
o f  such a n a tu re  as to  be inc luded  in  th is  po licy . 
T he  facts w h ich  are m a te r ia l as to  th is  are n o t in  
d ispu te . T he  p la in t if fs ,  M essrs. A nderson , had 
made a con tra c t w ith  Messrs. B o rro d a ile , contained 
in  a b o u g h t no te , set o u t in  th e  s ix th  pa rag ragh  o f 
the  case. The  m a te r ia l pa rts  are these : “  B o u g h t. 
— The cargo o f rice  pe r Sunbeam, a t 9s. IJ d . per 
cw t., cost and fre ig h t.  P aym en t b y  se lle r’s d ra ft  
on purchasers a t s ix m on th s ’ s ig h t, w ith  docu
m en ts  a ttached .”  The  Sunbeam, w h ich  had been 
ta ke n  u p  b y  Guben, C h ris tia n , and  Co., th e  sellers 
o f the  cargo to  B o rro d a ile  and Co., a rr ive d  a t R a n 
goon w ith in  th e  t im e  m entioned  in  th e  c o n tra c t, 
and G uben, C h ris tia n , and Co. proceeded to  p u t  the 
r ice  on board ; they had b y  th e  31st M arch , w hen 
th e  sh ip  was los t, p u t  8878 bags on board, b u t th is  
was o n ly  a p o rtio n  o f w h a t th e y  in tended  to  s h ip . 
The  rem a inde r— i t  does n o t d is t in c t ly  appear 
w h e th e r 400 bags o r  1600 bags, b u t a t a l l  events, 
a su bs tan tia l p o rtio n  o f w ha t they  in te n d e d  to  be 
th e  la d in g  o f th e  Sunbeam — was in  lig h te rs  o r on 
th e  shore, in te n de d  fo r  th e  Sunbeam, b u t n o t y e t 
on board o f h e i. T he  tim e  fo r  p re p a rin g  the s h ip 
p in g  docum ents had n o t ye t a rr iv e d , and by  th e  
te rm s of the bough t note, A nde rson  and Co. were 
to  pay b y  accepting d ra fts  w ith  docum ents a t
tached. T he  question , the re fo re , arises, w ha t loss, 
i f  any, d id  A nderson  and Co. susta in  b y  th e  p e r
is h in g  o f th is  r ice  a t th is  tim e . I t  was a d m itte d  
by M r.  W illia m s  in  th e  a rg u m e n t, and, as we 
th in k ,  cou ld  n o t be d ispu ted , th a t i f  the  rice  in 
tended fo r  the Sunbeam, and p u t on board the 
lig h te rs , had perished  before i t  was p u t on board, 
A nd e rson  and Co. w ou ld  have susta ined no loss, 
h is  vendors be ing  s t i l l  bound as before to  su p p ly  
h im  w ith  rice , th o ug h  th a t  w h ich  th e y  had in 
tended to  g ive  h im  had perished, to  th e ir  loss and 
n o t h is , becanse i t  was then  a t  th e ir  r is k ,  n o t h is.
I t  was n o t ad m i t ie d  b y  M r .B u t t ,  b u t was v e ry  fa in t ly  
denied, th a t  as soon as th e  in te n de d  la d in g  was
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Cotnp le ted ,and  tbe  s h ip p in g  docum ents were e ith e r 
Prepared o r  th in g s  in  such a pos itio n  th a t th e y  
eould be p repared , A n d e rson  and Co. w ou ld  have 

een bound  to  pay fo r  the  cargo, th o ug h , fro m  
subsequent d isaste r, i t  pe rished  e ith e r a t R angoon 
?r  on its  w ay hom e. W e  a ll th in k  i t  is  the  p la in  
R a t i o n  o f th e  p a rtie s  to  th is  con tra c t th a t, fro m  
ne tim e  the  la d in g  was com ple te , a t least, th e  rice  

to  be a t th e  r is k  o f A nd e rson  and Co., and 
nafc i t  i s not  m a te r ia l to  consider w h e th e r th e y  

'ro u ld  have had the fu l l  p ro p e rty  before th e  d ra fts  
were accepted.

h u t  the re  rem a ins th e  d ispu ted  question  w he the r 
a°h  separate bag was a t th e  r is k  of A n d e r-  

and Co. fro m  th e  t im e  i t  was p u t on board  
6  Sunbeam, o r  w h e th e r i t  rem a ined  a t the  r is k  
the  sellers u n t i l  th e  whole in te n de d  load ing  

a 8  com plete, a nd  the  sh ip p in g  docum ents were 
eady, o r ak e v e ry th in g  was done to  enable 
&etn to  m ake o u t th e  sh ip p in g  docum ents. T h is ,

6  th in k ,  depends e n tire ly  on th e  in te n tio n  o f 
rp,e Parties to  th e  co n tra c t as appearing  fro m  i t .

ere is n o th in g  to  p re ve n t th e  pa rties  fro m  
bf ee ing  th a t as th e  goods are sh ipped bag b y  

ag> each bag sh a ll be a t th e  r is k  o f A nde rson  and 
k ° ‘,a 'th o u g h  the  paym e n t is  postponed t i l l  a ll is  on 

aud i f  th e y  have s u ffic ie n tly  expressed such 
T 'u te n tio n , th e n  Castle  v. P la y fo rd  (ante, v o l. 1, 
8 8 ^ -  ; 2 6  L> T - R eP- N ’ S ‘ 3 1 5 ; L .  Rep. 7 E x . 
a A  1 8  an  express a u th o r ity  in  th is  co u rt, th a t  

uerson and Co. m u s t bear th e  loss, th o u g h  
rne° c'cu,rrr;d before th e  s tip u la te d  tim e  fo r pay- 
theDt ^ad  a rr iv e d - I ”  th a t case th e  words o f 
tha t OC!n tra o t were express, and le f t  no d o u b t 
boa i ,6  in te n tio n  was th a t th e  b u ye r was to 
j 0 j'ir  the  r is k , b u t  we th in k  th e  same re s u lt 
i t  is WS •t l̂e in te n tio n  s u ffic ie n tly  appears, th o u g h  
a A,0!  in  express te rm s. O n th e  o th e r hand, 

v - M yers  (L .  Rep. 2 C. P. 651) is an ex- 
8  a u th o r ity  th a t  i f  fro m  th e  c o n tra c t i t  appears 

U 'ent ' *n t entio n  o f th e  p a rtie s  is  th a t  th e  pay- 
he r  - . 1S t 0  ° n ly  on th e  com p le tion , n o th in g  can 
hv „liCove.red> th o u g h  th a t  com p le tion  is p reven ted  
E o t f 1 A A 'iu n t  fo r  w h ich  n e ith e r  p a rty  is to  blame. 
a, 1 decisions are b in d in g  on us, even i f  wo d is- 
the r ° Ve<̂  tt le rn ’ b u t  we agree w ith  bo th . I n  
j  | li: Pr ®8 ent case, th e re  is  n o th in g  in  th e  te rm s  of 
sent°t>I1*"if,C-*i in d ica te  th a t  the  p a rties  had p re 
pend » t,u e ir  m inds  th e  p o s s ib ility  o f a loss hap- 
qu ? a t th e  same tim e  w hen th is  d id , and, conse- 
v id in  ^ - ere are no  w o rds  used expressly  p ro 
file  hP i  m u s t co llec t the  in te n tio n  fro m
w h ie h °ti used’ a p p ly in g  to  th e m  th e  genera l ru les  
as m l ” 1U co u rts  have fro m  tim e  to  tim e  adopted 

Th PS enab le them  to  ascerta in  th e  in te n tio n . 
M r  1? ca.Se8 hea ring  on th is  sub jec t are co llected in  
In  B ook on Sales, B . 2, chaps. 2 to  6 .
OresI Z T 7 ; - S uw le ( L 1  M oore p - o .  566), S ir  ° -  
Coun i ’ d e liv e rin g  the  ju d g m e n t o f th e  P r iv y  
Possihl ’ Sa^ 8’ w.e th in k  ve ry  t r u ly :  “ I t  is im - 
w ithm  i  u -  uxam ine th e  decisions on th is  sub ject 
seller? i, e in "  s tru c k  b y  th e  in g e n u ity  w ith  w h ich  
u o n tm m e T r00? “  th a t th e  Pr 0 Pe rty  goods 
the b u v  . ° r  k ad ,.o r had  no t, become vested in  
aud bu 6rS’ aooord in g  as i t  su ited  th e ir  in te re s t ; 
etlu a l : ^ ers <?r  th e ir  rep resen ta tives have w ith  
bad o r ? ^ ? nnd y  endeavoured to  show th a t  th e y  
w h ich  t l i  "A * acciu ire d  th e  p ro p e rty  in  th a t  fo r  
u n n a tu r  dad contra c te d  ; and judges have n o t
g iv in „  a- L  aPP®ared anx ious to  fin d  reasons fo r  
consmt w h ich  seemed to  th e m  m ost

w ith  n a tu ra l ju s tice . U n d e r such c ir 

cum stances, i t  cannot occasion m uch  su rp rise  i f  
some o f the  num erous rep o rte d  decisions have 
been m ade to  depend upon v e ry  n ice  and su b tle  
d is tin c tio n s , and i f  some o f th e m  should  n o t ap
pear a lto g e th e r reconcileable w ith  each o ther. 
N everthe less, we th in k ,  toab in  a ll o f  them  ce rta in  
ru les  and p rin c ip le s  have been recognised, by  the  
app lica tio n  o f w h ich  to  th is  case we m ay be 
enabled to  a rr ive  a t a co rrect ju d g m e n t upon 
i t . ”  One o f these ru le s  is th u s  s ta ted  b y  B la c k 
b u rn  on Sales, p. 151 (See B e n ja m in  on Sales, 
p. 2 3 5 ): “ The  f ir s t  is , th a t  w here b y  the 
agreem ent th e  vendor is to  do a n y th in g  to  the  
goods fo r  th e  purpose o f p u t t in g  them  in to  th a t 
state in  w h ich  th e  purchaser is  bound to  accept 
them , o r, as i t  is sometim es w orded, in to  a d e liv e r
able state, the  pe rfo rm ance  o f these th in g s  sha ll 
( in  th e  absence o f c ircum stances in d ic a t in g  a con
t r a r y  in te n tio n ) be ta ke n  to  be a co n d itio n  prece
d e n t to  th e  v e s tin g  o f the  p ro p e r ty .”  T h is  is  in  
e ffect repeated in  th e  ju d g m e n t in  G ilm o u r x. 
Supple  (u b i sup.), a nd  is, we th in k ,  cons is ten t w ith  
a ll th e  cases. . .

N o w , co m p le tin g  th e  la d in g  so th a t  sh ip p in g  
docum ents cou ld  be made ou t, seems to  us a 
th in g  to  be done by th e  vendor fo r  the p u r 
pose of p u t t in g  the  goods in to  a de live rab le  state, 
o r, to  s u b s titu te  th e  language  o f S ir  C. O reswell, 
an act to  be done b y  th e  se lle r fo r the  benefit o f 
th e  buyer, to  place th e  goods sold in  a state to  be 
d e live red , and, there fo re , “  u n t i l  he has done i t  the  
p ro p e rty  does n o t pass.”  B u t  we agree th a t th is  
is  o n ly  a p r im a  fa c ie  in d ic a tio n  o f th e  in te n tio n , 
and th a t i t  m u s t y ie ld  to  a n y th in g  s u ffic ie n tly  in 
d ic a tin g  a co n tra ry  in te n tio n . W e m ust, th e re 
fo re , lo o k  to  the  co n tra c t to  see i f  th e re  are any 
in d ica tio n s  o f a c o n tra ry  in te n tio n  in  th is  case. I t  
m ay be observed, th a t r is k a n d  p ro p e rty  g e n e ra lly  go 
toge the r, and, consequently, in  m any o f th e  cases, 
th o u g h  the  im p o rta n t p o in t was, a t whose r is k  is 
th e  t h in g ; i t  is  trea te d  as i f  the  sole question  was, 
whose p ro p e r ty  is  i t  P I n  th e  p resen t case, how 
ever, th e  re a l Question is, a t whose r is k  was it?  
and  we do no t, the re fo re , a tta ch  an y  w e ig h t to  
the  s t ip u la tio n  th a t  th e  se lle r was to  a ttach  the  
s h ip p in g  docum ents to  th e  d ra fts , th e re b y  cer
ta in ly  p re se rv in g  to  th e  sellers a lie n  on th e  
goods t i l l  th e  d ra fts  were accepted, and th e  b i l l  o f 
la d in g  handed o v e r; and, perhaps, p rese rv ing  in  
th e m  t i l l  then  th e  p ro p e rty , so as to  enable them  
to  confer a t i t le  on a purchaser fo r va lue  w ith o u t 
no tice , as good in  e q u ity  as, and p re fe rab le  a t law  
to , th a t o f A nderson  and Co. T h is  w ou ld  n o t p re 
ven t th e  r is k  fro m  b e in g  on th e  p u rchase r fro m  
th e  t im e  the lo a d in g  was com ple te . N o r  do we 
proceed on th e  g ro u n d  th a t th e  w o rd  “  ca rgo  has 
an y  techn ica l sense re q u ir in g  th a t  th e  w hole  
sh ip  shou ld  be f i l le d  up. B u t  we do proceed on 
th e  g ro u n d  th a t th e  p r im a  fa c ie  ru le  of con s tru c 
t io n  is , th a t  th e  pa rties  in tended  th a t  the  r is k  
shou ld  become th a t  o f th e  buye rs , A n d e rson  and 
Co., w hen and n o t t i l l  th e  w hole  la d in g  was com 
plete, so as to  enable the  shippers, b y  g e t t in g  the  
s h ip p in g  docum ents, to  ca ll on th e  buyers to  ac
cept and pay fo r  th e  c a rg o ; and th a t the re  is 
n o th in g  in  th is  c o n tra c t to  re b u t th e  p re su m p tio n  
th a t  such was th e  in te n tio n .

W e  do n o t th in k  th a t  th e  fa c t th a t  the  vessel 
was designated, and th a t  unless under excep
tio n a l c ircum stances th e  se lle r cou ld  no t, w ith o u t 
th e  consent o f th e  sh ipow ner, ta k e  any goods 
once on board  o u t o f he r a ffects th e  question
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as between th e  vendor and purchaser. T he  c o u rt 
below says, th a t  p u t t in g  any on board th e  S u n 
beam “  was such an a p p ro p r ia tio n  o f th e  rice  on 
board as to  p reven t the  sellers fro m  w ith d ra w in g  
th a t  rice  w ith o u t th e  consent o f the  b u y e r.”  I f  
we cou ld  see a n y th in g  in  the  co n tra c t to  g ive  the  
b u ye r a r ig h t  to  ob jec t, we shou ld  th in k  i t  in d i
cated an in te n tio n  th a t the  p ro p e rty  so p u t  on 
board shou ld  be a t th e  b u y e r’s r is k  ; b u t we can
n o t fin d  a n y th in g  to  th a t effect. I f  we cou ld  see 
a n y th in g  to  ind ica te  an in te n tio n  chat as each bag 
was shipped, i t  shou ld  be a t th e  b u y e r ’s r is k , we 
shou ld  th in k  i t  ind ica ted  an in te n tio n  th a t  i t  
shou ld  n o t be taken  o u t w ith o u t h is consent. B u t 
we cannot reason in  a c irc le .

W e  have, there fore , come to  th e  conclus ion th a t 
no p a rt o f th is  r ic e  ever was a t th e  p la in t if f ’s r is k ,  
and th a t  he neve r cou ld  have been ca lled upon to 
pay fo r  i t ,  n o tw ith s ta n d in g  its  loss.

The  c o u rt below , a fte r  com ing  b y  a somewhat 
d iffe re n t process o f  reason ing  to  th e  same re su lt, 
say th a t th e  p la in t if f  w ou ld , i f  the  r ice  had n o t 
perished, have had an op tion  to  pay fo r i t ,  
and, the re fo re , had, a fte r th e  loss, an o p tio n  to  
pay fo r  i t ,  and charge th e  u n d e rw rite rs  w ith  
th e  loss. N o  one can d ispu te  th a t the  p la in t if f  
m ig h t pay the  sellers fo r  th e  r ice  th a t  perished , 
th o u g h  n o t bound to  do so, ju s t  as he m ig h t have 
pa id  them  fo r  any bags o f r ice  th a t  bad been los t 
on board  the  lig h te rs  o r in  th e ir  warehouses on 
land , a fte r they had been b ro u g h t there , in  o rder 
to  p u t them  on board th e  sh ip . I t  m ig h t be a 
lib e ra l th in g  to  do so a t h is ow n expense. B u t  the 
decision below  seems to  a ffirm  th a t  a fte r the  loss 
the  insured , th o u g h  he had n o t susta ined any loss, 
m ay e lect to  bear i t ,  and pay a t the  cost o f the  
u n d e rw rite rs .

T o  th is  we cannot agree. T he  a u th o r ity  on 
w h ich  th e y  acted (Sparkes  v . M a rsh a ll, 2 B in g . 
N . C. 761) seems to  us to  be m isapp lied . In  
th a t case B a m fo rd  bad w r it te n  to  Sparkes, the 
p la in t if f ,  th a t  Joh n  and  S o d , o f Y o u g h a l, had 
engaged room  in  th e  G ib ra lta r  Packet to  take 
about 600 ba rre ls  o f oats on h is  account. The  
p la in t i f f  a t once adopted th is  by d ire c t in g  in s u 
rance to  be made on h is account on oats pe r the  
G ib ra lta r  Packet, fro m  Y o u g h a l to  S ou tham pton  
and P o rtsm o u th . The ju d g m e n t proceeds on the  
g ro u n d  th a t th is  was an a p p ro p ria tio n  b y  B am fo rd , 
assented to  by  Sparkes, v e s tin g  the  oats in  
Sparkes. I t  appears f ro m  th e  correspondence in  
the  case th a t  B a m fo rd  knew  th a t  th e  G ib ra lta r  
Packet was bound  fo r S ou th a m p to n  on ly , w h ils t 
Sparkes th o u g h t she was bound  fo r  S ou tham p ton  
and P o rtsm o u th , aDd also th a t John  and Son 
sh ipped o n ly  486 ba rre ls  o f oats on account o f 
Sparkes instead o f abou t 600. I t  m ay be, th o ug h  
i t  is  n o t q u ite  clear, and th e  c o u rt d id  n o t de te r
m ine  i t ,  th a t these fac ts  gave Sparkes a r ig h t  to  
undo  the  a p p ro p ria tio n  to  h im , and so d ives t the 
in te re s t a lready vested in  h im , b u t  he never d id  so. 
The  decision, we th in k ,  invo lves  th e  pos ition , th a t 
th e  u n d e rw r ite rs  had no r ig h t  to  ca ll upon Sparkes 
to  exercise fo r  th e ir  benefit, a fte r  th e  loss, h is  
r ig h t ,  i f  he had i t ,  to  undo and d ivest an in te re s t 
vested in  h im  before the  loss. B u t  th is  is a ve ry  
d iffe re n t p ropos ition  fro m  say ing  th a t th e  assured 
had  a r ig h t  a fte r the  loss to  vest in  h im se lf a r ig h t  
n o t vested in  h im  before th e  loss, and so in c u r  a 
l ia b il i ty  to  pay a t the  u n d e rw r ite r ’s expense. W e  
do no t th in k  they  cou ld  do so.

There  is o n ly  one fu r th e r  p o in t, b r ie fly  s ta ted '

[Ex.

in  th e  ju d g m e n t below  th u s :  “ W e  are fu r th e r  
o f op in ion  th a t  even i f  the  p ro p e rty  in  th e  rice  
d id  n o t le g a lly  pass to  th e  p la in t if f ,  y e t he 
had an in su ra b le  in te re s t in  i t ,  because he had  
an e x is tin g  con tra c t w ith  reg a rd  to  i t  fro m  the 
tim e  o f i ts  be ing  loaded on board, by  v ir tu e  
o f w h ich  he had an expectancy o f benefit and 
advantage a ris in g  o u t o f  o r depend ing  on th e  
safe a rr iv a l o f the rice .”  T h is  was m ore fu l ly  d is 
cussed on the a rg u m e n t before us. I f  th e  m a rk e t 
was a r is in g  m a rk e t, the  p la in t if f  w o u ld  have 
de rived  bene fit fro m  the  co m p le tio n  o f the  con 
tra c t, i f  a fa ll in g  one he w ou ld  have susta ined loss, 
and the loss o f the  Sunbeam  p u t an end to  th is  
chance. W e  need no t d iscuss w he the r under a 
p ro p e rly  fram ed p o licy  the p la in t if f  cou ld  have in 
sured th is  expectancy o f p ro fit .  F o r  th e  subject- 
m a tte r  o f th is  insu rance  is on “  r ice ,”  and th o u g h  
th a t  is to  be construed  lib e ra lly  as co ve rin g  any 
in te re s t in  the  rice , i t  cannot be co n s trued  as 
cove ring  an in te re s t in  p ro fits  th a t  m ig h t arise 
c o lla te ra lly  fro m  a co n tra c t re la t in g  to  the  rice . 
F o r th is  i t  is enough to  re fe r to  Lucena  v . C ra w 
fo rd  (2 Bos. &  P. N . I t .  315). T he  action  was on 
a p o lic y  on ships and goods ; e ig h t questions were 
asked o f th e  judges. The  e ig h th , set o u t a t p. 278 
o f  the re p o rt, was as to  w he the r the com m issioners 
had p ro fits  in  respect o f w h ich  they  had an in 
surable in te re s t, and then  asks, “  Can th e  p o licy  
o f assurance in  the  f ir s t  coun t o f th e  dec la ra 
t io n  m entioned (i.e., a p o lic y  on sh ips and goods), 
be considered as a p o lic y  effected on such in te re s t 
o f the com m issioners, i f  such th e y  had, and th e  
same is an insu rab le  in te re s t p”  The  answ er o f 
th e  judges is stated a t p. 315 : “  The  learned judges 
were una n im o u s ly  o f  op in ion  th a t th e  po licy  in  
question cou ld  n o t be considered as a p o lic y  on 
p ro fits , h a v in g  been expressly declared upon as a 
p o lic y  upon th e  p la in t if fs ’ in te re s t in  th e  ships 
and goods them selves, and th a t  i f  i t  had been in 
tended as a p o lic y  on p ro fits , i t  shou ld  have been 
so sta ted.”  T h is , we th in k ,  decisive o f  th e  ques
t io n  ; b u t we m ay re fe r to  R o ya l Exchange A ssur
ance Go. v. M cS w inney  (14 Q. B , 647), as show ing  
how  im p o r ta n t i t  is  no t o n ly  to  have an insu rab le  
in te re s t, b u t to  have the  su b je c t-m a tte r  o f in s u r 
ance so described in  the  p o licy  as to  em brace th a t 
in te re s t.

F o r  these reasons we th in k  th a t  th is  ru le  shou ld  
have been absolute to  en te r th e  v e rd ic t fo r  the  
defendants on the th ird  plea, d e n y in g  th e  insu rab le  
in te re s t, and th a t the ju d g m e n t shou ld  so fa r  be 
reversed.

Judgm ent reversed.
A tto rn e y s  fo r the  p la in t if f ,  P a rke r, W atney, and 

Go.
A tto rn e y s  fo r  th e  de fendan t, H o lla m s , Son, and 

Coward.

COURT OF EXCHEQUER.
R eported by H . L e ig h  and Cy r il  D odd, Esqrs., 

B arria te rs-a t-Law .

Wednesday, J u ly  7, 1875.

G a b a r r o n  a n d  a n o t h e r  v. K r e e e t ; K r k e ft  v.
T h o m pso n .

U nascerta ined goods— P ro p e rty  passing— Sale o f  
goods— C h a rte r-p a rty  p ro v id in g  th a t b ills  o f 
la d in g  should be signed, as presented.

K re e ft bought f ro m  M . a l l  the ore o f  ce rta in  m ines, 
to be shipped by M . on ships chartered either by
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G a b a r r o n  a n d  a n o t h e r  v. K r e e p t  ; K r e e p t  v. T h o m p s o n . [E x .

A . or by M . The ore was to be p a id  f o r  by b ills  
d raw n  aga ins t b ills  o f  lad ing , o r by longer b ills  
0n execution o f  charter-parties, and  on a c e rt if i
cate th a t there was enough ore in  stock to load  
the chartered ships. On being so p a id  f o r  the 
0re was to be considered the p rop e rty  o f  K . W hen  
the M acedonia  a rr iv e d  a t the p o r t  o f load ing  K .  
had a lready accepted d ra fts  w h ich  more than  
covered the va lue o f  i ts  fu tu re  cargo , and  when 
the T row bridge  a rr iv e d  the paym en ts  made ex• 

rpCeeded a n y th in g  th a t could be due f o r  its  cargo.
1 he cha rte r-pa rty  o f  the M acedonia d id  not a u tho 

rise the s ig n in g  o f  b ills  o f  la d in g  as presented, 
o f the T row bridge  d id .

Vo certificate was sent tha t there was enough ore in  
rpftock to load the Trow bridge.

le M acedonia was loaded w ith  ore, w h ich  ought 
o have been a p p lie d  to f u l f i l  the contract "w ith  K .
V M ., w ith o u t an y  statement by M . th a t i t  was  

not being shipped under the c o n tra c t; but when 
he sh ipm ent was complete M . p rocured the b ills  

o f la d in g  to be made out to h is  own o rder, and  by 
indorsement f o r  va lue they passed to G., to whom  

\e ore so shipped w as delivered by T., the owner 
yyj the Macedonia.

en  the T row bridge  a rr iv e d , though there teas 
° re w h ich  ought to have been shipped u nder the 
contract, M . telegraphed to K . th a t he w o u ld  not 
°ad the ship on h is account, and  then loaded it ,  
Q'hing b ills  o f la d in g  made out to 8 . (S . being a  

fic tit io u s  person), w h ich b ills  o f la d in g  passed by 
TTLt} j ° f se in e n tfo r va lue to G.

9( "j oy the C ourt {K e lly , C .B-, B ra m w e ll and  
y casby, B B .), th a t G. was e n titled  to the ore 

p ip p e d  on board the T row bridge . B y  K e lly ,
. ' . On the g ro u n d  solely th a t the cha rte r-p a rty  

Justified the s ign ing  o f  the b ills  o f  la d in g  as 
presented, and  th a t the b ills  o f la d in g , as signed, 

a  t it le  to Q. B y  B ra m w e ll and Gleasby,
. \7~On the g round  th a t the ore was no t sped-

J ica lly  app rop ria ted  to the contract, a n d  tha t, 
to ]£  f ac^s’ no p ro p e rty  in  the ore passed 

dd id  i.
e,Y. ’ °V the m a jo r ity  o f  the C ourt ( B ra m w e ll and  

 ̂ easby, B B .), th a t T., the owner o f  the M acedonia, 
as not, lia b le  to K . f o r  hav ing  delivered the ore 

s upped thereon to N ., on the g round  th a t th e p ro -  
Pe't y  in  the ore had no t passed to K .,  and  tha t T. 

n ! 1(T 'f i ,erf ormed  h is d u ty  under the cha rte r-pa rty , 
o f u  K * l ly ,  O.B. (dissenting), th a t T., the owner 
o f tb ^ acedou ia , was lia b le  to K .  f o r  the value  
J he ore, because the p rope rty  in  the ore had  

Passed to K . J
thpB+-Rf ° N v ' K reept  was a fe igned issue to  t r y  
in  S • t 0  tons ° f  ore sh ipped a t C artagena, 
bidgea in ’ ^  one M unoz on board the  sh ip  Trow -

te re r66^  T,’ ^ lo. mPson was an action  b y  th e  char- 
fo r  r  Sf °* - 6  8^ 'P  M acedonia  aga inst th e  sh ipow ner, 
Ter, e1?slIJg to d e live r to  th e m  ore sh ipped to  the

W ° Ck oa board  th a t shiP-
Well T! cases were t r ie d  toge the r, before  B ram - 
T e rm  *be London  S it t in g s  a fte r  T r in i t y

th o 'd e ftt^i 'rT<m V" K ree ft a verd ict, was en tered  fo r 
to  nin eilQant’ i eave be ing  g iven  to  the  p la in tif fs  
sum VS °  en te r a v erdicb fo r  them  fo r  an agreed

fo r  v. Thompson  a v e rd ic t was entered
dant * a ln *'1® i ° r  92i., w ith  leave to  th e  defen- 

rl ’K m o v e -
6  0re ’ n  question, in  b o th  actions, was p a r t

o f the  prodace  o f m ines in  S pain  in  th e  hands o f 
M unoz. M unoz had, before th e  sh ip m e n t o f e ith e r 
parce l o f ore, en tered  in to  a co n tra c t w ith  K re e it ,  
w h ich  was set o u t in  th e  fo llo w in g  le t te r  :

124, F e n e h u rch -s tre e t, L on d o n , 2 5 th  O c t. 1871. 
Senor D on  F ra n c is c o  M u no z , o f  C artagena.

W e  h e re b y  c o n firm  th e  v e rb a l a rra n g e m e n t m ade w ith  
y o u  th is  m o rn in g  re s p e c tin g  th e  p rodnoe  o f Buch o f th e  
P o rm a n  ir o n  m ines as m a y  be in  you r h an d s , v i z . :

W e  agree to  b u y  fro m  y o u  th e  w ho le  o f th e  i r 0 “  orea 
w h ic h  y o u  m ay o b ta in  fro m  these “ l “ es 
m o n th s  fro m  th is  d a te , a t  th e  p r ic e  o f 7s. 6d. p e r E n g lis h  
to n , d e live re d  f .  o. b . on  sh ips  a t B o rm a n , u p o n  thei con 
d it io n s  th a t  y o u  can o b ta in  f r e ig h t  fo r  a l l  th e  ore  so 
p u rch a se d  b y  us . . . . Y o u  b in d in g  y o u rs e lf to  lo a d  th e  
sa id  vessels c h a rte re d  b y  y o u  when th e y  a r r iv e  on  y o u r  
s ide, a nd  a lso  su ch  vessels as we m a y  c h a r te r. P a ym e n t 
fo r  th e  ores to  be m ade by  y o u r  d ra f ts  u p o n u s  a t fo u rte e n  
d a y ’ s d a te , i f  d ra w n  a ga ins t, b i l ls  o f la d in g , a t  th re e  
m o n th s ’ da te  i f  d ra w n  a g a in s t, c h a r te r ; i f  th e  la t te r  
m ode o f p a ym e n t is  ado p te d  y o u  are  b o u n d  to  send us 
w ith  adv ice  o f eaoh d r a f t  an  a tte s te d  c e rtif ic a te  th a t  th e  
q u a n t i ty  o f ore d ra w n  fo r  is  a c tu a lly  in  s to c k , a n d  th a t
th is  o re  is  to  be cons ide red  o u r  p ro p e r ty . . . .

K r e e p t  a n d  Co.

The b ills  o f la d in g  fo r the  ora sh ipped on board 
th e  Trow bridge  were made o u t to  one Sabadie, and 
w ere a fte r  indo rsem en t p ledged fo r  va lue  to 
G abarron. Sabadie was a f ic t it io u s  person.

B v  the  ch a rte r-p a rty  o f the  Trow bridge , th e  
cap ta in  was to  s ig n  b ills  o f la d in g , “  as presented

T he  c h a rte r-p a rty  o f th e  M acedonia  d id  n o t 
au tho rise  th e  s ig n in g  o f b il ls  o f lad ing , as p re 
sen ted ; by  i t  th e  ow ner agreed to  proceed to  
C artagena, and load fro m  th e  fa c to r to  the fre ig h te r  
iK re e ft)  the  q u a n tity  o f ore in  question, and. 
th e re w ith  to  proceed to  th e  T yne  to  d ischa rge  a t 
T yne  D ock, and to  d e live r the  same afloa t to  the 
said fre ig h te r  K re e ft, o r assorts, on be ing  p a id  
the  agreed fre ig h t.  T he  b ills  o f la d in g  o f the  
M acedonia  were, th ro u g h  th e  fra u d  o f M unoz, 
made o u t to  o rder, and were b y  indo rsem en t to r  
va lue passed to  G abarron.

V a r io u s  vessels were loaded, and va riou s  pa y 
m ents w ere fro m  tim e  to  t im e  made, so th a t w hen 
th e  M acedonia  a rr iv e d  a t C artagena, K re e ft  had 
a lready accepted d ra fts  d raw n  by M unoz, w h ich  
m ore than  covered th e  va lue o f th e  cargo w h ich  
was a fte rw a rds  p u t  on board th a t sh ip  ; and when 
the  T row bridge  a rr iv e d  in  M a rch  1872, th a t sh ip  s 
a r r iv a l be ing  la te r  th a n  th a t o f the  M acedonia, 
th e  paym ents m ade exceeded th e  va lue  of the ore 
shipped to  such an e x te n t th a t no paym en t cou ld  
be due fo r  th e  ore to  be sh ipped on board  th a t  
sh ip . W h e n  th e  M acedonia  a rr iv e d  a t O a rtig e n a  
M unoz began to  sh ip  ore, and  k e p t on sh ip p in g  
i t  on board  th a t vessel fo r  several days, w ith o u t 
g iv in g  an y  in t im a tio n  th a t  he was sh ip p in g  i t  
o therw ise  than  fo r  K re e ft, in  accordance w ith  the  
co n tra c t. B u t  when the  ore was a ll sh ipped on 
board  the  M acedonia, M unoz fra u d u le n tly  induced 
th e  m aste r to  s ig n  b ills  o f la d in g  to  th is  o rder, 
w h ich  as before stated, passed b y  indo rsem en t to r
va lue to  G abarron. , , »

V f te r  the  a rr iv a l o f th e  Trow bridge , and  before 
any ore was pno on board, M un o z  te leg raphed  to  
K re e f t  th a t he w ou ld  n o t sh ip  on th e ir  account, 
and a fte r  loa d in g  he r to o k  b ills  o f la d in g  to 
Sabadie’s o rde r, w h ich , as before stated, also 
passed b y  indorsem ent fo r va lue to  G abarron. JNo 
ce rtifica te  was g iven , as re q u ire d  b y  th e  con trac t, 
w ith  rega rd  to  th is  ore. .

The  fa c ts  and in ferences o f fa c t are set o u t in  
th e  ju d g m e n t, so th a t i t  is  unnecessary to  en te r 
m ore  fu l ly  in to  d e ta il here.
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The co u rt g ran ted  ru les  in  b o th  cases, in  accord
ance w ith  th e  leave reserved a t the t r ia l.

B e n ja m in , Q.C. and R . E . Webster appeared to  
show cause on beha lf o f K re e ft. T h e y  re fe rre d  to

Pickering v. Busk, 15 East, 38;
Turner v. Trustees of Liverpool Docks, 6 Ex. 543: 

20 L. J. 393, Ex.
Thompson v. Doming, 14 M. & W . 403;
Brown  v. Hare, 4 H . & N. 822; 29 L. J. 6, Ex. ;
Gurney v. Behrend, 3 E. & B. 622 ; 23 L. J. 265, Q.B. ;
Benjamin on Sales, 2nd edit., p. 248.

W a tk in  W illia m s , Q.C. and A rb u thn o t (A. L .  
S m ith  w ith  them ), in  su p p o rt o f the  ru les  in  bo th  
actions, c ited

Ogle v. Atkinson, 5 Taunt. 759 ;
Bllershaw  v. Magniac. 6 Ex. 570;
Falke v. Fletcher, 18 C. B., N . S., 403; 34 L. J. 146, 

C. P . ;
The Chartered Bank of In d ia  v. Henderson, 30 L. T. 

Bep. N. S. 573; L. Eep. 5 P. C. 501 ;
G ilbert v. Guignon, ante vol. 1 p. 498; 27 L. T. Bep. 

N. S. 733; L. Bep. 8 Ch. 16;
Moakes v. Nicholson, 12 L . T. Bep. N . S. 573; 19 

C. B„ N . S., 290 ; 34 L . .T. 273, O. P.
T he  a rg u m en ts  o f counsel are in d ica te d  and 

d e a lt w ith  fu l ly  in  the  fo llo w in g  ju d g m e n ts  :
C u r. adv. v u lt.

G a b a r r o n  a n d  a n o t h e r  v .  K r e e f t .
B r a m w e l l , B .— I t  w i l l  be convenien t in  th is  

case b rie fly  to  state th e  facts as I  apprecia te  them . 
T he  defendants b o u g h t fro m  one M unoz a ll the  
ore o f a ce rta in  m ine  in  Spain, to  be sh ipped b y  
M unoz free  on board a t Cartagena, on sh ips to  be 
cha rte red  by  th e  defendants, o r  b y  h im . The  ore 
was to  be pa id  fo r  by  b ills  aga inst b ills  o f la d in g ; 
o r  on the  execution o f a ch a rte r and on a c e r t i
ficate th a t  th e re  was enough ore in  s tock to  load 
th e  vessel cha rte red. O n be ing so paid fo r ,  the 
ore  was to  be th e  p ro p e rty  o f th e  defendants. 
V a rio u s  vessels had  been loaded and o thers  ch a r
tered, and va riou s  paym ents made up  to  M a rch  
1872, w hen th e  Trow bridge, one o f th e  cha rte red  
ships, a rr ive d  a t C artagena. The  paym en ts  th a t 
had  been made a t th a t tim e  exceeded in  am ount 
th e  p rice  o f a ll th e  ore sh ipped and to be sh ipped 
in  a ll th e  vessels cha rte red  and n o t loaded; so 
th a t had M un o z  shipped ore on th e  Trow bridge, 
he w ou ld  have been e n tit le d  to  no paym e n t from  
th e  defendants in  respect o f i t .  H e  had ore w h ich  
he cou ld  and o u g h t to  have so shipped, ta k in g  
b ills  o f la d in g  to  the  o rd e r o f the  defendants. I n 
stead o f d p in g  th is , he on th e  8 th  A p r i l ,  and before 
an y  ore was p u t  on board  th e  Trow bridge, p icked  
a q u a rre l w ith  the  defendants, te legraphed to  them  
th a t  he w o u ld  n o t load  the  T row bridge  on th e ii' 
account, and th o u g h  th e y  te legraphed to  h im  
th re a te n in g  h im  i f  he d id  no t, he loaded the  
Trow bridge, to o k  b ills  o f la d in g  m a k in g  th e  s h ip 
m e n t to  be b y  one Sabadie, and the  cargo d e liv e r
able to  Sabadie’s o rder. I t  is  agreed he had at 
th e  t im e  o f sh ip m e n t no in te n tio n  to  sh ip  fo r  the  
defendants. I n  g iv in g  these b il ls  o f  la d in g  the  
cap ta in  was c le a rly  ju s tif ie d , as th e  c h a rte r  said he 
was to  s ig n  b ills  o f la d in g  as presented. Sabadie 
was a sh a m ; the  ore was th e  ore o f M unoz. 
M unoz indorsed Sabadie ’s name on th e  b ills  o f 
la d in g , and then  h is  ow n, and  th e n  p ledged  i t  to  
th e  p la in tif fs .

T he  question  is, w h e th e r th e  p la in t if fs  o r de fend
an ts are e n tit le d  to  th e  cargo. I f  th e  cargo ever 
belonged to  th e  defendants, i t  is  ce rta in  th a t 
M unoz cou ld  confer no t i t le  unless b y  estoppel o r 
o therw ise , as he rea fte r m entioned. T h is  is c lear on

[E x .

p rin c ip le , as show n b y  Ogle v . A tk in so n  (5 T a u n t. 
759).

D id , th e n , th e  ore ever be long to  the  defendants ? 
C e r ta in ly  no t, t i l l  i t  was paid fo r. E o r the  ag reem ent 
was n o t a sale o f specific p ro p e rty , b u t an agree
m en t to  se ll a il the ore to be produced. D id  i t  
become the  p ro p e rty  o f  the  defendants on be ing  
p a id  fo r p T he  c o n tra c t says i t  sha ll, b u t i t  seems 
to  me im poss ib le  th a t i t  can be so. There  is 
n o th in g  to  d is t in g u is h  th e  ore  pa id  fo r  fro m  th a t 
n o t paid f o r ; c e rta in ly  the re  is no evidence th a t 
th e  ore p u t in  th e  T row bridge  was spec ia lly  ear
m arked, as th e  su b je c t o f th e  cargo fo r  i t  o r any 
o th e r sh ip . N o  c e rtif ica te  in  re la tio n  to  i t  was 
g ive n , as p rov ided  by th e  con tra c t. I t  is im pos
s ib le  to  suppose th a t i f  th is  ore had been sto len 
w h ile  in  th e  possession o f M un o z , th o u g h  a fte r  i t  
was pa id  lo r , the  loss w ou ld  have been the  de fen
dants , o r th a t the  defendants w ou ld  n o t have had a 
r ig h t to r e je c t  th is o re  andob^ect to  its  be ing  loaded, 
o r  th a t  M unoz m ig h t n o t have loaded o the r ore.

These considera tions seem to  show th a t no p ro 
p e rty  passed in  th is  ore  before i t  was p u t on board 
th e  sh ip . D id  tha tcause  the  p ro p e rty  to  pass? N o w  
i t  is  c lear th a t M unoz had no r ig h t  to  p u t  any 
p a rt o f th a t  ore  on th e  sh ip , except fo r  th e  p u r 
pose o f its  being de live red  to  the  defendants. O n 
th e  o th e r hand, i t  is  e q u a lly  c lear to  me th a t, had 
he said to  th e  cap ta in  w hen  loa d in g , “  I  load th is  
on m y  ow n account, and n o t on th e  defendants’ ,”  
and the  cap ta in  had taken  i t  on board, th e  load ing , 
to g e th e r w ith  the  o th e r facts, cou ld  no t have passed 
the  p ro p e rty . B u t  i t  does n o t appear th a t he said 
a n y th in g  t i l l  he p resen ted  the b i l l  o f la d in g , and 
th e n  he showed th a t he had n o t loaded fo r  the  
defendants, b u t fo r  h is  o w n  purposes. I f  the  p ro 
p e rty  had passed on ta k in g  a b i l l  o f la d in g  nxade 
o u t as i t  is , the  loa d in g  was iu  m y  op in io n  n u g a to ry . 
T he  cap ta in  knew  no b e tte r, and was ju s t if ie d  iu  
g iv in g  the b i l l  o f la d in g  as he d id , b u t h is  d o in g  so 
d id  n o t take  the  p ro p e rty  o u t of th e  defendants, 
i f  in  them , any m ore than  i t  w ou ld  i f  th e  ore had 
been b o u g h t and pa id  fo r  by the  defendants, 
s to red  in  th e ir  yards, and shipped by M unoz as a 
m ere a g e n t: (Ogle v. A tk in so n , 5 T au n t. 759.)

T he  question, then , is  reduced to  th is , d id  th e  
p ro p e rty  pass on ac tua l sh ipm en t, th e  sh ippe r 
h a v in g  no r ig h t  to  sh ip  except to  pass the  
p ro p e rty , and h a v in g  no r ig h t  to  re ta in  pos
session fo r  any lie n  fo r  th e  p rice  o r o therw ise , 
b u t ta k in g  w hen  he does take  i t ,  a b i l l  o f 
la d in g  de live rab le  o therw ise  th a n  to  th e  de
fendants, to  w hom  i t  o u g h t to  have been made 
de live rab le?  I f  th is  m a tte r  were res In teg ra , 
the re  w ou ld  be s tro n g  g rounds fo r  con tend ing  i t  
d id . I t  w o u ld  be im poss ib le  to  suppose th a t 
M unoz cou ld  be heard to  say, “  I  was d o in g  w h a t 
was r ig h t  i f  s h ip p in g  as y o u r p ro p e rty , w ro n g  i f  
sh ip p in g  as m ine, b u t i t  is  the  la tte r  I  d id .”  I f  
M unoz  cou ld  n o t say th is , n e ith e r i t  is a rgued 
co u ld  anyone c la im in g  t i t le  under h im . I t  is tru e  
th a t  M unoz had to ld  the  defendants th a t he w ou ld  
n o t sh ip  on th e ir  account, b u t  th e y  had eq u a lly  
to ld  h im  he shou ld , and shou ld  sh ip  on no o ther, 
and he shipped. Suppose goods n o t specific were 
sold to  be de live red  by  th e  se lle r in to  th e  b u y e r’s 
c a rt when sent fo r, and the  seller, sa id I  sha ll n o t 
p u t those goods in  y o u r  c a rt unless vo u  pay m ore 
than  th e  agreed p rice , and th e  b u y e r said, you  
sha ll, and I  sh a ll send m y  ca rt, and d id , and the 
goods were p u t iu  i t  by  the  se lle r, i t  is  c lear th a t 
th e  se lle r cou ld  g e t no m ore th a n  the  agreed price.
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I  know  th a t  d iffe re n t considera tions m ay arise  as 
7  a cargo , b u t th e  question  between M un o z  and  
t'he defendants is  th e  same ( 8  E x ., 570).

B u t th e  m a tte r  is  n o t res In tegra , th o u g h  
’'here is  no case prec ise ly  in  p o in t ; E lle r,th a w  
V' M agn iac  c e r ta in ly  is  no t. T he re  th e  sh ip - 
Per had shipped a d iffe re n t cargo  to w h a t he 
uud agreed to  s h ip ; th e  cap ta in  ta k in g  i t  
°u  board knew  th a t. H e  was b ound  to  te l l  th e  
®“ ’ Pper to  take  i t  o u t o r  to  g iv e  h im  b ills  o f la d in g  
ue liVerabie to  h im . I  am aw are th a t  a cargo  o f 
*U8 eed was to  be shipped, and th a t some linseed 

" 'as sh ipped. B u t  th e  p la in t if f  had a r ig h t  to  
^®ject a p a rt cargo. The  case m ay be tested  th u s : 
7  a b i l l  o f la d in g  o f th e  linseed had been g iv e n  
deliverable to  the  p la in t if f ,  he m ig h t have refused  

receive i t ; s t i l l  th a t  ca3 e shows th a t  a s h ip p e r 
r i f?h tfu lly  sh ip p in g  fo r  a buyer, can nevertheless, 

a b i l l  o f la d in g  de live rab le  to  h im se lf. N e ith e r  
m r̂ W ner v . The Trustees o f  the L ive rpoo l Lochs 

E x. 5 4 3  ; 20 L .  J . 393, E x .) in  p o in t. F o r  the re  
he sh ippers had a r ig h t  o f lie n  on th e  goods t i l l  
, ey  were pa id  fo r  in  the agreed m anner. B u t 

u t case also shows th a t goods m ay be p u t by  th e  
seller on th e  b u y e r’s sh ip  w ith  n o th in g  said a t th e  
due, and th a t, nevertheless, th e  se lle r m ay ge t a 
1 1 o f la d in g  d e live rab le  to  h im se lf. I t  does n o t 

“ Ppear in  th a t case th a t  th e  sh ippe rs  a t th e  t im e  
sh ip tnen t said a n y th in g  a b o u t th e  fo rm  o f th e  

7  o f la d in g  to  be g iven , o r reserved to  th e m - 
cives any r ig h t  as to  i t .  T he n  th e re  is th e  case 

\V -u 'l>Ce v ‘ F le tche r (1§ 0 .  B ., N . 8 ., 400), in  w h ich  
sfi e8’ (P- 409), uses expressions w h ich  go to
„  th a t a sh ippe r m ay sh ip , saying  n o th in g , 

d then demand a b i l l  o f la d in g  in  exchange fo r  
■pr? d a te ’s rece ip t, in  such fo rm  as he pleases.

a*-f v. B aker ( 2  E x . 1) is also n o t in  p o in t, because 
jp ere the vendor had a r ig h t  o f lien . B u t P a rke , 
^ said : “  T he  d e liv e ry  o f th e  goods on board  the  
b * - 5 was n o t a d e liv e ry  o f th e m  to  th e  de fendant 
b il l a d e l ive ry  to  th e  cap ta in , to  be ca rried  under a 

1 of la d in g , and th a t  b i l l  o f la d in g  in d ica ted  the 
B I? 0® fo r  w hom  they  were to  be ca rried .”  H e  
g q ,, f'de s a m e th in g in  V an Gasteel v. Booker (2 E x . 
290 i • ^ oahes v . N icho lson  (19 0 . B ., N._ 8 ., 
pL ”  w a 8  he ld th a t re ta in in g  th e  b i l l  o f la d in g , 
th  , J i ' 1 .’’ ’ ad® o u t in  th e  buye r’s name, p re ve n te d  
rend>aS8' n® ^he p ro p e rty . T he re , however, th e  
3 Qgdo’' s had a lie n . M r.  B en ja m in  on Sales, p. 
dep’ , lua sdm s up  th e  r e s u l t : ‘ ‘ W h e re  goods are 
d il|lv ®re(I  on board o f a vessel to  be ca rrie d , and a 
is n ad io g  is taken , th e  d e liv e ry  by the  vendor 
bade r d e llv .er y  to  th e  b u ye r b u t  to  the  cap ta in  as 
h i l l 6 1 i r  deI iy e ry  to  th e  person in d ica te d  b y  the  
°a rr°  ad*n 8 > as th e  one fo r  w hom  th e y  are to  be 
act ( I  • ^ho  cases seem to  me to  show th a t the 
W in *  • 'P ® en t  is  n o t com ple ted t i l l  th e  b i l l  o f 
ner> ® 1 8  g iven , th a t  i f  w h a t is sh ipped is the  sh ip - 
0Wlj P ro p e rty  t i l l  sh ipped on account o f the  sh ip - 
& er o r cha rte re r, i t  rem a ins u n c e rta in  on whose 
la ttp r ’ l t  ifc ia sh ipped, and is  n o t sh ipped on  th e  
de liv  8  , ®cco u n t t i l l  th e  b i l l  o f la d in g  is  g ive n  
ueuverable to  h im .
i h c 8 e e n i 8  me, there fore , th a t  in  th is  case 
th e  never passed to  th e  defendants, and
by f ’ a in till's  are e n tit le d  to  recover. I  fee l bound 
d iore  C a u th o rit ie s , w h ich , perhaps, establish  a 
i f  b i l lsC7 Vf n ' aD*' Bta^e ° f  iaw th a n  w o u ld  ex is t 
Person °  V ■ , d’ ng  m ig h t  be g o t de live rab le  to  one 

A s  t tdo  p ro p e rty  was in  another,
defendant u ^ 0 .6 8 ^ 0 1 1  0 1  estoppel, v iz ., th a t th e  

n ts  h a v in g  au tho rise d  th e  s ig n in g  of

b ills  o f la d in g  as presented, have au tho rised  an 
act b y  w h ich  M unoz has been able to  deceive the  
p la in tif fs , I  am o f op in ion  th a t w ou ld  n o t a v a il th e  
p la in t if fs  i f  th e  p ro p e rty  in  th e  ore had  passed to  
the  defendants. Tbe  defendants no m ore enabled 
th e  com m ission o f a f ra u d  th a n  they  w ou ld  have 
done i f  th e  ore had been th e ir  p ro p e rty , never th a t  
o f M unoz, in  th e ir  stores, and M un o z  o n ly  an 
agent fo r  sh ipm en t, and  th e  ch a rte r  in  the  present 
fo rm . W h a t the  defendants have done is, sup
pos ing  the  p ro p e rty  is th e irs , to  p u t i t  in  the  posses
sion o f M unoz, and so m a k e h im  appear th e  owner. 
B u t i f  I  hand  m y  w atch  to  a man to  keep fo r  me, 
th o u g h  I  in  a sense enable h im  to  appear to  be th e  
ow ner, y e t i f  he sells o r p ledges i t ,  I  do n o t loose 
m y  p ro p e rty .

I  th in k  iu d g m e n t shou ld  be fo r  th e  p la in tif fs .
C l e a s b y , B .— T be  question  upon th is  in te r 

p leader is, w h e th e r th e  p l a i n t i f f s  o r  th e  defendants 
are e n tit le d  to  a cargo o f ore p u t on board a  vessel 
ca lled the  Trow bridge , a t C artagena.

The defendants had agreed to  purchase o f one 
M un o z  a l l  iro n  ore th e  produce o f a c e rta in  m in e ; 
and i t  was to  be pa id  fo r  e ith e r by  b ills  a t fo u rte e n  
days, i f  d raw n  aga inst b ills  o f la d in g , o r b y  b il ls  a t 
th ree  m on th s  fro m  date o f ch a rte r-p a rty . I n  th is  
la t te r  case i t  was p ro v id e d  b y  th e  c o n tra c t o f sale 
th a t ce rtifica tes  o f the  q u a n t ity  be ing in  s to re  
shou ld  accom pany th e  b ills ,  and  th a t  th e  ore so 
d raw n  fo r was to  be considered as th e  p ro p e rty  o f 
th e  defendants. I t  is obvious th a t  th e  b ills  o f ex
change in  th is  la tte r  case w ou ld  n o t re fe r to  the  
exact b u rden  o f th e  vessel designated, b u t to  an 
es tim a te  o n ly  of th e  q u a n tity  to  be taken  on b o a rd . 
M unoz loaded th e  T row bridge  w ith  ore in  the 
name o f one Sabadie, and p rocured  b ills  o f la d in g  
m a k in g  the ore de live rab le  to  the  o rde r o f Sabadie, 
w h ic h  Sabadie indorsed  to  M unoz, and M unoz 
th e n  indo rsed  them  fo r a va luab le  cons ide ra tion  to  
th e  p la in t if fs .  I t  m u s t be ta ke n  th a t  M unoz was 
n o t ju s tif ie d  in  d o in g  th is , and th a t he made th e  
re fu sa l o f th e  defendants to  accept tw o  m ore 
b ills  an occasion fo r  b re a k in g  h is  c o n tra c t ; and 
th e  question  is, w he the r, u nder th e  c ircum stances 
o f th e  case th e  cargo o f th e  Trow bridge  had ceased 
to  be the  p ro p e rty  o f M unoz when he ob ta ined  the  
b ills  o f la d in g  a fte rw a rds  indorsed  to  th e  p la in tiffs . 
I  say, had ceased to  be th e  p ro p e rty  o f M unoz, 
because i t  is, I  th in k ,  c lear th a t a lth o u g h  th e  de
fendants agreed to  b u y  the w hole  produce o f the  
m ine , the  ore d id  n o t become th e  p ro p e rty  oi th e  
defendants w hen i t  was taken  fo r  th e  tim e  to  th e  
Btore, b u t was a t th a t tim e  the  p ro p e rty  of M unoz. 
I t  m u s t be taken, I  th in k ,  th a t by  v ir tu e  o f th e  
paym ent the  defendants had become e n tit le d  to  a 
q u a n tity  of th e  ore in  s to re  co rresponding  w ith  
th e  am oun t o f th e  b ills  d ra w n  aga ins t the  cha r
te re r  o f th e  Trow bridge , b u t i t  cannot de doubted 
th a t th is  alone w ou ld  n o t tran s fe r the  p ro p e rty  in  
any p a rt ic u la r  p a rt, and upon th is  no a u th o rit ie s  
need be re fe rre d  to . A n d  th e  question  becomes 
w h e th e r b y  any subsequent a c t o f app rec ia tion  
th e  p ro p e rty  in  a p a rt ic u la r  p a rt has passed.

T he  question, w ha t is  a su ffic ien t ap p ro p ria tion , 
has fo rm ed  th e  sub ject o f m a n y *  decisions. In  m y  
op in io n , as soon as th e re  was an a p p ro p ria tio n , 
b y  w h ich  I  mean an u n co nd itio n a l a p p ro p ria 
tio n  o f a p a rt o f th e  stock, th a t p a rt w ou ld  
become th e  p ro p e rty  o f the  defendants. N o w  
i t  is said in  the presen t case th a t  b y  the  f in d 
in g  o f th e  ju r y  up  to  a ce rta in  tim e , M unoz was 
lo a d in g  under the  con tra c t, and a fte rw a rds  was
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n o t d o in g  so. T he  e ffect o f th is  w o u ld  be as to  so 
m uch  as was loaded up  to  th a t t im e  the  p ro p e rty  
w ou ld  pass; and a question w o u ld  then  arise  as 
to  how  fa r M unoz w ou ld  a ffec t the  t i t le  of th e  de
fendants to  w ha t had been app rop ria ted , by d e li
v e r in g  on board the  vessel a q u a n tity  of o th e r ore 
w h ich  cou ld  no t be d is tin g u ish ed . B u t in  re a lity , 
upon  a ll the  fac ts  found  in  th is  case, and  dea ling  
w ith  them  sub ject to  th e  powers con ferred  upon 
us to  d ra w  inferences, the re  is  n o th in g  to  show 
th a t  any q u a n tity  was de live red  on board before 
th e  8 th  A p r i l ,  w hen i t  is c lear th a t M unoz was 
n o t a p p ro p ria tin g  any as the p ro p e rty  of the  defen
dants, b u t o n ly  se lecting  w ha t he shou ld  send by  
th e  vessel. T he re  is no p ro o f th a t  p a rt was loaded. 
The  u tm o s t evidence is  th a t o f th e  le tte r  o f the  
11 th  A p r i l ,  the  contents o f w h ich , h a v in g  been 
argued upon on b o th  sides, m ay be taken  as some 
evidence o f th e  sta tem ents contained in  it ,  and 
th u s  show iug  th a t th e  Trow bridge  and several 
o th e r vessels were lo a d in g  on th a t day. B u t 
c o u p lin g  th is  w ith  the  date o f  the b il l  o f lad ing , 
th e  26 th  A p r i l ,  I  cannot rega rd  th is  as p ro o f th a t 
any q u a n tity  was loaded on th e  8 th  A p r i l .  A n d  
i f  none was on board before th a t tim e , then  i t  
appears to  me th a t th e  m ere act o f selection fro m  
th e  b u lk  o f a p a rt ic u la r  p a rt to  be placed on board 
th e  vessel is no t such an a p p ro p ria tio n  as to  make 
th e  co n tra c t o f purchase operate on i t — because the 
selection was in  the  m in d  o f the  person se lec ting  
n o t a se lection o f a p o rtio n  o f w ha t had been pa id  
fo r , b u t o f w ha t he alleged was no t paid fo r.

I t  was fu r th e r  a rgued th a t, independent o f th e  in 
te n tio n  o f M unoz to  app rop ria te  th e  ore loaded to  
th e  co n tra c t and p a rtic u la r  d ra fts , th e  fa c t o f 
load ing  th e  ore on board the  vessel charte red  b y  
th e  defendants was o f its e lf  such an act as vested 
th e  p ro p e rty  in  them . B u t upon the  e ffect o f 
d e liv e r in g  a cargo con trac ted  fo r on board the  
vessel o f the  vendee, th e  a u th o rit ie s  are too n u 
m erous to  re fe r to . I  m ay m en tion  T u rn e r  v. The 
Trustees o f  the L ive rp o o l Bodes ( 6  E x . 543), as an 
ea rly  one, w ith  K lle rsh a w  v. M agniac, in  th e  note 
in  th a t case ( 6  E x . 570), send Shepherd  v. H a rr is o n , 
in  L .  Kep. 5 H . o f L .  116, as th e  last. T he  e ffect 
o f these is, th a t th e  d e liv e r in g  o f goods con- 
tra c te d  fo r  on board a sh ip  when a b i l l  o f la d in g  
is  taken, is n o t a d e liv e ry  to  tbe  buye r b u t to  the  
cap ta in  as bailee to  d e liv e r  to  the person ind ica ted  
b y  th e  b i l l  o f la d in g , and th a t  th is  m ay equa lly  
a p p ly  when th e  sh ip  is the  sh ip  o f th e  vendee. 
Such w ou ld , I  th in k ,  be th e  p roper conclusion, 
independent o f the  clause o f the  ch a rte r-p a rty , 
th a t  the  cap ta in  is  to  s ig n  b ills  o f la d in g  “  as p re 
sented.”  T h is  does n o t mean m ere ly  as regards 
p rice  o r any p a rticu la rs  o f th a t  sort, because i t  is 
p la in  th a t w hen th e  ch a rte r was effected i t  was 
u n ce rta in  w h e th e r M unoz w ou ld  n o t choose to 
d ra w  a t fourteen  days aga ins t b ills  o f la d in g , in  
w h ich  case he m ig h t, no doubt, have made the 
cargo b y  the  te rm s o f the b ills  o f la d in g  de live rab le  
to  h im se lf. The  capta in  know s n o th in g  about the  
a rrangem ents  between M unoz and the  defendants, 
be o n ly  know s th a t M un o z  is the  person who is to 
fu l f i l  the  ch a rte r-p a rty  on beha lf o f th e  defendants. 
Ih u s  th e  defendants m ake i t  o b lig a to ry  upon  the 
cap ta in  to  g iv e  to  Sabadie o r  M unoz th is  docu
m e n t o f t i t le  to  p ro p e rty  transfe rab le  by  indorse
m en t, and th is , i f  n o t an estoppel ag a in s t the 
defendants, as between them  and the  bond fide  
ho lde r of th is  docum ent o f t it le ,  ve ry  m uch  
s treng thens  th e  conclus ion th a t M un o z  hav ing
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th is  pow er expressly  reserved to  h im , ac ted  
th ro u g h o u t w ith  re fe rence  to  i t  as he d id  in  fa c t 
exercise i t  to  th e  last.

F o r  th e  above reasons I  am o f op in ion  th a t the  
p la in tif fs  are e n tit le d  to  succeed upon  th is  issue.

K e l l y , C .B .—  This case d iffe rs  fro m  K re e ft v . 
Thompson  in  one p o in t o n ly , b u t th a t one is  a ll-  
im p o rta n t. H ere , the fac ts  in  a l l  o th e r respects 
be ing  s u b s ta n tia lly  th e  same, the  c h a rte r -p a r ty  
o f the  sh ip  ( in  th is  case ca lled  th e  Trow bridge) 
con ta ined  these w o rd s : “ T he  cap ta in  to  s ig n  
b il ls  o f la d in g , as presented.”  K o w  these words 
appear to  me, n o t o n ly  to  convey an a u tho 
r i t y  to  the  m aster, b u t to  im pose an o b lig a tio n  
upon h im  to  g ra u t and s ig n  b ills  o f la d in g , 
in  w ha tever fo rm  and to  w ha tever e ffect he 
m ig h t be re q u ire d  by  M unoz to  s ig n  them . I  
th in k ,  the re fo re , th a t  the  b ills  o f la d in g , th o u g h  a 
fra u d  upon K re e ft ,  were g ra n te d  and s igned  under 
and in  s t r ic t  pursuance o f his a u th o r ity ,  and 
h a v in g  been indorsed fo r va lue  to  the p la in tiffs , 
e n tit le d  th e m  to  th e  ore in  question, and  th e re 
fo re  to  th e  ju d g m e n t o f the  cou rt.

K r e e f t  v. T h o m p s o n .

B r a m w e l l , B .— T h is  case d iffe rs  fro m  Q abarron  
v. K re e ft in  the  fo llo w in g  p a rticu la rs . I t  is  an 
action  on a c h a rte r-p a rty  b y  th e  ch a rte re rs  aga inst 
th e  sh ipow ne r fo r  n o t d e liv e r in g  a cargo to  the 
p la in t if fs  acco rd ing  to  th e  c h a rte r-p a rty . T he  
c h a rte r-p a rty  d id  n o t au tho rise  th e  cap ta in  to  s ign  
b il ls  o f la d in g  as presented. B y  i t  th e  sh ipow ner 
agreed to  d e liv e r  th e  cargo  to  th e  p la in tif fs . 
T he  lo a d in g  had p a r t ly  taken  place w h ile  M unoz 
was in te n d in g  to  fu l f i l  h is  co n tra c t, b u t was 
fin ish e d  a fte r. T he  cargo had been spec ifica lly  
d ra w n  aga inst.

I f  I  am  r ig h t  in  m y  o p in io n  in  G abarron  v. 
K ree ft, th e  p ro p e rty  in  th is  cargo neve r passed 
to  th e  p la in tif fs , fo r  I  th in k  i t  m akes no d if fe r 
ence th a t  a t th e  b e g in n in g  o f the load ing  
M unoz in te n de d  to  sh ip  fo r  th e  p la in tif fs . A s  I  
have said, the  act is n o t com ple te  t i l l  th e  b i l l  o f 
la d in g  is g iven .

W as the  sh ipow ner, nevertheless, bound by 
th e  ch a rte r  to  d e live r the  cargo to  the  p la in t if fs  ?
I  th in k  n o t ; I  th in k  th e  c h a rte r o n ly  means th a t 
the  cargo sha ll be de live red  to  th e  ch a rte re r 
i f  he has a r ig h t  to  rece ive i t ,  and th a t he had 
no  r ig h t  to  receive th is . T hen  i t  w il l  be said 
th a t  the sh ipow ner had no r ig h t  to  take  i t  on 
board. I  th in k  he not on ly  had such r ig h t  b u t was 
bound to  do so. I  th in k  th a t  i f  M unoz had said 
to  h im , I  w il l  n o t sh ip  fo r the p la in tif fs , bu t w i l l  
sh ip  fo r m yself, and the  cap ta in  had said, I  w il l  
n o t take  the  cargo b u t sa il aw ay in  ba llas t, he 
w ou ld  have done w rong . A  capta in, when he can
n o t g e t the  agreed cargo, is  bound to  take  some 
o th e r cargo i f  he can g e t i t ,  so as to  lessen the  loss. 
Suppose M unoz had w h o lly  refused  a ll  sh ipm en t, 
and some o th e r ow ner o f ore had o ffered a sh ip 
m en t, the  cap ta in  w ou ld  have been bound to  take  
i t ,  and had he done so w ou ld  n o t have been bound 
to  d e live r i t  to  the p la in tif fs . I  th in k ,  on the  a u 
th o rit ie s  re fe rre d  to  i l l  G abarron  v. K ree ft, th a t 
the  cap ta in  cou ld  n o t refuse to  s ig n  th e  b il l  o f 
la d in g  w h ich  M unoz req u ire d , unless he le t  M unoz 
take  o u t the  cargo, and th a t he w ou ld  have done 
w ro n g  had he re q u ire d  h im  to  do so. T here  is no 
suggestion in  any o f th e  cases c ite d  in  G abarron  v . 
K re e ft th a t  any ac tion  w ou ld  be m a in ta inab le  
aga inst a cap ta in  o r  ow ner fo r g iv in g  b ills  o f lad ing
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to the  o rde r o f th e  sh ipper. Besides, M unoz was 
the agent o f the  p la in tif fs , and  th e  cap ta in  was 
Justified in  s ig n in g  b ills  o f la d in g  as he re q u ire d .

I  th in k  o u r ju d g m e n t shou ld  be fo r  th e  de fen 
dants.
. C r e a k  b y , B .— T h is  is nob lik e  G abarron  v, K ree ft, 
ln  w h ich  the  question  o f p ro p e r ty  o n ly  was in 
volved. I t  is  an action  on a c h a rte r -p a r ty  b y  the  
tfe ig h te rs  aga inst the  shipowners. B y  th e  cha rte r- 
p a rty  th e  de fendan t was to  receive fro m  th e  
tactor o f the  fre ig h te rs  a t Cartagena, a cargo  o f 
?re, and de live r i t  in  th e  T yn e  D ocks to  the  
fre igh te rs  o r assignees. N o  question  arises in  the  
Present case upon the  p lead ings, and th e  case is  to  
he dea lt w ith  e n t ire ly  on th e  facts, b u t as i t  is a 
Question o f con tra c t, i t  is  essentia l to  see w ha t the  
axact con tra c t is, and i t  is  to  d e live r to  the 
fre ig h te rs  o r assignees. The  w ord  “  assignees ”  
cannot mean, I  th in k ,  assignees o f th e  ch a rte r- 
Party, b u t i t  m ay mean e ith e r assignees o f th e  
cargo or assignees o f the  b i l l  o f la d in g , w h ich  is 
oe t i t le  to  p ro p e rty  in  th e  cargo.

f  m u s t say I  have ve ry  g re a t d if f ic u lty  in  
dealing w ith  th is  case fro m  the  scantiness o f 
fue m ate ria ls  fo r  an y  decision. T he  question 
relates to  th e  cargo o f a vessel called the  
M acedonia, w h ich  i t  appears was cha rte re d  as 
ea,r ly  as th e  9 th  N o v . 1871, and d raw n  aga inst 
?n the  29 th  N o v . I t  has been no ticed  th a t 

y  the  a rrangem ent between M unoz and the 
P la in tiffs , th e  cargo  m ig h t be d raw n  aga ins t e ith e r 

y  b ills  a t th re e  m on ths from  th e  da te  o f  the 
cha rte r-p a rty , o r a t fou rte e n  days fro m  th e  b il ls  
o fJa d in g . I t  m ig h t  appear fro m  th is  th a t b ills  

i  la d in g  were n o t to  be taken  except w hen th e y  
e re d raw n  aga inst. Bub th a t is  n o t th e  case; th e  

crrespondence shows th ro u g h o u t th a t  in  cases 
here the b ills  had been d ra w n  aga inst the  cha rte r- 

Party, b ills  o f la d in g  were s t if f  to  be taken b y  M unoz 
tb JorW!*rded to  th e  p la in t if fs .  See, fo r  example, 

6  “ t te r  o f th e  29 th  N o v . 1871, in  w h ich  M unoz 
ays, Ityehave d raw n  on you th is  day a b i l l f o r  123L 

m ne ty  days, w h ich  we place to  y o u r  c re d it on 
Ipcoun t of cargoes po r M acedonia, N a u tilu s ,  and 
1 essenger, invoices o f w h ich  w i l l  fo llo w  w ith  th e ir  
Ca®Pecjuve b ills  o f la d in g .”  A n d  as regards the  
s id ^ °  fbe  M acedonia, w h ich  we are now  con- 

?r in g, and w h ich  had been d raw n  aga inst so 
, i r  y  as the  29 th  N ov., we have th e  fo llo w in g  in  
2 4 ?, ef f 0r o f th e  p la in t if fs  them selves, dated th e  
jjr  Jan., ‘ ‘ W e  are expecting  h ills  o f la d in g  o f
n n tb • on^a< a n d  Retriever,”  &c. I t  is tru e  the re  is  
jjj , ln S to  show th a t these b iffs  o f la d in g  ¿ id  n o t 
t h is 6 ' 6  oar£ °  de live rab le  to  th e  p la in tif fs . B u t 
cant 1 8  n °k  m a te r ia l, because the  sh ipow ner o r  

P am knew  n o th in g  o f th e  a rrangem ent between 
b i l l s ° f  ^be p la in tif fs , and i f  the re  were to  be 
m in  ' M unoz  m u s t be th e  person to  deter-
adrnV,n ,i't l la t  ' o rra  th e y  should be, because i t  is 
b illq* f , th a t he m ig h t d raw  in  each case aga inst 
la d in °  a<t ' n 8 , in  w h ich  case, no doubt, th e  b il ls  o f 
have^* Woufe  be de live rab le  to  h im se lf, o r he w o u ld  
h im  . / i 0  ®ecur i t y ,  and the  cap ta in  w o u ld  n o t ask 
h im se lf ̂  *'00^  b iffs  o f la d in g  de live rab le  to

the  ° f  th is  seems to  me to  be th a t
bow th  aiJ?.,m ust  lo o k  to  M unoz to  de te rm ine  
d e l iv e rb ,pb l l L ° f lad i, ^  are to  m ake th e  cargo 
de lfvpJ 1 6’ ?nd ''b a t he pe rfo rm s  h is  co n tra c t by 
lad ing  'h ? , cargo acco rd ing  to  the b il ls  o f
d e live ro b i°U^ k  „by  the  c h a rte r-p a rty  the  cargo is 

6  1 0  f re ig h te rs  o r assignees. I f  he is

addressed to  M un o z  as th e  fa c to r of the sh ippe r, 
and M unoz is to  de te rm ine  w h e th e r he w i l l  take  b ills  
o f la d in g  de live rab le  to  h im se lf, th e  sh ippe r is  b o u nd  
by  h is  ac t in  h a v in g  th e  goods m ade de live rab le  
to  h im se lf, and i t  cannot m ake any real d ifference 
in  substance w he ther, by the  b ills  o f la d in g , the  
cargo is  made de live rab le  to  Sabadie o r to  M unoz. 
T h is  seems to  be a m ore  sa tis fac to ry  mode o f de
c id in g  the  case th a n  b y  dec id in g  i t  on  th e  g ro u n d  
th a t th e  p la in t if fs  d id  no t p e rfo rm  th e ir  p a rt o f th e  
con tra c t, because th e ir  fac to r d id  n o t send a cargo 
de live rab le  to  th e  fre ig h te rs  o r th e ir  assigns, 
a lth o u g h  i t  re a lly  comes to  the same th in g .

K e l l y , C .B.— T he  question  in  th is  case is, 
w h e th e r a q u a n tity  o f iro n  ore, sh ipped on board 
the  M acedonia  by one M unoz, is  th e  p ro p e rty  o f 
the  p la in t if fs  K re e f t  and  o thers, and w h e th e r th e  
m aster was bound to  d e live r i t  to  them  upon  its  
a rr iv a l in  E n g la n d , o r w he ther f i t  had passed 
u nder the  b ills  o f la d in g  to  o rde r, signed b y  th e  
m aster, a t th e  ins tance  o f M un o z  in  fa v o u r o f one 
Sabadie, and fro m  whom  i t  passed by indo rse 
m en t to  G abarron, th e  p la in t i f f  in  the  o the r action.

I  am  of op in ion  th a t th e  ore had become the p ro 
p e rty  o f th e  p la in t if fs ,  i f  n o t before, a t the  tim e  
when i t  was sh ipped on board th e  M acedon ia ; th a t 
th e  m aste r was bound  by the  te rm s o f th e  ch a rte r- 
p a rty  to  d e live r i t  to  th e  p la in tif fs  upon  th e  a rr iv a l 
o f th e  sh ip  in  the  T yne  ; and th a t n o t h a v in g  done 
so, h is ow ner, w hom  th e  de fendan t represents, is 
lia b le  to  th is  action.

T he  ore was sh ipped b y  M unoz a t C artagena, 
under a co n tra c t between h im  and K re e ft, by 
w h ich  K re e ft  had con trac ted  to  buy fro m  h im  
the  w hole  o f the  iro n  ores w h ich  he m ig h t ob ta in  
fro m  th e  m ines w ith in  tw e lve  m on ths  fro m  the  
2 5 th  O ct. 1871. A n d  i t  was exp ress ly  agreed th a t  
M unoz shou ld  load such vessels as shou ld  be 
charte red  by K r e e f t ; paym en t to  be made a t 
fourteen  days’ date, i f  d raw n  fo r  aga inst b i l ls  o f 
la d in g , and a t th ree  m on ths ’ date, i f  d ra w n  ag a in s t 
c h a r te r ; and M unoz to  send w ith  advice o f each 
d ra ft, an a ttes ted  ce rtifica te  th a t  th e  q u a n tity  o f 
ore d raw n  fo r was a c tu a lly  in  stock, and th a t th a t 
ore was to  be considered the  p ro p e rty  o f K re e ft .  
T he  M acedonia  was cha rte red  by  K re e ft ,  and b y  
th e  c h a rte r-p a rty  the  ow ner expressly  agreed “  to  
proceed to  Cartagena, and load fro m  the  fa c to r to  
the  f re ig h te r  (K re e ft)  the  q u a n tity  o f iro n  ore in  
question , and th e re w ith  to  proceed to  the  T yne , to  
d ischarge a t T yne  D ock, and to  d e liv e r  the same 
a floa t to  th e  said fre ig h te r  K re e ft ,  o r  assigns, on 
be ing  pa id  the  agreed fre ig h t . ”  The M acedonia  
proceeded to  C artagena, and M unoz h a v in g  
a lready d raw n , and K re e ft  h a v in g  accepted d ra fts  
exceed ing in  am oun t th e  p ric e o f the  ore  in  question, 
and h a v in g  taken  i t  o u t o f s tock, and  so separated 
i t  f ro m  the  b u lk  o f th e  stock, sh ipped the  q u a n tity  
o f ore in  question  on board the  M acedonia , the  
sh ip m e n t c o n tin u in g  fo r  several days, and  no 
in t im a tio n  h a v in g  been g ive n  by M unoz to  the  
m aste r th a t the ore was o therw ise  th a n  destined  
to  and shipped fo r  th e  account o f K re e ft ,  the  
ch a rte re r o f the  sh ip . B u t when the  sh ip m e n t was 
com ple te , M unoz fra u d u le n tly  p reva iled  on the  
m aste r to  s ign  b ills  o f la d in g  fo r  th e  ore to  o rde r, 
w h ich  a fte rw a rds  passed by indo rsem en t fo r va lue  
to  G abarron.

U n d e r these circum stances, I  am  o f op in ion  
th a t  th e  w hole  case depends upon  the  con
tra c ts  between th e  pa rties , th a t is to  say, between 
K re e ft and M unoz, and K re e f t  and th e  ow ner
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o f th e  M acedon ia  re s p e c tiv e ly ; and th a t  M unoz 
h a v in g  con trac ted  th a t  th e  ore, when d raw n  fo r 
and the  d ra fts  accepted, shou ld  become th e  p ro 
p e rty  o f K re e ft ,  i t  became h is p ro p e rty  as soon as 
he had accepted beyond th e  am oun t o f  its  p rice , and 
i t  had been separated fro m  th e  b u lk  o f  th e  stock.

B u t i f  th is  w ere d o u b tfu l, I  am  c lea rly  o f  op in io n  
th a t  i t  became h is  p ro p e rty  th e  m om ent i t  was p u t 
on board t h o M acedonia . The  case was contended 
in  a rg u m e n t to  be th e  same as i f  th e  p la in t if f  had 
purchased and pa id  fo r  a q u a n tity  o f m erchandise 
w h ich  th e  se lle r con tracted  to  d e liv e r  in to  the 
pu rchaser s waggon when he shou ld  send fo r 
i t ,  and th a t  he had h ire d  the  w aggon o f th e  defen
d an t, w ho had con trac ted  to  ca rry  i t  to  th e  p la in 
t i f f  s warehouse and the re  d e live r i t  to  th e  p la in t if f ,  
b u t whose se rvan t, th e  w aggoner, h a v in g  rece ived  
i t  in to  th e  w aggon, had s igned a co n tra c t to  d e live r 
i t ,  and  had  a fte rw a rd s  in  fa c t de live red  i t ,  to  
ano th e r person. I d has been a rgued  th a t the 
sh ip m e n t was m ade w ith  a v iew  to  th e  b i l l  o f 
la d in g , and  w ith  the  in te n t to  take a b i l l  o f la d in g  
to  order, and th a t  th e  sh ip m e n t was n o t com plete 
t i l l  th e  b i l l  o f la d in g  was signed. N o  d o u b t the  
sh ip m e n t and  th e  b i l l  o f la d in g  in  genera l co n s ti
tu te  b u t one tran sa c tio n . B u t  in  th is  case i t  is  to  
d is reg a rd  a lto g e th e r the  con trac ts  between the 
p a rtie s  to  a p p ly  to  i t  th is  genera l ru le  o r  p ractice . 
H e re  M un o z  had received a copy o f th e  cha rte r, 
and  knew  th a t  th e  vessel had been cha rte red  b y  the  
p la in t i f f  and th a t  th e  ow ner had con trac ted  to  re 
ceive th e  ore fro m  h im , and to  d e liv e r  i t  to  the  
p la in t i f f  upon th e  sh ip ’s a r r iv a l in  the  Tyne . A n d  
I  h o ld  th a t i t  was n o t com peten t to  M unoz, o r to  
th e  m aste r, o r to  bo th  toge the r, to  change the  
p ro p e r ty  by  th e  w ro n g fu l act of M unoz, o r  the 
u n a u th o rise d  acquiescence o f th e  m aster, the one 
in  dem and ing , th e  o th e r in  g ra n tin g , th e  b ills  o f 
la d in g .

U p o n  th e  s im p le  and p la in  g ro u n d , there fo re , 
th a t  under th e  co n tra c t between K re e ft  and the 
sh ipow ner, th e  m aster, as the  a gen t o f th e  ow ner, 
was bound to  d e live r th e  ore on its  a r r iv a l in  the  
l y n s  to  K re e ft ,  and th a t he cou ld  n o t exonerate 
h im s e lf fro m  th a t  o b lig a tio n  by  the  u n a u tho rised  
s ig n a tu re  o f th e  b ills  o f la d in g ; i t  appears to  me 
th a t  K re e ft  was e n tit le d , upon th e  a r r iv a l o f the 
sh ip  in  the T yne , to  th e  d e live ry  o f the  ore, and 
consequen tly  th a t the  de fendant is lia b le  to  th is  
a c tio n  fo r  th e  non -de live ry .

M a n y  cases were c ited  on the  one side and on the 
o th e r, b u t i t  appears to  me th a t  none of them  has 
any app lica tio n  to  th e  case before the  co u rt, except 
indeed th e  case o f  H lle rsh a w  v . M agn iac, in  a note 
in  6  E x . 570, w here the  facts were v e ry  s im ila r  to  
th e  present, b u t w ith  th is  m a rke d  d is tin c tio n , th a t 
th e re  was no such express co n tra c t as here, th a t 
th e  p ro p e rty  o f the  goods shou ld  vest in  th e  p u r 
chaser upon th e ir  h a v in g  been d ra w n  fo r, and the  
d ra fts  accep ted ; and fu r th e r ,  th a t a p a rt o f the  
goods o n ly  was shipped, and th e  vessel f i l le d  up 
w ith  o th e r goods, fo r  w h ich  th e  purchaser had n o t 
con tracted , and so th a t  as he was n o t bound to  
accept th e  one and had never con trac ted  fo r  th e  
o the r, th e  p ro p e rty  in  n e ith e r had vested in  h im  
b y  the  sh ip m e n t. O n these g rounds , I  am  o f 
op in io n  th a t  the  p la in t i f f  K re e ft  is  e n tit le d  to  th e  
ju d g m e n t o f the  court.

R ules absolute.
A tto rn e y s  fo r  the  p la in t i f f  G abarron, W illia m s o n , 

H i l l ,  and Co., fo r  Ing ledew , and Co., N ew castle - 
on-Tyne.

[ A d m .

A tto rn e y s  fo r  th e  de fendant K re e ft ,  F r y  and 
H udson .

A tto rn e y s  fo r  th e  p la in t if f  K re e ft ,  F r y  and 
H udson.

A tto rn e y s  fo r  the  de fendant Thom pson, W illia m 
son, H i l l ,  and Co., fo r Ing ledew  and  Co., N ew castle- 
on-Tyne.

COURT OP ADMIRALTY.
Reported by J . P . A s p in a l l , Esq., Barrister-at-Law.

Wednesday, J u ly  14, 1875.
T h e  J e n n ie  S. B a r k e r ; T h e  S p in d r if t .

C o llis io n — S team tug ly in g  to— D u ty  to avoid  
sa ilin g  sh ip .

A  steam tug hove to d u r in g  fin e  w eather in  a  fa ir -
w a y  a n d  w a it in g  f o r  em ploym ent, is  hound to
keep out o f  the w a y  o f  s a ilin g  ships us ing  the
fa irw a y .

T h e s e  wer e cross causes o f co llis ion  in s t itu te d , the  
one on behalf o f the  L iv e rp o o l S team  T u g  C om 
pan y  (L im ite d ) , the  owners o f the tu g  S p in d r if t ,  
aga ins t th e  ba rque  Jennie  S. B a rk e r, and her 
owners in te rv e n in g ;  th e  o the rs  b y  th e  owners o f 
th e  Jenn ie  S . B a rke r, aga ins t the  S p in d r if t ,  and 
he r owners in te rv e n in g .

The causes w ere by agreem ent heard upon the  
p e tit io n s  f ile d  in  each cause, w ith o u t answers 
b e in g  p u t in . T he  p e tit io n  file d  by the  owners o f 
th e  S p in d r if t ,  was, so fa r  as is m a te r ia l, as 
fo llo w s :—

1. Between noon and 0.30 p.m., on the 14th June 1875 
the steam tug S p ind rift, of 175 tons gross register, 
manned by a crew of nine hands, all told, was about one 
mile from the land, between Point Lynas and Middle 
Mouse.

2. The wind at such time was about sonth-west, blowing 
a moderate gale, with squalls, and the tide was about 
half ebb, and of the force of about one and a half knots 
per hour. The S p ind rift was lying to, with her engines 
stopped and her helm lashed to port, and was heading 
about south-east.

3. A t such time a barque, which proved to be the above- 
named barque Jennie S. Barker, was seen at the distance 
of about one mile and a half from the S p ind rift, coming 
up astern of her, a little on her port quarter.

4. The Jennie S- Barker approached and caused danger 
of collision with the S pindrift. The engines of the Spin
d r ift  were ordered ahead, but before Bhe could go ahead 
the Jennie S Barker ran against, and with her stem and 
port bow struck the S p in d rift on her starboard paddle- 
box, a,nd did her a great deal of damage, in consequence 
of which she took the assistance of a steam tug, by which 
she was towed to Liverpool.

5. Those on board the Jennie S. Barker improperly 
neglected to keep a good look-out.

6. The Jennie S. Barker improperly neglected to keep 
out of the way of the S pindrift.

7. The helm of the Jennie S. Barker was improperly 
starboarded before the said collision.

8. The said collision was occasioned by all or some or 
one of the matters stated in the three last preceding 
articles of this petition, or otherwise, by the negligent 
and improper navigation of the Jennie S. Barker.

9. The said collision was not in any way occasioned by 
any negligence on the part of those on board the Spin
d rift.

The p e t it io n  filed  on beha lf o f th e  ow ners o l the 
Jennie S. B a rk e r  was as fo llo w s  :—

1. The Jennie S. Barker is a barque of 1059 tons register, 
and at the time of the occurrence hereinafter mentioned 
was on a voyage from St. John, New Brunswick, to 
Liverpool, with a cargo of deals. The S p ind rift is a 
Btearn tng of the Port of Liverpool.

2. Shortly before noon, on the 14th June 1875, the 
Jennie S. Barker was off the coast of Anglesea, near to 
Point Lynas, heading about S.E. by E., to E.S.E., and
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intending; to pick up a pilot at the Point Lynas Station 
™ take her into Liverpool. The wind was unsteady, 
blowing hard from S.S.W. to S.W., with occasional heavy 
f îua]Is which were accompanied by thick, heavy rain, 
the Jennie S. Barker was under lower fore and maintop- 
8ails, foresail, fore and maintopmast staysails, and mizen 
“taysail, and was going about five knots an hour.

3. A t this time and under these circumstances the look- 
°nt of the Jennie S. Barker sawand reported a pilot boat and 
n steam tug, which latter vessel afterwards proved to be 
the S pindrift. She was right ahead, heading somewhat 
ln the same direction as the barque, but more to the 
??nth. She appeared to be about a mile distant. A t this 
tuns the weather became thick with rain, and the pilot 
b°at was lost to view.
A- The Jennie 8. Barker kept her oourse until she was 

abont three ship’s lengths from the S p ind rift, when it 
'yas found that, although steam and smoke were coming 
trom the steam pipe and funnel of the latter, she had 
Apparently stopped, and was not moving ahead. The 
«elm of the Jennie S. Barker was thereupon, in order to 
"void a collision, at once put hard up, but she did not 
*Pswer her helm.
- Immediately before the collision the helm of the 
ennie 8. Barker was put hard down, with the view of 
asmg the blow, but before the port helm had taken effect 
be martingale of the barque and the starboard paddle- 

th * S p in d rift came into contact, the jib boom of
A 6 barque at the same time catching the mast of the 

and bringing it  down, and considerable other damage 
™as done.
w A t the time when the helm of the Jennie S. Barker 
^ as put  Up, no one wa8 visible on the deck of the Spin- 
A  .■ Her crew were seen running up from beiowjustat

7 T ,1?0 ° I  the collision.
' I  be Spindrift improperly neglected to keep out of

® Way of the Jennie S. Barker, 
d rift proPer look-out was not kept on board the Spin.

to h" qbose on board the S p ind rift improperly neglected 
V., ■ . ° r  otherwise warn the Jennie S. Barker that the

10 ̂  was 0t°PP0d-aaT: r bo said collision was caused by the negligence 
cau ^  v.ro'?er navigation of the S p ind rift, and was not 
Sark negligence of those on board the Jennie S.

causes came on fo r  hearing; be fore  S ir  R . 
■lbmore, assisted bv T r in i t y  M aste rs , and w it -  

esses were ca lled  b y  b o th  parties . 
j t  y bhe w itnesses ca lled on beha lf o f th  e S p in d r if t ,  
enWas Proved th a t she was ly in g - to  w a it in g  to  bo 

paged to  to w  vessels in to  L iv e rp o o l; th a t  th e  
P ace w here she was hove to  was th e  fa irw a y  
tha(tln<c ^o r SI**PS e n te r in g  the  p o r t  o f L iv e rp o o l; 
was i 6  ^ay  311 b*3 6  same p o s itio n  t i l l  th e  ba rque  
the c lose to , expec ting  the  barque to  go clear, b u t 
an U j e e ' n 8  th a t  the  barque was no t g o in g  clear, 
t h a t T  Was S 'von to  he r eng ines to  go ahead, b u t 
ord t,0 body. be ing  a t th e  s ta r t in g  gear w hen the  
c u t ^  WaS ®*ven> th e  o rd e r was not in s ta n tly  exe- 

1 and before  the  tu g  cou ld  m ove ahead she 
' Strunk by the  barque.

Proyl<rl ' vi tnesses called on b e h a lf o f  th e  barque 
aw ed tn a t th e y  observed th e  tu g  some d istance 
t,lje aud the  barque was k e p t on her course in  
tvouhl^bcetation th a t th e  tu g , as a steam vessel, 
en d  a e^> ° Ut barque ’s way ; th a t they  had
8 tn i3 e. v  n °  steam  tu g , and expected th a t the 
'viousl '" Wou' d> as o the r tu g s  had done pre- 
ba ra n y ’ £ e.ti u n d e r w ay and come a longside the 
bar nur’ ’i  vie.w  o f g e t t in g  engaged b y  the  
Was fo il °  -t0W be r 3nto L ive rp o o l. A n o th e r  tu g  
no t eno.°Wln^  an,d bad sP °ken the  barque, b u t was 
t i l l  0 , W :  ri ' hc m aste r o f  the  barque h e ld  on 
Was noT t 0  * • lu H' atl<i then  seeing th a t th e  tu g  
to  s tr ilr  1T1 0 v lng> an d  th a t he was nearing  he r so as 
a starhrT n F on tb o  8 ta rboard side, p u t h is  helm  
her J  -’iS 0  as to  pass aste rn  o f he r and along 

side. The  barque, how ever, w o u ld  not

answ er he r he lm  q u ic k ly  enough, be ing  v e ry  deeply 
laden, and h e r he lm  was the reupon  p u t ha rd a p o rb  
to  lessen the  e ffec t o f the  blow .

T he  re m a in in g  facts o f th e  case are set o u t in  
th e  pe titio ns . ,

The m a in  ques tion  was, w h e th e r th e  S p in d r if t ,  
be ing  hove to, was to  be considered as a steam er 
w ith in  th e  m ean ing  o f the  R eg u la tio ns  fo r  P re 
v e n tin g  C o llis ions  a t Sea.

M ilw a rd ,  Q.C., and E . G. Glarlcson, fo r  th e  S p in 
d r i f t .— A  tu g  boat ly in g  to  is n o t to  be trea ted  as 
a steam ship, so as to  come w ith in  a r t ic le  15 o f  the 
R egu la tions  fo r P re v e n tin g  C o llis ions  a t Sea, to  
be under any o b lig a tio n  bo ge t o u t o f th e  w ay  o f a 
s a ilin g  sh ip  under way. T he  s a ilin g  sh ip  o u g h t 
to  have seen th a t the  tu g  was ly in g  to, and shou ld  
have g ive n  way. [S ir  R . P h il l im o r e . T he  sh ip  
says th a t she had good reason to  be lieve  you were 
ly in g  to  w a it in g  fo r he r, and th e  question  is, w h y  
were y o u  n o t su ffic ie n tly  under com m and to  enable 
you  to  have k e p t o u t o f he r way p] T o  m ake i t  the  
d u ty  o f th e  tu g  to  keep ou t o f th e  way o f the sh ip  she 
m u s t have been “  proceeding in  such a d ire c tio n  as 
to  in vo lve  r is k  o f co llis io n  ; ”  b u t the  tu g  was n o t 
“  p roceed ing  ”  a t a ll, and is, consequently , nob 
w ith in  th e  ru le . T h is  was d is t in c t ly  he ld  in  The  
H e lve tia , w h ich  was a ffirm ed  on appeal to  th e  P r iv y  
C o u n c il (a). [S i r  R . P h il l im o r e .— T h a t was the

(a) JU D IC IA L  COM M ITTEE OF T H E  P R IV Y  
COUNCIL.

Nov. 28,1868.
T h e  H e l v e t ia .

T h is  was an appeal from a decree of the High Court of 
Admiralty of England in a cause of damage instituted by 
the owners of the late steam tug Prince A rthu r  and her 
master and crew against the steamship Helvetia and the 
National Steamship Company (Limited), her owners in
tervening. The ease on behalf of the plaintiffs m the 
Court of Admiralty was that the steam tag was, on the 
morning of the 16th Aug. 1867, hove lo off the South 
Stack Lighthouse on the starboard tack, under her fore
sail and jib, and with her engines stopped, waiting for 
employment in the usual way. The weather was fine and 
clear, the wind a moderate breezefrom the N .W . In  the 
circumstances the Helvetia  was at abont 10 a.m. observed 
on the starboard side of the tug a long way off inward 
bound. The Prince A rthu r  continued hove to, and the 
Helvetia  under canvas and steam continued to approach 
her. When the Helvetia got very near the steam whistle 
of the Prince A rthu r was sounded, and her engines were 
turned astern full speed; but the Helvetia, without 
slackening speed, came on and ran into the Prince A rth u r  
on her starboard side and sank her. I t  was alleged that 
if a proper look out had been kept on board the Helvetia  
those on board of her must have seen that the Prince 
A rth u r  was lying to, and that the Helvetia  ought to have 
kept out of the way of the Prince A rthu r. On behalf of 
the defendants it  was alleged that the Helvetia  was bound 
upon a voyage from New York to Liverpool, and when 
off Holyhead, on 16th Aug., about 10 a.m., her look out 
reported a steam tug on the port bow. This steam tug, 
which was the Prince A rthu r, was about six miles 
from the Helvetia, bearing two points on her port bovr, 
and pursuing a south-easterly course. The Helvetia 
continued her course until just before the collision 
when, in order to ease the blow, her helm was ported, 
her engines were stopped, and her topsail halyards let 
go. I t  was submitted that as the Helvetia and the 
Prince A rthu r were crossing so as to involve risk of 
collision and the Prince A rthu r had the Helvetia  on her 
starboard side, it was the duty of the steam tug to keep 
out of the wav, and that the negligence of the steam tug 
caused the collision, or, at any rate, contributed to it.

The facta of the case are fully set out in the judgment 
of the learned judge of the High Court of Admiralty, 
whioh was as follows: , .

Jan  30.—Sir R. P h il l im o r e  : I f  the court entertained 
any doubt whatever as to the judgment whioh it  ought
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case o f tw o  steam ers, and d is tin g u ish a b le  fro m  the  
p resent, on the  g ro u n d  th a t the  steam er cou ld  no t 
poss ib ly  suppose th e  tu g  to  be w a it in g  fo r her, 
and m u s t have kn o w n  th a t  she was ly in g  to  w ith -

to give in this case, it  would have adopted the usual 
course of retiring with the Elder Brethren of the Trinity  
House, and haviug a deliberate consultation with them 
before it pronounced its decision. I  have, during the 
course of the arguments, and during the course of the 
discussion, put before the Trinity Masters such questions 
as I  thought necessary to elucidate any difficulties inci
dent to nautical experience and nautical science arising 
out of this case, and I  have obtained from them answers 
which to me are perfectly satisfactory. I,  therefore, pro
ceed to give my judgment immediately. This was a col
lision which took place about twenty-two miles, I  think 
off Holyhead, somewhere between Holyhead and Bardsey 
Island, about half-past ten on the morning of the lbth of 
Aug. 1867 ; the weather was perfectly fair, and the day 
waB, as I  think one of the witnesses said, a beautiful fine 
day. The vessels which came into collision were a paddle 
steam tug of the ordinary size, called the Prince A rthur 
belonging to the port of Liverpool, and which carried a 
<gew of twelve hands, all told, and the screw steamer, the 
H elvetia , manned by a crew of ninety-eight men, and 
bound for Liverpool from New York, she is, according 
to the evidence, 371ft. in length, and no less than 2769 
tons register. The case set up on behalf of the Prince 
A rth u r is that she was lying to, waiting for a job, and 
that while she was so lying to, she was run into by the 
steamer Helvetia , and sunk. Now, the first fact of im
portance to ascertain, and lor the ascertaining of which 
the court is responsible, is the condition in which this 
steam tug actually was at the time when she was run 
into, and at the time when she was seen. The evidence 
on this point is that she was lying to with her jib and 
foresail set, and with her engines in this condition : the 
fires had been pulled forward so as to keep rhe steam 
down, and there was just enough steam—and only enough 
steam kept on her to enable her to work her engines a 
little astern; she was lying, I  think, within eight or nine 
points of the wind, and according to the opinion of the 
gentlemen by whom I  am assisted, there is nothing in 
that circumstance which would prevent her being what is 
called “ lying to.”' Such being the faots, as they appear 
to me, irresistibly proved by the evidence in this case 
the first question X put to the Trinity Masters was’ 
whether a vessel in such a state as that 1 have described 
( i should have added to that that she had her helm 
lashed hard-a-port) whether a vessel in that condition 
was, or was not, according to the proper nautical under- 
Btanding of the term “ lying to,” and they have no doubt 
whatever that with her helm lashed hard-a-port, and the 
fires as I  have described, lying as near to the wind as 
possible, that she was lying to. I  may say that this 
evidence with regard to her condition so given on behalf 
of the plaintiffs is entirely uncontradicted by the evi
dence produced by the defendants; indeed, in my 
opinion,itis confirmed, because, with regard to the speed 
of the steamship, it was admitted by the witness Bentley, 
the mate of the Helvetia  (and who, as has been truly said’ 
is responsible for this collision, and who had every 
motive therefore to exempt himself from that responsi
bility), that the steam tug did not move more than a 

would do with her helm lashed and lying to ; and 
although it is true that he maintained that she was in 
motion at the time of the collision, he admitted that that 
was an inference which could not be drawn from the 
speed at which he alleged that she was approaching, 
blow, the next question of importance is at what distance 
these two vessels were seen. The witness Evans, who is 
the mate of the Prince A rth u r  says he saw the Helvetia, 
when she was reported to him the second time, about 
three-quarters of a mile to a mile distant. The witness 
Bentley, produced by the defendants, said, I  think, it was 
from six to seven miles off that he saw this vessel, and 
the last witness who was produced, James McEvoy, and 
to whom the court is certainly not inclined to give much 
credence, says that he saw the tug three-quarters of an 
hour, and that she was twelve or thirteen miles off when 
he first saw her. I t  is admitted by the defendants that 
the steamer Helvetia  never altered her course till the 
moment of collision; that she did port her helm just 
before the collision is true, but it  had no effect whatever

o u t the  in te n tio n  o f m o v in g .] B u t i f ,  as the re  
he ld , a tu g  ly in g  to  is n o t to  be considered a steam 
sh ip  u nder w ay, the  decis ion applies equa lly  to  the 
present case.

on the course of the vessel. Therefore, that must be 
taken, whatever the inference may be from it, as a fact 
proved in this case. On the part of the steam tug it 
is maintained also, that, with the exception of keeping 
her occasionally a little to the westward, and occa
sionally a little to the eastward, as she was 
lying to, her helm was unaltered during the time. 
The evidence of a witness of the name of Higman is of 
importance at this part of the case. That witness is a 
shipwright, and he was a passenger on board the Hel
vetia, and he gave evidence to this effect: That he saw 
the tug four or five miles off, two or three points on the 
port bow, as they approached ; that he made an observa
tion to a Mr. Watson ; that he saw the officer in charge 
of the Helvetia  walking up and down and talking to a 
p ilo t; that the Helvetia  continued her course ; that when 
he saw them approaching the tug, he took notice of the 
officer to see if he was looking towards the tug, ho 
then called to the officer when they were two or 
three lengths off, and asked him if  he saw the 
tug under his bows; that the officer then looked 
over the rails and saw the tug, and called out, 

Hard-a-port, stop the engines.’* That was very serious 
evidence, considering the character of the person who 
gave it, and the opportunity he had of forming his 
opinion. On the other side, Bentley, who was the officer 
who had the watch, is produced, and he admits that he 
was walking up and down with the pilot in the way that 
is described. He denies that he did not see this vessel 
at an earlier period, because he says that she was re
ported to him by the look-out; that he saw the tug two 
points on liis port bow when she was six or seven miles 
off. He is asked as to this conversation, and he denies 
it, but at the same time he admits that he did look over 
the rail just before the collision, and that he did at that 
time give the order to port. The question arises imme
diately to anybody conversant with the rules of evidence 
and the mode by which the truth is ascertained in cases 
of conflicting testimony—where is the pilot, who could 
have given the court the means of ascertaining whether 
Higman or Bentley was speaking the truth ? The pilot 
is not produced, and no reason is given at all to account 
for his absence; therefore I  come to the conclusion 
and I  think rightly, that the court ought to rely 
upon the evidence of Higman, and if it  does do so 
there is no doubt that there was very gross negligence 
and carelessness on the part of those on board the Hel
vetia  ; and, though that is an opinion for which the court 
is alone responsible, it  is satisfactory to say that in that 
opinion the Trinity Masters entirely agree. The question 
then comes to be considered— whether the Helvetia being 
(according to the opinion of the court, corroborated by 
that of the Trinity Masters) to blame for this collision 
to use the words of the 20th rule “ from the conse
quences of the neglect of any precaution which may be 
required by the ordinary practice of seamen ’’—whether 
the steam tug can be said in any way to have contributed 
to this collision, so as to render her equally to blame, or 
at all to blame for it. I t  has been contended that the 
evidence shows that the steam tug falis under the 14th
article of the Regulations, which is in these words:_
“ I f  two ships under steam are crossing so as to involve 
risk of collision, the ship which has the other on her own 
starboard side shall keep out of the way of the other.” And 
itis  said that this is a point which has not yet been decided 
with reference to such circumstances as exist in the pre
sent case, namely, that of a steam tug lying to, and 
having some steam power on her, sufficient to enable her 
to lay to. That is the evidence as to the condition of 
the steam tug in this case ; and it  is said that a steam 
tug in that condition, and in this case shown to be a 
little on the port side, heading S.W. by S., and the other 
vessel being shown to be heading N .E. half E., it  is said 
that, given these circumstances, there is a case to which 
the rule applies, for the two ships are both under steam, 
and are “ crossing so as to involve risk of collision.” 
The court laments that the duty should be east upon it  
of construing for the first time this article ; but I  must 
say that I  do not feel at present any difficulty whatever 
in putting what appears to me the true construction upon
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The sh ip  had no r ig h t  to  keep on h e r course t i l l  
fhe  co llis io n  was in e v ita b le ; she o u g h t to  have 
taken  steps sooner. The  rea l cause o f c o llis io n  
^as the  s ta rb o a rd ing  o f the  ship.

I  do not think that this rule ever was intended to 
aPply to a steam tug lying to, though not motionless, in 
8*\°h a condition as the steam tug was in this case. 1 
taink it  applies to two ships under steam, and crossing 
l1! the usual sense of the term—namely, both approach
e s  one another, both pursuing their own courses, and 
grossing each other in so doing ; and again, it  is a conso
lation to know, though the court must be responsible for 
tae construction of this rule, that the Elder Brethren of 
the Trinity House, by whom I  am assisted, are not able 
e  conceive, consistently with usage and the ordinary 
Practice of vessels of this description, that any other 
Construction could be reasonably put upon that article. 
A should also mention, and I  particularly drew the atten
tion of the Trinity Masters to it, the sail carried by the 

at the time she was lying to, and their opinion is 
hat so far from that sail preventing her from being what 
8 tachnically and properly called “ lying to,” it  would 
ather assist her than otherwise ; that the sail that she 
arried was necessary for her, that she might be lying 

j - I  am not aware that any advantage would be derived 
r° m a further discussion of the evidence in this case. I  

i h? of opinion, upon the evidence, that this steam tug was 
•fiDg to, and that the collision was caused by the H e l- 
^ a ,  and in both those opinions the Elder Brethren by 

I  am assisted entirely concur. They are of opinion 
at the steamer saw the tug, or ought to have seen the 

ta full time to have got out of her way, and that there 
nothing in the action of the tug that was wrong, 

m* taere was nothing that could indicate to the tug the 
Witk ility of tais enormous vessel running over her, 

h twenty miles of sea on either side of her, where the 
earner could easily pass; and upon the other hand, if 

fi ere bad been a good look-out on board the H elvetia , 
ft ey must have known, or at least ought to have known 

cm the position in which the steam tug was, and the 
ta which she was lying, that she was lying to, 

out 11 was the duty*of the Helvetia  therefore to get 
du ° \ r er way- These are the circumstances which in- 
stnT e cou*t to come to the conclusion which it  has 
blarn an(  ̂  ̂ Proaounce the Helvetia  to be alone to

at)r»r°iri Ibis iudgment the owners of the Helvetia  
T ir f  ?d to Her Majesty in Council upon the grounds— 

. b f ln n n o o  4-V.„  „  +V»of. 4-.li» "Pon/n.t'.P.
Artht because the evidence showed that the Prince 
tjlep tr was under steam within the meaning of Art. 14 of 
be e£ulations for Preventing Collisions at Sea; secondly, 
Cl. ase Ibe evidence showed that the Prince A rth u r  was 

Helvetia , having the latter on her own 
thirdi°ar<l within the meaning of the said A i t . ;
A rth ly’ becaius0 it was, therefore, the duty of the Prince 
becau • keep out of the way of the H elvetia ; fourthly, 
°our 86 ^  Waa the duty of the Helvetia  to keep her 
a^sum-’ hfthly, because the Helvetia  was justified in 
P rin  1DP’ until the collision became inevitable, that the 
sixth? ^ f^h u r  would keep out of the way of the H elve tia ; 
tag o ri,  because there was nothing in the state of the 
Way • en&ln®» to prevent her from keeping cut of the 
taibu+d 5 Seventhly, because the tug at any rate con- 
avoifipdK 0̂ collision, because it  might have been 
the tu ̂  k rea8onable care on the part of those on board 
the Helveti astern or otherwise moving away from

Tho^Q0? 6’ an  ̂A rthu r Cohen for the appellants.
L u $ h L „ , l tor-Genera l (Sir W . B. Brett) and Vernon 

Their ?n ^°r resP°ndents.
dents °RDSHiPS, without calling upon the respon- 
a8 frivolous886^ appea* wHb costs, characterising it

Troctnv/?r aPPeHaats, Jennings.
i'Ph f  S t0r tbe respondents, Toller and Son 

the A d m t r t h e  judgment of the learned judge of 
Used on +v,alty Aj°nrt are taken from the printed appendix 
mittee is  ̂aPPeal, and the decree of the Judicial Com- 
tae date f i l ®11 aa ^  aPpears in the Shipping Gazette of 
Order in’ o ? er ?1omParison with the printed copy of the 
1868 and °unci* dismissing the appeal, dated 9th Dec. 
office._library of the Privy Council

B u tt , Q .C. (W . C. G u lly  w ith  h im ).— There  is a 
g re a t d is t in c tio n  between th is  case and The H e l
ve tia  (ub i sup. ) ; in  the  la t te r  case the  tu g  was 
ly in g  to  under sa il. H e re  th e  sh ip  knew  th a t 
th e  tu g  was ly in g  to  w a it in g  fo r  em p loym en t, 
and th a t i t  was custom ary fo r  tugs  so ly in g - to  to  
ge t o u t o f th e  w ay of vessels co m ing  up ; they  ge t 
u nder way and come a longside to  speak the vessel. 
[S i r  R . P h il l im o r e — H a d  the  sh ip  any r ig h t  to  
go on ahead u n t i l  the  c o llis io n  was in e v ita b le  P] 
She expected th e  tu g  to  g e t o u t o f th e  way ; b u t, 
o f  course, cou ld  n o t te ll w h e th e r the  tu g  w ou ld  go 
ahead o r astern, so th a t  e ith e r s ta rb o a rd ing  o r 
p o r t in g  w ou ld  be e q u a lly  d ange rous ; she cou ld  
o n ly  go on.

M ilw a rd ,  Q .C., in  re p ly .
S ir  R . P h il l im o r e .— I  w il l  beg in  the few obser

va tions  I  have to  m ake by  say ing  th a t, in  m y  
ju d g m e n t, th e  case o f The H e lve tia  (u b i sup.) has 
n o t anv c lea r app lica tio n  to  th is  case, as the  c ir 
cum stances are so d iffe re n t, and i t  was agreed th a t 
th e re  was ve ry  l i t t le  b ro u g h t fo rw a rd  in  th is  co u rt 
and in  th e  P r iv y  C ounc il to  enable i t  to  be under
stood.

N o w , in  th is  case, th e  steam tu g  S p in d r if t  was 
hove to  in  a fa irw a y  channel, and i t  is no d o u b t a 
ques tion  o f considerable im portance , w ha t is  the  
d u ty  o f a steam  tu g  when i t  is in  th is  pos ition  P I  
have consu lted  w ith  the  E ld e r B re th re n  o f T r in i t y  
H ouse on th is  p o in t, and have looked a t the  case, 
and especia lly  a t th e  consequences w h ich  w o u ld  
ensue fro m  la y in g  dow n th e  law , th a t  a steam, tu g  
in  such a p o s itio n  is to  be considered in  th e  same 
ca tegory  as a s a ilin g  vessel, o r a vessel a t anchor, 
and h a v in g  no o b lig a tio n  cast upon h e r o f g e tt in g  
o u t o f th e  w ay o f ano the r, a sa ilin g  vessel. I  th in k  
I  am  bound to  come to  th e  conclusion th a t a steam 
tu g  th a t places herse lf, as I  have said, in  the  fa ir 
w ay o f a channel, hove to , w a it in g  fo r  em p loy
m en t, is  bound to  keep he rse lf in  readiness to  
m ove o u t o f th e  way o f sa ilin g  vessels, especia lly 
in  such w ea ther as is  p roved  to  have exis ted  a t 
the  tim e.

T he  evidence, however, shows th a t  the re  was n o t 
due v ig ila n ce  d isp layed  b y  the  steam tu g  on th is  
occasion. T here  was no man a t th e  s ta r t in g  gear 
when th e  o rd e r was g ive n  to  go ahead, and I  th in k  
i t  was one o f the  witnesses produced on behalf o f the  
S p in d r if t , the  m ate, who ve ry  fa ir ly  and p ro p e rly  
sta ted th a t w hen th e  vessel was hove to  in  th is  
w ay, the re  was no one to  execute the  o rde r to  go 
ahead a t the tim e. The  E ld e r  B re th re n  th in k  th a t 
the  m aster o f the  barque was w e ll founded in  th e  
obse rva tion  th a t one s troke  o r tw o  w ou ld  ca rry  
th e  steam  tu g  ahead i f  th e  o rde r had been com 
p lie d  w ith , and the steam tu g  had s ta rted  fo rw a rds  
w ith  th a t  object.

I t  has been said th a t  the barque was to  blame, 
a t a ll events fo r  s ta rb o a rd ing  h e r helm , as the 
evidence established th a t she d id  so w hen  n ea rly  
abeam o f the tu g . I n  the  f irs t  place, th e re  is 
th e  grea test im p ro b a b ility  th a t th is  shou ld  have 
been th e  case, and I  am bound to  say th a t  
th e  evidence has n o t rem oved the  in ference o f th a t 
im p ro b a b ility  fro m  m y  m in d . I  do n o t believe 
th a t she d id  s ta rboard  w hen she was abeam o f the  
tu g . O n the  o th e r hand, i t  has been u rged  th a t i t  
is ve ry  im probab le  she cou ld  n o t have answered 
he r he lm  more re a d ily  than  she d id , because th e  
case made on beha lf o f th e  Bennie S. B a rk e r  is, 
th a t th e  he lm  had no action u nder the  c irc u m 
stances. W e ll,  i t  is  to  be rem em bered— and upon



46 MARITIME LAW CASES.
A d m .] T h e  J am es  A r m s t r o n g . [ A d m .

th is  p o in t I  have had th e  advantage o f co n fe rr in g  
w ith  the  E ld e r  B re th re n — the evidence establishes 
th a t she was deep in  th e  w a te r, th a t he r tonnage 
was g rea t, th a t the re  was a s tron g  w in d  on her 
beam, and th a t she had b u t ve ry  l i t t le  canvas, 
la k in g  a ll these c ircum stances to g e th e r, the  E ld e r  
B re th re n  th in k — and I  agree w ith  them — th a t the  
sta tem en t o f  the  Jennie S . B a rk e r  is one th a t th e y  
have no reason to  d isbe lieve. The  s ta te m e n t o f 
h e r cap ta in  is, th a t  she d id  n o t answ er he r s ta r 
board he lm  before th e  co llis ion .

Therefore, lo o k in g  to  a ll th e  c ircum stances o f 
th e  case, I  can come to  no o th e r conclus ion than  
th a t  the  S p in d r if t  m u s t be he ld  alone to  b lam e fo r  
the  co llis ion .

S o lic ito rs  fo r  the  S p in d r if t ,  H a l l ,  Stone, and 
Jf Letcher.

S o lic ito rs  fo r  th e  Jennie  S. B a rke r, Bateson and 
Uo.

Tuesday, Jan . 19, 1875.

T h e  J a m e s  A r m s tr o n g .

Salvage— A ppo rtionm en t —  Agreement —  Values__
,  V a ry in g  decree.

Where salvors have entered in to  an agreement as to 
the apportionm en t o f  salvage, w h ic h in  the op in io n  
o f the C ourt o f  A d m ira lty  is  equitable, and not 
ootained by coercion, the court w i l l  upho ld  the 
agreement, and  apportio n  the salvage aw arded in  
accordance therew ith.

Where the H ig h  Court, o f  A d m ira lty  has made a  
decree a w a rd in g  salvage upon values fu rn is h e d  
by the respective owners o f  the sh ip , fre ig h t, and  
cargo, and  accepted by the salvors, and  a fte rw ards  
i t  is  discovered by the ow ner o f  cargo th a t he has 
been ordered to p a y  upon the va lue o f  the cargo 
w ith o u t deducting the f re ig h t  due upon de live ry , 
the court has pow er to an d  w i l l ,  i f  i t  sees f i t ,  
reduce the am ount o f  salvage, and  v a ry  the pro- 
portions payable by the respective owners.

T h es e  were causes o f salvage in s titu te d  on beha lf 
o f the owners m aster, and crew  o f the  steam ship  
Queen o f the B a y , and o f th e  owners, m asters, and 
crews o f th ir te e n  p ilo t  c u tte rs  and lu g g e rs  be
lo n g in g  to  the  S c il ly  Is la n d s , and of th e  owners 
and crews o f n ine  g ig s  be long ing  to  th e  same 
place, and o f W ill ia m  W illia m s , gen tlem an, o f St. 
M a ry  s, S c illy , aga ins t th e  barque James A rm strong  
and the  cargo la te ly  laden th o re in , and th e  fre ig h t  
due fo r  the  tra n sp o rta tio n  r,hereof. T he  James A rm 
strong  was a barque o f 382 tons reg is te r, and was 
on a voyage fro m  T ru x il lo  to  W a te rfo rd  fo r  orders, 
w ith  a cargo o f m ahogany, dyewood, and b roken  
stow age; she p u t in to  W a te rfo rd , and g e tt in g  
orders th e re  le f t  fo r London  on Jan. 23rd 1874> 
O n M arch  3rd, 1874, about 1.30 p .m ., the  James 
A rm strong  was d iscovered b y  some o f th e  salvors 
de re lic t, bo ttom  upw ards, and w ith  a la rge  hole 
in  he r s te rn , abou t th re e  m iles  E .N .E . o f St. 
M a ry  s Head, S c i l ly ; shs was then  d r iv in g  sea- 
w ard. I h e  w hole  o f tho  p ilo t  cu tte rs  made fast, 
and tr ie d  to  to w  he r tow ards the land  ; th e y  towed 
h e r t i l l  m id n ig h t, when h e r tack le  fou led  th e  
bo ttom  and h d d  fa s t;  she was then  to  the

• of„ the  Is la n d  o f  M enew hethan , about th ree  
m iles  off.

T he  o th e r facts are s u ffic ie n tly  stated in  the  
p e tit io n  filed  on behalf o f t h e Queen o f  the B a y , 
th e  g igs , and W il l ia m  W illia m s , w h ich  so fa r as 
m a te r ia l a lle g e d :

n 1iA That A n„ Tue^ ay= 3rd March 1874, at about 
11.30 a m. William Williams, of Borough St. Mary's, in 
tne ociliy iBles, observed something floating very low in 
the water in a south easterly direction, and two miles 
outside the eastern island of Menewhethan, got a snv- 
glass and then discerned the said object to be a vessel, 
floating apparently bottom upwards, and which after
wards proved to be the James Armstronq, the vessel 
proceeded against in this cause, and that he thereupon 
hurried off to Hugh Town two miles distant and gave 
information of the said wreck, and that, in consequence 
ol such information, a telegram was dispatched by 
Lloyd s agent at Scilly to the manager of the West 
Cornwall ¡steamship Company, Limited, at Penzance 
which was received by him at 2.40 p.m. of the same day 
at Penzance, and that he thereupon dispatohed from 
Penzance the Queen of the Bay, of 80-horse power 
nominal, owned by the said company, and which plies 
regularly between Scilly and Penzance, carrying the 
mads with a crew of eight hands on board, including 
Captam Gibson, her master, to a spot three miles N  E 
of Menewethan m the Isles of Scilly, and that the said 
steamer arrived at the spot designated at about 6 30 p m 
on the same day, and there found the pilot cutter Rapid 
with a rope fast on a derelict vessel, which proved to be 
the barque James Armstrong, the vessel proceeded against 
m this cause, laden with a cargo of mahogany, rosewood 
and cocoanuts of great value. That there were five or 
six gigs and seven other pilot cutters standing near the 
said derelict. That the master of the steamer imme
diately tendered the services of the steamer to the cutter 
Kaput, and atte. wards to the men in the cutters and 
Boats, but some dispute having arisen between the boat
men as to the terms upon which her services should be 
accepted her offer was refused. That he still kept the 
steamer on the spot in the anticipation that the boatmen 
would be unable to save the derelict.

,at, midnight all the boats except the
w ?  d i.left tlle, derehct, and that the Rapid  then 
hailed the steamer to make fast to the derelict which 
was done immediately, and then towed her for three- 
quarters of an hour without effect. That the Bteamer 
still attached thereto, and thatat4  a.m. of the 4th March 
she re-commenced towing, and towed the derelict for 
three hours without effect. That at 7 a.m. of the same 
day the said pilot cutters returned and tried to clear the 
wreck by sweeping the chain, but failed. That the said 
steamer remained attached to the derelict, and at 4 p m 
i t  being high water again, attempted to tow the said 
derelict oft but failed, and that at 6.30 p.m the said 
steamer and the said boats left the said derelict

3. That on Thursday the 5th March 1874,'the said
i T f L A i  i, a;Ii ! ; \agi ln Pr°eeeded to the said wreck and found her still fast. That the said steamer then 
recommenced and kept on towing her until 7 p.m., but 
tailing to move her off left her for the night.

4 lha_. at 5.30 a.m., on Friday the6th March 1874, the 
said steamer again proceeded to the said derelict and 
tried to sweep the chain cables, hut failed to do so, 
that the said steamer continued towing at the said 
derelict m various directions, but failing to free her a 
diver was sent down but could do nothing. That the said 
steamer remained attached to the said derelict from 

a'IT  flnt'p2'30. P ™‘ of that day, and then proceeded 
to St. Mary s Pier in the Isles of Scilly, when the captain 
ot the steamer requested the agent of the steamer to 
telegraph to Penzance for the assistance of a practical 
diver, lh a t the said steamer then returned to the said 
derelict, and remained by her until 6.30 p.m. of that dav 

?■ That at 0 p.m. on Saturday the 7th March 1874 the 
said steamer again proceeded to the said derelict when 
an attempt was again made by a diver to clear tho said 
derelict, but without effect, and that the said steamer 
remained there until 4.40 p.m., when the master, havTng 
received information that a practical diver had been
W lT f etdpand WaS rl1 i° ard tke pilot outter Presto, whichaano« thaf morning with mails and passen
gers, and the weather being calm, and it  being urgently 
necessary that no delay should take place in the arrival 
of the diver, the steamer left the said derelict at 4.40 p m 
and proceeded to meet the said pilot cutter, and fell in
Took , f f a '.0 r  30 P-“ - ,0*  the Logau Boik> a»d there took oft the diver, mails, and other passengers and

Sf lll7 .nlith themat H-50 p.m., buftha’t  the 
said pilot^cutter did not reach Scilly until 6.30 p.m on
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G. That 8 a.m. on Sunday the 8th March, the said 
steamer proceeded to the said wreck with the said diver, 
a^d with the F ria r  Tuck fitted as a diving boat, and with 
J^e cutters, Gem and A tla n tic  in tow, and that at 
9.30 a.m. the said diver went down and worked until 
3,40 p.m., when the tide made, and he could work no 
¿^ger. That at 4.30 p.m. the said steamer returned to 
kt. Mary’s Pier.

7. That on Monday morning the 9th March, the said 
Reamer having coaled, took extra ropes on board, and 
Proceeded to the said derelict. That at 9 a.m, the said 
diver went to work, unshackled one chain and cut sundry 
^ire lopes from under the derelict. That at 2 p.m. he 
left work as the wind was blowing strong. That the 
said steamer returned at 3 p.m. to St. M ary’s Pier.

8. That at 8 a.m. on Tuesday the 10th March, 
“he said steamer having coaled, proceeded to the said 
derelict with the diver’s boat in tow, but that as the 
Sjdd was still blowing strong, the diver could not work, 
^hat the'said steamer returned to St. Mary’s Pool, and 
inhere remained at anchor in case the derelict should get 
adrift.

9. That on Wednesday the 11th March, the said 
steamer kept up steam at St, Mary’s Pool, but no work 
°°dld be done, as it  was still blowing strong.

10. That at 8 a.m. on Thursday the 12th March, the 
®leamer again proceeded to the said derelict with

he diver’s boat in tow, and that the said diver worked 
?* three hours, but had to give up as it  was still blowiDg 

Q?0?8» and that the said steamer returned at 5 p.m. to 
^ • -Mary’s Pier.
, 11* That at 8 a.m. on Friday the 13th March, the said 
eatner again proceeded to the said wreck with the said 

Un?i*8 boat in tow, that the said diver worked from 9 a.m. 
atu 2 p.m., and succeeded in cutting chain and other 

an<̂  reP°rl 0(l  that the wreck was clear. The 
Po' ^ eamer then towed the derelict between Inisidgen 
w *nt  and Bar Point, when she grounded, it being low 

ter. That the anchor of the said steamer held the said 
a to wait high water, and that at midnight weighed 

chor, and towed the said wreck nearer to Crow Bar, 
7 aen sh° grounded, the said steamer holding fast until 
a on Saturday. That the said diver then went down 
cha' c êar.ed the wreck’s anchors and 15 fathoms of 

which was placed on board the A tlan tic  pilot 
a n d *  T That the said diver cut the wreck’s fore rigging 
^he a roPe âsl  1° l *10 mast, which said rope broke 
at I *1 8a^  steamer attempted to pull it  out. That
h a v l *10 said steamer weighed anchor, the said diver 

stated that all was clear. That the said master 
for 1D̂  ^  ^possible to tow the derelict over Crow Bar 
wre"ki^ water, decided upon taking the said
Sonmi 8ea an^ it  round and through St. Mary’s
faBi  • • That in doing so the said derelict again caught 
Bten ln ^row Sound on a ledge of rocks. That the said 
coa}016̂ ^ 011 left the said wreck, it  being then 3 p.m., to 
PoBs hl carP0nter’s tools to cut away the mast if 
the , •?* ^hat at 5 p.m. the said steamer proceeded to 
Crev̂ ai0 wreck, and found she had partially lighted ; the 
the m°* f 0 8ai  ̂ steamer then commenced to cut away 
an(j ,,ast, assisted by some of the men of the pilot cutters, 
to having succeeded in doing so, the steamer held

12 nnwGk a11 night.
the ¿o\qaJ at  7 a.m. on Sunday the 15th of March, 1874, 
of the1(1 ?teamer went to the said wreck with 15 fathoms 
the saVLa 8̂ ?amer’8 chain to make fast to the bows of 
there V?der0h0t, to which another tow rope was attached, 
Went 11611 two ropes fast. That the said diver
to the at  9 a.m. and found her starboard rigging fast
12.15 n ° ™ ni> which he cut, and finished his work at
fiteam« ^Wo ^ours before high water. That the said 
anchor d^6^  *asfc wr00k until 3.40 p.m. with her
St. Sh0 then w eighed and proceeded to sea for
7.15 n 8 . ound, and arrived at St. Mary’s Roads at
learner ' WlT* wreck safely in tow. That the said 
afternoo an?aored with the wreck fast until Monday 
the said 5 P-m** when she weighed anchor and towed
r°Pe bein 6 Ct ^ ary ’8 Pier Head, the said tow
she was t  t  6n attached to the capstan on the pier, when

13. Th + P ° 88ession of by the receiver of wrecks. 
Was then Hi SaiĈ  st0amer is of the value of 7000J., and 
gooda h*vfwrtlle steamer plying for passengers and
parries 6en r  enzance and the Isles of Scilly, and also 
islands and**!?8 between the mainland and the said 

5 na that the master and crew are acquainted

[ A d m .

with the intricacies of the navigation of the Scilly Isles. 
That in the said month of March she was advertised to 
make two voyages in each week each way, and that by 
her salvage services performed to the said derelict 
between the said 3rd March and the said 15th March, 
the cost of coaling the said steamer during the said days 
averaged 10 tons per diem, making in all 130 tons at 32s., 
and that the gross earning lost by the said steamer by 
her aforesaid services were considerable.

14. That the said derelict could not have been brought 
into a place of safety without the assistance of a steamer 
commanded and manned by persons acquainted with the 
intricate navigation of the Isle of Scilly, and that by 
rendering the services aforesaid the said steamer not only 
incurred the aforesaid pecuniary loss, but also incurred 
considerable risk of damage to her machinery and hull by 
reason of the dangers and risks attending navigation in 
and about the Isles of Scilly.

15. That on the 3rd March 1874, six row gigs, namely, 
the F ra n k lin , John Bastion, master, the White Gig, 
Joseph Legg, master, the L ive ly , Joshua Woodcock, 
master, the Chance, John Williams, master, the Hound , 
Richard Nicholas, master, Lloyd's Gig, Alfred Hicks, 
master, with their crews, proceeded to the said vessel 
early in the afternoon of the same day, and having got 
fast to her, towed at her for five or six hours until the 
steamer came up at about 7 p.m., when they left her to 
the steamer. That by so towing the wreck the said row 
gigs and other boats rendered important and material 
salvage service to the wreck by preventing her from being 
drifted away from Scilly by the northern current, and by 
materially aiding in keeping her in a good position 
against the tide, and that but for such services, the said 
wreok might have drifted away and not been found by the 
Bteamer.

16. That amongst the sailing boats engaged in render
ing, or endeavouring to render, salvage services to the 
said derelict, were the following gigs, namely, the Frank- 
lyn , with nine men, which came up with and made fast to 
the derelict at 1.20 p.m., the Dart, with eight men, which 
came up with and made fast to the derelict at 2 p.m., and 
the La rk , with men, which came up with and made fast 
to the derelict at 2.30 p.m., but all the said gigs towed at 
the said derelict from the time of their arrival until 7 
p.m. of that day, and that at 7 p.m. the Dart joined the 
steamer, and that subsequently during the following day 
her crew assisted the steamer in her aforesaid services.

A  s im ila r  p e tit io n  was f ile d  on behalf o f the  
p ilo t  c u tte rs  and luggers . The  lu g g e rs  nam ed 
were ch ie fly  engaged in  c a rry in g  chains and ropes 
between the  cu tte rs  and de re lic t. Considerable 
loss was su ffe red  b y  th e  salvors in  the  way of 
damage to  tack le , &c. T he  defendants a d m itte d  
th e  service, and su b m itte d  to  th e  ju d g m e n t o f th e  
cou rt.

A t  the hearing  on J u ly  8 th , 1874, i t  appeared 
upon  an a ffid a v it o f the  sh ipow ner, th a t  the  va lue 
o f th e  sh ip  a t th e  tim e  o f the  salvage service was 
500?., and th a t th e  va lue  o f the  f re ig h t  was n o t 
m ore  than  512?., and i t  was taken  th a t sh ip  and 
f re ig h t  tog e th e r were o f th e  va lue  o f 1 0 0 0 ?.; and 
from  an a ffid a v it o f th e  ow ner o f ca rgo  i t  appeared 
th a t th e  va lue o f the  cargo as salved was 3000?. A t  
th a t t im e  the  cargo had n o t a rr ive d  in  Loudon , 
and no f re ig h t  was re a lly  earned, and the  values 
were estim ates.

The A d m ira lty  Advocate (D r. Deane, Q .C.), and 
D r . T ris tra m  to r  the  steam ship Queen o f  the B a y , 
and g igs.

jR, E . Webster, and  W . G. F . P h ill im o re , fo r  the  
p ilo t  c u tte rs  and lugge rs .

E . G. C larkson  fo r  th e  de fendant th e  ow ner o f 
th e  sh ip .

H o lla m s  fo r  th e  defendants th e  ow ners o f 
cargo.

S ir  R . P h il l im o r e .— I  consider th e  salvage as 
one o f g re a t m e r it ,  and as d e re lic t to  be dea lt 
w ith  m os t l ib e ra lly .  U n fo r tu n a te ly  th e  p ro p e rty

T h e  J a m es  A r m s t r o n g .
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is  ve ry  sm a ll, and i t  is agreed th a t  -WOOL w i l l  
represen t i t .  T he  f ir s t  th in g  I  s h a lld o  is  to  take  
th e  sum  o f 400Z o u t o f i t  fo r  damages th a t have 
been done to  th e  steam er and s a ilin g  vessels, and 
som eth ing  fo r  the  g igs . T h a t leaves 36001., o u t 
o f w h ich  I  have to  aw ard  salvage, and con s id e rin g  
a ll the  c ircum stances o f th is  case I  sh a ll g ive  
2 0 0 0 1 . salvage.

R . E . Webster.— Before th e  c o u rt a pportions  th e  
salvage I  w ish  to  ca ll a tte n tio n  to  an agreem ent 
w h ich  was entered in to  between th e  m as te r of 
th e  steam er and the  p ilo t  c u tte rs  as to  the  w ay in  
w h ich  they  were to  share. I t  was as fo llow s :

A t Sea, 3rd March, 1874.
I t  is this day mutually agreed between Capt. Stephen 

Gibson, of the one part, and Walter Hicks, licensed 
pilot, of the other part, that the Queen o f the Bay 
steamer shall tow a certain derelict vessel now off St. 
Martin’s Head into the port of Scilly, and if required 
within the piers at St. Mary’s, on the following terms, 
that is to say, that whatsoever amounts may hereafter 
be awarded to the eight pilot cutters and their crews 
for services already rendered in towing said derelict, or 
for any subsequent work in getting said dereliot into 
Scilly, and then safely mooring her, and also whatever 
sums may be awarded to the Queen of the Bay for towing 
said derelict into Scilly shall be thrown into one common 
fund, and that the same shall be divided into ten and a 
half equal shares, and that each of the eight pilot cutters 
shall have one share, and the Queen o f the Bay two and 
a half.

Approved—Robert Ashford, St e p h e n  G ib s o n ,
Abraham Hicks, W a l t e r  H ic k s .
William C. Mortimer.

T h a t agreem ent was s igned on behalf o f a ll 
pa rties  and approved by them , and I  s u b m it th a t  
i t  o u g h t to  be considered b in d in g . W e  pay th e  
lu g g e rs— the fo u r  s igna tu res a fte r  th a t  o f th e  
m aster o f th e  steam er (G ibson) are s igna tu res o f 
the  p ilo t  c u tte r  m asters.

The A d m ira lty  Advocate .-—T h a t agreem ent no 
d o u b t was entered in to  w hen  th e  steam er f ir s t  
came up, b u t n o t by  th e  w ho le  o f th e  p ilo t  cu tte rs , 
and those w ho d id  n o t s ign  i t  repud ia ted  the  
agreem ent, and refused to  have a n y th in g  to  do 
w ith  the steamer, and the  steamer was neve r 
em ployed on the  basis o f th a t agreem ent a t a ll. 
I f  she had then  taken  ho ld  o f the  d e re lic t she 
w ou ld  have been able to  keep he r in  deep w a te r, 
and to w  he r s tra ig h t in to  'sa fe ty in  about s ix  
hours. The  cu tte rs  were unable to  manage her, 
and le t h e r g e t in to  sha llow  w ater, and so k e p t 
the  steam er at w o rk  fo r  s ix teen days. T he  agree
m en t was made upon th e  suppos ition  th a t the 
steam er cou ld  ge t ho ld  a t once.

R. E . Webster in  re p ly .— T here  was no re p u d ia 
tio n , o n ly  delay in  e m p lo y in g  th e  steamer, the 
m aste r o f w h ich  ke p t th e  ag reem ent in  h is ow n 
possession.

S ir  It .  P h il l im o r e .— The co u rt finds  its e lf  p laced 
in  a pos ition  w h ic h  i t  w ou ld  n o t have so lic ited  fo r  
itse lf, b u t as b o th  pa rties  in  th is  case have agreed 
th a t  I  shou ld  decide w h a t appears to  me to  be the 
t ru e  re s u lt o f  the sta tem ents made by each o f them  
I  m ust n o t s h r in k  fro m  th e  task. I  have th is  
g re a t fa c t before me, th a t  here is a v e ry  de libe ra te  
agreem ent, d u ly  Bigned and made, and w h ich , as 
fa r as I  am  able to  unders tand  i t ,  does n o t appear 
to  me a t a ll in e q u ita b le  in  its  te rm s. Such an 
agreem ent made, as th is  was, n o t u n d e r any coer
cion o r u nder the  opera tion  o f any d is tu rb in g  fo rce  
o f any s o rt o r k in d , o u g h t to  bo uphe ld  b y  the 
co u rt unless the  cance lling  o f  i t  be show n to  be 
necessary. Some reasons have been m entioned  by

th e  A d m ira lty  A dvoca te  w h y  th is  agreem ent 
shou ld  n o t be acted upon. F o rm in g  th e  best 
ju d g m e n t I  can on these v e ry  scan ty  de ta ils , 1  

cannot consc ien tious ly  a rr iv e  a t a n y  o th e r conc lu 
sion than  th e  fo llo w in g  : I  have no evidence th a t  
th is  agreem ent w h ich  was p roduced o u t o f  th e  
custody o f  th e  ow ners o f th e  steam er has been 
cancelled, and I  m u s t the re fo re  p ronounce  fo r  i t  
and o rde r the  m oney to  be apportioned  in  accord
ance w ith  it .

N o tice  of appeal was g ive n  a g a in s t th e  decree 
on beha lf o f  the  sh ipow ner, b u t  th e  appeal was 
a fte rw a rds  abandoned, and th e  sh ipow ne r pa id  b is 
p ro p o rtio n  o f the  salvage on the  basis o f th e  above 
award. The  cargo, w h ic h  had been salved, was 
subsequen tly  sold in  Lo n do n  w ith  th e  consent o f 
th e  salvors, w ho expected th e re  to  f in d  a b e tte r  
m a rke t. The cargo th e n  rea lised  the  sum  of 
27971. 3s. 3d., o u t o f w h ich  sum  th e  f re ig h t  due fo r 
th e  ca rriage  o f ca rgo  u n d e r th e  c h a rte r-p a rty  had 
to  be paid. T he  ow ner of ca rgo  a lleged th e  sum  
due fo r fre ig h t to  be th e  w hole  am oun t payable 
u n d e rth e  ch a rte r-p a rty s , v iz ., 15131. 7s. 5d . ;  w h ile  
the  sh ipow ne r alleged th e  f r e ig h t  due a t London  
in  the  am oun t de live red  to  be about 1 0 0 0 1 ., and no 
m ore, and th a t fro m  th is  sum  he was e n tit le d  to  
deduct th e  expenses o f c a rry in g  the  cargo from  
S c illy  to  Lo n do n  before the f re ig h t  p a y in g  salvage 
cou ld  be ascerta ined. The  ow ner o f cargo, on th e  
sale be ing  effected, d iscovered th a t  he had made a 
m is take  in  h is  estim ate  o f  the  value o f th e  cargo, 
in  so fa r  as he had n o t deducted fro m  th a t  va lue 
the f re ig h t  payable on d e liv e ry , and th a t conse
q u e n tly  by the  decree he had become lia b le  to  pay 
salvage on th e  f r e ig h t  as w e ll as h is  cargo, 
a lth o u g h  th e  salvage on th e  fre ig h t was payable 
by  th e  s h ip o w n e r; d e d uc tin g  th e  w hole  f re ig h t  
due fro m  the  p rice  o f th e  cargo, the re  rem ained 
12831. 15s. lO d.

The fo llo w in g  no tice  o f m o tio n  was a cco rd ing ly  
filed  on beha lf o f the  owners o f ca rgo  :

We Parker, Watney, and Clarke, solicitors for the 
defendant, owner of cargo, give notice that we shall by 
counsel on the first day of December, move the judge in 
court to allow the defendant, C. W . Dieseldorff (the owner 
of the cargo which was on board the said ship when the 
salvage services were rendered), to reduce the value of the 
said cargo from 30001. to 12831. 15s. 10<i., the net proceeds 
of the sale of the said cargo, and to reduoe the salvage 
accordingly.

T h is  m o tio n  came on fo r  h e a rin g  on 1st Dec. 
1874, and was opposed b o th  on b e h a lf o f the  
sa lvors and o f the  sh ipow ner, and i t  then  
appeared th a t the re  was th e  above m en tioned  
d isp u te  as to  the am oun t of f re ig h t  w h ich  was due 
in  Lo n do n , and  w h ich  th e  ow ner o f cargo c la im ed 
to deduct fro m  the va lue o f h is  cargo before p a y 
in g  salvage ;  the  sh ipow ne r also a lle g in g  th a t he 
was on ly  bound to  pay fo r  th e  am o u n t o f fre ig h t 
a c tu a lly  due a fte r  d e d uc tin g  th e  expenses o f 
ca rriage  fro m  S c il ly  to  London , and th a t  th is  
am o u n t was o n ly  5121, to  w h ich  th e  salvors 
objected, a lle g in g  the  am ount due to  be con
s ide rab ly  grea te r. U n d e r these c ircum stances 
the  ju d g e  re fe rre d  th e  case to  the  re g is tra r  to  
re p o rt the  am oun t o f f r e ig h t  payable  to  th e  sh ip 
ow ner, and in  respect o f w h ich  th e  sh ipow ne r was 
liab le  to  c o n tr ib u te  to  the salvage aw arded. O n 
8 feh Jan. 1875, the re g is tra r ’s re p o rt was file d , and 
thence i t  appeared th a t  th e  fre ig h t  payable to  
the  sh ipow ner was due as fo llo w s  :
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Whole freight payable under the charter-
. p arty ..................................................................81768 17 3

Aivaneed at Honduras ................................. 255 9 10

Freight payable on delivery of cargo in Lon
don...................................................................  1513 7 5

Expenses attending transshipment of cargo 
and conveyance from Scilly to London ... 700 7 0

Leaving net fre ight earned by shipowner in 
London ...........................................................  813 0 5
The re p o r t concluded as fo llow s : “  B u t  inas

m uch as the  salvage services were concluded in  
-March 1874, and g re a t delay then  ensued in  
a rra n g in g  fo r  the  tra n ssh ip m e n t and conveyance o f 
the cargo to  L o n do n , I  am  o f op in ion  th a t the  
urnount o f f r e ig h t  in  respect o f w h ich  the  o w n e r 
° t  the  vessel is lia b le  to  c o n tr ib u te  to  the  salvage 
y a r d e d  in  th is  case m ay be fa ir ly  estim a ted  a t

, Jan. 19, 1875.— The m o tio n  again came on fo r  
hearing.

B u tt,  Q.C. and G a ins fo rd  B ruce, fo r the  owners 
ut cargo.— The ca rgo  owners have become liab le  
. 0  pay upon too la rge  a sum  w h ils t  th e  sh ipow ner 

liab le  to  pay upon too sm all a sum  fo r fre ig h t, 
he c o n tr ib u to ry  va lue  of th e  cargo is th e  am oun t 

t  w h ich  the  cargo sold less th e  fre ig h t  payable in  
1 ^ n^ o n ; the  fre ig h t  payable in  Lo n do n  was 

7s. 5d „  and consequently th e  cargo shou ld  
c°n tr ib u te  upon  a value o f 12837. 15s. 10c7., and 
s upon 3000i. as taken  a t th e  h e a rin g . A t  the  
a>ne tim e  th e  va lue  o f sh ip  and fre ig h t  m u s t be 
sen a t a la rg e r sum , th e  f re ig h t  alone be ing  

g rea te r than  th e  va lue  a t w h ich  sh ip  and cargo 
,,®re taken  a t th e  hea ring . I n  a ll such cases in  
v ' s c° n r t  the  w hole  f re ig h t  is  deducted from  the 

. o  o f th e  cargo. T he  o n ly  p o in t th e y  can 
0aise is  as to  the  pow er o f th e  c o u rt to  a lte r  the 

n t r ib u to ry  va lue  a fte r  th e  h e a rin g  and aw ard, 
c h ^  ^>HILLIM0B'E'— I  th in k  I  have th e  pow er i f  I

°se to  exercise i t ,  so on th a t p o in t you  need n o t 
?®e-J T hen  th e  cargo h a v in g  been p ro p e r ly  

tab ’ P™ 6  rea lised, less the  fre ig h t,  m us t be
p  ®  aa th e  tru e  c o n tr ib u to ry  value. [S ir  R . 
Vo ILLIM0IlE-— T he  va lue  o f the  cargo as g iv e n  by 
1 . hea ring , in c lu d in g  f re ig h t,  was 30J07.
rp^an 0I[ p r in c ip le  a llow  th a t fig u re  to  he a lte red . 
Bb 6  rTei§ h t  yo u  are e n tit le d  to  deduct, as th a t 
Tb U ^  ^ ave been a llow ed fo r  a t the hearing . 
th i6  ° n^  Pra c ti caLle w ay o u t o f th e  d if f ic u lty  in  

s pecu lia r case w il l  be to  asce rta in  exac tly  
eI e fh e  m is take  lies, and th e n  rem ode l th e  

ex 0  e aw ard  and m ake a decree p ro n o u n c in g  the  
c t suni  payable by each p a r ty . ]

cou^f ^ 1• P h ill im o re ,  fo r  th e  salvors. I f  the
th e ”  ^ e*-e rm >nes to  ta ke  th a t course, I  ask th a t 
t r ib  arnoun*; upon  w h ich  the sh ipow er m u s t con- 
gavUte shou ld  be increased The values w h ich  he 
p B ® a t t l̂e  h e a rin g  were too sm all. [S ir  R . 
ap apLTM0EE-— I f  I  have pow er to  rem odel tne  case 
pa 1  m u s t have pow er to  m ake the  sh ipow ner 
Balvo'1'3°u  a fa r8 er sum -] I t  is n o t fa ir  to  th e  
shoubf u a t va,i ues g iv e n  b y  the  defendants 
be K a  i aite re d  now . T he  defendants shou ld

8  n d  h j  th e m -
th a t 'th  ^ a r êson I ° r  the  sh ipow ner. I  su b m it 
as aw -C co u rt  has no pow er to  rem ode l th e  decree 
h°a rin  tiro  sh ipow ner. A t  the  t im e  of the 
been ^  i  j 6  car£ °  was n o t in  London , and had n o t 
earned80^  c°n se q ue n tly  no fre ig h t  had been 
and 4.v’ antI  the  value o f th e  f re ig h t  was estim ated 

at  estim a te  was accepted by  a ll pa rties .
V ol. i n . ,  N .S .

The sh ipow ner appealed aga inst th e  decree, and 
then  abandoned h is a p p ea l; i f  the  decree is 
a lte red  now  he cannot have h is  r ig h t  o f appeal 
res to red  as i t  was before, and cannot be placed in  
the  same p o s itio n  as ho was a t th e  tim e  o f th e  
p rono u n c in g  o f th e  decree. I f  any a lte ra tio n  is 
made in  the  c o n tr ib u to ry  va lue  a t a ll, th e  fu l l  
f r e ig h t  shou ld  bo deducted from  the  cargo and 
the  fu l l  expenses fro m  th e  fre ig h t,  and  th e  sum  of 
th e  tw o  rem ainders  and the  va lue  o f the sh ip  w i l l  
g ive  th e  c o n tr ib u to ry  va lue  o f th e  w hole.

B u tt, Q C. in  re p ly .
S ir  B . P h il l im o r e .— T he question  ra ised on th is  

m o tio n  is em barassing and pecu lia r. Several 
su its  o f salvage aga inst sh ip  fre ig h t and cargo 
proceeded to  hea ring , and an aw ard  was made 
upon values agreed, and th a t aw ard was appealed 
aga ins t, b u t the  appeal was abandoned. S ince 
the  hea ring  new evidence o f va lue  has been p ro 
duced, fro m  w h ic h  i t  appears th a t th e  ow ner o f 
cargo has been decreed to  pay a g rea te r p ro p o r 
t io n  o f salvage th a n  he w ou ld  have done i f  the  
rea l va lue  o f th e  cargo had been b ro u g h t to  
the  no tice  o f th e  c o u rt a t th e  h e a rin g ; in  fa c t 
th e  a w a rd  was m ade aga ins t the  cargo in c lu s ive  
of the  va lue  of th e  f re ig h t  instead  o f  less th e  
fre ig h t.

W h e n  th is  m o tio n  f ir s t  came before th e  c o u rt 
th e  a ffid av its  w ere vague and  incons is ten t, and I  
re fe rre d  th e  m a tte r  to  th e  re g is tra r  to  re p o rt as to  
th e  am oun t o f fre ig h t  due on d e liv e ry  o f th e  cargo, 
and he has g ive n  an estim a te  o f w h a t is  she fa ir  
c o n tr ib u to ry  va lue  o f th e  f re ig h t,  and w ith  th is  
estim ate  I  agree, as I  have no d o u b t e x tra  expense 
was occasioned b y  th e  delay.

I t  has been contended th a t th e  w hole  o f the  
fre ig h t  rece ived  on th e  d e liv e ry  o f th e  cargo in  
London  shou ld  be deducted fro m  th e  proceeds o f 
th e  cargo in  o rde r to  ascerta in  th e  va lue  o f tho  
cargo fo r  the purpose o f the  salvage s u it. B u t  I  
am  n o t sa tisfied  th a t  th a t  is so ; and I  th in k  th e  
re g is tra r  has a rr iv e d  a t a p roper conclusion. The  
salvage service was com ple ted  a t S c illy , and fo r  
the  purpose o f th is  case i t  is necessary to  consider 
w h a t was the  va lue o f th e  fre ig h t  and cargo a t 
S c il ly . I n  e s tim a tin g  th e  va lue  o f th e  f re ig h t  th e  
re g is tra r  no d o u b t had in  h is  m in d  the  p rin c ip le  
la id  dow n by  D r . L u s h in g to n  iu  The N o rm a ; 
(L u sh , 124). I  am  also o f op in io n  th a t  the  cargo  
m u s t have de te rio ra ted  b y  th e  delay, and th a t con
sequen tly  th e  salvors are e n tit le d  to  have th e  
value o f th e  cargo as g iven  a t the hearing , and 
th a t  i t  w ou ld  be u n fa ir  to  ta ke  its  va lue  a t the  
sale s ix  m on ths la te r. I  sha ll h o ld  th a t the  
respective  pa rties  are bound by th e ir  va lu e s ; 5007. 
fo r  th e  sh ip , and 3007. in c lu d in g  cargo and 
fre ig h t.

O n cons ide ra tion  o f a ll th e  c ircum stances o f the  
case, I  th in k  I  sha ll do ju s tic e  b y  h o ld in g  th a t 
th o  to ta l va lue o f th e  p ro p e rty  lia b le  to  pay 
salvage is less by 5007. th a n  th e  values on w h ich  
the  co u rt based its  aw ard. I  a rr iv e  a t th is  
re s u lt  b y  a d o p tin g  th e  re g is tra r ’s re p o rt and 
ta k in g  the  va lue ot the  f re ig h t  on w h ich  I  have to  
aw ard  as 10007. T a k in g  th is  as th e  va lue  o f th e  
f re ig h t  i t  becomes necessary to  reduce th e  va lue o f 
the  cargo, as g iven  a t th e  hea rin g  b y  th is  sum  o f
10007., fo r  I  th in k  i t  has been c le a rly  p roved th a t  
the  fre ig h t was erroneously inc luded  in  th is  va lue  ; 
th e  va lue  o f the  cargo w i l l  the re fo re  be 20007. 
T he  va lue o f th e  sh ip , acco rd ing  to  the amended va lue  
taken  a t th e  hearing , was 5007., and th e  fre ig h t  on

E
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w h ic h  1 aw arded was 512Z. I t  fo llow s th a t, as 
I  in te n d  to  rem ode l th e  w ho le  case, th e  ow ners 
o f  the  sh ip , h a y in g  been o rde red  to  pay salvage on 
an am oun t o f fre ig h t too  sm a ll by 500Z., w i l l  have 
to  c o n trib u te  on a va lue  o f 1 0 0 0 1 , and th e  owners 
o f ca rgo  upon  th e  va lue o f  th e  cargo less the  
am oun t o f  f re ig h t  due, v iz ., upon  2000Z. The  
am oun t o f th e  sum  a lready awarded as a rew ard  
fo r  th e  services m u s t in  consequence be reduced 
b y  one-e igh th , th a t, is , fro m  20001 to  1750. T he  
defendants w i l l  have to  p a y  1750Z. as salvage, and 
400Z. as com pensation fo r  the  damage done to  th e  
sa lvors, m a k in g  to g e th e r 2150Z. T h is  sum  w i l l  
have to  he p a id  b y  th e  defendants as fo llo w s  : B y  
th e  ow ners o f th e  vessel, James A rm strong , upon  a 
va lue  o f 1500Z., th e  sum  o f 922Z.; by  th e  owners 
o f  th e  cargo, upon a va lue  o f 2000Z, th e  sum  o f 
1228Z.

T he  que s tion  rem ains as to  th e  costs o f th is  
app lica tion . T he  salvors m u s t be borne harm less, 
and th e re fo re  the question  is w h e th e r th e  ow ne r of 
ca rgo , o r th e  sh ipow ner, o r  b o th , are to  pay th e ir  
costs. T ho  m is take  was th a t  o f th e  ow ner o f 
cargo, and he th e re fo re  m u s t p a y  th e  costs o f the  
salvors, b u t as i t  was a m a tte r  w ith in  th e  k n o w 
ledge o f the  sh ipow ner, he and th e  ow ner o f cargo 
m u s t each hear th e ir  ow n costs.

S o lic ito rs  fo r  the  p la in t if fs ,  th e  ow ners o f  th e  
Queen o f the B a y , &c.. B rook, T anne r, end Jenkins.

S o lic ito rs  fo r  th e  p la in t if fs ,  th e  p ilo t cu tte rs , 
& c., Lowless and  Go.

S o lic ito rs  fo r  th e  sh ip , H o lla m s , Son, and Coward.
S o lic ito rs  fo r  th e  cargo, P a rke r, W atney, and 

Clarke.

June  25, J u ly  16, 20, and  30.

C arg o  ex W oosung .

Salvage— Government sh ip  as sa lvor— Agreement—  
V a lid ity  o f—E xo rb ita ncy  o f  demand— Consent o f  
L o rd s  o f  the A d m ira lty — M erchan t S h ip p in g  Act 
1854 (17 8f 18 Viet. c. 104, sects. 484, 485)—  L ife  
salvage.

Where a  Government sh ip  is  sent to protect fro m  
p lu n d e r a  sh ip  a n d  cargo wrecked u pon  a  b a r
barous coast, and  the officer in  comm and o f  the 
Government sh ip enters in to  an  agreement to 
salve sh ip  and  cargo a t a  f ix e d  ra té  o f  rew ard , 
th a t agreement w i l l  be upheld  by the H ig h  C ourt 
o f  A d m ira lty  even though the sum agreed upon be 
greater th a n  w ou ld  be aw arded by the C ourt, 
i f  the agreement is  honest, has been entered in to  
by competent parties , an d  the am ount agreed upon  
is  no t so exorb itan t as to be inequ itab le  an d  to 
induce the cou rt to believe th a t i t  was obtained by 
fo rce  o r co llus ion. A n  ag reem enttopay thesalvors 
h a lf  the va lue  o f  the property  salved upheld.

Semble, th a t a  despatch boat, the officers an d  c rew of 
w h ich  are  uncovenanted c iv i l  servants o f  the B om 
bay Governm ent, an d  w h ich  is  employed solely 

f o r  p o lit ic a l purposes, is  one o f  H e r  M ajesty 's  
ships w ith in  the m eaning o f  the M erchant's  S h ip 
p in g  A c t 1854 (17 Sp 18 Viet. c. 104, sects. 484 and  
485), so as to render i t  necessary f o r  he r officers 
and crew to o b ta in  the consent in  w r it in g  o f  the 
L o rd s  o f  the A d m ira lty  before proceeding to 
recover f o r  salvage services.

There is  no salvage o f  life  e n tit lin g  a sh ip  to recover 
rew a rd  in  the H ig h  C ourt o f  A d m ira lty  where 
the ship takes o ff f r o m  a n  is la n d  on a  barbarous, 
but in h a b ite d  coast, a  sh ip ’s crew a nd  passengers

WOOSUNG. [ A d M.

w ho have been wrecked there, but have been pre 
v io u s ly  got ashore in  safety, and  who, a lthough
su ffe ring  p r iv a t io n s  fro m  scarc ity  o f  w a te r and
exposure, are not in  a n y  im m edia te  danger.

T h e s e  were tw o  causes o f salvage in s t itu te d , th e  
one on b e h a lf o f E d w a rd  E lto n , the  com m ander, 
and  o thers the  o ffice r and erew  o f th e  steam er 
K w a n g tu n g , and th e  o th e r on beha lf o f the  owners, 
m aste r, and c rew  o f the  steam sh ip  C orinna , aga inst 
the  cargo la te ly  laden on board  th e  steam sh ip  
Woosung and the  sh ip ’s f i t t in g s  b e lo n g ing  th e re to  
and la te ly  on board the re o f, and  aga inst th e  owners 
th e re o f in te rv e n in g .

T he  fac ts  o f  th e  case s u ff ic ie n tly  appear in  the  
p lead ings and ju d g m e n t. P lead ings were file d  in  
b o th  causes. T he  p e tit io n  on b e h a lf o f  th e  com 
m ander and o fficers and crew  o f  th e  K w a n g tu n g  
was, so fa r  as is  m a te r ia l, as fo llo w s  :—

1. The Kwangtung is an iron paddle-wheel steamer be
longing to the Bombay Government. She is of 523 tons 
Government measurement, and 150-horse power, and has 
two engines. Her crew consist of a commander, clerk 
and gunner, three officers, four engineers, the quarter
masters, and about seventy men. She also carries seven 
soldiers as marines. The Kwangtung was originally a 
gun vessel, but a few years Binee was fitted up as a dis
patch boat, and has since been and is now employed solely 
on political duty.

2. The commander and officers of the Kwangtung are 
uncovenanted civil servants of the Bombay Government, 
and the plaintiffs are prosecuting this suit with the per
mission and approval of the Lords Commissioners of Her 
Majesty’s Admiralty.

3 The Woosung was an iron screw steamer belonging 
to Newcastle-upon-Tyne, of 1,622 tons register, and at 
the time when she became a wreck, as hereinafter men
tioned, she had on board a general Indian cargo of abont 
3,000 tons, consisting of silk, indigo, raw hides, tea, 
coffee, shellac, wheat, rice, linseed, and other goods of 
the value of half a million sterling.

4. About midnight on the 20th Feb. 1874, the Woosung, 
laden as in the last preceding paragraph is mentioned^ 
and in the course of her voyage from Calcutta to London, 
struck on a coral reef off the Island of Kotama, in the 
Red Sea, in latitude 15'40'30N., longitude 42° 14 E., and 
in a few hours filled with water. A t daylight the follow
ing morning the passengers and crew, consisting of be
tween fifty and sixty persons, were with much difficulty 
and risk conveyed to the island, which was found to 
be uninhabited and without water.

5. The master of the Woosung, within twenty-four 
hours of this ̂  disaster, dispatched his second officer in 
one of the lifeboats with a letter for assistance to the 
authorities at Lolicea, a small Turkish town about 
twenty six miles off, on the coast of A rabia; and upon 
receipt of that letter the governor came down to the 
wreck with some men, and among them a certain Greek 
trader. The captain of the Woosung afterwards entered 
into an agreement with the Greek, under which the latter 
undertook to engage some Arabs and boats, and to save 
and land on the island as much of the cargo as he could 
for one-third its net value realised on sale, after all ex
penses paid. Before concluding the agreement with the 
Greek, the master of the Woosung again dispatched his 
second officer in a lifeboat to cruise off Jebbel Leer, a 
distance of between twenty-five and thirty miles off to 
intercept any vessel that might be passing; and this 
officer,on the 28th Feb.,succeeded in speaking to the steam
ship Corinna, bound for London, which received on board 
the passengers and crew, leaving only the master, first 
and third officers, chief engineer, and three servants, 
remaining by the wreck.

6. The Greek and the Arabs whom he had engaged pro
ceeded to the wreck. The Arabs, however, having almost 
as soon as they had reached the place begun to plunder 
the ship and to destroy her furniture, the British Politi
cal Resident at Aden was, by telegram received on the 
5th March, 1874, from the Seoretary of State for India, 
ordered to send a gunboat to prevent the plunder. The 
Kwangtung was despatched forthwith, leaving Aden at 
half-past two, p.m. the same day, arriving off the
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JJeck at eleven, p.m. on the evening of the next day, the 
6th March.

7* The Kwangtung  found the Woosung lying in a moat 
exposed position, about 290 miles from Aden, and about 
nirty miles out of the track of vessels, so that no vessel 

Passing up or down the Red Sea would sight the wreck, 
bore was no place nearer than Aden from which any 
saistance, except that of the Arabs already mentioned, 
°R|d be obtained, and at Aden there was no assistance 

availablo at the time, except the Kwcingtung.
¿I The approaches to the wreck were very dangerous ; 
nere were numerous coral reefs which were not to be 
bund marked on any chart, and there were some spots 
°se to the wreck with only twelve feet of water on 

nem. The bottom was composed mostly of immense 
oulders of coral rock, and there was awash at low water 
etween the island and the wreck, a distance of about 

aw? Jules. There was, therefore, the greatest difficulty 
^ dan ger in bringing a ship near the wreck, so much 
u that when the Corinna came to the rescue of the pas- 

o ^ e rs  and crew, she was obliged to anchor some miles 
> her commander being afraid to bring her closer ; and 

u a subsequent occasion, when Her Majesty’s ship 
utanifs, from Aden, homeward bound, called at Kotama 

land Captain Wilson, the representative of the Salvage 
association, she suddenly ran into three fathoms of 

he «r ’ a?ld narrowly escaped striking; and those on board 
a r -Jnding the ground too dangerous to approach closer, 

enored that vessel also several miles off.
_ ?• A t the time when the Kwangtung arrived, i t  was 

lclent that the Woosung had been very badly strained, 
j She could not hold long together, and gave every 
R a t i o n  that she would break up on the first breeze, 

8ile shortly afterwards did, having gone all to pieces 
* *a le  which blew for several days during the second 
10 fp ftdlbwing month of April, 

hav ’ greater part of the cargo of the Woosung 
lng been, by the time the Kwangtung had arrived, 

p a y d a y s  under water, the raw hides which formed 
Th  ̂ “  were in an advanced state of putrefaction.
ey e yeS8el was full of noxious gases, and when on the 
gr ?ln£ °f the arrival of the Kwangtung the commander, 
witl  ̂ cer> and a cutter’s crew from the latter vessel, 
exa • boarded the wreck, and went below to
eYti ln® the lights they carried in many places were 

l l ^ r 18*10̂  ^y the foul air.
barp P°8^tion of the most valuable portion of the 
that WaS *oun<t to be such as to give very little hope 
Th© e®?or̂ a t °  save it  would be successful. . . .
pa A âhs had refused, in consequence of the noxious 
silk was down lazarette where part of the

the time that the Kwangtung had arrived at th,e 
a P a t *  f  ° ^ reek and his Arabs had begun to discharge 
ei,h it 0 f the cargo, with the exception,however, of about 
° ce ten chests of indigo they had salved, and were 
8hell • *n sal™ g  only a portion of the hides, cotton, 
at th **! û ê’ tea> and light goods that had been stowed 
hein 6 u?' ^  that time, there was no prospect of their 
than* on e 8ave a single bale of silk, or at most more 
tackl f or chests of indigo. They possessed no 
of 0 °* their own, and that belonging to the ship some 
had h61? st°^en and carried away, and even if they 
skill + an^ tackle or appliances, they were without the 
8y *  uiake use of them. They were without any 
them111 -°r concerted plan, and but a small number of 
each ¿Were rcally at work, and then only a Few hours 
b e fo re /’ “^ginning about eleven a.m„ and leaving off 
for« v. Iour P-m* ; such work as they were doing there

i n  Ceeded very slowly.
inforrned^^tln ^ ar^n> the captain of the Woosung, having
P b s i t io  a  f  ° commander of the Kwangtung of the 

and Bilk, as already described, and 
°omtnand a*5S wera n0* aM0 save them, requested the 
ot thesntler the Kwangtung to undertake the salvage 
those },9 ?ort 'ona of the cargo, upon the same terms as 
°f th« S-^ad entered into with the Greek. The captain

b A l / 1 Ct/yi 11 / ) / ,1/1 n /M in ,, l l n / l  m l l l .  1> 1 n — i l ! — /.. J  — 1'1 Bakina. - anVtung consulted with his officers, and after 
risk to Yf consiclbratibn the labour, fatigue, and great 
Involv« lte and health, which the salvage must inevitably 
it wtq ’ and i *10 doubtful value of the goods when salved, 
ProceedCOnif1C*ei*ed ^ a t  less than one half of the net 
Hot • w^at the plaintiffs could recover would 
c°Hsemi Q1Sa tly  remunerate them, and the plaintiffs 

4 ently refused to undertake the salvage at the

same rate as the Greek. After a discussion of about 
three hours between Captain Carlin and the commander 
of the Kwangtung, it waB ultimately arranged that the 
plaintiffs were to receive one half; and the terms set out 
in the following agreement having been agreed upon, 
the agreement itself was drawn up and signed by the 
parties:—

“ Kotama. March 9th, 1874.
“ I t  is this day mutually aereed between Capt. Carlin, of 

the TTbostm#,and Capt.Elton,of the Kwangtung, i.e.: The 
latter agrees to save as much as possible of the cargo, 
gear, tackling and fittings belonging to the above named 
vessel, including everything on deck or below that he 
possibly can, and consign the same to Messrs. Luke, 
Thomas and Co., at Aden, to be retained in their cus
tody until further advices. After the sale of which, and 
after all expenses have been paid thereon, Captain Carlin 
on his part agrees to pay to Captain Elton or his agents 
one half of the proceeds of the same. In  this agreement, 
Captain Elton finds all necessary men, gear, and appur
tenances for the discharging, unrigging, shipping and 
unshipping. Also for landing at Aden; and Captaih 
Carlin holds himself irresponsible for any accident or 
damage that may accrue to the Kwangtung, either along
side of the Woosung or otherwise.

“  H . E l c o c k . “  D . Ca r l in ,
“  C. L. E d w a r d s . ”  “ Master.
14. The plaintiffs began by stripping the wreck; and 

after they had succeeded in saving a large portion of the 
fittings and gear, the captain of the Woosung, seeing the 
imminent danger there was of the vessel breaking up, 
decided that the salvage of the indigo and silk should 
proceed with all speed. The plaintiffs were obliged to 
make openings to the interior of the wreck, where, from 
the foul air, putrid water, and intense heat, it  was then 
impossible to work. To let in air and fresh water, the 
plaintiffs had to get up wind sails, and to open (a.nd, in 
many instances, to break open) all the between deck 
ports and scuttles, which was accomplished with very 
great danger and difficulty, the ports and scuttles on the 
starboard side being some depth under putrid water. In  
order to get at the indigo (and all the indigo salved by 
the plaintiffs was, with the exception of fifteen or twenty 
chests, under the between deck hatches and under 
water), the plaintiffs had to throw overboard a large 
quantity of the lighter cargo, which was rotten and use
less ; and then, so as to reach the main hold where the 
indigo lay, they had to break open a great portion of the 
decks. . . .

15. The lazaretto of the Woosung, under whioh about 
nineteen bales of the silk had been stowed, was ap
proached from the main deck inside the saloon by an 
opening of about three feet square, and it  was full of 
putrid water, which lay to a depth of about four feet on 
the between decks. . . .

16. None of these nineteen bales of silk could be 
reached without the utmost endurance and suffering on 
the part of the plaintiffs. . . .  I t  was impossible for a man 
to remain down in the place for more than a very short 
time. The men came up fainting, and their eyes running 
with water, and the medical officer had to be in constant 
attendance to see that their eyes were bathed as soon as 
they came np, in order to alleviate the inflammation from 
which some of them were suffering. The first officer 
still continues to suffer from an acute inflammation of 
the eye occasioned by the salvage operations; and he 
has been obliged, after having been some time in hospital, 
to return to this country on sick leave, for the purpose 
of obtaining medical treatment. Two of the plaintiffs 
were nearly drowned in the course of the service. Many 
others of the plaintiffs fainted when they came on deck.

17. The plaintiffs, by reason of the dangerous condi
tion of the vessel, and the consequent peril in which the 
cargo was placed, laboured, at the urgent desire of the 
captain of the Woosung, at the salvage each day as long 
as they could endure the strain, and during all the time 
were constantly at work from five o’clock in the morning 
until half-past six o’clock in the evening, with only short 
intervals between for meals. The men had, at the 
private expense of the commander, to be plentifully sup
plied with stimulants to keep them up to the exhausting 
work.

18. The indigo and silk, as soon as they were salved 
by the plaintiffs, were put on board the Kwangtung , 
which had been brought close up to the wreck, and 
between it  and the land.
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20. The plaintiffs having1, after nine days of severe and 
exhausting labour, by the means and in the manner 
described, saved, in addition to the gear and fittiDgs of 
the Woosung, 547 chests of indigo, and nineteen bales of 
raw silk (which was found to be as much as the Kwang- 
tung could carry), they then conveyed the salved pro
perty to Aden, where they arrived on the 18th March 
1874. The plaintiffs were engaged in the voyage from 
Kotama to Aden, and in the discharge of the salved 
property at Aden about six days ; and as soon as the 
unloading was finished, the property was delivered to 
Messrs. Luke, Thomas and Co., who subsequently 
handed it  over to Captain Wilson, the representative of 
the Salvage Association. I t  was afterwards transshipped 
to England, where it was sold, and realised, after pay
ment of all expenses of sale, transshipment and warehous
ing, the sum of l. net.

21. The Arabs continued at the salvage during all the 
time that the plaintiffs were engaged upon it, and learnt, 
from the plaintiff’s example, to work with greater effect 
and more skill and system than before. The plaintiffs 
left with them, when the Kwangtung departed for Aden, 
such of their hauling gear and appliances as they could 
spare, and thereby enabled them to continue the salvage 
of the indigo and silk, which the plaintiffs had com
menced.

22. On the 31st March, the Kwangtung again left 
Aden to return to the wreck, taking with her, by the 
desire of the Lloyd’s Salvage Association, a quantity of 
diving gear and four Englishmen engaged by the asso
ciation, who were to be employed in diving for the cargo 
still remaining in the wreck. She arrived at Kotama on 
the 2nd April, after a voyage of three days, and the 
plaintiffs then found that Capt. Wilson, the repre
sentative of the Salvage Association, and who had been 
landed at Kotama from Her Majesty’s ship Salamis, on 
the 27th March, was in charge of the wreck, and had 
assumed the control of affairs there. Capt. Wilson, 
however, refused to permit the plaintiffs to continue the 
salvage upon the terms of the agreement of the 9th 
March, and offered to engage them by the day and at the 
rate of 100J. a day. The plaintiffs, however, refused to 
depart from the terms of their agreement, and thereupon, 
having in the meantime salved about twenty-seven cases 
of indigo, they, at the orders of Capt. Wilson, discon
tinued the salvage. Having stayed near the wreck for 
about seven or eight days, the Kwangtung again departed 
for Aden, taking on board the twenty-seven cases of 
indigo and a cargo of the goods which the Arabs had 
raised and landed on the island. These, on the ship’s 
arrival at Aden, after nine days occupied in the voyage, 
and in the unloading of the vessel, were duly delivered 
in accordance with Cape. Wilson’s directions.

23. About the same time that the plaintiffs had been 
discharged by Capt. Wilson, or within two or three days 
afterwards, the services of the Arabs were also discon
tinued, and after the plaintiffs’ discharge, the only 
further portion of the cargo saved consisted of about 
100 oases of indigo. On the 12th April, when the 
Kwangtung departed for Aden, it  had begun to blow a 
fresh gale, which lasted for several days. The butts of 
the Woosung’s decks were then opening two or three 
inches, and two or three days afterwards she went to 
pieces, and (excepting a small portion of the cargo which 
had been recovered by Capt. Wilson after the wreck 
broke up) all that then remained of the vessel and cargo 
were sold on the spot, for comparatively a very small 
sum, by Capt. Wilson.

24. A period of about nine or ten days elapsed from 
the time when the plaintiffs were obliged to discontinue 
their services until the breaking up of the Woosung, and 
during that time the plaintiffs, if they had been per
mitted to do so, would have been able to salve, if not 
the whole, the greater and most valuable part of the 
cargo still remaining in the wreck, and which, as already 
described, was afterwards lost.

25. On the day of the ship’s fittings
and furniture of the Woosung, so salved by the plaintiffs 
as aforesaid, were sold at Aden, and realised the sum of 
about 4601. net, one-half of which was, in accordance 
with the said agreement of the 9th March, 1874, paid to 
the plaintiffs. The plaintiffs do not further prosecute 
their suit as against the said fittings and furniture, or as 
against the owners thereof.

26. The indigo and silk so salved by the plaintiffs 
could not have been recovered without their exertions,

and but for their services, already described, would have 
been lost.

T he  answer on beha lf o f th e  defendants was as 
fo llow s :

1. The tonnage, horse power and crew of the Kwang
t u n g are correctly set forth in the 1st Article of the 
Petition filed herein. She is one of Her Majesty’s ships, 
belonging to the Bombay Marine, and was, at the time 
of the happening of the matters next hereinafter stated 
or admitted, stationed off Aden, and subject to the 
orders of Her Majesty’s political resident there. The 
consent of the Admiralty to an adjudication upon tho 
plaintiffs’ claim has been granted, buf the Admiralty 
have not signified any approval or ir  fact approved 
thereof.

2. The Woosung and her cargo are correctly described 
in the 3rd Article of the Petition. She was, through 
the gross carelessness of her master, wrecked at the 
time and place described in the 4th Article of the Peti
tion. The passengers and crew were conveyed to the Island 
of Kotama the morning after the collision, with a 
plentiful supply of stores from the ship.

3. The master of the Woosuntj took the steps and 
made the agreement stated in the 5th Article of the 
Petition. He also communicated with the Turkish town 
of Hodeida ; and the governor of this town sent a force 
of police to protect the property, and a gun boat to 
assist in the salvage, but as the assistance of the Greek 
trader, mentioned in the said article, having under him 
from two hundred bo four hundred Arabs, most of them 
skilled pearl divers, and thirty to forty boats of large 
tonnage had been already procured, the services of the 
Turkish gunboat were thought unnecessary, and she 
shortly afterwards returned to Hodeida. The agreement 
with the Greek trader was, as the defendants submit, 
made at a very high rate, and solely on account of the 
absence of any other available assistance at that time. 
I t  is true, as stated in the said article, that the pas
sengers and most of the crew were sent off. In  addition 
to those of the crew mentioned in the said article as 
remaining, the stewardess remained behind and acted as 
an interpreter.

4. I t  is not true, as stated in the 6th Article of the 
petition, that the Arabs, engaged to salve the car^o, 
began to plunder the ship or destroy her furniture. 
Some petty articles only of insignificant value were, as 
the defendants believe, pilfered by Arabs unconnected 
with the Arab salvors.

5. The circumstances in which the Kwangtung was 
despatched to the Woosung are as follows :—On the 3rd 
of March a telegram reached London, which was in the 
words and figures following :

“ Aden, 3rd March.
“ The Em elia  (s.) reports that the Woosung (s.) or (?) 

of Newcastle, is wrecked on the Kolamelee (or Rolamee) 
reef, twenty-five miles from Jibbell Teer, master, chief 
engineer, and three men on board, remainder gone to 
Suez. No further particulars. The Woosung (s.), Carlin 
from Calcutta to London, left Aden 19th Feb.”

On receipt of this telegram the defendants empowered 
the Association for the Protection of Commercial In 
terests in Wrecked and Damaged Property,” hereinafter 
called the “ Salvage Association,” to act as their agents 
in this matter. Thereupon Captain J. A. Heathcote, on 
behalf of the Salvage Association, had an interview with 
the Under Secretary of State for India, representing for 
this purpose the Secretary of State in Council, and re
presenting to him that the Salvage Association, who had 
at that time no other information than that contained in 
the said telegram, were afraid that the natives might 
plunder the cargo of the Woosung, and requested that he 
would send one of her Majesty’s ships to the Woosung to 
protect, and also to take such steps as might be found 
possible for saving the cargo. The said Capt. Heath
cote further offered, on behalf of the Salvage Associa
tion, to reimburse the expenditure for coal consumed on 
board the ship to be sent, and further to make such 
present to her officers and crew, should their assistance 
result in the salvage of property, as the Secretary of 
State should think fit. These terms were the same on 
which similar assistance had been several times recently 
afforded by the Secretary of State in Council. The said 
Captain Heathcote further wrote a letter to the said 
Under Secretary of State containing the substance of 

I his representation. The said Under Secretary of State,
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tn ° I  Secretary of State in Council, agreed
o send upon these terms one of Her Majesty’s ships as 
«»«•tad, and despatched a telegram to the political 
sident at Aden, in the words and figures following :— 

Steamer Woosung, Calcutta to England, stranded 
ear Jubeel Teer, and crew obliged to leave vessel. 

rg0> va*ue(t 200,0001., is being plundered by Arabs, 
. . gunboat to protect property immediately, if  yon 

^ninij necessary.”
, 3 ,*“  obedience to these instructions the political 

81<tent ordered the Kwangtung to prooeed to the Woo- 
which she did on the 5th of Maroh.

■ W ith  the exception of the actual reef on which the 
,0?SUWP was lying, there was no spot near the wreck 

.p, h 80 small a depth of water as twelve feet only, 
ere was no difficulty or danger whatever in bringing a 

llP, coming from Aden, near the wreck...............................
tt̂ * A t the time of the arival of the Kwangtung, the 

was a total wreck, but it  is not true that she 
tin + ifo t bold long together, or that she gave an indica- 
8h a i,  ̂ 0b® would break up in the first breeze, or that 
br!ji5“0rtly afterwards did so. She in fact remained un- 
Wr°  a long period, including many days of heavy

ather, and only broke up when she did through a 
rricane of unusual violence.

j ,  ■ I t  is true that, by the time of the arrival of the 
on at fbe wreck, the hides which were stowed
„ , fbe top of the rest of the cargo were beginning to 
at *0f ten.> an|I  that in the closed in spaces of the wreck, 
fon!1 • t  b‘me> or when undisturbed for some hours, some 
^  accumulated, but this all dispersed when the 

began by day, although the smell continued very

Va| l>‘ A t the time of the arrival of the Kwangtung much 
G r e k I e worb bad been and was being done by the 
Gr<.C'n ,'ra,bir and the Arabs employed under him. The 
Pj., e,a trader, however, and those engaged under him, had 
W nrf tackle from the ship’s materials, and were 
Kwn'la f  very well. They had, at the time when the 
rem '• ,l® arri ved, made a way down to the indigo, by
a] °Ylnf> most of the cargo of small value, and they had 
ind i»^  8aved from eighty to one hundred chests of 
thaf’ i?’ would have saved the whole of the indigo in 
in ., hold, as well as the greater part of the other indigo 

veHae‘f > an(I they did, in fact, afterwards save a
I .  hoastderable quantity, notwithstanding the inter

fere'011̂ 111* obstructions caused by Captain Elton, as 
■Iria ter mentioned. The Arabs being divers by pro- 

the °?’.w®re able to work in water with more effect than 
Caren atK*. 0<?alc* save, and did, in fact, save,
The f; /cb the plaintiffs were entirely unable to save, 
with +|5S* engineer of the Woosung, who was working 
d o „ i ! G r e e k  trader, was well able to break open the 

ip o8 reil11ired.
March ° °n a**er the Kwangtung arrived on the 6th of 
ter of tt,an aSreem«nt was entered into between the mas- 
Wand “ e Woosung and Captain Edward Elton, the com- 
fittiner °  tb° Kwangtung, for the saving of the ship’s 
realiJ’ j  ?,n<* furniture which were of small value, and 
t ion e(1 the sum stated in the 25th Article of the Peti- 
half’pr’fi.tb® terms that the plaintiffs should receive one- 

12 a  r,n0t  valne of the articles salved.
Articl n r*16 ^ b  Maroh, the agreement stated in the 13th 
meD+ 6 °t the Petition was entered into. This agree- 
®ltonWaS.?n*ere<* *n*°  uP°n the importunity of Captain 
lp0 ahu by collusion between the master of the 
agree!?1® anb him. The defendants submit that it  is an 
po “ 0ht which the master of the Woosung had not 
hindir,t0 an,l an inequitable agreement, and one not
Elton f  jPf?1 them. They further submit that Captain 
in PurifnCl Auiangiung had been sent to the Woosung 
Salvao-UaAl°e ° i lbe agreement entered into between the 
oil ,..re Association and the Secretary of State in Coun- 
ttentio08",80" ^  Captain Elton was ; and that this last 
Caut„i?le, L agreement over-rode any agreement between 
defend V , 1 :in,l  the master of the Woosung. And the 
in H e r^ r8 . Tv submit that Captain Elton is an officer 
^lajestv’ service, in command of one of Her
r%ht to 8 jSa'Ps> anc* sent  on a special service, had no 
of 8alvi)11+erra^e’ ,except upon his own terms, any work 
never v.a British ship, on which he and his men 
taent v°. Pr°perly employed, or to dictate an agree-
Work lng bis remuneration before he proceeded to

The greater part of the saving of the fittiDgs and

gear had been accomplished before the agreement of the 
9th March was entered into. After the 9th March Cap
tain Elton set his men at work in saving the cargo from 
the hold, into which the Arabs had cleared a way, and 
by the 17tb Maroh the plaintifis had salved the cargo 
stated in the 20th Article of the Petition. This cargo 
was then conveyed to Aden, and discharged and delivered 
as stated in the said 20th Article. The net value of the 
cargo so saved and carried to Aden by the Kwanqtung 
was 25,9291.

14. The work of saving this portion of the cargo was 
difficult work and hard labour, with some disagreeable 
or unpleasant adjuncts, and performed in hot weather. 
W ith the exception, however, of that portion of the 
cargo to which the 15fch and 16th Articles of the Petition 
relate, there was no great difficulty and no danger in the 
salvage of it. As to that portion of the cargo which is 
referred to in the 15th and 16th Articles of the Petition, 
which was of comparatively small value, only being 
worth 7001., and no more, it  was difficult of access, and 
more hardship was incurred by those who worked inside 
the lazarette. I t  is true also that accidents happened to 
two of the men employed as stated in the 16th Article. 
The other statements in the 15th and 16th Articles are 
greatly exaggerated.

15. The statements in the 19th Article are greatly ex
aggerated. Any inconvenience which was suffered by 
those on board the Kwangtung might have been avoided 
by hauling the Kwangtung at night a short distance from 
the wreck.

16. When Captain Elton first set his men to work at 
the salvage, he drove away from the wreck the salvors 
who were then working under the agreement with the 
Greek trader, and kept them away for some days, whilst 
his men worked at the indigo in the hold, which had been 
opened by those salvors, and used the tackle erected by 
them ; he afterwards offered to allow those salvors to 
resume operations at some parts of the wreck which had 
not been cleared, and where the indigo was not acces
sible, and where there was not much opportunity for any 
lucrative salvage. Most of those salvors refused to 
return to work on such terms, and their services were 
lost to the defendants dnring the whole time that the 
plaintiffs remained at the wreck.

17. When the Kwangtung left for Aden, the whole of 
those salvors returned to work under the command of the 
Greek trader and of the first engineer of the Woosung. 
They found, however, that the Kwangtung had taken 
away with her the whole of the derricks and gear belong
ing to the Woosung, which had been before used for the 
salvage operations by the Arab salvors, and afterwards 
by the plaintiffs; and also all materials from on board 
the Woosung out of which fresh gear could have been 
erected. . . .

18. The Kwangtung returned to the wreck in the cir
cumstances stated in the 22nd Article of the Petition. 
A t that time, as stated in the same article, Captain W il
son, as agent for the Salvage Association, was in charge 
of the wreck. I t  is true that Captain Elton was ready 
to resume his salvage operations on the terms of the 
agreement of the 9th March, and that Captain Wilson 
refused to permit him to continue them upon these terms. 
He, in fact, considered them exorbitant, and had before 
this, when at Aden, upon being first informed by Captain 
Elton of the said agreement, repudiated it  and refused 
to allow Captain Elton to work under it. When the 
Kwangtung had returned to the wreck, Captain Wilson 
offered to engage the services of Captain Elton and his 
men at the rate of 1001. per day, or for such remunera
tion as the Secretary for State should fix. Captain Elton 
accepted the proposal of working for such remuneration 
as the Secretary for State should fix. The crew of the 
Kwangtung were thereupon eetto work on the 4th April. 
A t the part of the ship they were then set to work there 
were a quantity of hides at the top, which had to be 
removed before the indigo below could be got up; and 
the crew of the Kwangtung began to remove them, while 
the salvors engaged by the Greek continued the diving 
operations in the main hold. The crew of the Kwang
tung were, however, afterabonttwo hours’ work, stopped 
by Captain Elton, who thereupon informed Captain W il
son that if the crew were employed in this way, he would 
take the alternative proposal of 100J. a day. Captain 
Wilson thereupon asked if Captain Elton wished to 
have the arrangement for arbitration cancelled. Captain 
Elton replied that he would have arbitration when his
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crew worked at indigo, and 1001. a day when they worked 
at hides. Captain Wilson refused these terms. But no 
expostulation could induce Captain Elton to modify these 
terms, and he informed Captain Wilson that, as they 
were objected to, he should start for Aden that night.

19. Twenty-seven cases of indigo were saved on the 
3rd April by the divers sent out by the Salvage Associa
tion. The only work done by the plaintiffs towards 
saving them was some assistance in hauling in ropes.

20. I t  is true that, after staying near the wreck for 
seven or eight days, the Kwangtung again departed for 
Aden, taking on board the twenty-seven cases of indigo, 
and a cargo of the goods which the Arabs had raised and 
landed on the Island. . . .

21. When the Kwangtung departed for Aden the second 
time, Capt. Elton claimed, and took away with him as 
being made out of the ship’s fittings, which he had an 
agreement with the master of the Woosung to save, the 
single remaining tackle which had been rigged up as 
before mentioned, and was being used in getting the 
cargo out of the wreck, and Capt. Wilson had to buy of 
Capt. Elton the necessary materials for constructing 
fresh tackle.

22. Further work was done at the wreck, and further 
cargo was saved after the Kwangtung had started for 
Aden; but the weather was very bad and prevented con
tinuous operations, and on or about the 11th April, a gale 
sprung up which prevented further work, and developed 
into a hurricane of very unusual violence, through which 
the wreck broke up and the rest of the cargo was lost.

23. Save as hereinbefore appears the several allegations 
contained in the petition are untrue.

24. The defendants have offered to pay the plaintiffs, 
such a remuneration as the Secretary of State in council 
Bhould fix, and the plaintiff have refused to accept this 
offer.

25. The defendants submit that Capt. Elton, the officers, 
and the crew of the Kwangtung are entitled to reasonable 
salvage only for the services rendered by them to the 
cargo of the Woosung, and they further submit that that 
part of the remuneration which would have been other
wise awarded to Capt. Elton, should be largely reduced 
on account of his conduct and the obstacles which he 
threw in the way of a salvage of tho cargo, as herein
before stated.

T h e  p lea d in gs 'w e re  th e reupon  concluded in  th is  
cause.

T he  p e tit io n  f ile d  on b e h a lf o f th e  ow ners, m aste r, 
and crew  o f th e  G o rin n a  was, so fa r  as m a te r ia l, as 
fo llo w s :—

1. On the 28th Feb. 1874, the steamship Corinna , of 
696 tons register and 190 horse power, manned by a crew 
of twenty-six; hands including her master, whilst on a 
voyage from Bombay to Havre, with cargo, was in the 
Bed Sea in latitude 15.41 north, and longitude 41.40 east, 
with the Island of Jibbel Teer bearing south-east distant 
twelve miles. There was at such time a strong southerly 
wind and a heavy sea.

2. A t such time the Corinna  fell in with a lifeboat 
belonging to the British steamship Woosung, and having 
on board her the second officer and eight of the crew of 
that vessel.

3. The Woosung, whilst proceeding from Calcutta to 
London with a valuable cargo and a number of pas
sengers, had, on the night of the 25th of the said month 
of Feb., struok upon a reef off the south-west end of 
Kotama Island, and had there remained fast. Her 
passengers and crew had succeeded in saving themselves 
by getting on to Kotama Island, where they had en
camped under tents and awnings. They were, however, 
short of water and exposed to other hardships and depri
vations, and in danger therefrom, and also in danger of 
being molested, plundered and ill-treated by the inhabi
tants of the adjacent coasts. Tho passengers were eight 
in number, four of them being ladies, two of them chil
dren. The lifeboat had been sent out by the master of 
the Woosung for the purpose of procuring assistance, and 
had been two days at sea without meeting with any 
vessel.

4. The second officer o? the Woosung delivered to the 
master of the Corinna  a letter from the master of the 
Woosung, informing him of the condition of affairs, and 
requesting assistance. The plaintiffs crave leave to refer 
to such letter.

5. The Corinna at once steamed towards Kotama 
Island, and at about 2.30 p.m. arrived within about three 
miles of it, in twenty-four fathoms of water. A boat 
was immediately sent from the Corinna to the shore for 
the purpose of bringing the Woosung's people off. At 
dusk the master of the C orinna , finding that there was a 
strong current setting to the E .N .E ., anchored the 
Corinna  and burned lights and rockets at intervals, and 
at about 1L.30 p.m. three boats from tho Woosung came 
alongside, but not that containing the Woosung's pas
sengers, it  having got among the reefs and lost its way. 
The master of the Corinna  sent a boat in search, and at 
0.30 a.m. the boat with the passengers arrived* alongside.

6. Forty-four of the crew of tho Woosung and her eight 
passengers and their clothes were taken on board tho 
Corinna, which at 2.30 a.m. proceeded with them for 
Suez, leaving, at their own request, the master, first 
officer, and five more of the crow of the Woosung with the 
wreck, as they were then practically safe from the natives, 
communication having been had with the Corinna.

7. A t 2 p.m. on the 1st March, the Corinna, whilst 
proceeding to Suez, fell in with tho Spanish steamer 
Emeliano , bound for Aden, and in accordance with the 
request of the master of the Woosung, the master of the 
Coriima  boarded the Emeliano, and asked her master to 
send assistance from Aden to save the Woosuyig and her 
cargo.

8. The Corinna arrived in safety at Suez at about G 
p.m. on the 8tli March, and tho crew and passengers of 
the Woosung were then landed.

9. The Emelian i  arrived at Aden in about thirty-six 
hours after she was boarded by the Corinna  as aforesaid, 
and caused a steamship called the Kwangtung to be at 
once despatched to the assistance of the Woosung. Tho 
Kwangtung worked for eight days at the Woosung, and 
succeeded in saving a largo quantity of her cargo and 
some of her fittings. After such eight da*ys of work, a 
heavy storm came on and put an end to the operation, 
the Woosung broke up, and with the rest of her cargo 
was lost.

10. By tho services of the plaintiffs, the passengers 
and crew of the Woosung were rescued from danger.

11. The plaintiffs also by speaking the Emeliano and 
obtaining the prompt assistance of the Kwangtung , con
tributed greatly to the saving of the cargo and fittings 
of the Woosung.

12. In  deviating from her voyage and going to Kotama 
Island, the Corinna incurred some risk, and her master 
took upon himself considerable responsibility.

13. The Corinna, at the time in question, was of tho 
value of 19,500L, and her cargo and freight were together 
of the value of 74,166£.

T he  answ er filed  on beha lf o f th e  defendants 
th is  cause was as fo llo w s :—

1. I t  is not true, as stated in tho 1st Article of the 
Petition filed herein, that there was at the time men
tioned a strong southerly wind or a heavy sea.

2. I t  is not true, as stated in the 3rd Article, that tho 
passengers and crew of the Woosung were short of water, 
or exposed to other hardships or privations, or in danger 
therefrom, or in danger of being molested, plundered, or 
illtreated by the inhabitants of the adjacent coasts, or as 
suggested in tho 6th Article, that tho master, first officer, 
and five men of the crew wero rendered safe from the 
natives by communication having been had with the 
Corinna.

3. Before tho Corinna came up to the Woosung, com
munications had been made by the master of the Woosung 
with the mainland and with the village of Loheia and tho 
Turkish town of Hodeida, and with the Turkish governor 
of Hodeida, and the Turkish governor had offered tho 
services of a gunboat and police, which afterwards 
arrived, and an agreement had been made with a certain 
Greek trader for tho salvage of the cargo. Under this 
agreement from 300 to 400 Arabs were employed with tho 
permission of the Arab chief of Loheia, and it had become 
well known on the mainland that the wreck was under 
the protection of the Turkish and Arab authorities. On 
the first happening of the wreck there had been some de
ficiency of water for the passengers and crew, who placed 
themselves on a small allowance of water as a measure 
of precaution, but there was abundance of Champagne 
and beer, and other liquors, and before the Corinna 
arrived arrangements for a constant and sufficient supply 
of water had been made.
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^ ?s hereinbefore appears the several allegations 
13 k flv  articles 1 to 8 both inclusive, and in Article 
' \ ot the Petition, are true.

ger‘ An account of the provisions consumed by the pas- 
r n w ra aIld crelv .of the Woosung when on board the 
hna u na was 8ent in to tlle owners of the Woosung, and a! been paid by them.
Art; The.:Emelian.0.arrived at Aden, as stated in the 9th 
canooif oiA i16 Petition, and there gave information which 
of f 1 telegram to be sent to England. Inconsequence 
at «7 • t®le8'ram. a second telegram was sent to Aden 
Mo; ‘nstance of the defendants, ordering ono of Her 
did if  i 8 ®hips to go to the wreck, and the Kwangtuna 
no rfiv! ‘°  wre°k. When this telegram was so sent, 
3 f ° c“er communication had reached England, and the 
fv 11 ants did not know of the communications made by 
of t i “aster oE the Woosung with Loheia and Hodeida, or 
2nd a a£.r®ement  with tho Greek trader mentioned in the 
Wort ii r°^e .here°h Those on board the Ewangtung  
Pron  ̂t lor eiffht days at the Woosung, and saved some 
onsf J ty ;,bnt the commander of the Kwangtung at first 
the A u afterwards impeded the Greek trader and 

rabs working with him under the agreement herein- 
to e f f  Pf?a<t0|J> and induced the master of the Woosung 
tion !■! a rrl0dt onerous agreement for the remunera-
has n s “e 8ersricea which his crew were to perform, and 
and PUt and 18 now P itting the defendant to large costa 
dem ex?eDBes in and about the resisting of his improper 
and • • and has in divers other ways so obstructed 
cari>< +i.m8lled tb? operation of salving the defendants’ 
butf b̂e arr’Taf ° f  the Kwangtung instead of contri-
imp ^  to the saving of the cargo of the Woosung, in fact

co '̂f ®av®> as hereinbefore appears, the several allegations 
Ppt;?med 111 Articles 9 to 12 both inclusive, of the 
Petition, are untrue.

ih o  p lead ings w ere th e re u p o n  concluded iu  
th is  cause.

„  valu e  o f th e  cargo salved by  the  officers and 
to t ° f  th e  K w a n g tu n g  was 27.608Z. 9s. 9d., th e  

af va lue salved be ing  69,3911, m ost o f  w h ich  
8  ca rried  to  A d e n  b y  the  K w ang tung . 

r  ? ke  cause was heard  June  25, J u ly  16 and 20 
ore S ir  B , P h ill im o re  and  T r in i t y  M asters, 

com (^ C '* Bersohell, Q.O., and E. Jones, fo r  th e
iitn  Dlan<^er’ o ffice rs> ana crGW o f th e  K w a n g -

Z u tt,  Q.C., E . G. C la rkson  fo r  th e  ow ners, 
sters, and crew  o f th e  G orinna .

P l  : ) l  f L  James, Q.O., Colien, Q.O., and  W . G. F .
“ “ »m ore, fo r th e  defendants, 

o f ®4’ ^o r  t *le  P la in tiffs .— A s  to  th e  c la im
ousrbf6  K w ang tung , I  s u b m it th a t th e  agreem ent 
Perf m°  I t  was en tered  in to  between
and 6 0  d com Pe ten t Pa rt ies a fte r  due de lib e ra tio n , 
neon ?• er 1 1 0  undue p re s s u re ; consequently, 
5e h p u ' t o .tb o  Pract ' ce o f th e  cou rt, i t  o u g h t to  
ox, 6  u  b in d in g . T he  am o u n t agreed upon is  n o t 
the aoru in a ry  cons ide ring  th e  a rduous n a tu re  o f 
pr services perfo rm ed. T he re  is  n o th in g  to  
W iii' u11!  t l̂e ° ® cers and crew  o f a Queen’s sh ip , 
an . ^ m ust  a d m it th is  was, fro m  e n te r in g  in to

agreem ent as to  th e  w ay in  w h ich  th e ir  ser- 
Oor ■* arS k° rew arded. A s  to  the  c la im  o f the  
re I  su b m it she is  e n tit le d  to  s u b s ta n tia l
germ i ’ “ rs t ^o r t l̂e  c a rry in g  o f th e  f i r s t  in te ll i-  
Adn i^ i A den  ( The Sebastian Cabot, P r itc h a rd ’s 
r e s c u u  ® ‘Sest. 865); secondly, because she 
danger t p f  PasseDSers fro m  a pos ition  o f g re a t

dant,r  K -Ja m e s , Q.C., and Cohen, fo r th e  defen- 
b y un«i be agreem ent is bad. I t  was ob ta ined  
the r l UB P.re s s llre, and by  th e  th re a t to  abandon 
sum H v?Se i f  n o t accepted on those te rm s. The  
Rive8 en t° r v.ed W a 8  ex° rb ita n t .  T h is  c o u rt never 
^ h e r  0 0 6  ° U*: euei1 a considerab le  sum.

6  a sa lvor is in  such a pos ition  th a t he can say

to  th e  persons in  d istress “  Y o u  m u s t consent to  
m y  te rm s o r I  w il l leave you  to  ce rta in  d e s tru c tio n .”  
th is  am ounts to  duress a float, a lth o u g h  i t  m ig h t 
n o t ashore. I n  tho  presen t ease i t  was o n ly  the  
th re a t to  leave th a t produced consent to  th e  enor
m ous demand. N o  d oub t i f  persons agree to  
an am oun t fo r  salvage w ith  a fu l l  know ledge  o f a ll 
the  c ircum stances and chances, i t  is b in d in g , 
w h e th e r th e  w o rk  tu rn s  o u t m ore  o r  less ( The 
W averly, ante, vo l. 1, p . 4 7 ; 24 L .  T . Rep. 
N .S . 2 3 l ) , b u t i t  is v e ry  d iffe re n t w here pa rties  en te r 
in to  an agreem ent, one p a r ty  re fu s in g  a ll  te rm s  
except h is  o w n ; in  th e  la tte r  case th e  m aste r m u s t 
accept o r lose h is sa lvor. I f  i t  be once a d m itte d  
th a t  these agreem ents are no t, u n d e r a ll c irc u m 
stances, b in d in g , even in  th e  case o f a m e rch a n t 
sh ip , and  i f  th a t such a demand, n o t on th e  g ro u n d  
o f fa irness, b u t  on account o f th e  danger o f th o  
damaged ship, is  a sum  w h ich  is  e xo rb ita n t, i t  iB 
c o n tra ry  to  a l l  e q u ity  th a t such an ag reem ent 
shou ld  be upheld. I t  has been decided over and o ve r 
aga in  th a t an agreem ent ob ta ined  b y  com pu ls ion  
is  bad, and i f  a person takes advantage o f th e  
d is tress o f a sh ip  to  force fro m  h e r m aste r a 
sum  o f m oney, w in ch  is  g re a te r th a n  the  c irc u m 
stances w a rra n t, u n d e r the  th re a t o f abandonm ent 
th a t  am ounts to  com pu ls ion  :

The Emulous, 1 Summer’s C. C. Rep. 207, 210 ;
The Schütz v. The Nancy, Bee’s Adm. Rep. 139;
The B ritish  Empire, G Jurist, 608 ;
The Helen and George, Swab., 368.

The system  o f im p os ing  te rm s w ith o u t reference 
to  the  fa irness o f rem u n e ra tio n  is  aga ins t p u b lic  
p o licy . T he  dem and here was g ro ss ly  e x o rb ita n t 
and w h o lly  ou t o f p ro p o rtio n  to  th e  services re n 
dered. A g a in , th is  was a Queen's sh ip , and con
sequen tly  h e r officers and c rew  are e n tit le d  to  
even less th a n  those on board a m erch a n t sh ip . 
I t  is th e  d u ty  o f officers and m en in  th e  p u b lic  
service to  rende r assistance to  vessels in  d is tress, 
and a lth o ug h  e n tit le d  to  rew ard , th e ir  re w a rd  
shou ld  be sm all iu  com parison to  th a t g ive n  to  
m erch a n t sh ips h a v in g  no such d u ty  ( The C lif to n  
3 H agg . 117, 121). M oreove r i t  is in d ica te d  by 
th e  L e g is la tu re  iu  th e  M erch a n t S h ip p in g  A c t ,  
1854, sect. 487, th a t  in  no case sh a ll officers and 
crews o f H e r  M a je s ty ’s sh ips be e n tit le d , on any 
occasion, to  m ore  than  one h a lf o f th e  p ro p e rty  
salved, because i t  th e re  p rov ides th a t  th e  bond to  
be taken  as s e c u rity  fo r  th e  salvage sha ll never 
exceed h a lf  th e  value. T h is  w ou ld  show th a t th e  
v e ry  h ig h e s t c la im  a llow ab le  is  one h a lf. I f  th e  
m aste r o f the  Woosung had kn o w n  th a t o rders  had 
been g ive n  to  th e  K w a n g tu n g  fro m  th e  In d ia  
office as to  sa lv in g  th e  p ro p e rty , and g iv in g  
assistance, he never w ou ld  have en tered  in to  th e  
agreem ent. H e  was e n tit le d  to  kn o w  a ll th e  
c ircum stances o f  the  case before  m a k in g  h is  te rm s 
( The T ru e  B lue , 2 W . Rob. 43). I t  was n o t fa ir  
th a t  th o  m aste r o f th e  Woosung  shou ld  n o t k n o w  
w h a t he was p a y in g  fo r ; the  p la in t if fs  kn e w  th e y  
cou ld  c la im  fo r  n o th in g  b u t personal services, and 
y e t th e y  le t  the  m aster suppose they  cou ld  c la im  
in  respect o f th e  sh ip . T he  Queen’s sh ip  was 
p roceed ing  under orders, and n o t v o lu n ta r ily .  I n  a 
m erchan t sh ip  th e  ow ners engage th e  crew  to  pe r
fo rm  a p a r t ic u la r  service, and no t to  p e rfo rm  
salvage. I n  a Queen’s sh ip  the  cap ta in  is  bound 
to  take  he r w hereve r he is ordered, w hether i t  be 
to  f ig h t,  convoy, o r  salve. H ence th e ir  services 
are g iven  by G overnm ent, and they  can o n ly  be 
paid fo r  the e x tra  labou r th e y  pe rfo rm . T he y  have
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n o c la im  fo r th e  ta ck le  used in  sa lv in g  as th a t  was 
G ove rnm en t p ro p e rty  (M e rch an t S h ip p in g  A c t 
1854, sect. 484), and nevertheless th e  agreem ent 
s tip u la tes  th a t  th e  capta in  o£ th e  Queen’s sh ip  is 
to  p ro v id e  ta ck le . T h is  c le a rly  shows th a t  p a rt o f 
th e  cons ide ra tion  fo r th e  sum  agreed upon was the  
f in d in g  o f tack le . I n  th is  respect a lone the  agree
m e n t is  bad, inasm uch as i t  s tipu la tes  fo r a m oney 
p a ym e n t fo r  th a t  to  w h ich  th e  defendants were 
a lready  e n tit le d  fo r  n o th in g . I  su b m it th a t the  
co n tra c t o u g h t to  he set aside, because the  am oun t 
agreed upon  was e x o rb ita n t, because those te rm s 
w ere  ob ta ined  b y  force o r  com puls ion, and because 
i t  was w ro ng  in  a Queen’s o ffice r to  im pose any 
te rm s  a t a ll a fte r  he had been ordered to  ren d e r 
assistance.

A s  to  th e  c la im  on b e h a lf o f th e  C o rin na  we 
s u b m it th a t  th e re  was no l i fe  salvage. The 
c la im  fo r  l i fe  salvage arises u nder s ta tu te  (M e r
chan t S h ip p in g  A c t  1854, sects. 458, 459), and 
before such a c la im  can be enforced the re  m u s t 
have been an ac tua l sav ing  o f l ife  fro m  the  dangers 
o f th e  sea ; the re  m u s t be a rem o v in g  o f th e  lives 
fro m  a pos itio n  o f im m ed ia te  danger, and th a t 
danger, m u s t arise  fro m  th e  sea o r  a pe rilous  
p o s itio n  o f th e  sh ip  on w h ich  the  lives are. H ere, 
how ever, th e  passengers were ashore, in  an is land  
w h ic h  was n o t deserted and was inh a b itab le . 
T here  m ay have been inconvenience b u t no danger. 
T he  owners o f cargo can on ly  be made liab le  upon 
g rounds  o f p u b lic  po licy , and  the re fo re , o n ly  by  
show ing  th a t  th e re  was such danger o f th e  sea as 
rendered  i t  a d u ty  to  save life . T he re  was no such 
danger, as th e  passengers m ig h t  have stayed on 
th e  is la n d  some t im e  lo n g e r w ith o u t r is k . A g a in  
th e re  was no salvage service in  c a rry in g  in te l l i 
gence to  A den . T he re  was no d e v ia tio n  fro m  
h e r o rd in a ry  course, and no r is k  o r p e r i l :  ( The 
Ocean, 2 W . Rob. 91.)

B u tt,  Q C . in  re p ly .— In  th e  c la im  o f the  C orinna  
I  s u b m it th a t  th e  d e v ia tio n  to  p ic k  up  th e  pas
sengers and th e  ta k in g  th e  le t te r  were a ll one act 
te n d in g  tow a rds  th e  salvage o f  th e  W oosung’s 
cargo, and shou ld  be rew arded. T he re  was danger 
to  th e  passengers on th e  is land  ; the re  was g re a t 
p r iv a tio n , and w a n t of w a te r.

In  th e  c la im  o f the  K w a n g tu n g , I  s u b m it th a t 
th e re  was no d u re s s ; th e  pa rties  m e t upon  equal 
te rm s, and had e ve ry  o p p o r tu n ity  fo r  d iscussion, 
and th e  te rm s  were reduced in to  w r it in g .  The 
igno rance  o f th e  'aw  o f salvage by Queen’s ships 
w i l l  n o t a v a il here, because n o t o n ly  o u g h t the 
m aste r to  have kn o w n  o f th is  p rov is ion , b u t he 
h im s e lf a d m itte d  th a t  had he kn o w n  i t  he w ou ld  
have s igned the  agreem ent. There was n o t any 
o b lig a tio n  in  th e  p la in t if fs  to  render assistance in  
sa lv in g , th e ir  o n ly  d u ty  was to  p ro te c t the  p ro 
p e rty  fro m  the  A ra b s . T he  c la im  is no t e x o rb ita n t 
com pared w ith  th e  sum s pa id  to  o th e r persons.

C ur. adv. nu lt.
June  30.— S ir  R . Phillimore— T h is  is  a case in  

w h ic h  the  c ircum stances are  pecu lia r, and th e  sa l
vage c la im  large.

T he  Woosung was an iro n  screw  steam er 
of 1622 tons re g is te r, w ith  a genera l In d ia n  
cargo o f 3000 tons, co n s is tin g  o f s ilk , in d ig o , raw  
h ides, coffee, tea, shellac, w heat, r ice , linseed, and 
o th e r goods, o f va lue  of h a lf a m illio n  s te rlin g . 
A b o u t m id n ig h t  in  th e  m on th  o f Peb. 1874, in  the 
course o f he r voyage fro m  C a lcu tta  to  London , 
she s tru c k  on a co ra l ree f o ff th e  Is la n d  o f 
K o ta m a , in  th e  R ed Sea, and th e  n e x t m o rn in g

h e r passengers and crew, co n s is tin g  o f  between 
f i f t y  and s ix ty  persons were conveyed to  an is la n d  
w h ich  th e  evidence p roved  to  be a desert is la n d  
u n in h ab ite d , and w ith  no w a te r in  it .  The m aste r 
o f th e  Woosung d ispa tched  in  a sh o rt t im e  one 
o f h is officers in  a lifeboa t w ith  a le t te r  to  the  
a u th o r it ie s  o f the  T u rk is h  to w n  o f Loheia, abou t 
tw e n ty  s ix  m iles o ff. The  g o ve rn o r came dow n to  
th e  w re ck  w ith  some m en and a G reek trad e r, 
w ho u n d e rto o k  to  engage some A ra b s , w hen the 
eap ta in  o f the  Woosung entered in to  an agreem ent 
b y  w h ich  the G reek u n dertook  to p ro v id e  men 
and boat, and he was to  take  o n e -th ird  o f the n e tt 
va lue  realised on th e  sale, a fte r a l l  expenses 
were pa id . I t  appears th a t  th e  G reek and  th e  
A ra b s  w hom  he engaged reached th e  place 
soon a fte rw a rds , and here I  m u s t observe there  
has been a co n flic t o f evidence w ith  respect 
to  th e  conduct o f the  A ra b s , w h ich  is  o n ly  
re le va n t to  th e  question  I  have to  decide 
before me in  an in d ire c t  way. I  am  sa tis fied  upon  
th e  evidence, p a rt ic u la r ly  upon a le tte r  w r it te n  
b y  the  a g e n t fo r  th e  Salvage A ssoc ia tion , w ho 
gave evidence as fa r  as i t  was in  h is  power to  g ive  
in  fa v o u r o f th e  ow ne r in  th is  case, th a t the A ra b s  
d id  p lu n d e r, and th a t th e ir  w o rk  d id  proceed fro m  
tim e  to  tim e  v e ry  carelessly. I n  a le t te r  w r it te n  
upon th e  12 th  A p r i l  the  agent th u s  expresses h im 
se lf : “  Some boxes have been so com p le te ly  
smashed, and the  A ra b s  were s te a lin g  th e  in d ig o  
so fast, th a t  I  was ob liged  to  sacrifice the  linseed, 
m uch o f w h ich  has been p a r t ia lly  damaged. U p  
to  the  p resen t tim e  2 2 0  bags have been s ta rted  
and f ille d  w ith  in d ig o . A n d  w ith  respect to  th is  
agreem ent to  th e  G reek he says, “  I  have made 
th is  a rrangem en t under the  f irm  co n v ic tio n  th a t  a 
la rg e  q u a n tity  o f va luab le  p ro p e rty  a lready salved, 
aga ins t w h ic h  the G reek has a c la im  o f  o n e -th ird  
o f i ts  n e t t  va lue  w i l l  be benefited to  a ve ry  con
siderab le  e x te n t b y  the a rrangem en t I  have made 
w ith  h im  fo r  16,0001, and th a t  th e  abandonm ent 
of h is c la im  ag a in s t th e  p ro p e rty  s t i l l  re m a in in g  
to  bo salved w i l l  enable me to  recover i t  a t a ve ry  
considerable less cost th a n  o n e -th ird  o f its  n e tt 
va lue . T he  G reek  has been m ost re lu c ta n t ly  
ob liged  to  m ake th is  a rrangem ent, and n o th in g  
b u t a w a n t o f m oney has p reven ted  h is  fo llo w in g  
the  p ro p e r ty  to  E n g la n d  u n d e r th e  te rm s  o f h is 
agreem ent w ith  C apt. C a r lin .”  In  a n o th e r le tte r  
he says, “  I  am  fu l ly  a live  to  th e  serious na tu re  o f 
th e  step I  have taken , and t r u s t  you  w i l l  g ive  me 
osedit fo r  a c tin g  fo r  th e  best. A t  the  same tim e  
I  t r u s t  you  w il l  take  in to  considera tion  the  d if f ic u l
ties  o f m y  pos ition , the  e x te n t to  w h ich  th e  p ro 
p e r ty  is  be ing  p illa g e d , th e  com ple te  stoppage o f 
fu r th e r  salvaged operation, and the  d if f ic u lty  o f 
g e t t in g  th e  ca rgo  o ff  the  is la n d .”  B y  a te leg ram  
upon th e  5 th  M a rc h  1874, fro m  th e  S ecre tary o f 
S ta te  fo r  In d ia , th e  B r it is h  P o lit ic a l R es iden t a t 
A den , was o rde red  to  send a gunboa t, w h ich  was 
the  K w ang tung . A n d  here I  m ay observe th a t, in  
m y op in ion , the  K w a n g tu n g  was sent to  p ro te c t 
the  p ro p e rty , b u t w ith o u t any o rders  to  ac t as 
sa lvor. T he  K w a n g tu n g  found tho  Woosung in  
th e  place m entioned , w h ich  was a m ost exposed 
p os ition , 299 m iles fro m  A d e n  and 30 m iles  o u t o f 
the  tra c k  o f vessels. W h e n  she a rr ive d , th e  
Woosung was exam ined, and 1 th in k  i t  is n o t denied 
th a t she had been b a d ly  s tra ined . She was on a 
s la n tin g  ledge of a ro ck , he r shear had q u ite  gone, 
she was v e ry  m uch  hogged, and had a heavy l is t  to  
s tarboard. T he re  were about 31 ft. o f  w a te r on the
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sta rboard  side, and o n ly  about 16ft. on th e  p o rt 
side. T he  vessel h a v in g  been holed in  severa l 
places, and he r s te rn  had se ttled  dow n u n t i l  th e  
sta rboard  w a te rw ays abreast th e  m izenm ast were 
under th e  w ate r. She was n o t in  a state, as the  
fu r th e r  h is to ry  o f the case shows, to  s tand  any bad 
weather. T he  g re a te r p a rt o f th e  cargo o f the  
Woosung had been fifte e n  days under w ate r when 
fhe K w a n g tu n g  a rr ive d . P a r t o f th e  cargo (the  
raw  h ides and linseed) were im m ersed in  the w ater, 
and the hides were in  an advanced state o f pu tre fa c 
tio n . There were noxious gases in  the vessel, and 
considerable danger was experienced from  th e  fo u l 
a ir  th a t existed. T h e  in d ig o  was in  the  m a in  
hold, beneath the  between decks, w h ich  were in  
some places u n d e r w a te r a bou t fo u r feet, and was 
Jammed so t ig h t  between th e  beams b y  the  sw e ll
in g  of th e  g ra in  in  th e  bo ttom  o f the vessel th a t 
i t  cou ld  o n ly  be g o t a t by  b re a k in g  up the d e c k s ; 
and th e re  was a considerable q u a n tity  o f s i lk  in  
the lo w e r laza re tte , stowed away a t the b o ttom  o f 
the  vessel, undernea th  a nu m b e r o f boxes of 
Various goods, and fro m  1 0 ft. to  2 0 ft. in  some 
Places, and in  o thers u n d e r p u tr id  w a te r. U n d e r 
the  c ircum stances they  found i t  necessary to  break 
up th e  decks to  ge t a t the  in d ig o , and, as the  G reek 
had no means o r appliances fo r  do ing  th is , the 
com m ander of th e  Woosung and h is  men u n d e r
took to  do i t .  T he  name o f the  cap ta in  o f the 
Woosung was C a r lin , and he had a conference w ith  
the com m ander o f K v ja n g tu n g  w ith  respect to  
fhe  pos itio n  o f the  in d ig o  and s ilk , and a lo n g  
d iscussion ensued between them , and u lt im a te ly  
they  came to  an agreem ent a t K o ta m a  on th e  
■th M a rch . [H is  L o rd s h ip  read th e  agreem ent 
above set o u t.]

N o w  the  question  debated fo r  several days 
Was, as to  the  v a lid ity  of th e  agreem ent. I t  was 
contended th a t  i t  was v o id  by reason of i ts  
exo rb itancy, and i t  had also been p leaded th a t 
p  was vo id  by  reason o f co llus ions between 
'-'ap ta ins C a r lin  and E lto n , and th e  m isconduc t 
2J C ap ta in  E lto n  and those under h is  con tro l. 
-*-he la t te r  charge has been com p le te ly  w ith d ra w n , 
acd th e  co u rt has to  re g re t th a t, u n d e r th e  c ircu m 
stances, i t  was ever made.

N o w  w ith  re g a rd  to  agreem ents of th is  k in d , 
w ha t is the  probab le  am oun t w h ich  the  co u rt w ou ld  
aw ard in  the  absence o f an agreem ent ? fo r  salvage 
■ oes n o t fu rn is h  a sa tis fac to ry  tes t o f the  v a lid ity  o r 
m v a l id ity  o f an agreem ent. The ru le  o f the  c o u rt 
was la id  dow n by D r . L u s h in g to n  in  the case o f the 
¿neodore (Swab. 352), and in  m any o th e r cases; 
“  Tu,111 t *le ^ eo<f ° re i t  is concisely stated as fo llo w s  : 

fh e  c o u rt is ve ry  m uch ind isposed to  set aside 
an honest agreem ent, b u t  i t  m us t be sa tisfied  th a t 

e agreem ent is honest. W he re  the re  is any doubt, 
w h fu  6  -s t 0  a(f here to  fhe  agreem ent, and the  co u rt 

. * he ju s t  as ready in  favour o f the  sa lvors to  set 
aside an agreem ent i f  i t  is sa tisfied  th a t i t  was w h o lly  

p o ta b le . ”  I n  th e  v e ry  u se fu l w o rk  pub lished  
ip 0  Practice  o f th is  co u rt b y  M r. B ruce  and M r. 

uham s, the cases re fe r r in g  to  th is  p o in t o f law  
; 5  ve ry  ca re fu lly  exam ined, and th e  re s u lt in  m y 
[,■. a jc n f is  v e ry  accu ra te ly  s ta te d : “  I t  is  sub- 

1 ted th a t th e  tru o  p rin c ip le  is th a t  the  agree- 
l p , ° f  fhe  p a rtie s  m u s t b in d  unless th e  c o u rt i 

f °  fhe  conclusion th a t  i t  was entered
is

in to  in— "“■UUJUOIUU CUUlU III VYOlO UUUOIOU 111 X LA

W  L0ranoe m af e r' aI facts o r induced  b y  fraud , 
b it  e t0er fhe  am oun t is  inadequate  o r  exor- 

a n t> fh a t fac t can o n ly  be regarded  by 
co u rt as p o in t in g  to  th e  p ro b a b ility  th a t

the re  was some u n fa ir  dea ling  a t th e  t im e  o f 
th e  m a k in g  o f th e  agreem ent. T h is  app lies  w ith  
especial fo rc e  to  cases w here persons in  
e x tre m ity  in  o rde r to  ob ta in  assistance have 
entered in to  an agreem ent to  pay an e xo rb ita n t 
sum  to  the  sa lvors.”

N o w  the  f ir s t  th in g  the  c o u rt has to  consider is , 
w ho are the  pa rties  to  th is  agreem ent ? A re  they  
ig n o ra n t persons, o r is  one ig n o ra n t and  the o the r 
cu n n in g , and t r y in g  to  overreach the ig n o ra n t one ? 
O r is i t  made betw een persons p e rfe c tly  able to  
u n d e rs ta n d  w h a t th e ya re  about, and the  cond itions  
th a t  th e y  e n te r in to  P I t  cannot be do u b te d  th a t 
th e y  belong to  the  la t te r  ca tegory. I  th in k  th a t 
C ap ta in  C a rlin  and C apta in  E lto n  were re a lly  as 
com petent persons as can be conceived.

T he  ne x t th in g  th e  c o u rt has to  cons ider is 
w h e th e r the  agreem ent was h a s tily  o r de libe 
ra te ly  entered in to . N o w , th e  C apta ins have 
been exam ined, and I  saw no reason w ha tever 
to  d oub t the  c re d ib il ity  o f the  evidence g iven  
by C apta in  C a r lin . H e  says, fa i r ly  enough, he 
d id  n o t kn o w  w h a t th e  la w  was w ith  reg a rd  to  
salvage, and d id  n o t kn o w  a n y th in g  about the 
la w  as to  H e r  M a je s ty ’s sh ips, o r  sh ips in  
th e  p u b lic  se rv ice ; but, he said, he barga ined  
fo r  a long  Dime fo r  h im  to  take  a th ird , and i t  was 
on ly  when th e  b a rg a in in g  fa ile d  th a t he agreed to  
g ive  half. H e  says i t  was the re fo re  entered in to  
ve ry  de libe ra te ly , and i t  was entered in to  b y  com 
pe ten t persons. N ow , th e  sum  was v e ry  la rge, b u t 
I  th in k  i t  was stated, and n o t con trad ic ted , th a t 
the salvage w e n t to  th e  In d ia n  office, and th a t  
C ap ta in  E lto n  was to  receive one-ten th . I t  is tru e  
th a t C ap ta in  C a r lin  says he was n o t aware o f th e  
law  o f salvage re la tin g  to  sh ips in  th e  p u b lic  ser
v ice — the re  is n o t m uch d is tin c tio n  to  be d ra w n  
between a sh ip  b e lo n g ing  to  th e  Bom bay G o ve rn 
m en t and a sh ip  be long ing  to  H e r  M a je s ty — and 
he says th a t  he was n o t aware, acco rd ing  to  the 
law , th a t  a sh ip  b e lo n g ing  to  th e  C row n  cou ld  no t 
c la im  salvage— th a t is  to  say, on the  g ro u n d  o f 
service rendered b y  a sh ip . H e  said i f  he had 
been aware o f i t ,  i t  w ou ld  have made no d iffe rence 
w ha tever in  h is  a rrangem ents  w ith  C ap ta in  E lto n .
I  m u s t observe in  th is  case, w ith o u t e n te r in g  in to  
th e  cons ide ra tion  o f how  fa r  igno rance  of th e  law  
cou ld  possib ly a ffec t th is  agreem ent, b u t  i t  appears 
f ro m  th e  evidence th a t the  sh ip  re lie d  upon th e  
m en on board  o f he r, and  the service was essen
t ia l ly  readered b y  th e  m en on board the  sh ip , and 
no t, as in  m any cases, th e  agency o f  the  steam 
power of th e  o th e r vessel. N o w , I  am  of op in ion , 
as I  have a lready expressed, th a t  the re  was no 
d is a b ility  fixed  b y  th e  la w  upon  C apta in  E lto n  to  
ob ta in  salvage em p loym en t, and to  ob ta in  i t  a t a 
reasonable and p roper rem un e ra tio n , w hatever 
th a t m ay be, fo r  th e  services. I t  is  n o t necessary 
to  go in to  these docum ents to  w h ich  th e  c o u rt has 
re fe rred . T he  re s u lt is th a t  the  c o u rt has, by  the  
pe rm iss ion  o f th e  L o rd s  o f th e  A d m ira lty , to  con
s ide r the case, as i f  i t  were the  case o f any o rd i
n a ry  m erchantm an.

N ow , the agreem ent h a v in g  been entered in to  
d e lib e ra te ly  by com pe ten t persons, and  the 
charge of co llus ion  and m isconduc t h a v in g  been 
w ith d ra w n , does th e  am o u n t its e lf  w a rra n t the  
c o u rt in  com ing  to  the  conclus ion  th a t  th is  
sum  is  so g ross ly  in e q u ita b le  and e x o rb ita n t, 
as to  rende r i t  p rope r, th a t th e  co u rt shou ld  set 
th e  agreem ent aside, h a v in g  rega rd  to  the  p r in 
c ip les o f law  w h ich  I  have stated a lready ? N ow ,
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we m us t consider a l i t t le  o f the  fac ts  o f the  
salvage in  th is  case. I t  was rendered, i t  is tru e , 
in  one sense w ith o u t m uch  personal daD ger to  the  
salvors. B u t  the re  is  one th in g  th e  evidence 
shows— th a t o f  those w ho rendered th is  salvage 
service, (m any o f th e m  were su ffe re rs  fro m  th e  
w o rs t o f dangers, perhaps, and th e  chance o f 
disease, b y  th e  m isch ie f w h ich  was generated by  
th is  p u tr id  stench, and b y  th e  noxious gases th a t  
were evolved. The  evidence o f M r. E dw ards is 
ve ry  rem arkab le  on th is  p o in t. H e  was a lie u 
te n a n t on board  the  K w a n g iu n g , and w en t to  the  
Woosung in  h is  capacity of f ir s t  o fficer, and he 
g ives us an account o f th e  a ffa ir. H o  says, “  I  
never w o rked  so ha rd  in  m y  life , and I  d id  n o t 
know  when the  sh ip  m ig h t break up. W e  had 
to  replace the  m en and wash o u r eyes.”  A n d  
th e n  fo llow s an account o f  the s u ffe r in g  of h is 
eyes : ”  The  m ost in tense madness I  ever su ffe red  
in  m y  life  ; I  w ou ld  n o t su ffe r i t  again fo r  1 0 0 ,0 0 0 1 .; 
I  was n e a rly  a m on th  in  th e  h o sp ita l, under g rea t 
su ffe rin g .”  H ow , I  take  th is  o p p o rtu n ity  o f 
say ing  th a t  I  hope those in  whose hands the d is 
t r ib u t io n  o f th e  salvage rew a rd  is  placed w il l  n o t 
fa il to  recognise the  em ine n t services o f th is  officer, 
and i t  was stated by counsel th a t i f  I  en te rta ined  
th a t  op in ion  I  shou ld  express i t .  I  do en te rta in  
i t ,  and I  hope th a t  those w ho hear m e to -day w i l l  
c a rry  th a t  op in io n  to  th e  p roner q u a rte r, where 
m y  op in io n  m ay be acted upon. The  n ex t c irc u m 
stance th a t  I  have to  observe upon is  th a t the 
w o rk  o f the  Europeans was good, n o t to  repeat 
m ore  o f th e  evidence th a n  is  necessary to  establish  
the  fa c t ; and th e  m an n e r in  w h ich  the A rabs  
w o rked  was n o t to  be com pared in  its  efficacy and 
usefulness to  th e  m anner in  w h ich  the  Europeans 
w orked.

I t  is  said— and th is  is  th e  m a in  a rg u m e n t 
addressea to  us b y  S ir  H .  James and M r. 
Cohen— th a t th is  com pact is vo id  b y  reason o f 
duress and com puls ion. In  one sense, the  services 
o f every  sa lvo r are u n w it t in g ly  under duress, th e y  
accept th e  lesser e v il o f lo s in g  a p o rt io n  o f the  
p ro p e rty  ra th e r  th a n  s u b m it to  the  g re a te r e v il 
o f  lo s in g  a ll the  p ro p e rty  and a ll th e  benefit. I n  
th is  sense a ll services are rendered u n d e r com 
pu ls ion . B u t  the re  is  no com pu ls ion  and no 
duress unless d ire c t evidence is g iven  th a t a ll 
reasonable l im its  are transgressed, and the re  has 
been a use of false rep resen ta tion , o r exc item ent 
fro m  ungrounded  fears, in  o rde r to  p rocu re  accep
tance by th e  sa lvors o f th e ir  services. T here  does 
n o t appear any evidenceof th a t k in d  in  th e  p resen t 
case, and i f  I  compare i t  w ith  the  salvage rew ard  
p a id  to  the  G reek and o thers— take  the  stewardess, 
w ho received 1900Z., and th e  f irs t  eng ineer, w ho 
rece ived 3500Z.—•when I  compare th is  w ith  the  
a d m itte d  and uncom pla ined of salvage service 
a fte rw ards b y  these persons, I  m u s t say th e  charge 
o f com pulsion on th is  account u t te r ly  fa ils .

The  services lasted, I  th in k ,  s ix  days, and were per
fe c tly  e ffectua l. N o w , I  th in k  i t  unnecessary to  tra v e l 
fu r th e r  in to  th is  question, because I  have n o t to  con
sider— and I  w ish  th is  to  be p e rfe c tly  understood—  
w h e th e r h a lf  the  proceeds w ou ld  be th e  am oun t 
w h ich  I  should have to  aw ard  were i t  a question  
now  of an o rd in a ry  salvage se rv ice ; b u t  the  
question is w he the r the am ount, h a v in g  regard  to  
th e  c ircum stances w h ich  I  have stated, and the  
p rinc ip les  of la w  to  w h ich  I  have adverted, o f its e lf 
presents such features o f e xo rb ita n cy  as to  be in 
equ itab le  and to  induce th e  co u rt to  do th a t w h ich
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i t  som etim es does, v iz ., v e ry  re lu c ta n t ly  in te rfe re  
w ith  an agreem ent m ade betw een com peten t 
persons.

I  m u s t dec line  to  do so upon th e  present 
occasion, and I  m u s t p ronounce  fo r th e  v a lid ity  o f 
th e  agreem ent. I  m u s t repeat th a t I  hope w ha t 
th e  c o u rt has said as to  M r. E d w a rd s  w i l l  n o t be 
fo rg o tte n , b u t th a t i t  w i l l  be m entioned in  the  
p roper q u a rte r. I  w i l l  add th a t i f  th e  charge  o f 
m isconduct is  n o t w ith d ra w n , I  have no h e s ita tion  
in  sa y in g  i t  was n o t founded upon th e  evidence 
before me.

I  have considered th e  ease o f th e  O o rin n a , and 
I  am o f op in io n  th a t th e re  was no life  salvage. I  
sha ll aw ard  2 0 0 Z. fo r th e  services she pe rfo rm e d  
in  fo rw a rd in g  the  in te llig e n ce  to  A d e n .

S o lic ito rs  fo r th e  p la in tif fs , C apt. E lto n  and 
o thers , Kearscy, Son, and Ila ioes.

S o lic ito rs  fo r  the  owners, &e., o f  th e  G orinna , 
G e lla tly , Son, and W arton .

S o lic ito rs  fo r  th e  defendants, W altons, B u lb ,  
an d  W altons.

JUDICIAL COMMITTEE OP THE
PHIVY COUNCIL.

ON A P PEAL PROM  T H E  H IG H  COURT OP A D M IR A LTY . 

Eeported b y  J. P . A s p in a l l , Esq., Barrister-at-Law.

June  18, and  19, 1875.
(P re s e n t: the  B ig h t  H ons. S ir  J a m e s  W .  C o l v il e , 

S ir  B a r n e s  P e a c o c k , S ir  M o n t a g u e  S m it h , S ir  
R . P . C o l l ie r , and S ir  H . S. K e a t in g .)

H .M .S . B e l l e r o p h o n .

C o llis io n — H .M . ’s sh ip c a rry in g  ra m — A s to d u ty  o f  
officer in  charge to give w a rn in g  o f  danger. 

W here a ship carries a la ten t in s tru m e n t dangerous 
to others, those who have con tro l o f  i t  are bound  
to take a l l  reasonable precautions th a t i t  sha ll 
not cause damage to others.

Where one o f  H .M .’s ships carries u n d e r her bows 
beloiv w a te r a  ram , not o rd in a r ily  dangerous to 
vessels n a v ig a tin g  the seas, but dangerous to 
vessels com ing in  contact w ith  i t ,  and  the officer 
i n  charge o f  H .M . ’s sh ip  has under the c ircum 
stances reasonable g round  f o r  supposing th a t  
the ra m  w i l l  occasion damage to another ( fr ie n d ly )  
ship, and  has reasonable means and  o p p o rtu n ity  
o f  w a rn ing  the other sh ip  o f  the danger so as to 
enable her to avo id  it ,  a lthough the other sh ip  
has in  the f i r s t  instance been g u ilty  o f  negligence 
whereby she has occasioned the necessity fo r  
g iv in g  notice, i t  is  the d u ty  o f the officer in  charge 
o f H .M .’s sh ip to give notice to the other s h ip ;  
but i f  there is no reasonable g round  f o r  appre
hending danger, and  no reasonable opp ortu n ity  
f o r  g iv in g  the notice, there is  no o b lig a tio n  to 
give the notice.

T h e s e  were appeals fro m  decrees o f  th e  learned 
Judge  o f th e  H ig h  C o u rt o f A d m ira lty  o f E n g 
land , on b e h a lf o f th e  L iv e rp o o l, B ra z il,  and R iv e r 
P la te  Steam  N a v ig a tio n  Com pany (L im ite d ) , 
owners o f th e  steam ship  Flam steed  and on beha lf 
o f the  owners o f he r cargo, the appe llan ts , aga ins t 
the  H o n . G eorge W e lles ley , C. B  , V ic e -A d m ira l 
in  H e r  M a je s ty ’s N a vy , com m and ing  the  flee t on 
the  N o r th  A m e rica n  s ta tio n , and R ic h a rd  W e lls , 
Esq., cap ta in  o f H .M .S . Bellerophon, th e  respon
dents, in  tw o  cases o f damage p rom oted  in  th a t 
c o u rt b y  th e  appellants aga inst th e  respondents.
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T he  cause was in s titu te d  ou behalf o f the  p resen t 
appellants, th e  owners o f th e  la te  s team sh ip  
Flamsteed, and o f h e r cargo, in  consequence o f  the 
loss o f th a t vessel, w h ich  was sunk  th ro u g h  b e in g  
s tru c k  by  the  sp u r o r ram  o f H .M .S . BeUerophon  
on th e  2 4 th  N o v . 1873, in  the  N o r th  A t la n t ic  
Ccean, to  th e  n o rth -eas t o f Cape de Y e rd e  
Is lands.

The Flam steed  was a screw s te a m sh ip . o f 935 
tons n o t re g is te r, and engines o f 80 horse pow er, 
nnd a t th e  tim e  in  question  was on a voyage fro m  
L iv e rp o o l to  L isbon , B io  de Jane iro , and o the r 
Places, laden w ith  a cargo o f genera l m erchand ize  
o l g rea t value.

H .M .S . B ellerophon  is  an a rm o u r p la ted  iro n  
ship o f 4270 tons re g is te r, and engines o f 1000 
nom ina l horse-power. She was m anned by a crew  
of 630 m en, in c lu d in g  several officers and  some 
divers. A t  th e  t im e  in  question  she was bound 
to r  Berm uda.

The BeUerophon  is  o f pecu lia r co n s tru c tio n , and 
carries some fee t u n d e r w a te r a t he r stem  a la rgo  
sharp po in ted  spu r o r  ra m  p ro je c tin g  some d is
tance fro m  h e r bows, and  expressly  designed fo r  
s t r ik in g  vessels under w a te r and s in k in g  them  in  
tune o f w ar.

Tho Flamsteed, on the  day in  question , be ing  in  
'j jL tu d e  25 deg. 35 sec. n o rth , and lo n g itu d e  
“V  deg. 51 sec. w est, s igh ted  th e  B ellerophon  on 
the  p o rt bow some m iles d is ta n t. T he  Bellerophon  
Was then  u n d e r sa il on th e  p o rt ta c k  w ith  roya ls  
?°t. She had he r fu n n e l up  w ith  sm oke issu in g  
rom  it ,  b u t was n o t a c tu a lly  u n d e r steam. H e r  

ores were a lig h t  in  fo u r bo ile rs . I n  one th e y  
^ d re  condensing w ate r, b u t in  th e  o th e r th ree  the  
nres were banked low . She made s igna ls to  tho 
■Lnainsteed fo r  newspapers. T he  Flam steed  ac- 
c®ded to  th is  request by  s igna l, and  the  m aster 
° t  th a t vessel h a v in g  s tarboarded h is  he lm , came 
round  the  Bellerophon, a t th e  d istance o f  about 
Pa li a m ile  on j j er p0 r t  sj , je> an(j  pa8gi ng  r0 und 
Per s te rn  b ro u g h t u p  o ff th e  s ta rboa rd  q u a rte r  o f 

Bellerophon, a t a d istance o f  fro m  a q u a rte r to  
a lt a m ile . The  BeUerophon  a t th is  tim e  was 
ove-to w ith  h e r m a in ya rd  aback, and  she sent o ff 
■'om h e r s ta rboard  q u a rte r  a boat to  th e  p o r t  side 

Oi the  Flam steed. A  newspaper was then  handed 
o th e  o ffice r o f th e  boat, and  th e  m aste r o f the  
lamsteed made an o ffe r to  th e  o ffice r to  to w  h im  

°w ards the  Bellerophon. T h is  o ffe r was accepted, 
ana the  boat was made fast to  the  F lam steed  on  her 
P drt side, the m aste r and crew  o f th e  F lam steed  

° 'n g  then  in  ignorance  of th e  existence o f  th e  
am a t th e  bow o f th e  Bellerophon. The  Flam steed  

0£C°Pding ]y  steered tow ards the  s ta rboard  side 
the  Bellerophon. O w ing , how ever, as con- 

ended b y  th o  appellants, to  th e  Bellerophon  
avm g d r ifte d  to  a g rea t ex ten t, and  to  he r head 
a v ing  pai(j o ff  to  leeward, or, as contended by the 

J P o n d e n ts ,  to  a m isca lcu la tion  o f h is  d istance 
Vo 1 i *)a rt fck 0 m aster o f the  Flamsteed, th a t 
^  approached so close to  the  s ta rboard  side 
st u 6 ^ e^ er°phon  th a t th e  s p r its a il-y a rd  o r 
t j )a rP0arcl  w h is k e r o f the  Belle rophon  caught 
o f6 .. Iw e r ig g in g  and a fte rw ards tho  b rid g e  
on h ^ ams êeĉ - T he  Bellerophon's  anchor 
, Per p o rt bow then  ca u g h t th e  fo rem ost 

the ^  °^- F lam steed, to re  i t  o ff  ( i t  fe ll in  to  
aft enl=‘ne room ), and th e  anchor th e n  caugh t the 
s h d a v i t  and held th e  F lam steed  fo r  some 
rin '  ̂ Pf’ Prooiable tim e  u n t i l  th e  anchor fe ll to  the 

8- W h ile  the  tw o  vessels were so he ld  the

m aste r o f  the  F lam steed  o rdered  h is engines to  be 
reversed w ith  a v ie w  o f g o in g  a s te rn  o f  th e  B elle 
rophon, and th e y  were a c c o rd in g ly  reversed, b u t 
th e  m aste r s h o rtly  a fte rw a rd s  decided to  go ahead 
and ordered th e  engines ahead a cco rd in g ly , and 
th e  Flam steed  passed a long  the  sta rboard  side and 
ahead o f th e  B ellerophon  a t a s l ig h t  ang le  w ith  the 
Bellerophon. N e ith e r  th e  B elle rophon ’s jib b o o m  
n o r b o w s p rit were ca rried  away, and i t  was ad
m itte d  in  the  evidence on b o th  sides th a t tho h u lls  
o f the  tw o  vessels neve r came in  contact. H o w 
ever, w hen th e  Flam steed  was pass ing  ahead o f 
th e  BeUerophon, and w hen the  tw o  vessels were 
ap p a re n tly  c lear of each o the r the sharp s p u r p o in t 
o f th e  Bellerophon’s ram  s tru c k  the F lam steed  14 ft. 
be low  th e  w a te r lin e  under h e r p o rt q u a rte r, abou t 
abreast o f th e  m ainm ast, m a k in g  a hole w h ich  
caused th e  Flam steed  and the  cargo on board  her 
to  s in k  in  a few  hours a fte rw ards. The  re m a in in g  
facts are sta ted in  the  ju d g m e n t.

I t  was adm itte d  th a t  those on board the F la m 
steed d id  no t know , and had n o t an y  reasonable 
means o f kn o w in g  th a t th e  B elle rophon  was a rm ed 
w ith  such a sp u r o r ram , o r w ith  a n y  spu r o r  ram , 
and  i t  was contended by the  appe llan ts  th a t those 
on board th o  Bellerophon  cou ld  aud  o u g h t to  have 
g ive n  no tice  o r  w a rn in g  to  those on board th e  
F lam steed  th a t the  BeUerophon was a rm ed w ith  a 
ram  o r spur. N o  such no tice , how ever, was g iven .

H a d  such no tice  o r w a rn in g  been g ive n , those in  
charge o f the  Flam steed  m ig h t  have k e p t the 
engines g o in g  aste rn  instead o f g iv in g  th e  o rde r 
th a t  th e y  shou ld  go ahead, in  w h ich  case tho  
damage done by the  ram  or spu r w ou ld  have been 
avoided.

T he  causes w e re  respec tive ly  in s t itu te d  in  the  
C o u rt o f A d m ira lty  in  the  sum  o f 40,0001. to  re 
recover fo r  the loss o f the F lam steed, and in  th e  sum  
o f 12,0001. to  recover fo r th e  loss o f the  cargo.

The causes were heard  to g e th e r before the 
learned  ju d g e  o f  the  c o u rt below, assisted by  
T r in i t y  M aste rs, on 18th, 19th, 20 th , and 21st N o v . 
1874, and on the  la t te r  date ju d g m e n t was g ive n  as 
fo llo w s  :

S ir  B . P i i il l im o k e  (a fte r  s ta tin g  th e  fac ts ).—  
N o w  i t  is  q u ite  c lear th a t  th e  damage was caused 
in  th is  case by one o f tw o  causes, e ith e r b y  the 
Flam steed  com ing  too near u nder a s ta rboard  
he lm , o r  b y  the  Bellerophon  d r i f t in g  and pay ing  
o ff, and com ing  dow n upon the  F lam steed. I  have 
a lready stated th a t  th e  evidence establishes th a t 
th e  BeUerophon  d id  n o t d r i f t  to  an y  appreciable 
am oun t, o r pay off, o r come dow n in  th e  w ay th a t 
has been described fro m  the  F lam steed, and, in  
m y  ju d g m e n t, as w e ll as th a t o f th e  E ld e r 
B re th re n  o f the  T r in i t y  House, th is  co llis io n  was 
caused by the  Flam steed  n o t p o r t in g  in  due tim e, 
b u t w a it in g  to  p o rt u n t i l  she had come too near 
to  th e  s ta rboa rd  side of the  BeUerophon. I t  has 
been u rg e d  upon the  c o u rt th a t even i f  th is  were 
so w ith  rega rd  to  the  f ir s t  con tact, the re  was 
c o n tr ib u to ry  neg ligence  on the  p a rt o f the  
Bellerophon, inasm uch as she o u g h t then  to  have 
w arned her no t to  go ahead because she carried  
a ram , whereas she o m itte d  to  do so, and backed 
h e r headyards, w h ich  was a so rt o f in v ita t io n  to 
h e r to  go fo rw a rd , and was th e  cause o f he r 
su ffe rin g  the in ju r y  o f  the th ru s t  below he r w ate r 
line . N ow , one answ er appears to  th e  c o u rt to  be 
q u ite  su ffic ien t upon th is  p o in t, and th a t is— the 
w hole tim e  between the  f ir s t  con tact and the  
second con tact was l i t t le ,  i f  a t a ll, m ore than  one
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m in u te , and I  cannot a t a ll assent to  the  p ropos i
t io n  o f law  th a t  i t  was the  d u ty  o f th e  Bellerophon  
to  in t im a te , e ith e r ( if  th e  fac t w ere  so) th a t she 
was a leew a rd ly  vessel, o r  th a t she ca rr ie d  a ram . 
I t  does n o t appear to  me th a t  th e  la w  imposes 
any such o b lig a tio n  upon  a vessel in  the  co n d itio n  
in  w h ich  she then  was. I  th in k  i t  is an ex tre m e ly  
u n fo rtu n a te  c ircum stance  th a t th e  Flam steed  
shou ld , in  consequence o f an act o f cou rtesy and 
kindness on her p a rt, have suffered th is  trem endous 
loss, to  th e  e x te n t of, i t  is said, n e a rly  160 ,000 i.; 
b u t the  co u rt m us t be on its  gua rd  aga inst a llo w in g  
any cons ide ra tion  of th a t k in d  to  m ake i t  f in d  
th a t  there  has been c o n tr ib u to ry  negligence on 
the  p a rt o f  th e  B ellerop lion, unless th a t is  made 
o u t b y  th e  evidence before i t ,  and I  have no such 
evidence before me. I  am , there fo re , constra ined  
to  say th a t th e  F lam steed  has fa iled  in  es tab lish ing  
th e  ave rm en ts  in  he r p e tit io n , and th a t  th e  
B elle rop lion  is n o t to  b lam e fo r the co llis io n  in  th is  
case.

F ro m  these decrees th e  appe llan ts  appealed fo r 
th e  fo llo w in g  am ongst o th e r reasons :

1. Because the  respondents were g u i l ty  o f neg
ligence and d id  n o t use due care to  avo id  th e  c o lli
sion.

2, Because th e  fa c t th a t the  Bellerophon  was 
arm ed w ith  such a dangerous eng ine o f d e s tru c 
tio n  as th e  sp u r o r ra m , w h ich  was covered b y  
w a te r and concealed fro m  view , cast upon those in  
charge o f the  Belle rophon  th e  d u ty  o f u s in g  every 
possible p recau tion  and ta k in g  the  u tm o s t care by 
g iv in g  no tice  o r o therw ise , to  p re v e n t damage 
o c c u rr in g  fro m  the  ram  o r sp u r w ith  w h ich  the 
Belle rophon  was arm ed.

S ir  H e n ry  James, Q.C. and A r th u r  Cohen (W . B . 
Treve lyan  w ith  them ) fo r  th e  appellants.— W e 
su b m it the  cap ta in  o f the  B e lle rop lion  was to  blame 
fo r  n o t p u t t in g  th e  m aste r o f th e  F lam steed  in  
possession o f th e  facts w h ich  w o u ld  have enabled 
the  la t te r  to  keep c lear w ith o u t in ju ry .  The  loss 
was occasioned by th e  ra m  com ing  in  con tact w ith  
th e  F lam steed ;  th a t d id  n o t occur a t the f ir s t  
m om en t of co llis ion , and a t th e  f ir s t  con tact, b u t 
was occasioned by th e  neg ligence o f th e  B elle 
rophon  in  n o t g iv in g  w a rn in g  so as to  send the 
steam er astern. E ven  g ra n t in g  th a t the  f ir s t  co l
lis io n  was occasioned by the  p la in t if f ’s negligence 
i t  was s t i l l  the  d u ty  o f  th e  defendants to  take  a ll 
reasonable precau tions to  avo id  accident, and in  
th is  case th e  reasonable p recau tion  w ou ld  have 
been to  g ive  due no tice  o f the  danger ahead. I f  
th e  ow ner o f p ro p e rty  leaves i t  in  such a co nd ition  
th a t i t  is  dangerous to  o th e r persons, he is bound 
to  g ive  reasonable no tice  to  every person w hom  i t  
is  l ik e ly  to  in ju re . The  o b lig a tio n  to  g ive  th is  
no tice  arises the  m om ent the p o ss ib ility  o f danger 
occurs, and in  th e  presen t instance  as soon as i t  
was seen th a t the  F lam steed  was approach ing  the  
h idden danger : (I lo t t  v. W ilkes, 3 B . &  A id .  304) 
[S ir  ,). W . C o l v il l e .— Can i t  be said th a t  the  cap
ta in  o f the  Bellerophon  was bound to  suppose th a t 
the F lam steed  w ou ld  come in to  co llis ion  before the  
co llis ion  occurred, o r  th a t she w ou ld  go  anyw here 
near the  ram  r1]  There  was the same d u ty  as the re  
is  in  the  case o f a sunken vessel o r  an o bs truc tion  
in  a h ig h w a y  ; the  person caus ing  the o b s tru c tio n  
is bound to  g iv e  notice.

Broom v. M allet, 5 C.B. 599 ;
White v. Crisp, 10 Ex. 312.

A n y  person g iv in g  a c a rr ie r  dangerous goods to

[ P r iv . Co.

c a rry  w ith o u t g iv in g  no tice  o f th e ir  cha rac te r is 
liab le  fo r any in ju r y  done; and  so anyone who fo r 
h is  ow n purposes b rin g s  upon h is land , and collects 
and keeps th e re  a n y th in g  lik e ly  to  do m isch ie f i f  i t  
escapes, is p r im a  fa e ie  answerable fo r a ll the  
damage w h ich  is the  n a tu ra l consequence o f its  
escape.

Farrant v. Barnes, 31 L.J. 37, C.P. ;
Fletcher v. Bylands, 13 L. T. Eep. N. S. 121; 14 L. T. 

Eep. N. S. 523; L. Eep. 1 Ex. 265.
N o  one has a r ig h t  to  expose a person u s in g  a 
h ig h w a y  to  danger. N o tice  m u s t be g iven , o r 
l ia b il i ty  attaches upon in ju r y  received. I n  the  
present case there  was a dangerous in s tru m e n t o f 
a nove l and unusua l co n s tru c tio n  used upon a h ig h 
w ay in  such a m anner as to  be dangerous to  o th e r 
persons, and i t  cou ld  no t be seen ; i t  was th e  d u ty  
o f  those u s in g  i t  to  w a rn  o th e r people upon the  
h ig h w a y  o f its  existence and dangerous character. 
W e  con tend  th a t  the f i r s t  con tact was occasioned 
b y  the neg ligence o f th e  B elle rophon  in  pa y in g  o ff 
too soon, b u t even suppos ing  th a t i t  was caused by 
th e  p la in t if fs ’ negligence, th a t  is n o t an answ er to  
th is  c la im , th e  on ly  re s u lt  o f such a f in d in g  w ou ld  
be th a t b o th  sh ips are to  b lam e. There  was am ple 
tim e  a fte r th e  f ir s t  con tact to  have g iven  w a rn in g  
o f the  danger. The o b lig a tio n  n o t to  do in ju r y  is 
absolute.

Bonomi v. Backhouse, 9 H . of L. 503 : E. B. &  E. 622 ;
Vaughanv. The Toff Vale Railway Company, 29 L. J. 

247, Ex.
Bagnall v. The London and North-Western Railway  

Company, 7 H . & N. 423 ; 31 L. .7. 121, 480, E x .;
Jones v. The Festiniog Railway Company, 18 L. T. 

Eep. N. S. 902; L. Eep. 3 Q. B. 733 
A g a in , the re  was no such neg ligence  on th e  p a rt 
o f the  F lam steed  as w ou ld  have occasioned her 
loss b y  itse lf, and the cap ta in  o f the  Bellerophon  
m u s t have seen th a t she was ru n n in g  in to  dauger, 
hence he is alone liab le  fo r  his neg ligence in  n o t 
g iv in g  w a rn in g : (R adley  v. The London  and N o rth -  
Western R a ilw a y  Com pany, 44 L . J . 73, E x .) 
B u t i f  there  was a breach o f any o b lig a tio n  on the 
p a r t  o f th e  Bellerophon, the  fa c t o f neg ligence on 
the  p a rt o f th e  Flam steed  h a v in g  led to  the  com 
m it t in g  o f th a t breach, th o ug h  i t  p reven ts  the  
Flam steed  from  say iug  th a t she d id  n o t c o n tr ib u te  
to  th e  resu lt, does n o t a llo w  the Bellerophon  to  
escape e n tire ly  from  l ia b il i ty .  The  Belle rophon  was 
exposing persons u s ing  a p u b lic  h ig h w a y  to  un fo re 
seen danger, and she cannot excuse h e r ow n neg
ligence  by say ing  th a t those o th e r persons w ere 
also n e g lig e n t.

The  A d m ira lty  Advocate  (D r. Deane, Q.C.), 
Staveley H i l l ,  Q.C. and H . Stokes, fo r th e  respon
dents, were n o t ca lled upon.

The ju d g m e n t o f the co u rt was de live red  by
S ir  H e n r y  S. K e a t in g .— In  th is  appeal the  

appellants were the  owners o f a steam ship  
ca lled th e  F lam steed, and b ro u g h t th e ir  s u it  
in  the  A d m ira lty  C o u rt in  consequence o f th e  
loss o f th a t vessel fro m  in ju r ie s  rece ived  by  
a co llis ion  w ith  H .M .S . Bellerophon. The  
Flam steed  was a screw  steam ship  o f 035 tons 
re g is te r, w ith  engines of 80 horso pow er, and on 
th e  t i l t h  N ov. 1873, the  tim e  w hen th is  co llis ion  
took  place, was on a voyage fro m  L iv e rp o o l to  
L isb o n  and o th e r places. W hen a t sea, a bou t 500 
m iles fro m  the  Cape de V e rde  Is lands , a t s ix  
o r seven a.m., she s igh ted  H .M .S . Bellerophon. 
The  Bellerophon  is an a rm o u r-p la te d  iro n  sh ip  
o f 4220 tons re g is te r, w ith  engines o f  1000 horso 
pow er. She had the  usual c rew  o f such a s h ip —
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indeed, one ra th e r  in. excess o f th e  usua l num ber, 
fo r  she had as m any as 630 hands on board. She 
was com m anded by C ap ta in  W e lls , one o f the 
respondents in  th is  case, and was f ly in g  the  fla g  
of V ic e -A d m ira l W e lles ley , w ho  is a n o th e r re 
spondent, h e r de s tin a tio n  be ing  B erm uda . I t  
appears th a t th e  Bellerophon, whose course was 
jy in g  to  the no rth -w es t, th a t  o f the  Flam steed  
being sou th-w est-by-sou th , s igna lled  to  the  F lam -  

to  ask i f  she cou ld  lend  a newspaper. The 
Flamsteed  gave an a ffirm a tiv e  answer, and ac
co rd in g ly  the  Bellerophon  low ered  a boat m anned 
by tw e lve  able seamen, to  send fo r  the  news
papers. B e fo re  th e  boat pu lled  o ff to  th e  F la m -  
steed, th a t steam ship he ld  on h e r cou rse ; th e n  
s ta rboa rd ing  h e r he lm  as she passed the s te rn  o f 
the  Bellerophon, aDd, s t i l l  under a s ta rboard  helm , 
came o ff the s ta rboa rd  q u a rte r  o f th e  sh ip  o f 
War, a t a d is tance  o f about th ree -q ua rte rs  o f a 
h i'le . B e in g  in  th a t pos ition  the boa t p u lle d  up 
to  her, th e  o fficer w ho was w ith  th e  boat received 
'be newspapers, and then  th e  cap ta in  o f the  
-hlamsteed appears to  have o ffe red  to  take  the  boa t 
Jh tow , and to  b r in g  he r nearer to  the  Bellerophon. 
th e re  was no request upon th e  p a rt o f the  o fficer 
th a t th is  shou ld  be done, n o r an y  necessity fo r  
do ing so. T he  w eather was f in e ; the re  was a t 
the tim e  a m oderate  breeze, w ith  no sea on, b u t 
°n ly  the  usua l sw e ll o f the  A t la n t ic — indeed, i t  is 
said less than  th e  usua l sw e ll. There was 
n o th in g  w ha tever to  p re ve n t the  boa t fro m  g e tt in g  
back fro m  the  Flam steed  to  th e  Bellerophon  in  the  
swne w ay th a t i t  had reached the  F lam steed. The 
officer, however, accepted th e  o ffe r o f the  capta in  
°i_ the Flamsteed, and th e  F lam steed  acco rd ing ly , 
W ith  the  boat in  to w  upon he r p o rt side, s ta r
boarded he r he lm  and proceeded tow ards the  
belle rophon. T he  evidence here c e rta in ly  d is 
closes a m ost re m a rkab le  and il l- ju d g e d  course 
adopted b y  th e  F lam steed  in  app roach ing  a 
P P o f w a r such as th e  Bellerophon. The 
be lle rophon, a s h ip  o f  g fe a t size, was hove to  
Under s a i l ; and, i t  appears fro m  the  evidence, th a t 
a lth o ug h  iro n  vessels o f th a t  class have m a s tin g  
and r ig g in g , th is  is  n o t fo r  th e  purpose o f rende r- 
ju g  them  s a ilin g  vessels p ro p e rly  so called, because 

■ey are made p r im a r ily  fo r  the  purpose o f be ing 
baoved by steam ; and th a t  thus  the  m as tin g  o f the 
belle rophon, as in  s im ila r  cases, is  o f a l ig h te r  

e scrip tion  than  th a t  p u t in  s a ilin g  vessels w h ich  
0 not, m ove b y  s te a m ; indeed, Capt. W e lls  in  a 

P ortion  o f h is evidence describes th e  m as tin g  as 
e*ng ra th e r in  th e  n a tu re  o f ju ry -m a s tin g  than  
id ir ia ry  m asting . A t  the  tim e  in  question  the 
res o f th e  B ellerophon  were banked u p ;  she had 
o assistance fro m  steam -power, as h e r screw  was 
'^connec ted ; she was u n d e r sail, b u t close to  the  

W'Ud, hove t o ; and ye t the Flam steed, h a v in g  fu l l  
ca room  before her, instead  o f ta k in g  th e  course 
o ich th e ir  L o rd sh ip s  are advised w o u ld  have been 

Proper and n a tu ra l to  have been adopted under 
ch c ircum stances, nam ely, to  have gone u n d e r 
6 stern  of the  Bellerophon, to  have dropped the  
at, and proceeded on her course, seems to  have 

««red d ire c t ly  fo r  the  Bellerophon  am idsh ips, and 
have co n tinued  on to  w ith in  100 yards o f th a t 

bv° ^ o u s  vessel, f lo a tin g  in  w h a t was described 
y  the cap ta in  to  be “  a helpless s ta te ”

Water
upon tne

. and unable  to  m ake any ac tive  exe rtion  
atover, to  escape a co llis io n . T he  F lam steed, 

j.0e^n n S in  th a t w ay, w hen thus  close to  the  Belle- 
Phon po rted  he r he lm , a p p a re n tly  w ith  the  idea

of p e rfo rm in g  w h a t a t th a t  d is tance  w ou ld  have 
been the  ve ry  n ice  and p e rilou s  m anœ uvre  o f 
passing a long  he r s ta rboa rd  side, and  ru n n in g  
ahead o f her. T h a t m anœ uvre, i t  w o u ld  appear 
by. the evidence, m ig h t  perhaps have been success
fu l ly  pe rfo rm ed , assum ing  th e  F lam steed  to  have 
answ ered h e r he lm  q u ic k ly , fo r h a v in g  fu l l  steam - 
pow er upon h e r she cou ld  o f  course, i f  she cou ld  
have k e p t c lear o f th e  Bellerophon, easily  ru n  
ahead o f her. B u t  h a v in g  adopted th e  pe rilous  
course o f co m ing  so close to  the  iro nc lad , a lth o u g h  
she p o rte d  he r he lm , and i t  is  said p u t  i t  ha rd - 
a -po rt, w h ich  i t  is probab le , y e t she was unable  to  
keep he rse lf a t a su ffic ie n t d istance, and he r r ig g in g  
became en tang led  w ith  the w h iske r, as i t  is  te rm ed, 
o f  the  sh ip  o f-w ar— th a t is, one end o f th e  s p r it-  
sa il y a rd  ru n n in g  o u t fro m  the  b o w sp rit. H a v in g  
become th u s  entang led, she was ca u g h t by  the  
anchor o f th e  Bellerophon, and  he r f ir s t  m o tio n  
appears to  have been to  have backed aste rn , w h ils t  
th e  capta in  of tb e  B ellerophon  th re w  h is  sails 
aback, w h ich  he says was th e  p roper course to  
pursue, n o t th a t i t  p roduced a g re a t e ffect upon  
h is  sh ip , fo r  th a t i t  cou ld  no t have done, b u t th a t 
i t  was the p ro p e r and o rd in a ry  course. A  sug
gestion  was made th a t  h is  d o in g  so acted as an 
in v ita t io n  to  th e  Flam steed  to  go ahead and  so 
approach the  danger ; b u t th a t  h a v in g  been sug 
gested o r ig in a lly  was disposed o f in  the course o f 
the  a rg u m e n t, because i t  was a d m itte d  by  counsel, 
and was q u ite  c lear upon  th e  evidence, th a t a ll the  
opera tions on th e  p a rt o f the  F lam steed  were 
w h o lly  independent o f a n y th in g  done b y  th e  B e lle 
rophon  w h ich  w o u ld  appear, as sta ted by th e  
cap ta in , to  have la in  l ik e  “  a log  upon the  w a te r.”  
I n  the en tang lem en t occasioned by  th e  fo u lin g  of 
th e  r ig g in g ,  th e  p a in te r  w h ich  upheld  th e  anchor 
o f th e  B elle rophon  gave w ay, and, the anchor 
h a v in g  fa llen , the  Flam steed  then  appears to  have 
fo rg e d  ahead, and endeavoured to  pass in  some 
w ay in  f ro n t  o f th e  Bellerophon, and in  a m anner 
n o t v e ry  in te ll ig ib le  g o t u u d e r he r b o w s p rit, and 
so close to  h e r stem  th a t,  p ro b a b ly  fro m  the  e ffect 
o f th e  sw e ll o f the sea, she came in  con tact w ith  
th e  ram  o f th e  Bellerophon, and rece ived th e  in 
ju r y  in  question , w h ic h  to o k  place 14fb. below th e  
w a te r-lin e , ju s t  a ba ft th e  m ainm ast. I t  was n o t 
made an y  question  in  the  c o u rt below, n o r cou ld  i t  
have been here, th a t th e  in ju r y  in f lic te d  upon the  
F lam steed  proceeded fro m  con tact w ith  th e  ram  o f 
th e  Bellerophon.

T h e ir  L o rd sh ip s  do n o t e n te rta in  a n y  doubt, 
n o r, indeed, has i t  been se rious ly  questioned by 
th e  counsel fo r  the  appellants, th a t the co llis io n  
in  the f ir s t  ins tance  arose fro m  the  rash  and 
unseam an like  mode of proceed ing  ou  the  p a rt 
o f th e  Flam steed  in  approach ing  the  sh ip  o f 
war. So m uch too close d id  she b r in g  herse lf to  
th e  Bellerophon, th a t  th e  men were ob liged  to  ju m p  
o u t o f the  boat tow ed a t he r p o rt side, u n d e r th e  
apprehension th a t she shou ld  be swamped. There 
can be no doubt, there fore , th a t  the  c o llis io n  was 
caused in  the f ir s t  instance  w h o lly  by the  fa u lt  o f 
th e  Flam steed.

B u t w h ils t  th a t is n o t se rious ly  denied upon  
th e  p a rt o f th e  Flam steed, i t  is y e t sought to  
es tab lish  a case o f c o n tr ib u to ry  neg ligence on 
th e  p a rt o f the  Bellerophon, and i t  is sa id th a t  
th is  c o n tr ib u to ry  neg ligence consisted in  the  
om ission o f an a ileged d u ty  on the p a rt o f the  
B elle rophon  to  g ive  a t some period o r ano the r o f 
th is  tra n sa c tio n  d is t in c t notice to  the  F lam steed
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th a t  h e r stem  was co ns truc ted  in  a pecu lia r m anner, 
fo rm in g  a ra m  w h ich  p ro tru d e d  u n d e r the  w ate r. 
I t  was contended in  th e  c o u rt be low  th a t the re  
were o th e r po in ts  o f c o n tr ib u to ry  neg ligence on 
th e  p a rt o f th e  Bellerophon, th a t th e  B ellerophon  
was a sh ip  th a t d r i f te d  to  leew ard  in  some unusua l 
way, and th a t  no tice  o f th is  tendency o u g h t to  
have been g ive n  to  th e  Flam steed. I t  was also 
su8i?e8*'e<I  th a t  she had hoisted he r j ib  and th a t h e r 
head pa id  o ff, and th a t th e  p a y in g  o ff  to  leew ard  
p a r t ly  induced  th e  co llis io n  th a t  to o k  place, and 
b ro u g h t th e  F lam steed  m ore im m e d ia te ly  u n d e r 
th e  bows o f  th e  Bellerophon. H ow eve r, those tw o  
p o in ts  w ere u lt im a te ly  abandoned upon th e  a rg u 
m e n t before th e ir  L o rd sh ip s , and th e  o n ly  p o in t 
fo r  th e ir  cons ide ra tion  is w h e th e r th e  Bellerophon  
was g u i l t y  o f c o n tr ib u to ry  neg ligence, in  o m itt in g  
to  g ive  no tice  to  th e  F lam steed  th a t  h e r stem  was 
so construc ted  th a t  a vessel g o in g  close u n d e r h e r 
b o w s p rit m ig h t susta in  damage by reason o f th is  
ram . O n the  p a rt o f th e  a p p e lla n ts . it  was said 
th e  law  requ ires  th a t  w herever persons co n tro l 
and are in  possession o f  a dangerous in s tru m e n t, 
w h ich  is  la te n t, and  w h ic h  m ay produce  damage to  
o thers, th e y  are bound  to  g iv e  no tice  o f th e  e x is t
ence o f  th a t la te n t in s tru m e n t o f danger, and 
th e re fo re  th a t  th e  c ircum stances in  th e  presen t 
case im posed upon the  B ellerophon  the  o b lig a tio n  to  
g iv e  no tice  o f th e  existence o f th e  ra m  in  he r bow. 
I t  appears to  th e ir  L o rd sh ip s  im p o r ta n t to  consider 
e xa c tly  w h a t the  n a tu re  o f  th is  la te n t in s t ru 
m e n t o f  danger in  th e  bow  o f th e  B ellerophon  
was. I t  was ins is ted  by th e  learned  counsel, and  
t r u ly  said, th a t  i t  was in tended  fo r  th e  purpose o f 
caus ing  damage to  o thers, and no d o u b t th e  ram  
upon tb e  Belle rophon  was fo r  the  purpose  o f be ing  
used as an in s tru m e n t o f offence in  nava l w arfare, 
and w ou ld  be o r  m ig h t  be efficacious fo r  th a t  p u r 
pose. B u t  i t  was n o t an in s tru m e n t in  its e lf  
necessarily  dangerous to  persons n a v ig a tin g  the  
h ig h  seas ; on tb e  c o n tra ry , except under ce rta in  
e x tra o rd in a ry  and excep tiona l c ircum stances, i t  
cou ld  produce no danger w ha tever to  any o f  H e r  
M a je s ty ’s sub jects o r  o thers  so n a v ig a tin g . S t i l l , i f ,  
be ing  such as i t  was, and u n d e r th e  c ircum stances 
w h ich  to o k  place, th e  cap ta in  o f th e  Belle rophon  
(speak ing  o f  h im  fo r  convenience sake aB the  
person responsib le), had  under th e  c ircum stances 
reasonable g ro u n d  fo r suppos ing  th a t  th is  ra m  
w o u ld  occasion danger to  th e  F lam steed, and had 
reasonable means and o p p o r tu n ity  o f  w a rn in g  th e  
F lam steed  o f  th a t danger so as to  enable h e r to  
avo id  it ,  then , a lth o u g h  tb e  Flam steed  had in  th e  
f ir s t  instance  been g u i l ty  o f neg ligence, and even 
a lth o u g h  b y  h e r neg ligence she had occasioned 
th e  necessity fo r  g iv in g  no tice , s t i l l  th e ir  L o rd -  
sh ips are  of op in ion  i t  w ou ld  have been th e  d u ty  
o f  th e  ca p ta in  o f the  Bellerophon, o r  o i those in  
cha rge  o f  her, to  have g ive n  that, no tice  to  the  
ca p ta in  or the Flam steed. T h e ir  L o rd sh ip s  e n tire ly  
concur in  th e  v iew  th a t  i f  th e re  be a  la te n t in 
s tru m e n t o f danger, those w ho have th e  c o n tro l 
and th e  possession of i f  a re  bound  to  take  a ll 
reasonable p recau tions th a t  i t  s h a ll ■ n o t cause 
dam age to  o thers. B u t th e y  are  o f  o p in io n  th a t  
th e re  was no o b lig a tio n  upon th e  cap ta in  o f th e  
B ellerophon  to  g ive  no tice  o f th is  ram  unless the re  
was a reasonable p ro b a b ility  o f danger to  the  
F lam steed  fro m  th e  w a n t o f no tice  ; and  fu r th e r  
unless he had a reasonable o p p o r tu n ity  o f g iv in g  
such a no tice  as m ig h t  have enabled th e  F lam steed  
to  avo id  th e  ram .
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M a n y  cases have been re fe rred  to  in  sup
p o r t  o f th e  p ro p o s itio n  as s ta ted  by the  ap
p e lla n ts  fro m  w h ich  th e ir  L o rd sh ip s  do n o t in  
an y  w a y  d is s e n t; b u t  th e y  are unaw are  o f any 
case w h ic h  establishes a ru le  o f law  w h ich  w o u ld  
c o n flic t w ith  th a t  to  w h ich  reference has been 
m ade, nam e ly , th a t  th e  o b lig a tio n  to  g ive  a notice  
o r  a w a rn in g  o f dange r m u s t a rise  fro m  the  
existence o f some reasonable p ro b a b ility  o f danger 
to  th e  p a r ty  to  w hom  th a t  notice  is  to  be g iven , 
and  an o p p o r tu n ity  o f g iv in g  i t  so as to  enable 
such p a rty  to  avo id  th e  danger ; and a p p ly in g  
th a t  ru le  in  th e  p resen t case, th e ir  Lo rdsh ips , 
upon th e  facts, th in k  th a t there  is no g ro u n d  
w ha teve r fo r  sa y in g  th a t a t any pe riod  o f  th is  
co llis io n , the  cap ta in  o f th e  Bellerophon, o r those 
in  charge o f th e  Bellerophon, had any reasonable 
g ro u n d  to  suppose th a t  anyone n a v ig a tin g  the  
F lam steed  w o u ld  have placed th a t  vessel in  a 
pos ition  w h ich  w o u ld  have rendered  no tice  o f the 
existence o f th e  ram  necessary to  preserve them  
fro m  danger. W h e n  th e  cap ta in  o f the  Flam steed  
was asked in  the  c o u rt below w h a t o ugh t to  have 
been done b y  tb e  Bellerophon, and w hen o u g h t 
th e  no tice  to  have been g iven , i t  was said b y  the 
cap ta in  a t f ir s t  th a t  i t  o u g h t to  have been g iven  
w hen  he was approach ing  the  iro nc lad , the  F la m 
steed b e in g  th e n  d irec ted  a m id s h ip s ; b u t  is i t  
reasonable th a t th e ir  L o rd s h ip s  shou ld  suppose 
upon these facts th a t  th e  ca p ta in  o f th e  Beilero- 
phon  was to  assume th a t th e  Flam steed  had any 
such w ild  in te n tio n  as th a t o f a lm ost scrap ing  
the  sta rboard  side o f h is  sh ip , so as to  become 
en tang led, and th ro w n  across h is bows, u n d e r h is 
b o w s p rit and close to  h is  stem  P T he  cap ta in  o f 
th e  Flam steed  h im s e lf seems to  have th o u g h t th a t 
a t th a t t im e  the re  was no danger o f h is g e tt in g  so 
close. A f te r  he had said th a t th e  no tice  m ig h t  
have been g iv e n  to  h im  when he was o ff th e  q u a rte r, 
because “  he (the  cap ta in  o f B ellerophon) saw we 
w ere g o in g  to  t r y  to  pass to  leew ard o f h im ,”  i t  
was observed to  h im , “  H e  d id  n o t th in k  you were 
com ing  close to  h im  ? ”  h is  answer was “  N o , n o r 
I  d id  n o t th in k  so e ith e r.”  There fore  i t  appears 
p e rfe c tly  c lear th a t a t th a t pe riod  the re  cou ld  have 
been no o b lig a tio n  a ris in g  fro m  any reasonable 
a n tic ip a tio n  o f a n y  con tact between th e  F la m 
steed and  the  ram  fo r any no tice  to  be g iven  
to  the  Flam steed  o f the existence of th a t  ram .

B u t  i t  is suggested th a t a t some subsequent tim e  
th a t  no tice  o u g h t to  have been g iven . W ith  re 
ference to  th a t  suggestion, i t  is to  be observed 
th a t  th e  w ho le  o f th e  tran sa c tio n  described 
occupied b u t a v e ry  sh o rt tim e. The  learned 
counsel fo r  the  appellants observed th a t Capt. 
W e lls , in  p u t t in g  th e  t im e  a t som e th ing  over a 
m in u te , had unders ta ted  i t .  T h a t is  possible. 
T he  cap ta in  o f  the Flam steed  h im se lf states i t  a t 
tw o  o r th re e  m in u te s . People do n o t lo o k  a t th e ir  
watches on these occasions so as to  estim a te  
a ccu ra te ly  th e  tim e , b u t th e ir  L o rd sh ip s  th in k  i t  
safe to  assume upon th e  evidence th a t th e  w hole  
of th is  took place in  a v e ry  sho rt space o f tim e , 
th a t i t  was a con tinuous act o ccupy ing  i t  m ay be 
a m in u te , i t  m ay he a m in u te  and a h a lf, o r  tw o , 
o r  even th ree  m inutes, and y e t i t  is  suggested 
th a t  i t  was to  be expected fro m  th e  cap ta in  o f th e  
Bellerophon, and  th a t  he ough t, in  th e  m id s t o f 
th e  confus ion occasioned by  the m ism anagem ent 
o f th e  Flam steed, to  have a n tic ipa ted  th a t th e  
F lam steed  w ou ld  go close across h is bows, and 
th a t  he cou ld  and o u g h t then  to  have g ive n  notice.
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T h is  seems to  th e ir  L o rd sh ip s  to  be, a p ro p o s itio n  
th a t cannot poss ib ly  be m a in ta ined . A d m it t in g  
fu l ly  th e  o b lig a tio n  to  g ive  th e  notice , i f  the re  
Were reasonable g ro u n d  fo r  app rehend ing  danger, 
und i f  a no tice  con ld  be g ive n  so as to  be p ro 
d u c tiv e  o f the  e ffec t o f a v e rt in g  th a t  danger, ye t 
° n  th e  fac ts  o f th is  case th e ir  L o rd s h ip s  come to  
th e  conclus ion th a t  th e re  was no reasonable 
g ro u n d  fo r a n tic ip a tin g  any danger to  th e  F la m 
steed fro m  th e  ra in , and th e y  are fu r th e r  advised 
th a t in  a n a u tic a l p o in t o f v iew  the re  was no 
period  a fte r th e  f ir s t  co llis io n  when any n o tice  to  
the F lam steed  w ou ld  o r  cou ld  have ave rte d  the  
u n fo rtu n a te  accident, and the re fo re  th a t th e re  was 
no om ission upon  th e  p a rt o f the cap ta in  o f th e  
B ellerophon  w h ich  w ou ld  c o n s titu te  th e  c o n tr ib u 
to ry  neg ligence  so u g h t to  be estab lished  in  th is  
case.

I n  one o f th e  cases c ite d  o f V a ug lian  v . The 
" f f  Va le  R a ilw a y  Com pany  (29 L .  j .  247, E x .), 

the  la te  M r. Jus tice  W ille s  seems, to  have la id  i t  
dow n v e ry  c lea rly , “  N eg ligence  is  th e  absence o f 
care m ore  o r less acco rd ing  to  th e  c ircum stances.”  
' t  is th e  c ircum stances th a t  m u s t reg u la te  th e  
o b lig a tio n  to  g ive  no tice , o r  to  do any o th e r act 
W hich w o u ld  have th e  e ffec t o f  a v e rt in g  danger 
fro m  those w h o  m ig h t o the rw ise  be exposed to  i t .  
Ih e ir  L o rd sh ip s , the re fo re , come to  th e  conclusion 
th a t th is  co llis io n  in  the  f ir s t  p lace was produced 
W holly and e n t ire ly  b y  th e  fa u lt  o f  th e  F lam steed, 
und th a t the re  was no neg ligence on th e  p a r t  o f 
hose in  charge o f th e  Bellerophon, a t any p e riod  

° f  th a t co llis ion .
U nde r these circum stances th e ir  L o rd sh ip s  w i l l  

h u m b ly  advise H e r  M a je s ty  to  a ffirm  th e  ju d g -  
tuon t o f the  H ig h  C o u rt o f  A d m ira lty ,  and also th a t 
"h is appeal be dism issed w ith  costs to  be pa id  by  
the  appe llan t.

_ _ A ppea l dismissed.
S o lic ito rs  fo r  th e  appe llan ts , P r itc h a rd  and 

Sons.
P ro c to r fo r  th e  respondent, H .  G. Stokes, A d 

m ira lty  P ro c to r.

EXCHEQUER CHAMBER.
ON A P PEAL PROM T H E  COURT OP COMMON PLEAS. 

Reported by  E th er in g to n  Sm it h  Esq., B a rr is te ra t-L a w .

S a tu rd a y , June  19, 1875.

(Before B r a m w e l l , B., B l a c k b u r n , L u s h , and 
Q u a in , JJ ., P o llo ck , and A m p iil e t t , B B .)
T h e  A u s t r a l ia n  A g r ic u l t u r a l  C o m p a n y  

v. S a u n d e r s .
M a rin e  insu rance— F ire  insurance— Double in 

surance— “ In s u re d  elsewhere” — C onstruction o f  
Policy.
m p la in t if fs  in su re d  w ool aga inst f ir e  w ith  the 
defendants, “  in  an y  shed, o r store, o r s ta tion, or 
lfi '  tra n s it  to 8 . by land, on ly , o r in  any  
shed o r store, o r on a n y  w h a r f  in  8 -, u n t i l  
P aced on board sh ip .”  They a fte rw a rds  entered 
in to  ano ther p o lic y  w ith  ano ther insurance  com
pany in  these te rm s : “  Lost o r not lost a t an d  
. to m  the r iv e r  JJ. to 8 . p e r sh ip  o r steamers, 
und thence per sh ip o r steamers to L . , in c lu d in g  

le r is k  o f  c ra ft, f ro m  the tim e tha t the wools are  
J'-rst waterborne, and o f  transsh ipm ent and  

a n d in g  a n d  reshipm ent a t 8 . ”  I t  was a  con- 
t-hon in  the defendants’ po licy  th a t i f  the wool
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was “  insu red  elsewhere,”  notice o f  such insu rance  
was to be g iven to them, otherwise the p o lic y  was to 
be vo id . N o  notice o f  th is  second p o lic y  was 
given to the defendants by the p la in t if fs .  The 
w ool was burned w h ile  in  warehouse a t 8. 
where i t  had been placed fo r  the purpose o f  
storage, an d  was w a it in g  f o r  resh ipm ent.

The p la in t if fs  sued on the f i r s t  p o lic y  f o r  the loss o f  
the wool.

H e ld  (a ffirm in g  the ju d g m e n t o f  the C ourt o f  Common 
P leas), th a t they were en titled  to recover. T h a t 
the second p o lic y  d id  not a p p ly  to keeping goods 
on la n d , but on ly  to m a rin e  risks, th a t these goods 
were no t w ith in  the m ean ing  o f  the words, “  tra n s 
shipm ent, la n d in g , and  reshipm ent a t 8 . ”  w h ile  
stored in  warehouses there, a nd  that, there was 
therefore no double insurance , and  consequently 
the goods were no t “  in su red  elsewhere ”  so as to 
m ake notice o f  the second p o lic y  necessary.

H e ld  also, th a t by “  in su red  elsewhere ”  was m eant 
a  specific insurance  o f  the same risks, and  th a t 
the w ords were n o t satisfied in  the case o f  d iffe ren t 
po lic ies  upon  d iffe ren t polic ies upon  d iffe ren t risks, 
by the mere p o s s ib ility  o f  one ove rlapp ing  the 
other u nder some possible circumstances.

T h is  was an appeal fro m  th e  ju d g m e n t o f W ille s  
and K e a tin g , JJ ., s it t in g  as a d iv is io n  o f th e  C o u rt 
o f Com m on Pleas in  favour o f th e  p la in tif fs , in  an 
ac tion  b ro u g h t b y  th e m  on a p o lic y  o f insurance 
aga ins t th e  loss by fire  o f  some w oo l, w h ic h  was 
bu rned  w h ile  in  s to re  a t Sydney, in  Feb. 1870.

T he  p la in t if fs  are la rg e  sh ippers o f w oo l fro m  
A u s tra lia  to  London , and m ost o f i t  is  g ro w n  up 
the  c o u n try  and b ro u g h t down to  S ydney fo r sh ip 
m en t. T he  w ool comes som etim es b y  la n d  to  
S ydney, and is  thence sh ipped to  E n g la n d . I t  
som etim es comes dow n th e  r iv e r  H u n te r  in  
steamers to  S ydney, and is  resh ipped  w ith o u t 
be ing  la n d e d ; o r  i t  is  landed fro m  th e  steamers 
and p laced in  warehouses fo r  th e  purpose o f be ing  
pressed, and i t  is fre q u e n tly  s tored w h ils t  w a it in g  
fo r  sh ipm en t. W o o l w h ich  is  to  be pressed is  
ta ke n  to  the  stores o f the stevedores o f th e  sh ip  in  
w h ich  i t  is  to  be loaded, and is  b y  th e m  pressed 
and  warehoused. W o o l rece ived b y  th e  stevedores 
is  considered as between th e  sh ip  and  sh ippers as 
b e in g  in  th e  custody o f th e  sh ip , and  the  steve
dores charge  th e  pressing  and w arehousing  aga ins t 
th e  sh ip . T he  stevedores g ive  rece ip ts  fo r  wool 
rece ived b y  them , w h ich  are trea ted  b y  sh ip  and 
sh ippers as equal to  m ates’ rece ip ts, and in  e x 
change fo r  th e m  b ills  o f la d in g  are g ive n  on 
dem and w he the r th e  wool is in  s tore  o r  on board 
the  sh ip . W o o l b ro u g h t b y  steamers to  Sydney 
b y  the  r iv e r  H u n te r  fo r sh ip m e n t to  E n g la n d  is 
u s u a lly  rem oved by d rays fro m  th e  w harves, w here 
i t  is landed fro m  th e  steamers, to  th e  sto re  o f th e  
stevedore appoin ted  to  store  and press fo r  the  ship 
fo r  w h ich  the  cargo is in tended . A t  these stores 
a ll  descrip tions  o f goods are k e p t fo r  sh ip m e n t 
and o th e r purposes, b u t th e y  are p r in c ip a lly  used 
fo r  s to r in g  and p ress ing  w oo l fo r sh ipm en t.

T he  wool in  question came in  several steamers 
b y  the  r iv e r  H u n te r  to  Sydney, and on be ing  
landed was taken  possession o f b y  one M oore, as 
agent fo r the  p la in tif fs , and conveyed to h is  stores 
to  be weighed. M oore  engaged a sh ip  to  c a rry  
th e  w oo l to  E n g la n d , and a fte rw u rd s  sen t the 
w o o l to  th e  stores o f th e  stevedores o f the  sh ip , 
w ho  had rece ived a u th o r ity  fro m  th e  m aste r to  
rece ive  w oo l fo r sh ip m e n t b y  th a t sh ip ; th e y  re 
ce ived th e  wool, and gave th e  usua l stevedore ’s

T h e  A u s t r a l ia n  A g r ic u l t u r a l  C o m p a n y  v . S a u n d e r s .
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rece ip ts  on behalf o f th e  sh ip . W h ils t  the  w oo l 
w as in  the  stevedores’ stores w a it in g  fo r  sh ip m e n t 
th e  p la in t if fs  effected a p o lic y  o f f ire  insurance 
w ith  th e  defendants in  these te rm s : “  O n wool in  
fleeces o r  bales in  an y  shed o r  store  o r s ta tio n , o r 
in  t ra n s it  to  Sydney by land  o n ly , o r in  any shed 
o r  store, o r  on any w h a rf in  Sydney, u n t i l  placed 
on board sh ip .”  A n d  the re  was also a p ro v is ion  
in  clause 5 o f the p o lic y  th a t  “  N o  c la im  sha ll be 
recoverab le  i f  the  p ro p e rty  insu red  be p re v io u s ly  
o r  subsequen tly  insu red  elsewhere, unless the  
p a rticu la rs  o f such insurance  be n o tifie d  to  the  
com pany in  w r it in g ,  p rov ided  th a t  upon such 
no tice  b e in g  g ive n  a fre r th e  issue o f  the  po licy , i t  
sha ll be o p tio na l w ith  th e  com pany to  cancel the  
same, re tu rn in g  th e  ra teab le  p re m iu m  fo r th e  u n 
exp ired  te rm  the re o f.”  I n  Jan. 1870, the  p la in tif fs  
e ffected a p o lic y  o f m a rin e  insurance  in  th e  I n 
d e m n ity  M u tu a l In su rance  C om pany, as fo llo w s  : 
“  L o s t o r n o t lo s t a t and fro m  th e  r iv e r  H u n te r  to  
S ydney, per sh ip  o r steam ers, and thence per sh ip  o r 
steam ers to  London , in c lu d in g  th e  r is k  o f c ra ft, 
fro m  th e  t im e  th a t  the  wools are f ir s t  waterborne, 
and o f tra n ssh ip m e n t and la n d in g  and resh ipm en t 
a t N ew castle  and S ydney.”  N o  no tice  of th is  
insu rance  was g ive n  to  the  defendants’ com pany. 
A f te r  b o th  these insurances had been effected, 
and  w h ile  bo th  th e  po lic ies  were in  force, v iz ., on 
Eeb. 9 th  1870, a f ire  took place a t th e  stevedores’ 
stores, and 182 of th e  p la in t if fs ’ bales w ere burned . 
O th e r bales o f th e  p la in t if fs  w h ich  had  been a t 
o th e r s tores w ere a fte rw a rds  shipped on beard the  
said sh ip , and b il ls  o f la d in g  w ere g iven  in  respect 
th e re o f in  re tu rn  fo r  the  stevedores’ rece ip ts. The 
ca rriage  o f the  w ool in  question  dow n th e  r iv e r  
H u n te r  to  Sydney was under a d is t in c t con tra c t 
fro m  the  co n tra c t fo r  ca rriage  fro m  S ydney to  
London. T he  p la in t if fs  sued the  defendants on 
th e ir  f ire  p o lic y  fo r  th e  loss and ob ta ined  ju d g 
m en t in  th e ir  favou r, aga ins t w h ic h  ju d g m e n t th is  
appeal was b ro u g h t.

T he  question  raised was w h e th e r th e  f i r s t  o r  the  
second p o lic y  app lied, and, i f  th e  la tte r , w h e th e r 
th e  defendants were n o t re lieved  from  a ll l ia b i l i t y  
b y  th e  opera tion  o f clause 5. The  c o u rt below 
he ld  th a t  th e  second p o lic y  d id  n o t in su re  the  
goods on land , b u t was a m arin e  p o licy , s im p ly  
cove ring , in  a d d itio n  to  th e  p e rils  o f the  seas, o n ly  
such r is k s  as arose upon the  lo a d in g  and d is 
charge o f th e  vessels and th e  necessary tra n s 
sh ip m e n t in c id e n ta l to  th e  voyage.

M a n is ty , Q.C. (E d w a rd s , Q.C. w ith  h im ) fo r  the 
defendants.— The question  arises here fro m  the  
p la in t if fs  h a v in g  effected tw o  po lic ies, f irs t ,  th e  
f ire  p o lic y  w ith  the  defendants, and secondly, w ha t 
m ay be ca lled th e  m arin e  po licy  w ith  th e  In d e m 
n ity  M u tu a l Insu rance  C om pany. T here  be ing  a 
p rov iso  aga inst doub le  insurance  w ith o u t no tice , 
th e  f i r s t  question  is, w h e th e r the  m arine  p o lic y  
covered the  same r is k  as the  f ire  po licy , because, 
i f  i t  d id , then, no tice  n o t h a v in g  been g ive n  to  the  
defendants o f th e  second insurance , they  are n o t 
liab le  u n d e r the  p rov is ions  o f th e ir  ow n po licy . I t  
is  the re fo re  a d m itte d  th a t th e  p la in t if fs  are 
e n tit le d  to  recove r fro m  the  defendants on the  
L iv e rp o o l po licy , unless the  m arin e  p o lic y  covered 
th e  same r is k . L o o k in g  a t th e  w ords o f the la t te r  
p o lic y , i t  is an insu rance  w h ich  a ttached w hen the 
goods were loaded on c ra ft  in  the  r iv e r  H u n te r, 
and con tinued  w h ile  th e y  were a t S ydney, and 
d u r in g  tran ssh ip m e n t, and d u r in g  the voyage to  
Lo n do n  (P e tty  v . The R o y a l Exchange Assurance

[E x .  C h .

Com pany, 1 B u r r .  341). [ B l a c k b u r n , J .— The 
m arin e  p o lic y  cannot a ttach  u n t il i t j i s  destined fo r  
a p a rt ic u la r  s h ip .] W e  contend th a t  th e  p o lic y  
a ttached  w hen th e  goods were p u t on th e  sh ip  in  
th e  r iv e r ,  and con tinued  w h ile  th e y  w ere  be ing  
transsh ipped  a t Sydney ; and  th a t  by  th e  custom  
and p ractice , th e y  w ere th e n  to  be considered ju s t  
as i f  on board sh ip . The  p ractice  necessitated the 
te m p o ra ry  w arehousing  o f the  wool before lo a d in g  
i t  aga in  on th e  sh ips fo r E n g la n d , and  the  r is k  
w hen so w arehoused is covered by th e  w ords o f the  
p o lic y  “  tran ssh ip m e n t, and la n d in g , and resh ip 
m en t.”

W a ik in  W illia m s , Q.C. (J. C. M athew  w ith  h im ) 
fo r  the  p la in t if fs .—-The L iv e rp o o l po licy , i t  is  ad 
m itte d  covers the  loss, unless i t  is taken  o u t o f i t  
b y  th e  opera tion  o f clause 5, w h ich  is  th a t i f  th e  
assured “  insu red  elsewhere,”  the  p o lic y  was n o t to  
h o ld  good unless no tice  was g iven . The  p la in t if fs ’ 
con ten tions are : F irs t ,  th e y  were n o t insured else
w h e re ; th a t  is , the  loss was n o t covered by  the 
m arine  p o l ic y ; secondly, i f  i t  were poss ib ly  
covered, th a t  does n o t c o n s titu te  an insurance  
elsewhere w ith in  th e  m ean ing  o f the  p o licy  :

Harrison  v. E llis , 7 E. &  B., 465 ;
Pearson v. The Commercial Union Assurance Com

pany, ante, vol. 2, p. 100; 29 L. T. Bep. N. S. 279 •
L . Bep. 8 C. P. 548.

A s  to  P etty  v. The R o y a l Exchange Assurance Com
p a n y  (u b i sup.), i f  th e re  had been an a ffre ig h tm e n t 
fro m  th e  r iv e r  to  Lo n do n , then , perhaps, tra n s s h ip 
m e n t be ing necessary, th is  w arehous ing  m ig h t have 
been h e ld  to  be in c id e n ta l to  the  tran ssh ip m e n t. 
B u t  th e  case is  d iffe re n t here. T h e y  were w are
housed fo r the  convenience o f the  ow ners, and i f  
the  goods w ere  taken  to  a warehouse fo r  any p u r 
pose, n o t be ing  p a rt o f th e  actua l tran ssh ip m e n t, 
then  i t  is  contended the  m arine  p o licy  w o u ld  n o t 
a p p ly  ; secondly, th e  p ro v is ion  in  clause 5 does 
n o t a p p ly  to  cases w here th e  goods are on ly  
poss ib ly , b u t w here th e y  are spec ifica lly  insu red . 
H e re  even i f  poss ib ly  the  polic ies m ig h t ove rlap , 
the re  is  no specific insurance , and so the  p la in tif fs  
need n o t have g iven  notice, and when cou ld  notice  
as a question  o f fa c t have been g iven  P The clause 
m a n ife s tly  po in ts  to  a s im ila r  d e sc rip tio n  o f p o licy  
to  th e  fire  po licy , and does n o t mean a m arine  
po licy .

M an is ty ,' Q.C. in  re p ly .— T he  p la in t if fs  were 
bound to  g iv e  notice , w ha te ve r the effect m ig h t b e ; 
th e y  were, in  th e  w o rds  o f  the  clause, “ insu red  
elsewhere,”  and  they  m u s t g ive  i t  a fte r  the  f ire  i f  
th e y  cou ld  n o t g ive  i t  before. The  rea l question  
is , d id  th e  m a rin e  p o lic y , in  fact, cover the  r is k , 
and i f  i t  d id , i t  m a tte rs  n o t w h e th e r i t  d id  so acci
d e n ta lly  o r not. C rom pton , J ., in  h is  ju d g m e n t in  
H a r r is o n  v. E l l is  (ub i sup.), shows th a t the g ro u n d  
o f the ju d g m e n t is th a t the re  w ou ld  have been in  
fa c t a double  insurance. So in  Pearson  v. The Com
m erc ia l U n ion  Assurance Com pany (u b i sup.), the  
dev ia tion  was he ld  n o t w ith in  the scope o f the  
p o licy , because the ju r y  had expressly  fo u nd  th a t 
th e  sh ip  was m oored in  th e  r iv e r  fo r an unreason
able tim e , and fo r a p a rt ic u la r  purpose unconnected 
w ith  th e  tra n s it.

B r a m w e l l , B.'— la m  o f o p in io n  th a t th e  ju d g 
m en t of the  c o u rt be low  shou ld  be a ffirm ed . T o  
beg in  w ith , I  am  v e ry  c le a rly  o f op in io n  th a t no 
a c tio n  cou ld  be m a in ta ined  aga in s t the  u nder
w r ite rs  fo r in d e m n ity  on th e  m arine  p o lic y  in  
respect o f th is  loss. The  w ords in  i t  are ve ry  clear,
“  L o s t o r  n o t los t, a t and fro m  the r iv e r  H u n te r  to
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ydney, p e r sh ip  o r steamers, and thence per sh ip  
o r steamers to  London , in c lu d in g  the  r is k  o f c ra ft, 
r om the  tim e  th a t the  wools are f ir s t  w a te rbo rne  

and o f tra n ssh ip m e n t and la n d in g  and resh ip m e n t 
a S yd n e y ,”  th a t  is , in c lu d in g  the  case w here th e  
wools are  taken  fro m  ono sh ip  to  another, and 
where i t  i s necessary to  land  them  fo r  th a t p u r
pose, and a fte rw a rd s  the  r is k  o f resh ip p in g . T h is , 
1. 18 q u ite  c lea r to  me, does n o t in c lu d e  a loss by  
. e o f the  goods w hen warehoused on land , w h ic h  
18 no p a rt o f la n d in g  o r tran ssh ip m e n t, and i t  is so 
? ear th a t one need o n ly  read  the  w ords them selves 
o perceive i t  to  be so. B u t  i t  is said nevertheless, 

th a t the  wools were v ir tu a lly  on board th e  sh ip  a t 
? tim e  o f loss, and so w ith in  the  po licy . I n  

P o in t o f  fac t, however, th e y  were n o t on board 
ship, n o r were th e y  in  course o f the  act o f resb ip - 
j? en t' I  am  the re fo re  ve ry  c le a rly  of op in ion  th a t 

'« P a rtic u la r loss could n o t be recovered aga ins t 
he u n d e rw rite rs  on th e  m arine  p o licy . B u t then , 
he assured was n o t to  recover i f  any o th e r in 

surance were effected and n o t no tified  to  the  L iv e r 
pool com pany. N o w , as fa r  as m ere w ords go, 

ere m ig h t here  be said to  be an isurance else
where, b u t was there  in  fa c t ? M r.  M a n is ty  says 

a t th e  w ords “  in s u re  e lsewhere ”  m u s t be an 
insu rance  as to  th e  w hole  o r a p o rtio n  o f  the risks  
■ ri ‘‘he p o licy  sued on. I f  so, in  m y  op in ion , th is  
s n o t a case o f such double  insurance, because no 
ction  cou ld  have been m a in ta ined  on the M a r in e  
hsuranoe p o lic y  in  respect o f th is  loss, b u t the  
p ion  cou ld  be m a in ta in e d  on th e  po licy  in  ques- 
ion. Then i t  was said here  th a t  the re  was a 

P o ss ib ility  o f the  goods be ing  w ith in  the  r is k  
overed by  bo th  polic ies. F o r m y  p a rt I  d o u b t 

j  he the r such a p o s s ib ility  w ou ld  be su ffic ie n t; 
o r to  come w ith in  the  p ro v is io n , the re  m us t be 

in  ° l  ^ ou^ e insurance  as th a t  th e  u n d e rw r ite rs  
o tli S ° ne ° aSe w ou^  have th e  benefit o f the  
, c Per. B u t  in  m y  op in ion  there  is  no evidence 

®re th a t th e  r is k  in  the  tw o  po lic ies d id  overlap  
Wq6 .ano*'*l er. I t  is  suggested as the  p o licy  on 

ol to  Sydney was in  these te rm s, “  on wool in  
0 ®e.°es o r  bales, in  any shed, o r store, o r  s ta tion , 
sh rj1 ,ra n s ' t  to  Sydney by land  on ly , o r in  any 
t i l 6 j ° r  6fcore> o r on any w h a rf in  Sydney u n t i l  
uifirK ° n k ° ar<I  « h ip ”  th a t la n d in g  and resh ipm en t 
th  in vo lve  p u tt in g  th e  goods on a w harf, so 

'a t w h ile  the re  i f  a fire  occurred, the re  w ou ld  be 
is f iSS w ith in  th e  scope o f the  po licy . The  answ er 
^  ra t, th a t there  is  no evidence th a t th e re  cou ld  

such a mode o f la n d in g  and resh ipm erit as one 
ocess, g o in g  on as a con tinuous process in  the 

g^pP P r supposed, n o r do I  believe th a t i t  exists ;
, th a t  being so, the  possible case w h ich  has 
Wee? P u t is there fo re  a possib le  case as to  w hich 
f  P*ve no evidence o f its  p o s s ib ility  in  p o in t of 
^ ' \  A n o th e r  answ er is, th a t i f  i t  were so, th e  

- pp po licy  w ou ld  cover th e  loss, and  th e  fire  
los °k  W °u ld  no t. I t  seems, the re fo re , th a t the  

s Py f ire  is n o t w ith in  the  m arine  p o licy  fo r 
sibl reasoris g iv e n ; and n e x t, a lth o ug h  i t  is  pos- 
be 6 l  Case occur in  w h ich  th e  loss m ig h t
thaV1 Pot,k  po lic ies, y e t f i r s t  the re  was no evidence 
Se SU° I  cou ld  take  place a t S y d n e y ; and 
t ^ .P / r  y ’ i f  i t  were possible th e r e . i t  w ou ld  show 

in t l  q 6 ca?e wai! n o t *n t îe ^ re Po li° y  a t b u t 
the r Sk rnar' ne po licy , and so in  n e ith e r case w ou ld  

e be a double insurance.
bei Lack b u r n , J .— I  also th in k  th a t th e  ju d g m e n t 
“  W ak ° » ld  be a ffirm ed. T he  f ire  po licy  is on 

00 ln  fleeces o r bales, in  any shed, o r  store, o r [ 
V ol. I I I . ,  N .S .

s ta tio n , o r in  t ra n s it  to  S ydney by land  on ly , o r  in  
any shed, o r  store, o r  on any w h a rf in  Sydney 
u n t i l  p laced on board sh ip .”  T he  wool was, in  
fac t b ro u g h t to  S ydney and s to red  there , and 
before  i t  was p u t  on board sh ip  was b u rn t,  and  so 
i t  is, I  th in k , q u ite  c lea rly  a loss fo r w h ich  the  
insu re rs  were lia b le  unless they  are saved by  th e  
5 th  clause o f the  p o lic y , w h ich  is  to  the  e ffect th a t the  
p o lic y  was to  be vo id  i f  the  wool were insu red  else
w here w ith o u t notice  g ive n  to  th e  insu rance  com 
pany. N ow , I  th in k ,  ta k in g  th a t and th e  average 
clause toge the r, th a t  i t  is c lear w h a t is  m eant and 
i f  the  m arine  p o licy  d id  in su re  the  goods on shore 
th e n  the  p la in t if fs  o u g h t to  have g iven  no tice  o f 
th e  insu rance  to  the  defendants, b u t such a con
s tru c tio n  o f the  clause w ou ld  be too m nch s tra ined  
i f  we were to  say th is  no tice  was equa lly  necessary 
i f  the  second insurance was o f a d iffe re n t characte r 
to  th e  f ir s t .  I t  m u s t I  th in k ,  have been a second 
insurance aga ins t fire , and I  do n o t th in k  th a t  i f  
the re  were o n ly  an acciden ta l and  possib le o ve r
fla p p in g  o f th e  po lic ies, th is  was con tem p la ted  in  
th e  w ords “  in su re d  e lsewhere.”  Then arises th e  
question  does th e  m arine  po licy , in  fact, cover the  
goods in  th e  warehouse a t Sydney ? The facts are 
th a t th e  goods came dow n the  r iv e r  H u n te r  to  
S ydney, and were p u t in  M oore ’s warehouse there  
u n t i l  i t  was conven ien t to  secure a sh ip  in  w h ich  
to  fo rw a rd  them  to  E n g la n d . Thence th e y  were 
sent to  th e  stevedore ’s warehouse, and the re  th e y  
w ere burned. T hey  w ou ld  n o t p r im a a  fac ie  be 
covered by th e  m arine  p o licy  when they  were on 
land , b u t the  w ords o f the  p o lic y  go on to  say “ in 
c lu d in g  th e  r is k  o f tran ssh ip m e n t and la n d in g  and 
re sh ip m e n t a t S ydney,”  N o w  I  do n o t th in k  
th a t  i t  was a d ev ia tion , la n d in g  the  goods a t 
Sydney, so as to  v it ia te  the  insurance on th a t 
account, b u t i t  is v e ry  d if f ic u lt  to  say th a t  the  
u n d e rw r ite rs  in  a m arine  p o lic y  are lia b le  fo r  a 
f ire  on shore. I t  w o u ld  req u ire  evidence o f a ve ry  
s tro n g  custom  to  induce  me to  th in k  th a t  the  
goods w ere ju s t  in  th e  same pos ition  as i f  on board 
sh ip , and the re  is none here to  establish  th is  con
te n tio n . I  th in k ,  there fo re , th a t  “  in su re d  else
w here ”  means specifica lly  insu red , and  aga inst th e  
same r is k s  and under th e  same cond itions , and a t 
th e  same tim e , and n o t a m ere p o s s ib ility  o f a 
w h o lly  d iffe re n t insurance  ove rlapp ing . F o r  th is  
reason and upon the  facts stated, I  t h in k  th a t  the 
p la in t if fs  are e n tit le d  to  succeed.

L u s h , J .— I  also th in k  th a t th e  ju d g m e n t o f the 
c o u rt below o u g h t to  be a ffirm ed  upon th e  g ro u n d  
th a t the  goods w ere n o t insu red  elsewhere in  any 
o th e r office aga inst f ire  “  in  any shed, o r store, o r 
s ta tion , o r on any w h a rf in  Sydney.”  I  do n o t th in k  
any o f those events were ever covered by  the 
m arin e  po licy . I t  says : [T h e  learned ju d g e  then  
read the  p rin c ip a l clauses.] N o w  I  th in k  th is  
means la n d in g  in  th e  course o f th e  voyage as 
in c id e n ta l to  i t  m ere ly , and as a means o f tra n s 
sh ip m e n t w h ich  w o u ld  be necessary fro m  th e  
r iv e r  c ra f t  to  the  ship. H ere , as I  understand  the  
facts, th e  goods came dow n to  S ydney  in  several 
in s ta lm en ts , and were stored in  warehouses u n t i l  
i t  was conven ien t to  send them  on to  London . I f  
so, i t  was n o t a la n d in g  and  resh ipm en t w ith in  
th e  m ean ing  o f th e  po licy  a t a ll, and so th is  
disposes o f th e  co n ten tio n  th a t the goods were 
ju s t  in  the  same pos itio n  as regards the p o licy  
os i f  on board sh ip . A s  to  the  second question i t  
does n o t arise in  m y op in ion , fo r the  m arine  p o lic y  
ceased to  be in  force fro m  th e  m om ent o f the

F
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goods be ing  landed as described. B u t I  w i l l  go 
fu r th e r  than  th is , and say th a t I  do n o t th in k  th a t 
a p o licy  w h ich  in  ce rta in  events m ay poss ib ly  
ove rlap  the fo rm e r one is  such a one as th a t  the  
assured w ou ld  have u n d e r the  p ro v is io n  in  the 
defendants’ p o licy  to  g ive  notice  o f i t  to  th e  u n d e r
w rite rs .

Q u a in , J .— I  am  o f  th e  same op in ion . I  th in k  
th e  f i r s t  question  is  w h a t th e  r is k  und e rta ke n  b y  
th e  In d e m n ity  Com pany was, and I  fin d  i t  to  be in  
th e  w ords o f the  po licy  o f tran ssh ip m e n t, la n d in g , 
and resh ipm en t. N o w  f irs t,  I  th in k  th a t th e  goods 
lo s t were n o t b e in g  transsh ipped , landed, o r  re 
shipped w ith in  th e  m ean ing  o f these w ords ; nor 
secondly, do th e  fac ts  fo u nd  extend  i t  in  th e  
presen t case b y  reason o f any custom . T here  
m ay perhaps be some custom s so n o to rio u s  as to  
q u a lify  th e  p la in  m ean ing  o f w ords as s im p le  and 
in te ll ig ib le  as these, b u t here the re  is  no such 
n o to rio u s  custom  found  to  ex is t in  th e  case. In  
L o rd  M an s fie ld ’s w ords, I  sh o u ld  define th e  r is k  
as b e in g .th a t w h ich  th e  insu re rs  knew  w ou ld  
arise  fro m  th e  o rd in a ry  and kn o w n  course o f 
trade , and th e  custom  m u s t be one so no to rious 
and u n iv e rs a l th a t  i t  a lways made i t  necessary fo r 
th e  p a rt ic u la r  course to  be adopted, w h ich  was in  
fact adopted. N o w  so fa r fro m  th is  be ing  so here, 
I  f in d  in  p a rag raph  7 o f  the  case i t  is sta ted th a t  
sometimes th is  is done and sometimes th a t, and  they 
are n o t th e re fo re  in v a ria b le  and necessary p ra c 
tices, and consequently  do n o t come w ith in  the  
w ords o f the po licy . On th e  second p o in t I  agree 
w ith  th e  re s t o f th e  co u rt, because I  th in k  th a t w ha t 
was in tended  b y  the  5 th  clause is a c e rta in  d e fin ite  
po licy , and no t a m ere co n tin g e n t r is k .  I t  was 
n o t c lea r th a t th e  goods w ou ld  be landed and 
warehoused a t Sydney, and so th is  was n o t in  
m y  op in ion  an  insurance  elsewhere w ith in  the 
m ean ing  o f the co nd ition  so as to  re q u ire  no tice  o f 
i t  to  be g iven.

P o llo c k , B .— I  am o f the  same op in ion . The 
f ir s t  question  is w h e th e r by the  m arine  po licy  
h a v in g  been effected i t  can be said th a t  th e  goods 
p re v io u s ly  covered by  th e  L iv e rp o o l p o licy  were 
then  insu red  elsewhere. I  re fe r to  th e  m arine  
p o lic y  its e lf  to  see, and I  q u ite  agree w ith  w h a t 
was said by  "W iles , J., in  th e  co u rt below th a t  i t  
was m eant to  cover m a rin e  r is k s  in  a m arine  
tra n s it. I t  is reasonable to  assume th a t  when 
th a t  was entered in to  the  in te n tio n  was th a t  the 
goods shou ld  go to  E ng land . Then w hat d id  
a c tu a lly  occur was n o t som e th ing  in c id e n ta l to  
th e  m arin e  tra n s it, b u t som eth ing  w h ich  made a 
b reak  in  th e  course o f  th e  w a te r tra n s it, and p u t 
i t  in to  the  pow er o f th e  agent a t Sydney to  send 
the  goods elsewhere. I t  is  tru e  th a t  the  goods 
when bu rned  w ere in  the  hands o f a stevedore, 
b u t then  there  had been a d is t in c t  b reak in  th e  
voyage when they  came to  be p u t in to  h is  ware
house. H a v in g  disposed o f th a t, there  is  th e re 
fore one o th e r p o in t on ly . I f  the  second po licy  
d id  chance to  ove rlap  th e  fo rm e r one, could i t  be 
sa id  th a t th e  goods were th e re b y  insu red  else
w here so as to  absolve the  defendants a lto g e th e r?  
On th is  p o in t I  agree w ith  m y  b ro th e r  B ra m w e ll. 
These cond itions had been o f  la te inse rted  in to  
f ire  po lic ies  w ith  th e  ob ject of e n a b lin g  the  
insu re rs  to  know  the  characte r o f the r is k ,  and 
th a t  th e  p a rtie s  had  th e  rea l va lue  o f th e  goods 
insured . B u t i t  w ou ld  m a n ife s tly  be q u ite  im m a 
te r ia l to  the  u n d e rw r ite rs  o f a f ire  p o lic y  w he the r 
th e y  knew  o r n o t th a t  th e  assured had a w ide

m arine  p o lic y  also, even i f  th e  tw o  po lic ies m ig h t 
poss ib ly  in  some even t overlap . O n bo th  g rounds  
I  th in k  the  ju d g m e n t o u g h t to  be a ffirm ed.

A m p h l e t t , B .— I  am  o f the same op in ion . O n 
the  m ain  p o in t I  q u ite  agree w ith  th e  res t o f th e  
co u rt, and w il l  n o t repeat w h a t th e y  have said. 
O n th e  second question, i f  we th in k  th a t th e  m arine  
p o licy  d id  n o t a ttach, th e  second p o in t o f the  
defendants is no lo n g e r open because pa rag raph  
21 o f th e  case a d m it t in g  th a t  th e  p la in t if fs  are en
t i t le d  to  recover unless th e y  are deprived  o f  th is  
rem edy by means o f h a v in g  effected th e  m arine  
p o licy  excludes it .  T h a t clause cou ld  have no 
opera tion  i f  th e y  had n o t insu red  the  r is k  u n d e r the 
m arine  po licy . B u t I  agree th a t the  p la in tif fs  had 
no double rem edy, and say fu r th e r  th a t, in  m y  
op in ion , in  no even t cou ld  the re  be one u n d e r these 
po lic ies, o r cou ld  the po lic ies ove rlap , because the 
o n ly  even t w ith in  th e  m arine  po licy  w o u ld  be a 
fire  happen ing  w h ile  the  goods were on shore fo r 
the  express purpose o f be ing reshipped. B u t i f  so 
th e  w ords in  the  fire  p o lic y  “  on any w h a rf in  
Sydney ”  w ou ld  n o t mean th is , because th e  goods 
w ould  be considered in  law  as on the  sh ip  w h ile  
th e y  w ere be ing  shipped.

Judgm ent affirmed.
A tto rn e y s  fo r th e  p la in tif fs  : W altons, Bnbb, and 

W alton.
A tto rn e y s  fo r  th e  de fendan ts : Chester, U rq uh a rt, 

and Co.

COURT OP ADMIRALTY.
Reported by J. P. A s p in a l l , Esq., Barrister-at-Iiaw.

M a y  11 a n d  June  1, 1875.
B a n d a  a n d  K ir w e e  B ooty , (a-)

B ooty o f  w a r— Reference to A d m ira lty  C o u rt—  
N on-paym ent o f  p a r t  o f  booty— D is tr ib u tio n —  
J u ris d ic tio n .

W hen the C row n g ran ts  to captors booty o f  w a r and

(a) This case cannot be called a “ maritime law case,” 
but it deals with a subject which is intimately connected 
with prize law, and turns to some extent upon jurisdic
tion of the High Court of Admiralty as a prize court, and 
it  was hence thought desirable to insert it  here.

The origin of the jurisdiction of the High Court of 
Admiralty as a prize court is very doubtful. From the 
reign of Charles I I .  it  has derived its jurisdiction as a 
prize court entirely from a commission from the Crown 
issued at the commencement of each war to the Lords of 
the Admiralty.^ Whether prior to that reign the court 
exercised jurisdiction as a right incident to the office of 
Lord High Admiral and his deputy, there appear to be 
no documents in existence to show. I t  seems, however, 
probable that prize jurisdiction was originally inherent 
in the office of the Admiral, and that speoial commissions 
calling forth the jurisdiction are of comparatively modern 
institution. Prior to the reign of Elizabeth England was 
seldom at peace with her neighbours, and, although the 
wars may not have been of any importance, it appears by 
the State papers that there were perpetual captures of 
ships by British vessels; in fact, before there was a 
regularly established fleet belonging to the Crown, the 
captains of ships do not seem to have waited for a 
declaration of war ; they seized any foreign vessel where 
there was a pretext for quarrel. Iu  this state of things 
the services of the Admiralty Court, or some other 
tribunal, were constantly called into requisition to decide 
the question of prize or no prize, The Admiralty Court 
was not the only tribunal which formerly investigated 
questions of prize, In  a .d . 1343 a British ship having 
seized and brought in another ship as prize, an order was 
issued by Ed ward I I I .  to his Chancellor and council to 
call the parties before them, inform themselves of the 
facts, and render complete and speedy justice to the
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by o rde r in  counc il made u nder  3 fy 4 Viet. c. 65, 
s. 2 refers the c la im s o f  a l l  pa rties  whomsoever to 
the p ro p e rty  captured to the Judge o f  the H ig h  
C o u rt o f  A d m ira lty , who is  to take in to  considera-

parties (see Rymer’s Fcedera, vol. v., p. 376). Again, in 
the reign of Henry V I., in the year 1426, a proclamation 
was issued to all sheriffs of counties, by which it was 
declared that nothing taken upon the seas in whatever 
manner was to be distributed, separated, or sold on the 
sea, or in any port or harbour into which they were 
brought, but were to be kept entire until the Council of 
the King, the Chancellor of England, the Admiral of Eng
land, or his deputy-general for the time being, should be 
certified of the above prize, and duly informed if the 
goods there taken belonged to friends or enemies; and 
that they (the council, <&c.) being certified, should give 
good and quick attention thereto; that it  was a good 
test whether goods belong to friends or enemies if the 
persons from whom they are taken were brought to Bhore 
and put to ransom or n o t; and it  was directed that 
persons capturing goods and bringing them ashore with
out the persons from whom they were captured should 
be imprisoned until it  was known to whom the goods 
belonged : (Rymer’s Fcedera, vol. x., p. 368). These two 
instances show clearly that at that date the Admiralty 
Court was not the sole court, and hence it  is not probable 
that a distinct prize commission then existed. This view 
is again corroborated by the Instructions issued by Henry 
V I I I .  to the Admiral on the occasion of the invasion of 
France in 1512 (see Rymer’s Foedera, vol. xiii., p. 329 ; 
Robinson’s Collectanea Marittima, p. 1). These instruc
tions greatly consist of extracts from the Black Book of 
the Admiralty, and would seem to show that the Admiral 
himself dealt with prizes taken by the fleet, and dealt 
with them of his inherent rig h t: (see paragraphs 19, 20, 
21; the latter two being translations from the Black 
Book ; see Twiss’s Black Book of the Admiralty, vol. i., 
p. 28, sects. 8, 9.) The Black Book itself very clearly 
indicates the position and powers of the Admiral, and yet 
no mention there occurs of distinct prize powers. It. is 
pretty clear that in the reign of Elizabeth the Admiralty 
jurisdiction, both instance and prize, had become pretty 
well defined, for we find that a commission was issued on 
Jan. 30,1585, to two civilians) Dr. Valentine Dale and Dr. 
Julius Caesar) to execute the Admiralty jurisdiction during 
the vacancy of the office of Lord High Admiral (see State 
Papers,Domest. Eliz., vol. ccxxxvii., fol. 66 ; vol. clxxvi.), 
This commission was not a special prize commission, and 
in fact, makes no mention of prize as distinct from any 
other part of the Admiralty jurisdiction. The war with 
Spain commenced in 1586, and in 1587 and 1588 the 
Spanish Armada was prepared and sailed for England ; 
Lord Howard of Effingham was then Lord High Admiral, 
but there is no trace to be found of any separate prize, 
commission being issued to hear and adjudge prize 
causes. Between this period and the reign of Charles I I . ,  
although there are many commissions existing giving 
power to the High Admiral to will and require the judge 
of the Admiralty Court to issue letters of marque and 
others appointing divers persons to hear appeals from 
the Admiralty Court in prize causes, there is no trace of 
a separate prize commission, and the ordinary commis
sion of the Lord High Admiral and of the judge makes 
no mention of prize (see Rymer’s Foedera, vol. xx., pp. 115, 
1628 ; vol. xviii., p. 1052; vol. xix., p. 300). The first 
trace of any special authority in prize matters is to be 
found during the Commonwealth, when an Act or 
ordinance was passed by the Parliament (April 17, 1649, 
cap. 21) directing that the Admiralty Court should pro
ceed against all captures, taken from persons supporting 
the King and from foreigners his friends, as lawful prize ; 
and in pursuance of this Act an order was issued in 
1850 which is recorded in the Admiralty Registry as “  an 
order of the pretended Parliament in 1650 for the judges 
of the Admiralty to proceed to the adjudication of the 
French ships and goods taken by the fleet.” T  en came 
the Restoration, and at the commencement of the first war 
in the reign of Charles I I .  (with the Dutch in 1664), the 
office of Lord High Admiral of England and Ireland was 
in commission, and so far as can now be ascertained no 
special prize commission was issued. Shortly afterwards 
James, Duke of York, was created Lord High Admiral of 
England, Ireland, and Scotland ; this is the first instance 
on record of the appointment of one Lord High Admiral

[ A d m .

t io n a n y  capture th a t m ay have been m ade o f  any  
p ro p e rty  d u r in g  the operations by an y  o f  the 
c la im an ts  and is  to make such order as to h im  
s h a ll seem r ig h t  both in  reqa rd  to the persons who

for all three Kingdoms; and in 1672, when the second 
war in that reign with the Dutch commenced, we find 
for the first time a special commission issued to the Lord 
High Admiral authorising him to require the Admiralty 
Court of England to proceed to the adjudication of 
prize causes, and this has continued until recent times. 
The cause of this change, if change there was, was 
probably to enable the Crown to keep the prize jurisdic
tion in the hands of the English Admiralty Court, and 
stop the exercise of that jurisdiction by the Irish and 
Scotch courts. As the judges of the Admiralty Courts 
were considered as lieutenants of the admirals, the 
directing of one only to exercise the prize jurisdiction 
would have the effect of excluding the others. The Irish  
and Scotch courts have nevertheless continued to claim 
to exercise prize jurisdiction, but with little success, as 
the practical result of these commissions has been to 
bring all prize causes before the English court. Since 
1672 prize commissions have always been issued at the 
commencement, of each year, and the Admiralty Court 
has not exercised prize jurisdiction until such a com
mission has been issued. Hence it  has come to be 
generally supposed that the prize jurisdiction is not 
inherent, but is called forth by the prize commission, and 
this opinion is expressed by Lord Mansfield in Lindo  
v. Rodney (Dougl. 572) : but it must be remembered that 
that learned judge searched the records whilst they were 
all in confusion, without indexes, and before the calendars 
of State papers had come into existence. The opinion 
that prize jurisdiction was inherent was clearly enter
tained by the judges of the Vice-Admiralty Courts first 
created in our West Indian and American colonies, for 
they claimed to and did exercise this jurisdiction without 
any special prize commission, and by virtue of the 
general commission only, which makes no mention of 
prize. The commissions of these courts were (in a .d . 
1801) revoked by order of the King, and new commissions 
issued without holding the prize jurisdiction, and all Vice- 
Admiralty Court commissions are now issued in this 
form. Prize jurisdiction was only given to certain courts, 
and then only by virtue of a special prize commission 
issued to the Lords of the Admiralty, and this continues 
to the present time.

The mode of giving prize jurisdiction has hitherto been 
as follows :—The Crown first declares war, and an order 
in council is issued commanding general reprisals, and 
the seizure of all ships, vessels, and goods belonging to 
the hostile state or its subjects, or others inhabiting its 
countries, territories, and the bringing of “ the same to 
judgment in such Court of Admiralty within Her 
Majesty’s dominions, possessions, or colonies, as shall be 
duly commissionated to take cognisance thereof.” And 
the order continues : “ And to that end Her Majesty’s 
Advocate-General, with the Advocate of Her Majesty in her 
Office of Admiralty, are forthwith to prepare the draft of a 
commission, and present the same to Her Majesty at this 
board, authorising the Commissioners for executing the 
Office of Lord High Admiral to will and require the High 
Court of Admiralty of England, and the Lieutenant and 
Judge of the said court, his surrogate and surrogates, as 
also the several Courts of Admiralty within Her Majesty’s 
dominions, which shall be duly commissionated, to take 
cognisance of, and judicially proceed upon, all and all 
manner of captures, seizures, prizes, and reprisals of all 
shipB, vessels, and goods that are or shall be taken, and to 
hear and determine the same, and according to the course 
of Admiralty and the law of nations, to adjudge and 
condemn all such Bhips, vessels, and goods as shall 
belong to the ” hostile state, «fee.; “ and they are like
wise to prepare and lay before Her Majesty a draft of 
such instructions as may be proper to be sent to the 
said several Courts of Admiralty in Her Majesty’s 
dominions, possessions, and colonies for their guidance 
herein.” Such a commission is thereupon prepared 
thus:—

“ V. R.
“ V ic t o r ia , by the grace of God, «fee.—

“ To our right trusty, «fee. (naming the Lords Commis
sioners of the Admiralty) our Commissioners for executing 
the Office of Lord High Admiral of our United Kingdom

B a n d a  a n d  K ir w e e  B ooty.
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are, a n d  the p roportions in  w h ich  such persons 
are , entitled  to share them  . . . reserving, however, 
to H . M . the r ig h t  to d irec t the rates o r scale o f  
d is tr ib u tio n  accord ing to w h ich  the p ro p e rty  or

of Great Britain and Ireland, and dominions thereunto 
belonging, and to the commissioners for executing that 
office for the time being, greeting—Whereas, we having 
taken into consideration the injurious and hostile pro
ceedings of (name of sovereign or state) as set forth in 
the declaration of this date, issued by our command ; 
and we, therefore, having determined to take such mea
sures as are necessary for vindicating the honour of our 
crown and for procuring reparation and satisfaction, do, 
by and with the advice of our Privy Council, order that 
general reprisals be granted against the ships, vessels, and 
goods of (name of sovereign or state) and of his subjects 
or others inhabiting within any of his countries, territo
ries, or dominions, so that our fleets and ships shall and 
may lawfully seize all ships, vessels, and goods 
belonging to (name of sovereign or state), or to his 
subjects or others inhabiting within his countries, 
territories, or dominions, and bring the same to judg
ment in any of the Courts of Admiralty within oar 
dominions, which shall be duly commissionated. These 
are therefore to authorise, and we do hereby authorise 
and enjoin you our said commissioners now and for the 
time being, and any three or more of you, to will and 
require our High Court of Admiralty of England and 
the Lieutenant and Judge of the said court, and his 
surrogates, and also the several Courts of Admiralty 
within our dominions which shall be duly commissionated ; 
and they are hereby authorised and required to take 
cognisance of, and judicially to proceed upon, all and all 
manner of captures, seizures, prizes, and reprisals of all 
ships, vessels, and goods already seized and taken, and 
which hereafter shall be seized and taken, and hear and 
determine the same, according to the course of Admiralty 
and the law of nations, and to adjudge and condemn all 
suoh ships, vessels, and goods as shall belong to (name 
of sovereign or state), or to any of his subjects or others 
inhabiting within any of his countries, territories, or 
dominions. In witness whereof we have caused our Great 
Seal of our United Kingdom of Great Britain and Ireland 
to be put and affixed to these presents.

“ Given at our Court at , the day of
, in the year of our Lord 187 , and in the 
year of our reign.”

Thereupon the Lords Commissioners issue their war
rant to the High Court of Admiralty in a form similar 
to the following :—

“ By the Commissioners for executing the Office of 
Lord High Admiral of the United Kingdom of 
Great Britain and Ireland.

“ Her Majesty having been pleased, under the Great 
Seal of the United Kingdom of Great Britain and Ire
land, bearing date the day of , 187 , to authorise us 
to the effect following, as by the commission itself here
with sent you to remain of record in the registry of the 
High Court of Admiralty of England doth more at large 
appear : —These are in Her Majesty’s name and ours to 
will and require the High Court of Admiralty of Eng
land and you, the Lieutenant and Judge of the said 
court, and your surrogate and surrogates, and you 
are hereby authorised and required to take cognisance of 
and to judicially proceed upon all and all manner of cap
tures, seizures, prizes, and reprisals of all ships, vessels, 
and goods that are or shall be taken, and to hear and 
determine the same and according to tbe course of Admi
ralty and the law of nations to adjudge and condemn all 
such ships, vessels, and goods as shall belong to the 
(name of sovereign or state), or his subjects or to any 
others inhabiting within any of his countries, territories, 
or dominions which shall be brought before you for trial 
and condemnation. And for doing so this shall be your 
warrant.

“ Given under our hands and the seal of the Office of 
Admiralty this day of , a .d . 187

(Signed) “ A. B.
“ C.D.

“ To the Right Hon. S. L.,
Judge of the High Court of Admiralty of England.

“ By command of their Lorships,
(Signed) “ V . L .”

To the Vice-Admiralty Courts selected for prize juris-
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the proceeds thereof is  to be re p a id  to the several 
ran ks  o f  the fo rc e  o r forces to w h ich  such p ro p e rty  
m ay be adjudged, and  the court proceeds to 
ad judge ce rta in  c la im an ts  en titled  to share, and  
in  pursuance thereof sums o f  money on account o f  
the booty are d is tribu ted  among the successful 
c la im a n ts ;  the H ig h  C ourt has no ju r is d ic t io n , 
on the a p p lic a tio n  o f  the successful c la im an ts , 
com p la in ing  th a t the Government have refused to 
p a y  over and  d is tribu te  the rem a inder o f  the 
booty, to o rder th a t such rem a in d e r be brought 
in to  the reg is try  o f  the H ig h  C ourt, an d  abide the 
event o f  the s u i t ;  under such an order o f  reference 
the H ig h  C ourt has no pow er o f  d is tr ib u tio n .

T h is  was a m otion , made to  the  C o u rt o f  A d m ira lty  
on beha lf o f M a jo r-G en e ra l C o lin  M ackenzie , C .B., 
p res iden t o f “  The  Select P r iz e  C om m ittee  o f the  
S augor andlSTerbudda F ie ld  F o rce ,” d u ly  appo in ted  
fo r  th e  p ro te c tio n  o f  the  in te re s ts  o f parties  
e n t it le d  to  the  B anda and K irw e e  B o o ty , and on 
beha lf o f  o thers, cap to rs  o r  th e ir  represen ta tives, 
upon th e  fac ts  stated in  the  p e tit io n  set o u t below, 
“  to r an o rd e r th a t  th e  p e titio ne rs  shou ld  have 
leave to  e n te r  appearances as in te rve n e rs  o r  p la in 
t i f fs  in  the  cause o r  in  e ith e r  character, and 
fu r th e r  to  o rde r th a t  a c ita tio n  issue fro m  the co u rt 
c a llin g  upon th e  M o s t H o n o u ra b le  R o b e rt A r th u r  
T a lb o t, M a rq u is  of S a lisb u ry , H e r  M a je s ty ’s then  
p resen t S ecre tary  o f  S ta te  fo r  In d ia  in  C ounc il to  
appear and show cause w h y  a m o n itio n  should n o t 
issue aga inst h im  as H e r  M a je s ty ’s S ecre tary  o f 
S ta te  in  C ou n c il fo r  In d ia  from  the  c o u rt m on ish ing  
h im  to  b r in g  in to  th e  re g is try  o f th is  co u rt, the  
said p rin c ip a l sums c la im ed b y  th e  p e tit io n e rs  (see 
p e tit io n  below) and also to  account fo r  and to  
b r in g  in to  the  re g is try  a ll in te re s t due upon the 
said p rin c ip a l sums in  o rder th a t  th e  same m ig h t 
abide the  even t o f th is  s u it.”

The  p e tit io n  above-m entioned was, so fa r as is  
m ate ria l, as fo llow s :

1. That in the year 1857 a rebellion broke out in several 
parts of the territories belonging to the East India Com
pany in India, and amongst others in those parts of their 
territories known as Central India and Bandelkund for the 
suppression of which a military force was organised by 
the Madras Government, and placed by it  under the 
command of the original plaintiff in this cause Lieutenant- 
General Sir George Cornish Whitlock then brigadier- 
general.

2. That the said force known as the Saugor and Ner- 
budda Field Force was composed partly of troops in Her 
Majesty's service, and partly of troops in the service of 
the Honourable the East India Company, and was during 
the year 1858 employed in operations against the 
Mahratta chiefs of Kirwee which resulted in the capture 
in that year of their persons at Kirwee and of the town 
of Kirwee on the 5th and 6th June respectively with 
moveable property of very great value.

3. That the said Mahratta ohiefa, Narrain Rao, and 
Madho Rao were representatives of the dynasty of the * be, * * * as.

diction, a similar warrant is issued, the main difference 
being that a copy only of the commission accompanies it. 
Upon these warrants the prize jurisdiction has hitherto 
been, and in the case of Vice-Admiralty Courts still will
be, based. In  the case of the High Court of Admiralty of
England the necessity for the Bpecial commission and
warrants have been done away with by the Naval Prize
Act 1864 (27 & 28 Viet. c. 25), by the 4th section of which 
it  is enacted that “ The High Court of Admiralty of 
England shall have jurisdiction throughout Her Majesty’s 
dominions as a prize court.” The jurisdiction of the 
Admiralty Court is now vested in the High Court of Jus
tice, and prize causes having been within the exclusive 
jurisdiction of the Admiralty Court, the Admiralty 
Division will have exclusive cognisance of all prize 
causes : (See The Supreme Court of Judicature Act 1873,
as. 16 & 34.)—E d .
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Peishwas being the adopted sons of Maharajah Benaik 
Rao of Poona, who for a time reigned as Peishwa of the 
Mahrattas, and who was subsequently settled at Kirwee 
by the East India Company with the title of Maharajah, 
and a grant of the surrounding territory. That the said 
Narrain Rao and Madho Rao after the death of their 
adopted father continued to reside in the palace at 
Kirwee, with a retinue of 200 Sepoys, 25 cavalry, and 
4 guns, and were residing there at the time of their 
capture as aforesaid. That shortly after the breaking 
out of the Indian rebellion the said Narrain Rao and 
Madho Rao joined in the said rebellion, and caused 
themselves to be proclaimed Peishwas of the Mahrattas 
in India, levied troops, issued proclamations for the 
collection of revenue and actually collected such revenue 
in Kirwee, and the surrounding districts, and established 
themselves, and acted in all respects as independent 
sovereigns for the space of more than six months previous 
to their capture.

3. That the said Narrain Rao and Madho Rao were 
shortly after their capture tried before Frank Otway 
Mayne, Esquire, C.B., under a Special Act No. 11 of 1857 
of the Legislative Council of India, and were by him 
convicted and sentenced under the said Act as having 
waged war against the Queen and the Government of 
India.

4. That at the time of the capture of the said Narrain 
Rao and Madho Rao, and of Kirwee the said Narrain Rao 
and Madho Rao were possessed of very considerable move- 
able property, and that the greater portion of the property 
captured as hereinbefore mentioned belonged to them, 
and consisted in part of the following choses in  action 
which form the principal subject of the present application 
namely:

(1.) A  debt due from the East India Company to the 
said chiefs amounting to 2,560,000 rupees, which sum 
had been advanced by the said chiefs to the East India 
Company in 1854 and 1855 on the Public Works Loan, 
and for which the said East India Company had given 
the said chiefs by way of acknowledgment and security 
forty-two promissory notes promising to repay the same, 
with interest at the rate of ¿£5 per centum per 
annum, and which notes were in the Calcutta 
Gazette of the 9th Jan. 1858 notified to have been 
stopped in the books of the Accountant-General’s office 
on the 7th of that month, as the property of chiefs in 
open rebellion against the State, and were not dealt with 
up to the time of the capture of the said chiefs, and are 
believed to have been destroyed in Kirwee at the time of 
the capture thereof, there being no trace of their existence 
from the time of such capture up to the present time.

(2.) A debt due to the said chiefs from the said East 
India of 2,000,000 rupees being the amount of a further 
subscription of the said chiefs to the said Public Works 
Loan in May 1857 for which no notes had been furnished 
to the said chiefs.

(3.) Certain debts due to the said chiefs from private 
individuals which were collected after their surrender 
by the civil officers of the East India Company, and 
which realised R ’s.119,149 13a. Ip.

(4.) And also of certain jewels belonging to the said 
ohiefs which were sold by the civil officers of the said 
company, and realised R ’s.12,782 5a.

6. That at the time of the capture of Kirwee and of the 
said chiefs all prize or booty of war captured in India in 
operations, in which the forces of Her Majesty took part 
was the property of the Sovereign, and not of the East 
India Company, and that the above public debts due to 
Baid chiefb are prize or booty of war, and were, in fact, 
specifically included in a return of all the Bapda and 
Kirwee captured property transmitted by the Secretary 
to the North-Western Provinces to the Secretary to the 
India Government on the 11th Nov. 1859.

7. That previously to the said capture the Right Hon
ourable Viscount Canning, as Governor-General of India, 
published in the Calcutta Gazette, two general orders in 
relation to booty of war, namely, (1) a general order 
dated 27th Nov. 1857 sanctioning the appointment of 
prize agents, and giving instructions as to the interest of 
the troops in booty captured, of which said general order 
the court of directors, in a military despatch dated the 
31st March 1858, wrote in the following terms which were 
approved of by the President of the Board of Control. 
“ We concur in the views announced in your general

order of the 27th Nov. 1857 on the question of claim on 
the part of the troops to have granted them as prize the 
property belonging to the State, and that belonging to 
private individuals recovered from the mutineers. We 
also fully approve of your recommendation that property 
taken by the'troops, which is neither claimed on behalf ot 
the State nor claimed, and identified by individuals, who 
may establish their loyalty should be considered as prize. 
We shall accordingly as soon as we are informed by you 
of the necessary particulars, make application to the 
Crown in the usual form praying a Royal Grant o!* Tthe 
same as prize.” (2) A general order dated the 29th Jan. 
1858, declaring “ that all moveable property ot the 
description ordinarily distributable belonging or which 
might reasonably be presumed to belong to rebels, or 
mutineers, and which has been or should be captured by 
the troops engaged in suppressing the rebellion, might 
be fairly treated as prize, and that he had recommended, 
the honourable court of the East India Company to adopt 
the necessary measures for obtaining Her Majesty a 
sanction to the distribution of the said property accord-

^ K ^ rh at after the termination of the said military 
operations Lieutenant-General Sir George Cornish W hit
lock and the other officers and troops forming the baugor 
and Nerbudda Force, and Lord Clyde, as Commander-in- 
Chief in India, with his personal staff in the held at the 
time of the said captures, applied to have the proceeds ot 
the said booty distributed amongst them, but the officers 
and troops belonging to other divisions of the army or 
armies employed in suppressing the mutiny in that part 
of India, having preferred claims to shares in such prize 
or booty of war the Lords Commissioners ot Her 
Majesty’s Treasury after having given several decisions 
adverse to the original plaintiff, and those whom he 
represented on the 8th June, 1864, made a minute wherein 
i t  is stated that they, the said Lords, had caused a draft 
of an order in Council to be prepared, which was read 
at their Board signifying the pleasure of Her Majesty, 
that the booty of war captured during the operations 
for the suppression of the rebellion in Central India and 
which had devolved to Her Majesty in virtue of Her 
prerogative, should be granted to the forces engaged 
in those operations, and referring the claims of all parties 
thereto to the Judge of the High Court of Admiralty 
under the authority of 3 and 4 Viet. e. 65 with directions 
that he should make such order as to him should seem

That by an order in Council dated the 10th June 
1864 which is the order referred to in the said minute 
Her Majesty was pleased by the advice of Her Privy 
Council to refer to the Judge of the High Court of Ad
miralty, all claims to the property captured during the 
aforesaid operations in the terms following—

“  Whereas it has been represented to Her Majesty that 
in the year 1857, a rebellion took place within that part 
of Her Majesty’s East India dominions known as Central 
India That land forces consisting of Her Majesty a 
troops and of troops of the East India Company were 
for the suppression of the same organised m three 
columns termed respectively the Central India hield 
Force, the Saugor and Nerbudda Field Force, and the 
Rajpootana Field Force under the oommand respectively 
of Major-General now General Sir Hugh Rose, G.C.H., 
Major-General Whitlock, now Lieutenant-General Sir G. 
C. Whitlock, K.C.B., and Major-General Sir Henry 
Roberts, since deceased, and that in course of the opera
tions which followed certain property was captured at the 
plaoes undermentioned, namely, Ihansi, Kalpee, and 
Gwalior, by the force under the command of the said Sir 
Hugh Rose, of the estimated value of 490,000 rupees, at 
Kirwee and Banda, by the force under the oommand of 
the said Sir George Whitlock, of the estimated value of 
7,000,000 rupees, and at Ahwah Kotah and Buneos, by 
the force under the command af the said Major-General 
Sir Henry Roberts of the estimated value of 1,8AW0 
rupees. And whereas the said property belongs to Her 
Majesty in right of Her royal prerogative. And whereas 
Her Majesty has signified her gracious pleasure that the 
said property, and the proceeds thereof shall be granted 
to and distributed amongst the forces concerned m the 
operations above referred to in such manner as y
be hereinafter determined. And whereas i t  has been 
proposed for the consideration of H er Majesty that the
said proceeds of such property should be thrown mto a 
common fund, and be distributed equally among the
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forces under the command of the said Sir Hugh Bose, 
Sir George Whitlock, and Sir H*nry Roberts respectively. 
And whereas the prize agents of the force under the com
mand of the said Sir George Whitlock have preferred a 
claim that the said property captured at Kirwee and 
Banda, should be granted exclusively to the force under 
the command of the said Sir George Whitlock. And 
whereas the late General Lord Clyde preferred a claim on 
behalf of himself and his personal staff, that he and they 
should participate in the same on the ground that he, as 
Commander-in-Chief in India, directed the operations 
which led to the capture thereof. And whereas the said 
Sir Hugh Rose had preferred a claim that he and the 
force under his command should also participate in the 
same on the ground that such force co-opqfated in the 
actions dr movements of the troops which led to the 
capture of the said property. And whereas Major- 
General Smith has preferred a claim for participation in 
the same on behalf of himself, and a brigade under his 
command in the event of the claim of the force under the 
command of the said Sir Hugh Rose being allowed, the 
said Major-General Smith stating that the brigade under 
his command was detached from the before mentioned 
force under the command of the said Major-General Sir 
Henry Roberts, and co-operated in the actions or move
ments of the force under the command of Major-General 
Sir Hugh Rose. And whereas a claim has also been 
preferred by Colonel William Middleton, on behalf of 
himself and a force under his command knowD as the 
Futteypore moveable column for a participation in the 
same property. And whereas other claims may be pre
ferred by or on behalf of the same or other persons to the 
property or some part thereof captured during the afore
said operations. And whereas by an Act passed in the 
4th year of the reign of Her Majesty entitled ‘ An Act to 
improve the practice, and extend the jurisdiction of the 
High Court of Admiralty of England,’ it  was enacted 
that the said High Court of Admiralty shall have juris
diction to decide all matters and questions concerning 
booty of war or the distribution thereof, which it  shall 
please Her Majesty by the advice of Her Privy Council to 
refer to the said court, and in all matters so referred the 
court shall proceed as in cases of war, and the judgment 
of the court therein shall be binding upon all parties 
concerned. And whereas it  is Her Majesty’s pleasure to 
refer uncjer the authority of the said recited Act all claims 
to share in the property captured during the aforesaid 
operations, and in the proceeds thereof to the judgment 
of the High Court of Admiralty of England. Now, there
fore, Her Majesty is pleased to order and it is hereby 
ordered by and with the advice of Her Privy Council, 
that the claims of all parties whomsoever to the property 
captured during the aforesaid operations, and the proceeds 
thereof be referred to the Judge of the High Court of Ad
miralty of England, who shall take into consideration if it 
shall appear to him necessaryfor the purposes of justice any 
capture that may have been made of any property during 
the said operations by any of the claimants, and shall 
make such order as to him shall seem right both in regard 
to the persons who are and the proportions, in which such 
persons are entitled to share therein and to the costs and 
expenses incurred in relation thereto by the respective 
claimants, whether before or subsequently to this order, 
reserving, however, to Her Majesty the right to direct 
the rates and scales of distribution according to which the 
said property or the proceeds thereof shall be paid to the 
several ranks of the force or forces to which such shall 
be adjudged.”

10. That in obedience to and for carrying out the pur
poses of the reference made by the said order in Council, 
this suit was instituted, and after a lengthened hearing of 
the claims therein preferred to share in the said booty, 
judgment was on the 30th Jnne 1866, delivered by the 
then judge of this court, whereby he pronounced the 
personal representatives of the late General Lord Clyde 
and the officers of his staff personal as well as general, 
who were in the field at the time were entitled to share in 
the booty captured at Banda and Kirwee in April and 
June 1858, and subject to this right he awarded the whole 
of the said booty to Lieutenant-General Sir George 
Cornish Whitlock and the force under his command 
called the Saugor and Nerbudda Field Force, including 
among the latter the officers and troops under Lieuten
ant-Colonel Keating and any other troops left by General 
Whitlock on his march, who, at the time of the capture 
formed a portion of his division, and were still under his

command, and he disallowed all other claims to the said 
booty.

11. That jn conformity with orders issued by the East 
India Company, all the said prize or booty of war includ
ing the sums payable or received on the said public and 
private debts due to the said chiefs was handed over to 
or taken possession of or retained by the said East India 
Company until such time as the same should become dis
tributable as prize amongst the captors, and remained 
under the custody of or were retained by the said East 
India Company, until the transfer under 21 and 22 Viet. c. 
106 of the Government of India from the East India Com
pany to Her Majesty the Queen.

12. That upon the said transfer of the Government of 
India to Her Majesty the Queen the said prize or booty 
of war, and all the liabilities in respect of the same 
including the obligation to pay the said public debts, came 
under the custody and control of or were transferred to 
H er Majesty’s Secretary of State for India in Council, 
who is liable to account for the same to your petitioners, 
and those whom they represent as the sole grantees of 
Her Majesty the Queen of the same.

13. That since the said order of this court of the 30th 
June 1866, part only of the proceeds of the said prize or 
booty of war has been paid to the parties entitled thereto 
or reserved on account of unclaimed shares according to 
the said judgment of this court, namely, two principal 
sums with interest due thereon that is to say :—

First, a sum of 5,550,000 rupees specifically named in 
a Royal Warrant of Distribution (Rs.4,854,664 15a. Ip . 
thereof being for principal and the residue for interest 
due on such principal) which said W arrant of Distribu
tion is dated the 22nd Nov. 1866, reciting amongst other 
things the captures of the said towns of Banda and 
Kirwee, and that on the occupation thereof property was 
captured which had been since duly sold, and the sale 
proceeds have been realised by the prize agents employed 
for collecting, selling, and realising the said booty, or 
have been otherwise realised or are about to be realised 
amounting, or computed to amount with interest after 
deducting costs to the sum of 55 lacs 50,000 rupees or 
thereabouts and reciting the said Order in Council of the 
10th June 1864, and the said judgment delivered in this 
cause on the 30th June 1866, Her Majesty was pleased 
to grant to Her Secretary of State for India in Council 
for the time being all the aforesaid booty mentioned to 
have been captured at or in the said towns of Banda and 
Kirwee, and the proceeds thereof as aforesaid in trust for 
the use of the personal representative or representatives 
of the late Lord Clyde, formerly, Sir Colin Campbell, the 
Commander-in-Chief, and his staff personal as well as 
general, who were in the field at the time, and the said 
Major-General Sir George Cornish Whitlock, and the 
officers and men belonging to the forces engaged in the 
said captures as aforesaid including the troops under 
Lieutenant-Colonel Keating and any other troops left by 
General Whitlock on his march, and who, at the time of 
the captures, formed a portion of his division, and were 
still under his command such booty and proceeds to be 
distributed by Her Majesty s Secretary of State for India 
in Council, for the time being or by any other person or 
persons he might appoint in the manner in the said 
warrant after directed.

Secondly, a sum of Rs.743,829 la. 2p., namely, 
Rs.523,253 4a. 6p. for principal and Rs.220,565 12a. 8p. 
for interest thereon which is not specifically named in 
the said warrant of distribution, and was not previous to 
the date thereof comprised in the amended returns made 
by the India Government of the prize or booty of war to 
the captors.

14. That in addition to the four several sums claimed 
and referred to in the 5th paragraph of this petition the 
following further sums for or in respect of prize or booty 
of war so granted to the captors as aforesaid by Her 
Most Gracious Majesty the Queen are still due to your 
petitioners, and those whose interests they represent 
namely—

(1) Rs.110,000 in respect of interest on a principal sum 
of Rs.532,190 6a. l ip . part of certain moneys by the 
Indian authorities erroneously severed from and after
wards restored to the prize fund from the 29th July 
1858 to the 28th Nov. 1862, which said principal sum was 
erroneously severed from the prize fund, and appro
priated to the purposes of the Indian Government.

(2) A  sum estimated at 600,000 rupees in respect of 
on interest Sonwat rupees 1,465,335 and other prize or
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booty of war the conversion of which was delayed by tho 
Government of India.

(3) 45,000 rupees erroneously deducted by the Govern
ment of India from the proceeds of the said prize or 
booty of war on account of auction commission together 
with interest for the same from the date of such 
dednction.

15. That since the payments of the said portions of the 
said booty mentioned in the 12th paragraph of this petition 
claims have been preferred on behalf of your petitioners, 
and those whose interests they represent, to Her 
Majesty’s late and present Secretary of State for India in 
Council for payment of the said remaining sums due in 
respect of the said booty, and that the justice of such 
claims has been by the Secretary of State for India in 
Council atone time admitted in respect of claim No. 2 in 
the 13th paragraph of this petition mentioned ,and partially 
in respect of claim of No. 1 in the same paragraph 
mentioned, but that your petitioners and those whose 
interests they represent have been unable to obtain pay
ment of either of the said sums from the late or from the 
present Secretary of State for India, although repeated 
applications have been made to them for tho same.

16. That as to the other sum mentioned in the 13th 
paragraph, and the sums mentioned in the 5th paragraph 
of the petition, notwithstanding that the said public and 
private debts due to the said chiefs were prize or booty 
of war, and belonged to Her Majesty the Queen by Her 
Royal prerogative, and not to the East India Company, 
and notwithstanding that your petitioners, and those 
whose interests they represent are the sole grantees of 
the Crown of the Baid prize or booty of war including the 
said public and private debts and notwithstanding the 
said order in Council of the 10th June 1864, and the said 
judgment of tbiB Court, Her Majesty’s late and present 
Secretary of State for India in Council have, without title 
or lawful authority, refused to pay the said sums to 
the parties entitled thereto and still retain the same.

T he  p e tit io n  concluded w ith  a p ra ye r in  th e  
te rm s  of th e  m otion , and th e  fac ts  th e re o f were 
subs tan tia ted  by an a ffid av it. T he  section o f the 
3 &  4 Y ic t .  c. 65 g o ve rn in g  the  question  was as 
fo llow s :

Sect. 22.—And be it  enacted that the said High Court 
of Admiralty shall have jurisdiction to decide all matters 
and questions concerning booty of war, or the distribution 
thereof, which it  shall please Her Majesty, her heirs and 
successors, by the advice of her and their Privy Council, 
to refer to the judgment of the said court; and in all 
matters so referred the court shall proceed as in cases of 
prize of war and the judgment of the court therein shall be 
binding upon all parties concerned.

D r. T ris tra m , H augh ton , and W illis  B u n d , fo r  the  
p e titio n e rs .— B y  3 &  4 V ie t .  c. 65, s. 22 a ll ques
tio n s  concern ing  boo ty  o f w a r re fe rre d  to  th is  
c o u rt are to  be proceeded w ith  as in  cases o f prize  
o f w ar, th a t is  to  say m a r it im e  p r iz e ;  and i t  has 
always been th e  p rac tice  o f th is  c o u rt s it t in g  as a 
C o u rt o f M a r it im e  p rize  to  o rde r the  p riz e  m oney 
in  the  possession o f any person to  be b ro u g h t in to  
the  re g is try . B y  th e  o rde r in  counc il set o u t in  
th e  9 th  a rtic le  o f th e  p e tit io n  th e  c o u rt is  em 
powered to  proceed w ith  the  c la im s th e re  set o u t, 
and has a cco rd in g ly  pronounced th a t c e rta in  
persons, in c lu d in g  th e  p e titio n e rs , are e n tit le d  to  
share in  the  boo ty . W e  now ask th e  c o u rt to  
enforce th a t ju d g m e n t. [S ir  E . P h il l im o r e .— D id  
n o t th e  ju d g e  b y  g iv in g  th a t ju d g m e n t d ischarge  
th e  a u th o r ity  g ive n  h im  by  th e  o rde r in  counc il?  Is  
n o t th e  c o u rt fu n c tu s  officio ? I  do n o t see how  I  
can do a n y th in g  to  enforce th e  ju d g m e n t. I n  
m a r it im e  p rize  the  m oney is pa id  in to  c o u rt no 
doubt, b u t in  th a t case the  ju r is d ic t io n  is o r ig in a l 
and does n o t a rise  b y  s ta tu te .] T h a t is tru e , b u t 
th e  A c t  g iv in g  the ju r is d ic t io n  ove r land  captures 
expressly  says th a t the  p ra c tice  sh a ll be th a t  o f 
p rize . [S ir  E . P h il l im o r e .— In  the o r ig in a l ju d g 
m en t (B a n d a a n d  K irw e e  Booty, L .  E ep . 1 A d m . &  
Ecc. 109, 268) i t  is  expressly said th a t the  c o u rt has

n o th in g  to  do w ith  the  d is tr ib u t io n  o f th e  p rize .] 
N o th in g  to  do w ith  the  rates o r  scales in  w h ich  
th e  am o u n t g ra n te d  is  to  be d is tr ib u te d  am ong the 
several ran ks  he ld  e n tit le d , b u t  th e  c o u rt has 
som eth ing  to  do w ith  en fo rc in g  th e  paym ent to  
th e  c la im ants , irrespec tive  o f d is tr ib u t io n , o f the  
am ounts  due to  them  u n d e r th e  ro y a l g ra n t. The 
o rd e r in  co u n c il expressly reserves r ig h ts  as to  the  
scale o f d is tr ib u t io n , b u t th is  is  a ll th a t is reserved 
and consequently  th e  c o u rt has ju r is d ic t io n  in  a ll 
o th e r m atte rs , and a lth o u g h  i t  is now here expressly 
said th a t th e  m oney m ay be ordered in to  the  
re g is try , s t i l l  as th e  co u rt has fu l l  c o n tro l over the  
case, i t  fo llow s th a t i t  m u s t have pow er o ye r the 
proceeds o f  th e  boo ty , and can take  th e  necessary 
steps to  enforce the paym en t. I n  the  C apture  o f  
C h insu rah  (1 A c to n ’s Eep. 179), w here there  was 
a cap ture  o f  a to w n  by sea and  land  forces, an 
o rde r was made to  b r in g  the  m oney in to  the  
re g is try  and i t  was b ro u g h t in . T he  co u rt m ig h t 
in  the  f ir s t  instance  have ordered a l l  the  m oney, 
th e  proceeds o f th is  booty, to  have been b ro u g h t 
in to  c o u rt i f  in  the  hands o f persons where i t  was 
n o t safe. [S ir  E . P h il l im o r e .— I n  th e  presen t case 
the  o rd e r in  counc il g ives no pow er over the  ques
tio n  o f quantum , b u t you  contend th a t  m y  ju r is 
d ic tio n  arises o u t o f the  s ta tu te . D o you say th a t 
any person has been refused h is share, o r on ly  th a t 
enough has n o t been d is t r ib u te d ? ]  W e su b m it 
th a t  the  aw ard  has on ly  been p a rt ia lly  ca rrie d  o u t ; 
ce rta in  persons have n o t had e n o u g h ; as soon as 
H e r  M a jesty  s ig n ifie d  th a t th e  am oun t captured 
was to  go to  the  troops, and d irec ted  th a t i t  shou ld  
be d is tr ib u te d , the  pe titio ne rs  became e n tit le d  to  
th e ir  p ro p o rtio n  o f th e  whole, b u t th e  whole has 
n o t been d is tr ib u te d . [S ir  E . P h il l im o r e .— The 
o rde r in  counc il refers th e  question to  th is  c o u rt to  
pronounce, nob the a m o u n t b u t w ho were the  
r ig h t fu l  c la im ants . Y o u  do n o t come here to  
enforce y o u r ju d g m e n t on th e  la t te r  p o in t, b u t 
upon  th e  g ro u n d  th a t  the a d m itte d ly  r ig h t fu l  
c la im ants have n o t received a ce rta in  sum  of 
m oney. T he  co u rt cou ld  enforce its  ju d g m e n t i f  
anvone d ispu ted  y o u r  r ig h t  to  share, b u t  has i t  
any ju r is d ic t io n  to  com pel paym en t o f any specific 
sum ? ] The ju i is d ic t io n  sp rings  fro m  th e  sta tu tes , 
and is to  be exercised as in  cases o f prize. I f  the  
c o u rt refuses th e  m o tio n  i t  is la y in g  dow n th a t i t  
has no power to  enforce th e  ju d g m e n t. [S ir  E . 
P h il l im o r e .— N o, I  can enforce the  ju d g m e n t in  
respect to th e  m a tte rs  re fe rred  to  the  cou rt, b u t n o t 
ou ts ide  th e m .] B y  2 &  3 W il l .  4, c. 53. s. 2, booty 
o f w a r, w h ich  fo rm e rly , even a fte r  g i f t  by th e  
S overe ign, cou ld  be reca lled  (A lexander v. D uke o f  
W elling ton , 2 Euss. &  M . 35), now  becomes ir re 
vocab ly  the  p ro p e rty  o f th e  grantees a fte r g ra n t by 
tho  C row n. The  grantees acqu ire  a lega l r ig h t  to  
th e  boo ty , and th is  is th e  t r ib u n a l in  w h ich  th e ir  
r ig h ts  are enforced. I f  we have a r ig h t  and have 
su ffe red  a w ro n g  in  respect the reo f, we have a 
rem edy. T he  c o u rt has se is in  o f th e  cause, and 
the re fo re  ju r is d ic t io n  ove r the  sub jec t m atte r, and 
can g ive  the  rem edy. T he  o n ly  rese rva tion  in  th e  
o rde r in  counc il is as to  the  d is tr ib u tio n . The  
g ra n t was o f th e  boo ty  o f w a r cap tu red  and wo 
say we have o n ly  had p a rt o f i t ; we do n o t ask 
th e  c o u rt to  d is tr ib u te  i t ,  b u t to  take measures 
to  enforce its  paym en t to  th e  pa rties  e n tit le d  ; the  
ra te  o f d is tr ib u tio n  and th e  mode of i t  we do not 
ask th e  co u rt to  in te rfe re  w ith . I t  is  w e ll settled 
th a t once th e  p rize  c o u rt has decided p rize  o r  no 
p riz e  i t  has pow er to  enforce its  ju d g m e n t;
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A d m . ]  B a n d a  a n d  K ik w e e  B ooty. [ A d m .

(L o rd  Camden v. Home, 4 T. R ep. 382) and 
th a t  is  a ll we ask. I f  there  had been no paym ent 
a t a ll a fte r  th e  o r ig in a l decree, th e  c o u rt cou ld  
c lea rly  have ordered p a ym e n t; and refusa l to  pay 
w ou ld  have been a con tem p t o f th is  c o u rt w h ich  
had he ld  ce rta in  persons e n tit le d  to  paym en t. I f  
then  th e  c o u rt cou ld  have ordered paym en t o f  the 
w hole, i t  can o rde r paym ent o f p a r t ; th a t is to  say 
o f  the balance in  the hands o f th e  S ecre tary o f 
S tate. I n  m a r it im e  p rize  cases th is  co u rt proceeds 
b y  v ir tu e  o f a com m ission issued to  th e  L o rd s  
o f the  A d m ira lty  a u th o r is in g  them  to  w i l l  and 
re q u ire  th is  co u rt, and th e  ju d g e  thereo f, to  take  
cognisance o f, and ju d ic ia lly  proceed upon a ll m an
n e r o f captures, &c., and to  hear and de te rm ine  the  
same, and acco rd ing  to  the  course o f A d m ira lty ,  
and th e  law  o f na tions, to  ad judge  and condem n 
a ll such sh ips, &c. T h is  c o u rt has been g iven  
ju r is d ic t io n  over boo ty , and i t  is  to  proceed as 
in  cases o f m a r it im e  p rize . B y  the  course o f 
A d m ira lty  in  m a ritim e  p rize  the  c o u rt has pow er 
to  o rd e r in to  the  re g is try  the proceeds o f the  
captures, &c. H ence in  a case o f boo ty  i t  m u s t 
have a s im ila r  power.

C ur. adv. vu lt.
June  1, 1875,— S ir  R . P h il l im o k e .— T h is  is  an 

a pp lica tion  to  the  c o u rt on beha lf o f M a jo r-G ene ra l 
M ackenzie  and o th e r persons in te res ted  in  the d is 
t r ib u t io n  o f the  Banda and K irw e e  B oo ty , to  be at 
l ib e r ty  to  en te r an appearance as p la in tif fs  o r in 
te rveners  in  th is  m a tte r  in  th is  co u rt, and fu r th e r  
to  o rder a c ita tio n  to  issue to  the  M arq u is  o f S a lis 
b u ry  H e r  M a je s ty ’s S ecre tary  o f S ta te  fo r  In d ia , 
re q u ir in g  h im  to  en te r an appearance, and 
to  show cause w h y  a m o n itio n  shou ld  n o t issue 
aga inst h im  to  b r in g  in to  c o u rt ce rta in  sums of 
m oney, and also th e  in te re s t due upon these sums.

T h is  a p p lica tio n  is founded upon a p e tit io n  sup
po rted  by  an a ff id a v it o f the Rev. A lf re d  K in lo c h , 
la te  chap la in  in  the  M adras A rm y , w h ich  cap tured  
th e  boo ty, w ho appears to  have ta ke n  an active  
p a rt in  the  assertion and m aintenance of the  c la im s 
o f  the  captors o f w hom  he has been the agent. 
V a rio u s  docum ents are appended to  th is  a ffid av it. 
T he  p e tit io n  sets fo r th  th e  b re a k in g  o u t o f  the 
rebe llion  in  In d ia  in  1857. T he  cap tu re  o f the  
M a h ra tta  chiefs and o f th e  to w n  o f K irw e e  in  
1858, and th a t a t the  tim e  these ch ie fs  “  were 
possessed o f ” — I  c ite  th e  w ords o f the p e t it io n —  
“  ve ry  considerable m oveable p ro p e rty , and th a t 
th e  g re a te r p o rtio n  o f the  p ro p e rty  cap tu red  as 
here inbefore  m en tioned  belonged to  them , and 
consisted in  p a rt o f th e  fo llo w in g  choses in  actions  
w h ich  fo rm  the  p r in c ip a l sub je c t o f  the  present 
a pp lica tion , nam ely  : ”  [H is  L o rd s h ip  here read 
the  d e scrip tion  o f the p ro p e rty  in  question as set 
o u t in  the  5 th  parag raph  o f th e  p e tit io n .] The 
p e tit io n  fu r th e r  sets fo r th  the fo llo w in g  o rd e r in  
council. [H is  L o rd s h ip  here read th e  o rd e r in  
counc il as set ou t in  th e  9 th  a rt ic le  o f the  
p e t it io n .]  T he  p e tit io n  then  states the in s t itu t io n  
o f the  su it, and th e  ju d g m e n t o f the  c o u rt on th e  
30th June , 1866, w hereby th e  ju d g e  “  pronounced 
th e  personal represen ta tives o f th e  la te  General 
L o rd  C lyde  and the  officers o f h is s ta ff personal as 
w e ll as general, w ho were in  th e  f ie ld  a t th e  tim e , 
were e n tit le d  to  share in  the booty cap tu red  a t 
B anda and K irw e e  in  A p r i l  and June 1858, and 
sub ject to  th is  r ig h t  he awarded th e  w hole o f the  
sa id  booty to  L ie u tenan t-G ene ra l S ir  G eorge 
C orn ish  W h it lo c k  and th e  force under h is com 
m and called the  Saugor and N erbudda  f ie ld  force

in c lu d in g  am ong the  la tte r  th e  o fficers and troops 
under L ie u ten a n t-C o lon e l K e a tin g , and any o th e r 
troops le f t  b y  G eneral W h it lo c k  on h is  m arch , who 
a t the t im e  o f the  cap tu re  fo rm ed  a p o rtic  n o f h is  
d iv is io n , and were s t i l l  under com m and, an d  he 
d isa llow ed a ll o th e r c la im s to  the  said b oo ty : ”  (See 
L .  Rep. 1 A . &  E . 109). The  p e tit io n  th e n  proceeds 
to  com p la in  th a t since the  o rd e r o f the  c o u rt a p a rt 
o n ly  o f th e  proceeds o f th e  boo ty  have been p a id , 
and sets fo r th  w h a t th a t p a rt is. The  p a rt a lleged 
to  be unpa id  consists o f th e  p ro p e rty  o f the M a h ra tta  
chiefs a lready re fe rre d  to  and in  a d d itio n  the 
fo llo w in g  sums o f rupees. [H is  L o rd s h ip  then  read 
th e  d e scrip tion  o f the fu r th e r  sum s c la im ed  as 
g ive n  in  the  14 th  parag raph  o f th e  p e tit io n .] The  
p e tit io n  fu r th e r  states th a t app lica tions  have been 
made to  H e r  M a je s ty ’s la te  and present S ecre tary  
o f S ta te  fo r  In d ia  in  C ou n c il, in  whom , since 
th e  21 &  22 V ie t .  c. 106 tra n s fe rr in g  th e  G overn 
m en t o f In d ia  fro m  the  E a s t In d ia  C om pany to  
H e r  M a jes ty , the  p ro p e rty  has become vested, and 
th a t such app lica tions have been refused.

I  have th o u g h t i t  necessary to  sta te  th e  p e tit io n  
a t som e leng th  as the question  o f law  w h ich  i t  raises 
is  v e ry  im p o r ta n t, and I  be lieve q u ite  novel. T he  
pe titio ne rs  contend th a t insom uch  as the  C ro w n  
re fe rred  the  question  o f boo ty  u nder the  3 &  4 
V ie t .  c. 65 to  th e  H ig h  C o u rt o f  A d m ira lty  by  the  
o rd e r in  counc il, w h 'ch , I  have sta ted, th e  co u rt 
has, there fore , ju r is d ic t io n  to  enforce its  decree o f 
th e  30 th  June  1866, and fo r  th is  ob ject to  o rd e r 
the  p o rtio n  o f the  boo ty  w h ich  i t  is  a lleged has n o t 
been paid in  c o n fo rm ity  w ith  th e  decree, to  be 
b ro u g h t in to  co u rt, ana d ire c t its  p ro p e r d is t r i
b u tio n  acco rd ing  to  th a t decree. I t  has been 
a rgued th a t  th is  is the  course w h ich  th e  co u rt 
w ou ld  pursue  in  th e  case o f m a r it im e  p rize , and th a t 
th e  c o u rt has the  same ju r is d ic t io n  by th e  s ta tu te  
in  question o f m il i ta ry  booty. I t  has been fu r th e r  
a rgued th a t the re fu sa l o f the  S ecre tary o f S ta te  
to  pay these sum s o f m oney to  th e  c la im an ts , 
am ounts  to  an a n n u lm e n t pro tanto  o f the decree 
o f the  co u rt, and th a t the co u rt once le g a lly  seised 
o f  th e  case m u s t have fu l l  pow er to  en force  its  
decree. T here  is m uch th a t is  p lausib le  in  th is  
a rg um en t, and I  have ta ke n  some tim e  to  consider i t .

The  f ir s t  th in g  to  bear in  m in d  is  th a t th is  
c o u rt has no o r ig in a l ju r is d ic t io n  in  m a tte rs  of 
booty o f w ar, and th a t  its  ju r is d ic t io n  is  de rived  
exc lus ive ly  fro m  th e  jo in t ope ra tion  of the  s ta tu te  
and the o rde r in  council. The  w ords o f the  
s ta tu te  (3 &  4 V ie t.  c. 65, s. 22) are, “  A n d  be i t  
enacted th a t the  said H ig h  C o u rt o f A d m ira lty  
sha ll have ju r is d ic t io n  to  decide a ll m atte rs  and 
questions concern ing  boo ty of w ar o r the  d is tr ib u 
t io n  the reo f w h ich  i t  sha ll please he r M a jes ty , her 
he irs , and successors b y  the  advice o f her, and 
th e ir  P r iv y  C o u n c il to  re fe r to  the  ju d g m e n t o f the 
said co u rt. A n d  in  a ll m a tte rs  so re fe rre d  the 
c o u rt sha ll proceed as in  cases of p rize  of war, and 
the  ju d g m e n t o f the  co u rt th e re in  sha ll be b in d in g  
upon a ll parties concerned.”  I  m us t, there fore , con
s ide r w h a t is the  m a tte r and question w h ich  i t  
pleased H e r  M a je s ty  to  re fe r to  the  cou rt.

T he  o rd e r in  counc il, a lready stated a t le n g th , 
empowers th e  ju d g e  to  de te rm ine , f irs t ,  w h o  are 
th e  persons e n tit le d  to  share in  th e  boo ty ; secondly, 
the  p ropo rtions  in  w h ich  th e y  are to  share, and, 
th ird ly ,  the  questions o f  costs and expenses. These 
then  are the  o n ly  subjects over w h ich  the co u rt had 
ju r is d ic t io n , and i t  is n o t com pla ined  th a t the  
decis ion o f th e  c o u rt upon any o f these p o in ts  has
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been d isregarded  b y  those in  w hom  the  cus tody  o f 
th e  boo ty  is vested. I t  m ig h t have pleased H e r  
M a je s ty , o r i t  m ay please H e r  M a jes ty , to  re fe r  to  
the  c o u rt th e  fu r th e r  questions as to  th e  am ount 
o f th e  booty, and w h a t are the  co n s titu e n t pa rts  
o f i t ,  b u t u n t i l  the  co u rt has th is  ju r is d ic t io n  g iven  
it ,  i t  cannot, I  th in k ,  by  any le g it im a te  co n s tru c 
tio n  o f the e x is tin g  o rd e r in  counc il, exercise such 
ju r is d ic t io n .

I  have n o t fa ile d  to  no tice  the  a rg u m e n t 
a r is in g  fro m  the  rese rva tio n  to  H e r  M a jes ty  
in  the  o rde r to  d ire c t the  rates o r  scales of d is t r i
b u tio n . B u t  I  th in k  i t  w o u ld  be s tre tc h in g  the 
d o c trin e  o f in fe r r in g  adm iss ion o f one th in g  fro m  
e xc lus ion  o f ano the r fa r  beyond its  p roper l im its ,  i f  
I  were to  construe  the o rde r as h a v in g  g iven  the 
ju r is d ic t io n  w h ich  is  contended fo r.

B e ing , there fore , n o t sa tis fied  by the  a rg u m e n t 
on th is  ex ’p a rte  a p p lica tio n  th a t I  have ju r is d ic 
tio n , I  th in k  i t  w ou ld  be w ro ng  to  ca ll upon the 
S ecre tary of S ta te  to  en te r an appearance, and 
show cause aga inst th is  m o n itio n  and I  decline  to  
do so.

S o lic ito r  fo r  th e  pe titione rs , W oodfa ll.

F r id a y ,  J u ly  30, 1875.
T h e  Z e t a .

Salvage— Barge a d r i f t  in  the Thames— D ere lic t—  
S urrende r to receiver o f  w reck— M erchan t S h ip 
p in g  A c t 1851 (17 &  18 Viet. c. 101), sect. 450.

A  laden la rg e  acc iden ta lly  b reak ing  loose from , her 
m oorings in  the r iv e r  Thames, an d  d r i f t in g  about 
w ith  no one on board, is  no t dere lict, and conse
quently  not “  wreck  ”  w ith in  the m eaning o f  the 
M erchant S h ip p in g  A c t 1854 (17 fy 18 Viet. c. 
104), and  persons jin d in q  her and m ooring her in  
safety are no t precluded fro m  recovering salvage 
f o r  so do ing by reason o f  th e ir  neglecting to 
com ply w ith  the prov is ions o f  the 4,50th section o f  
the above Act, an d  to de live r the barge to the 
receiver o f  wreck.

This was an appeal from  the C ity  o f London  C o u rt 
(A d m ira lty  J u r is d ic tio n ). T he  parties  s ta ted  the  
fo llo w in g  case on a p p e a l:

1. T h is  a cause o f salvage in s t itu te d  in  th e  C ity  
o f London  C o u rt, on the 3 rd  A p r i l  1875, on behalf 
o f Alfred W a lle r  and Joseph Chapm an, o f B lack- 
w a ll, in  the  co u n ty  of M idd lesex, aga inst R ich a rd  
C o ry , H e n ry  James C ory , F ra n c is  W r ig h t ,  and 
John  C o ry  H avers , o f C om m ercia l-road , L am be th , 
in  the  co u n ty  o f S u rrey, owners of th e  barge Zeta, 
and th e  cargo laden  on board her, in  the  sum  
o f 50i.

2. T he  p la in t if fs  are b o th  licensed w aterm en, 
and the  defendants are th e  m em bers o f the  f irm  o f 
W il l ia m  C ory  and Son, coal m erchants and barge 
owners.

3. T he  p la in t if fs ’ case, as stated b y  counsel on 
th e  he a rin g  o f the  cause, was th a t  between tw e lve  
and one o’c lock on th e  18 th  M a rch  1875, the 
p la in tif fs , w ho were in  th e ir  boat, near the W e s t 
In d ia  H ock, in  th e  r iv e r  Tham es, observed a barge 
(w h ich  p roved  to  be the Zeta) a d r i f t  near the  n o rth  
shore. T he  p la in t if fs  row ed tow a rds  her, and 
boarded h e r between W est In d ia  D o ck  and B lack- 
w a ll S la irs . O n g e tt in g  on board they  found th a t 
th e  Zeta  was laden w ith  about f i f t y  tons o f coal, 
d r i f t in g  w ith  no person on board, th e  head fas t 
rope appearing  to  have parted.

[Adm.

4. T h a t th e  p la in t i f f !  succeeded in  b r in g in g  the  
Zeta  up  a t a causeway about 6 f t .  w ide, and sub 
sequen tly  m oored  a t the  N o rth u m b e rla n d  Coal 
W h a rf, and subsequently  the  defendants’ servants 
to o k  charge o f he r there . F o r  th e  above services 
th e  s u it  was in s titu te d . T he  value o f th e  said 
barge is es tim a ted  a t 150Z., and  he r cargo  a t 
abou t 461.

11. T he  p la in t if fs  sent in  a c la im  to  the  defen
dan ts  fo r  salvage, b u t the  defendants den ied any 
l ia b i l i t y  in  respect of any c la im  in  the n a tu re  o f 
salvage.

12. On the  22nd A p r i l  1875 the  case came on 
fo r hea ring  in  the said co u rt, before  M r. C o m 
m iss ioner K e r r ,  and on hearing  counsel fo r  the  
p la in t if fs  (w ho sta ted  the  facts as above set ou t, 
and w ith o u t hearing  any w itnesses fo r  e ith e r side, 
o r counsel fo r  the  defendants), the learned com 
m iss ione r was of op in io n  th a t, even assum ing  
th a t  the  p la in t if fs  had earned o r become e n tit le d  
to  any salvage rew ard  (w h ich  was n o t a d m itte d  b y  
th e  defendants), th e y  had fo rfe ite d  any c la im  
the re to , by n o t ta k in g  and d e liv e r in g  th e  Zeta  to  
th e  rece iver o f w reck (acco rd ing  to  th e  p rov is ions 
o f  th e  M e rch a n t S h ip p in g  A c t 1854, sect. 450).

13. T he  p la in t if fs  contended th a t the section o f 
th e  said A c t  d id  n o t app ly.

14. T he  learned com m iss ioner rn le d  th a t the 
section of th e  said A c t  app lied , and th a t th e  
p la in t if fs  had fo rfe ite d  th e ir  c la im  to  salvage by 
n o t c o m p ly in g  w ith  the  p rov is ions  of th e  sa id  sec
tio n , and there fore  d ism issed the  s u it.

15. The  question  fo r  the  op in io n  of the  H ig h  
C o u rt o f  A d m ira lty  is w he ther (on the  above fas ts ) 
th e  learned com m issioner was r ig h t  in  r u l in g  th a t 
sect. 400 o f the  M erch a n t S h ip p in g  A c t  app lied , 
and th a t the  p la in tif fs  had fo rfe ited  th e ir  c la im  to 
salvage by n o t co m p ly in g  w ith  the  p ro v is ions  o f 
the  said section.

I f  the  c o u rt shou ld  be o f  o p in io n  in  the  a ffirm a 
t iv e  the  appeal is to  be d ism issed w ith  costs.

I f  th e  c o u rt shou ld  be of o p in io n  in  the  negative , 
then  th is  case is to  be re m it te d  to  the  C ity  o f 
London  co u rt fo r  hea ring , a nd  th e  costs o f th is  
appeal are to  abide the event.

W. G. F . P h ill im o re ,  fo r th e  a ppe llan ts  (p la in 
t if fs ) .— The M erch a n t S h ip p in g  A c t  (17 &  18 V ie t  
c. 104) enacts th a t “  The  fo l lo w in g  ru les  sha ll be 
observed b y  any person f in d in g  o r  ta k in g  posses
sion o f w reck w ith in  th e  U n ite d  K in g d o m  ( ih a t is 
to  say) . . . . (2) I f  any person n o t be ing  the  
ow ner finds o r takes possession o f any w reck, he 
sha ll as soon as possible d e liv e r  th e  same to  such 
rece ive r a? a fo resa id ; and a o y  person m a k in g  
d e fa u lt in  obey ing  th e  p ro v is io n s  o f th is  section 
sha ll in c u r  th e  fo llo w in g  pena lties  ( th a t is  to  say) 
. . . .  (4) I f  he is n o t th e  ow ner, and makes 
d e fa u lt iu  p e rfo rm in g  th e  several th in g s , th e  p e r
fo rm ance  o f w h ich  is h e re b y  im posed on any 
person n o t be ing  an ow ner, he sha ll fo r fe it  a ll 
c la im  to  sa lvage ; he sha ll pay to  the  ow ner of 
such w reck i f  the  sam  e is  c la im ed, b u t i f  the  same 
is uncla im ed, then  to  the  person e n tit le d  to  such 
unc la im ed  w reck , d o u b le  the  va lue  o f such w reck, 
& c.”  N ow , even suppos ing  th a t th is  barge and 
h e r cargo are to  be trea ted  as w reck, I  s u b m it 
th a t  th e  section does n o t a pp ly  to  a case w here 
the  ow ner comes in  and c la im s the p ro p e rty . A  
d e liv e ry  up  to  the ow ner is  enough, and the ob ject 
o f the  s ta tu te  is  m ere ly  to  secure th e  re tu rn  o f the  
p ro p e rty  to  the owner, and to  p ro v id e  aga ins t 
f ra u d  on th e  p a rt o f the  salvors. A n  ow ner even

The Zeta.
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is  bound to  g ive  no tice  o f th e  recove ry  o f w re ck  ; 
th is  is  p a rt o f th e  p u b lic  p o licy  w h ic h  p ro tects  
th e  r ig h ts  of the  C row n  and ow ners a g a in s t a ll 
chance o f fra u d . T he  re s to r in g  o f p ro p e r ty  to  its  
la w fu l owners has fre q u e n tly  been com m ended in  
th is  co u rt, and m asters have n o t u n fre q u e n tly  
su ffe red  fo r  th e ir  neg le c t to  do so : (  The C ham pion , 
B ro . and L u sh , 69.) I t  is , no doub t, the  d u ty  of 
a sa lvo r to  keep a d e re lic t whose owners do n o t 
appear, and d e live r he r up  to  the  rece ive r o f w reck, 
b u t d e liv e ry  to  he r owners answers the  same p u r 
pose. B u t,  secondly, I  contend th a t th is  is n o t 
“  w reck ”  a t a ll. T he  w o rd  "  w reck ”  im p lie s  
som e th ing  dam aged and  abandoned, such as a 
d e re lic t, b u t th is  vessel had neve r been aban
doned, sine spe recuperand i. I n  fac t, she had, 
e v id e n tly  b roken  loose fro m  he r m oo rings , and she 
was w h o lly  u n in ju re d . T he re  was no in te n tio n  o f  
abandon ing  her a t a ll.

The Aquila , 1 C. Rob. 37 ;
The Clarisse, Swab. 129,130.

T he re  is  here no e lem ent o f w reck o r de re lic t. 
[H e  was then  stopped by th e  c o u rt.]

B . E . Webster, fo r the  respondents (defendants).
■— B y  th e  M e rc h a n t S h ip p in g  A c t  1854, sect. 2, 
“  W re c k  sha ll in c lu d e  je tsam , flo tsam , lagan , and 
d e re lic t found  in  o r  on the shores o f th e  sea o r  
any t id a l w a te r.”  T he  ob jec t o f  th is  sect. 450 
is  to  p re ve n t goods w h ich  are f lo a tin g  about n o t 
in  anyone’s charge, fro m  g e tt in g  in to  w ro n g  bands ; 
i t  is  in te n de d  to  p ro te c t salved p ro p e rty . N o  case 
th a t has been c ite d  touches th e  question , because 
th is  p o in t has n o t been raised. T he  section m u s t 
a pp ly  to  such a case as th is , o r  i t  has no m eaning. 
[S ir  R . P h il l im o r e .— H ow is  th is  w re c k  ; i t  is n o t 
je tsam , flo tsam , o r lagan ; can yo u  ca ll i t  d e re lic t P] 
“  D e re lic t ”  u n d e r th e  M erch a n t S h ip p in g  A c t  
m us't be taken  to  have a la rg e r m ean ing  th a n  th a t 
u su a lly  ap p lie d  to  i t  in  th is  c o u r t ; i t  inc ludes every 
vessel f lo a tin g  a bou t in  t id a l waters n o t in  charge 
o f he r crew  o r o th e r persons.

S ir  R . Phillimore.— I  am o f o p in io n  th a t th e  
450 th  section o f th e  M e rc h a n t S h ip p in g  A c t  1854 
(17 &  18 V ie t.  c. 154) does n o t a p p ly  to  a case o f 
th is  k in d . H e re  is  a barge nea r th e  W e s t In d ia  
D ock , in  th e  r iv e r  Tham es ; she gets a d r if t  near 
th e  shore, and I  th in k  i t  is  clear th a t th o u g h  she 
was a t one tim e  m oored, th e  rope m us t have p a rted . 
She was laden w ith  coal. I t  appears to  me th a t  i t  
w ou ld  be q u ite  w ro n g  and im p ro p e r to  p u t  upon 
th is  clause such a c o n s tru c tio n  as is contended fo r, 
and to  h o ld  th a t th is  barge was “  w re c k ”  w ith in  
th e  sense o f th e  in te rp re ta tio n  c lause and o f  the  
s ta tu te , nam ely, th a t i t  was e ith e r je tsam , flo tsam , 
lagan, o r d e re lic t. The  te rm  d e re lic t means th a t a 
vessel has been le f t  sine spe recuperanda  and sine 
an im o  revertendi, and I  adhere to  w ha t I  said in  
The C larisse  (Swab. 129, 130); and  I  e n tire ly  
agree in  th a t w h ich  was said b y  th a t  g re a t m aster 
of m a r it im e  law , L o rd  S tow e ll, in  rega rd  to  dere
lic ts , in  th e  case o f The A q u ila  (1 0 . Rob. 37). 
B u t  I  th in k  i t  w ou ld  be r ig h t  th a t I  shou ld  express 
m y  op in io n  on the  o th e r p o in t, w h ich  is  the  rea l 
p o in t in  th e  case, on th e  co n s tru c tio n  of th e  s ta tu te . 
I  do n o t consider th a t th e  section was in tended  to  
a p p ly  to  sa lvors who have fo u nd  a de re lic t, and 
have resto red  i t  to  i ts  owners. I  cannot conceive 
th a t  such a c o n s tru c tio n  can be p u t upon the  A c t  
as t h i s ; nam e ly , th a t th o u g h  th e y  have res to red  
the  d e re lic t vessel to  h e r owners, w h ich , accord ing 
to  th e  p rin c ip le s  o f m a r it im e  law , i t  was th e ir  d u ty  
to  do, th e y  are lia b le  to  pay, nevertheless, double

[B a n k .

th e  va lue  to  the  ow ners, and perhaps a p e n a lty  o f 
1001, fo r  w ha t is ca lled  an im p ro p e r de ten tion . 
T h is  is  a pena l clause in  th e  s ta tu te , and is  in 
tended  to  a p p ly  to  a c r im in a l and im p ro p e r deten
t io n , w hereby i t  is  sought to  p ractise  a frau d  upon 
th e  C ro w n  o r the ow ner, b u t  n o t to  app ly  to  cases 
o f th is  desc rip tio n . I  t h in k  i t  unnecessary to  
m ake  any fu r th e r  rem a rks  upon th a t  p o in t, and I  
send th is  case back aga in  to  th e  learned  ju d g e  o f 
th e  c o u rt be low  fo r  t r ia l.

S o lic ito rs  fo r  th e  a p p e lla n t, Lowless and Co.
S o lic ito r  fo r  th e  responden t, J . A .  F a rn fie ld .

COURT OP BANKRUPTCY.
Keported by A . A . D o ria , Esq., B arrister-a t-Law .

(B e fo re  th e  C h ie f  J u d g e .)
M onday, N ov. 8 ,1875.

Be  Whitworth and Co. ; E x  p a rte  Blackburn ;
E x  p a rte  Gibbes and C o.

Vendor and  pu rchaser— B i l l  o f  la d in g — B i l l  o f  
exchange— H a n d in g  over sh ip p in g  documents—  
U ltim a te  destina tion— B a n kru p tcy  o f  purchaser—  
Stoppuge in  tra n s itu — Constructive de live ry—  
C a rrie rs ’ lien .

G. an d  Co., m erchants in  A m erica , shipped a  
num ber o f  bales o f  cotton to L ive rp o o l “  consigned 
to order, f o r  account and r is k  o f  W. and  Co. o f  
Luddenden E oot.”  A t the same tim e G. a n d  Co. 
sent to B . an d  Co., th e ir  agents a t L ive rp o o l, the 
sh ipp ing  documents and  a  b i l l  d ra w n  by G. an d  
Co. fo r  W. and  Co.’s acceptance. On W. an d  Co. 
accepting the b il l ,  B . and Co. handed to them the 
sh ip p in g  documents, and  by th e ir  d irec tio n  de
live red  the cotton to the L .  B a ilw a y  Com pany to. 
be fo rw a rd e d  to Luddenden  Foot, but, before the 
whole o f  the cotton was delivered there, W. and  
Co. f ile d  a  p e tit io n  f o r  liq u id a tio n . G. and  Co. 
thereupon cla im ed the r ig h t o f  stoppage in  t ra n 
s itu  over the rem a inde r o f  the cotton.

H e ld , th a t by the terms o f  the contract between the 
pa rties , L ive rp o o l was the place o f  destina tion  fo r  
the cotton, and  th a t the transaction  between them  
was completed when W  and  Co. accepted the b il l  
d ra w n  a g a in s t the consignment, a n d  the sh ip p in g  
documents were handed over to h im .

A t  Luddenden Foot there was a  ra i lw a y  s id in g  
constructed on the p roperty  o f  the company, but 
kept, in  re p a ir  a t the expense o f  W . and  Co., f o r  
whose sole use and  convenience i t  was made. 
W hen trucks con ta in ing  bales o f  cotton reached 
Luddenden Foot, they were genera lly  p laced on 
the s id in g , an d  thence conveyed across the m a in  
l in e  o f  the r a i lw a y  to the m i l l  o f  W. and Co. on 
the other side. Such o f  the above mentioned bales 
o f  cotton as reached Luddenden F oo t p r io r  to the 
f i l in g  o f  the liq u id a t io n  p e tit io n  were, w ith  the ex
ception o f  one truck  load, w h ich rem ained on the 
general s id in g  o f  the company, p la c id  on the r a i l 
w a y  s id ing . Others were im m ed ia te ly  taken across 
to the m i l l  and m anu factu red , the rest rem a in in g  
upon the s id in g . Other portions o f  the cotton 
reached Luddenden Foot a fte r the date o f the 
l iq u id a t io n  petition.

H e ld , assum ing th a t L ive rp o o l was no t the desti
n a tio n  o f  the colton, th a t the cotton w h ich  was 
p laced  upon the ra i lw a y  s id in g  a t Luddenden  
Foot, had reached its  u ltim a te  destina tion  ; and  

I fu r th e r , tha t, under the circumstances, the de livery
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o f  p a rt o f  the cotton was a constructive d e live ry
o f  the whole.

T h e s e  were tw o  appeals fro m  an o rd e r made on 
th e  8 th  June  1875, by th e  ju d g e  of th e  C o u n ty  
C o u rt a t HaliFax.

F o r  m any years p r io r  to  the 17 th  o f  A p r i l  1875, 
G ibbes and Co., o f C harleston , U .S .A ., co tto n  
grow ers, were in  the  h a b it o f con s ig n in g  to  W h it 
w o r th  and Co., co tton  spinners, o f B oy  M i l l ,  a t 
Luddenden  F oo t, near H a lifa x , la rge  q u a n titie s  o f 
co tton  to  be used by them  fo r the  purposes o f 
th e ir  trad e . The  course o f dea ling  between th e  
pa rties  was th a t G ibbes and Co., fro m  tim e  to  tim e  
fo rw a rded  the  co tton  purchased o f them  to  L iv e r 
pool, consigned to  the  o rd e r o f W h itw o r th  and Co. 
S im u ltaneous ly  w ith  the  sh ip m e n t o f the co tton  
G ibbes and Co. d rew  upon W h itw o r th  and Co. 
fo r  the  a m o u n t of the  cons ignm en t, b ills  payab le  
s ix ty  days a fte r  s ig h t, and fo rw a rded  the  same 
fo r  acceptance, to g e th e r w ith  th e  b i l l  o f la d in g , to  
B ro w n , S h ip le y , and Co., the  agents a t L iv e rp o o l 
o f G ibbes and Co. B ro w n , S h ip ley , and Co., 
tra n s m itte d  the  d ra ft to  W h itw o r th  and Co. fo r  
th e ir  acceptance, w h ich  be ing  done and re tu rn e d , 
B ro w n , S h ip ley , and Co. fo rw a rd e d  th e  b i l l  
o f la d in g  to  W h itw o r th  and Co., and they, 
h a v in g  indo rsed  i t ,  sent i t  to  a M r. W in t le , 
th e  m anager o f  the  L ancash ire  and Y o r k 
sh ire  R a ilw a y  Com pany a t th e  JSTorth D ocks 
S ta tio n , L ive rp o o l, w here the  co tton  lay , w ith  cash 
su ffic ien t to  d e fra y  th e  charges fo r  th e  sea fre ig h t.  
The  ra ilw a y  com pany thereupon paid the  charges, 
to o k  possession o f the co tton , and  fo rw a rded  i t  by 
th e ir  ow n lin e  fro m  the  N o r th  D ocks s ta tio n  to  
Luddenden  F oo t, fo r w h ich  service th e  ra ilw a y  
com pany became e n tit le d  to  a fu r th e r  paym en t 
fro m  W h itw o r th  and Co. Som etim es, however, 
the  ra ilw a y  comp'any advanced the  charges fo r the 
sea fre ig h t w ith o u t w a it in g  fo r  a re m itta n ce  from  
W h itw o r th  and Co., and fo rw a rded  th e  co tto n  so 
obta ined to  Luddenden  F oo t, and de live red  i t  to  
W h itw o r th  and Co., d e b itin g  them  w ith  the  charges 
and fu r th e r  costs o f ca rriage . W h itw o r th  and Co. 
w ere la rge  custom ers o f th e  ra ilw a y  com pany, and 
in  the  case of co tto n  consigned to  the  f irm  th e  tru c k s  
c o n ta in in g  the  same were, on a rr iv a l a t L u d d e n 
den Foot, placed by th e  servan ts  o f th e  ra ilw a y  
com pany som etim es on one o r o th e r o f th e  genera l 
s id ings  o f th e  com pany in  the  s ta tio n  yard , and 
sometimes on a s id in g  ca lled th e  “  W h itw o r th  
S id in g ,”  o f w h ich  the  fo llo w in g  is a de sc rip tio n  : 
“  B o y  M i l l  is  s itu a ted  a t the  sou th  end o f  th e  ra i l
w ay s ta tio n  a t Luddenden  F o o t, and  a d jo in in g  to  
the  m ain  lin e  o f ra ilw a y , and on the o th e r side o f 
th e  ra ilw a y  opposite  to  B o y  M i l l ,  and, connected 
w ith  th e  m ain  lin e  by p o in ts  in  th e  o rd in a ry  w ay, 
is the  W h itw o r th  S id in g  w h ich  is  connected by 
a tu rn - ta b le  and cross lines o f ra ils  w ith  the  in te r io r  
o f B o y  M il l .  T h is  la t te r  s id in g  conta ins s ta n d ing  
room  fo r about tw e n ty  goods’ tru c k s  o f o rd in a ry  con
s tru c tio n . T he  so il upon w h ich  i t  stands is 
th e  p ro p e rty  o f  th e  ra ilw a y  com pany, b u t was 
o r ig in a lly  fo rm ed  and a fte rw a rds  k e p t in  re p a ir  
by  th e  ra ilw a y  company’ , a t the  expense and fo r 
the  sole and exc lus ive  use o f W h itw o r th  and 
Go. U pon th is  s id in g  a notice board was placed 
by the  ra ilw a y  com pany, and bea ring  in  large 
le tte rs  th e  w ords “  W h itw o r th  S id in g .”  T he  
s id in tr is  p ro tected  a t each end by b locks in  the 
o rd in a ry  w ay, and except when tru c k s  are be ing  
shunted on to , o r  taken  o ff  th e  s id ing , from , o r on 
to  th e  m ain  line , th e  b locks are  in v a r ia b ly  ke p t

closed and secured b y  pad locks.”  B u t,  w he reve r 
th e  tru c k s  o f c o tto n  were placed, no advice notes 
w ere  ever issued to  W h itw o r th  and Co., b u t dow n 
to  th e  18 th  A p r i l  1875, th e  f irm  was a llow ed to  
take  and rem ove th e  goods, su b je c t o n ly  to  the  
necessary p recau tions fo r  c ross ing  the  m a in  lin e  
a t th e ir  abso lu te  d isc re tio n , w ith o u t f re ig h t  b e in g  
req u ire d , on, o r be fore  d e liv e ry , as th e y  k e p t a 
ledger account o f fre ig h t  w ith  th e  ra i lw a y  com 
p a n y .”

I n  M a rch  1871, G ibbes and Co. u n d e r th e ir  
genera l con tra c t d ispa tched by the  B epub lic  steam er 
f ro m  N e w  Y o r k  seven ty-tw o  bales o f co tton , “  to  
be sh ipped to  L iv e rp o o l, consigned to  o rd e r, fo r  
account and r is k  o f W h itw o r th  and Co., L u d d e n 
den F oo t.”  I n  due course th e  invo ice , to g e th e r 
w ith  a b i l l  o f exchange, d ra w n  by  G ibbes and Co., 
fo r  1047i. 19s., was on the  6 th  A p r i l  received by  
W h itw o r th  and Co. fo r acceptance. T h is  be ing  
done, the  b i l l  was re tu rn e d  to  B ro w n , S h ip le y ,a n d  
Co., w ho the reupon  fo rw a rd e d  th e  b i l l  o f la d in g  to  
G ibbes and Co. G ibbes and Co. then  endorsed 
th e  b i l l  o f la d in g  to  M r .  W in t le , w ith  in s tru c tio n s  
to  send th e  co tto n  to  Luddenden  F oo t.

O n  th e  11 th  and 15th A p r i l ,  the  bales, ex 
B e p u b lic , reached Luddenden  F oo t, and upon th e ir  
a r r iv a l th ir ty - th re e  o f them  were im m e d ia te ly  
ta ke n  in to  the  m il l  and m anufactu red . O f the  
re m a in in g  th ir ty -n in e , tw e n ty , w h ich  w ere in  one 
o f the  com pany’s tru c k s , N o . 3166, were placed on 
th e  W h itw o r th  S id in g , and th e  o th e r n ineteen, in  
t ru c k  N o . 1260, rem ained  on the  ra ilw a y  com pany ’s 
genera l s id ing .

O n the 13 th  A p r i l  W h itw o r th  and  Co. in  l ik e  
m anner received a s im ila r  invo ice  and a, b i l l  fo r 
1079/. 16s. 9 d , in  respect o f seven ty -tw o  bales o f 
co tto n  sh ipped pe r C eltic, w h ich  were in  due 
course fo rw a rd e d  to  Luddenden  F oo t. T h is  
co tton  was s im ila r ly  disposed of, th ir ty - th re e  bales 
be ing  on th e  19 th  A p r i l  ta ke n  in to  the  m il l  and 
m anu factu red , tw e n ty  be ing  le f t  in  t r u c k  N o. 
11,695, on th e  com pany ’s s id ings, and the  re m a in 
in g  n ineteen, in  t r u c k  N o . 7524, reached Luddenden  
F o o t S ta tio n  on th e  21st.

O n th e  17 th  A p r i l  1874, W h itw o r th  and Co. 
file d  a p e tit io n  fo r  liq u id a tio n . A t  th e  genera l 
m ee tin g  he ld  on th e  8 th  M a y  th e  c re d ito rs  re 
so lved upon a liq u id a tio n  by a rrangem ent, and 
appoin ted  H . B la c k b u rn  trus tee .

O n the 18 th  A p r i l  th e  ra ilw a y  com pany, h a v in g  
no tice  o f the  p e tit io n , rem oved th e  t ru c k  N o. 3166 
on to  th e ir  lines, and c la im ed a genera l c a rr ie rs ’ 
lie n  fo r  unpa id  fre ig h t on the  fo u r tru c k s  o f  co tto n  
in  th e ir  possession.

O n the 21st A p r i l  E rn e s t S ch o tt, th e  M a n 
chester agent o f  G ibbes and Co., gave no tice  to  
th e  ra ilw a y  com pany th a t  he c la im ed on b e h a lf 
o f h is  p rin c ip le s  the  th ir ty -n in e  bales ex Celtic  
and  th e  th ir ty -n in e  ex B epub lic , w h ich  were in  
th e  fo u r  tru c k s  a t Luddenden  F oo t s ta tio n .

O n th e  27 th  A p r i l  1874, G ibbes and Co. ap p lie d  
fo r  an o rde r th a t, by  th e ir  no tice  o f the  21st, th e y  
had w e ll and e ffec tua lly  exercised th e ir  r ig h t  as 
unpa id  vendors  to  stop i n  t ra n s itu  the  bales o f 
co tto n  w h ich  rem ained  in  th e  possession o f the  
ra ilw a y  com pany. B y  an a rrangem en t between 
th e  pa rties  the  bales in  d isp u te  were sold, and 
th e  proceeds, a m o u n tin g  to  1220/., pa id in to  the 
bank to  abide the  re su lt o f th e  a pp lica tion .

O n the  8 th  June  1875, the C o u n ty  C o u rt Judge 
be ing  o f  op in io n  th a t  the  u lt im a te  d e s tin a tio n  o f 
th e  co tto n  was Luddenden Foot s ta tio n , and th a t
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th e  r ig h t  to  stoppage in  t ra n s itu  had been r ig h t ly  
exercised as to  the  th ir ty -n in e  bales ex C eltic , 
o rdered  and declared th a t G ibbes and Co. were 
e n tit le d  to  so m uch  o f the  sum paid in to  the  B ra d 
fo rd  B a n k  as represen ted  th e  bales ex Celtic, 
and th a t  the  trus te e  u u d e r the  liq u id a tio n  was 
e n tit le d  to  the  res idue  of the  said sum , be ing  th e  
am oun t w h ich  represented th e  th ir ty -n in e  bales 
ex Republic.

A g a in s t so m uch o f th is  o rd e r as re la ted  to  
th e  bales sh ipped ex R epub lic  G ibbes and Co. 
appealed, and the  tru s te e  appealed aga inst so m uch 
th e re o f as re la ted  to  those sh ipped  ex C eltic . T he  
tw o  appeals now came on fo r  bea ring  toge the r.

B e n ja m in , Q .C. and Jo rd a n , fo r  the  tru s te e , 
con tended : ( l )  T h a t the  co tton  upon  its  a r r iv a l a t 
L iv e rp o o l had reached the des tin a tio n  con tem 
p la ted  by the  vendors, w here i t  w o u ld  a w a it the 
fu r th e r  o rders  o f the  purchaser, and consequently  
th a t th e  tra n s itu s  then  ceased, th e  ru le  be ing  
th a t when goods a rr iv e d  a t th e  place where 
th e y  are to  rem a in , to  the o rde r and d ispos i
t io n  o f th e  purchaser, then , a lth o u g h  th e y  have 
n o t reached th e ir  u lt im a te  d e s tin a tio n , the  t ra n s i
tus  is  ended : ( W entworth  v. O uthw aite , 10 M .
&  W . 449.) (2) T h a t, assum ing  th e  r ig h t  o f  s top
page in  tra n s itu  to  co n tin ue  u n t i l  th e  co tto n  
reached Luddenden  F o o t, then  such o f th e  bales 
as had been placed on th e  “  W h itw o r th  S id in g  ”  
had reached th e ir  u lt im a te  des tin a tio n , and th a t 
the reby  the re  had been such a d e liv e ry  of p a rt as 
was e q u iva le n t to  a co n s tru c tive  d e liv e ry  o f  the 
w hole. T hey c ite d

Coventry v. Gladstone, L. Rep. 6 Eq. 49 ;
Crawshay v. Eades, 1 B .4 C .  185 ;
Bolton v. Lancashire Railway Company, L. Rep.

1 C. P. 431 ; 13 L. T. Rep. N. S. 769.
(3) T h a t the  lie n  fo r  fre ig h t  c la im ed by  th e  
ra ilw a y  com pany bad n o th in g  w ha teve r to  do 
w ith  the  question. T h a t th e  com pany cou ld  not 
p u t  an end to  th e  co n tra c t e x is t in g  between them  
an d  W h itw o r th  a t th e ir  ow n  v o lit io n  w ith o u t 
no tice  to  W h itw o r th  o r h is trus tee , and th a t, even 
i f  th e y  cou ld , i t  w ou ld  n o t a ffec t th e  p re -e x is tin g  
r ig h ts  o f o th e r persons.

A lla n  v. Grippes, 2 C. & J. 218.
Be Cex, Q.G. and F in la y  K n ig h t,  fo r  G ibbes and 

Co., a rgued contra , th a t  the  rea l tra n s itu s  never 
commenced u n t i l  the  goods reached L iv e rp o o l, 
because the  rea l consignees o f the  co tto n  were 
B tow d , S h ip ley , and  Co., who received i t  as the  
agents th e re  o f G ibbes and Co., and d id  n o t p a rt 
w ith  i t  u n t i l  the  b ills  o f exchange had been d u ly  
accepted; consequently , th e  co tto n  was in  the  
possession of the  vendors, o r  th e ir  agents u n t i l  
de live red  to  the  ra ilw a y  com pany to  be conveyed 
to  Luddenden  F oo t, and th a t, there fo re , the  r ig h t  
to  s top  i t  arose and con tinued  u n t i l  th e  co tton  
reached its  u lt im a te  des tina tion , w h ich  was no t 
“ W h itw o r th ’s S id in g ,”  b u t B oy  M il l ,  on th e o th e r  
side o f  th e  lin e ;  and th a t the ra ilw a y  com pany 
were carrie rs , n o t warehousem en, and th a t  th e ir  
course o f dea ling  w ith  W h itw o r th  p rec luded  them  
fro m  s e ttin g  up th e  lie n  w h ich  th e y  c la im ed. They 
c ited

Whitehead v. Anderson, 9. M. & W . 518 ;
Tucker v. Humphrey, 4 Bing. 516 ;
Berndtson v .  Stang, L. Rep. 4 Eq. 481 ; 13 L. T . Rep.

N. S. 583.
T he  C h i e ï  J u d g e .— I n  m y  op in ion , th e  case is 

reasonab ly clear, a lth o u g h  th e  several a rgum en ts  
u rg e d  before me appear to  have had considerable 
w e ig h t w ith  the  learned C o u n ty  C o u rt Judge.

The question  is one o f m ost o rd in a ry  occurence. 
M erchan ts , the  owners o f th e  co tton , a t C harleston, 
agree to  send sh ipm en ts  to  L ive rp o o l, and no
w here else. T he y  send them  fro m  C harles ton  by 
tw o  vessels fo r  tran ssh ip m e n t, and they  are to  be 
paid fo r b y  an acceptance o f W h itw o r th  and Co. 
The  vendors send th e ir  b ills  o f exchange to  
B ro w n , S h ip ley , and Co., in  o rd e r th a t  they m ay 
present the  b ills  fo r acceptance, and a t th e  same 
tim e  th e y  accom pany the  b il ls  w ith  sh ip p in g  
docum ents, and upon th e  acceptance o f the  b ills  
the  s h ip p in g  docum ents are g ive n  up. The  t i t le  to  
the  d e liv e ry  and  possession o f th e  goods is  tra n s 
fe rred  b y  means o f th e  b ills  o f la d in g . T he  des ti
n a tio n  o f the  goods was L iv e rp o o l. I f  a n y th in g  
had happened upon  the  voyage the re  w ou ld  have 
been a r ig h t  to  stop them  in  tra n s itu . A t  th e  
place w h ich  th e  vendors p rescribe  as the  d e s ti
n a tio n  o f th e  goods the  goods a rrive , and the 
tran s itu s  is a t an end. The  vendees, th e  persons 
a t whose r is k  and upon whose account the  goods 
were to  be so shipped, had no r ig h t  to  c la im  them  
unless th e y  were, as th e y  became b y  th e  ant o f  the  
agent o f th e  vendors , fu l ly  a u tho rised  to  act fo r  
them  on his ow n  p a rt, the  absolute ow ners of 
the  goods, w h ich  were th u s  sold and de live red . 
T hey were pa id  fo r  by  means o f b ills , w h ich  
I  am q u ite  aware were n o t good b ills  by reason 
o f the subsequent fa ilu re , b u t w h ich  was the  very 
m anner s tip u la ted  fo r  between th e  vendors and the  
purchaser, and w hen th e  goods a rr iv e d  a t L iv e r 
pool th e  purchaser acquired a r ig h t ,  by th e  fa c t o f 
h is  h a v in g  accepted th e  b ills  and pe rfo rm ed  the 
cond ition , to  dem and fro m  th e  sh ip ’s m aste r the 
d e liv e ry  to  h im  o f those goods, and he exercised 
th a t r ig h t .

T o  w ha t use, then, is  the  w hole  o f the a rg u 
m en t th a t the re  rem ained  a tra n s itu s  a fte r  th a t ? 
H o w  is  i t  possible to  say th a t the  tra n s itu s  
th e n  commenced P I f  th e  place o f des tina tion  had 
n o t been reached, then  a ll th a t M r. D e Gex has said 
to  me about a specia l o r genera l c a rr ie r  m ig h t have 
app lied, b u t th a t  is  n o t th e  presen t case a t a ll. 
W h e n  M r-  W in t le , the  agent fo r W h itw o r th  and 
Co., pa id  the  sea charges, w h ic h  he d id  on W h it 
w o rth  and Co.’s account, be became ho lde r o f the 
b ills  o f la d in g  fo r  W h itw o r th ,  and th e  goods were 
de live red  to  h im  in  th a t character, and there  was an 
end o f the  trans itus . The  tra n s itu s  th a t  takes 
place a f te r  th a t is o n ly  p rescribed by th e  p u r 
chaser, th e  vendors had n o th in g  to  do w ith  it .  The  
vendors ’ tra n s itu s  was a t an end, and i t  is  in  va in  
to  read cases, in  w h ich  a sh ip , be ing  cha rte red  fo r 
London , th e  goods are n o t de live red  fro m  the sh ip  
u n t i l  th e  ve n d o r exercises h is  r ig h t ,  or, be ing  cha r
tered fo r  Lo n do n  the sh ip  is  stopped a t Copen
hagen. A l l  these are fa m ilia r  instances o f stoppage 
in  tra n s itu . W h a t can th a t have to  do w ith  the 
case w hen i t  is  a case o f ba rga in  and sale o f goods 
to  be d e live re d  on th e  w h a rf a t L iv e rp o o l upon 
ce rta in  cond itions  be ing  com plied  w ith ?  The 
co nd itions  are com p lied  w ith , the  d e liv e ry  takes 
place, and th e  tra n s itu s  is  a t an end, and the  r ig h t  
a t la w  to  stop th e  goods a fte r  th a t  never existed. 
I f  th e  facts were o therw ise  the re  w ou ld  app a re n tly  
be a g rea t deal to  be sa id ; b u t  I  w i l l  n o t go in to  
tha t.

U p o n  the  h is to ry , how ever, w h ich  has been 
g ive n  to  me of th e  w ay in  w h ich  “  W h itw o r th ’s 
S id in g  ”  was a p a rt o f th e  ra ilw a y , and the  use 
w h ic h  was fro m  tim e  to  tim e  made by W h itw o r th  of 
th a t s id in g , I  t h in k  th e  goods had come home when
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th e y  w ere upon th e  s id ing . I  th in k ,  m oreover, 
th a t  the re  was a co n s tru c tive  d e liv e ry  o f the  
w hole  by d e live ry  o f p a rt o f th e  goods, i f  i t  were 
necessary, as in  m y ju d g m e n t i t  is n o t necessary, 
to  re so rt to  any such doc trine . I  th in k ,  also, the 
ta k in g  o u t a t h is  ow n w i l l  from^ several o f the 
tru c k s , c o n ta in in g  d iffe re n t parcels h o t d is t in g u is h 
able, and w o rk in g  up  in  h is  ow n m anu fa c to ry  th e  
goods so b ro u g h t fro m  L iv e rp o o l, was as c lear a 
co n s tru c tive  possession o f th e  e n t ire ty  as th e  law  
requ ires .

T he  o n ly  o the r th in g  to  be noticed is  th e  a c t o f 
the  ra ilw a y  com pany, w ho h a v in g  gone on in  an 
am icable m anner, n o t dem and ing  paym en t on the  
in s ta n t o f d e liv e ry  b u t keep ing  an account o f  the 
transactions between them selves and W h itw o r th , 
b e th in k  them selves a ll o f a sudden th a t they  w i l l  
keep such o f the  goods as had n o t been ca rried  
across the  ra ilw a y . I  do n o t use th e  w o rd  “  de
live re d ,”  b u t “  ca rrie d  across ” — u n t il th e y  were 
pa id  th e ir  charges. B u t  w h a t has th e ir  c la im  o f 
lie n  to  do w ith  the  question  w h ich  I  have to  con
s ide r ? T he y  m ay be r ig h t  o r w rong . U p o n  th a t 
I  w i l l  n o t express any so rt o f op in io n , b u t o f th is  
I  am clear, th a t i t  cou ld  n o t have a lte re d  any 
r ig h ts  w h ich  existed before. L ie n  upon w h a t ? 
U p o n  W h itw o r th ’s goods, and i t  is because they  
are h is  goods th a t they  c la im  th e  lie n . I t  is  n o t 
necessary, however, to  dw e ll upon  th a t  p a rt o f the 
case a t a ll.

I  am o f op in io n  th a t the o rde r made, and w h ich  
has g ive n  to  the  trus te e  o n ly  h a lf o f  the  goods 
w h ich  he contends belonged to  W h itw o r th  a t the 
t im e  o f h is  fa ilu re , cannot be susta ined . T he  p ro 
p e r o rd e r is  to  declare th a t  the tru s te e  is e n tit le d  
to  th e  whole o f the  goods, w h ich  were in  th e  pos
session o f the ra ilw a y  as th e  agents, ca rrie rs , o r 
a n y th in g  else you  lik e  to  ca ll th e m , of W h itw o r th ,  
a t the  tim e  o f th e  fa ilu re .

T he  cases, w h ic h  have been refe rred  to , re a lly  
h e lp  the  m a tte r and do n o t a ffect the  p rin c ip le  upon 
w h ich  I  have endeavoured to  decide it .  I n  W ent
w o rth  v. O uthw aite  (10 M . &  W . 449), w h ic h  is  ve ry  
p la in ly  in  p o in t, a lth o ug h  the re  were c e rta in  goods, 
w h ich  were to  be de live red  to  a m an a t a place 
t h i r t y  m iles fro m  Leeds, ye t, as they were de live red  
a t Leeds to  a w orkm an , th e  d e live ry  was oomplete. 
L o rd  A b in g e r  the re  says : “  I t  seems to  me th a t 
a g re a t p a rt o f the  ve ry  learned a rg u m e n t w h ic h  
we have heard, tu rn s  upon a question  o f fact, 
w h e th e r Leeds was th e  place ot de s tin a tio n  to  
w h ich  the goods were to  be sent. I t  m ay be the 
place o f des tina tion  a t w h ich  th e  goods are to  be 
a t the  consignee’s r is k , and I  th in k  th a t in  th is  
case i t  was th e  place w here th e y  were to  be a t h is 
r is k  u n t i l  he sent fo r  them .”  In  th e  v e ry  te rm s 
o f  th e  invo ice  th a t applies to  th is  case. M r.  B aron  
P a rke ’s ju d g m e n t is  to  th e  same effect : “  The 
goods had a rr iv e d  a t th e ir  place o f des tina tion , fo r  
th a t, as I  understand, means th e  place, to  w h ich  
they  were to  be conveyed by  th e  ca rrie rs , and 
w here they  w ou ld  rem a in  unless fresh  orders 
should be g iven  fo r th e ir  subsequent d ispos ition . ’ 
Then  he quotes th e  decision in  D ix o n  v . B a ldw en , 
w here  L o rd  E llen b o ro ug h , a fte r re fe r r in g  to  th e  
several cases upon th is  sub ject, says, “  I n  those 
cases th e  goods had so fa r g o tten  to  the  end o f 
th e ir  jo u rn e y  th a t  they  w a ited  fo r  new orders from  
the  purchaser to  p u t them  again  in  m o tio n , to  com 
m un ica te  to  th e m  ano the r subs tan tive  des tina tion , 
and w ith o u t such o rd e r th e y  w ou ld  con tinue  
s ta tio n a ry .”  T h e n ,in  W hitehead  v. Andersont p. 534

(u b i sup.), i t  is  s ta ted, “  T he  law  is  c le a rly  se ttled  
th a t  th e  unpa id  vendor has a r ig h t  to  re ta ke  the 
goods before they  have a rr iv e d  a t the  d es tina tion  
o r ig in a lly  con tem p la ted  by the purchaser, unless in  
th e  m eantim e th e y  have come in to  the  ac tua l o r 
co n s tru c tive  possession o f th e  vendee. I f  the  
vendee takes them  o u t o f the  possession o f th e  
c a rr ie r  in to  h is  ow n before th e ir  a rr iv a l,  w ith  o r 
w ith o u t th e  consent o f the  ca rr ie r, there  seems to  
be no d oub t th a t  the tra n s itu s  w ou ld  be a t an end, 
though , in  th e  case o f th e  absence o f the  c a rr ie r ’s 
consent, i t  m ay be a w ro n g  to  h im , fo r  w h ich  he 
w o u ld  have a r ig h t  o f ac tion .”

B u t, w ith o u t  go ing  fu r th e r  in to  the  a u th o rit ie s , 
w h ich , a lth o u g h  num erous, are n o t by a n y  means 
obscure o r d o u b tfu l, i t  appears to  me th a t th e  r ig h t  
to  stoppage i n  tra n s itu  ended when the  goods were 
de live red  by v ir tu e  of the  b il ls  o f la d in g  to  the  p u r 
chaser’s agent, and th a t a fte r th a t there  cou ld  be 
no r ig h t ,  fo r  the re  was no tra n s itu s  to  w h ich  the  
r ig h t  o f stoppage cou ld  a p p ly . I  sh a ll m ake no  
o rd e r as to  the  costs.

S o lic ito rs  fo r  the  trus te e , Johnson  and Weather - 
a lls , agents fo r  Rawson, George,and Wade, B ra d fo rd .

S o lic ito rs  fo r  G ibbes and Co., Speechly and Go., 
agents fo r  G. E .  M u m fo rd , B ra d fo rd .

fopemo Court of Jutaturo .
COURT OF APPEAL.

S IT T IN G S  A T  W E S T M IN S T E R .
Eeported by Gil b e r t  G. K e n n e d y , Esq., Barrister-at-law.

N ov. 20, 22, and  23 ,1875.
(B e fo re  the  L obd  C h a n c e l l o r  (C a irns),K e l l y , C .B ., 

B r a m w e l l , B  , and B l a c k b u r n , J.)
Ogg and another v . Shuter.

Sale o f  goods— Gash aga ins t b i l l  o f  la d in g  R efusa l 
by pu rchaser to p a y — Vendor’s r ig h t  to re ta in  
possession— Jus disport endi.

Where by the terms o f a■ contract the b i l l  o f  la d in g  
is  deliverable upon the vendee’s f u l f i l l in g  certa in  
conditions,the sh ipper is  en title dn o t on ly  to re ta in  
possession o f the goods under such b i l l  o f  la d in g  
u n t i l  those cond itions are fu l f i l le d , but also in  
case o f  the vendee’s d e fa u lt to dispose o j the goods.

L . ,  a  potato m erchant in  F rance , contracted to sell 
to p la in tiffs , potato merchants in  E n g la n d , tw enty  
tons o f  potatoes, to be delivered  “  free on board, 
and  “  cash aga inst b i l l  o f  la d in g .”  The p la in t if fs  
p a id  301. on account. The potatoes were p u t by 
L . in to  sacks o f the p la in t if fs ’, sent by them f o r  
th a t purpose, and  L . drew  on the p la in tif fs  “  a t 
s ig h t”  fo r  the balance o f  the agreed p rice , and  
despatched the potatoes in  E n g la n d . The s h ip 
m ent on a r r iv a l was supposed by the p la in t i f  s, 
erroneously, to be six'een sacks sho rt, and the 
p la in t if fs , therefore, refused to accept the f u l l  d ra ft  
d ra w n  on them by L . but offered to accept a d ra ft  
f o r  the am ount less a  deduction proportioned  to 
the supposed short shipm ent. L . ’s agent in  E n g 
la n d  thereupon endorsed the b i l l  o f  la d in g  to the 
defendant w ith  ins tru c tio n s  to sell, w h ich the de
fe n d a n t d id .

H e ld  (reversing the decision o f  the Common F leas), 
th a t the p la in t if fs  were in  de fau lt, and  th a t thê  
defendant ivas en titled  to the verd ict. F o r  th a t 
the terms o f  the contract e n titled  the vendor to
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re ta in  possession o f  the goods u n t i l  the p la in t if fs  
com plied w ith  the cond itions o f  paym ent, a nd  tha t 
as the p la in tif fs , made d e fa u lt in  com p ly ing  w ith  
those cond itions , the vendor o r h is  agent had  
pow er to dispose o f  the goods.

T h is  was an appeal b y  th e  de fendant u n d e r th e  
p rov is ions o f the Com m on L a w  P rocedure  A c t  
1854, aga ins t the  decis ion o f  the  C o u rt o f Com m on 
Pleas in  d is ch a rg in g  a ru le  o f  th a t co u rt, ob ta ined  
b y  th e  de fendant to  e n te r a v e rd ic t fo r  th e  defen
d an t instead o f the  v e rd ic t n o m in a lly  entered fo r th e  
p la in t if f .

The  dec la ra tion  was in  tro v e r  fo r  251 sacks o f 
potatoes and 251 sacks. T he  pleas were n o t g u ilty ,  
and  n o t possessed. Issue  thereon.

1. T he  fo llo w in g  is  a s ta tem en t o f th e  case.
2. T he  p la in t if fs  b ro u g h t an ac tion  aga ins t th e  

defendant, fo r  the  conversion by the  de fendan t o f 
ce rta in  potatoes a lleged to  be th e  p ro p e rty  o f the 
p la in tif fs , and th e  cause came on fo r t r ia l  before 
K e a tin g ,' J., on the 1st M ay  1874, a t W e s tm in s te r 
H a ll,  when the  fo llo w in g  facts and correspondence 
were g iven  in  ev idence; and the  learned  ju d g e  
d irec ted  a ve rd ic t to  be entered fo r the  p la in tiffs , 
w ith  leave to  the  de fendant to  move to  en te r a 
n o n s u it o r a v e rd ic t fo r  th e  defendant, th e  c o u rt to  
be a t l ib e r ty  to  d ra w  inferences o f  fact.

3. The  p la in tif fs  are po ta to  salesmen.
4. The  de fendant is  a p a rtn e r in  th e  f irm  o f 

C o m fo rt and S hu te r, w ho are po ta to  salesmen.
5. In  the m on th  o f Jan. 1874, a co n tra c t was 

entered in to  b y  th e  p la in t if fs  w ith  M on s ie u r 
Paresys L o u tre  o f M e rv ille  in  F rance  fo r  th e  p u r 
chase o f a q u a n tity  o f potatoes on th e  te rm s  con
ta ined  in  th e  fo llo w in g  le tte rs  and te legram s.

Merville, 5th Jan. 1874.
Messrs. Ogg and Co., London.

In  answer to your letter of the 3rd inat. I  can let you 
have 200 tons of potatoes (lesquins) of this country, good 
sound goods, at the price of 82 francs for 1000 kilo
grammes, put on board p.t Dunkirk, to be delivered in 
the course of the present month, payable in cash, that is 
to say, against bill of lading signed by the captain, and 
the statement of weight of the sworn weighers of the 
city of Dunkirk. I f  you accept my offer please reply by 
return of post, and do not fail to send at the same time a 
cheque for 25Z. as an earnest of the bargain.

P a r e s y s  L o u t r e .
Telegram from Plaintiffs to Paresys Loutre.

i4th Jan. 1874.
Can you supply us lesquins at 80 francs per 1000 kilo

grams free on board at Dunkirk ?
Lesquins are higher. Cannot supply you at less than 

84 francs free on board.
Telegram from Plaintiffs to Paresys Loutre.

15th Jan.
Ship on board of steamer, Dunkirk to London, 20 tons 

of lesquins at 84; as sample. We send cheque for 30Z. 
by letter to-night.

Letter from Plaintiffs to Paresys Loutre.
Jan. 16.

We have duly received your telegram of 14th inst., 
and confirm ours of the 15th inst., enclosed please find 
the cheque for 30Z. on account, also delivery order for 300 
sacks shipped to Messrs. Berthelot. Derode, to whom you 
will be good enough to apply. We recommend you to 
Bhip as promptly as possible, as this small order is simply 
to judge of the quality of goods you can Bupply us with, 
and if we are satisfied it  will lead to more important 
business.

Letter from Paresys Loutre to Plaintiffs.
18th Jan.

I  have received your telegram dated the 14th Jan. at 
three in the afternoon, and I  have replied immediately 
by telling you that I  could not. give you lesquins at less 
than 84 francs free on board, and asked you to reply im
mediately by telegram. I  have likewise received your 
telegram dated 15th Jan., 5.47 p.m., received the 16th at j

10 a m. ; and I  have besides received your letter dated 
the 16th Jan., received on morning of 17th, inclosing a 
cheque for 30Z. ; also a delivery order for fifteen bundles 
of sacks, sent by steamer, and asking me to. send you 
20,000 kilogrammes as a sample. To please you I  will send 
the quantity of lesquins you ask me for, notwithstanding 
your telegram reached me too late, but I  hope that in 
future we shall have more important sales.

6. I n  pursuance o f th is  a rrangem ent, Paresys 
L o u tre , by  h is  agent, F . Cam ys V a n  R ycke , o f 
D u n k ir k ,  p u t  potatoes of th e  w e ig h t o f 18,878 k i lo 
g ram m es in to  251 o f th e  p la in tiffs *  sacks sent by  
them  to  Paresys L o u tre , and sh ipped th e  same on 
board th e  steam ship  B londe  a t D u n k ir k  u n d e r the 
fo llo w in g  b i l l  o f la d in g  :—

I ,  Fowler, master, after God, of the ship named Blonde 
now at Dunkirk, intending at a proper time to pursue my 
voyage under the protection of God until I  arrive at the 
city of London, there to unload, acknowledge to have 
received into my said ship, to be carried on deck, from 
here, of you Mr. F. Camys Van Rycke, 251 sacks of 
potatoes (lesquins), weighing in the whole 18,878 kilo
grammes, all the sacks in good condition, marked as in 
th<* margin [in the margin of the bill of lading was put 
“  Mark of said sacks, Ogg and Co.”], which I  promise to 
deliver in the same form, except perils and accidents of 
the sea, at London, to order, on payment to me for freight 
of the sum of 8s. per 1000 kilogrammes, besides advances 
according to the usual custom of the sea ; and for per
formance of the above I  have bound and do bind by this 
my person my goods and my said ship with the tackle. 
In  faith of which I  hav'' signed four bills of lading of the 
same tenor, the one of which being accomplished the 
others to be void. Done at Dunkirk, the 24th Jan. 1874. 
On deck at shipper’s risk.

For the Master,
¿87 11s. Id ., indorsed F. Camys Van Rycke, 

Comfort and Shuter.
7. O n th e  2 5 th  Jan. 1874, th e  said Cam ys V a n  

R ycke  advised the  p la in t if fs  in  th e  fo llo w in g  
le tte r  :—

I  have the pleasure of advising that according to the 
order of Mr. Paresys-Loutre of Merville, I  have sent you 
by steamer Blonde, Captain Fowler, Ogg and Co., 251 
sacks of potatoes (lesquins), weighing net 18,878 kilo
grammes. Inclosed is the invoice that Mr. Paresys has 
given me directions to address to you, and the balance of 
34Z., which I  have drawn on you at sight. W ill you give 
it  your good attention ? The bill of lading will be sent 
you with my draft. There remain 49 empty sacks at your 
disposal.

T he  invo ice  was inclosed.
8. Paresys L o u tre  to  p la in t i f f :—

26th Jan.
In  answer to your letter of 24th inst., you must by 

this time have had the advice from my representative at 
Dunkirk, Mr. Camys, of the departure of the 20,000 kilo
grammes ; he must have drawn on you for the payment 
of the balance for the goods. Lesquins have risen the 
last ien days 15 francs the 1000 kilogrammes. This kind 
of potato is becoming very rare here. I f  the demand ior 
them continues there will remain none in a month.

9 O n the 26 th  Jan. 1874, the  potatoes a rr iv e d  
on board the  steam ship Blonde  in  th e  Tham es, and 
were landed a t C o tto n ’s w h a rf on th a t o r  th e  ne x t 
day.

10. M oos. Cam ys V a n  R ycke  d rew  a b i l l  o f ex
change on the  p la in tif fs  pu rsu a n t to  the  te rm s  of 
th e  le t te r  o f the  25 th  Jan., and annexed the re to  
th e  said b i l l  o f la d in g  endorsed by h im , o f w h ich  
b i l l  o f exchange the  fo llo w in g  is a copy :

Dunkirk, 25th Jan.
B. P. 34Z.

A t Bight, please pay to my order, and against bill of 
lading hereto annexed, the sum of 34Z. sterling, value in 
goods, and according to advice of yours devoted.

F. Ca m y s  V a n  R y c k e .
Good for 34Z. sterling.

To Messrs. Ogg & Co.
[H e re  fo llo w e d  several indo rsem en ts .]
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11. The  said d ra f t  fo r  34Z., dated 25th Jan. 1874, 
was enclosed w ith  the said b i l l  o f  la d in g  annexed 
the re to , on 26 th  Jan. 1874, to  Messrs. A . Petyfc 
and Co. (M r. Cam ys V a n  R ycke ’s bankers),and  was 
presented by M essrs. D evaux  &  Co. w ith  th e  b i l l  
o f la d in g  annexed, to  the  p la in tif fs  fo r  paym ent on 
th e  2 7 th  Jan. 1874, who refused  to  pay th e  said 
b i l l  o r to  honour the same, on th e  g ro u n d  stated in  
the  fo llo w in g  le tte r  w r it te n  b y  them  to  M r. 
Paresys L o u t r e :—

We have just seen the goods shipped on board the 
Bteamer Blonde, and we find that there are 16 sacks short 
shipped, and that there are only 235 sacks of lesquins 
loaded, which is stated on the bill of lading, of which the 
captain is the bearer.

We have asked Mr. Devaux, the holder of your draft 
to keep it  until the discharge of the vessel, to see what 
there is on board. To this he has refused his consent, 
and we have necessarily refused to pay the amount, viz,, 
34Z. We request you then to write to your agent h>jre, 
to present to us the invoice receipted, and the bill of 
lading of what there is on board, and we will pay what 
is due. On your sending us the invoice and bill of 
lading we will send you a cheque by return. Pray then 
to direct your agent at Dunkirk to ascertain if any have 
been left on the quay, and to take care of our empty 
sacks.

The s ta tem en t o f the  s h o rt sh ip m e n t in  the  
above le t te r  proved  to  be erroneous, the  q u a n tit ie s  
specified in  the  invo ice , b i l l  o f la d in g , and co rre 
spondence be ing , in  fac t, on board.

12. O n 27 th  Jan. 1874, M essrs, Scorer and 
H a r r is ,  no taries o f the  R o ya l E xchange, London , 
presented th e  same b i l l ,  w ith  b i l l  o f la d in g  
a ttached fo r paym en t, and paym en t was again re 
fused b y  the  p la in tif fs , and they  noted i t ,  and  i t  
was re tu rn e d  to  M essrs. C. D evaux and Co.

13. O n the  30 th  Jan ., the de fendan t to  w hom  the  
said b i l l  o f la d in g  and b i l l  o f exchange had then 
been respective ly  g iven , and endorsed b y  Cam ys 
V a n  R ycke  presented to  the  p la in tif fs  th e  said 
d ra ft ,  and the b i l l  o f la d in g  endorsed by  th e  f irm  
o f  C o m fo rt and S h u te r annexed there to , and re 
quested th e  p la in t if fs  to  ho n ou r and pay th e  said 
d ra ft ,  w h ich  th e y  fo r  th e  reasons aforesaid aga in  
declined  to  do.

14. O n the  30 th  Jan . th e  p la in t if fs  w ro te  the  
fo llo w in g  le t te r  to  the  d e fe n d a n t:

We hereby give you notice that the 251 sacks potatoes 
arrived per steamer Blonde, were consigned to us and are 
our property, and if you part with them to anybody else 
you will be held responsible for sale, &c.

A n d  on the 2nd Feb. 1874, the  p la in tiffs  w ro te  
the  fo llo w in g  le tte r  to  Paresys L o u tre  :—

Our Mr. Ogg having left London for Antwerp on 
Saturday last, at that time we were not able to ascertain 
the correct quantity of potatoes shipped to us per 
steamer Blonde. We wish you to understand that we 
only want what is right, and we regret that we do not 
know each o^her better, and as we have been treated un
fairly in business transactions of this nature before, we 
think it  well to see quantity of goods before we pay on 
bill of ladiug, especially as the officials inform us of short 
shipment. Since Mr. Ogg’s departure the potatoes have 
been discharged from vessel to wharf, and find on exami
nation the goods are correct in quantity. I  have tele
graphed the particulars to Mr. Ogg in Antwerp, and on 
his return on Thursday, he will then take delivery of the 
goods. We have not to thank the broker st Dunkirk for 
all this unnecessary trouble.

15. On the  2nd Feb. th e  defendant in  conse
quence o f in s tru c tio n s  he had received fro m  M r .  
Cam ys V a n  R ycke . sold the goods.

16. A t  the  t r ia l  before M r. Ju s tice  K e a tin g , 
a fte r th e  fo rego ing  facts and correspondence had 
been proved, i t  was fo u n d  as a fa c t b y  th e  j  u ry  
th a t th e  goods were n o t o f such a perishab le

n a tu re  as to  render the  sale o f the  potatoes neces
sary, and thereupon  th e  learned  ju d g e  d irec te d  
th a t a v e rd ic t shou ld  be entered fo r the  p la in tif fs , 
w ith  leave to  the  de fendant to  m ove to  en te r th e  
v e rd ic t fo r  h im . The  c o u rt to  d ra w  inferences o f 
fact.

17. I t  was a d m itte d  h y  th e  counsel fo r  the  
p la in t if fs  th a t th e  vendor, Paresys L o u tre , had, on 
the  30 th  Jan., a t the  tim e  o f th e  p la in t if fs ’ re fu s a l 
to  honour th e  d ra ft, a lie n  upon the  potatoes fo r 
th e  unpaid  purchase m oney o f 34Z.

T he  C o u rt o f Com m on Pleas d ischarged  the  ru le  
obta ined by th e  de fendant, a fte r  ta k in g  t im e  to  
consider (a).

(a) The judgments in the court below were as follows : 
Jan. 22.—Lord Co l e r id g e , C.J.—The facts in this 

case are shortly these. There is a contract for the sale of 
potatoes by the person whom the defendant represents to 
the plaintiffs, to be delivered free on board within a 
month, and payment is to be by ca*h against bill of 
lading. The goods are shipped in the plaintiff’s sacks, 
under a bill of lading, which is indorsed to the defendant. 
A part payment of 30Z. is made. The action being for 
a conversion of the potatoes by tbe defendant, it  was 
objected by his counsel that the property in the potatoes 
had never passed to the plaintiffs. I t  was contended on 
the other side that the property had passed, and that the 
vendor had merely reserved a lien on the goods for the 
price My brother Keating directed a verdict for the 
plaintiffs, reserving leave to the defendant to move. I  
am of opinion that his ruling was correct. The result 
of the decisions which were cited is, that the question 
whether the property in goods has passed under a con
tract of sale is a question of intention to be gathered 
from all the circumstances, the expressions made use of 
in the contract, and also the surrounding circumstances. 
In  the case of a specific chattel, the rule is that the sale 
passes the property. So also the general rule, as laid 
down in several cases, is that, in the absence of counter
vailing circumstances, the specific appropriation of goods 
to the contract, viz., their being placed in vessels or 
receptacles provided by the purchasers, would pass the 
property. Here the potatoes were separated from a 
larger bulk, and placed in the plaintiffs’ sacks, which had 
been sent over for the purpose. In  addition to this very 
strong fact there is also the expression “ free on board ” 
in the contract, which has in previous cases been relied 
on, not as absolutely conclusive to show that the pro
perty passed, but as a strong element to be considered in 
favour of that conclusion. There is also the further 
fact that there was a part payment of 301. All these 
are very strong circumstances to show that the property 
passed; but it  is contended, on ¿he other hand, that the 
expression, “ cash against bill of lading,” in the contract 
is of itself conclusive to ascertain the intention of the 
vendor; that, the bill of lading being the ind ic ium  of 
property, the fact that the purchaser was not to receive 
i t  until he paid the price, unmistakably indicated the 
intention that t ill then the property should not pass. In  
support of this view a great many cases and dicta of 
judges were cited. These authorities appear to me to go 
no further than the conclusion that, in the absence of 
countervailing circumstances, the stipulation for cash 
against bill of lading would have been conclusive. In  
like manner many of the circumstances existing in this 
case have been held, in the absence of countervailing 
circumstances, to be conclusive evidence of an intention 
to pass the property. There is also another strong fact 
against the plaintiff’s contention, viz., that the bill of 
lading was iudorsed to the order of the defendant; but 
that again is only evidence of the intention, and may be 
rebutted by contrary evidence. The rule as deducible 
from all the cases, and as it  is laid down in the learned 
works of Blackburn, J., and Mr. Benjamin on Sale, is, 
that the question whether the property has passed being 
one of intention to be collected from all the circum
stances, no single circumstance is necessarily conclusive 
in all cases, but the conclusion to be drawn must depend 
on a balance of the various circumstances on one side 
and the other. The question is, therefore, one of fact 
for a jury ; and we have here, being placed in the posi
tion of a jury, to determine it as a question of fact. I  am
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M ilw a rd , Q.C. and W ill is  fo r  the  defendants.—  
F irs t ,  th e  p ro p e rty  in  these goods d id  no t pass to  
th e  p la in t if fs .  B y  the  f ir s t  le tte r , nam ely th a t  of 
5 th  Jan., the  goods are to  be p u t on board a t D u n -

of opinion that, taken altogether, the evidence in this case 
shows that it  was intended by the parties that the pro
perty should pass at Dunkirk. There was another point 
raised as to the form of the action to which it  is neces
sary to avert. I t  was contended that the plaintiffs 
could not maintain trover because there was at least a 
lien on the part of the vendor. This question appears 
to me to depend on the question whether there was an 
absolute refusal by the plaintiffs to accept the bill of ex
change in compliance with the terms of the contract. I f  
there was, our decision on this point must be for the 
defendant. The facts, however, do not appear to me to 
show that there was such a refusal on the part of the 
plaintiffs to accept the bill. When the potatoes arrived 
i t  was supposed by both parties that there were sixteen 
sacks short. The plaintiffs said that they could not 
accept the bill for the price of the full number when 
there were sixteen short; that they were quite) ready 
immediately to pay the amount less the deficiency, or if 
the defendant liked to wait till the vessel was unloaded, 
they would aocept for what was actually on board. The 
defendant would be satisfied with nothing else than the 
immediate and absolute acceptance of the bill for the full 
amount. The plaintiffs never refused to comply with 
the contract, and when it  turned out that the parties 
were mistaken, and the full quantity was on board, they 
were perfectly willing to have taken the whole. Under 
these circumstances it appears to me that the right of 
lien did not exist, and the right of possession as well as 
of property had passed to the plaintiffs. This rule must 
therefore be discharged.

Gr o v e , J.—I  am of the same opinion. Mr. Willis ap
peared at first disposed to contend that the term, “ cash 
against bill of lading,” was absolutely conclusive evi
dence of the intention not to pass the property; but 
finding that he could not sustain this view he argued 
that it was prim d facie  conclusive, and that there was 
no circumstance in the present case sufficient to rebut it. 
Standing by itself it  might be conclusive, but there are 
additional facts in this case. There is first, the fact that 
the bill of lading was indorsed to the consignor’s agent, 
which is strongly in the defendant’s favour. But then 
there are the other circumstances, which appear to me 
of still greater weight in the plaintiff’s favour, viz., that 
the delivery was to be free on board, that there was a 
part payment, and that the sacks in which the potatoes 
were shipped were the plaintiff’s. A ll these are ex
tremely Btrong facts pointing to the conclusion that the 
property passed, and one of these was considered so very 
strong in the case of Brown v. Hare (ub i in f.)  as to 
make that almost a decision in point to the present case. 
I t  is true that the cases run very fine, but none of them, 
I  think, depart from the proposition that the question is 
one of intention for the jury, where there are circum
stances pointing both ways. The case of Brown v. 
Hare (ubi in f.)  is very plainly to that effect. In  that 
case the oil, which was the subject of contract, was to be 
shipped “ free on board,” and was to be paid for by bill 
of exchange on delivery to the defendants of the bill of 
lading. I t  was so shipped free on board, and the bill of 
lading taken deliverable to shipper’s order. So far the 
case was very similar to the present, but the bill of lading 
was there indorsed to the purchasers, whereas here it  was 
indorsed to the vendor’s agent. I t  was held that the pro
perty passed to the purchasers when the goods were 
placed “ free on board,” in performance of the contract, 
and that it  was a question for the jury whether the 
plaintiffs so shipped the oil in performance of their con
tract to place it free on board, or for the purpose of re
taining a control over it  and continuing to be owners 
contrary to the contract. The expression “ free on board ” 
appears to have been the main point relied upon in that 
Cise. Here, not only were the potatoes to be delivered 
“ free on beard,” but there was part payment and 
delivery into plaintiffs sacks, which alone would be the 
strongest evidence, according to one class of decisions, 
that the property passed. The terms “ cash against bill 
of lading” may very well be satisfied by construing 
them as meant to preserve the vendor’s lien and so as

k ir k ,  “  cash ag a in s t b i l l  o f la d in g  signed b y  cap
ta in ,”  w h ich  shows th a t the  p ro p e rty  was n o t to  
pass u n t i l  th e  purchaser shou ld  have paid th e  cash 
and received th e  b i l l  o f la d in g . “  free on b o a rd ”  
was he ld  by th e  C o u rt o f Com m on Pleas to  mean 
th a t  w hen p u t on board th e y  w o u ld  become the  
p ro p e rty  o f th e  purchaser, b u t th is  expression 
a lludes to  th e  paym ent, to  in d ica te  th e  p a rty  w ho 
is to  pay to r  th e  b i l l  o f la d in g . [Bramwell, B.— 
Suppose th e  sh ip  had  gone to  th e  bo ttom , who 
w o u ld  have to  bear the  loss P] The  vendor. B ro w n  
v. H a re , 4 H . &  N . 822; 29 L .  J. 6, E x . is  th e  case 
re lied  on in  th e  c o u rt below to  show th e  p ro p e rty  
bad passed, b u t the re  was th is  d iffe rence  in  th a t 
case th a t  the  b i l l  o f la d in g  was forw arded and the 
o b je c t o f fo rw a rd in g  the  b i l l  o f la d in g  was to  make 
th e  goods de live rab le  to  th e  consignee. [Bram- 
well, B.—W here  a b i l l  o f la d in g  is to  o rder, and 
cash ag a in s t b i l l  o f la d in g , I  have always u n d e r
stood th a t i f  paym en t is  n o t m ade th e  vendor m ay 
resum e possession o f th e  goods.J The  b i l l  o f
la d in g  be ing  de live rab le  on paym en t is conclus ive  
to  show the  p ro p e rty  d id  no t pass. T here  is no t 
an in te n tio n  on th e  p a rt o f the  vendor to  pass the  
p ro p e rty  : (S heppard  v . H a rr is o n , L .  Rep. 5 E . & I .  
A p p . 116 ; 24 L . T . Rep. N .  S. 857.) W h e re  goods 
are to  be de live red  aga ins t goods o r m oney, o r 
a n y th in g , the  events m u s t be contem poraneous, 
and u n t i l  th e  co nd itions  are fu lf il le d , a lth o ug h  p u t 
in to  vendee’s ships, th e  p ro p e rty  doe3 n o t pass :

Bussey v. B arne tt, 9 M. &  W. 312;
Bishop v. Shilleto , 2 B. & Aid. 329 ;
Brandt v. Bowlby, 2 B. & Ad. 932.

[T h e  Lord Chancellor. —  T h is  is  a co n tra c t in  
m ercan tile  language, b u t i f  we paraphrase i t  th u s  :

not at all inconsistent with the other facts pointing to an 
intention that the property should pass.

D e n m a n , J.—I  am of the same opinion. I t  was 
desirable that we should be referred to the cases on this 
subject; but in the result I  have no doubt the true 
principle is, that the question whether the property has 
passed is one of fact for the jury on consideration of the 
facts on both sides of the question. The rule on the sub
ject is put very clearly in the case of Van Casteel v. 
Booker (2 Ex. 691). We have here to act as jurymen; and it 
appears to me that the facts very strongly preponderate 
in favour of the conclusion that the intention was that 
the property should pass, and that the terms which were 
relied on as pointing to a contrary conclusion should be 
construed as merely intended to preserve the vendor’s 
lien. W ith  regard to the question whether trover will 
lie, I  agree entirely with the view taken by my Lord.

K e a t in g , J.—I  also agree in the conclusion that the 
intention was that the property should pass, the lien for 
the balance of the purchase-money, after payment of 30i. 
being reserved to the vendor. W ith regard to the ques
tion whether the action of trover was maintainable, it  is 
the law, that if one party absolutely refuses to perform 
the contract, the other party may rescind. I i  the defen
dant was entitled to rescind he was entitled to sell the 
potatoes, and his so doing was no conversion ; but if he 
was not so entitled there was a conversion. The ques
tion, therefore, is whether there was an absolute refusal 
on the part of the plaintiffs to perform the contract. I t  
appears to me that there was no such refusal. I t  
being supposed that some of the sacks were missing, they 
said, “ I f  they are found we will at once accept the bill 
for the full amount; if they cannot be found we are 
not bound to accept in respect of cargo that is not 
delivered.” The defendant, the market having in the 
mean time risen considerably, proceeded immediately to 
sell the potatoes. I  think that a reasonable time had 
not elapsed, and that there was no evidence of such a 
refusal to perform the contract as would justify the 
defendant in rescinding the contract and selling the 
potatoes. There was, consequently a conversion of the 
potatoes, and the action is maintainable.

B u ie  discharged .
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“ th e  goods are p u t on y o u r  ships, th e y  are y o u r 
p ro p e rty , b u t unless yo u  com p ly  w ith  th e  con
d it io n  o f paym en t aga inst the  b i l l  o f la d in g , we 
reserve a ju s  d isponend i to  se ll th e m .” ]  T h a t 
w o u ld  he unarguab le , b u t we contend now  th a t 
p u t t in g  them  on board was n o t w ith  th e  in te n tio n  
o f v e s tin g  th e  p ro p e rty  in  th e  vendee, b u t to  
d e liv e r  them  sub ject to  th e  co nd ition  : (Moakas v. 
N icho lson , 19 C. B ., N . S., 290; 34 L .  J . 273, O. P .; 
12 L .  T . Hep. N . S. 573). S econd ly : I f  th e  p ro 
p e rty  d id  pass, we con tend  th a t th e  possession 
m ig h t be re ta in e d  u n t i l  the  fu lf ilm e n t o f con
d it io n s , and consequen tly  th e  vendee cannot 
b r in g  tro v e r. [ K e l l y , C. B .—- Is n o t the  p r in c ip le  
in  a l l  these cases th a t t ro v e r  w i l l  n o t lie  w ith o u t 
possession ?] C e rta in ly , a vendor w ho  has a 
r ig h t  to  m a in ta in  possession is in  the  p o s itio n  o f a 
person w ho has a r ig h t  to  re ta in  goods in  pawn. 
(H a ll id a y  v. Holgafe, L .  B,ep. 3 E x . (E x. Ch.), 299; 
37 E . J. 174, E x . ; 18 L .  T . Bep. N . S. 656, w h ich  
is  co n firm ed  in  D o n a ld  v . S uck lin g , L .  Eep. 1 Q. B. 
585 ;_ 14 L .  T . Bep. N . S. 772.) I t  is  here 
a d m itte d  th a t  the  vendor had a lie n , the  con
ve rs ion  is on 2nd Feb., th e  le t te r  o ffe rin g  to  take  
d e liv e ry  is on 2nd Feb., show ing  th a t th e  vendee 
was in  d e fa u lt b y  h is refusals, and th a t th e re  was 
no m an ifes ta tion  o r  d isp o s itio n  to  pa y  u n t i l  th a t 
date, and, the re fo re , th e  case o f M ilg a te  v . Kebble  
(3 M . &  G. 100), is in  p o in t, th a t  case wub fo llow ed 
by

W ilmhurst v. Bowker, 7 M. & G. 882 ; and
Bloxam  v. Saunders, 4 B. & C. 941.

P rentice , Q.C. and H o ll  fo r  th e  p la in t if fs .—  
F i r s t : The  p ro p e rty  passed im m e d ia te ly  the  goods 
w ere p u t in to  th e  sacks, o r  ra th e r  th e  m om ent 
th e y  were p u t free on b o a rd : (A ld r id q e  v . Johnson 
7 E . &  B . 885 ; 26 L .  J . 296, Q. B .). [T h e  Loud 
Chancellor.— D o  yo u  say th e  p ro p e rty  passed 
a b so lu te ly  and  inde fen s ib ly .] I t  passed sub jec t to  
a lie n . T he  potatoes had risen  in  p rice , and, th e re 
fore, th e  p la in t if fs  d id  n o t refuse these potatoes in  
a n y  fac tious  m anner, b u t  because th e y  bond fid e  
be lieved th e re  was a s h o rt d e liv e ry , th e re  was a 
c lear in t im a tio n  th e y  were ready to  pay fo r  the 
goods, and there  was n o th in g  to  ju s t i f y  the 
se lling .

Valpy V. Oakley, 16 Q. B. 941.
Secondly : T ro v e r w i l l  lie . L o rd  C am pbe ll, in  
A ld r id g e  v. Johnson, a t  p. 299, says, “  as soon as 
each o f th e  p la in t i f fs  (vendee’s) sacks were f il le d  
w ith  b a rle y , eo in s ta n ti th e  p ro p e rty  in  th e  barley  
in  th e  sacks became vested in  th e  p la in t if f  (vendee). 
T he  vendor had o n ly  a lie n  on these goods fo r the 
purchase m oney, he had no p ro p e rty  in  them , o n ly  
a m ere personal r ig h t  to  re ta in  them , and n o t a 
r ig h t  o f sale.

Chinery v. ViaU, 5 H . & N. 288;
M artinda le  v. Smith, 1 Q. B. 389 :
Simmons v. Swift, 5 B. & C. 857, per Bailey, J., p.

862.
[T h e  Lord Chancellor.— Is  n o t th e  paym en t the  
essence o f th e  co n tra c t P] A l l  we su b m it is  th a t 
the  re fusa l o f th e  vendee to  pay does no t e n tit le  
the  vendor to  resc ind  th e  co n tra c t and se ll the  
goods. O ur. adv. un it.

N o v . 23.—The Lord Chancellor (C a irns) de
liv e re d  th e  ju d g m e n t of the  co u rt.— I n  th is  case i t  
appears fro m  th e  ju d g m e n ts  be low , th a t th e  C o u rt 
o f Com m on P leas d rew  th e  in ference o f fa c t th a t 
th e  p la in t if f  was n o t in  d e fa u lt in  re fu s in g  to  accept 
th e  d ra ft  fo r  345, w h ic h  was tendered  to him fo r  
acceptance a long  w ith  the  b i l l  o f la d in g . W e  have 

Vol. I I I . ,  N .S .

been unable  to  reconcile  th is  f in d in g  w ith  the  
sta tem ents in  th e  case, m ore  p a r t ic u la r ly  w ith  the 
s ta tem en t in  pa rag raph  13, w h ich  seems to  us to  
show th a t the  p la in t if f  was in  de fau lt. T a k in g  
th is  fac t as we understand  i t ,  we th in k  th a t th e  
ju d g m e n t in  favour o f th e  p la in t if f  is erroneous, 
and shou ld  be reversed.

T he  transactions in  w h ich  m erchants, s h ip p in g  
goods on the  orders o f o thers, p ro te c t th e m 
selves by ta k in g  a b i l l  o f la d in g , m a k in g  th e  
goods de live rab le  to  th e  sh ip p e r’s o rder, in vo lve  
p ro p e r ty  o f im m ense va lue, and we are u n 
w il l in g  to  decide m ore th a n  is  re q u ire d  by  tho  
p a rt ic u la r  case ; b u t we th in k  th is  m uch is 
c lear th a t, w here th e  sh ip p e r takes and  keeps 
in  h is own o r h is a gen t’s hands, a b i l l  o f 
la d in g  in  th is  fo rm  to  p ro te c t h im se lf, th is  is 
e ffec tua l, so fa r as to  preserve to  h im  a h o ld  over 
th e  goods, u n t i l  th e  b i l l  o f la d in g  is handed over on 
the  cond itions  b e in g  fu lf il le d , o r, a t least, u n t i l  the  
consignee is ready and  w il l in g ,  and offers to  f u l f i l  
these cond itions, and dem ands th e  b i l l  o f la d in g , 
and we th in k  th a t such a h o ld  re ta ined  u n d e r the  
b i l l  o f la d in g  is n o t m e re ly  a r ig h t  to  re ta in  posses
sion t i l l  those cond itio ns  are fu lf i l le d , b u t  invo lves  
in  i t  a pow er to  dispose o f  the  goods on the  
vendee’s de fau lt, so long , a t least, as th e  vendee 
continues in  de fau lt.

I t  is no t necessary in  th is  case to  cons ide r w h a t 
w o u ld  be th e  e ffec t o f an o ffe r b y  th e  p la in t if f  
to  accept th e  d ra f t  and pay th e  m oney before th e  
sale, fo r no such o ffe r in  th is  case was ever made.

S o lic ito rs  fo r  p la in tif fs , D a lto n  and Jessett.
S o lic ito rs  fo r  defendant, H eather and Son.

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by G il b e r t  G . K e n n e d y , Esq., B a rris te r-a t-L aw .

N ov. 15 and  Dec. 10, 1875.
(B e fo re  the  Lord Chancellor (C a irns), Blackburn 

and Brett, JJ .)
Mackenzie v . Whitworth.

APPEAL FROM  T H E  COURT OF E X C H E Q U E R .

M a rin e  insurance— R e-insurance— In su ra b le  i n 
terest —  Concealment — 19 Geo. 2, c. 37 s 4 __
27 &  28 Viet. c. 56, s. 1— 30 8p 31 Viet. c. 59.

A  p o lic y  o f  insurance  “  on goods ”  w i l l  cover a  re
insurance.

The p la in t if f ,  an  u n d e rw rite r, effected w ith  another 
u n d e rw r ite r  a n  o rd in a ry  p o licy  “  on cotton ”  on  
board a named vessel, f o r  a  specific voyage. The  
p o lic y  d id  not state, as the fa c t  was, th a t i t  was a 
re-insurance o f  a  r is k  a lready  in su re d  aga inst by 
the p la in t i f f ; an d  the ju r y ,  in  a n  action  by h im  
on the p o lic y , hav ing  fo u n d  th a t the fa c t  o f  its  
being a re-insurance w as im m a te ria l, and tha t 
there had been no concealment, the verd ic t was 
entered f o r  the p la in t if f ,  w ith  leave to the defen
d a n t to move to enter the ve rd ic t f o r  h im , on the 
ground  th a t the p la in t i f f ,  being o n ly  interested as 
a  re -in su re r, was n o t en titled  to recover on the 
p o licy  sued o n ; and  i t  was

H e ld , by the C ou rt o f  A ppea l (a ffirm in g  the decision  
o f the C o u rt o f Exchequer), th a t the p la in t i f f  was 
en titled  to recover, f o r  th a t the n a tu re  o f  the in 
terest_ in su red  d id  not a lte r the r is k , an d  the 
descrip tion  in  the p o lic y  was suffic ient to cover 
such interest.

G lo ve r v. B la ck  (3 B u r r .  1395), and  Lucena  v. C ra w 
fo rd  (2 Bos. 8p P ., H . o f  I  j .  350), discussed,

G
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Mackenzie v . Whitworth. [Ct. of App.Ot. op App.]

This was an appeal from  a ju d g m e n t o f th e  C o u rt 
o f E xcheque r, d is c h a rg in g  a ru le  obta ined by  th e  
de fendan t to  e n te r th e  v e rd ic t fo r  h im  : (see th e  
case re p o rte d  in  the  c o u rt below, ante, vo l. I I . ,  
p . 4 90 ; 32 L .  T . Rep. N . S. 163 ; L .  Rep. 10 E x . 
142 ; 44 L .  -J. 81, E x .)

T h e  ru le  came on to  be a rgued on th e  9 th  and 
1 0 th  Eeb., before B ra m w e ll, P o llock , and A m p h le tt, 
B B ., in  th e  E xchequer, when th e  ru le  was d is 
charged, the  co u rt h o ld in g  th a t  an insu rance  o f 
goods w ou ld  cover a re  insurance.

H e rsc lie ll, Q.C. and  B a y lis ,  Q.O.— The question  
is , w h e th e r an insurance  on co tto n  fo r  5000Z. w il l  
cover a re-insurance. T he  evidence a t  th e  t r ia l  
was, th a t in  a ll cases o f  re-insu rance  i t  was cus
to m a ry  am ong m erchan ts  to  disclose th e  fac t. 
I t  was h e ld  in  Olover v . B la c k  (3 B u r. 1394) th a t 
an insu rance  on goods, as goods, does n o t cover 
respondentia. [Brett, J.— T he  genera l ru le  is, 
th a t you  need n o t describe th e  n a tu re  o f the 
in te re s t ; is  n o t respondentia  and b o tto m ry  an ex
cep tio n  to  the  genera l ru le  P] L o rd  M ansfie ld , in  
Glover v. B la ck , g rounds h is  decis ion on m ercan
t i le  custom , as in  the  case here, and i f  custom  is  
n o t g ive n  e ffec t to , th e  c o u rt w i l l  be in v e r t in g  th e  
course o f business. I t  is  tru e  th e  u n d e rw r ite r  can 
p ro te c t h im se lf b y  dem and ing , on e ve ry  con trac t 
o f  insurance, w h e th e r i t  is  a re -in su ran ce ; b u t 
th is  w ou ld  be ta n ta m o u n t to  re q u ir in g  a w a rra n ty , 
and i t  is  b e tte r  to  adapt th e  law  to  th e  p rac tice  o f 
business th a n  to  g ive  a decis ion w h ich  w o u ld  cause 
th e  w ho le  course o f business to  be a lte red . [Black
burn, J., re fe rred  to  McSweeney v. R o ya l E x 
change Assurance Com pany  (14 Q. B . 634).] 
I n  Lucena  v . C raw fo rd  (2 B . &  P., H . o f L . 
350), i t  was h e ld  th a t  “  p ro fits  and  com m ission ”  
are n o t covered by insurance  on “ sh ip  and goods.”  
[T h e  Lord Chancellor.— There  th e  person in s u 
r in g  has no  in te re s t in  th e  goods them selves ; a ll 
th a t  he is  in te re s te d  in  is som e th ing  dependent 
upon th e  a rr iv a l o f th e  goods, and th a t cannot be 
covered b y  an insurance  o f goods.] T he  case 
re lie d  on in  th e  c o u rt be low  was C raw ley  v. Cohen 
(3 B . &  A d . 478), where L o rd  Ten te rden  says th a t 
a c a rr ie r  m ay insu re , and as he is  an in s u re r  h im 
se lf such insu rance  is  a re-insurance . B u t  the  
c a rr ie r  has a special p ro p e rty  in  the  goods, an in s u 
rance by  a c a rr ie r  has ne ve r been treated as a re 
insu rance , o r he w ou ld  have come w ith in  the 
s ta tu te  19 Geo. 2, c. 37, s. 4, p ro h ib it in g  a ll 
re-assurance, w ith  a c e rta in  exception, nam ely, 
“ unless th e  in s u re r sha ll be inso lven t, become 
a b a n k ru p t, o r d ie, in  e ith e r o f  w h ic h  cases h is 
executors, a d m in is tra to rs , o r  assigns, m ay m ake 
re -insu rance  to  th e  am o u n t o f  th e  sum  before 
b y  h im  assured, p rov ided  i t  sha ll be expressed in  
th e  p o lic y  to  be a re -insu rance ,”  w h ich  is  now  re 
pealed. [Blackburn, J  — T he  c a rr ie r has an 
in te re s t s im ila r  to  a m ortgagee .] I n  Massachu- 
sets a re -insu rance  m us t be so stated, in  N e w  
Y o rk  i t  need no t. (See 1 P h ill ip s  on Insu rance , s. 
498, c. 5, s. 8.) [T h e  Lord Chancellor.—U p  to  
w h a t tim e  was th e  s ta tu te , o rd e rin g  re -insurance  to  
be stated on the  p o licy , in  force P] U p  to  30 &  31 
Y ic t .  c. 23, sched. B ., when i t  was repealed. [T h e  
Lord Chancellor.— Then I  don ’t  th in k  the  custom  
is  o f any a v a il here, as th e re  is  no t im e  fo r  a 
custom  to  have sp ru n g  u p .] There  w o u ld  be tim e  
since 27 &  28 Y ic t .  c. 65, s. 1, w hen th e  p ro h ib it io n  
was re m o v e d ; th e  v e ry  t im e  fo r  a custom  to  
s p r in g  u p  w o u ld  be a t the  te rm in a tio n  o f a re g u 
la t io n  w h ich  had  been in  force fo r  160 years.

S uppos ing  the re  to  he a re a l p ra c tica l d iffe rence  
between an insu rance  o f goods and a re-insurance , 
a m an is  b ro u g h t a s lip  in  th e  p resen t fo rm , he 
w o u ld  then  be b o u nd  by  a co n tra c t he d id  n o t 
in te n d  to  en te r in to . T he re  is a p ra c tic a l d iffe rence  
betw een insurance and re-insu rance  w h ich  disposes 
u n d e rw r ite rs  n o t to  take  a re-insurance.

B e n ja m in , Q.C. (A . T. Law rence  w ith  h im ).—  
T here  is  an a u th o r ity  d ire c t ly  in  p o in t to  co n tra 
d ic t th e  co n ten tio n  th a t  i t  requ ires  an in te re s t in  
o rde r to  in s u re : (Reed v . Cole, “A B ur.1512 .) T ho u g h  
th is  case was decided o n ly  one year a fte r G lover v . 
Black, y e t Glover v . B la c k  was n o t re fe rred  to, 
show ing  Glover v. B la c k  to  be an excep tiona l case. 
I t  has a lw ays been he ld  th a t th e  n a tu re  o f the  
in te re s t m ay be le f t  a t la rge , th o u g h  th e  su b 
je c t o f th e  in te re s t m u s t be described, and i t  
is  o n ly  in  the  one case o f Glover v. B la c k  
th a t  i t  has been h e ld  th a t  th e  n a tu re  o f the  
in te re s t m u s t be described, o w in g  to  some cus
to m . T he re  is no d is t in c tio n  between goods 
them se lves and th e ir  va lue fo r  th e  purpose 
o f insurance , th e re  is n o th in g  insu red  beyond 
th e ir  va lue, b u t p ro fits  on  goods are d is t in c t th in g s , 
because p ro fits  are beyond th e  va lue  o f th e  goods, 
and so is  fre ig h t .  F o r  160 years P a rlia m e n t 
enacted th a t  no one shou ld  re -insu re  w ith o u t p u t
t in g  in  th e  p o licy  th a t i t  was a re-insurance, and 
seven years ago P a r l'a m e n t repealed th is , w h ich  
showed th a t P a rlia m e n t fo rm e rly  th o u g h t i t  ne
cessary and  now th in k s  i t  unnecessa ry ; the re fo re , 
is i t  s u rp r is in g  th a t  people come fo rw a rd  to  say 
th a t  th e re  is  the  p ra c tice  am ong u n d e rw rite rs  to  
d isclose th e  fa c t o f re-insurance  ?

H ersche ll, Q.C., in  re p ly .— Reed v . Cole was n o t 
an a c tio n  on a po licy , i t  was an ac tion  on a rtic les  
o f agreem ent, and th e  question  tu rn e d  on those 
a rtic les . C ur. adv. v u lt.

Dec. 10.— Blackburn, J ., de live red  the  ju d g 
m en t o f th e  C o u rt.— T h is  is  an appeal aga inst 
th e  ju d g m e n t o f th e  C o u rt o f E xchequer, d is 
ch a rg in g  a ru le  ob ta ined  to  e n te r a ve rd ic t fo r  the  
defendant.

T he  action  is  on a p o lic y  o f m arine  in s u r
ance, w h ic h  is  set o u t in  fu l l  in  th e  declara
t io n . I t  is  th e  o rd in a ry  fo rm  o f a L o m b a rd - 
s tree t po licy , and  th e  b la n k  in  th e  p rin te d  
fo rm  w here i t  is  usua l to  in s e rt th e  descrip 
t io n  o f th e  su b je c t-m a tte r o f the  insurance, is 
th u s  fil le d  u p  “  5000Z. on co tto n .”  T he  p la in t if f  
made the  p o lic y  as agent fo r, and to  p ro te c t th e  
in te re s t Of A m e rica n  u n d e rw rite rs  who had in s u re d  
co tto n  fo r  F a tm a n  and  Com pany o f N e w  Orleans, 
to  th e  am oun t o f 80,000Z., and was in  fac t a re 
insu rance  to  th e  am oun t o f 5000Z. A t  th e  t r ia l  a 
question  was ra ised  as to  w h e th e r the re  was an 
undue concealment. O n th a t  issue th e  v e rd ic t 
passed fo r  th e  p la in t if f ,  w ith o u t any p o in t be ing  
reserved, and consequently  the  C o u rt o f A p p e a l 
has n o th in g  to  do w ith  th a t issue. T he  o n ly  
question  before th is  c o u rt is  th a t  s ta ted  in  the  
ru le  w h ich  has been d ischarged, v iz ., w h e th e r the  
v e rd ic t shou ld  be en tered  fo r  th e  defendant, “  on 
th e  g ro u n d  th a t  th e  p la in t if f  (o r ra th e r  th e  p a rtie s  
fo r  w hom  the  p la in t i f f  m ade the  insurance, and  on 
whose b e h a lf he sues) be ing  o n ly  in te res ted  as a 
re in su re r, was n o t e n tit le d  to  recover on the  po licy  
sued on.”

I t  is  s ta ted  in  th e  case th a t th e  defen
d a n t gave in  evidence, b y  th e  te s tim o n y  o f 
w itnesses whose evidence was n o t co n tra d ic te d , 
th a t  in  a l l  cases o f re -insurance  po lic ies th e



MAEITIME LAW  CASES. 8 3

Ct . of A pp.] Mackenzie v . Whitworth.

in v a ria b le  p ra c tice  has been to  disclose the 
fa c t o f the  insurance  b e in g  a re-insurance. M r. 
H e rseh e ll a rgued on th is  as i f  i t  was a sta te
m e n t th a t  i t  was the  usage and custom  o f 
trad e  a lw ays to  describe th e  in te re s t in  the  
p o lic y  as be ing  a re-insurance, b u t  we th in k  the 
s ta tem en t does n o t bear th a t  m ean ing . R e
insurance  was in  th is  c o u n try  p ro h ib ite d  b y  s ta t. 
19 Geo. 2, c. 37, s. 4, unless th e  assurer shou ld  be 
in so lve n t, become a b a n k ru p t, o r  die, “  in  e ith e r o f 
w h ich  cases th e  assurer, h is  executors, a d m in is 
tra to rs , o r assigns m ig h t m ake re-assurance to  th e  
a m o u n t be fore  b y  h im  assured, p ro v id e d  i t  was 
expressed in  the p o lic y  to  be a re-assurance,”  and 
th is  p ro h ib it io n  con tinued  in  fo rce  t i l l  as la te  as 
1864, so th a t  the re  has n o t been s u ffic ie n t t im e  fo r  
a custom  to  s p r in g  up  in  th is  c o u n try  ; and the re  
is  no such custom  in  A m e rica  w here re -insurance  
was always la w f u l : (see P h ill ip s  on Insu rance , c. 
5, s. 8, s. 498, p. 270, 3 rd  e d it.) H ow e ve r, th e  e v i
dence seems to  have been d irec ted  to  th e  issue 
found  by  th e  ju r y  fo r  th e  p la in t if f ,  and has re fe r
ence, n o t to  tbe  d escrip tion  in  th e  p o lic y , b u t the  
p ractice  o f  m a k in g  a d isc losure  to  the  assurer. 
T he  question, the re fo re , seems to  us to  be confined 
to  th is , w he ther, a p p ly in g  the  o rd in a ry  p rinc ip les  
o f in te rp re ta tio n  o f w r it te n  docum ents, and the  
established ru le s  o f insurance la w  to  th is  k in d  o f 
insurance , the  descrip tion  in  th is  p o lic y  is  su ffi
c ie n t to  cover i t .  T he  c o u rt be low  decided th a t  i t  
was ; and we are  o f o p in io n  th a t  th e ir  decis ion was 
r ig h t ,  and m u s t be a ffirm ed.

A  d e sc rip tio n  o f th e  su b je c t-m a tte r o f the  
insurance  is req u ire d , b o th  fro m  th e  na tu re  
o f  th e  con tra c t and fro m  th e  u n ive rsa l p rac tice  
o f insu re rs . I t  is genera lly  described v e ry  con
c ise ly , as be ing  so m uch  “  on sh ip ,”  “  on 
goods,”  “  on fre ig h t , ”  “  on p ro fits  on goods,”  
“  on advances on coolies,”  “  o n  e m ig ra n t m oney,”  
and m any o th e r examples m ig h t be g iven . A n d  
i f  no  p ro p e rty  w h ich  answers the  d e sc rip tio n  
in  th e  p o lic y  be a t r is k ,  th e  p o lic y  w i l l  n o t a ttach , 
th o u g h  th e  assured m ay have o th e r p ro p e rty  a t 
r is k  o f equal o r  g re a te r v a lu e ; the  reason be ing  
th a t  the  assurers have n o t en tered  in to  a con tra c t 
to  in d e m n ify  tb e  assured fo r  any loss on th a t  
o th e r p ro p e rty . T hus, a p o lic y  on “  piece goods ”  
w i l l  n o t m ake th e  in s u re r lia b le  fo r  a loss on 
ha ts : (H u n te r  v. Princes, M a rs h a ll on Insu rance , 
4 th  ed it., 255). I n  P h ill ip s  on In su ra n ce  (vo l. 1, 
chap. 5, s. 415, 3 rd  e d it., p. 231) i t  is said : “  I t  is 
necessary th a t  th e  th in g  insu red , and in  some 
cases also th e  k in d  o f in te re s t in te n de d  to  be p ro 
tected, shou ld  be su ffic ie n tly  set fo r th  in  th e  
p o lic y , o r th a t the  p o licy  should a t least prescribe 
th e  w ay o f a sce rta in ing  to  w h a t th e  c o n tra c t is  to  
be app lied .”  A n d  th is  seems a fa ir  s ta tem en t o f 
w h a t is  requ ired , and is  in  s t r ic t  accordance w ith  
w h a t is  s ta ted b y  L o rd  T en te rde n  in  Crow ley  v. 
Cohen (3 B . &  A . 478 ): “  A lth o u g h  th e  sub ject- 
m a tte r  o f th e  insurance  m u s t be p ro p e r ly  described 
th e  n a tu re  o f th e  in te re s t m ay in  genera l be le f t  
a t la rge . In  some cases th e  n a tu re  o f th e  in te re s t 
in  th e  th in g  insu red  is such as to  v a ry  the  na tu re  
o f th e  r is k ,  and then  i t  shou ld  be s ta ted.”  I n  
M cSweeny  v. Tloyal Exchange  (14 Q. B . 634), th e  
p o lic y  was “  p ro f it  on rice .”  T h e  C o u rt o f Queen’s 
B ench  he ld  th e  p la in tif fs  e n tit le d  to  recover-—b u t 
th a t  ju d g m e n t was reversed. T he  C o u rt o f E x 
chequer C ham ber, in  d e liv e rin g  ju d g m e n t say (14 
Q. B . 659), “ T he  f ir s t  question  discussed, was, 
w h e th e r th e  p la in t i f f  had an in su ra b le  in te re s t in
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p ro fits  on th e  rice . U n d e r  the  c ircum stances s ta ted  
in  th e  special v e rd ic t w e feel no d o u b t th a t  he 
had. H e  had entered in to  a b in d in g  co n tra c t w ith  
D ro u h e t and C om pany, b y  v ir tu e  o f w h ich  he 
w o u ld  have had a r ig h t  to  6000 bags o f rice , de live red  
to  h im  in  E n g la n d  on th e  safe te rm in a tio n  o f th e  
voyage o f th e  E d w a rd  B il to n  to  E n g la n d , w ith  th e  
w hole  o f  th a t q u a n tity  o f r ice  on board, before  th e  
end o f M a y  ; and he bad m ade ano th e r co n tra c t to  
se ll th e  rice  in  these even ts, b y  w h ic h  co n tra c t ho 
had secured a p ro f it  o f  Is . '6d. pe r cw t. W e  have 
no d o u b t th a t th e  p la in t if f  m ig h t  have recovered, 
in  the  events w h ich  have happened, a to ta l loss i f  
he had been in su re d  by a p o lic y  p ro p e r ly  adapted 
to  th e  case, and so d ra w n  so as to  cover b is  special 
in te re s t, fro m  th e  t im e  th a t  th e  r ic e  was a p p ro 
p ria te d  b y  th e  vendors and ready  to  be sh ipped a t 
M adras, and  also to  assure h im  aga inst losses o f 
th e  expected p ro f its — n o t m e re ly  by  loss o f a ll the  
rice  b y  tbe  p e rils  o f th e  sea, b u t b y  the loss o f any 
p a rt o f i t ,  o r  th e  loss o f th e  Bhip o r  de lay o f th e  
voyage beyond th e  m o n th  o f M a y ; in  an y  o f 
w h ic h  contingencies th is  specia l in te re s t in  p ro fits  
w o u ld  have been e n tire ly  defeated. I f  such an in 
surance had been made on th is  pecu lia r in te re s t, 
a g a in s t a ll these events, i t  is  obvious th a t  th e  
u n d e rw r ite rs  w o u ld  have re q u ire d  a m uch la rg e r  
p re m iu m  fo r  in s u r in g  so com p lica ted  a r is k  th a n  
fo r  an o rd in a ry  insu rance  b y  an ow ner on goods, 
o r p ro f it  on  goods, w h ich  w o u ld  be lia b le  to  loss 
o n ly  by  p e rils  o f th e  seas o r o th e r accidents ha p 
pen ing  to  the  goods themselves.

I n  a l l  cases w here th e  pecu lia r n a tu re  o f the  
in te re s t a lte rs  th e  r is k , i t  m ay be p ro p e r ly  said th a t 
such in te re s t is  th e  su b je c t-m a tte r o f th e  in s u r 
ance, and a t a l l  events th e re  is g re a t fo rce  in  the  
a rg u m e n t, th a t  th e  n a tu re  o f  th a t  in te re s t shou ld  
be stated. B u t in  th e  case now  before  us, the  
n a tu re  o f th e  in te re s t o f  th e  p a rtie s  assured in  the  
co tto n  does n o t in  th e  s lig h te s t degree v a ry  the  
n a tu re  o f th e  r is k . H a d  th e  p o lic y  in  th is  case 
been made b y  th e  p la in t i f f  in  th e  v e ry  same te rm s 
b u t on behalf o f and to  cover th e  in te re s t o f F a t-  
m an and Co., th e  owners o f th e  co tton , th e  u n d e r
w r ite rs  w o u ld  have had to  pay to  th e  p la in t if fs  
th e  sum  w h ich  w ou ld  in d e m n ify  F a tm a n  and Co. 
fo r  any damage to  the  co tto n  fro m  the  p e rils  
insu red  aga ins t, and th e  p la in t if fs  w ou ld  have 
received th a t sum  fo r  the  b e n e fito f F a tm a n  and Co. 
A s  th e  facts are, th o  person on whose b e h a lf th e  
insu rance  is  m ade, have bound them selves to  pay 
th is  sum  to  F a tm a n  and Co., and the  defendants 
are re q u ire d  to  pay th e  same am ount, and u n d e r 
p rec ise ly  th e  same c ircum stances, to  th e  p la in t if f ,  
b u t fo r  th e  benefit, n o t o f  F a tm a n  and Co., b u t  o f 
th e  pa rties  on behalf o f w h o m  th e  p la in t if f  made 
th e  assurance. T he  s u b je c t-m a tte r o f  th e  assu
rance, v iz ., th e  co tton , is fu l ly  described, and the re  
is no apparen t reason w h ich  w o u ld  m ake i t  ju s t  to  
re q u ire  the  n a tu re  o f tbe  in te re s t to  be described.

S t i l l ,  i f  th e re  were a series o f decisions d e te rm in 
in g  th a t in  such a case, o r  in  cases analogous to  it ,  a 
d e scrip tion  was re q u ire d  beyond w h a t w ou ld  seem 
to  us reasonable, we should be u n w ill in g  to  d is tu rb  
the  established p ractice . B u t we do n o t f in d  any 
such decisions. I n  C lover v . B la ck  (3 B u r r .  1395), 
th e  p la in t if f  had le n t a sum  o f m oney on a b o t
to m ry  bond, w h ich  is  set o u t in  th e  case a t p. 
1395. B y  th e  cond itio n , i f  th e  sh ip  a rr ive d  a t the  
Tham es he was to  be pa id  h is  loan w ith  m a r it im e  
in te re s t, o r, i f  the  sh ip  shou ld  be u t te r ly  lo s t on 
th e  voyage, he was to  be pa id  a ju s t  and p ro p o r-
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t io n a te  average on a ll goods be lo n g ing  to  th e  
o b lig o r  sh ipped a t any t im e  on the  vessel and n o t 
un a vo ida b ly  lost. T he  p la in t if f  m eant to  in su re  
h is  in te re s t in  th e  bond, and to ld  th e  u n d e rw rite rs  
s o ; b u t by  a b lu n d e r d rew  up the  p o licy  in  the  
o rd in a ry  fo rm  o f  a p o lic y  on goods and m erchan 
dise. The  u n d e rw r ite rs  were unconscien tious 
enough to  con test the  p o licy , and L o rd  M ansfie ld  
v e ry  re lu c ta n t ly  decided in  th e ir  favour. B u t i t  
seems enough to  Btate th e  n a tu re  o f the  p la in t if fs ’ 
in te re s t to  show th a t  the re a l r is k  in te n de d  to  be, 
b u t  n o t described, was a v e ry  d iffe re n t one fro m  
th a t  on goods, w h ic h  is a ll th a t  th a t  case decided. 
Lucena  v . C ra w fo rd  (2 Bos. &  B . N . R . 269) has 
a lw ays been trea te d  as dec id ing  th a t  th o u g h  p ro fits  
m ay be in su re d  th e y  m u s t be described as such 
and we to o k  t im e  in  th is  case, p r in c ip a lly  w ith  a 
v ie w  to  see w h a t w ere the  reasons fo r  th is  decis ion 
and w he the r th e y  were app licab le  to  such a case 
as th e  p resen t. W e cannot f in d  th e  reasons sta ted  
in  th e  re p o rt o f Lucena  v . C ra w fo rd , b u t in  the 
case o f  S o u th  v . Thomson  (11 E as t, 428), in  
w h ich  s im ila r  p o in ts  arose soon a fte r, L o rd  
E lle n b o ro u g h  states them  th u s  a t  p . 433 : “  In d e - 
dependently , however, o f th e  d if f ic u lty  o f f ix in g  the 
va lue , and supposing  such a chance insu rab le , m u s t 
i t  n o t be insu red  spec ifica lly  as such chance ? M u s t 
n o t the  in te re s t be so described in  th e  p o lic y  P Can 
a m an w ho has no r ig h t ,  lega l o r equ itab le , e ith e r 
in  sh ip  o r f re ig h t,  effect an insu rance  on e ith e r 
m ere ly  because he has a chance th a t  some co lla te ra l 
benefit m ay a rise  to  h im  i f  th e  sh ip  and  cargo 
shou ld  a rr iv e  in  safety P T he  dec la ra tion  m u s t 
a ve r an in te re s t in  th e  sub jec t insured , and th a t 
in te re s t m u s t be p roved  ; and how  can i t  be said 
tb a t  these cap tors  have any in te re s t e ith e r in  the  
sh ip  o r  th e  f re ig h t,  w hen th e  sh ip  is a lto g e th e r the  
k in g ’s, and th e  cap tors have no in te re s t in  e ith e r P 
n o r  o th e r concern in  respect to  th e  same beyond a 
m ere chance th a t  th e  k in g  m ay be induced to  g ive  
them  som e th ing  o u t o f th e  produce o f such ship 
and fre ig h t.”  T h is  reason ing, w he the r b in d in g  
as an a u th o r ity  o r n o t, is clear and in te llig ib le , b u t 
i t  seems to  us to  have no app lica tio n  to  such a case 
as the  p resent. T he  assured here had a d ire c t in 
te re s t in  th e  safe a rr iv a l o f th e  co tto n  ; n o t in  any 
w ay a co lla te ra l in te re s t in  som e th ing  else a fte r  
th e  co tton  a rr ive d . I t  was, th o u g h  n o t a p ro p e r ty  
in  th e  co tton , an in te re s t in  th e  co tton  created and  
evidenced by a b in d in g  leg a l co n tra c t between 
them  and th e  ow ners o f th a t  c o t to n ; and i f  the  
mode in  w h ich  th e y  acqu ired  th a t  in te re s t bad 
been sta ted in  th e  p o lic y , i t  w o u ld  have in  no w ay 
a lte re d  the  e ffect o f th e  de fendan t’s c o n tra c t,w h ich  
w o u ld  s t i l l  have rem ained to  be, to  in d e m n ify  
aga inst a ll damage susta ined b y  th e  co tton  in  con
sequence o f any o f th e  p e rils  in su re d  aga inst.

W e  th in k ,  the re fo re , th a t the  ju d g m e n t below  
shou ld  be a ffirm ed.

S o lic ito rs  fo r  th e  p la in t if f ,  N o r r is ,  A llen s , an d  
C arte r, agents fo r  Sim pson  and N o rth , L ive rp o o l.

S o lic ito rs  fo r  th e  defendant, G regory, R ow cliffe , 
R ow cliffe , and R aw le, agents fo r  Sale  and  Co., 
M anchester.

[Q .B . D i t .

HIGH COURT OF JUSTICE.

Q U E E N ’S B E N C H  D IV IS IO N .
Reported by M . W. M cK e ll a r , and J . M . L e l y , Esqrs., 

Barristers-at-Law.

Wednesday, N ov. 17, 1875.
A twood (app.) v. Case (resp.) 

M erchant S h ip p in g  A c t 1854, s. 237, construc tion  
o f— Going on hoard new ly  a r r iv in g  ship, “  before 
a c tua l a r r iv a l. ”

B y  sect. 237 o f the M erchant S h ip p in g  A c t 1854, 
every person  (except as there in accepted) who 
“  goes on board a n y  sh ip  about to a rr iv e  a t  the 
place o f  her destina tion  before her ac tua l a r r iv a l  
in  dock, o r a t the p lace o f  her discharge, w ith o u t  
the pe rm iss ion  o f  the m aster,”  in cu rs  a p e n a lty  
as the re in  mentioned.

C., w ith o u t leave o f  the m aster, w en t on board a  
sh ip  bound f ro m  a  fo re ig n  p o r t  to B r is to l,  as she 
la y  in  the C um berland basin o f  B r is to l H a rb o u r. 
The sh ip  (w h ich  the crew soon a fte rw a rds  le ft) 
rem a ined  in  the basin a l l  n ig h t, but d id  not, no r 
was i t  intended, th a t she should, discharge her 
cargo there. The next m o rn in g  she was moored  
fu r th e r  in to  the ha rbour, a nd  discharged her 
cargo a t another quay in  the p o rt o f  B r is to l.

A n  in fo rm a tio n  hav ing  been p re fe rred  before 
ju s tices aga inst C. fo r  contraven ing sect. 237 o f  
the M erchant S k ip p in g  A c t 1854, the justices  
dism issed the same. The in fo rm a n t having  ap 
pealed under 20 &  21 V ie t. c. 43.

H e ld , th a t the ship had a c tu a lly  a rr iv e d  in  dock, 
and  th a t ju d g m e n t ought to be f o r  the respondent. 

T his was a case s ta ted  fo r  the op in ion  o f the  C o u rt 
o f Queen’s B ench , u n d e r 20 &  21 V ie t.  c. 43, b y  
tw o  jus tices  o f th e  peace fo r  th e  to w n  and co u n ty  
o f B r is to l.

1. U p o n  th e  h e a rin g  o f a ce rta in  in fo rm a tio n  
p re fe rre d  by th e  appe llan t, a po lice  o fficer and a 
person em ployed in  th e  service o f H e r  M a je s ty ’s 
B oard  o f T rade , aga ins t th e  respondent, a sa ilo r’s 
board ing-house keeper, fo r  th a t he, n o t be ing  in  
H e r  M a jes ty ’s service, and n o t be ing  d u ly  a u tho 
rised  b y  law  fo r  the  purpose, u n la w fu lly  d id  go on 
board a ce rta in  B r i t is h  sh ip , to  w it ,  th e  L o rd  
D uncan, about to  a rr iv e  a t he r place o f d e s tin a tio n  
before  he r actual a r r iv a l in  dock o r  a t the  place o f 
h e r d ischarge, w ith o u t th e  pe rm iss ion  o f th e  
m aste r o f  th e  said sh ip , c o n tra ry  to  th e  237fch 
section o f th e  M e rch a n t S h ip p in g  A c t,  1854, we 
d ism issed the case.

2. T he  section re fe rred  to  is  as fo llow s :
Every person who, not bein'- in Her Majesty’s service, 

and not being duly authorised by law for the purpose, 
goes on board any ship about to arrive at the place of 
her destination, before her actual arrival in dock or at 
the place of her discharge, without the permission of the 
master, shall for every such offence incur a penalty not 
exceeding ¿20; "and the master or person in charge of such 
ship may take any such person so going on board as afore
said into custody, and deliver him up̂  forthwith to any 
constable or peace officer to be by him taken before a 
justice or justices, and to be dealt with according to tho 
provisions of this Act.

3. T he  said sh ip  a rr ive d  fro m  a fo re ig n  p o rt on 
Sunday, th e  4 th  J u ly ,  1875,and passed th ro u g h  th e  
gate o f th e  C um berland  B as in  in  th e  p o rt o f 
B r is to l,  in  th e  c ity  and co u n ty  o f B r is to l,  about 
seven o’c lock in  th e  even ing.

4. Im m e d ia te ly  a fte r th e  sh ip  had  en tered  the  
basin  th e  appellant, w ho is  spec ia lly  em ployed by 
th e  B oard  o f  T rade  fo r  th e  purpose, w en t on
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boards in tro d u ce d  h im se lf to  th e  m aste r, and re 
m ained  on board w ith  h is  perm iss ion . V e ry  s h o rt ly  
a fte rw a rds , and w h ile  the  sh ip  was b e in g  moored, 
th e  respondent w e n t on board her, h is  a lleged 
ob jec t be ing  to  see one o f th e  crew . H e  spoke to  
th e  m aster, b u t d id  n o t o b ta in  p e rm iss ion  to  
rem a in  on board, the  m aster te l l in g  h im  th a t he 
was no t w anted. T he  responden t w e n t away 
fro m  the  sh ip  and re tu rn e d  on board aga in  s h o rtly  
a fte rw ards, and he th e n  refused  to  leave when 
requested by th e  app e lla n t so to  do.

t>. The  c rew  le ft  th e  sh ip  on a r r iv in g  in  the  
basin, w h ich  is  usua l, and th e  sh ip  rem ained  there  
a ll n ig h t.

6. T he  n e x t m o rn in g  she was m oored fu r th e r  
in to  the  flo a tin g  ha rbour, a nd  a fte rw a rds  d is 
charged h e r cargo a t ano the r quay in  th e  p o rt o f 
B r is to l.

7. C u m be rla n d  B asin  is d iv id e d  from  th e  r iv e r  
A v o n  b y  dock gates, and  is  a com ple te  dock fo rm 
in g  p a rt o f, b u t d iv id e d  b y  o the r dock gates fro m  
th e  res t o f  the  docks form ed u n d e r and  governed  
b y  the  B r is to l D o c k  A c t 1868, and o th e r loca l 
A c ts . T he re  are quays on each side o f th e  basin 
a t w h ich  sh ips fre q u e n tly  d ischarge  cargoes, b u t 
th e  L o rd  D uncan  d id  n o t d ischarge, and i t  was no t 
in te n de d  th a t she shou ld  d ischarge any o f he r cargo 
there .

8. O n b e h a lf o f th e  responden t i t  was contended 
th a t  the  section, be ing  penal, m u s t be read s t r ic t ly ,  
and  th a t  th e  w ords were a lte rn a tive , so th a t  i t  was 
enough to  take  h is  actions o u t o f th e  p rov is ions  o f 
th e  s ta tu te  i f  th e  vessel cou ld  be said to  have 
a rr iv e d  : (1) “  A t  he r place o f d e s tin a tio n ,”  o r (2) 
“  I n  D o c k ,”  o r  (3) “  A t  th e  place o f he r d is 
charge.”

B u t  in  th is  case, as to  a l l  th re e  phrases, i t  was 
agreed, as a fac t, th a t she had a rr iv e d  a t he r place 
o f des tina tion , th a t  she was in  dock, and th a t she 
h a d  also a rr ive d  a t the  place o f he r discharge.

9. O n b e h a lf o f  the  appe llan t, i t  was contended 
th a t  i t  was n o t su ffic ien t th a t  th e  vessel had 
a rr iv e d  in  p o r t  to  exem pt a person a c tin g  as the 
respondent had  acted, fro m  b e in g  am enable to  the  
s ta tu te  th a t  so lo n g  as she had n o t a rr iv e d  “ a t the  
p lace o f h e r d ischa rge ,”  he cou ld  n o t board w ith 
o u t pe rm iss ion  fro m  th e  m aster, and th a t  i t  was 
n o t u n t i l  M onday the  5 th  J u ly  la s t th a t  th e  L o rd  
D uncan  a rr iv e d  a t the  p lace o f he r discharge.

The j  ustices decided as fo llow s :— (1) T h a t th e  sh ip  
wTas n o t “  about to  a rr iv e  a t th e  place o f h e r d e s ti
n a tio n  ”  (w h ich, h a v in g  reg a rd  to  the section, they  
considered a co n d itio n  precedent to  b r in g in g  the  
respondent w ith in its w o rd s )  as she had a c tu a lly  a r
r iv e d  there , th a t is to  say, she had a rr iv e d  a t B r is to l;  
(2) T h a t she was in  dock, th a t is  to  say, in  the 
C um berland  B asin  ; and (3) T h a t she had a rr ive d  
a t the  place of h e r d ischarge, w h ic h  was B r is to l, 
a lth o u g h  she was n o t then  a c tu a lly  a t the  quay a t 
w h ich  she was a fte rw ards unloaded, inasm uch  as 
th a t  precise lo c a lity  as to  a ll ships depends m ore  o r 
less upon the B r is to l Q uay w arden ’s a rrangem ents, 
and upon va rious  c ircum stances ove r w h ich  owners 
and m asters o f sh ips have no c o n tro l o r  fo re 
know ledge.

A  p lan  accompanied the  case.
Bowen  fo r the  appe llan t a rgued th a t g re a t stress 

was to  be la id  upon th e  w o rd  “ a c tu a l”  in  the 
section. The  a rr iv a l in  th e  p resen t case was o n ly  
a c o n s tru c tive  a r r iv a l.  [Q u a in , J .— T h is  is a 
penal s ta tu te  and m ust, as such, be construed  
s t r ic t ly . ]

[Q.B. Div.

Gole, Q.C., fo r  th e  respondent, was n o t called 
upon.

B lackburn , J .— I  am  o f op in ion  th a t  ou r ju d g 
m e n t o u g h t to  be fo r  th e  respondent, and th a t 
u p o n  th e  second o f the  g rounds m en tioned  b y  th e  
ju s tice s . N e ith e r  th e  f i r s t  o r th ird  g rou n d s  are 
supportab le . I t  is id le  to  say th a t  the  p o rt o f 
B r is to l was th e  place o f d e s tin a tio n  o f th is  ship. 
She was in  dock when she was in  C um berland , 
B asin , and th a t is enough. T here  was an actua l 
a r r iv a l o f th e  sh ip  w ith in  the  m ean ing  of the 
section.

M ello», J .—-I am  o f th e  same op in io n  and fo r 
th e  same reason.

Qu a in , J .— A  s t r ic t  c o n s tru c tio n  shou ld  be p u t 
upon  th e  s ta tu te . T he  sh ip  had a rr iv e d  in  dock. 
T he  w ords “  o th e r place o f he r d ischarge  ”  were, I  
th in k ,  p u t  in  to  embrace th e  cases w h ic h  m ig h t 
a rise  o f a sh ip  d is c h a rg in g  elsewhere th a n  in  dock.

O n  th e  o th e r tw o  g ro u n d s  th e  ju s tice s  were 
w ro n g . Judgm ent fo r  the respondent.

S o lic ito rs  fo r  the  appe llan t, W hite, U ena rd  and 
Go., fo r  H e n ry  B r it te n . Press, and In s k ip ,  B r is to l.

S o lic ito rs  fo r  the  respondents, D a rb y  and C um 
berland , fo r  J. H . C lif to n ,  B r is to l.

Tuesday, Dec. 14 ,1875.

H utchinson v . Glover.

D iscovery— Comprom ise o f  cross cases o f  co llis ion  
between defendant and  th ird  p a r ty — P la in t i f f ’s 
r ig h t  to inspect terms o f  compromise.

I n  a n  action  by owner o f  cargo aga ins t sh ipow ner 
the p la in t i f f  a lleged damage in  consequence o f  a 
co llis io n  w ith  ano ther sh ip  caused by de fendant’s 
negligent n a v ig a tio n . A  compromise o f  cross 
su its  in  the A d m ira lty  C o u rt in  respect o f  the 
co llis io n  had been entered in to  by the respective 
owners o f  the two ships.

H e ld  th a t tue p la in t if f  had a  r ig h t  to inspect the 
terms o f  th is  compromise.

T h is  was a m otion on the defendants’ behalf to 
discharge an order made by Quain, J. at chambers, 
so far as i t  related to  an allowance of inspection by 
the p la in tiffs  of certa in documents in  the defen
dants’ possession.

I t  appeared fro m  the  s ta tem en t o f c la im  th a t th e  
p la in t if fs  were consignees in  L o n do n  o f ce rta in  
bales o f hem p, sh ipped a t K ö n ig s b e rg  on board the  
de fendan ts ’ s team sh ip  B u r lin g to n  fo r  ca rriage  to  
L o n do n  upon th e  te rm s  o f  a b i l l  o f  la d in g  con
ta in in g  the  usual exceptions from  lia b il i ty .

O n  the  30 th  N o v . 1873, w h ile  th e  B u r lin g to n  
was com ing  up  th e  B iv e r  Tham es in  the course o f 
h e r voyage from  K ö n ig s b e rg  to  Lon do n , w ith  the  
bales on board, and before they  were de live red , she 
came in to  co llis io n  w ith  ano the r vessel ca lled th e  
H d k o n  Adelsteen. I n  th is  co llis io n  the  B u r lin g to n  
was s tru c k  w ith  v io lence on he r p o rt s ide and sank 
u n d e r w ater, and the reby the  bales were damaged. 
T he  co llis io n  and subsequent damage were occa
sioned, the  p la in t if fs  alleged, by  the  neg ligence and 
u n s k ilfu l n a v ig a tio n  of th e  m aste r and erew of the  
B u r lin g to n  o r o f o th e r servan ts o f th e  defendants 
on board th a t sh ip . I n  consequence th e  p la in tif fs  
su ffe red  a los3 upon th e  bales o f 7707.-—7497. by  
reason o f damage to  the  goods and 217 w h ich  th e y  
were com pelled to  pay on account o f the  said goodu 
b y  w ay o f genera l average co n trib u tio n .

The  defendants, in  th e ir  s ta tem ent, denied th is
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a lle g a tio n  o f neg ligence , s ta ted  th a t  the  H a k o n  
Adelsteen  was n o t a t th e  t im e  o f th e  said co llis io n  
be ing  naviga ted  b y  them  o r  th e ir  servants, and 
a lleged th a t i f  and so fa r  th e  said c o llis io n  and sub
sequent damage were occasioned by  th e  n e g lig e n t 
o r  u n s k ilfu l n a v ig a tion  o f e ith e r o f th e  said sh ips, 
th e y  w ere occasioned b y  th e  neg ligence  and 
u n s k ilfu l n a v ig a tio n  o f those on board, and  n a v i
g a tin g  th e  Halcón Adelsteen.

T he  m anag ing  ow ne r o f the steam ship  B u r lin g 
ton, one o f th e  defendants, enum era ted  in  h is 
a ff id a v it  o f d iscove ry  th e  docum ents re la t in g  to  
th is  action  w h ich  were in  h is  possession o r power, 
and objected to  produce a ll those w h ich  re la te d  
w h o lly  to  a s u it  and cross s u it  in  th e  H ig h  C o u rt 
o f A d m ira l ty  to  w h ich  th e  ow ner o f th e  said 
steam sh ip  Halcón Adelsteen  and  th e  ow ners of th e  
sa id  steam ship B u r lin g to n ,  th e  defendants in  th e  
p resen t action , w ere pa rties  s u in g  at th e  request 
and fo r  th e  bene fit o f  th e ir  respective  u n d e r
w r ite rs  ; such s u its  were in s t itu te d  in  th e  said 
c o u rt b y  th e  said p a rtie s  to  recover each 
fro m  th e  o th e r damages in  respect o f th e  same 
co llis io n  as is  a lleged in  th e  s ta tem en t o f 
c la im . T he  question, w h ich  o f th e  said tw o  steam 
ships was to  b lam e fo r  the  said co llis io n  was the  
m a in  issue in  th e  said su its , and he contended th a t 
a ll such docum ents, papers, le tte rs  and o th e r 
w r it in g s  were im m a te ria l and ir re le v a n t in  th is  
a c tio n  as b e in g  res in te r  a lios  actce, th a t  none o f 
th e m  cou ld  be adm iss ib le  as evidence in  the  
presen t ac tion , and th a t  th e y  cou ld  o n ly  be used by  
w ay  o f p re ju d ice  aga inst th e  defendants here in.

A m o n g s t these docum ents was one described as 
“  T he  agreem ent fo r  c a rry in g  o u t a p r iv a te  
a rrangem en t to  p u t  an end to  l i t ig a t io n  in  the  
said su its  en te red  in to  between D a v id  B ro w n  on 
behalf o f the  said ow ners o f th e  H a k o n  Adelsteen  
and W il l ia m  L a m p lo u g h  on behalf o f th e  said 
ow ners o f the  B u r lin g to n ,  th e  defendants in  th is  
ac tion , and an average s ta tem en t made upon  the  
basis o f  th is  agreem ent.”

A t  cham bers Q uain, J., n o tw ith s ta n d in g  the  
de fendants ’ ob jec tion , made an o rd e r th a t  th e  
p la in t if f  shou ld  be a t l ib e r ty  to  inspect th is  
ag reem ent as w e ll as th e  o th e r docum ents enum 
erated.

W itt,  now  m oved on the de fendants ’ beha lf b y  
w ay o f appeal fro m  th is  o rde r. A  p a r ty  to  a s u it  
cannot be re q u ire d  to  produce  docum ents re la t in g  
to  the  com prom ise o f a d isp u te  betw een h im s e lf 
and a person n o t a p a r ty  to  the  su it. T h is  
was so he ld  in  W a rric k  v . Queen’s College O xford  
(L . Rep. 4 E q . 254) w here  L o rd  R o m illy , M .R . 
th u s  described th e  question  before h im  “ A  p la in 
t i f f  files a b i l l  ag a in s t the  lo rd  o f a m anor, c la im in g  
c e rta in  r ig h ts  ove r ce rta in  com m ons w ith in  the 
m anor. P re v io u s ly  to  th e  b i l l  be ing  filed  the lo rd  
o f the  m anor en te red  in to  an agreem ent w ith  
c e rta in  o th e r persons w ho c la im ed a r ig h t  upon 
th e  land  fo r  th e  com prom ise o f th a t c la im  ■ and 
th e  docum ents re la t in g  to  th a t com prom ise are 
sough t to  be seen in  th is  s u it  w ith o u t th e  o th e r 
persons w ho  were p a rties  to  the  com prom ise be ing  
pa rties  to  th e  s u it. I  am  o f op in io n  th a t  th a t  
cannot be obtained. I  express no o p in io n  as to  
w h a t m ig h t be th e  case i f  th e  W a r O ffice were 
pa rties  to  th is  s u it ;  b u t I  do n o t th in k  th e  
doctrines re la tin g  to  p r iv ile g e  a ffect th e  question  
on th is  sum m ons in  th e  s lig h te s t degree. The 
question  is, w h e th e r a person w ho  c la im s p ro p e rty  
in  th e  hands o f th e  de fendant is e n tit le d  to  req u ire

th e  te rm s of, and  th e  docum ents re la tin g  to , a 
com prom ise made betw een the  de fendan t and a 
th ir d  person re la tin g  to  th e  same p ro p e r ty  a t an 
a n te r io r period , to  be produced w ith o u t th a t  o th e r 
p a rty  to  the com prom ise be ing  before th e  cou rt. 
I  am  o f op in io n  th a t  th is  c o u rt w i l l  n o t com pel 
such p ro d u c tio n .”  [B lackburn , J .—-That seems 
to  go upon techn ica l g ro u n d  th a t th e  p a r ty  to  
the  com prom ise shou ld  be made a p a r ty  to  the  
s u it . ]  A  com prom ise between tw o  pa rties  cannot 
be said to  be in  th e  exclus ive  possession o f one o f 
them , and L o rd  O ottenham  decided in  R e id  v. 
L a n g lo is  ( 1 M . &  G. 627, a t p. 636) th a t th e  a u th o 
r it ie s  “  show  th a t w here  a docum ent is n o t in  the  
exclus ive  possession o f a p a rty , b u t is  shared by 
somebody else jo in t ly  w ith  h im , th e  p ro d u c tio n  
cannot be ordered . T h is  is  a w e ll established 
ru le , and cannot be considered as now  open to  
d ispu te .”  [B lackburn, J .— I t  does n o t appear 
th a t  th e  o th e r p a rty  to  th is  com prom ise objects to  
its  p ro d u c t io n ; h is  r ig h t  to  do so under a n y  c ir 
cumstances m ay also be d isp u ted .] M y  ne x t p o in t 
is  th a t  th is  com prom ise and th e  docum ents re la tin g  
to  i t  are n o t re leva n t to  the  issues in  th is  action. 
I f  th e  a d m ira lty  su its  had proceeded to  ju d g m e n t, 
th e  ju d g m e n t, even i f  aga inst the  defendants here, 
cou ld  n o t have been received as evidence aga ins t 
th e m  in  th is  ac tion . [F ie l d , J .— T he  com prom ise 
m ay con ta in , w h a t th e  ju d g m e n t w ou ld  no t, an 
adm ission of l ia b il i t y . ]

Cohen, Q .C. appeared fo r  th e  p la in t if f  to  su p p ort 
th e  ju d g e ’ 3  o rder.

B lackburn, J .— I  do n o t th in k  i t  is necessary to  
ca ll upon  M r. Cohen. I f  we were to  decide th is  on 
th e  question  o f  th e  exclusive possession o f th is  
docum ent, i t  w o u ld  devolve upon th e  a p p lican t to  
show th a t  th e  o th e r p a rty  to  th e  com prom ise 
objected to  its  p ro d u c tio n ; so i t  is  n o t necessary 
to  consider th a t  m a tte r  here. T he  n e x t o b jec tion  
to  th e  inspec tion  o f th is  docum en t was th a t  i t  is 
n o t re le v a n t to  th e  ac tion  now  to  be tr ie d  ; b u t i f  
i t  shou ld  tu rn  o u t to  con ta in , as is  p robab ly  th e  
case, an adm iss ion by  th e  defendants th a t  th e y  
w ere n e g lig e n t in  th e  n a v ig a tio n  o f th e ir  sh ip , 
th e n  i t  w ou ld  be evidence to  be used by anybody 
aga inst them . I n  a case in  th is  co u rt, R ich a rds  v . 
M organ  (4 B . &  S. 641) I  expressed an op in ion , 
w h ich  was o ve rru led  by th e  m a jo r ity  o f th e  judges, 
th a t a s ta tem en t made u n d e r the o ld  C hancery 
system  w o u ld  n o t be taken  as an adm iss ion  aga inst 
th e  person w ho m ade i t .  T h is  is  a fa r  s tro n g e r 
case th a n  th a t, and upon th e  decis ion o f the  co u rt 
in  th a t  case th e re  can be no doub t, to  m y  m ind , 
th a t th e  te rm s  o f th is  com prom ise m ay be adduced 
as evidence o f any adm ission b y  th e  defendants 
re la tiv e  to  the issue in  th is  action, w h ich  i t  m ay 
con ta in . W e  do n o t re q u ire  to  hear the  p la in tif fs , 
b u t as th e y  have been b ro u g h t here to  answ er 
th is  app lica tio n , th e  m o tio n  m u s t be re fused  w ith  
costs.

Qu ain  and F ie ld , J J . concurred .
M o tio n  refused.

S o lic ito rs  fo r  p la in tif fs , B ruce , Sons, and 
Jackson.

S o lic ito rs  fo r  defendants, P r itc h a rd  and Sons.



M ARITIME LAW CASES. 87

C .P . D iv . ] N ugent v . Sm it h . [C .P . Div.

C O M M O N  P L E A S  D IV IS IO N .
Beported by J. M. L e l y , Esq., Barrister-at-Law.

M a y  1, 12, a nd  N ov. 2, 1875.

N ugent v . Sm it h .

C a rr ie r  by w a te r—  W hether lia b le  as in s u re r f o r  loss 
out o f  rea lm — Dam age to horse by p lu n g in g  f ro m  
f r ig h t  caused by storm — W hether s to rm  “  act o f  
Cod ” — B o w  f a r  a l l  shipowners lia b le  as common 
carrie rs .

The common la w  l ia b i l i t y  o f  a c a rr ie r  attaches to a 
contract f o r  ca rriage  to a  place w ith o u t the rea lm . 

A  loss occasioned by the act o f  God is  a  loss caused 
exclus ive ly  by a  v io le n t act o f  na tu re  such as a 
c a rr ie r  cou ld  no t possib ly  foresee o r resist the 
effect of.

I t  lies upon a c a rr ie r  to show th a t a loss fo r  w h ich  
he w ou ld  otherw ise be liab le w a s  occasioned by the 
act o f  God.

The p la in t i f f  delivered to the de fendant in  London  
a m are to be ca rried  by the defendant by steamer 
fro m  London  to Aberdeen, between w h ich  places 
the defendant advertised and  h a b itu a lly  ra n  
steamers. A  storm  a r is in g  d u rin g  the voyage, the 
m are was so in ju re d  tha t she died. The ju r y  
fo u n d  th a t the in ju r y  was cause p a r t ly  by exces
sive bad weather, an d  p a r t ly  by the f r ig h t  and  
s trug g lin g  o f  the mare, and they negatived a l l  
negligence on the p a r t  o f  the defendant.

H e ld  th a t the de fendant was liab le , an d  a verd ic t 
hav ing  been entered fo r  the defendant a t the t r ia l ,  
a  ru le  to enter a  ve rd ic t f o r  the p la in t i f f  made 
absolute.

Semble, th a t a l l  shipowners c a rry in g  goods f o r  h ire  
are lia b le  as common ca rrie rs  in  the absence o f  
express s tip u la tio n  to the con tra ry .

T he  facts of th is  case suffic iently appear from  the 
w ritte n  judgm ent o f the court. The fo llow ing  is 
an outline of the a rgum ents:

H o l l  and Douglass W alker, fo r  the  de fendan t, 
showed cause.

1. T he  de fendan t on h is  passage fro m  a place 
w ith in  to  a place w ith o u t th e  rea lm  is n o t a com
m on ca rr ie r, so as to  ren d e r h im  lia b le  as an 
in s u re r fo r  loss to  goods w h ich  happens w ith o u t 
the  realm .

Coggs v. Barnard, 1 Sm. L. C. 6th edit. 177 ;
Morse v. Slue, 1 Mod. 85; Tent. 238 ; 2 Lev. 69; 
Lane v. Cotton, 1 Lord Raym. 654; 12 Mod. 472; 
Barclay  v. Y’gana, 3 Dougl. 389 ;
Forward v. P itta rd , 1 T. R. 27 ;
Crouch v. London and North-Western Railway Com

pany, 14 C. B. 255 ; 23 L. J. 73, 0. P. ;
Bennett v. The Peninsular Steam Boat Company,

6 C. B. 775;
Jones on Bailments, p. 103;
Story on Bailments, ss. 489,490;
Abbott on Shipping, 6th edit. 345 ;
Angell on Carriers, as. 149-51.

2. E ven  i f  the  defendant be lia b le  as an in su re r, 
th e  loss was caused by the  act o f God.

Forward v. P itta rd  (ub i sup."), per Lord Mansfield, 
C. J.

Amies v. Stephens, 1 Str. 127;
Trent Navigation Company v. Wood, 3 Esp. 127 ; 
Laurie  v. Douglas, 15 M . & W . 746 ;
G rill v. General Iron  Screw Collier Company, L. 

Rep. 1 C. P. 612; 14 L. T. Rep. N. S. 711 ; affirmed 
on appeal L. Rep. 3 C. P. 476 ; 37 L. J. 205, C. P . ; 
18 L. T. Rep. R . S. 485 ; 2 Mar. Law Ca-s. O.S. 362 ; 

Notara v. Henderson, L. Rep. 7 Q. B. 346 ; 22 L. T. 
Rep. N . S. 577 : affirmed on appeal ante, vol. 1, p. 
278; L. Rep. 7 Q. B. 225; 41 L. J. 158, Q. B. ; 
26 L. T. Rep. N . S. 442;

3. T he  loss was so fa r  due to  th e  in h e re n t q u a li
ties o f th e  horse as to  exem pt th e  defendants from  
l ia b il ity .

K enda llv . London and South-Western R ailw ay Com
pany, L. Rep. 7 Ex. 373; 41L. J. Rep. 184, E x .; 26 
L. T. Rep. N. S. 735 ;

Blower v. Great Western Railway Company, L. Rep. 
7 C .P . 755;

Cohen, Q.C. and L a n yo n , fo r  th e  p la in t if f ,  sup
po rted  the  ru le .— T hey re fe rred  to  th e  above cases 
and also c ite d  on th e  f ir s t  p o in t :

L loyd  V. Guibert, L . Rep. 1 Q. B. 115 ;
Dale v. H a ll,  Wils. 281;
Laveroni v. D rury , 8 Ex. 166;
Kent’s Commentaries, vol. 2, Leet. 11, p. 597;
Bacon Abr. tit. Carriers (B .);
Parsons on Shipping, vol. 1,248 n . ;
Lloyd  v. General Iro n  Screw Collier Company, 3 H. 

& C. 284;
Bosson v. Sanfold, 2 Salk. 440;
Goff v. C linkard, 1 Wils. 282 n .;
E llio t  v. Rossell, 10 John’s Rep. 1;
Schieffelin v. Harvey, 6 John’s Rep. 170;
Code Napoleon Art. 1784.

O n th e  second p o in t :
Oakley v. Portsmouth Company, 11 Ex. 618; 25 L. J. 

99, Ex. per Martin, B. at p. 101 ;
M cA rthur v. Sears, 21 Wendall, 190 ;
Ferguson v. Brent, 12 Maryland, 9 ;
H i l l  v. Sturgeon, 35 Missouri, 212;
Redfield on Carriers p. 18.

A n d  on th e  th ird  p o in t.
Kearney v. London, Brighton, Sfc., Railway Company, 

L. Rep. 5 Q. B. 411; 39 L. J. 200, Q. B . ; 22 L. T . 
Rep. N . S. 886 ; affirmed on appeal L. Rep. 6 Q. B. 
411; 24 L. T . Rep. N. S. 913.

T he  substance o f th e  va rious  a u th o r it ie s  c ite d  
su ffic ie n tly  appears fro m  th e  ju d g m e n t.

C u r. adv. v u lt.
N ov. 2.— T he fo llo w in g  w r it te n  ju d g m e n t o f th o  

c o u rt (B re t t  and D enm an, JJ .)  was read by
B rett, J .— I n  th is  case, w h ich  was tr ie d  in  

L o n do n  before B re tt ,  J ., th e  p la in t if f  d e live re d  to  
th e  de fendan t’s com pany in  London  a m are 
to  be ca rried  by steam er to  A berdeen. T he  
defendant com pany advertised  and h a b itu a lly  
ra n  a lin e  o f steamers fro m  Lo n do n  to  A berdeen. 
T he  m are  was sh ipped w ith o u t an y  b i l l  o f  la d in g . 
A t  a p a rt o f th e  voyage, w h ich  was n o t d e te r
m ined  by  th e  evidence, th e  m are, d u r in g  ro u g h  
w eather, was in ju re d , and to  such an e x te n t th a t 
she d ied. T he re  was a co n flic t o f evidence as to  the  
am oun t o f care and s k il l  exercised by  th e  defen
d a n t’s servants, and as to  th e  conduct o f th e  mare. 
T he  ju r y  w e re a ske d : F irs t ,  was th e  in ju r y  to  th e  
m are caused b y  neg ligence o f th e  de fendan t’s 
servants e ith e r in  p re p a r in g  fo r  bad w eather, o r 
in  a tte m p tin g  to  save th e  m aro  fro m  th e  conse
quences o f  bad w ea th e r?  A n sw e r, “ N o .”  Secondly, 
o r was th e  in ju r y  caused solely b y  th e  conduct o f 
th e  m are  he rse lf b y  reason o f f r ig h t  and  conse
q uen t s tru g g lin g  w ith o u t any neg ligence  o f tho  
de fendan t’s servan ts ? A nsw e r, “ N o .”  T h ird ly ,  
o r was the  in ju r y  caused so le ly by  p e rils  o f th o  
sea, th a t  is  to  say, b y  m ore th a n  o rd in a ry  ro u g h  
w ea ther, w ith o u t any neg ligence  o f th e  de fendant’s 
servan ts, o r any f r ig h t  and consequent s tru g g lin g  
o f  th e  m are?  A n sw e r, “  N o .”  F o u r th ly , o r was i t  
caused p a r t ly  by  m ore than  o rd in a ry  bad w eather, 
an d  p a rt ly  by  th e  conduct o f th e  m are h e rse lf by  
reason o f f r ig h t  and consequent s tru g g lin g , w ith 
o u t any neg ligence  o f  th e  de fendan t’s servants ? 
A n sw e r, “  Y e s .”  F i f th ly ,  were th e re  any kn o w n  
means, th o u g h  n o t o rd in a r ily  used in  th e  carriage  
o f horses by people o f o rd in a ry  care and s k il l ,  by
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w h ic h  the  de fendan t cou ld  have p reven ted  the 
in ju r y  to  the  m are ? T h is  question  th e  ju r y  d id  n o t 
answer. U p o n  the  answers o f th e  ju r y  a v e rd ic t 
fo r  the  purpose o f the  day was d irec ted  to  be 
entered fo r th e  defendant, the  p la in t i f f  ha v in g  
leave to  e n te r a v e rd ic t fo r  h im  on th e  fin d in g s  o f 
th e  ju r y ,  i f  upon  such fin d in g s  th e  c o u rt shou ld  be 
o f  op in ion  th a t  he was e n tit le d  to  ju d g m e n t. U pon  
a ru le  g ra n te d  to  show cause i t  was a d m itte d  on 
b e h a lf o f th e  defendant th a t  i f  th e  w hole voyage 
had been w ith in  th e  rea lm  o f E n g la n d  th e  defen
d a n t’s com pany w o u ld  have been deemed to  be 
com m on ca rrie rs  acco rd ing  to  the  custom  o f the  
rea lm , because th e y  advertised  to  c a rry  any 
person ’s goods fro m  place to  p la c e ; b u t  i t  was 
a rgued  th a t u n d e r the  c ircum stances o f th e  case 
th e y  cou ld  n o t be so deemed, because th e y  u n d e r
to o k  to  c a rry  to  a p o rt w ith o u t the  rea lm , and 
the re fo re  a p a rt o f th e  voyage was beyond the 
rea lm  and cou ld  n o t be su b je c t to  th e  cus tom  o f 
th e  rea lm . I t  was th e n  a rgued th a t i t  was con
s is ten t w ith  th e  evidence th a t th e  in ju ry  was 
caused ou ts ide  th e  rea lm , and, the re fo re , th a t  in  
respect o f such in ju r y  cou ld  n o t be regu la ted  
b y  th e  custom  o f th e  rea lm . I t  was also 
contended th a t th e  p e r il o f th e  sea, w h ic h  
caused the in ju ry ,  be ing  th e  re s u lt o f m ore 
th a n  o rd in a ry  bad w eather, th a t is to  say, 
o f  w ea ther n o t to  be expected in  an o rd in a ry  voyage, 
was, i f  th e  case was to  be decided upon a c a rr ie r ’s 
l ia b i l i t y  acco rd ing  to  th e  custom  of the  rea lm , th e  
act o f God w ith in  th e  m ean ing  o f th a t excep tion  to  
a c a rr ie r ’s l ia b i l i t y ;  and fu r th e r  th a t  the  in ju r y  
h a v in g  happened p a rtly  th ro u g h  th e  con
d u c t, fro m  its  in h e re n t na tu re , o f th e  m are, the  
de fendant cou ld  n o t be held responsib le . I t  was 
a rgued  fo r  th e  p la in t if f  th a t th e  de fendant’s com 
pany b y  a d v e rtis in g  th a t th e y  w ou ld  c a rry  the  
goods fo r  any person fro m  place to  place u n d e rto o k  
th e  resp o n s ib ilitie s  o f and became com m on ca rrie rs  
acco rd ing  to the  custom  o f the rea lm  o f E n g la n d  ; 
th a t  th is  w o u ld  be the  case o f any persons so 
a d v e rtis in g  in  E n g la n d , and w ou ld  be so in  the  
case o f  any B r i t is h  sh ipow ner so a d v e rtis in g  an y 
w here  ; th a t  th e  c ircum stance o f one o f th e  
te rm in i o f th e  proposed voyage be ing  ou ts ide  th e  
rea lm  d id  n o t a lte r  the l ia b i l i t ie s ; th a t  even i f  the  
de fendan t’s com pany were n o t com m on ca rrie rs , 
y e t  th e y  were shipow ners c a rry in g  goods on 
board  sh ip  as m a tte r  o f trade  fo r  h ire , and sh ip 
ow ners so c a rry in g  goods are  by th e  custom  of 
th e  rea lm  responsib le  as insu re rs  fo r  the safety o f 
th e  goods to  the  same e x te n t as com m on ca rrie rs  
are re s p o n s ib le ; th a t th e  p e r il o f the sea, w h ich  
caused th e  in ju r y  in  th is  case, was n o t th e  act of 
God w ith in  the  m ean ing  o f th e  exception to  the  
com ple te  l ia b i l i t y  o f a com m on ca rr ie r of goods fo r 
h ire , fo r  th a t  an in ju r y  can on ly  be said w ith in  the  
m ean ing  o f th a t exception to  have been occasioned 
b y  the act o f God when i t  has been occasioned 
d ire c t ly  and  n o t in d ire c t ly  b y  th e  e x tra o rd in a ry  
a c tio n  o f some phys ica l force, th e  consequences of 
w h ich  cou ld  n o t be ave rted , o r by some unexpected 
and e x tra o rd in a ry  n a tu ra l occurrence w h ich  hum an  
fo re s ig h t cou ld  n o t foresee, n o r hum an  pow er 
re s is t o r  p re v e n t; whereas there  was in  the  p resen t 
case a sea m ore ro u g h  indeed than  on an o rd in a ry  
voyage, th a t is  to  say, a p e r i lo f  the  sea, b u t n o th in g  
m o re ; th a t th e  n a tu ra l f r ig h to f  th e  m are, caused by 
th e  m ore than  o rd in a ry  rou g h  weather, was n o t an 
in h e re n t v ice  o f the  m are w h ich  cou ld  absolve th e  
de fendant fro m  l ia b i l i t y  fo r  the  in ju ry  to  the  mare.

T he  case was e labora te ly  a rgued before m y  
b ro th e r  D enm an and m yself. T he  m a in  question  
trea te d  was th e  p rin c ip le  on w h ich  th e  l ia b i l i t y  o f 
th e  defendant, i f  any, o u g h t to  res t. I t  was 
a rgued on  beha lf o f th e  de fendant th a t the  l ia b i l i t y  
cannot be made to  res t on an a lle g a tio n  th a t the 
de fendant’s com pany w ere com m on ca rrie rs , 
because i t  was said th a t  th a t l ia b il i ty  is  im posed 
by  a custom  o f the realm , and such a custom  cannot 
have force beyond th e  rea lm , and the  defendant 
has a r ig h t  to  assume in  the  p resen t case th a t  the  
in ju r y  to  the  m are happened beyond th e  rea lm . 
B u t  the phrase “  b y  th e  custom  o f the rea lm  ”  is in  
t r u th  o n ly  a paraphrase fo r  “  by  the  com m on 
la w .”  Thus in  S e lw yn ’s N is i P r iu s  t i t le  “  C a rrie rs ,”  
chap. 10, i t  is said : “ A n d  b y  th e  custom  o f the 
rea lm , th a t is  by  th e  com m on law , & c.”  A n d  in  
S to ry  on B a ilm e n t, s. 469 : “  T he  genera l p r in 
cip les o f th e  R om an and fo re ig n  law  upon th is  
sub jec t have been stated somewhat m ore at 
la rge, because th e y  fo rm  a p ro p e r in tro d u c t io n  
to  the  d o c tr in e  o f th e  com m on law  on th is  sub 
je c t, and in  w h ich  the  re s p o n s ib ility  o f in n 
keepers is said to  be founded on the  custom  o f th e  
re a lm ,”  because, “  in  p o in t o f  fa c t th e  o r ig in  o f the 
la t te r  m ay be c le a rly  traced  u p  to  th e  R om an law , 
fro m  w h ich  the com m on law , w ith o u t any adequate 
acknow ledgm en t, has fro m  tim e  to  t im e  borrow ed 
m an y  of the  im p o r ta n t p r in c i pies w h ich  re g u la te  the  
sub ject o f con trac ts .”  A n d  in  F o rw a rd  v. F it ta rd  
( I T .  Rep. 27) L o rd  M ansfie ld  says : “  B u t there  is  a 
fa r th e r  degree o f re s p o n s ib ility  b y  the  custom  c f  
the  rea lm , th a t is  by  the com m on la w .”  I n  Grouch  
v. TheLondon and  N o rth -W e s te rn R a ilw a y  Com pany 
(sup.), Je rv is , 0 . J. says : “  W h e n  a p a rty  who holds 
h im s e lf o u t as a com m on c a rr ie r  accepts goods, 
th e  com m on law , th a t  is, th e  la w  founded on the 
custom  of the rea lm , in g ra fts  upon  such acceptance 
a c o n tra c t to  c a rry  safely and  to  insure , sub ject 
o n ly  to  th e  exceptions, nam ely, the act o f  God and 
th e  Queen’s enemies.”  The  question, there fore , is 
one o f con trac t, and  depend ing  u pon  the  n a tu re  o f 
th e  u n d e rta k in g  to  be im p lie d  b y  th e  com m on law  
o f E n g la n d . The  co n tra c t is  o b v io u s ly  made at 
th e  tim e  of the  rece ip t o f th e  goods fo r ca rriage . 
I f  th a t rece ip t be in  E n g la n d , on board an E n g lis h  
sh ip , th e  w hole  con tra c t m u s t bo construed 
acco rd ing  to  E n g lis h  law . I f  i t  be abroad b y  an 
E n g lis h  m aste r, on board an E n g lis h  sh ip , i t  is 
s t i l l  an E n g lis h  con trac t, because i t  is  a con tra c t 
made u n d e r the  E n g lis h  f la g  (L lo y d  v. G nibert, 
35 L .  J . 74, Q. B . ; L .  R ep. 1 Q. B . 115 ); and 
the re fo re  in  th a t  la s t easealso the  ques tion  is, w hat 
is the  u n d e rta k in g  to  be im p lie d  on th e  p a rt o f the 
sh ipow ner by th e  com m on la w  o f E n g land . The 
question  be ing one o f con trac t, the re  is no p r in c ip le  
o f  law  w h ic h  fo rb ids  the  im p lic a tio n  o f  a prom ise to 
ca rry  safely beyond as w e ll as w ith in  the  rea lm . T he  
reason o f the  im p lie d  p rom ise g ive n  b y  L o rd  H o lt  
in  Goggs v. B e rn a rd  (2 L o rd  R aym . 909 ; s. c. 1 
S m ith ’s L e a d ing  Oases 177, 6 th e d it.) , and  by Best, 
C .J. in  R ile y  v. H orne  (5 B in g . 212 ; s. c. 7 L .  J.,
0 .  S., 32), founded  on th e  reason on w h ich  the  
P rastor a llow ed th e  exceptiona l l ia b i l i t y  o f sh ip 
m asters, innkeepers, &c., applies a t least q u ite  as 
s tro n g ly  to  the  p a rt o f th e  ca rriage  b y  sea beyond 
th e  rea lm  as to  th e  p a rt w ith in  i t .  T he re  is  no 
g ro u n d  on w h ich  to im p ly  a d iffe re n t e x te n t of 
u n d e rta k in g  in  the  same co n tra c t fo r  th e  ca rriage  
w h ich  is  beyond the  rea lm  fro m  th a t  w h ich  is 
w ith in  it .  O n p rin c ip le , the re fo re , the same 
prom ise  shou ld  be im p lie d  fo r  the  w ho le  carriage,
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w h e th e r the  whole be w ith in  th e  rea lm  o r p a r t  be 
w ith in  and p a r t  w ith o u t. M ors  v . Slue  (1 Y e n t. 
190 ; s. o. 2 K e b . 866) has a lw ays been trea te d  as 
a decision th a t th e  same prom ise is im p lie d  w hen 
th e  sh ip  is  to  go beyond sea as when she is a lways 
w ith in  th e  rea lm . A n d  so has G off v . C lin h a rd  
quo ted  in  B a le  v .  H a l l  (1 W ils . 281); Grouch r .  
The London  and  N o r th -  Western R a ilw a y  (14 
Com . B . Eep. 255 ; s. c. 23 L .  J. 73, C. P .) is 
p rec ise ly  to  th e  same effect. A n d  K e n t, C.<L in  
E ll io t t  v . Rossell (6 Johns. 170) lays i t  dow n in  the 
s tronges t te rm s  : “  M aste rs  and ow ners o f vessels
are liab le  as com m on ca rrie rs  on th e  h ig h  seas as 
w e ll as in  p o rt, and th e  a rg u m e n t o f the ingen ious 
counsel fo r th e  de fendan t is n o t w e ll supported  in  
th e  pos ition  th a t the  d o c tr in e  o f com m on ca rrie rs  
is  by  th e  com m on law  o f  E n g la n d  to  be confined 
tocases o f tra n s p o rta tio n  by w a te r w ith in  th e  ju r is 
d ic tio n  o f th e  rea lm , and th a t i t  does n o t a pp ly  
to  losses a ris in g  o u t of the  state. A l l  the  books and 
a ll the  cases w h ich  touch  th is  sub ject la y  dow n  the 
ru le  gen era lly  and a p p ly  i t  as w e ll to  sh ipm ents to  
o r fro m  a fo re ig n  p o rt as to  in te rn a l commerce. I f  
th e  m aste r be chargeable as a com m on c a rr ie r fo r  
goods received to  be transpo rted  beyond sea, i t  
w o u ld  seem to  be v e ry  e x tra o rd in a ry  and id le  fo r 
the  la w  to  reg a rd  h im  in  th a t cha racte r o n ly  fro m  
th e  tim e  th a t th e  goods were received on board  
u n t i l  he had p u t to  sea, and to  reg a rd  h im  w hen 
co m ing  fro m  abroad as a comm on c a rr ie r  o n ly  fro m  
th e  t im e  th a t he entered w ith in  th e  ju r is d ic t io n  of 
th e  p o rt. There  is no co lou r o f such a lim ita t io n  

. o f the  ru le .”  I t  seems to  us there  is no answ er to  
th is  reasoning. In  a ll thesecases the  u n d e rta k in g  
o r  prom ise  is trea ted  as one and in d iv is ib le . A n d  
we are o f op in ion  th a t w h e th e r the  prom ise  is  to  be 
im p lie d  o n ly  in  sh ips w h ich  are he ld  o u t as com 
m on ca rrie rs , o r in  a ll sh ips w h ich  c a rry  goods fo r  
h ire , the  prom ise  o r  u n d e r ta k in g  to  be im p lie d  is, 
b o th  on p rin c ip le  and a u th o r ity , one and in d iv i 
sib le, and app lies p rec ise ly  to  the  same e x te n t to  
a loss o c c u rr in g  in  the  p a rt o f the  voyage beyond 
the  re a lm  as to  one o c c u rr in g  in  the p a r t  w ith in  
the  realm . I f ,  there fore , i t  is  r ig h t  to  say th a t the 
l ia b i l i t y  o f insurance attaches to  a sh ipow ner, 
because he ho lds h im se lf o u t to  be a com m on 
ca rr ie r, the  defendant’s com pany, w ho d id  so ho ld  
them selves ou t, were sub ject to  th e  o rd in a ry  l ia b il i ty  
o f com m on carrie rs , and cou ld  no t, in  the  absence 
o f an y  o th e r defence, absolve theraslves on the  
g ro u n d  th a t th e y  m ay asume th a t the  m are was 
in ju re d  beyond th e  rea lm . T h a t some sh ipow ners 
so tre a t th e ir  business as to  be w ith in  th e  d e fin i
t io n  o f “  com m on ca rrie rs ,”  and to  be p ro p e rly  so 
trea te d  in  eve ry  respect, is clear. T h is  was stated 
in  M ore  v . Slue  (1 Y e n t. 190; s. c. 2 K eb . 866), in  
Goggs v. B e rn a rd  (2 L o rd  R aym . 909; s. c. S m ith ’s 
L e a d in g  Cases, 177, 6 th  ed it.), and has been in  a 
m u lt i tu d e  o f o th e r cases. A  genera l sh ip  is, by 
the  m ere fac t o f be ing  so p u t up, made in  a ll 
respects a com m on ca rrie r, th o u g h  she is g o in g  
to  a fo re ig h  p o r t : ( B a rc la y  v . Gona, 3 D o u g l. 
389 and L a v a ro n i v. B ru ry ,  8 E x . Rep. 166; 
s. c. 22 L .  J . 2, E x .). I t  w ou ld  be su ffic ien t, 
the re fo re , iu  th e  p resen t case to  say th a t th e  
defendants were com m on ca rrie rs , and th e re 
fore, a t a ll events, subject to  the lia b ilit ie s  of 
com m on ca rrie rs  acco rd ing  to  th e  com m on law.

B u t i t  was s tro n g ly  a rgued th a t th is  is no t 
the  rea l g ro u n d  o f th e ir  l ia b i l i t y  in  th e  case o f 
sh ip o w n e rs : th a t some shipow ners w ho ca rry  
goods fo r  h ire  are n o t comm on carrie rs , and ye t

are, in  th e  absence o f express co n tra c t, liab le  to  the 
same e x te n t as com m on c a rr ie rs ; th a t, in  fac t, a ll 
sh ipow ners w ho c a rry  goods fo r  h ire , w h e th e r th e y  
be com m on ca rrie rs  o r  not, are, in  the  absence 
o f express con trac t, made lia b le  by  im p lic a tio n  by 
th e  com m on law  to  ensure th e  safe carriage  and 
d e live ry  o f th e  goods e n tru s te d  to  them , except 
aga inst the  act o f God and the Queen’s enem ies; 
th a t the  tru e  g ro u n d  o f such l ia b i l i t y  in  th e  case 
o f th e  sh ipow ner is  n o t th a t  th e y  are com m on 
ca rrie rs , b u t th a t  th e y  are sh ipow ners c a rry in g  
goods fo r  h ire . I t  is n o t abso lu te ly  necessary, as 
we have po in ted  ou t, to  de te rm ine  th is  question 
in  th is  ease. B u t  i t  is  obv ious ly  one o f g rea t 
im portance , and, as i t  was made a m ain  p o in t o f 
a rgum en t, and was m ost a b ly  argued, we th in k  i t  
r ig h t  to  g ive  o u r ju d g m e n t on it .

In  o rd e r to  de te rm ine  w he ther there  m ay n o t be 
some shipow ners who c a rry  goods fo r h ire , and who, 
nevertheless, are n o t com m on ca rrie rs , we shou ld  
de te rm ine  exac tly  w h a t i t  is th a t makes a m an 
a com m on ca rr ie r.— “  I t  is  n o t every  person 
w ho undertakes to  c a rry  goods fo r  h ire  th a t is 
deemed a com m on ca rrie r. A  p riv a te  person 
m ay co n tra c t w ith  ano the r fo r  the  ca rriage  o f h is 
goods, and in c u r  no re s p o n s ib ility  beyond th a t 
of an o rd in a ry  bailee fo r h ire , th a t is to  say, the 
re s p o n s ib ility  o f o rd in a ry  d iligence . To  b r in g  a 
person w ith in  th e  d e scrip tion  o f a com m on 
c a rr ie r  he m u s t exercise i t  as a p u b lic  em p loy
m en t : he m u s t u ndertake  to  ca rry  goods fo r 
persons g e n e ra lly ; and he m us t h o ld  h im se lf ou t 
as ready to  engage in  the tra n s p o rta tio n  o f  goods 
fo r  h ire , as a business, n o t as a casual occupa
tio n  pro  hac vice. A  com m on c a rr ie r  has, th e re 
fo re , been defined to  be one w ho undertakes fo r 
h ire  o r  rew ard  to  tra n s p o rt th e  goods o f those 
as chose to  em ploy h im  fro m  place to  place.”  
S to ry  on B a ilm e n ts  (sect. 495). In  F is h  v. Chap
m an  (2 K e l ly ’s (G eorgia) Rep. 353) i t  was held 
in  w h a t we ve n tu re  to  calf a pow e rfu l and b us i
ness-like  ju d g m e n t, th a t  is , w e ll a p p ly in g  the  
p rin c ip le s  of the  law  to  the  business o f the  
c o u n try , th a t  “  to  co n s titu te  a m an a com m on ca r
r ie r , the  business o f c a rry in g  m u s t be h a b itu a l and 
n o t casual. T he  u n d e rta k in g  m u s t be genera l, 
and fo r  a l l  people in d if fe re n t ly .  H e  m u s t thus  
assume to  be th e  se rvan t of th e  p u b lic  ; he m us t 
undertake  fo r a ll people.”  W h e n  i t  is  said th a t 
th e  ow ners and m asters o f  sh ips are deemed 
com m on ca rrie rs  i t  is  to  be understood  o f such 
ships as are em ployed as genera l ships o r fo r  the  
tra n s p o rta tio n  o f m erchandise fo r  persons in  
genera l, such as vessels em ployed in  th e  coasting  
trade, o r  in  genera l fre ig h t in g  business fo r  a ll pe r
sons o ffe rin g  goods on fre ig h t o r fo r  the  p o rt o f 
d e s tin a tio n  (See S to ry  on B a ilm en ts , sect. 501). 
T he  rea l test o f w he the r a m an is a com m on ca rr ie r, 
w he ther by land  o r w ater, there fo re , re a lly  is, 
w h e th e r he has he ld  o u t th a t  he w ill,  so lo n g  as 
he has room , c a rry  fo r h ire  the  goods o f every 
person w ho w i l l  b r in g  goods to  h im  to  be ca rried . 
T he  tes t is n o t w h e th e r he is  c a rry in g  on a p u b lic  
em p loym en t, o r  w he ther he carries to  a fixe d  place; 
b u t w he ther he holds ou t, e ith e r expressly  o r by a 
course o f couduct, th a t he w i l l  ca rry  fo r h ire  so 
long  as he has room  th e  goods o f a l l  persons 
in d iffe re n tly  who send h im  goods to  be carried . I f  
he does th is , h is f irs t  re s p o n s ib ility  n a tu ra lly  is 
th a t he is bound by a p rom ise im p lie d  by law  to  
rece ive and ca rry  fo r  a reasonable p rice  th e  goods 
sent to  h im  upon such an in v ita tio n . T h is  respon-
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B ib ility  is  n o t one adopted fro m  the R om an law  on 
g rounds of p o lic y  : i t  arises acco rd ing  to  th e  
genera l p rin c ip le s  w h ich  gove rn  a ll  im p lie d  p ro 
mises. A n d  h is  second re s p o n s ib ility , w h ic h  arises 
u pon  reasons o f po licy , is  th a t he carries  the  goods 
upon  a co n tra c t o f insurance. T he  p o lic y  has 
fixed  th is  la t te r  l ia b i l i t y  upon  com m on ca rrie rs  b y  
la n d  o r w ate r, n o t because they  ho ld  themselves 
o u t to  c a rry  fo r a ll persons in d if fe re n t ly ;  i f  th a t 
were a ll, th e re  w ou ld  be no g ro u n d  fo r  the  po licy , 
i t  w o u ld  be w ith o u t reason ; m any o th e r persons 
h o ld  them selves o u t to  ac t in  th e ir  trade  and b u s i
ness fo r  a l l  persons in d if fe re n t ly  who w il l  em p loy 
them , and the  p o lic y  in  question  is  n o t app lied  to  
such trades ; th e  p o lic y  is  app lied  to  th e  trad e  o f 
com m on ca rrie rs , because, w hen th e  com m on law  
adopted th a t p o lic y  th e  business o f com m on 
ca rrie rs  in  E n g la n d  was exercised in  a p a rt ic u la r  
m anner and sub jec t to  p a rt ic u la r  cond itions  w h ich  
ca lled fo r  th e  adoption  of th a t  po licy . T he  ques
tio n  is, w he the r the  p o licy  has n o t been app lied , 
n o t o n ly  to  sh ipow ners w ho  are b y  th e ir  ow n act 
com m on ca rrie rs , b u t also to  sh ipow ners who are 
n o t com m on ca rrie rs . W h e th e r a sh ipow ner is o r is 
n o t a com m on c a rr ie r  m u s t su re ly , upon  p r in c ip le , 
as fro m  th e  cases and w r it in g s  ju s t  quoted i t  
appears to  be on a u th o r ity , depend on w h e th e r the  
sh ipow ne r holds h im s e lf o u t to  c a rry  fo r  h ire  fo r 
a l l  persons w ho m ay o ffe r. B u t c e rta in ly  m any 
sh ipow ners do no t, in  fa c t, do so. A  sh ipow ner 
w ho p u ts  h is  sh ips in to  b ro ke rs ’ hands to  p rocu re  
a ch a rte r  does n o t h o ld  h im se lf o u t to  ca rry  fo r  the 
f ir s t  person w ho o ffe rs ; n e ith e r does a m aster 
who, in  a fo re ig n  p o rt,  advertises th a t he is ready 
to  en te r in to  cha rte rs . T he  sh ipow ner o r m aste r 
has a r ig h t  to  consider th e  c re d it and responsi
b i l i t y  of the  proposed ch a rte re r, and to  re jec t 
h is  proposal i f  i t  be th o u g h t expedien t. One 
w ho p u ts  u p  h is  sh ip  as a genera l sh ip  does, 
b y  so do ing , b y  th e  o rd in a ry  unders tand ing  
of sh ipow ners and m erchants, ho ld  h im se lf 
o u t as ready to  c a rry  a ll reasonable goods 
b ro u g h t to  h im , and  so does a sh ipow ner w ho ru n s  
a lin e  o f ships fro m  po rts  to  po rts , h a b itu a lly  c a rry 
in g  a ll goods b ro u g h t to  h im . I t i s  a d m itte d , the re 
fore, th a t such are com m on ca rrie rs  and lia b le  to  a ll 
th e  im p lie d  u n d e rta k in g s  o f com m on ca rrie rs . T he  
question is  w h e th e r o the r sh ipow ners c a rry in g  
goods fo r  h ire  w ith o u t express s tip u la tio n , th o u g h  
th e y  are n o t lia b le  to  a l l  th e  im p lie d  u n d e rta k in g s  
of com m on ca rrie rs , are n o t by the  com m on law , fo r  
reasons o f po licy , made also lia b le  to  one o f those 
im p lie d  u n d ertak ings .

T he  so lu tion  o f  th is  question  w il l ,  we th in k ,  
depend upon a cons ide ra tion  of th e  tim e  a t 
w h ich  and the  reason fo r w h ich  the  lia b il i ty  
in  question  was in tro d u c e d  in to  the  com m on 
law . N o  one w ho has read th e  trea tise  o f M r. 
Ju s tice  S to ry  on B a ilm e n ts , th e  essay o f S ir  
W ill ia m  Jones, and th e  ju d g m e n t o f L o rd  H o lt  on 
Coggs v . B e rn a rd  (2 L o rd  R aym , 909 ; s. c. 1 
S m ith ’s L e a d ing  Cases 177 ,6 th  ed itio n ) can d oub t 
th a t the comm on law  o f E n g la n d  as to  ba ilm en ts  
is founded upon, th o u g h  i t  has n o t exac tly  adopted, 
the  Rom an law. I t  is  tru e  th a t L o rd  H o lt  rests, as 
fo r a u th o r ity , so le ly on B racton , b u t the  trea tise  o f 
B ra c to n  adopts a ll the  d iv is ions  o f th e  R om an law  
in  the ve ry  w ords o f th e  R om an te x t,  and fu r th e r  
adopts the exception o f th e  R om an la w  and the  
Rom an reasons fo r  i t .  T he  d iv is ions  m ay be the  
log ica l d iv is io n s  o f th e  subject, and  so be n a tu ra lly  
adopted by a ll  in  every c o u n try  who tre a t th e  sub

je c t lo g ic a lly  ; b u t th e  excep tion  b o th  in  th e  R om an 
em p ire  and in  E n g la n d  was no n a tu ra l excep tion , 
b u t  one depend ing  e n tire ly  on p u b lic  p o lic y  a ris in g  
fro m  th e  m anner in  w h ich  some p a rtic u la r  k in d s  of 
business w ere ca rrie d  on in  b o th  places. I t  is  ob
v ious, the re fo re , th a t B ra c to n , o r  E n g lis h  judges 
before h im , adopted in to  th e  E  o g lis h  th e  Rom an law . 
B y  the  p r im a ry  d iv is io n s  o f th e  la w  o f b a ilm en t in  
th e  R om an law  and as enum erated b y  L o rd  H o lt ,  
those w ho c a rry  goods fo r  h ire  are, unless th e y  
are w ith in  th e  excep tion  a lluded  to , lia b le  o n ly  
as o th e r bailees fo r  h ire , th a t  is  to  say, th e y  are 
b o u nd  to  o rd in a ry  d iligence  and to  a reasonable 
exercise o f  s k il l,  and o f course are n o t responsib le  
fo r  any losses n o t occasioned b y  the  o rd in a ry  
neg ligence  o f them selves o r  th e ir  se rvan ts  (S to ry  
on B a ilm e n ts , sect. 437), b u t those th a t  are  w ith in  
the  exception are liab le  to  insu re rs , &c. The  ques
tio n , the re fo re , is , w h a t sh ipow ners are b ro u g h t 
w ith in  the exception ? T h a t exception was in  the  
R om an law  conta ined in  th e  w e ll-k n o w n  e d ic t 
o f th e  P ræ to r, and th e  reason fo r  its  p ro m u lg a tio n  
was con ta ined  in  the  com m en ta ry  o f U lp ia n  : “  A i t  
P ræ to r, nantæ , caupones, s ta b u la rii(u ), &c.,”  
th a t  is  to  say, sh ipm asters and th e  class o f 
persons w ho ca rr ie d  on th e  business o f in n 
keepers. I f  th e  p ro p o s itio n  con ta ined  in  the  
excep tiona l e d ic t is  to  be considered as adopted 
s tra ig h t  and in  te rm s in to  th e  com m on law , i t  is  
n o t some shipm asters, b u t a ll sh ipm asters, who are 
b y  th e  te rm s o f i t  made lia b le  to  th e  g rea te r 
l ia b il i t y .  C a rrie rs , i t  w i l l  be observed, are n o t 
m entioned , and c e rta in ly  n o t a lim ite d  class o f 
c a rr ie rs  ca lled a fte rw ards com m on ca rrie rs . The 
“  R om an e d ic t,”  says S to ry , “  i t  w i l l  be a t once 
perce ived, does n o t extend  in  te rm s  to  ca rrie rs  by 
land. B u t,  in  m ost, i f  n o t in  a ll, m odern  countries 
th e  ru le  w h ic h  i t  p rescribes has been 
p ra c tic a lly  expounded so as to  inc lu d e  them .”  
(sect. 458). I t  re q u ire d , o f course, a u th o r ity  
custom ary, and  thence ju d ic ia l o r p a r lia 
m e n ta ry , to  in tro d u c e  in to  th e  com m on law  
th e  o r ig in a l ru le s  and th e  exception as app licab le  
to  any case. B u t,  i f  the  exception was to  be in t r o 
duced a t a ll, to  w h a t w ou ld  i t  n a tu ra lly  be f ir s t  
app lied?  I t  w ou ld  seem th a t  n a tu ra lly  i t  w ou ld  
f i r s t  be app lied  to  th e  trades  o r  businesses w h ich  
w ere  ca rried  on in  E n g la n d  u n d e r th e  same names 
and cond itions as fo rm e rly  in  th e  R om an E m p ire . 
M ode rn  innkeegers  p rob a b ly  c a rry  on th e  same 
business as b o th  the  s ta b u la r ii and caupones d id  in  
th e  olden tim e . T he  tw o  trades, there fore , ca rried  
on in  E n g la n d  u n d e r th e  same cond itions as the  
th re e  enum erated in  the  ed ic t were the  shipm asters 
and innkeepers. T he  co nd itions  w h ich  had  in 
duced the  P ræ to r as m a tte r  o f p o lic y  to  hold them  
to  s t r ic t  l ia b il i ty  in  Rom e, w here  th e  same c o n 
d it io n s  as existed in  th e  m ode o f c a rry in g  on the 
same business in  E n g land . T he  cond itions  on 
w h ich  th e  P ræ to r had acted w ith  rega rd  to  sh ip 
m asters were n o t cond itions  confined to  a ce rta in  
l im ite d  p o rt io n  o f sh ipm asters, those cond itions 
existed in  th e  case o f a ll. W h e n  then  th e

(a) The word ‘‘ stabularii” here is evidently used in 
the second sense given for it  in Faccidati and Forcel- 
lirii’s Lexicon (sub verbo), “ Qui mercede homines eorum- 
que, jumenta hospitio hospitio excipit.” Passages from 
Ulpian, Seneea, and Apuleius clearly showing that the 
word was used to describe a person almost identical in 
character with a modern innkeeper, are cited by the 
authors, who add to the above definition the remark, 
“ Nam stabulum turn ad jumenta pertinet, turn ad homi- 

I nes: ” (See Bailey’s edition, 1828.—Note by Denman, J.)
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E n g lis h  judges, a c tin g  a t f ir s t  no d oub t on 
th e  genera l und e rs ta n d in g  [o f a ll m erchants and 
sh ipow ners, adopted in to  th e  com m on la w  th e  
exceptions o f th e  Rom an law, there  is no'reason 
w h ich  can be suggested w h y  th e y  shou ld  n o t and 
d id  n o t adopt i t  in  its  te rm s  as app licab le, n o t to  
a l im ite d  p o rt io n  of, b u t to  a ll sh ipm aste rs c a rry in g  
goods fo r  h ire . A fte rw a rd s , acco rd ing  to  the 
o rd in a ry  course o f E n g lis h  la w , th e  judges w o u ld  
have to  consider w he the r some o th e r trad e  o r  bu s i
ness was n o t to  be in  E n g la n d  in tro d u ce d  in to  the 
exception. T hey  found  a trade  established in  
E n g la n d , nam ely, “  the  trad e  o f com m on ca r
r ie rs ,”  w h ich  was so ca rried  on, b y  reason o f the 
state o f th e  c o u n try  as to  be w ith in  the  p rin c ip le  
o r cond itions o f  the  exception, and the re fo re  th e y  
added th a t trade  to  those a lready w ith in  th e  
exception. Com m on ca rrie rs  w o u ld  n o t be in t r o 
duced because th e y  ca rr ie d  th e  goods o f a ll persons 
in d if fe re n t ly ,  bu t, because those w ho so ca rrie d  
goods a t th a t t im e  were w ith in  th e  m isch ie f dea lt 
w ith  by  the  Praetor. I f  th is  be a tru e  v iew , s h ip 
m asters and sh ipow ners were n o t in tro d u ce d  be
cause th e y  were com m on ca rrie rs , b u t because th e y  
were sh ipm asters and sh ipow ners, and th e re fo re  a l l  
sh ipm aste rs and sh ipow ners were com prised  in  the  
excep tion  w hen i t  was recognised and in tro d u ce d  by 
ju d ic ia l decisions. C om m on ca rrie rs  b y  la n d  were 
added a fte rw ards, because th e ir  business was sub 
je c t to  th e  same cond itions  as was th e  business o f 
a l l  c a rry in g  sh ipm asters and sh ipow ners. M a n y  
a tte m p ts  have been made to  in tro d u ce  in to  the  
exception o th e r trades, as w ha rfinge rs , fo rw a rd in g  
agents, carters, & c . ; b u t a l l  such a tte m p ts  have 
fa iled , because those trades, a lth o u g h  in  respect o f 
th e ir  be ing  p u b lic  o r  com m on trades th e y  are 
s im ila r  to  the  trade  o f com m on ca rrie rs , are n o t 
s im ila r  to  i t  in  those respects in  w h ich  i t  was s im ila r  
to  th e  trades o f sh ipm asters and innkeepers. 
U n less the re  is  som eth ing  in  the  a u th o r ity  w h ich  
b inds  us to  de te rm ine  th a t on ly  such shipowners 
as made them selves com m on ca rrie rs  were b ro u g h t 
w ith in  th e  excep tion , reason, and considera tion  
seem to  us to  show th a t a ll sh ipm aste rs and owners 
c a rry in g  goods fo r  h ire  were fro m  the  b e g in n in g  
b ro u g h t w ith in  i t .  Innkeepe rs  were p robab ly  
ju d ic ia lly  declared to  be w ith in  i t  f i r s t  in  Calye’s 
Case (1 S m ith ’s L e a d ing  Cases, 105, 6 th  ed it.) 
S h ipow ners were f ir s t  ju d ic ia lly  declared to  be 
w ith in  i t  in  M orse  v . Slue  (1 Y e n t. 190 ; s. c. 
2 K eb . 866). T he  facts o f th a t case as sta ted in  
th e  specia l v e rd ic t in  Y e n tr is ,  p. 190, lead, one 
w o u ld  th in k ,  s tro n g ly  to  the  conclusion th a t  she 
was a genera l s h ip ; b u t, as has been observed by  
B la ckb u rn , J . in  th e  L iv e r  A lk a l i  Com pany  V. 
Johnson  (43 L .  J . 216, E x . ; s. c. L .  Rep. 9 E x . 338), 
th e  coun t is  general, and states th a t “  accord ing 
to  th e  law  and custom  o f E n g la n d  m asters and 
governors o f sh ips w h ich  go fro m  London  beyond 
sea, and take  u pon  them  to  c a rry  goods beyond 
sea, are bound to  keep safely,”  & c. T h is  s ta tem en t 
is c e rta in ly  in  te rm s app licab le  to  a l l  ships, and 
n o t o n ly  to  sh ips a c tin g  as com m on carrie rs, 
and the re fo re  th e  case has genera lly  been con
sidered as a  decision upon th e  l ia b i l i t y  o f a l l  sh ips. 
So in  D ale  v. H a l l  (1 W ils . 281) th e  decla ra tion  
was no t aga inst th e  de fendant as a com m on ca rr ie r, 
b u t upon  a prom ise  to  be im p lie d  fro m  th e  fa c t o f 
h is  be ing a sh ipm aste r re ce iv in g  goods to  be 
ca rrie d  fo r  h ire . So in  G o ffv . C lin k a rd ,  quoted in  
D a le  v. H a l l  (1 W ils . 281 J, there  is  no sta tem en t 
w ha tever th a t  th e  sh ip  was a genera l sh ip . W e

th in k  i t  w o r th y  o f no tice  th a t  L o rd  H o lt  in  th e  
ca re fu l ju d g m e n t in  Coggs v . B e rn a rd  (2 L o rd  
R aym . 909 ; s. c. 1 S m ith ’s L e a d ing  Oases, 177, 
6 th  ed it.) in  w h ic h  h is words w ou ld  be w e ll 
w e ighed, speaks th u s  : “  A n d  th is  is  the  case of the  
com m on c a rr ie r  ” — com m on hoym an, m aste r o f a 
sh ip , &c. H e  does n o t inc lude  the  sh ipm aster in  
th e  class o f com m on ca rrie rs  ; he trea ts  h im  as a 
separate and independent class. A n d  speaking  o f 
h im  he uses a phrase w h ich  includes a ll sh ip 
masters and does n o t confine the  class to  those s h ip 
m asters o n ly  w ho trade  as com m on carrie rs . 
B la c k b u rn , J . trea ts  th e  case o f L y o n  v . H e lls  
(4 E ast, 428) as a s tro n g  a u th o r ity  in  favour o f the  
en la rged  l ia b i l i t y  o f a barge ow ner w ith o u t de te r
m in in g  w he the r such bargeow ner was a com m on 
c a rr ie r o r  no t. A n d  the  ju d g m e n t of the m a jo r ity  
o f th e  judges in  th e  L iv e r  A lk a l i  Com pany  v . 
Johnson  (23 L .  J . 216, E x . ; L .  Rep. 9 E x . 338) 
seems to  be a s tro n g  a u th o r ity  in  fa vo u r o f the 
l ia b i l i t y  be ing  a ttached to  a ll sh ipm aste rs o r 
owners c a rry in g  goods fo r  h ire , b y  reason o f th e ir  
decis ion th a t  the  de fendant in  th a t  case was liab le  
w ith o u t d e te rm in in g  w h e th e r he was a com m on 
c a rr ie r  o r no t. I n  B a rc la y  v. Y ’gana  (1 D oug . 
389) i t  is tru e  th a t th e  sh ip  was a genera l sh ip , 
b u t  L o rd  M ansfie ld  does n o t decide the  case on th e  
g ro u n d  th a t  th e  de fendan t was a com m on ca rr ie r. 
H e  says : “  I t  is im possib le  to  d is t in g u is h  th is  fro m  
the  case of a com m on ca rrie r. I n  B e ll’s C om m en
ta ries, c. 4, pa r. 14, p. 157, i t  is said : ‘ A s  to  p a r t i
cu la r sh ips fre ig h te d  specia lly , unless the re  be a 
specific agreem ent the  ed ic t app lies,’ ”  I n  Schieffle in  
v . H a rve y  (6 Johns. 170) in  seems im poss ib le  to  
say w he ther the  sh ip  was a genera l ship. There 
was a b i l l  o f la d in g , b u t th a t does n o t de term ine  
th e  p o in t. T he  ju d g m e n t is, however, genera l. 
T he  m asters and owners are responsib le fo r  every 
in ju r y  th a t m ig h t have been p reven ted  by hum an 
fo re s ig h t o r energy. The  ju d g m e n t o f K e n t, C .J . 
in  E ll io t t  v. BfOssel (10 Johns. 1) is also as s tro n g  
and genera l as can be. “  I n  sh o rt,”  bo 
says, “  i t  m us t be regarded as a se ttled  p o in t in  the  
E n g lis h  la w  th a t m asters and owners o f  vessels are 
lia b le  in  p o rt and a t sea and abroad to  th e  w hole 
e x te n t o f in la n d  ca rrie rs , except so fa r  as th e y  are 
exem pted jb y  th e  exceptions in  th e  co n tra c t o f 
c h a rte r-p a rty  o r  b i l l  o f la d in g  o r  b y  s ta tu te .”  
C e rta in ly  these are te rm s w h ich  seem to  show th a t 
in  th e  m in d  o f th e  C h ie f Ju s tice  a ll m asters o f a ll 
sea-going ships were so liab le, and n o t o n ly  those 
w ho had made them selves com m on ca rrie rs , and 
the reby  liab le  to  c a rry  the  goods o f a ll persons. 
A n d  i t  seems im possib le  to  accouut fo r  the  a lm ost 
u n ive rsa l use o f  b ills  o f la d in g  b y  a ll sea-going 
ships, i f  a g rea t nu m b e r of them , nam ely, a li w ho 
were n o t com m on ca rrie rs , w o u ld  o n ly  be answer 
able fo r  neg ligence, fo r  w h ich  th e y  are answerable 
n o tw ith s ta n d in g  the  b il l  o f lad ing . The exceptions 
in  a b i l l  o f la d in g  are exceptions o u t of a g e n e ra lly  
recognised abso lu te  l ia b il i ty  w h ich  i t  is  genera lly  
considered w ou ld  ex is t i f  those exceptions were 
n o t inse rted .

W e  are, the re fo re , o f op in ion  th a t the  tru e  
ru le  is th a t e ve ry  sh ipow ner o r m aste r who 
carries  goods on board h is vessel fo r  h ire  is, in  
th e  absence o f express s tip u la tio n  to  th e  con
tra ry , liab le  by im p lica tio n  by  the  com m on law  of 
E n g la n d , a d o p tin g  th e  law  o f Rome, by reason of 
h is  acceptance o f the  goods to  be carried , to  the  
l ia b i l i t y  o f an in su re r, except as aga inst th e  act o f  
God o r  the  Queen’s enemies. I t  is n o t o n ly  such
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sh ipow ners as have made them selves in  a ll senses 
com m on ca rrie rs  who are so l ia b le ; b u t a l l  s h ip 
owners w ho c a rry  goods fo r  h ire , w he the r in land , 
coastways, o r abroad, ou tw a rd  o r in w a rd . T hey 
are a ll w ith in  th e  exception to  th e  genera l law  o f 
ba ilm en ts  w h ic h  was adopted in to  the  com m on 
la w  fro m  the  R om an law . T he  l ia b i l i t y  of the  
defendant's com pany, there fore , was th a t ef 
insu re rs  except aga ins t the  act o f God and the 
Queen’s enemies, n o t because th e y  were com m on 
ca rrie rs , b u t because th e y  carried  th e  p la in t if f 's  
m are  in  th e ir  sh ip  fo r  h ire . W e  should  ta ke  notice  
th a t  o u r v ie w  d iffe rs  fro m  some few  passages in  
S to ry , as in  sect. 501 and in  sect, 504. B u t the  
no te  to  sect. 501 seems to  in tim a te  a d o u b t a fte r  
a l l  w he the r the  section is  co rrec t, and th e  cases 
quo ted  in  support o f sect. 504 do n o t a ffec t the 
case before us.
W e  have n e x t to  de te rm ine  w h e th e r th e  loss 
in  th is  case can be said to  have occurred  “  by 
th e  act o f God.”  M an y  d e fin itio ns  o f th is  
phrase have been a ttem p ted . M a n y  cases have 
decided th e  occurrences w h ich  cannot in  law  
be considered to  come w ith in  i t .  T he  m a tte r  is 
fu l ly  trea ted  in  S to ry  on B a ilm en ts , sect. 511, and 
th e  notes to  i t  in  A n g e ll on C arrie rs , sect. 154, and 
subsequent sections. T he  d e fin it io n  to  be ex
tra c te d  fro m  a ll the  cases is said to  be best g iven  
in  a no te  to  Coggs v. B e rn a rd  (2 L o rd  R aym . 909) 
s. c. 1 S m ith ’s L e a d in g  Cases, 177, 6 th  e d itio n  in  
the  A m e rican  e d itio n  by M r. W allace o f S m ith 's  
L e a d in g  Cases. T he  best fo rm  o f the  d e fin it io n  
seems to  us to  b8 th a t th e  damage o r loss in  question 
m u s t have been caused d ire c t ly  and exc lus ive ly  by  
such a d ire c t and v io le n t and sudden and ir re s is 
t ib le  ac t o f n a tu re  as the  de fendant cou ld  not, b y  
a n y  am oun t o f a b il i ty  foresee w o u ld  happen, o r 
i f  he cou ld  forsee th a t i t  w o u ld  happen, could 
n o t by  an y  am o u n t o f care and s k i l l  re s is t so 
as to  p reven t its  effect. I t  lies upon th e  defen
d a n t to  show th a t  a  damage o r loss fo r  w h ich  
he w o u ld  o therw ise  be liab le  is  b ro u g h t w ith in  th is  
exception. W e  cannot say n o tw ith s ta n d in g  the  
in a b il i ty  o f th e  ju r y  to  agree to  an answ er to  the 
f i f th  question  le ft  to  them , th a t th e  de fendant has in  
th is  case satisfied th e  evidence o f p ro o f cast upon 
h im , so as to  b r in g  h im se lf c le a rly  w ith in  th e  
d e fin it io n . I t  seems to  us im poss ib le  to  say th a t 
no hum an a b il i ty  cou ld  foresee th e  reasonable p ro 
b a b ility  o f th e  happen ing  o f rou g h  w ea the r on the 
voyage, and th a t  a horse a t sea m ig h t be fr ig h te n e d  
b y  i t ,  o r th a t  no h um an  a b il ity  cou ld  p re ve n t 
in ju r y  ,to  a fr ig h te n e d  horse in  such w eather as 
occurred . W e th in k  also th a t  th e  f r ig h t  o f the  
m are was a n a tu ra l and probab le  re s u lt  o f the 
ro u g h  sea, a f r ig h t  l ik e ly  to  happen in  the case of 
an o rd in a ry  horse, and cannot be considered such a 
v ice  in  the  in h e re n t n a tu re  o f th is  p a rt ic u la r  m are 
as to  absolve the  defendant. W e  are, the re fo re , o f 
op in ion  th a t the  p la in t if f  was e n tit le d  to succeed 
and th a t th e  ru le  m us t be m ade absolute to  en te r 
th e  v e rd ic t fo r  th e  p la in t if f .

B u ie  absolute, (a)
S o lic i to rs : L yn e  and H o lm a n  fo r  p la in t i f f ; 

Law rence, P lews, B oyer, and Go. fo r  defendant.

(a) An appeal against this decision has been recently 
heard, and the Court of Appeal has taken time to con
sider its judgment.

E X C H E Q U E R  D IV IS IO N .
Beported by H . L e ig h  and A. P aw son, Esqrs., Barristers- 

at-Law.

N ov. 17 and  26, 1875.
Gambles and  others v . T he Ocean M arine  

I nsurance Company op B ombay.
M a rin e  insu rance— “  A t and f ro m  P . to N ., and  

f o r  fifte e n  days there a fte r a r r i v a l " — Loss in, p o rt 
d u r in g  the fifte e n  days an d  a fte r d ischarge o f 
cargo— S h ip  ha v in g  begun to take in  cargo f o r  
another voyage— D evia tion .

U nder a  po licy  o f  insurance on sh ip  ‘ ‘ a t an d  f ro m
P . to N .  a nd  f o r  fifte e n  days there a fte r a r r iv a l, "  
the sh ip  sailed f ro m  P . an d  a rr iv e d  on the 4 th  
Dec. a t  N ., where she completed the discharge 
o f  her in w a rd  cargo a t a ce rta in  p a r t  o f  the 
p o rt on the 13th  Dec. B e ing  under charte r to 
load a cargo o f  coals she took on board two keels 
o f  th a t cargo as a s tiffen ing , and moved to another 
p a rt o f  the p o rt to complete her load ing . Before  
the e x p ira tio n  o f  the fifte e n  days she w as damaged 
by a  hu rricane .

H e ld  by the m a jo r ity  o f the G ourt (K e lly , G.B., and  
A m ph le tt, B .), on the a u th o r ity  o f  Sheen. W illia m s  
(3 Gampb. 469), and  H a m m o n d  v. R e id  (4 B . Sf 
A id .  72), th a t the insurance was f o r  a  voyage 
f ro m  P . to N „  w h ich  was completed when the 
cargo was d ischarged ; and  though the sh ip  m ight, 
u n d e r the p o licy , have rem ained  f o r  the fifte e n  
days w ith in  the p o rt o f  N ., yet the proceeding to 
another p a r t  o f  the p o rt and ta k in g  on board, 
d u r in g  the fifte e n  days, a p o rtio n  o f a cargo f o r  
a  new voyage, was in  effect the beg inn ing  o f  a 
new voyage and a  devia tion, being fo re ig n  to the 
purposes f o r  w h ich  the p o r t  o f  N . m igh t be used 
f o r  the voyage insu red , and th a t, therefore, the 
assured could not recover.

H e ld  contra (by Gleasby, B .), tha t th is  was a  voyage 
p o lic y  fro m  P . to N ., w ith  a  tim e po licy  super- 
added f o r  the fifte e n  days a fte r  a r r iv a l w h ils t  in  
the p o r t ; th a t the loss in  question was c lea rly  
w ith in  the words o f  the p o lic y  ;  and there being  
n o th ing  to prevent these words f ro m  hav ing  th e ir  
n a tu ra l and, o rd in a ry  m eaning, the p la in t if fs  were 
en titled  to recover.

T his action  was b ro u g h t by th e  p la in t if fs  aga inst 
th e  defendants upon a p o lic y  o f insu rance  effected 
by the  p la in t if fs  w ith  the  defendants fo r  th e  in 
surance o f th e  sum  o f 600L on a ce rta in  sh ip  of 
th e  p la in t i f f ’s ca lled the  M osquito, va lued a t 1500h; 
and b y  consent o f pa rties , a nd  o rde r o f P ig o tt ,  B., 
dated th e  1st A u g . 1874, acco rd ing  to  the C om m on 
L a w  P rocedure  A c t  1852, the re  was sta ted fo r  the 
o p in io n  o f the  co u rt, w ith o u t any p lead ings, the 
fo llo w in g

Special Case.
1.. T he  said sh ip , o f w h ich  th e  p la in t if fs  were 

and are th e  ow n e rs ,’’was b y  th e  said p o lic y  o f in 
surance, bea rin g  date the  22nd N o v . 1873, insu red  
to  the  am oun t o f 60CZ. T h is  p o licy  is  he reun to  
annexed, and  is  to  be taken  as p a rt o f th is  case.

T he  p o licy  was in  th e  usua l fo rm , fo r  6001 on 
sh ip  as above m entioned , and the  on ly  p a rt o f i t  
th a t  is m a te r ia l to  be here stated is, th a t i t  was 
expressed to  be an insurance on th e  said ship, 
“  a t and fro m  th e  p o r t  o f I ’om aron to  N ew castle- 
on -T yne , and fo r  fifte e n  days w h ils t there , a fte r 
a r r iv a l. ”  T he  p o licy  bore  a 3s. stam p.

2. The said ship, u n d e r a c h a rte r-p a rty  dated 
th e  30 th  J u ly  1873, le f t  the  p o r t  o f Pom aron in  
th e  said p o lic y  m entioned , on he r said voyage
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th e re in  m entioned , and a rrive d  on th e  4 th  Deo. 
1873 in  safety a t N ew castle . O n the  13 th  Dec., a t 
8 p .m ., she com ple ted the  d ischarge of he r in w a rd  
cargo a t a ce rta in  place in  th e  p o rt o f N ew castle .

3. T he  said vessel h a v in g  been on the  8 th  Dec. 
1873, cha rte red  to  load in  th e  B iv e r  T y ile  a cargo 
o f coals fo r  d e live ry  a t G ib ra lta r , and h a v in g  re 
ceived on board tw o  keels o f the  same as a s tif fe n 
in g , was, on th e  15 th  o f  the said m on th  o f Dec., 
sh ifte d  to  the  K i l l in g n o r th  C o llie ry  loa d in g  place 
on the  B iv e r  Tyne , the re  to  com ple te  h e r load ing , 
and was the re  w e ll and p ro p e r ly  m oored head and 
s te rn  in  a t ie r ,  to  w a it  he r tu rn  to  go u n d e r the  
lo a d in g  spout.

T he  said lo a d in g  place is a t W a llse n d , w h ich  is 
about fo u r  m iles fro m  th e  to w n  o f N ew castle , in  
th e  p a rish  o f S t. N icho las, N ew castle , and is 
w ith in  the  said p o rt o f N ew castle , and w ith in  the  
d is t r ic t  p o p u la r ly  know n  by and am ongst m ercan
t i le  m en as N ewcastle .

5. O n th e  even ing  o f  th e  las t-m en tioned  day i t  
b lew  h e a v ily  fro m  th e  w estw ard  ; and fo r b e tte r  
secu rity , a t abou t 11 p.m., a bow er anchor was le t 
go u n d e r foo t, and the  cha in  ranged  upon deck 
clear fo r  ru n n in g ; and on the  m o rn in g  o f th e  16th 
o f the  said m o n th  o f Decem ber 1873, th e  w in d  in 
creased to  h u rrica n e  force, and  a t abou t 4 a.m., 
o w in g  to  its  ir re s is t ib le  v io lenco th e  m o o rin g  post 
on th e  quay, to  w h ich  the  vessel’s head m oorings 
were secured, broke, caus ing  h e r to  become a d r if t  
fo rw a rd  and l ik e ly  to  capsize. Thereupon  the  
s te rn  m oo rin g  was in s ta n tly  c u t to  fa c ilita te  the  
said vessel s w in g in g  to  h e r a n c h o r; b u t  n o tw ith 
s ta n d in g  th is  she q u ic k ly  capsised, f il le d  and sunk 
on the  same day and a longside th e  said quay.

6. T he  said sh ip  was subsequently  ra ised, b u t 
was found  to  be v e ry  se rious ly  damaged. I n  ra is in g  
h e r a l l  need fu l c ra ft, in c lu d in g  steam  tugs, slings, 
and l i f t in g  chains, and a ll necessary m a te ria ls  and 
appliances, in c lu d in g  pow e rfu l p u m p in g  apparatus, 
were p rov ided , to g e th e r w ith  a la rge  num ber o f 
su itab le  hands ; and, under th e  c ircum stances, 
m any o f the  stores and m a te ria ls  of the  said vessel, 
in c lu d in g  a bow er anchor, were washed o ff the 
deck and lo s t, and th e  cab in  and fo recas tle  g u tte d , 
and fu rn itu re  and f i t t in g s  destroyed  and  washed 
away, as also p rov is ions and stores, and va rious 
loss and damage susta ined in  re la tio n  to  the  ap
pare l and o th e r effects o f th e  c re w ; and, d u r in g  
th e  service o f ra is in g  and r ig h t in g  the  said vessel, 
su n d ry  o f he r m ate ria ls , in c lu d in g  canvas, spars, 
m asts, and r ig g in g ,  were unavo idab ly  se rious ly  
cu t, destroyed, and lo s t ; also tw o  holes were d is 
covered in  he r p o r t  bow, and th e  vessel was m uch 
encum bered w ith  m u d  and o th e r m a te r ia l, and i t  
became necessary to  place h e r in  a d ry  dock fo r 
th e  purposes o f su rvey and rep a ir.

The  question  fo r  the  op in io n  o f  th e  c o u rt is, 
w he the r th e  p la in t if fs  are, u n d e r the  above sta ted 
circum stances, e n t it le d  to  recover aga inst the  
defendants upon th e  said p o licy  o f insurance  iu  
respect o f th e  said loss. I f  th e  co u rt sha ll be o f 
op in ion  in  th e  a ffirm a tive , then  ju d g m e n t sha ll be 
entered up fo r the  p la in t if fs  fo r  4241. 5s. 3d. and 
costs o f su it. I f  the  co u rt sha ll be of op in ion  in  
th e  negative , then  ju d g m e n t o f no l. pros., w ith  
costs of defence, sha ll be en tered  up  fo r  the  de 
fendants.

P o in ts  fo r  a rg u m e n t on th e  p a rt o f the  
p la in t i f f s :—

1. T h a t in  the  case o f  a p o licy  o f insu rance  upon 
a sh ip  a t and from  one p o rt to  ano the r, and fo r  a

c e rta in  specified pe riod  o f t im e  th e re  a fte r a rr iv a l, 
th e  r is k  con tinues d u r in g  th e  w hole  period o f t im e  
so specified.

2. T h a t a p o licy  o f insu rance  is  n o t vacated by 
the sh ip  ch a n g ing  he r m oorings w ith in  th e  same 
h a rb o u r d u rin g  such period .

3. T h a t th e  p o licy  be ing  stam ped as a “  t im e  
p o licy  ”  covers the  r is k  d u r in g  th e  fifte e n  days 
a fte r  th e  sh ip ’s a r r iv a l iu  N ew castle , ir re sp e c tive  
o f how  she m ay be em ployed d u r in g  those fifteen  
days.

4. T h a t as th e  fifte e n  days had n o t e xp ired  
w hen the  vessel was los t, the  loss was covered by 
th e  po licy .

The  defendants’ p o in ts  fo r  a rg u m e n t :—
1. T h a t th e  clause in  the p o lic y , “  and fo r  fifte e n  

days w h ils t  th e re  a fte r  a r r iv a l, ”  o n ly  covers th e  
vessel w h ils t  ly in g  a t N ew castle -on -Tyne  fo r  the  
purposes o f the  voyage in su re d  and fo r  d isch a rg in g  
h e r in w a rd  cargo, and does n o t cove r h e r i f ,  a fte r 
h a v in g  d ischarged he r in w a rd  cargo , she is  en
gaged in  a fresh  a d ven tu re  e n t ire ly  unconnected 
w ith  th e  voyage insu red .

2. T h a t th e  loa d in g  on board th e  said vessel, 
a fte r she had d ischarged  h e r in w a rd  cargo a t 
N ew castle -on-Tyne, o f tw o  keels o f coals, and  
m o v in g  he r fro m  her b e rth  (at w h ich  she had d is 
charged he r in w a rd  cargo) to  th e  K i l l in g n o r th  
C o llie ry , fo r the  purpose o f c o m p le tin g  th e  loa d in g  
o f h e r o u tw a rd  cargo, was in  fa c t th e  b e g in n ing  of 
a fresh adventu re , e n tire ly  unconnected  w ith  the  
voyage insu red , and th a t the re fo re  th e  r is k  u n d e r 
th e  p o lic y  was a t an end before th e  happen ing  o f 
th e  loss.

N ov.17  .— G u lly , fo r the  p la in t i f fs : The  p o in t here 
is  a ve ry  s h o rt and s im p le  one, tu rn in g  s im p ly  on 
th e  m ean ing  o f th e  w ords in  th e  po licy , “  a t and 
fro m  th e  p o rt o f P om aron to  N ew castle -on-Tyne, 
and fo r  fifteen  day s w h ils t the re  a fte r a rr iv a l.”  T he  
defendants contend th a t  the  w ords “ fifte e n  d a y s ”  
do n o t mean “  fifte e n  days ”  i f  th e  cargo h a p 
pened to  be d ischarged, as i t  was in  th is  case, 
before th e  e x p ira tio n  o f th a t  period. The  vessel 
a rr iv e d  in  p o rt on the  4 th  Dec., and on th e  13 th  
had com pleted the  d ischarge o f h e r cargo, and 
then  had s ix  days rem a in in g  o f th e  tim e , nam e ly , 
u n t i l  the  19 th  Dec., d u r in g  w h ich  she was covered 
by  the express w ords o f th e  po licy , th e  loss occur- 
in g  on th e  16th, th re e  days before th e  e xp ira tio n  
o f the  lim ite d  period. H e  was stopped, and

Gohen, Q.O. (w ith  h im  was C raw ford ) was ca lled 
upon con tra  fo r  th e  defendants.— N o  d o u b t, i f  the  
w ords o f the  p o licy  are li te ra l ly  in te rp re ted , th e  
p la in t if fs  m ig h t in  one p o in t o f v ie w  be e n tit le d  to  
recover. B u t the o ld  cargo h a v in g  been d ischarged 
on th e  13th Dec. and a new voyage and r is k  h a v in g  
been commenced on the  15 th  Dec., the question  is , 
w he the r o r no t the re  was an a lte ra tio n  o f r is k , and 
w h a t in  insurance la w  is ca lled a “ dev ia tion .”  T he  
voyage con tem pla ted  by  th e  pa rties  to  th is  p o lic y  
was com pleted, and the  cargo  d ischarged . T he  
po licy , so to  speak, was th e n  exhausted, and a new 
r is k , w h ich  i t  was neve r in tended  th a t  th e  p o lic y  
shou ld  cover, was undertaken . T he  po licy  shou ld  
be construed  fa ir ly  and lib e ra lly  in  accordance w ith  
th e  in te n tio n  of the p a rt ie s : ( The Teuton ia , L .  Bep. 
4 P .0 . 171; ante, vo l. 1, p. 214 ) [ K e l l y , C .B  —  
T he  w ords  are “  fo r  fifteen  days w h ils t  the re .” ]  
T h a t means the  spo t in  th e  p o rt w here  she is d is 
c h a rg in g  h e r cargo. W h a t th e  p o lic y  means is  
“ fifte e n  d a y s ”  a fte r the  sh ip  is moored and an
chored, and i f  so, th a t  is m oored and anchored fo r
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th e  purpose of d isch a rg in g  he r cargo. T h is  is  n o t 
a tim e  p o licy , b u t  a voyage po licy . I f ,  d u r in g  th e  
fifte e n  days th e  sh ip  goes o u t o f he r way, and does 
th a t  w h ic h  was n o t con tem pla ted  by th e  parties, 
th e n  th e re  is a dev ia tio n . Suppose, fo r  instance, 
th a t  a fte r  d isch a rg in g  he r o r ig in a l cargo she had 
gone to  ano the r p a r t  o f th e  p o r t  and loaded a cargo 
fo r  A fr ic a , and had s ta rte d  to  sa il on he r voyage, 
and been lo s t in  he r course dow n th e  r iv e r ,  b u t 
s t i l l  in  th e  p o r t  w ith in  th e  fifte e n  days, cou ld  i t  fo r  
a m om ent be said th a t  she w o u ld  th e n  have been 
covered b y  th is  p o lic y  ? B u t th a t  is  no m ore  th a n  
has been done here. She was p roceed ing  on a 
new  adventu re  and ta k in g  a new  r is k . [ K elly , 
C .B .— W h a t m ore  r is k  is in c u rre d  in  one p a r t  o f 
th e  p o r t  th a n  in  ano ther ? Cleasby, B .— T he  in 
crease o f r is k  is  n o t m a te r ia l in  a case of 
dev ia tion . A mphlett, B .— I t  has been he ld  th a t 
w here  a p o licy  is on a voyage fro m  A . to  B., w ith  
l ib e r ty  to  dev ia te  to  C., th e  d e v ia tion  to  C. m u s t 
be fo r  a purpose  connected w ith  the  o r ig in a l ad
v e n tu re .] T h a t is  so, and here th e  p roceed ing  to  
ano the r p a r t  o f th e  p o r t  was n o t connected in  any 
w a y  w ith  th e  o r ig in a l voyage o r adventure . I t  
was an e n t ire ly  new  a dven tu re  and r is k ,  n o t 
covered b y  th e  te rm s o f th e  p o licy .

d u l ly ,  in  re p ly .— The c o u rt is  asked b y  th e  
defendants, as a m a tte r  o f law , to  in s e rt in  th is  
p o lic y , a fte r  the  w ords in  question, th e  w ords “  or 
u n t i l  she has d ischarged  he r cargo, w h ichever 
sha ll f ir s t  happen.”  T he  m ean ing  o f th e  w ords is 
a m a tte r  o f m e rca n tile  custom , and, as C leasby, B ., 
observed, i t  is  fo r  a ju ry .  There is n o th in g  said 
about a voyage, b u t  th a t th e  insu rance  sha ll con
t in u e  fo r  fifte e n  days a fte r  a rr iv a l in  p o rt, w h ils t  
there . A l l  th a t can be said is  th a t the  pa rties  have 
so agreed. T he  p o lic y  was stam ped as a tim e  
p o lic y  (30 &  31 Y ic t .  c. 23, s. 11), the re b y  c le a rly  
show ing  w h a t was in tended . [ K elly , C .B .— H ave  
yo u  considered th e  question  o f dev ia tion , and its  
e ffec t on the  r is k ?  (W illia m s  v . Shee, 3 Campb. 
469 .)] T h is  was n o t a dev ia tion . I f  the  pa rties  
have  agreed th a t the  r is k  sha ll a ttach  fo r  fifteen  
days a fte r a r r iv a l in  p o rt, th e n  i t  is no m a tte r  
w h a t th e  sh ip  m ay be d o in g , and d e v ia tion  is  n o t 
in  th a t  case a m a te r ia l considera tion. N o  s h ip 
ow ner on rea d in g  th is  p o lic y  w o u ld  th in k  i t  neces
sary to  take  o u t a fresh p o lic y  u n t i l  a fte r  th e  19 th  
Dec., th e  e x p ira tio n  o f th e  fifteen  days. I f  i t  is 
p u t as a m a tte r  o f law , the re  are th e  express w ords 
o f th e  po licy. I f  no t, th e n  i t  was fo r th e  de fen
dan ts  to  ra ise th e  question  as a m a tte r  o f fa c t fo r  
th e  ju r y  w h a t those w ords mean.

O ur. adv. vu lt.
N ov. 26.— The fo llo w in g  ju d g m e n ts  w ere  now  

p ro n o u n ce d :
K elly , C .B .— T he  p o lic y  o f insurance in  th is  

case was upon a voyage fro m  a fo re ig n  p o rt to  
N ew castle , w ith  l ib e r ty  to  s tay th e re  fifte e n  days 
a fte r  a rr iv a l in  th a t  po rt.

T he  loss in  question is  c e rta in ly  w ith in  the  
l i te ra l te rm s o f th e  co n d itio n  in  th e  p o licy , h a v in g  
occurred w ith in  fifteen  days a fte r th e  a rr iv a l 
o f th e  sh ip  a t N ewcastle . B u t  th e  insurance, 
even i f  th e  p o lic y  be deemed a t im e  po licy , 
is  “ a t and fro m  the  p o r t  o f P om aron to  N e w 
castle, and fo r  fifte e n  days w h ils t  the re  a fte r 
a rr iv a l.”  I t  is, there fore , an insu rance  fo r  th a t 
v o ya g e ; and i t  appears to  m e th a t, when th e  cargo 
was discharged, th e  voyage was com ple ted  and a t 
an e n d ; and a lth o ug h  the  sh ip  m ig h t,  w ith in  th e  
p o lic y , have rem ained  fo r  th e  w ho le  o f  th e  fifteen

[Ex. Div.

days w ith in  the  p o r to f  N ew castle , the  p roceed ing  to  
a n o th e r p a r t  o f th e  p o rt and the re  ta k in g  on 
board  a p o rt io n  o f a cargo fo r a new voyage, was 
in  e ffec t th e  b e g in n in g  o f a now  voyage and  a 
d e v ia tio n , be ing  fo re ig n  to  th e  purposes fo r  w h ic h  
th e  p o rt o f N ew castle  m ig h t be used fo r  th e  voyage 
insu re d .

T he  cases o f W illia m s  v. Shee (3 Campb. 
469) and H am m ond  v. R eid  (4 B. &  A id . 72), ap
pear to  m e to  es tab lish  the  p r in c ip le  th a t i t  is  a 
d e v ia tio n  to  re so rt to , o r to  use th e  sh ip  w ith in  a 
p o r t  covered b y  the  p o licy  fo r  purposes uncon
nected w ith  th e  voyage insu red  : (see also 1 A r -  
n o u ld  on In su ra n ce , 4 th  ed it., p. 443.) (a) I  th in k , 
the re fo re , th a t th e  ta k in g  th e  coals on board  at 
th e  p a rt o f th e  p o rt in  question  was as m uch  a 
d e v ia tion  as i f  th e  sh ip , a fte r  th e  ta k in g  goods on 
board  fo r  a new  voyage, had sailed upon such v o y 
age severa l m iles down th e  r iv e r ,  and been lost 
w ith in  a few  yards o f  i ts  m o u th , b u t w ith in  th e  
l im its  o f th e  p o r t  o f N ew castle .

I t  was con tended a t th e  ba r in  a rg u m e n t th a t 
th is  was a tim e  p o lic y , and i t  m ay in  one sense be 
ta ke n  to  be so - a n d  i t  appeared, indeed, th a t  i t  
bore  the  s tam p re q u ire d  fo r  a t im e  p o lic y . B u t i f  
th a t were so i t  was s t i l l  a tim e  po licy , n o t fo r  any 
voyage o r voyages w h ich  th e  sh ip  m ig h t under
take , b u t, upon  a voyage fro m  P om aron  to  N e w 
castle, and then  fo r  fifte e n  days in  th e  p o r t  o f 
N ew castle .

I  see no reason w h y  th e  p rin c ip le  of th e  cases 
to  w h ich  I  have adverted  shou ld  be departed 
fro m . Those cases show th a t, w here th e  in 
surance is  upon  a voyage o r voyages, w ith  
l ib e r ty  to  go to  o r to u ch  a t o th e r p o rts  o r  places, 
y e t i f  th e  sh ip  shou ld  to u ch  a t those p o rts  fo r 
purposes fo re ig n  to  th e  voyage o r voyages enu
m era ted  and specified in  th e  po licy , i t  w o u ld  be 
he ld  to  be a dev ia tion , and consequently  th a t  the 
assured cou ld  n o t recover. I  th in k  these p rin c ip le s  
app licab le  to  th e  case before th e  cou rt, and th a t 
th e  ta k in g  o f a cargo o r p a rt o f a cargo on board  
fo r  ano the r and a d iffe re n t voyage was as m uch a 
d e v ia tio n  as if ,  upon  a t im e  p o lic y  fo r  a year, upon 
a voyage between D o ve r and N ew castle , th e  ship 
had gone to  Calais and ta ke n  a cargo on board 
there .

I  th in k ,  there fore , th a t  o u r ju d g m e n t m u s t 
be fo r the  defendants. M y  b ro th e r A m p h le tt  con
curs in  th is  op in io n , and in  the  reasons assigned 
fo r i t .

Cleasby, B .— I  cannot agree w ith  th e  conclus ion 
a rr iv e d  a t b y  m y  L o rd  and m y  b ro th e r A m p h le tt  
in  th is  case, because I  th in k  th e  language o f  th is  
p o lic y  is  q u ite  clear, and I  do n o t see any reason 
w h y  the  c o u rt shou ld  depart fro m  it .

The  insurance, as expressed in  the  p o lic y , was on 
th e  sh ip  “ a t and fro m  th e  p o r t  o f P om aron to  N e w 
castle -upon-Tyne.”  So fa r th a t w o u ld  bean o rd in a ry  * v.

(a) The passage in Arnould, referred to by the learned 
Chief Baron ia as follows: Speaking of time policies, 
the learned writer says :—The purpose for which a port 
is visited must be within the scope of the adventure con
templated by the policy, otherwise the visit will be a 
deviation, notwithstanding the port visited is within the 
terms of the policy. However extensive may be the lan
guage of the clause, “ the permission to stay ‘ for any 
purpose whatever ’ must be for some purpose within the 
scope of the adventure : ” (per Gibbs, C.J., in Langhorn
v. A lln u tt, 4 Taunt. 510, 519.) “ The liberty in the policy 
must always be construed with reference to the main 
scope of the voyage insured : ” (per Lord Ellenborough 
in W illiam s  v. Shee, 3 Camp. 469.)



MABITIME LAW  CASES. 9 5

E x . D iv . ]

voyage p o lic y ; b u t then  i t  goes on, “  and fo r  fifteen  
days w h ils t there  a fte r a rr iv a l.”  I n  m y o p in io n  the  
p o lic y  covered th e  fifte e n  days w ith in  th e  p o rt o f 
N ew castle  a fte r  a r r iv a l the re , a lth o u g h  th e  vessel 
had com ple ted  the d ischarge.o f he r o r ig in a l cargo, 
and had begun to  prepare to  take  in  ano the r cargo, 
and indeed had, as appears, ta ke n  in  p a rt o f ano ther 
cargo fo r  th e  purpose o f s t if fe n in g  in  cross ing  th e  
p o rt. T he  p o lic y  was a voyage po licy , w ith  its  usual 
in c iden ts  as to  d e v ia tio n  and o th e r m a tte rs , so fa r  
as regards th e  voyage fro m  P om aron to- N e w 
castle ; b u t, a fte r  th a t  voyage was ended, th e  p a r
ties  added a t im e  p o licy , fo r  “ fifte e n  days w h ils t  
in  th e  p o rt o f N ew castle  a fte r  a rr iv a l. “ T h a t, I  
th in k ,  is p la in ly  n o th in g  m ore o r  less th a n  a tim e  
p o lic y  fo r fifte e n  days, and those w ords are n o t, in  
m y  op in ion , a ffected b y  the  fa c t th a t  the re  is , in  
the  same docum ent, an insu rance  on a voyage. I  
cannot agree th a t  th is  p o lic y  was in tended  to  cover 
o n ly  the  t im e  occupied in  d is c h a rg in g  the  c a rg o ; 
i f  th a t had been in tended , i t  should, and no doubt 
w ou ld , have been p la in ly  p ro v id e d  f o r ; on th e  con
tra ry , I  th in k  th a t i t  was in tended  to  g ive  the  
assured th e  bene fit o f th e  p o licy , so fa r  as any 
la w fu l engagem ent was concerned, fo r th e  period  
o f fifte e n  days in  the  p o r t  o f N ew castle , how ever 
th e  sh ip  m ig h t be e m p lo ye d ; w h e th e r in  do ing  
n o th in g  o r p re p a r in g  fo r  ano the r cargo, o r  in  re 
m o v in g  to  ano ther p a rt o f th e  p o rt, o r in  ta k in g  in  
ano the r cargo fo r  a no the r voyage.

I t  appears th a t  w h a t took  place was th a t  th e  cap- 
ta in w h e n  he had cleared h is p rev ious cargo had to  get 
ano the r cargo  as q u ic k ly  as possib le ; and in  o rde r 
to  do th a t  he had  to  cross th e  p o rt to  a place w here 
th e  vessels rem a in  in  tie rs , and take  th e ir  tu rn  a t 
th e  s ta ith s o r  lo a d in g  spouts. H e  had d ischarged  
h is  p rev ious ca rg o ; i t  was necessary, before he 
cou ld  cross the  p o rt, th a t h is  vessel shou ld  be s t if 
fened, and so, instead  o f ba llas t, he to o k  on 
board  tw o  kee ls ’ load  o f  coal fo r  th a t p u r 
pose, w h ich  w ould , o f course, fo rm  p a rt o f 
h is  fu tu re  cargo. I t  appears to  me to  be im m a 
te r ia l w h e th e r he w e n t in  ba llas t o r  had a s tif fe n 
in g  o f coa ls ; the  act rem a ins th e  sa m e ; the  
sh ip  was th u s  la w fu lly  engaged in  th e  o rd in a ry  
w o rk  in  w h ic h  a sh ip  w ou ld  be engaged in  th e  
p o rt under th e  c ircum stances. W h ils t  w a it in g  
fo r  h e r tu rn  a t th e  coa ling  s ta ith , and d u r in g  the  
lim ite d  fifte e n  days, th e  s to rm  occurred  w h ich  
caused th e  loss w h ic h  gave rise  to  th e  p resen t 
action.

O u r a tte n tio n  was called d u r in g  th e  a rg u m e n t 
to  th e  fa c t th a t th e  p o lic y  bore on th e  face o f i t  a 
double stam p, and th a t i t  was p ro p e r ly  stam ped, 
there fo re , bo th  as a voyage p o lic y  and as a tim e  
p o licy . I  cannot m yse lf unders tand  w h y  th is  case 
shou ld  bo regarded d if fe re n t ly  fro m  tim e  po lic ies 
genera lly  ; and i f  I  am  r ig h t  in  read ing  th is  as a 
t im e  p o licy , then  the ob jection  raised by  th e  de
fendants, th a t th is  was a “  d e v ia tio n ,”  does no t 
app ly . I n  tre a t in g  of t im e  po lic ies, in  h is  w o rk  
on M a rin e  Insurances, M r. A rn o u ld  says (vol. 1, 
4 th  ed it., p. 319): “  I n  such po lic ies th e  r is k  in 
sured is e n tire ly  independent o f th e  voyage o f the 
sh ip  (Her n a v is ) ; and the p o lic y  covers any voyage 
w ha tever w h ich  th e  sh ip  m ay m ake, and any loss 
o r  damage w h ich  she m ay susta in  by  the p e rils  
in su re d  aga inst w ith in  th e  space o f t im e  lim ite d  
in  th e  p o lic y .”

M y  L o rd  and m y  b ro th e r  A m p h le t t  th in k  th is  
is  n o t a tim e  p o licy , in  w h ich  case the  a rg u m e n t as 
to  th e  fifte e n  days is  s im p le  and com plete, b u t I

[ A d m .

cannot agree w ith  them . 1 th in k  i t  is  c le a rly  a 
t im e  po licy , and the re fo re  the  n a tu re  o f th e  r is k  is 
im m a te ria l, and th a t  be ing  so, i t  appears to  me 
th a t th is  loss is c le a rly  w ith in  th e  w ords o f  the  
p o licy , and occu rred  d u r in g  th e  t im e  covered b y  i t ,  
and by reason o f th e  pe rils  in su re d  aga inst, and th a t 
th e re  is  n o th in g  to  p re ve n t th e  w ords fro m  h a v in g  
th e ir  n a tu ra l and o rd in a ry  m eaning, and th a t,  
consequently , the  assured (the  p la in t if fs )  are 
e n tit le d  to  recover. I  say n o th in g  as to  th e  ques
tio n  w h ich  m ig h t have arisen i f  the  vessel had 
n o t re g u la r ly  prosecu ted  the  voyage fro m  P om aron  
to  N ew castle .

Judgm ent fo r the defendants.(a) 
S o lic ito r  fo r  th e  p la in t if fs ,  W. W. W ynne, agent 

fo r  F o rs lia w  and H a w k in s , L iv e rp o o l.
S o lic ito rs  fo r th e  defendants, Fresh fie lds  and 

W illia m s .

A D M IR A L T Y  D IV IS IO N .
Reported by J ames  P. A sp im a li,, Esq., Barrister-at-Law.

J u ly  27 and  29, an d  N ov. 2 ,1875.
(Before  S ir  R obert P h illim o r e .)

T he M . M oxham .
Dam age done by a  sh ip  to rea lty  abroad— P le a d in g

— G overning la w — J u ris d ic tio n .
The question o f  l ia b i l i t y  o f  a  sh ipow ner proceeded 

aga inst in  the E n g lis h  A d m ira lty  C ou rt f o r  an  
in ju r y  done by h is  ship to a p ie r  p ro je c tin g  in to  
the sea, but attached to the so il o f  a  fo re ig n  coun try  
is  governed by E n g lis h  la w  and  n o t by the lex  
lo c i ;  hence a plea th a t by the lex loc i a sh ipow ner 
is  not lia b le  f o r  the neg ligent acts o f the master 
and  m arine rs  in  charge o f  his sh ip  is  no defence 
to an  action in  rent, f o r  the recovery o f  damages 
in  respect o f  in ju r ie s  done by the ship to a  p ie r  in  
a  fo re ig n  country.

Semble, th a t the E n g lis h  A d m ira lty  C ourt has ju r i s 
d ic tio n  over an  action f o r  damage or trespass to 
re a lty  s ituate  u pon  the so il o f  a  fo re ig n  coun try , 
such damage being done by a B r it is h  sh ip u pon  
the sea w ith in  the ebb and f lo w  o f  the tide.

T his was a cause o f damage in s t itu te d  on beha lf 
o f the  M a rb e lla  I ro n  Com pany (L im ite d )  a g a in s t 
th e  steam ship M . M oxham  and h e r ow ners in te r 
ven ing . The  case now  came before th e  c o u rt on 
m o tio n  made on beha lf o f th e  p la in tif fs  to  s tr ik e  
o u t ce rta in  p o rtio n s  of th e  defendants’ answ er to  
th e  p e tit io n . The  p la in t if fs ’ p e tit io n  as i t  o r ig in 
a lly  stood was so fa r  as m a te ria l as fo llo w s  :

1. The plaintiffs are the Marbella Iron Ore Company 
(Limited), an English Joint Stock Company established 
under the Companies’ Act 1862, and the Acts incorporated 
therewith for the purpose among other thingsof export
ing ore from Marbella, in the country of Spain, to Eng
land and other places. The oifices of the company are at 
No. 1, Crown Buildings, Queen Victoria-street, in the 
City of London. The plaintiffs were, at the time of the 
grievances hereinafter mentioned, possessed of a pier 
situate at Marbella aforesaid for the purpose of shipping 
iron ore on board ships.

2. About 8.30 a.m. on the 5th Oct. 1874, the steamship 
M. Moxham  came to Marbella for the purpose of loading 
iron ore from the said pier of the plaintiffs. There was 
scarcely any wind at the time, and the sea was perfeotly 
smooth and there was no current.

3. Those on hoard the M. Moxham  instead of keeping 
clear of the pier as they could and might easily have done 
so negligently navigated the said steamship that she 
approached and came into violent collision with the said

(a) The plaintiffs have given notice of appeal from this 
decision.

T h e  M . M o x h a m .



96 MARITIME LAW  OASES

A d m .] T h e  M . M o x h am . [ A d m .

pier, and carried away the whole head of the pier, causing 
enormous damage to it , and throwing several trucks laden 
with iron ore into the sea.

4. The aforesaid collision and the damages consequent 
thereon were occasioned by the negligence and improper 
navigation of those on board the M. Moxham,

5. The plaintiffs, in addition to the expense of repairing 
the pier, have sustained and will sustain considerable 
damages by reason of being called upon to pay demurrage 
to divers ships at the time of the said collision under 
charter to load iron ore at the said pier, and by reason of 
extra expense incurred in the shipment of iron during the 
repair of the said pier, and extra freight in consequence of 
the delay in loading vessels.

T he  answ er f ile d  on behalf o f  th e  defendants, th e  
owners o f th e  M . M oxham , was so fa r as m a te r ia l 
as fo llo w s :

Parker and Clarke, solicitors, for Ebenezer Carry, &c., 
the owners of the steamship or vessel M. Moxham, the 
defendants in this cause say as follows :

1. They deny so much of the first article of the petition 
as alleges that the plaintiffs were possessed of the 
Marbella pier in the said petition mentioned, [ and they 
say that the said pier was at the time of the said collision 
annexed to, and that it  formed part of the land of Spain, 
and that this Honourable Court has not jurisdiction to 
entertained this suit].

2. They say that the said alleged collision was not a 
violent one, and that it  took place owing to the current, 
and the shallowness of the water near the said pier pre
venting the M. Moxham  from answering her helm, as but 
for such matters she would have done, and that the said 
alleged collision was not occasioned by any negligent 
navigation of the M. Moxham, but was the reault of 
inevitable accident.

3. They further say that the said pier was so weakly 
and insufficient and improperly constructed and fastened 
as not to be capable of sustaining contacts from such 
ships as the M. Moxham  necessary incidental to their 
going alongside the said pier for the purposes in the said 
petition stated, and that the said alleged collision was a 
usual and ordinary contact necessarily incidental to the 
M. Moxham  going alongside the said pier for the said 
purposes, and' one which the said pier ought, if properly 
and sufficiently constructed and fastened, to have sus
tained without being damaged, and no more, and that the 
said alleged damage was wholly occasioned by the said 
pier having been so weakly, and insufficiently, and im
properly eonstrncted'and fastened, and not otherwise.

4. They further say that the said alleged collision 
happened within the territory and jurisdiction of Spain, 
[and that the said pier at the time of the collision was 
annexed to and formed part of the land of Spain] and that 
if the said collision was occasianed by any negligence or 
improper navigation of those on board the*If. Moxham, it 
was solely occasioned by the negligence of the master or 
mariners of the M. Moxham, and not by the defendants 
or any of them, and that by the law of Spain in force at 
the time and place of the said collision, the master and 
mariners of the ship, and not the ship or her owners are 
liable in damages in respect of a collision occasioned as in 
the petition alleged, and by such law neither the M. Mox
ham nor the defendants nor any of them are or is liable in 
respect of the damages proceeded for in this cause.

5. They deny the truth of the fifth article of the said 
petition, and further say that the said article is irrelevant 
as being matter only for the registrar in the event of a 
reference.

6. The defendants further say that by the law of Spain 
in force at the time and place of the said collision, 
wherever the owner of a ship has become liable in dam
ages by reason of the act or default of the master of such 
ship, such owner is not liable in damages beyond the 
value of such ship, and her freight being earned at the 
time of the commission of such act or default, and can 
fully discharge such liability by abandoning such ship 
and freight to the person claiming such damages, or by 
paying to such person the full value of such ship and 
ireight, and the defendants say that if  they are liable to 
the plaintiffs in respect of the collision in the said 
petition mentioned, they have so become liable by the 
act or default of the master of the M. Moxham and not 
otherwise, and that by the said law of Spain in force 
as aforesaid, they are not liable to the plaintiff in respect 
of the said collision beyond the value of the M . Moxham

and her freight being carried at the time of the said 
collision, and are entitled to fully discharge such liability 
by abandoning the M . Moxham and her said freight to 
the plaintiffs or by paying to the plaintiffs the full value 
of the M. Moxham  and her freight being carried as 
aforesaid.

And the said Parker and Clarke pray the Eight Hon
ourable the judge to pronounce against the damage pro
ceeded for, and to dismiss the defendants and their bail 
from all further observance of justice in this suit, and to 
condemn the plaintiffs in costs, or to pronounce that the 
defendants are not liable to the plaintiffs in respect of 
such damage beyond the value of the M. Moxham  and 
her freight being carried at the time of the said collision, 
and that they are entitled to discharge such liability by 
abandoning the M. Moxham and her freight, or by paying 
the full value thereof to the plaintiffs, and that further 
and otherwise right and justice may be administered to 
the defendants in the premises.

J u ly  27, 1875.— The p la in t if fs  now  m oved the  
co u rt (as sta ted in  th e ir  no tice  o f m o tio n ) 
“  to  s tr ik e  o u t so m uch o f A r t ic le  1 o f the  
answer f ile d  he re in  as alleges th a t  th is  
honourab le  co u rt has no ju r is d ic t io n  to  e n te r
ta in  the  s u it, and also a rt ic le  4 o f th e  said 
answ er on th e  g ro u n d  th a t  th e  same are im p ro p e r 
and  ir re le v a n t, and bad in  substance and also on 
the  g ro u n d  s ta ted  in  th e  a ff id a v it o f C harles 
C ydw e lyn  E ll is  to  be read on th e  h e a rin g  of th is  
m o tio n .”  The  a ffid a v it re fe rred  to  in  the  no tice  o f 
m o tio n  stated th a t  th e  co llis io n  h a v in g  occurred  on 
th e  5 th  O ct. 1874, the  M . M oxham  was a rres ted  a 
few  days a fte r b y  process is su in g  out. o f th e  p roper 
t r ib u n a l in  S p a in ; th a t a t th e  tim e  o f th e  co llis ion  
th e  M . M oxham  was u n d e r cha rte r, and upon the  
vessel be ing  arrested  the defendants com m unica ted  
w ith  th e  p la in t if fs ,  w ith  a v ie w  of p ro c u r in g  the 
release o f th e  sh ip , and th e reupon  in  o rde r to  
o b ta in  th e  said release an agreem ent was made 
between the  p la in tif fs  and defendants, and also 
between th e  p la in t if f  and th e  cap ta in  o f the 
M . M oxham  a t h is  request, and w ith  th e  a u th o r ity  
o f th e  defendants, th a t  th e  said vessel shou ld  be 
released, and th a t  th e  l ia b i l i t y  o f th e  defendants 
fo r  th e  a lleged  neg ligence o f the  sh ip  should 
be de te rm ined  by proceedings in  th e  E n g lis h  
C ourts  ; th a t  upon  th e  fa ith  o f th is  agree
m e n t th e  M . M oxham  was released, and was 
a llow ed to  be loaded and sailed fo r E n g la n d  fo r  
th e  benefit o f th e  owners and  ch a rte re rs ; th a t  i t  
was co n tra ry  to  good fa ith  and the tru e  in te n t and 
m ean ing  o f the  said agreem ent that, th e  defendants 
shou ld  a tte m p t to  set u p  as a defence th a t  the  
c o u rt had no ju r is d ic t io n . T he  w ords o f the  
answer between b racke ts th u s  [  ]  were added
o r s tru c k  o u t by agreem ent between th e  par ties a t 
th e  hearing  as show n in  the  course o f th e  a rg u 
m ent.

B u tt,  Q.C. and B e n ja m in , Q.C. (Johnstone w ith  
them ) fo r th e  p la in t if f  in  su p p o rt o f the  m otion .—  
A n  action  w i l l  n o t lie  in  th is  c o u n try  fo r  a trespass 
to  re a lty  co m m itte d  abroad (Bou lson  v. M atthews, 
4 R . 503), and consequently  i f  th is  were a com m on 
la w  ac tion  i t  m ig h t be said th a t  the re  is  no ju r is 
d ic t io n ; b u t th e  A d m ira lty  C o u rt A c t  1861 (24 
V ie t .  c. 10, s. 7) g ives “  ju r is d ic tio n  ove r any c la im  
fo r  damage done b y  any sh ip ,”  and th is  w h o lly  
apa rt from  any question o f the  action  be ing  local 
o r tra n s ito ry . I n  The TJhla (L . R ep. 2 A d m . &  
Ecc. p. 29, n . ; 19 L . T . Rep. N . S. 89 ; 3 M ar. La w  
Cas. O. 8 . 148) a sh ip  was condemned fo r the 
damage done to  F a lm o u th  P ie r ; i f  th e  action had 
been a t com m on law  and the  venue had been la id  
in  M idd lesex, and i t  had appeared th a t  th e  locale 
was in  C o rnw a ll, th e  p la in t if f  w ou ld  have been non-
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s u ite d ; b u t in  a d m ira lty  no  such course cou ld  be 
ta k e n : th e  c o u rt he ld  th a t  i t  had ju r is d ic t io n  
u n d e r th e  A c t,  and no question  was raised as to  
th e  loca l venue. [ S i r  R . P h illim o r e .— F ore ig n  
co u rts  do n o t t r y  loca l actions a r is in g  in  coun tries  
ou ts ide  th e ir  ow n ju r is d ic t io n . ]  B u t th is  co u rt 
does n o t fo llo w  F o re ig n  co u rts , b u t E n g lis h  cou rts  
w h ich  do t r y  such actions.

W a tk in  W illia m s , Q.C. fo r  the  de fendants.— 
W e  do n o t w ish  to  con test th e  question  o f ju r is 
d ic tio n , h a v in g  agreed to  s u b m it to  i t  as s ta ted  in  
the  a ffid a v it o f E ll is .  I  propose to  s tr ik e  o u t the 
la s t w ords  o f th e  f i r s t  a rtic le  o f the  answer.

S ir  R . P h illim o r e .— I  am  in c lin e d  to  consider 
th a t  the re  is  ju r is d ic t io n ,  sub jec t to  any a rg u 
m e n t I  m ay hear to  the  co n tra ry , and the re fo re  I  
sha ll n o t ra ise  any ob jec tion  to  ta k in g  ju r is d ic t io n  ; 
b u t o f course m y  n o t o b je c tin g  w i l l  n o t g ive  the 
co u rt ju r is d ic t io n .

B u tt, B .C .— I  c la im  th a t  a l l  the  w ords in  a rt. 1 
of th e  answ er re la tin g  to  ju r is d ic t io n  shou ld  be 
s tru c k  ou t, th a t  is to  say, a ll w ords a fte r the  w ord  
“  m en tioned .”

W illia m s , Q.C.— Then I  ask th a t  th e  w ords 
a lle g in g  th e  p ie r  waa annexed to  the  la n d  o f S pa in  
be inse rted  in  th e  4 th  a rt ic le  o f the  answer.

S ir  R. P h illim o r e .— 'Then le t the  answ er stand 
amended in  these respects.

B u tt,  Q.C.— Then the  o n ly  question  is  as to  the 
loca l law , a lth o u g h  as th is  is a cause ove r w h ich  
th e  c o u rt has p rim c i fa c ie  ju r is d ic t io n , th a t  ju r is 
d ic t io n  in  th e  absence o f the  plea s tru c k  ou t, exists 
by  law  and  no t b y  consent. T he n  upon the 4 th  
a r t ic le  o f th e  answ er th e  question  is  w h e th e r a 
to r t  co m m itte d  by a B r it is h  sub ject aga ins t a 
B r it is h  su b je c t in  a fo re ig n  c o u n try  is tr ia b le  in  an 
E n g lis h  C o u rt. T here  can be no doubt th a t  a 
w ro n g  co m m itte d  by one E n g lish m a n  u pon  ano the r 
in  fo re ign  te r r i to r y  is tr ia b le  by  th e  cou rts  o f th is  
c o u n try , and th a t a de fendant m ay be made 
responsib le  fo r  such a w ro ng  (Scott v. L o rd  Sey
m our, 31 L . J. 457, E x . ; 6 L . T . R ep. N . S. 607 ; 
in  e rro r, 1 H . &  C. 219 ; 32 L .  J . 61, E x c h . ; 8 L .  T. 
R ep. N . S. 5 1 1 ); th a t case tu rn e d  no d o u b t ve ry  
m uch upon  a question o f procedure, and was, 
the re fo re , w ith in  th e  lex f o r i ,  b u t th e  o p in io n  o f 
W ig h tm a n , J. (in  e rro r)  is  th a t a B r it is h  sub ject 
has a rem edy fo r  a to r t  co m m itte d  abroad by 
ano ther B r it is h  sub ject even th o u g h  th e  fo re ig n  
law  gives h im  no rem edy. A n d  th is  d o c trin e  is 
concluded by the  S a lle y  (L . Rep. 2 P. C. 193; 18 
L .  T . Rep. N . S. 879 : 3 M a r. L aw  Cas. O. S. 131), 
w h ich  is exactly  in  p o in t, dec id in g  th a t  in  a case 
o f to r t  in  fo re ig n  te r r i to ry  E n g lis h  cou rts  do no t 
app ly  the  fo re ign  law  in  o rder to  de term ine  the  lega l 
consequences o f  the  act done, b u t the E n g lis h  law . 
A  B r it is h  sub ject is  tr ia b le  in  E n g la n d  fo r  th e  
m u rd e r o f a B r it is h  sub jec t abroad : (R. v. Helsham  
4 C. &  P. 394). B y  the  A d m ira lty  C o u rt A c t  1861 
(24 V ie t .  c. 10), s. 6, th is  co u rt has ju r is d ic t io n  over 
any c la im  fo r  damage done by a sh ip . T h is  t r ib u n a l 
m  dea ling  w ith  a case w ith in  its  competence w i l l  
aPply th e  law  o f E n g land . T he  law  o f Spain 
cannot app ly  to  a case between B r it is h  subjects 
concern ing  an act done by  a B r it is h  s h ip ; such a 
ques tion  m us t be governed  by B r it is h  law , th a t is 
b y  law  a d m in is te re d  in  th is  cou rt.

Messina v. Petrococchino, L . Rep. 4 P. C. 141; 26 
L. T . Rep. N. S. 551: 1 Asp. Mar. Law Cas. 299 ; 

The Halley, L. Rep. 2 P. C. 193; 18 L. T. Rep. N. S. 
879; 5 Mar. Law Cas. O. S. 131.

[S ir  R . P h illim o r e .— In  th e  U n ite d  States i t  has 
V ol. I I I . ,  N .S .

been d is t in c t ly  ru le d  th a t a lth o u g h  p ilo ta g e  m ay 
be m ade com pu lso ry  b y  s ta tu te , y e t sh ipow ners 
are n o t the reby  exem pt fro m  l ia b i l i t y  fo r  the  
neg ligence o f the  p i l o t : (The  C h ina , 7 W allace  
Sup. C o u rt Rep. 54.) T h is  decision in  its  e ffect 
v e ry  m uch  resem bles The H a lle y .'] E ve n  sup
posing Spanish la w  w ou ld  g o ve rn  i f  the  p resen t 
case had  arisen u pon  land , i t  cannot be app lied  
here because the  cause o f action  arose upon n a v i
gable waters w ith  ebb anp flo w  of tide . T he  sh ip  
was afloat, and the  neg ligence  o f he r m aste r 
occasioned th e  in ju ry  ; th e  th in g  and the  persons 
occasioning th e  in ju r y  w ere  sub jec t to  B r it is h  law ; 
th e  m aster on board h is sh ip  was p ra c tic a lly  upon 
B r it is h  te r r ito ry  and w ith in  B r i t is h  ju r is d ic t io n  in  
respect o f a ll to r ts  o r w ro n g fu l acts co m m itte d  by 
h im . B y  fo re ig n  law  a t least, th e  conduct o f a 
fo re ign  m aste r on board  h is  ow n sh ip  is governed 
e n tire ly  b y  th e  la w  o f h is  ow n c o u n try ;  he is  
lia b le  to  no o th e r  ju r is d ic t io n  in  c r im in a l m a tte rs . 
I n  L lo y d  v .  C u ib e rt (L . Rep. 1 Q. B . 115), i t  is  d is 
t in c t ly  la id  dow n b y  th e  E xcheque r C ham ber th a t 
th e  re s p o n s ib ility  o f owners fo r  th e  acts o f th e ir  
m aster is governed  b y  the  la w  o f th e  flag , and th a t 
w hoever deals w ith  a m aste r in  a fo re ign  p o rt acts 
upon th a t suppos ition  unless the  co n tra ry  appears. 
I n  R . v. Anderson  (L .  Rep. 1 C. C. R . 161) i t  is  
he ld  th a t  th e  a d m ira lty  ju r is d ic t io n  o f E n g la n d  
extends over B r i t is h  vessels n o t o n ly  w hen th e y  
are sa ilin g  ove r th e  h ig h  seas, b u t also w hen th e y  
are in  the  r ive rs  o f a fo re ig n  te r r i to r y  a t a place 
be low  b ridges, w here  th e  tid e  ebbs and flow s, and 
w here  g rea t sh ips go, and th a t a ll seamen, w ha tever 
th e ir  n a tio n a lity ,s e rv in g  on B r it is h  sh ips are am en
able to  th e  p rov is ions o f B r it is h  law . I f ,  the re fo re , 
in  bo th  c iv il co n tra c t and c r im in a l acts th e  la w  o f 
th e  fla g  governs and th e  tr ib u n a ls  o f th e  fla g  have 
ju r is d ic t io n , w h y  does n o t the  same ru le  a p p ly  in  
cases o f to r t  n o t c r im in a l w here th e  in ju r y  has 
been done b y  th e  m aste r o f a B r it is h  sh ip  on 
board a B r it is h  sh ip  to  a B r it is h  sub jec t res ide n t 
abroad ?

W a tk in  W illia m s , Q .C . and J. C. Mattheyo 
(E . C. C la rkson  w ith  them ) fo r  th e  defendants, in  
su p p o rt o f th e  answer.— The cause o f action  is th e  
n e g lig e n t d e s tru c tio n  o f a p ie r  fo rm in g  p a rt o f the  
so il o f S pa in  b y  servants o f th e  sh ipow ners  ; by  
th e  law  o f S pa in  no l ia b i l i t y  attaches to  th e  s h ip 
owners in  respect o f Buch neg ligence. S ta r t in g  
w ith  th e  assum ption  th a t the c o u rt has ju r is d ic t io n  
th e re  has been no to r t  com m itted ,cogn izab le  in  th is  
co u n try . Before a to r t  co m m itte d  abroad can be 
tr ie d  in  an E n g lis h  c o u rt i t  m u s t be a to r t  w ith in  
the  law  o f the  c o u n try  w here i t  was com m itted , 
B y  The H a lle y  (ub i sup.) i t  was decided th a t  
acco rd ing  to  th e  law  o f E n g la n d  i f  a person 
sues on an a lleged cause o f ac tion  co m m itte d  in  a 
fo re ig n  co u n try , i t  is n o t enough to  m ake o u t th a t 
the re  was a l ia b i l i t y  b y  fo re ign  law , b u t the re  m u s t 
also be l ia b i l i t y  by th e  law  o f E ng la n d . T o  g ive  
a r ig h t  of ac tion  fo r  a to r t  co m m itte d  abroad the re  
m u s t be such a r ig h t  b o th  by  th e  fo re ig n  and 
b y  E n g lis h  law . T h is  is  n o t a m ere m a tte r  o f 
procedure.

P h illip s  v. Byre, L. Rep. 6 Q. B. 1, 28;
Smith’s Leading Gases, Vol. 1, 7th edit. pp. 700, 701;
Le Roux v. Brown, 12 C. B. 801.

W e  are bound, o f course, to  use th e  E n g lis h  
procedure, b u t  we cannot be precluded fro m  g iv in g  
evidence of the  fo re ig n  law , n o r does The H a lle y  
(u b i sup.) show th a t  th e  de fen d a n tis  to  be dep rive d  
o f th is  r i g h t ; on th e  c o n tra ry  a de fendant m ay

H
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ava il h im s e lf of th a t la w  so fa r  as i t  is  in  his 
fa vo u r '; that, case o n ly  establishes th a t a de fendant 
cannot a va il h im s e lf o f fo re ig n  law  to  escape 
th e  re s u lt o f an o b lig o tio n  im posed ,b y  th a t 
la w  ; i t  cannot be used to  estab lish  the converse of 
th a t  p ro p o s itio n . T he  ru le  as to  m arriages made 
abroad is  in  p o in t ; th e y  aro v a lid  on ly  here when 
v a lid  b o th  by  E n g lis h  and fo re ig n  la w . T h e 'c o u rt 
should adopt th e  la w  o f Spain, and i f  by th a t  law  no 
w ro n g  has been done between th e  parties , the  la w  
o f E n g la n d  cannot g ive  a rem edy w here no w rong  
e x is ts ; th e  c iv i l  l ia b i l i t y  fo r  an act done derives 
its  existence fro m  th e  la w  o f th e  place w here the 
act was done, and when the  la w  o f th a t place does 
away w ith  th a t l ia b il i ty ,  th e  act cannot be called 
in  question  e lsew here ; (P h ill ip s  v. E yre , L .  Rep. 
4 Q. B . 225 ; L .  Rep. 6 Q. B . 1.) I t  cannot be th a t  
a man. is  to  be h e ld  lia b le  in  th is  co u n try  fo r do ing  
an act abroad w h ich  is  p e rfe c tly  la w fu l in  th e  place 
in  w h ich  i t  was done. I n  Debree v. N a p ie r  (2 
B in g .  N . C. 781) i t  was he ld  th a t the  de fendant, 
w ho  was a B r it is h  sub ject, was n o t lia b le  fo r  
se iz in g  a sh ip  u n d e r th e  a u th o r ity  of a fo re ig n  
power, h is  a c t b e ing  la w fu l by  the  la w  o f the  
c o u n try  fo r  w h ich  he acted a lth o u g h  co n tra ry  to  
E n g lis h  s ta tu te  law . I n  Beg. v . Lesley, (B e ll ’s 
C. C. 2 2 0 ; 29 L .  J. 97, M . 0 .)  i t  was he ld  th a t an 
im p riso n m e n t on board a B r i t is h  sh ip  in  a fo re ig n  
p o rt under the  a u th o r ity  o f th e  fo re ig n  g o ve rn 
m e n t was ju s tif ia b le  on th e  p a rt o f the  m aste r of 
th e  sh ip , b u t no t upon th e  h ig h  seas. I n  W e s t
la ke ’s In te rn a tio n a l L a w  i t  is  said (p. 240) th a t 
“  th e  lega l characte r and consequences o f an  act 
m us t depend upon the  ju r isp ru d e n ce  o f th e  c o u n try  
w here  i t  is done, and n o t on th a t o f any spot to  
w h ich  its  consequences m ay extend. The damage 
is  n o t an in ju ry  unless i t  re su lts  fro m  an act p ro 
h ib ite d  b y  th e  law  w h ich  governs the  agen t.”  I n  
The General S team N av iga tion  Com pany  v. Q-uillou, 
(11 M . &  W . 877) i t  was he ld  in  an action  b ro u g h t 
b y  th e  p la in tif fs  aga inst the  de fendant as ow ner o f 
a steam er fo r  damage by co llis ion , th a t  a plea 
a lle g in g  th a t the  sh ip  was F re n ch  and th a t  she 
was owned by  a F re n ch  com pany o f w h ich  th e  
de fendan t was a m em ber, and th a t  b y  the  la w  o f 
F rance  th e  com pany, be ing  in  th e  n a tu re  o f  a 
co rpo ra tion , and n o t the  defendant, was lia b le  fo r 
th e  neg ligence  o f the  m aste r and crew , was a good 
plea.

B e n ja m in , Q.O. in  re p ly .— The neg ligence  com 
p la in e d  o f was n o t upon lan d , b u t i t  was in  n a v i
g a tin g  a B r it is h  steam ship on t id a l w aters, and 
consequently th e  act m uBt he taken  in  th e  eye o f 
th e  la w  to  have been done upon B r it is h  te r r ito ry .  
T he  act was a to r t  by  th e  law  o f Spain, and th e  o n ly  
question  is one o f re s p o n s ib ility  fo r th e  acts o f the 
person  w ho d id  i t ,  and  th a t  question m u s t be 
governed by th e  m a ritim e  law  as adm in is te red  in  
th is  co u rt, as the  person d o in g  the  act, the  m aster 
o f th e  sh ip , was a B r it is h  sub ject then  upon  a 
B r i t is h  vessel n a v ig a tin g  t id a l waters.

Reg. v. Anderson, L. Eep. 1 C. C. E . 161 ;
The Industrie, L. Eep, 3 Adm. & Ece. 303; 24 L.

T. Eep. N . S. 446 ; 1 Asp. M a r. Law Cas. 16.
C u r. adv. vu lt.

J u ly  29.— S ir  R . P h illim o b e .— I  have consu lted 
a ll  th e  a u tho ritie s  m en tioned  to  th e  cou rt, and 
have a rr iv e d  a t the  conclusion th a t the  fo u rth  
a rt ic le  m u s t be s tru c k  ou t, and I  decide th a t  th e  
la w  o f E n g la n d  and  n o t th e  law  o f  S pa in  m us t 
gove rn  th is  question. I  g iv e  th is  decision now  as 
I  unders tand  the re  is  a desire fo r  a com m ission to
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exam ine w itnesses in  S pa in  before th e  t r ia l  comes 
on, and I  w il l  g ive  a reasoned ju d g m e n t a t a fu tu re  
tim e.

N ov. 2.— S ir  R . P h illim o be  now  d e live re d  h is  
reasoned ju d g m e n t.— In  th is  case a s u it  has been 
in s t itu te d  on beha lf o f an E n g lis h  J o in t S tock  
C om pany, who are possessed o f a p ie r  a t M a rb e lla  
in  S pa in , aga inst th e  steam ship M . M oxham .

T he  p e tit io n  alleges th a t the n e g lig e n t n a v ig a tio n  
o f the  steam ship b ro u g h t he r in to  c o llis io n  w ith  the 
p ie r, and caused g rea t damage to  i t .  T he  answer 
denies the  n e g lig e n t na v ig a tion  and says thedam age 
was th e  re s u lt o f in e v ita b le  acc iden t o r o f the in s u f f i
c ie n t s ta te  o f th e  p ie r, and fu r th e r  pleads in  th e  
4 th  a rt ic le  acco rd ing  to  th e  am endm ent proposed 
and accepted a t th e  hea ring  as fo llow s : “  T hey 
fa r th e r  say th a t the said alleged co llis io n  happened 
w ith in  the  te r r ito ry  and ju r is d ic t io n  of S pa in , and 
th a t th e  said p ie r a t th e  said t im e  was annexed to 
and fo rm e d  p a rt o f the  la n d  o f Spain, and ■ th a t i f  
th e  said co llis io n  was occasioned b y  any neg ligence 
o r  im p ro p e r n a v ig a tio n  o f those on board  the
M . M oxham , i t  was so le ly  occasioned by  the  n e g li
gence o f th e  m aste r and m arin e rs  o f th e  M . M o x 
ham, and n o t b y  th e  defendants o r any o f them , 
and th a t by  th e  law  o f  Spain in  fo rce  a t th e  tim e  
and place o f the  said co llis io n , th e  m aste r and 
owners o f th e  sh ip , and n o t th e  sh ip  o r he r 
m arine rs  are liab le  in  damages in  respect o f a c o lli
sion as in  the  p e tit io n  elleged, and by  such law  
n e ith e r th e  M . M oxham  n o r the defendants n o r any 
o f them  are o r is  lia b le  in  respect o f th e  damages 
proceeded fo r  in  th is  cause.”  T h is  a rt ic le  has 
been objected to  on th e  g ro u n d  th a t th e  la w  o f 
Spain does n o t govern  the  question , w h ich  is to  be 
decided acco rd ing  to  the  law  o f E n g la n d , and the  
o b je c tio n  to  the  ju r is d ic tio n  pleaded in  a fo rm e r 
a rt ic le  of the  answ er h a v in g  been w ith d ra w n , th e  
o n ly  question  w h ich  I  have now  to  de te rm ine  is  
w h e th e r the  la w  o f S pa in  o r  th e  la w  o f E n g la n d  is 
to  be app lied  to the  c ircum stances o f the  case.

The damage o f w h ich  co m p la in t is made m u s t be 
taken  to  have been in flic te d  by  a B r it is h  m erch a n t 
vessel w h ile  in  w aters sub jec t to  th e  a d m ira lty  
ju r is d ic t io n  w ith in  th e  ebb and  flo w  o f th e  tid e  
upon a p ie r  in  th e  te r r i to ry  o f Spa in . T he  a c t o f 
in ju ry ,  there fo re , was done fro m  the  m erchan t 
vessel a t sea, th o u g h  th e  ob ject in ju re d  was 
s itua te  on th e  land . The  defendants contend th a t 
in  these c ircum stances th is  co u rt m us t a pp ly  the  
local la w , w h ich , as they  a llege, exem pts th e  sh ip  
fro m  l ia b i l i t y ,  and n e ith e r th e  lex fo r i  n o r la w  of 
the  flag , u nder w h ich  the  sh ip , i f  im p ro p e rly  n a v i
gated, w ou ld  be liab le  fo r th e  damage.

V a rio u s  cases w ere c ite d  in  su p p o rt o f th is  p ropo 
s ition , am ong them  Dobree v . N a p ie r  (2 B in g . 
I n. 0 .  781) and P h il l ip s  v. E yre , as decided in  the  
Queen’s B ench and in  th e  E xcheque r C ham ber 
(L . Rep. 4  Q. B . 225 ; 6 Q. B . 1). B u t  th e  
la t te r  of these cases was in  g rea t m easure de
pendent upon pecu lia r c ircum stances, and upon 
th e  powers o f a co lon ia l le g is la tu re  as recognised 
b y  th e  law  o f th e  E m p ire , A n d  in  th e  fo rm e r 
case the alleged to r t  arose o u t o f an act o f an o fficer 
o f a fo re ig n  state, ac ting , as th e  c o u rt he ld, la w fu lly  
in  th e  se izure  on the  h ig h  seas o f a vessel b re a k in g  
th e  blockade, and there fo re  c o m m itt in g  no trespass 
B o th  cases, m oreover, tu rn in g  upon acts o f  state, 
a ffo rd  no safe ana logy upon w h ich  the  c o u rt cou ld  
re ly . U p o n  b e h a lf o f th e  p la in tif fs  these cases 
were m ore especia lly  re lie d  u p o n : Beg. v . A nde r- 

1 son (L . R ep. 1 C. C. R . 1 6 1 ); L lo y d  v . G uibert

T h e  M .  M o x h a m .
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(L . Rep. 1 Q. B . 1 15 ; 6 B est &  Sro. 100 ); and 
The H a lle y  (L . Rep. 2 P . 0 .  193). I n  th e  f i r s t  
case, w h ich  re la te d  to  a charge o f m ans laugh te r 
co m m itte d  on board an E n g lis h  vessel w ith in  a 
F re n ch  r iv e r  w here th e  tid e  ebbed and flow ed, 
B o v ill ,  C .J. said : “ T he re  is  no do u b t th a t th e  place 
w here th e  offence was co m m itte d  was w ith in  the 
te r r i to ry  of F rance , and th a t  th e  p rison e r was, 
the re fo re , su b je c t to  th e  la w  o f F rance , w h ic h  th a t 
n a tio n  m ig h t enforce i f  th e y  th o u g h t f i t ;  b u t a t 
th e  same tim e  he was also w ith in  a B r it is h  
m e rch a n t vessel, on board  th a t vessel as a p a rt o f 
th e  crew , and as such he m u s t be ta ke n  to  have 
been u n d e r th e  p ro te c tio n  o f th e  B r it is h  law , and 
also am enable to  its  p ro v is ions .”  A n d  in  th is  v iew  
th e  o th e r judges seem to  have concurred. I t  seems 
h a rd ly  necessary to  re fe r to  o th e r cases, b u t I  
w o u ld  observe th a t  th e  case o f  L lo y d  v . G uibert 
establishes th a t  in  a case o f co n tra c t th e  responsi
b i l i t y  o f th e  ow ner o f a vessel fo r  the  acts o f h is 
servants is  governed  b y  th e  la w  o f th e  flag . W ith  
reg a rd  to  The H a lle y ,  I  th in k  i t  unnecessary to  
e n te r  in to  an exam ina tion  o f th a t  case, th e  decis ion 
in  w h ich  is o f m ore  in d ire c t a p p lic a t io n ; b u t I  
agree w ith  th e  counsel fo r  th e  p la in t if fs  th a t  i t  
p o in ts  in  th e  same d irec tio n .

U pon  the  w ho le  I  am  satisfied, b o th  upon p r in 
c ip le  and u pon  th e  a u th o r ity  o f precedents, th a t 
th e  Spanish la w  is n o t app licab le  to  the presen t 
case, and th a t  th e  4 th  a rt ic le  m u s t be re fo rm ed  
b y  s t r ik in g  o u t a ll th a t  p a rt w h ich  pleads the 
Span ish  la w , th a t  is  a ll th e  w ords a fte r th e  w ords 
“  the  la n d  o f S pa in .”

S o lic ito rs  fo r  th e  p la in tif fs , C. E l l is  and Co.
S o lic ito rs  fo r  th e  defendant, P a rk e r  and Clarke.

Wednesday, N ov. 2, 1875.
(B e fo re  S ir  R . P h illim o r e .)

T he General B ir c h .
A c tio n  commenced in  d is tr ic t re g is try — Defendants  

ou t o f  ju r is d ic t io n  o f  re g is try— Appearance in  
London  R eg is try— Practice.

W here an action  in  rem  is  in s titu te d  aga inst a ship  
i n  a d is tr ic t  reg is try  an d  the shipowners, 
res id ing  cu t o f  the ju r is d ic t io n  o f  th a t reg is try , 
enter a.n appearance in  the London  R eg is try , 
the appearance m ust show where the action  was 
commenced, the t it le  o f  the cause in  the d is tr ic t 
reg is try , an d  th a t the defendants are  res iden t ou t 
o f  the ju r is d ic t io n  o f  th a t reg is try .

T his  was a cause o f co llis io n  in s t itu te d  in  rem  on 
th e  30 th  O ct. 1875 aga inst th e  S w edish vessel 
General B irc h  in  th e  L iv e rp o o l D is t r ic t  R e g is try . 
T he  ow ners were res iden t o u t o f th e  ju r is d ic t io n  o f 
th a t  re g is try , be ing  th e  S h ipow ners ’ A sso c ia tio n  o f 
C h ris tia n ia , and w ished to  a va il them selves o f th e  
r ig h t  g ive n  b y  th e  Suprem e C o u rt R u les 1875, 
O rd e r X I I . ,  ru le  3, to  en te r an appearance in  th e  
L o n d o n  R e g is try .

W. G. F . P h ill im o re ,  on b e h a lf o f th e  owners, 
now  app lied  ex pa rte  to  th e  c o u rt u n d e r the  S u
p rem e C o u rt o f  Ju d ica tu re  A c t  1873, s. 22, fo r  
d ire c tio n s  as to  the  mode o f  procedure. H e  
p o in te d  o u t th a t  u n d e r the  L iv e rp o o l A d m ira lty  
D is t r ic t  R e g is tra r ’s A c t  1870, s. 13, th e  co u rt has 
pow er to  tra n s fe r th e  cause to  th e  Lo n do n  
R e g is try , b u t  in  th a t case i t  w o u ld  th e n  be neces
sa ry  to  appear in  th e  L iv e rp o o l R e g is try  and 
th e n  g iv e  n o tice  to  th e  o th e r side o f th e  m o tio n ,
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and the  shipow ners p re fe rre d  to  have th e  p ro 
ceedings co n tinued  in  L o n do n  a t once. O rde r 
X I I . ,  ru le  3 o f the  Suprem e C o u rt ru les  w ou ld  
a p p ly  i f  the  cause was d irec ted  to  proceed under 
th e  new p rocedure, b u t n o t o therw ise . W ith o u t 
d irec tio n s  the  shipow ners d id  n o t kn o w  how  an 
appearance o u g h t to  be entered in  such a case in  
th e  L o n do n  R e g is try .

S ir  R . P h illim ore  ordered th a t the  cause should 
proceed u n d e r th e  new procedure, th a t  the  appear
ance shou ld  be entered in  the  London  R e g is try , 
and th a t, as th e  cause had been commenced in  the 
L iv e rp o o l R e g is try , th e  appearance shou ld  rec ite  
th a t  th e  cause had been commenced in  the  L iv e r 
poo l R e g is try , shou ld  show w h a t th e  t i t le  o f th e  
cause was in  th e  L iv e rp o o l R e g is try , and shou ld  
s ta te  th a t  th e  defendants res ided o u t o f th e  ju r is 
d ic t io n  o f th a t  re g is try .

S o lic ito rs  fo r  th e  sh ipow ners, th e  defendants,
W addilove  and N u tt .

Wednesday, N o v . 9, 1875.
(Before S ir  R . Phillimore.)

T he T wo B rothers.
C oun ty  C ourt a p p ea l— A ppe lla te  court— D iv is io n a l 

court— A d m ira lty  D iv is io n — Supreme C ourt o f  
Ju d ica tu re  A c t 1873, ss. 34, 42, 45.

A lthough  the Suprem e C ourt o f  Ju d ica tu re  A c t, 
s. 45, prov ides th a t County C ou rt appeals m ay be 
heard before a  d iv is io n a l court consisting o f  two  
or three judges (sect. 40), the A d m ira lty  D iv is io n , 
hav ing  a l l  the exclusive ju r is d ic t io n  o f  the H ig h  
C ourt o f  A d m ira lty  before the pass ing  o f  the A ct, 
s t i l l  re ta ins  the ju r is d ic t io n  to hear an d  determ ine  
C ounty C ourt A d m ira lty  appeals.

T his  was a m o tio n  fo r  d ire c tio n s  as to  an appeal 
fro m  a C o u n ty  C o u rt.

The  cause was in s t itu te d  in  the  H u l l  C o u n ty  
C o u rt u n d e r th e  C o u n ty  C o u rts  A d m ira lty  J u r is 
d ic t io n  A c t  1868, and on  th e  2 8 th  O ct. 1875 
ju d g m e n t was de live red  in  th a t  co u rt aga inst the  
de fendant fo r  53Z. Is . 5d. A g a in s t th is  ju d g m e n t 
th e  de fendant was desirous o f appealing, and had 
g ive n  th e  u su a l no tice  o f  appeal, and had file d  th e  
usua l preecipe in s t itu t in g  a cause on appeal in  
th e  re g is try  o f th e  A d m ira l ty  C o u rt. T he  defen
d a n t had  tendered to  th e  re g is tra r ,  in  accordance 
w ith  the  p rov is ions  of sect. 26 o f the  C oun ty  C ou rts  
A d m ira lty  J u r is d ic tio n  A c t  1868, s e cu rity  fo r  th e  
costs o f th e  appeal, b u t  th e  re g is tra r  had refused 
to  accept th e  s e c u rity  on the  g ro u n d  th a t the  
appeal to  th e  A d m ira l ty  C o u rt o r  D iv is io n  had 
been taken  away b y  th e  S uprem e C o u rt o f Jud ica 
tu re  A c t  1873, s. 45. T he  t im e  w ith in  w h ich  th e  
s e c u rity  had to  be g iven  had in  consequence o f th is  
ac tion  on th e  p a rt o f th e  re g is tra r  o f th e  C o u n ty  
C o u rt exp ire d , and th e  de fendan t was consequently 
unab le  to  appeal w ith o u t specia l leave. The  case 
now  came before the  co u rt upon  m o tio n  on behalf 
o f th e  de fendan t to  th e  ju d g e  “  to  a llow  and d ire c t 
in  w h a t m an n e r an appeal fro m  a ju d g m e n t o f the  
C o u n ty  C o u rt o f Y o rk s h ire , ho lden a t H u ll,  
A d m ira l ty  J u r is d ic tio n , sha ll be proceeded w ith .”  

W . G. F . P h ill im o re ,  fo r  the  defendant.— I  ask 
th e  c o u rt fo r  leave to  appeal, upon d e p os iting  th e  
re q u ire d  s e c u rity  in  th e  C o u n ty  C o u rt, and to  
g ive  d irec tions  to  th e  C o u n ty  C o u rt R e g is tra r  to  
take  th e  s e c u rity  w hen offered. Secondly, I  ask 
fo r  d ire c tio n s  as to  th e  m anne r in  w h ic h  th e  
appeal is  to  be proceeded w ith .  F o rm e r ly  C o u n ty

T h e  Ge n e r a l  B ir c h — T h e  T w o  B rothers .
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C o u rt A d m ira lty  appeals la y  to  th e  H ig h  C o u rt o f 
A d m ira lty .  N ow , b y  th e  Suprem e C o u rt o f 
J u d ic a tu re  A c t  1873, s. 34 the re  are assigned to  
th is  d iv is io n  “ a ll causes and m a tte rs  w h ich  w ou ld  
have been w ith in  th e  exclus ive  cognisance o f the 
C o u rt o f P roba te  o r  th e  C o u rt fo r  D ivo rce  and 
M a tr im o n ia l Causes, o r  o f  th e  H ig h  C o u rt o f 
A d m ira lty  i f  th is  A c t  had  n o t passed.”  T h is  
appeal w ou ld  have been w ith in  th e  exclusive 
cognisance o f th e  H ig h  C o u rt o f A d m ira l ty  i f  the  
A c t  had n o t passed, b y  reason o f the  p ro v is ions  o f 
th e  C o u n ty  C o u rts  A d m ira l ty  J u r is d ic tio n  A c t  
1868, s. 26, and  b y  sect. 42, “  a ll causes and 
m atte rs  w h ic h  w ou ld  have been w ith in  th e  exc lu 
sive cognisance o f th e  H ig h  C o u rt o f A d m ira lty  
sha ll be assigned to  the  p resen t ju d g e  o f  th is  
said A d m ira lty  C o u rt d u r in g  h is  con tinuance  in  
office as a ju d g e  o f the  H ig h  C o u rt.”  These tw o  
sections w ou ld  seem to  keep the  ju r is d ic t io n  to  hear 
C o u n ty  C o u rt A d m ira lty  A ppea ls  in  th is  d iv is io n , 
b u t  by  sect. 46 i t  is  p rov id e d  th a t  “  a ll appeals fro m  
. . . a C o u n ty  C o u rt . . . w h ic h  m ig h t, before 
th e  passing o f th is  A c t,  have been b ro u g h t to  an y  
c o u rt o r  ju d g e  whose ju r is d ic t io n  is by  th is  A c t  
tra n s fe rre d  to  th e  H ig h  C o u rt o f  Justice , m ay be 
heard and de te rm in e d  b y  d iv is io n a l co u rts  o f 
th e  said H ig h  C o u rt o f Justice , co n s is tin g  respec
t iv e ly  o f such judges  th e re o f as m ay fro m  t im e  to  
t im e  be assigned fo r  th a t purpose, p u rsu a n t to  
ru les  o f co u rt, o r  (sub jec t to  ru les  o f  cou rt) as m ay 
be so assigned acco rd ing  to  a rrangem ents  made 
fo r  th e  purpose  by the  judges o f th e  said H ig h  
C o u rt.”  T h is  w ou ld  seem to  show th a t  an appeal 
such as th is  shou ld  be heard b y  a d iv is io n a l co u rt, 
b u t no such c o u rt as y e t exists, and consequently, 
unless we can appeal to  th e  A d m ira lty  D iv is io n  
th e re  is  no appeal a t a ll. T he  o n ly  w ay o u t o f the  
d if f ic u lty  is  to  ho ld  th a t th e  45 th  section is  p e rm is 
sive, and th a t th e  appeal m ay be to a d iv is io n a l 
co u rt, b u t  also lies to  the  A d m ira lty  D iv is io n . 
T h is  is  n o t a d iv is io n a l co u rt, w h ich , by sect. 40, 
consists o f tw o  o r th ree Judges o f th e  H ig h  C o u rt 
o f Justice . A n d  y e t the  L e g is la tu re  seemed to  have 
con tem p la ted  th e  con tinuance  o f these appeals to  
th e  judges  o f th e  A d m ira lty  D iv is io n , because, by 
the  C o u n ty  C o u rts  A c t  1875, w h ich  came in to  opera
t io n  th e  day a fte r th e  Suprem e C o u rt o f Ju d ica 
tu re  A c ts , the re  is  an express p ro v is ion  (sect. 10) 
as to  th e  necessity fo r  o b ta in in g  leave to  appeal 
in  C o u n ty  C o u rt A ppea ls  fro m  decisions of the  
A d m ira lty  C o u rt in  C oun ty  C o u rt A ppeals. [B ir  
B>. P h illim o r e .— I  see th a t  sect. 34 o f the  S u 
prem e C o u rt o f Ju d ic a tu re  A c t  1873, in  ass ign ing  
business to th e  C hancery D iv is io n  g ives th a t d iv is io n  
ju r is d ic t io n  ove r a ll m a tte rs  w ith in  th e  exclus ive 
cognisance o f th e  C o u rt o f C hancery “  except 
appeals fro m  C o u n ty  C o u rts .”  T h is  is  n o t the  
case w ith  any o th e r d iv is io n . M a y  i t  n o t, the re 
fo re , be in fe rre d  in  a ll o th e r cases, C o u n ty  
C o u rt A ppea ls  m ay be heard in  the  same m anner 
as here to fo re  P]

E . G. C larkson, fo r th e  p la in t if f ,  con tra .— I  sub
m it  th a t th e  o n ly  c o u rt w h ich  has ju r is d ic t io n  is  a 
d iv is io n a l c o u rt appo in ted  under sect. 45 o f  the  
S uprem e C o u rt o f J u d ic a tu re  A c t  1873, and th a t 
th is  c o u rt has no  pow er to  in te rfe re  w ith  th e  
appeal.

W . G. F . P h ill im o re  in  rep ly .
C ur. adv. v u lt.

N ov. 16.— S ir  R . P h illim o r e .— T h is  is  an app lica 
tio n  fo r  leave to  appeal fro m  a decision o f th e  C o u n ty  
C o u rt o f Y o rk s h ire , th e  t im e  p rescribed b y  the

s ta tu te  h a v in g  elapsed. T w o  questions are ra ised—  
one as to  w h e th e r th e  a p p lica tio n  be such as th o  
c o u rt o u g h t, in  th e  exercise o f i ts  d isc re tion , under 
th e  C o u n ty  C o u rt A c t,  to  g r a n t ; the  o the r as to  
w h e th e r the  a p p lica tio n  be r ig h t ly  made to  th is  
c o u rt h a v in g  rega rd  to  th e  p rov is ions o f th e  J u d i-  
ca tu re  A cts.

F irs t ,  I  am  o f op in io n  th a t i f  I  have th e  pow er 
I  o u g h t, in  accordance w ith  th e  s p ir i t  o f fo rm e r 
decisions on th e  sub ject, to  g ra n t th e  app lica 
tio n .

The  second question  is m ore d if f ic u lt  to  de
te rm in e . T h e  3 4 th  section o f th e  f ir s t  Ju d ica 
tu re  A c t  (1873) re lates to  th e  assignm ent o f 
ce rta in  business to  th e  decisions o f the  H ig h  C o u rt. 
P a rag raph  (2.) (dea ling  w ith  C hancery business) 
p rov ides, th a t  the re  Bhall be assigned to  the  
C hancery D iv is io n  o f th e  H ig h  C o u rt, “  a l l  causes 
and m a tte rs  to  be commenced a fte r the  com m ence
m e n t o f th is  A c t,  under any A c t  o f P a rlia m e n t by 
w h ic h  exclus ive  ju r is d ic t io n , in  respect to  such 
causes o r  m a tte rs , has been g ive n  to  th e  C o u rt o f 
C hancery, o r to  any judges o r ju d g e  the reo f 
respec tive ly , except appeals fro m  C oun ty  C o u rts .”  
These w ords  o f exception as to  appeals seem to  
in t im a te  th a t w here th e y  are n o t used, appeals 
fro m  C o u n ty  C o u rts  are inc luded  in  the  ca tegory  
o f causes and m a tte rs  to  be assigned. T he  second, 
p a rag raph  as to  assignm ents to  th e  P robate , 
D ivo rce , and A d m ira l ty  D iv is io n  p rov ides  th a t  
the re  sh a ll be assigned to  th a t  d iv is io n  “  a ll 
causes and m a tte rs  w h ich  w o u ld  have been w ith in  
th e  exclus ive cognisance o f the  C o u rt o f P roba te  
o r  the  C o u rt fo r  D ivo rce  and M a tr im o n ia l Causes, 
o r  o f th e  H ig h  C o u rt o f A d m ira lty ,  i f  th is  A c t  
had n o t paseed.”  A t  th e  end o f sect. 42 i t  is 
p rov id e d  th a t sub jec t to  ce rta in  exceptions “  a ll 
causes and m a tte rs  w h ich , i f  th is  A c t  had n o t 
passed, w ou ld  have been w ith in  the exclusive 
cognisance o f th e  H ig h  C o u rt o f A d m ira lty ,  sha ll 
be assigned to  th e  presen t ju d g e  o f th e  said 
A d m ira lty  C o u rt d u r in g  h is  con tinuance  in  office 
as a ju d g e  o f th e  H ig h  C o u rt.”  I  am o f op in ion  
th a t  th e  present app lica tion  relates to  a cause o r 
m a tte r  w h ic h  has h ith e rto  been w ith in  th o  exclu 
sive cognisance o f th e  present ju d g e  of th e  H ig h  
C o u rt o f A d m ira lty .  T he  A c ts  w h ich  gave, 
w ith in  c e rta in  lim its , ju r is d ic t io n  in  a d m ira lty  
m atte rs  to  th e  C o u n ty  C ou rts  confined th e  appeal 
fro m  r.heir decisions to  th is  co u rt. T he re  can be 
no  reasonable doub t, I  th in k ,  th a t, i f  the re  was 
no o the r enactm ent in  th is  s ta tu te  as to  C o u n ty  
C ourts , th e  p resen t app lica tion  w ou ld  have been 
r ig h t ly  made. B u t re liance  is placed b y  the  
counsel w ho oppose th e  a p p lica tio n  on th e  45 th  
section, w h ic h  is  as fo llow s : “  a ll appeals fro m  
p e tty  o r q u a rte r sessions, from  a C o u n ty  C o u rt, o r 
from  any In fe r io r  C o u rt, w h ich  m ig h t,  before 
th e  passing o f  th is  A c t  have been b ro u g h t to  any 
c o u rt o r  ju d g e , whose ju r is d ic t io n  is by th is  A c t,  
tra n s fe rre d  to  the  H ig h  C o u rt o f Justice , m ay be 
heard and de te rm ined  b y  d iv is io n a l cou rts  o f the  
said H ig h  C o u rt o f Justice , co ns is ting  respec tive ly  
o f such o f the  ju d g e s  th e re o f as m ay fro m  tim e  to  
t im e  be assigned fo r th a t purpose, p u rsu a n t to  
ru les  of co u rt, o r (sub ject to  ru les o f co u rt)  as m ay 
be so assigned, acco rd ing  to  a rrangem ents  made 
fo r  th e  purpose b y  the  judges o f the  said H ig h  
C o u rt. T he  d e te rm in a tion  o f such appeals 
respective ly  b y  such d iv is io n a l cou rts  sha ll be fin a l, 
unless specia l leave to  appeal fro m  the  same to  the  
C o u rt o f A p p e a l sha ll be g ive n  by the d iv is io n a l
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c o u rt b y  w h ich  any such appeal fro m  an in fe r io r  
c o u rt sha ll have been heard.”

A f te r  m uch  considera tion I  have a rr iv e d  a t 
th e  conclusion th a t  i t  cou ld  n o t have been 
th e  in te n tio n  of the L e g is la tu re  to  l im i t  th e  
powers a lready g ran ted  b y  the  p rev io u s  section 
to  th e  presen t ju d g e  o f th e  H ig h  C o u rt o f 
A d m ira lty ,  and th a t th e  45 th  section m u s t be 
construed  so as to  be in  h a rm o n y  w ith  the  
42nd section. I  shou ld  m e n tio n  also th a t th e  
la s t C o u n ty  C o u rt A c t  (38 &  39 V ie t .  c. 50), 
w h ic h  was passed in  th e  same session, th o u g h  a 
l i t t le  e a rlie r th a n  the la a t J u d ic a tu re  A c t, b u t 
w h ich  comes in to  ope ra tion  a day la te r, v iz .,o n  the 
2nd N o v ., con tem pla tes the  H ig h  C o u rt o f A d m i
r a l ty  as the  on ly  C o u rt o f A ppea l from  th e  A d m ira lty  
J u r is d ic tio n  o f th e  C o u n ty  C ourts .

H a v in g  a rr ive d  a t th is  conclus ion  I  th o u g h t i t  
nevertheless m y  d u ty  to  con fe r w ith  S ir  James 
H annen  upon th e  co n s tru c tio n  o f  th e  A c t.  H e 
has g ive n  ca re fu l a tte n tio n  to  th e  sub jec t, and 
w h ile  he th in k s  th e  question  is  n o t free  from  
doubt, expresses h is  o p in io n  to  me in  language 
th a t I  am a llow ed to  c ite

“  M y  im p ress ion  is th a t  th e  effect o f the  34 th  
and 42nd sections o f th e  Ju d ica tu re  A c t  1873 is 
th a t  you  b r in g  w ith  you  in io  th e  H ig h  C o u rt a ll 
th e  ju r is d ic t io n  and  powers, in c lu d in g , th a t  o f 
h e a rin g  appeals from  th e  C oun ty  C ourts , w h ich  
you  fo rm e r ly  possessed as ju d g e  o f the  C o u rt of 
A d m ira lty ,  and th a t the  e ffect o f th e  46 th  section 
is  n o t to  take  away o r l im i t  any o f those powers, 
b u t  th a t i t  is m ere ly  perm iss ive  and prospective , and 
th a t  u n t i l  ru le s  o f co u rt o r  a rrangem ents  be made 
by the  judges  o f th e  H ig h  C o u rt o f Ju s tice  fo r  the 
purpose  o f h o ld in g  d iv is io n a l co u rts  fo r  the  
hea rin g  o f appeals fro m  C o u n ty  C ourts , &c., y o u r 
ju r is d ic t io n  rem a ins una ffected .”

F o r t if ie d  by th is  agreem ent w ith  m y  op in io n  I  
decide th a t th is  app lica tion  is  r ig h t ly  made, and I  
g ra n t i t  and I  d ire c t th e  re g is tra r  o f th e  C o u n ty  
C o ru r t to  receive th e  seen rity  fo r  costs o ffered b y  
th e  p la in t if f .

S o lic ito rs  fo r  th e  p la in t if fs ,  W addilove  and N u tt.
S o lic ito r  fo r the defendants, P r itc h a rd  and Sons.

EXCHEQUER CHAMBER.
Reported by JH. \V. M cK e l l a r , Esq., Barrister-at-Law.

June  16, 17, an d  18, and Dec. 21,1875.
D u d g e o n  v . P e m b r o k e .

M a r in e  insurance— T im e  p o lic y— Seaworthiness—  
P e rils  insured  against.

Upon a  tim e po licy , the r is k  a ttach ing  w h ile  the 
ship is  in  the hands o f  the assured, i f  the sh ip  be 
lost (a lthough by p e rils  in su re d  aga inst) in  conse
quence o f  her unstaw orth iness s ta rtin g  upon her 
firso voyage, the assured cannot recover.

P la in t if fs  insured  th e ir  steamer, w h ich  being ju s t  
repa ired  was then in  th e ir  dock, on a tim e p o lic y  
f o r  a year, nnderu iriteen  by the defendant. She 
crossed the N o rth  Sea in  fin e  weather, but made 
w ate r ; and on her re tu rn , being waterlogged in  
bad weather, she stranded and, became a to ta l 
loss.

A t  the t r ia l  the ju r y  could no t agree whether she was  
seaworthy a t the beg inn ing  o f  the f i r s t  voyage, n o r  
w hether unseaworthness was the cause o f  her 
loss. They found ,how ever, tha t the p la in t if fs  d id

not know she was unseaw orthy, and i t  was ad 
m itted  th a t the loss was due im m ed ia te ly  to p e r ils  
o f  the sea. The verd ic t was entered f o r  the p la in 
tiffs.

H e ld , by the m a jo r ity  o f  the Exchequer Chamber 
(reversing the Queen’s Bench), th a t i f  the unsea
w orth iness a t the beg inn ing  o f  the voyage be as
sumed to have caused the loss, the consequences, 
under the circumstances, were im pu tab le  to the 
p la in tif fs , a nd  should be borne by them ra th e r th a n  
by the de fendant;  and  th a t there m ust be a new  
t r ia l .

P e r L o rd  Coleridge, C.J. (besides agreeing w ith  the 
m a jo r ity )  th a t upon the assum ption m entioned, 
the sh ip  was no t lost by p e rils  insured  a g a in s t; 
and  th a t a  tim e p o lic y  im p lie s  a  co nd ition  o f  
seaworthiness.

P e r B re tt, J . and  A m p h le tl, B ., dissentientibus, 
tha t the verd ic t was r ig h t ly  entered f o r  the p la in 
tiffs.

T his  was an appeal b y  th e  de fendant aga inst a 
decis ion o f the  C o u rt o f Queen’s Bench, in  d is 
ch a rg in g  a ru le  to  set aside a v e rd ic t found  fo r  the  
p la in tiffs , and to  en te r v e rd ic t fo r th e  de fendant 
o r fo r  a new tr ia l.

The  fo llo w in g  is a s ta tem en t o f th e  case:
T he  action  was b ro u g h t to  recover a to ta l loss 

upon a t im e  p o lic y  o f insurance fo r  tw e lve  m onths, 
effected by th e  p la in t if fs  on th e  steam ship  Frances, 
in  th e  sum o f 58001., on sh ip  values a t 80001., and 
m ach ine ry  a t 40001.

The dec la ra tion  con ta ined  a coun t on th e  po licy  
fo r  a to ta l loss, and also the  com m on money count. 
T o  th e  f ir s t  coun t th e  defendant p le a d ed : f irs t ,  
den ia l o f the  in s u ra n c e ; secondly, den ia l o f  th e  
p la in t i f f ’s in te re s t ; th ird ly ,  den ia l o f the  loss by 
p e rils  in su re d  a g a in s t; fo u rth ly , m isrepresen ta 
t io n  ; f i f th ly ,  concea lm en t; s ix th ly , th a t  a fte r the  
m a k in g  o f th e  p o licy , th e  p la in tif fs , w e ll kn o w in g  
th a t  the  sh ip  was unseaw orthy , w ith o u t an y  ju s t i 
fiab le  cause, sen t h e r to  sea in  such unseaw orthy  
cond ition , and th a t  th e  loss was occasioned 
th e re b y ; seven th ly , th a t th e  voyage was ille g a l, 
by  reason o f th e  sh ip  h a v in g  sailed w ith  passen
gers w ith o u t a passenger ce rtifica te , and th a t  the 
po licy  declared on was effected b y  th e  p la in t if fs  fo r  
the  express purpose o f cove rin g  th e  sh ip  on the  
said ille g a l voyage. A n d  to  the m oney count, 
never Indeb ted .

U pon  a ll these pleas issue was jo in e d , and the  
p la in tif fs  dem urred  to  th e  s ix th  and seventh pleas.

T he  cause was tr ie d  a t th e  Lo n do n  S itt in g s  
a fte r  T r in i t y  T e rm  1873, before M r .  Jus tice  B la c k 
b u rn  and a special ju r y ,  and th e  fo llo w in g  facts 
were g ive n  in  evidence o r a d m itte d  on b o th  sides.

T he  p la in t if fs  are iro n  sh ipbu ilde rs  and m arine  
engineers, c a rry in g  on business under the  f irm  of
J . and W . D udgeon, a t M illw a ll,  on th e  banks o f 
the Tham es, an a t No. 10, London -s tree t, in  the 
C ity  o f London , and are p ro p rie to rs  o f a lin e  of 
steamers tra d in g  between Lo n do n  and G othen
b u rg , and the  defendant is  an u n d e rw r ite r  a t 
L lo yd s .

T he  Frances  was an iro n  screw  steamer o f 705 
tons re g is te r, b u i l t  a t A m s te rd a m  in  the  yea r 1858, 
and launched in  1859 fo r  Spanish ow neis under 
the  name o f the P a ris .  E v idence  was g iven  a t the 
t r ia l  on behalf o f the  p la in t if fs  th a t she had o r ig i
n a lly  been cons truc ted  o f good iro n .

T he  de fendan t gave evidence th a t, in  o r about 
the  yea r 1868, the  said vessel was ly in g  a t  anchon 
in  th e  ha rb o u r in  Cadiz, and co n tinued  th e re  un -
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em ployed fo r  about 18 m on ths. She was then  the  
p ro p e rty  o f Messrs. A .  Lopes and C o.,sh ipow ners, 
o f C adiz and Barcelona.

I n  the  m o n th  o f Sept. 1871 the  P a r is was a t 
B irkenhead , and was offered fo r sale the re . T w o  
persons w ho  inspected  the  P a r is  w h ile  a t B irk e n 
head in  Sept. 1871 w ere ca lled b y  th e  de fendan t a t 
th e  t r ia l.  N e ith e r  made a re g u la r  su rvey  o f the 
vessel, b u t b o th  came to  th e  conclusion th a t  she 
was v e ry  d ir ty ,  and had been m uch  neglected, and 
th a t  h e r iro n  was p rob a b ly  corroded, and th e y  d id  
n o t purchaser her.

I n  th e  said m o n th  o f Sept. 1871 the  p la in t if fs  
con trac ted  w ith  the  Spanish ow ners o f th e  P a r is  
to  b u ild  them  a new  sh ip , and to  take  the P a ris , 
w h ic h  was th e n  a t B irkenhead , in  p a r t  paym ent, 
a t abou t 40001. She was then  b ro u g h t ro u n d  to  
M il lw a ll f ro m  B irke n h e ad  w ith  the  o r ig in a l bo ile rs  
on board, w h ich  were n o t f i t  fo r use, and she was 
consequently  tow ed ro u n d . D u r in g  th e  passage 
she made w a te r, and h e r p um ps w ere co n s tan tly  
a ttended  to.

A f te r  th e  a r r iv a l o f  th e  P a r is  a t M il lw a ll,  the  
p la in t if fs  caused the  bo ile rs  to  be taken  o u t o f the  
sh ip , and she was offered fo r  sale to  the  agent o f a 
f irm  a t H u l l ,  w h o  a fte r  e xam in ing  he r a floa t, b u t 
n o t m a k in g  a re g u la r  survey, advised h is  p r in c i
pals no t to  b u y  her, because in  h is ju d g m e n t, as 
he stated a t th e  tr ia l,  th e  sides and fram es in  the  
b u n ke r and b o ile r space were in  a bad co n d itio n  
fro m  corros ion , and th e  screw  tu n n e l was in  a de
fe c tive  atate.

A t  th e  tim e  th e  p la in t if fs  became owners o f the  
P a r is ,  th e y  were th e  owners o f tw o  steamers 
nam ed respec tive ly  th e  M a ry  and L o u isa  A n n  
F a n n y ,  ru n n in g  fo r  th e  conveyance o f cargo and 
passengers between L o n d o n  and G o th e n b u rg ; 
one o f them , v iz ., th e  L o u is a  A n n  F a n n y , m et 
w ith  a co llis ion , and the p la in t if fs  resolved to  
re p a ir  th e  P a r is  and ru n  h e r on th e  line , and 
change h e r name to  Frances. I t  was sta ted b y  
th e  p la in t if fs  th a t  the  vessel’s name was so 
changed in  co m p lim e n t to  th e  d a u g h te r o f one o f 
th e ir  pa rtne rs , th e ir  sh ips on th a t  lin e  be ing  
a lw ays called a fte r fem ale  names connected w ith  
th e  f irm ’s fa m ily .

F o r  th is  purpose th e  vessel was placed in  a d ry  
dock a t M il lw a ll and scraped p e rfe c tly  clean ; and 
th e  p la in t if fs  deposed th a t th e y  be lieved  the  ship 
to  he q u ite  capable o f be ing  made f i t  fo r  th e  
service, and th a t  orders were g iven  to  M r.  H a r 
r in g to n , th e  m arine  su rve yo r and eng ineer, to  
su pe rin ted  th e  re p a ir in g  of th e  vessel, and to  see 
th a t  she was p ro p e r ly  repaired, and th a t the  
p la in t if fs ’ w o rkm e n  a t M illv . a ll were to ld  to  exe
cu te  w hatever repa irs  were requ ired , and th a t there  
was no s t in t  w ha te ve r as to  th e  am oun t o f th e  
repa irs , and th a t th e y  fu l ly  be lieved th a t the  sh ip  
was made seaw orthy. M r .  H a r r in g to n , who was 
ca lled  on th e ir  behalf, co n firm ed  th is , and  gave 
pos itive  te s tim o n y  th a t  e v e ry th in g  was done th a t  
was requ ired , and in  h is op in io n  she was made a 
th o ro u g h ly  good s tron g  s h ip ; th e  o ld  bo ile rs  were 
taken  ou t, th e  b o ile r  space was a ll open to  v iew , 
b u t  th e  c e ilin g  was o n ly  p a rt ly  rem oved, and th e  
cem ent was n o t rem oved a t a l l ; so th a t  th e  whole 
o f the  ins ide  was n o t v is ib le . T he re  was co n tra 
d ic to ry  evidence am ong th e  s k ille d  w itnesses as to  
w h e th e r th e  rem o va l o f the  c e ilin g  and the cem ent 
was necessary o r  no t. M r .  H a r r in g to n  deposed 
th a t  i t  was n o t a t a l l  requ ired . S tro n g  evidence 
was g ive n  on th e  p a rt o f th e  p la in t if fs ’ s h ip w r ig h ts

and dock people th a t  e v e ry th in g  was done th a t  
was requ is ite .

O n  th e  de fendan t’s beha lf w itnesses w ere  ca lle d  
to  p rove  th a t in  th e ir  o p in io n  su ffic ie n t re p a irs  
had n o t been done, and th a t in  th e ir  o p in io n  th e  
sh ip  was n o t seaw orthy  b y  means o f corroded iro n  
h a v in g  been le ft  in  the sh ip , and su ffic ie n t new  
plates n o t h a v in g  been p u t in . A  w itness ca lled 
b y  the  p la in t if fs  on cross-exam ina tion  sta ted th a t 
th e  screw  tu n n e l was in  a de fective  co n d itio n . 
S im ila r  evidence as to  th is  was g ive n  on beha lf o f 
de fendant, and i t  was p roved  th a t no rep a irs  w ere  
done to  the screw tu n n e l.

A f te r  the  repa irs  had been executed, and before 
th e  Frances  le f t  Lon do n , a s u rv e y o r to  th e  B oard  
of T rade  surveyed th e  outs ide o f  the  sh ip , b u t b y  
reason o f w an t o f t im e  th e  ins ide  was n o t surveyed, 
and, consequently , the  sh ip  d id  n o t o b ta in  a pas
sengers’ ce rtifica te , and u lt im a te ly  sailed fo r  
G o thenberg  on the  3 rd  Feb. 1872, w ith o u t one.

O n o r a bou t th e  31st Jan. 1872, th e  p la in t if fs  
caused th e  p o lic y  now  sued on to  be effected fo r  a 
period o f tw e lve  ca lendar m on ths  com m encing  on 
th e  24 th  Jan. 1872, and en d in g  on th e  23 rd  Jan. 
1873, and th e  p o lic y  was subscribed  by  th e  defen
d a n t fo r  1001.

A t  the  tim e  o f th e  e ffec ting  of the  said p o lic y  o f 
insurance, i t  was stated to  th e  rep resen ta tives o f 
th e  defendant (w ho th e n  knew  n o th in g  o f o r about 
the  vessel), by  th e  c le rk  to  th e  b roke rs  on beha lf 
o f the  assured, th a t  th e  Frances  was a vessel the  
p la in t if fs  had taken  in  exchange, th a t  she had 
been th o ro u g h ly  repa ired  o r  p ra c tic a lly  re b u ilt ,  
and th a t  th e y  were g o in g  to  p u t he r in to  th e ir  
G o th en b u rg  trade , s im ila r  to  th a t o f th e  L o u is a  
A n n  F a n n y  and M a ry .

O n th e  m o rn in g  o f S a tu rday, th e  3 rd  Feb. 1872, 
th e  Frances  sailed fro m  L o n do n  fo r  G o th en b u rg  
w ith  some m ach ine ry  on deck, b u t no o th e r cargo, 
so th a t she was som ewhat c ran k . Tow ards noon 
on S unday, th e  day a fte r  th e  vessel le f t  Lon do n , 
some w a te r was observed in  th e  stokehole  and 
eng ine room , and  the  q u a n tity  of w a te r she made, 
w ha tever such was, was m ore  th a n  cou ld  be ac
coun ted  fo r  b y  any w eather th e  sh ip  m e t w ith .  
The  sh ip  a rr iv e d  safely a t G othenberg  on th e  7 th  
Feb.

O n h e r a r r iv a l in  sm ooth  w a te r a t G o thenbu rg , 
th e  Frances  ceased to  leak. She was exam ined 
th e re  by tw o  carpenters, b u t th e  cause o f he r 
m a k in g  w a te r was n o t d iscovered.

O n th e  11 th  Feb., a t 8 a.m., the  Frances  h a v in g  
ta ke n  on board a cargo, co n s is tin g  o f oats and 
about 180 tons o f iro n , tog e th e r w ith  a deck cargo 
o f deals, le ft  G o th en b u rg  fo r  London .

O n th e  m o rn in g  o f  th e  12 th  Feb., w hen  the  
Frances  reached th e  open sea, th e  w in d  began to  
b low , and a heavy r o l l in g  sea was ru n n in g , and i t  
became necessary to  p u t a sa il ove r th e  stokeho le  
to  p reven t th e  sea fro m  g e tt in g  in . I t  was sta ted 
b y  th e  p la in t if fs ’ w itnesses th a t  i t  b lew  a gale, b u t 
th e  w eather was n o t such as to  m ake a good sh ip  
behave as th e  Frances  d id .

T he  Frances  laboured  hea v ily , and began to  
m ake w a te r to  such an e x te n t th a t in  s ix teen  hours  
the  fires  w ere ex tingu ished . A  p o rt io n  o f the  
deals w h ic h  fo rm ed th e  deck cargo was used fo r 
re l ig h t in g  th e  fires, th e  re s t was th ro w n  o r 
washed overboard. A f te r  about tw e lve  hours  
p u m p in g , th e  pum ps g o t choked w ith  th e  oats, 
and  a ll  hands had to  be em ployed  in  b a ilin g  the  
sh ip . T here  was evidence g ive n  b y  th e  defendant
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th a t had th e  screw  tu n n e l been in  p ro p e r o rd e r 
th e  pum ps w ou ld  n o t have g o t choked as th e y  
d id .

O n th e  n ig h t  o f th e  14 th  Eeb., those on board 
th e  Frances  h a v in g  s igh ted  the  S p u rn  L ig h ts ,  en
deavoured to  g e t he r in to  H u l l ,  the  sh ip  a t the  t im e  
b e ing  w ate rlogged  d id  n o t re a d ily  answer h e r helm . 
P a r t ly  fro m  th is  and p a rtly  fro m  th e  th ickn e ss  of 
th e  weather, w h ich  a t th e  tim e  was ve ry  dense, on 
th e  fo llo w in g  m o rn in g , a t about 5 a.m., the  sh ip , 
h a v in g  been in  a sta te  o f d is tress since the m o rn 
in g  of th e  12 th  E eb..w en t ashore under D ia lin g to n  
H e ig h ts , upon th e  coast o f Y o rk s h ire . One of the  
boats was swamped, b u t th e  crew  w ere a ll saved 
b y  a smack. P a r t  o f the  cargo  was a fte rw ards 
saved, b u t  th e  vessel cou ld  n o t be g o t o ff, and 
subsequently  b roke  in  tw o , and f in a lly  a fte r  some 
m on ths w ent com p le te ly  to  pieces.

A t  the t im e  o f th e  e ffe c tin g  o f th e  aforesaid 
insurance  th e  vessel was unclassed.

A t  the  conclus ion  o f th e  evidence the  learned 
ju d g e , h a v in g  reduced in to  w r i t in g  th e  questions 
he proposed a s k in g  th e  ju r y ,  read th e m  to  the  
counsel on each side. N e ith e r  side suggested any 
fu r th e r  question  shou ld  be p u t  to  th e  ju ry .

Counsel on each side h a v in g  addressed the  ju r y ,  
th e  learned ju d g e  the reupon  sum m ed up, and le ft 
th e  seven fo llo w in g  questions to  them , w h ich , 
to g e th e r w ith  the  answers of the  ju r y ,  were as 
fo llow s :

1. W as the  rep resen ta tion  made b y  th e  b ro k e r 
a t th e  t im e  o f m a k in g  the insurance, as to  the 
co n d itio n  o f the  vessel, and  as to  the  e x te n t o f  the 
exam ina tion  s u b s ta n tia lly  co rre c t ? A n s w e r.—  
Yes.

2. D id  th a t  rep re se n ta tio n  in vo lve  in  i t  a s ta te 
m e n t th a t  th e  vessel was to  c a rry  passengers, and, 
consequently, had been surveyed b y  th e  B oard  of 
T rade  P A n sw e r.— N o.

3. Was the re  a concealm ent fro m  th e  u n d e r
w r ite rs  o f a n y th in g  m a te r ia lly  a ffe c tin g  th e  in 
surance w h ich  th e  p la in t if fs  knew  and  th e  u n d e r
w r ite rs  d id  n o t P A n sw e r.— N o.

4. W as th e  fa c t th a t  th e  sh ip  had n o t been 
surveyed and c e rtif ie d  fo r  passengers u n d e r th e  
c ircum stances one w h ich  was m a te r ia l ? A n sw e r. 
— N o.

5. W as the vessel seaw orthy  w hen she s ta rte d  P 
A n sw e r.— The ju r y  cannot agree.

6. I f  no t, was th a t  kn o w n  to  the  p la in t if fs  ? 
A n sw e r.— N o.

7. W as th a t  unseaw orth iness th e  cause o f the 
loss p A n sw e r.— T he  ju r y  cannot agree.

H p o n  these f in d in g s  the  learned ju d g e  d irec ted  
a v e rd ic t to  be entered fo r  th e  p la in tif fs  ; and in  
M ichae lm as T e rm  1873 th e  defendant ob ta ined  a 
ru le  c a llin g  upon them  to  show cause w h y  th e  ve r
d ic t shou ld  n o t be set aside, as regards the  v e rd ic t 
entered io r  th e  p la in t if fs  on th e  s ix th  plea, on the 
g ro u n d  th a t  th e  fin d in g s  o f  th e  ju r y  d id  n o t w a r
ra n t th e  e n try  o f th e  v e rd ic t ; and as reg a rd s  the  
v e rd ic t en tered  u p o n th e  th ird  plea, on the  g ro u n d  
th a t th e re  was no f in d in g  to  w a rra n t the  e n try  o f 
such v e rd ic t ;  and w hy a v e rd ic t shou ld  n o t be 
en tered  fo r the  defendant ins tead  o f th e  v e rd ic t fo r 
the p la in t if fs  ; o r  w h y  a new  t r ia l  shou ld  n o t be 
had between the  parties , on th e  g ro u n d  th a t the 
fin d in g s  o f the ju r y  on the  questions su b m itte d  to 
them  were aga ins t the  w e ig h t o f evidence, and th a t 
th e ir  f in d in g s  were incons is ten t and incom ple te , 
and in su ffic ie n t to  w a rra n t the  e n try  o f the  v e rd ic t 
o r o therw ise . A n d  i t  was fu r th e r  ordered in  the

ru le  th a t the  dem urre rs  h e re in  shou ld  come on fo r 
a rg u m e n t w ith  th is  ru le , w hen evidence as to  th e  
f in d in g  as to  passengera was to  be considered, and 
w h y  th e  damages shou ld  n o t be reduced b y  p ro 
p o rtio n  o f salvage to  be ascerta ined as m ig h t be 
arranged.

T he  ru le  and dem urre rs  on th e  record  also raised 
questions a ffe c ting  the  seventh plea, b u t th a t p lea 
is  fo u n d  fo r the  p la in t if fs ,  and no questions now  
arise  in  reg a rd  the re to .

T he  said ru le  came on fo r  a rg u m e n t in  T r in i t y  
T e rm  1874, when the  co u rt to o k  t im e  to  consider 
th e ir  ju d g m e n t.

O n the  6 th  J u ty  1874 the  c o u rt gave ju d g m e n t, 
d isch a rg in g  the  said ru le.

T he  case is repo rted  ante, vo l. 2, p. 323; 31 L .  T . 
H ep. N . 8. 3 1 ; and L . E ep . 9 Q. B . 581.

T he  question  fo r the  o p in io n  o f th e  c o u rt is, 
w h e th e r th e  said ru le  o u g h t to  have been d is 
charged o r made absolute.

June  16, 17, and  18, 1875.— T he  appeal was on 
these days a rgued a t le n g th  before L o rd  C o le ridge , 
C .J., B re t t ,  J „  Cleasby, B ., G rove, J . P o llo ck  and 
A m p h le t.t, B .B .

B u tt,  Q.C. (w ith  h im  Cohen, Q.C.) fo r  defendant, 
the  appellant.

W a tk in  W illia m s , Q .C. (w ith  h im  A . L .  S m ith )  
fo r p la in tif fs , the  respondents.

The a rg u m en ts  s u ffic ie n tly  appear in  th e  ju d g 
m ents  o f the  cou rt. C ur. adv. v u lt.

Dec. 21.— C l e a s b y , B., de live red  the  ju d g m e n t of 
h im se lf and P o llo ck , B .— I t  does n o t appear to  be 
necessary in  th is  case to  consider the  genera l ques
t io n  of the re  be ing  an im p lie d  w a rra n ty  of sea
w orth iness in  such a case as th e  p resent, because 
such a w a rra n ty  is in  genera l a c o n d itio n  
precedent, and th e  breach o f i t  avoids th e  p o licy  
a lto g e th e r ; b u t  in  th e  present case th e  p o lic y  
a ttached on th e  23rd  Jan., o r  w hen  th e  vessel was 
in  dock, ha v in g  ju s t  undergone some repa irs , or 
s t i l l  u n d e rg o in g  them , and th e re  was no breach o f 
an y  w a rra n ty  o r co n d itio n  th e n ; and w h a t 
to o k  place a fte rw ards w ou ld  n o t e n t ire ly  avo id  the  
po licy . W e  have to  deal in  th e  presen t case w ith  
m a tte r  subsequent to  th e  com m encem ent o f the  
r is k , and  to  consider n o t so m uch  the  v a lid ity  
o f th e  p o licy  as th e  r ig h t  to  recover upon 
i t  u n d e r the c ircum stances s ta ted  in  th e  case. I t  
is  o f l i t t le  consequence w h e th e r th e  m a tte r  subse
q u e n t is regarded  as a vo id in g  the  p o lic y  fro m  th e  
t im e  o f its  occurrence o r as d is e n tit lin g  th e  p la in 
t i f fs  to  recover u n d e r th e  p o lic y ; b u t i t  seems 
m ore  co rrec t to  consider i t  as a ffe c tin g  th e  r ig h t  
to  recover, and n o t th e  p o lic y  itse lf, because, 
n o tw ith s ta n d in g  th e  m a tte r subsequent, th e  
assured m ig h t no d o u b t recover upon the  po licy  in  
respect o f a p a rt ia l loss o r damage w h ich  had 
occurred  before, as by  f ire  o r otherw ise. T he  rea l 
question  in  the  p resen t case is w he ther upon a tim e  
p o lic y , w here the r is k  attaches w h ile  the  sh ip  is in  
th e  hands o f th e  assured, and the  vessel a fte rw a rds  
s ta rts  upon a voyage in  an unseaw orthy  cond i
t io n , and is lo s t in  consequence of such unsea
w orth iness, the  assured can recover.

I n  co ns ide ring  th e  p ro p r ie ty  o f e n te r in g  a 
v e rd ic t fo r  th e  p la in t if fs  upon th e  im p e rfe c t 
f in d in g  o f th e  issues, the  case was p ro p e rly  
a rgued on bo th  sides as i f  th e  ju ry  had fo u nd  
th e  s ix th  issue, except th e  ave rm en t o f p la in 
t i f f s ’ know ledge o f th e  unseaw orth iness, in  fa v o u r 
o f th e  defendants. A n d  i t  does no t appear 
to  me necessary, so fa r as regards the  s ix th  plea, to



104 MARITIME LAW  CASES.

D u d g e o n  v . P e m b r o k e . [E x .  C h .E x . Oh .]

e n te r in to  th e  question o f th e  causa p ro x im a  o f the  
loss, and w h e th e r i t  was e v e n tu a lly  caused b y  fog 
o r  sea pe rils , because the  m ean ing  o f the  s ix th  plea 
is  c lea rly  n o t th a t the  vessel d id  n o t go dow n fro m  
Bea pe rils , b u t th a t  th is  was th e  consequence o f the  
unseaw orth iness o f th e  sh ip  w h ich  caused h e r to  
g e t in to  d if f ic u lty  and become unmanageable, 
w h ich  w ou ld  n o t have o therw ise  occured. 0  pon 
th e  question  so raised, the re  is  no a u th o r ity  in  th is  
c o u n try  w h ich  can be considered as c lear and 
decisive. I f  in  th e  present case th e  vessel had 
gone dow n in  a s to rm  a long w ith  the  o th e r vessels 
in  th e  N o r th  Sea, i t  m ay be th a t a fte r the  case of 
Gibson  v. S m a ll (4 H . L . Oas. 353) and Thompson  
v . H opper (6 E . &  B . 172, 937) and M ichae l v. 
T re d w in  (17 0 . B . 551), i t  w o u ld  have been d if f ic u lt  
to  m a in ta in  th a t  by  reason o f  th e  vessel be iug  
unseaw orthy  a t th e  com m encem ent of the  voyage 
th e  defendants w ou ld  be e n tit le d  to  succeed. I  by  
no means say th a t  th is  is  the  c lear e ffec t o f  those 
decisions. T he  decision in  Thompson  v. H opper in  
the  E xchequer C ham ber proceeded o n ly  upon the  
p ropep m ean ing  o f th e  language o f the  plea, and  i t  
o n ly  shows th a t  i f  a plea alleges unseaw orth iness, 
and  th e n  th a t b y  reason the reo f th e  vessel was lost, 
th e  m eaning is  th a t  th e  unseaw orth iness was th e  
im m ed ia te  and p ro x im a te  cause of the  loss, and 
chat such a p lea w o u ld  n o t be p roved by show ing  
th a t  th e  p rox im a te  cause o f th e  loss was th e  sea 
p e r il and dangers o f nav ig a tion , th o u g h  th e  vessel 
was exposed to  them  by  th e  sh ipow ner in  an 
unseaw orthy  state. The  decision in  th e  Queen’s 
B ench had been th e  o th e r way.

T he  p a rtic u la r  question  w h ich  I  have considered 
as ra ised in  th e  p resen t case was b ro u g h t before the 
C o u rt o f Queen’s Bench and a d ve rted  to  in  the  case 
o f H o llin g s w o rth  v. B ro d ric k  (4 A . &  E . 6*6). The  
question  was n o t p ro p e r ly  ra ised  and cou ld  n o t be 
decided, b u t m ost o f th e  judges  a d ve rt to  the  
absence o f the  loss be ing  th e  consequence o f  the  
unseaw orth iness as p re v e n tin g  th e  u n se aw orth i
ness fro m  be ing  an answer. A n d  as the  m a tte r  
is  th u s  le f t  undecided, i t  is  useless to  re fe r  to  
th e  cases m ore  p a rtic u la ry . I t  cannot be ques
tio n e d , I  th in k  i t  was n o t questioned on the 
a rgu m e n t, th a t  th e  s ix th  plea is  an answer to  the  
action  ; b u t  th e  s ix th  plea avers, in  a d d itio n  to  the  
o th e r facts ra is in g  the  defence, th a t when th e  
vessel was sent to  sea th e  p la in tif fs  knew  th a t  she 
was in  an unseaw orthy  state, and th is  ave rm en t is 
n e g a tive d  b y  the  ju ry .  T he  ju d g m e n ts  in  T hom p
son v. H opper, b o th  in  th e  Queen’s Bench, and in  
th e  E xchequer C ham ber, show th a t  w ith  th is  a ve r
m e n t th e  defence w o u ld  be com ple te  (see p a r t i
c u la r ly  th e  ju d g m e n t o f C ockbu rn , C .J., in  
E xchequer C ham ber, and o f L o rd  C am pbell, C .J. in  
Queen’s Bench.) N o w  i f  th e  answ er w o u ld  have 
been su ffic ie n t w ith o u t th e  averm ent, th e  averm ent 
need n o t be proved, and the re fo re  we have to  con
s ide r th e  e ffect in  such a p o licy  as th is  o f th e  as
sured send ing  the vessel to  sea in  a c o n d itio n  w h ich  
makes he r unseaw orthy fo r  th e  voyage on w h ich  
she is sent, th o u g h  n o t so as to  the  know ledge o f the 
assured, and  p a rt ic u la r ly  when such unseaw orth>  
ness causes h e r loss. I n  the  absence o f any 
decis ion  upon the m a tte r  in  o u r cou rts , th e  case 
m us t be considered upon p rinc ip le .

N o w  we are cons id e rin g  a con tra c t o f a pecu lia r 
na tu re . T he  co n tra c t o f insu rance  is  ( in  th e  la n 
guage o f M r.  A rn o u ld , p. 1 o f h is w o rk ) “  in  its  es
se n tia l n a tu re  and in  a ll its  in c id e n ts  a co n tra c t o f 
in d e m n ity .”  T h a t is  a co n tra c t o f in d e m n ity  fro m

ce rta in  losses. A n d  i t  fo llow s th a t in  such a co n tra c t 
a m an cannot recover forlosses w h ich  a re theconse- 
quence o f his ow n de fau lt. A n d  i t  can m ake  no d if 
fe rence th a t th e  p ro x im a te  cause o f loss was a p a r t i
c u la r  event, i f  th a t  p a rt ic u la r  event was in  the  
o rd in a ry  course o f th in g s  b ro u g h t about by th a t de
fa u lt. T he re  is no question th a t k n o w in g ly  send ing  
a vessel to  sea in  an unseaw orthy  s ta te  is such a 
d e fa u lt ; b u t  w ou ld  i t  n o t be eq u a lly  a d e fau lt, i f  a 
vessel had been m an y  voyages, and th e n  ly in g  in  
d o c k f o r some tim e, to  send her to  sea w ith o u t  h a v in g  
been surveyed and exam ined, the  consequence be ing  
th a t  she is  los t, when, i f  she had been surveyed 
and repa ired , she w ou ld  n o t have been lo s t ? A n d  
are n o t in  such a case the  means snd o p p o rtu n itie s  
o f know ledge e q u iva le n t to  actual know ledge  ?

T he  question  in  the  present case, as the  p lead ings 
stand, no d o u b t is  w h e th e r th e  fa c t o f  unsea
w orth iness a t the  b e g in n in g  o f the  voyage w h ich  
causes th e  loss is  i ts e lf  an answ er. T he  im p o r t
ance o r  th e  ru le  th a t th e  assured sh a ll have h is 
vessel in  good re p a ir  a t th e  com m encem ent o f th e  
voyage (w h ich  though  te ch n ica lly  th e  com m ence
m e n t o f  the  r is k  in  voyage po lic ies  o n ly , is sub
s ta n tia lly  and m a in ly  the  com m encem ent o f the  r is k  
in  a ll cases w here i t  is  the  f i r s t  voyage u n d e r
taken) is la id  dow n in  the  s tron g e s t te rm s by 
th e  m ost e m ine n t judges : (See L o rd  E ld o n , in  
D ouglas  v. Scougall, 4 D o w ’s A p p . Oas. 276.) H is  
language is, “  I  have o ften  had occasion to  observe 
here th a t  the re  is n o th in g  in  m a tte rs  of insu rance  
o f m ore im portance  th a n  the im p lie d  w a rra n ty  
th a t  a sh ip  is  seaw orthy  w hen she sails on the 
voyage insu red , and I  have endeavoured b o th  
w ith  a v ie w  to  th e  benefit o f  com m erce and the  
p rese rva tion  o f hum an  life  to  enforce th a t doc trin e  
as fa r  as, in  the  exercise o f a sound d iscre tion , I  
have been enabled to  do so.”  H e  is speak ing  in  
th a t p a rt ic u la r  case o f a voyage p o licy , b u t the  
g ro u n d  is  e q u a lly  app licab le  to  a voyage u n d e r
taken  u n d e r the  p ro te c tio n  o f  a t im e  p o lic y . L o rd  
Bedesdale, in  W ilk ie  v . Geddes (3 D o w ’s A p p . Oas. 
60), uses the  fo llo w in g  language, the  reason ing  of 
w h ich  is equa lly  app licab le  to  voyages und erta ke n  
u n d e r t im e  po lic ies and under voyage p o lic ie s : 
“  U n less th e  assured were bound to  take  care th a t 
th e  vessel was in  eve ry  respect seaw orthy , the  
consequences w o u ld  be m ost m ischievous ; fo r  th e  
e ffec t o f insurance w ould  be to  render those ch ie fly  
in te re s te d  m uch m ore careless about th e  c o n d itio n  
o f th e  ship, and th e  live s  o f those engaged in  
n a v ig a tin g  h e r.”  A n d  L o rd  S t. Leonards, in  the  
case o f Gibson  v. S m a ll (4 H . o f L .  0 . p. 417), ex
pressed an o p in io n  th a t under such circum stances 
as those o f the  presen t case i t  was a co n d itio n  
th a t  th e  sh ip  was seaw orthy a t th e  com m encem ent 
o f the  voyage. H a v in g  reg a rd  to  these op in ions 
i t  appears to  me m ost undesirab le  to  re la x  the  
ob lig a tio ns  w h ich  such cons idera tions have a t
tached to  th e  ow ner of a vessel to  have a vessel 
w h ic h  he sends on a voyage seaw orthy  fo r  th a t  
voyage. I f  he know s th a t he is  under th a t o b li
ga tion , and th a t  by  n o t c o m p ly in g  w ith  i t  he m ay 
lose th e  benefit o f h is  insurance, he w i l l  take  care 
to  m ake the m a tte r sure. B u t  i f  i t  is to  depend 
upon th e  u n ce rta in  conclusion o f h is  know ledge, 
o r o f h is d o in g  h is best, he m ay do as l i t t le  as he 
can do to  sa tis fy  an apparen t com pliance, and take  
h is  chance in  a m a tte r  in v o lv in g  v ita l conse
quences. T he  a u th o rit ie s  and reasons are su ffi
c ie n t to  sa tis fy  m e th a t in  th is  con trac t o f in d e m 
n i t y  the  unseaw orth iness o f  th e  vessel a t th e
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com m encem ent o f the  voyage, w h ich  u n se aw orth i
ness re a lly  causes th e  loss, is  a fac t th e  conse
quences o f w h ich  are im p u ta b le  to  th e  assured, 
and  to  be borne by  h im , and n o t b y  th e  u n d e r
w r ite rs  ; and i t  fo llow s th a t  in  the p resen t case 
su ffic ie n t was p roved  to  e n t it le  the  defendant to  a 
v e rd ic t on th e  s ix th  plea, supposing  th e  facts upon 
w h ich  the  ju r y  cou ld  n o t agree to  have been fo u nd  
in  fayour o f th e  defendants. I t  is  m ade an objec
t io n  to  th is  as a co rrec t lega l conclusion, how ever 
ju s t  i t  m ay appear to  be, th a t i t  re a lly  in troduces  
in to  a w r it te n  con trac t a te rm  no t fo u nd  in  it ,  
w h ich  th e  pa rties  m ig h t a t any tim e  have in t ro 
duced in to  it ,  to  th e  e ffec t th a t  the re  is  an o b lig a 
t io n  o r d u ty  on th e  assured to  have th e  vessel 
seaw orthy  fo r  th e  voyage fo r  w h ic h  she is destined. 
T he  answ er is  th a t  the co n tra c t is  an excep tiona l 
one, and th e  cou rts  have a lready  departed  fro m  
the  o rd in a ry  ru le  b y  in tro d u c in g  in to  o rd in a ry  
voyage policies a c o n d itio n  n o t found  in  them , 
w h ich  th e  pa rties  m ig h t in s e rt o r  no t, v iz ., th a t 
th e  vessel was seaw orthy a t th e  com m encem ent of 
th e  r is k , and have m ade i t  a c o n d itio n  a v o id in g  
th e  p o lic y  as m uch  as i f  w o rds  to  th a t  e ffect had 
been inse rted  a t th e  end. I t  m ay be considered 
th a t  in  such a con tra c t o f in d e m n ity  th e  rea l sub
je c t o f insurance on a voyage p o lic y  is a vessel f i t  
fo r  the voyage, and th a t w ith o u t th is  the  fo u nd a 
tio n  fa ils  w h ich  is trea ted  as a co n d itio n . A s  a 
genera l ru le  upon tim e  po lic ies th is  c o n d itio n  is 
said to  be inapp licab le , because the  vessel a t the 
com m encem ent o f th e  r is k  m ay be in  th e  m id d le  
o f a voyage, upon w h ich  i t  m ay have s ta rte d  in  a 
seaw orthy  cond itio n , b u t m ay have suffered so 
m uch  as a t th e  t im e  to  be q u ite  unseaw orthy . 
B u t i t  is  a c tin g  in  the  s p ir i t  o f th e  decisions 
to  h o ld  th a t i f  th e  vessel be in  the  possession o f 
th e  ow ner destined  fo r  a voyage, the re  is  some 
o b lig a tio n  on  th e  assured to  m ake the vessel f i t  fo r 
th e  voyage. A n d  the  breach o f th is  o b liga tion , 
th o u g h  n o t a c o n d itio n  a vo id in g  th e  p o lic y  a lto 
ge the r, as in  th e  case o f a voyage p o lic y , is  a v a il
able as a defence w here the  loss arises fro m  the 
im p ro p e r c o n d itio n  o f th e  vessel.

U n less so m e th ing  is  in tro d u ce d  in to  th e  po licy , 
n o t inc luded  in  its  te rm s, how  cou ld  a defence be 
founded on th e  fact o f the assured send ing  the  vessel 
to  sea, kn o w in g  i t  to  be unseaw orthy , o r h a v in g  the 
means o f know ledge, o r send ing  i t  to  sea w ith o u t 
su rvey  and  exam ina tion  when i t  is obvious such 
su rvey  and exam ina tion  o u g h t to  be had, and  in  
consequence the  vessel was lost P I n  those cases 
i t  w ou ld  n o t be a p a rt o f the  case th a t the re  had 
been any fra u d  on th e  p a rt o f th e  assured, b u t 
the  defence m us t be founded on some o b lig a tio n  
a r is in g  o u t o f the  su b je c t o f insu rance , and n o t 
con ta ined  in  th e  po licy . A n d  th e  re s u lt w ou ld  be 
th a t  the  assured cou ld  n o t recover in  respect o f a 
loss a ttr ib u ta b le  to  h is  neg lec t to  have a sh ip  
made seaw orthy on s ta r t in g  fo r the  voyage.

I t  is n o t in tended  he re to  decide th a t in  the case of 
a tim e  po licy  the re  is an o b lig a tio n  to  have the  vessel 
seaw orthy a t the com m encem ent o f every  voyage, 
w hereve r i t  m ay commence, u n d e rta ke n  d u rin g  
th e  cu rre n cy  o f the  po licy . I n  the case o f voyage 
po lic ies the re  is no w a rra n ty  o f seaworthiness on 
s ta r t in g  fro m  in te rm e d ia te  po rts  o r upon  the 
re tu rn  voyage, b u t o n ly  a t th e  com m encem ent o f 
the  r is k . W h a t is decided here is th a t w hen  a 
vessel in  th e  hands of th e  ow ne r is in te n de d  fo r  a 
voyage and a t im e  p o lic y  is  made, th e  assured is 
u n d e r an o b lig a tio n  to  have th e  vessel seaw orthy

a t th e  com m encem ent o f  th e  voyage on w h ich  she 
s ta rts , w h ich  is  th e  com m encem ent o f th e  sea 
r is k s  insu red  aga inst. A n d  i t  is  considered be tte r 
to  deal w ith  the  c ircum stances o f th e  p a rt ic u la r  
case, such c ircum stances be ing  o f rea l im portance  
in  such a con tra c t, ra th e r th a n  d is reg a rd  those 
circum stances, and act upon an in fle x ib le  ru le  of 
recen t in v e n tio n  on account o f its  s im p lic ity , as 
has been suggested.

T he  case o f Faw cus  v . S arsfie ld  (6 E l.  &  B l.  
192) was m uch re lied  on in  fa v o u r o f th is  
v iew . I n  th a t  case, the  defence w h ich  is set 
up  in  th is  case was com p lica ted  w ith  o th e r 
m a tte rs  w h ich  m akes i t  n o t a sa tis fa c to ry  gu ide , 
b u t i f  i t  cannot be trea ted  as a decis ion in  fa vo u r 
o f th e  de fendan t, i t  a ffords an a rg u m e n t in  h is 
fa v o u r ; fo r  i t  c e r ta in ly  appears fro m  th a t  case 
th a t i f  the  vessel is in  w ant of repa irs , and  so u n 
seaw orthy, and a p a rtia l loss occurs, th e  u n d e r
w r ite rs  are  n o t lia b le  to  m ake good the  damage 
re s u lt in g  fro m  the  bad co n d itio n  o f th e  sh ip , and 
i f  n o t lia b le  fo r  a p a rt ia l loss caused by unsea
w orth iness, w hy lia b le  fo r  a to ta l loss re s u lt in g  
fro m  th e  same cause P I n  e ith e r  ease the  assured, 
and n o t the u n d e rw r ite r  should be responsib le  
fo r  th e  im p ro p e r co nd ition  of the  vessel w hen 
exposed to  the  pe rils . I n  A m e ric a  th e  decisions 
seem to  agree w ith  th is  conclusion. (See P h ill ip s  
on Insu rance , ss. 727 to  731.)

A s  regards the  issue upon th e  th ird  plea, 
we were m uch  pressed to  ho ld  th a t  as th a t  
issue was w h e th e r the  sh ip  was lo s t b y  th e  
p e rils  in su re d  aga inst, and the  p e rils  by w h ic h  
th e  vessel was lo s t resu lte d  fro m  the  unsea- 
w orth iuess o f th e  sh ip , and those p e rils  w ere  
n o t in su re d  aga inst, the re fo re  th a t  issue o u g h t 
to  be fo u n d  fo r  th e  defendants. I n  o rd e r to  
de te rm ine  c o rre c tly  how  the  issue o u g h t to  be 
entered, we m u s t consider w h a t is  th e  m ean ing  o f 
th e  plea. Does i t  mean th a t the  vessel was n o t 
lo s t by p e rils  m en tioned  in  the  p o lic y  as pe rils  
in su re d  a g a in s t; o r does i t  mean, as contended by 
th e  de fendant, th a t  the  sh ip  was n o t lo s t b y  pe rils  
fo r  w h ich  the  de fendan t as a lega l consequence 
in su re d  aga inst, and fo r  w h ich  he was respons ib le  P 
N o w  th e  plea is a trave rse  o f an a lle g a tio n  in  the  
d e c la ra tio n ; and  w hen the  p la in t if fs  a llege th a t 
th e  vessel was lo s t b y  th e  p e rils  in su re d  aga inst, 
I  shou ld  say th e y  re a lly  m ake an a lle g a tio n  o f 
fa c t and n o t o f lega l l ia b i l i t y ,  and as the sea p e rils  
w ere the  im m ed ia te  cause o f loss, I  th in k  th a t 
issue was c o rre c tly  en tered  fo r the  p la in tif fs . The  
learned  counsel fo r th e  p la in tif fs  when the  case 
was before us, was ve ry  decided in  h is op in io n , 
and made i t  p a r t  of h is  a rg u m e n t th a t i f  the  p la in 
t if fs  had k n o w in g ly  sent the  vessel to  sea in  an 
unseaw orthy  state, th e  issue w ou ld  p ro p e r ly  be 
found  fo r  th e  defendants. N o tw ith s ta n d in g  th is  
adm ission, upon a co rre c t v ie w  o f th e  language o f 
the  issue, I  th in k  i t  is  p ro p e r ly  entered fo r  th e  
p la in tiffs .

T he  s ta tu te  34 &  35 V ie t .  c. 110, has no 
d ire c t bea ring  upon th e  present question , b u t 
so g re a t is the  o b lig a tio n  o f a sh ipow ner w ho 
sends a vessel to  sea to  send i t  in  a seaw orthy  
cond itio n , th a t i t  is, under o rd in a ry  c ircum stances 
by  sect. 11 made a m isdem eanor to  send i t  in  an 
unseaw orthy  co n d itio n  so as to  endanger life , and 
the  ow ner has to  show, to  escape fro m  a c r im in a l 
charge, th a t he used a ll reasonable means to  m ake 
th e  vessel seaw orthy, and was ig n o ra n t o f  th e  rea l 
co n d itio n  o f the  vessel.
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F o r th e  above reasons i t  appears to  m e th a t 
su ffic ie n t w ou ld  have been p roved  and  fo u nd , to  
m ake th e  s ix th  plea an answer, i f  th e  questions 
on w h ich  th e  ju r y  cou ld  n o t agree had been found  
fo r  th e  defendant, and the re fo re  th a t  the  issue upon 
th a t p lea was im p ro p e rly  entered fo r  the p la in tif fs , 
and  th e  ju d g m e n t entered a cco rd in g ly  shou ld  be 
set aside and a new  t r ia l  had. T h is  is  th e  ju d g 
m en t o f m y b ro th e r  P o llo ck  and m yse lf.

B e e t t , J. de live red  th e  ju d g m e n t o f h im s e lf and 
A m p h le tt,  B .— The a rgum en ts  in  th is  case were 
a lm ost exc lu s ive ly  confined to  questions a r is in g  
on the  th ird  and s ix th  issues. O b jec tion  was taken, 
b u t  n o t m uch  i f  a t a ll pressed, to  th e  ju d g m e n t on 
th e  fo u r th  issue. I t  seems su ffic ien t to  say th a t  
we never en te rta in e d  any d o u b t th a t  i t  was co rrect, 
and so sta ted d u r in g  the  a rgum en t.

W ith  respect to  the th ir d  and s ix th  issues, 
th e  m a te r ia l facts to  be considered seem to  m e 
to  be th a t  th e  p la in tif fs , b e in g  owners o f  the  
Frances, insu red  he r w h ils t  she was in  the  
p o rt o f London , and u n d e r th e ir  co n tro l, b y  a 
p o licy  dated 31st Jan. 1872 fo r  a year fro m  the  
2 4 th  Jan. 1872 to  th e  23rd  Jan. 1873. The  sh ip  
sailed fro m  London  fo r  G o th en b u rg  on the  3rd  
Feb. 1872, and a rr ive d  on th e  7 th  Feb. 1872. 
She sailed aga in  fo r Lo n do n  on the  11 th  Feb., m et 
w ith  bad weather, leaked, became w a te r-logged, 
and, on th e  14 th  Feb. became unm anageable, was 
s tranded on the  coast o f Y o rk s h ire , and was a to ta l 
loss. C onsidering , as a w hole, th e  w r it te n  ques
tions, and the  exp lanation  o f th e m  to  th e  ju r y ,  and 
th e  r u l in g  o f  th e  learned judge  a t th e  t r ia l ,  as 
repo rted  b y  h im  in  h is  ju d g m e n t in  th e  Queen’s 
Bench, I  th in k  i t  m u s t be ga thered  th a t he 
d irec ted  th e  ju r y  as to  th e  th ir d  issue th a t  th e  
evidence, be ing  unco n tra d ic te d , was conclus ive 
th a t th e  s h ip  was lo s t by  p e rils  o f the  sea. A n d  
h a v in g  reg a rd  to  w h a t the  ju r y  d id  and d id  n o t 
answ er we m u s t tre a t th e  case as i f  th e  ju r y  
had fo u n d  th a t  the  sh ip  was, in  fa c t, unseaw orthy  
w hen she le f t  Lon do n , th a t  such unseaw orth iness 
con tin ue d  u n t i l  she was los t, th a t such unsea
w o rth iness  was u n kn o w n  to  th e  assured, th a t  i t  
was a cause o f  th e  loss in  th e  sense th a t  she 
became w a te r-logged  and unm anageable by reason 
o f i t  and  th e  w eather, and w en t ashore in  con
sequence ; so th a t  th e  loss w o u ld  n o t have 
happened, n o tw ith s ta n d in g  the  w eather, b u t fo r  
th e  unseaw orth iness. T he  question  is  w h e th e r 
upon  such fac ts  and assumed fin d in g s , th e  v e rd ic t 
was p ro p e rly  en tered  fo r  th e  p la in t if fs  on the 
th ir d  and s ix th  issue. I f  i t  o u g h t n o t to  have 
been so en tered  on bo th , the re  shou ld  be a 
new  tr ia l ,  i f  o therw ise , th e  ju d g m e n t below  is 
r ig h t .

The  case was e labo ra te ly  a rgued. I t  was con
tended fo r  the de fendant th a t  the  m o v in g  and  
e ffic ie n t cause o f  th e  loss o f th e  sh ip  was he r 
unseaw orth iness w h ich  ex is ted  when she f ir s t  le f t  
p o r t  a fte r th e  e ffe c tin g  o f th e  p o licy , and con
tin u e d  t i l l  she was lo s t ;  th a t  consequently  i t  
cou ld  n o t p ro p e r ly  be said th a t  th e  sh ip  was lo s t 
b y  a p e r il in su re d  aga inst . A  loss occasioned by  
unseaw orth iness n o t a ris in g  a fte r  th e  a tta ch in g  
o f th e  p o licy  m u s t jbe ¡treated, i t  was said, as a 
loss re s u lt in g  fro m  the  in h e re n t vice o f th e  sh ip , 
and  in  e ith e r case the v e rd ic t o u g h t to  have been 
en tered  fo r the  defendants on th e  th ir d  issue. I f  
th e  loss cou ld  be trea ted  p r im d fa c ie  as a loss b y  a 
p e r il in su re d  aga inst, y e t a loss, caused b y  such 
unseaw orth iness as a lleged m u s t be trea te d  as

a ris in g  fro m  a w ro n g fu l ac t o f th e  assured, and a 
loss so a ris in g  cannot be covered by  a co n tra c t o f 
in d e m n ity , and th e re fo re  the  v e rd ic t o u g h t to  
have been en tered  fo r  the  defendants on th e  th ird  
and s ix th  issues, th e  ave rm en t of know ledge  in  the 
s ix th  plea be ing  im m a te r ia l. F o r the p la in t if fs  
i t  was argued th a t  in  a t im e  p o lic y  the re  is  no 
w a rra n ty  o f seaworthiness such as ex ists in  a 
voyage po licy , v iz ., w ith  th e  e ffect th a t i f  the  sh ip  
is unseaw orthy  a t th e  com m encem ent o f th e  
r is k  th e  co n tra c t o f in d e m n ity  does n o t a ttach , and 
th e  p re m iu m  m u s t be re tu rn e d  ; th a t as you  cannot 
im p ly  any such w a rra n ty  o r  c o n d itio n  as to  sea
w orth iness a t the  com m encem ent o f  the  r is k  so as 
to  destroy  th e  con tra c t, yo u  cannot in tro d u ce  any 
such co n d itio n  a t a l l ;  the re  is no co n tra c t a bou t 
seaworthiness a t a ll, none expressed, none to  be 
im p lie d ; th a t th e  su b je c t m a tte r  of a voyage p o licy  
is a sh ip  seaw orthy fo r  the  voyage a t th e  commence
m ent, bu t the  sub jec t m a tte r  o f  a t im e  po licy  is  
o n ly  a sh ip .

I f  a loss is  caused so le ly  b y  unseaw orth iness 
e x is tin g  before o r  a t the  tim e  the  p o lic y  a t 
taches, i t  is  no d o u b t a loss fro m  th e  in h e re n t 
v ice  o f th e  sh ip , and is  n o t covered u n d e r e ith e r 
fo rm  of p o lic y  ; b u t i f  i t  is  a loss caused b y  a 
p e r il o f the  sea, a lth o u g h  so caused b y  the  unsea
w o rth iness  o f th e  sh ip  e x is tin g  a t th e  comm ence
m en t and c o n tin u in g , i t  is a loss p ro x im a te ly  
caused by a p e ril o f th e  sea. I n  such  a state of 
th in g s  th e  assured u n d e r a voyage p o licy  cannot 
recover, because th e  p o licy  b y  reason o f the  w a r
ra n ty  and th e  existence, a t th e  com m encem ent, 
o f unseaw orth iness, neve r attaches ; b u t as 
the re  is  no w a rra n ty  in  a tim e  po licy , th e re  is 
no reason w h y  th e  causa p ro x im a  shou ld  no t 
so le ly  be regarded. I f  th e  sh ip  be in te n tio n 
a lly  cast away b y  d ire c tio n  o f the  assured, he r 
loss is  caused b y  a w ro n g fu l act o f  th e  assured, 
and so, i f  th e  sh ip  be sent to  sea to  h is  
know ledgo  unseaw orthy , and is  lo s t in  con
sequence. A n d  i t  is an a d m itte d  p rin c ip le , th a t 
fo r  a loss e ffic ie n tly  caused by a w ro n g fu l ac t o f 
th e  assured he cannot recover com pensation under 
a con tra c t of in d e m n ity . B u t  the  mere fa c t o f the 
sh ip  be ing  unseaw orthy  w hen she goes to  sea, i f  
h e r c o n d itio n  be u n kn ow n  to  the  assured, is n o t a 
w ro n g fu l act, and the re fo re  th e  p rin c ip le  above 
enunc ia ted  does n o t app ly . A n d , as the re  is no 
b a rg a in  th a t th e  sh ip  sha ll be seaw orthy a t any 
p e riod  of the  r is k , a loss caused p ro x im a te ly  by a 
p e r il o f the  sea is  covered b y  a tim e  po licy, a lth o ug h  
th e  sh ip  was unseaw orthy  a t th e  a tta c h in g  o f the  
r is k ,  and so con tinued  t i l l  th e  tim e  o f loss, and 
w ou ld  have su rm oun ted  th e  p e r il i f  she had no t 
been unseaw orthy . I t  m akes no d iffe rence w he the r 
th e  p o lic y  is  effected w h ils t  th e  sh ip  is in  p o rt o r 
a t sea, a t hom e o r  abroad. T here  cannot be a 
w a rra n ty  im p lie d  fro m  th e  same w ords depending 
upon th e  lo c a lity  o f th e  sh ip  a t th e  t im e  those 
w ords are agreed upon.

T he  questions raised seem to  be : F irs t ,  is  there  
any such w a rra n ty  o f seaworth iness in  a tim e  
p o lic y  as the re  is  in  every voyage p o licy  in  o rd i
n a ry  fo rm , i.e., a w a rra n ty  th a t  the  sh ip  was 
o r  sha ll be seaw orthy  a t the  com m encem ent o f 
the  r is k  ?

Secondly, Is  there  any w a rra n ty  th a t  the  sh ip  
sha ll be seaw orthy a t any o th e r tim e  than  a t th e  
com m encem ent of th e  r is k ,  as fo r  instance a t the 
com m encem ent o f an y  o r e ve ry  voyage sailed 
d u r in g  the  pe riod  insu red  P
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T h ird ly ,  Is  th e re  any c o n d itio n  o r s t ip u la tio n , b y  
way o f con trac t, th a t  th e  u n d e rw r ite r  sha ll n o t be 
lia b le  fo r  an y  loss w h ich  w ou ld  n o t have happened 
i f  the  sh ip  had n o t been unseaw orthy  a t th e  com 
m encem ent o f the  r is k , and  so con tinued  u n t i l  the  
loss P

F o u r th ly , "Was the  unco n tra d ic te d  evidence in  
th is  case conclus ive th a t the  sh ip  was lo s t p ro x i-  
m a te ly  by  p e rils  of the  sea P

A n d , f i f th ly ,  D id  the  facts w h ich  are to  be 
assumed, th a t  she was unseaw orthy  w hen  she 
le f t  London , and so con tinued  u n t i l  she was 
los t, and th a t she w o u ld  n o t have been lo s t i f  she 
had n o t been and con tin ue d  so unseaw orthy, 
absolve the  defendant so as to  e n tit le  h im  to  a 
v e rd ic t e ith e r on th e  th ir d  o r the  s ix th  plea ?

A s  to  the  firs t ,  in  Gibson v . S m a ll (4 H . o f L . 353), 
th e  H ouse o f L o rd s  decided th a t the re  is  no such 
w a rra n ty  in  a tim e  po licy , a t a l l  events i f  the  po licy  
be made w h ils t  th e  sh ip  is  a t sea. I n  Thompson  v. 
H opper (6 E . &  B . 172), i t  was decided by th e  
C o u rt o f Queen’s Bench th a t  the re  is  no such w a r
ra n ty , th o u g h  th e  policy: be made w h ils t  th e  sh ip  
is  in  th e  p o rt o f the  place o f th e  ow ner’s residence. 
T he  o n ly  question  is, w he the r th is  ru l in g  in  Thom p
son v. H opper can be and is to  be ove rru led . I f  i t  
is  no t, the  tw o  cases exhaust th e  p o in t, and  de
te rm in e  th a t  there  is  no such w a rra n ty  in  any tim e  
p o lic y  in  o rd in a ry  fo rm  as the re  is in  e ve ry  voyage 
p o lic y  in  o rd in a ry  fo rm . I t  seems im poss ib le  to  
add a n y th in g  to  the  a rg u m e n ts  w h ich  have been 
used on b o th  sides as to  th is  po in t. A l l  th a t can 
be said seems to  be con ta ined  on one s ide in  the 
ju d g m e n ts  o f E r ie , J ., and on the o the r side in  
those o f L o rd  Cam pbell and  o thers. T he  reason ing 
o f those w ho h o ld  th a t  the re  is  no such w a rra n ty  
in  any t im 6  p o lic y  is , as I  unders tand  i t ,  substan 
t ia l ly  as fo llow s :— T he  w a rra n ty  and its  e ffect are 
a d m itte d  to  ex is t in  voyage po lic ies, th a t is  to  say, 
in  polic ies in  w h ich  p n  insu red  voyage is, o r insu red  
voyages, are named. I t  is  in tro d u ce d  by im p lic a 
t io n , e ith e r on th e  g ro u n d  th a t  i t  was o r ig in a lly  
p ro ve d  to  be by  custom  understood  in  such p o li
cies, and has thereupon been adopted by  the  courts  
as law  ; o r  on the g ro u n d  th a t i t  has been in t r o 
duced and adopted by th e  cou rts  alone as a neces
sary im p lic a tio n  from  reason. I t  cannot be im p lie d  
in  t im e  po lic ies, th a t is  to  say, in  po lic ies in  w h ich  
no voyage is  specified as a voyage in su re d  b y  the 
f i r s t  process, because no such custom  has ever been 
proved . I t  cannot be im p lie d  b y  the  second p ro 
cess, because the  reason ing w h ich  m ay have been 
used to  in tro d u ce  i t  in to  voyage policies cannot be 
app lie d  to  tim e  policies. I t  is  tru e  th a t th e  w a rra n ty  
in  d iffe re n t voyage po lic ies, th o u g h  enuncia ted  by 
the  same te rm , seaw orthy  can be fu lf i l le d  b y  a 
d iffe re n t co n d itio n  o f th e  sh ip  accord ing  to  the 
d iffe re n t voyages nam ed in  the d iffe re n t p o lic ie s ; 
and so fa r  a d iffe re n t degree o f c o n d itio n  o f  th e  
sh ip  m ig h t  be app lied  in  tim e  policies ; s t i l l ,  in  
voyage po lic ies the  co n d itio n  in to  w h ich  the sh ip  
m u s t be o r  m u s t have been p u t a t the  commence
m en t o f th e  voyage in su re d  can be m easured o r  
es tim ated a t th e  t im e  o f m a k in g  th e  co n tra c t o f 
insu rance  by reference to  th a t named voyage ; th e  
sh ip  m u s t be o r have been in  such a c o n d itio n  at 
th e  com m encem ent o f th e  voyage in su re d  as to  
be reasonably able to  encounte r th e  o rd in a ry  
v ic iss itudes o f an o rd in a ry  voyage o f  th a t k in d . 
B u t in  a tim e  po licy  the re  is no voyage insu red , 
the re  is no voyage named in  the  po licy . T he  ship 
w i l l  have to  sa il a voyage o r  voyages w h ic h  are,

there fore , th e  voyage o r voyages sailed, n o t the  
voyage o r voyages insu red . B u t  the re  is  n o th in g  
in  th e  co n tra c t o f  insurance  to  f ix  th a t  voyage o r 
those voyages. T he  assured m ay n o t have de te r
m ined  on any voyage, o r  i f  he has, m ay  con
s is te n tly  w ith  the  co n tra c t o f insurance, change the 
d e s tin a tio n  of th e  ship. T he  sh ip  m ay, d u r in g  th e  
t im e  o f insurance, sail a sum m er voyage a long the 
coast o r a w in te r  voyage ro u n d  Cape H o rn , o r 
one o r  m any voyages b e g in n in g  a t an y  tim e . I t  
w o u ld  be im possib le  a t th e  tim e  o f m a k in g  th e  
co n tra c t to  a n tic ip a te  w h a t th e  co nd ition  o f th e  
sh ip  m u s t be w hen the  r is k  is  to  a ttach  o r  d id  
a ttach . N e ith e r  th e  assured n o r th e  u n d e rw r ite r  
can make a n y  ca lcu la tion  about i t .  I t  cannot be 
the re fo re  p ro p e r ly  la id  dow n by  th e  cou rts  th a t 
a ll men o f o rd in a ry  reason m u s t have con trac ted  
upon th e  assum p tion  o f th e re  be ing  a w a rra n ty  o f 
seaworthiness, the  bu rden  o f fu l f i l l in g  w h ich  
n e ith e r o f th e m  cou ld  estim ate . I n  m y  ju d g m e n t 
th is  reason ing  cannot be successfully answered. 
I  am o f op in io n  th a t the re  is no such w a rra n ty  in  
any tim e  po licy  in  o rd in a ry  fo rm .

A s  to  the  second p ro p o s itio n  w ith  rega rd  to  eve ry  
voyage, i t  was po iu ted  o u t by  L o rd  C am pbe ll in  
Faw cus  v . S arsfie ld  (6 E . &  B . 201), th a t M r. W ild e , 
w ith  a ll h is  g re a t experience and know ledge d id  
n o t con tend  fo r  i t ,  b u t asked fo r  a w a r ra n ty  o n ly  
as to  the  f ir s t  voyage sailed under the  po licy . 
L o rd  C am pbe ll g ives h is  reasons fo r h o ld in g  th a t 
the re  is no such w a rra n ty  as to  any of th e  voyages 
sa iled under an o rd in a ry  tim e  po licy . I  agree w ith  
those reasons. A n d  c e rta in ly  i t  w ou ld  be,strange 
to  im p ly  so fu t i le  a w a rra n ty  as one confined to  
th e  f ir s t  voyage, w h ic h  m ig h t be to  C a rd iff  in  
ba llas t, w h ils t  the  n e x t shou ld  be to  C a lcu tta  o r  
H o n g  K o n g  w ith  coal, o r ra ilw a y  iro n , o r  m a
ch ine ry . I  cannot th in k  the re  is any such w a r
ra n ty  as is  suggested in  th e  second p ro p o s itio n  
w ith  reg a rd  to  any o f th e  voyages.

A n d  i f  there  be no w a rra n ty  as is  suggested in  
e ith e r th e  f ir s t  o r second p ropos itions , i t  fo llow s, as 
i t  seems to  me, th a t no u n d e rta k in g  o f any k in d  b y  
the  assured can be im p lie d  w ith  rega rd  to  the  sea
w orth iness o f the sh ip  a t any period  o f th e  tim e  
o f insurance. T here  is n o th in g  on w h ich  to  fo u nd  
such an im p lic a tio n . I n  p la in  language the 
u n d e rw r ite r, in  a tim e  p o lic y , in  h is  co n tra c t, 
in su res ag a in s t a loss b y  any o f th e  p e rils  
described in  th e  p o lic y  w h e th e r the  sh ip  was o r 
was n o t seaw orthy , when the  r is k  a ttached or 
w hen the  loss occurred. I f  there fo re  th e  u n d e r
w r ite r  can be absolved fro m  a loss caused in  any 
sense b y  unseaw orth iness, i t  is n o t b y  v ir tu e  o f 
a n y th in g  w ith in  the  con trac t. I f  the  loss be 
so le ly  and im m e d ia te ly  caused b y  unseaw orth iness, 
w h ich  existed a t the  com m encem ent o f th e  r is k  
and con tinued  t i l l  th e  loss, w ith o u t the  happen ing  
o f any p e r il described in  th e  p o lic y , th e n  th e  
u n d e rw r ite r  is  n o t lia b le  because th e  sh ip  has 
perished  b y  h e r ow n  in h e re n t vice. T here  is, 
in  such case, b u t th e  one cause. T he re  is, 
there fo re , no o p p o r tu n ity  fo r  th e  a p p lica tio n  o f 
th e  doc trin e  o f causa p ro x im a  w h ich  im p lie s  the  
existence o f tw o  causes. B u t i f  th e  sh ip  is  
p ro x im a te ly  lo s t b y  a p e ril described in  the 
p o licy , th o u g h  th e  unseaw orth iness e x is tin g  fro m  
th e  b e g in n ing  is also a cause, th e n  arises th e  
question  w he the r the  u n d e rw r ite r  is liab le . H e  is  
n o t absolved, i f  a t a ll, b y  reason o f a breach o f 
con trac t. T he re  is  no co n tra c t abou t s e a w o rth i
ness. A n d  i f  th e re  were, in  con s id e rin g  an a lleged
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breach  o f co n tra c t i t  is  recognised la w  th a t  the  
causa p ro x im a  can alone be regarded. E ve n  a 
p a rt ic u la r  and n o ve l s tip u la tio n  in  a c o n tra c t o f 
insu rance , i t  has been he ld , is to  he construed  or 
app lie d  w ith  re fe rence  to  th is  m ax im . T he re  is a 
case, as the  la w  a t p resen t stands, in  w h ic h  the  
u n d e rw r ite r  is  absolved fro m  th e  consequences o f 
a loss caused by unseaw orth iness, th o u g h  th e  loss 
m ay also be said to  have been im m e d ia te ly  caused 
b y  a p e r il described in  th e  po licy . T h a t is  w here 
th e  sh ip  is im m e d ia te ly  lo s t by a p e r il described, 
b u t  w here tb e  o r ig in a l and c o n tin u in g  unsea
w o rth in e ss  was also a cause, and th e  e ffic ien t cause 
o f loss, in  th e  sense th a t i t  s u b s ta n tia lly  caused th e  
described p e ril to  destroy the  sh ip . T h a t is a sta te  
o f th in g s  cons is tent w ith  w h a t is  set fo r th  in  th e  
s ix th  p lea  in  th is  case, and in  th e  th ir d  plea in  
Thom pson  v . H opper. I f  such unseaw orth iness 
was kn o w n  to th e  assured before th e  sh ip  w e n t to  
sea, i t  was he ld  in  Thom pson  v . H opper th a t  the 
u n d e rw r ite r  is  absolved. Xf i t  was n o t so 
kn o w n , i t  was he ld  in  Thom pson  v . H opper, 
and in  Faw cus  v . S arsfie ld , th a t he is  no t 
absolved. I f  i t  was k n o w n , i t  is  sa id th a t th e  
assured was g u i l t y  of a w ro n g fu l act, and th a t 
no  m an can recover an in d e m n ity  fo r  a loss 
occasioned b y  h is  ow n w ro n g fu l act, and i t  was 
h e ld  in  Thompson  v. H opper, th a t  “  th is  is  a fu n 
dam en ta l p r in c ip le  o f insu rance  law  w h ich  is a p p li
cable i f  th e  w ro n g fu l act causes a p e r il described 
in  th e  po licy  to  be th e  im m ed ia te  and p ro x im a te  
cause o f th e  loss o f th e  sh ip .”  The  headnote to 
Thom pson?. H oppe r,in  e rro r, in  E .B .& E . 1038, states 
th a t  th e  la tte r  p a r t  o f the  ju d g m e n t o f th e  Queen’s 
B ench  was ove rru le d , and th a t  even w here there  
is  a w ro n g fu l a c t o f th e  assured, tb e  causa p ro x im a  
a lone o f the  loss is to  be rega rded, and i f  the  
w ro n g fu l act o f  th e  assured be n o t th e  im m ed ia te  
and p ro x im a te  cause o f th e  loss, th e  u n d e rw r ite r  
is  liab le , i f  th e  im m ed ia te  and  p ro x im a te  cause be 
a p e r il described in  th e  p o licy . W ith o u t d e te r
m in in g  w h e th e r th is  is  th e  rea l effect o f  th e  ju d g 
m e n t in  e rro r, w h ich  I  m ore  than  doubt, I  th in k  
i t  is  clear, fro m  th e  ju d g m e n t in  th e  Queen’s 
Bench, th a t a l l  depends on w h e th e r th e  act of the 
assured w h ich  is  re lie d  on is  m ore  th a n  a breach o f 
co n tra c t— w he the r i t  am ounts to  an act w ro ng  of 
its e lf  in  the m in d s  of a ll r ig h t  th in k in g  people. I t  
is  suggested by  W ille s , J., whose op in ion  is  to  me 
a lways o f th e  g rea test consequence, th a t the  m ere 
fa c t o f k n o w in g ly  send ing  a sh ip  to  sea unsea- 
w o r th y  is n o t a w ro n g fu l act. I  cannot agree ; I  
w i l l  n o t argue about i t .  I t  seems to  me self-ap
p a ren t. I t  is  a w ro n g fu l th in g  to  do in  th e  ju d g 
m e n t o f a ll r ig h t  th in k in g  people. B u t i f  th e  u n 
seaw orth iness is  n o t know n  to  the  assured. I  
cannot see how  i t  can in  reason be said he has 
been q u ilty  o f  a w ro n g fu l act. H e  m ay have taken  
a ll th e  pains, and  have gone to  a ll th e  expense 
possible, and y e t a secret defect m ay in  th e  end be 
p ro ve d  to  have existed. H o w  can he be said in  
reason to  have been g u i l t y  o f a n y th in g  w ro n g fu l, 
i t  be ing  assumed he is  n o t g u i l ty  o f a breach of 
co n tra c t. H e re  th e  ju r y  have negatived kn o w 
ledge. T he re  was, the re fo re , in  m y op in ion , n o th in g  
w ro n g fu l in  th e  conduct o f the  assured, and  the 
u n d e rw r ite rs  have no defence.

T he  loss was n o t the  im m ed ia te  consequence 
so le ly  o f th e  unseaw orth iness. T he  sh ip  was n o t 
lo s t th ro u g h  h e r ow n  in h e re n t v ice . She crossed 
th e  N o r th  Sea tw ic e  a fte r  the p o lic y  a ttached. She 
was lo s t b y  s tran d in g . T h a t was th e  causa p ro x im a .

There was n o th in g  to  p re ve n t th e  a p p lic a tio n  o f 
th a t m ax im . T he  evidence of the  loss by s tra n d in g  
as a causa p ro x im a  was conclusive. T he re fo re  the  
v e rd ic t was r ig h t ly  en tered  on the  th ir d  issue.

T h a t w h ich  m u s t be taken  to  be a m a te r ia l 
a lle g a tio n  in  th e  s ix th  plea, unless Thompson  v. 
H o p p e r  and Faw cus  v. S arsfie ld  are to  be ove rru led , 
was n o t p roved . I  th in k  the  d e m u rre rs  in  Thompson 
v . H opper and Faw cus  v. S ars fie ld  were r ig h t ly  
decided. T here fo re  the  v e rd ic t was r ig h t ly  entered 
o n  the  s ix th  issue.

T he  ju d g m e n t in  the  Queen’s Bench was r ig h t ,  
and shou ld  be a ffirm ed.

L o rd  C o l e r id g e , O.J.— T h is  is m y  ow n ,iudg- 
m en t, (a) as to  some p a rt o f w h ich  m y  b ro th e r G rove 
agrees, and m y b ro th e rs  C leasby and P o llo c k  agree.

’T h is  was an appeal fro m  a ju d g m e n t o f the  
C o u rt o f  Queen’s Bench d is c h a rg in g  a ru le  to  
e n te r a v e rd ic t fo r  th e  de fendan t and fo r  a new 
tr ia l .  T he  case is  re p o rte d  L .  B ep . 9 Q. B . 581. 
T he  ju d g m e n t o f th e  co u rt d is ch a rg in g  th e  ru le  
de live red  by  m y  b ro th e r B la c k b u rn  enters so fu l ly  
and c lea rly  in to  th e  fac ts  o f th e  case th a t  the 
specia l case be fore  us is  l i t t le  m ore  than  a re p e ti
t io n  o f h is  sta tem ent, and i t  seems unnecessary 
fo r  the  purpose o f th is  ju d g m e n t aga in  to  repeat 
them . P o rtio n s  o f  th e  p lead ings and tb e  questions 
p u t to  and answered b y  th e  ju r y  on the  t r ia l  i t  is, 
how ever, essentia l ca re fu lly  to  consider.  ̂ The 
dec la ra tion  was on a p o lic y  w h ic h  no d o u b t is p ro 
p e r ly  described as a t im e  po licy . B u t i t  is a p o licy  
in  v e ry  d iffe re n t te rm s  fro m  th e  po lic ies  sued on, 
and  w h ich  were th e  subjects o f decision, in  Gibson 
v  S m a ll(  16Q ..B . 1 2 8 a n d l4 1 ; 4 H . L .  C as.353)and 
Thom pson  v . H opper (6 E . &  B . 172). T he  r is k  
is  th u s  described, “  lo s t o r n o t lo s t a t and fro m  fo r  
and d u r in g  th e  space o f tw e lve  ca lendar m on th s  
com m encing  on th e  2 4 th  Jan. 1872 and en d in g  on 
th e  23 rd  Jan. 1873 . . .  in  p o r t  and a t sea . . . o f 
and in  th e  good sh ip  Frances  w hereof is m aste r 
under God fo r  th is  p resen t voyage . . . b e g in n in g  
th e  a d ven tu re  upon the  said goods and m erchan
dises fro m  th e  load ing  th e re o f aboard th e  said sh ip  
as above, . . . and fu r th e r  u n t i l  the  said sh ip 
sha ll be a rr iv e d  a t as a b o ve ; upon  th e  said sh ip 
u n t i l  she had been m oored a t  anchor tw e n ty -fo u r 
hou rs  in  good sa fe ty.”  The  p e rils  are described so 
fa r  as is necessary to  set o u t th e  descrip tion , thus  :
__« T ou ch in g  th e  adventu res and p e rils  w h ic h  we
th e  assurers are contented to  bear, and do take  
upon us in  th is  voyage, th e y  are o f  th e  seas . . . 
and  o f a ll o th e r p e rils , losses, and m is fo rtunes  th a t 
have o r  sha ll come to  th e  h u rt,  d e tr im e n t, o r  dam- 
a°*e o f th e  said goods and m erchandises and 
sh ip , & c „  o r any p a rt th e re o f.”  T he  pleas w h ich  
are m a te r ia l are th e  th ir d  and s ix th , w h ich  are  in  
substance as fo llow s : th e  th ird  “  th a t th e  sh ip , &c. 
was n o t b y  th e  p e rils  in su re d  aga inst o r an y  o f 
them , lo s t as a lleged ; ”  th e  s ix th  “  th a t  a fte r the 
m a k in g  o f th e  p o lic y , th e  p la in tif fs , w e ll k n o w in g  
th a t  th e  sh ip  was unseaw orthy , w ith o u t any ju s t i
fiab le  cause sent h e r to  sea in  such unseaw orthy  
co n d itio n , th a t  th e  sh ip , &c. was lo s t as a lleged by 
reason o f s u c h  unseaw orth iness o f the said sh ip  and 
n o t o therw ise .”

A t  th e  end o f th e  t r ia l  before m y  b ro th e r  B la ck 
b u rn , he sum m ed u p  the  case to  the  ju r y  and 
le f t  seven questions to  th e m , w h ich , w ith  the  
answers, w ere  as s ta ted  in  th e  case. I n  ask in g

fa,) According to  the indorsement on the judgment, 
Grove, J., dissented as to implied warranty, bu t agreed 
as to new tr ia l.
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the  la s t question  m y  b ro th e r  B la c k b u rn  expla ined 
to  the  ju r y  th a t  he d id  n o t mean to  ask. them  
■whether the  unseaw orth iness was the  sole o r 
im m e d ia te  cause o f th e  loss, b u t w h e th e r th e  
m a k in g  w a te r was occasioned by unseaw orthiness, 
and th e  loss arose from  her be ing  w a te r-logged  in  
consequence o f th a t unseaw orth iness, so th a t, b u t 
fo r  th a t, i t  cou ld  n o t have happened.

U p o n  these f in d in g s  o f the  ju r y  m y  b ro th e r 
B la c k b u rn  d irec te d  a v e rd ic t to  be en tered  fo r  the 
p la in t if fs .  A  ru le  to  set aside th is  v e rd ic t and to  
en te r i t  fo r defendants o r fo r a new t r ia l  was 
obta ined, and wa3, a fte r a rgu m e n t, d isch a rg e d ; and 
th e  question  fo r us is w h e th e r i t  shou ld  have been 
d ischarged  o r made absolute. I t  was contended 
before th e  C o u rt o f Queen’s Bench, and fo r the 
purpose o f the  a rg u m e n t th e  con ten tion  was ad
m itte d , and the  ju d g m e n t proceeded on th e  a d m is 
sion, th a t th e  tw o  unansw ered questions m u s t be 
taken  as answered in  favour o f the defendants and 
th a t  th e  ju r y  m u s t be taken  to  have found  th e  
sh ip  u n s e a w o rth y ; and fu r th e r  th a t th e  unsea
w orth iness c o n trib u te d  to  the  loss w ith in  the  mean
in g  o f m y  b ro th e r B la c k b u rn ’s d irec tio n . B u t th is  
b e ing  assumed, th e  ju d g m e n t o f the  Queen’s B ench  
proceeded on th e  g ro u n d  th a t  know ledge o f un 
seaworthiness be ing  negatived , th e  s ix th  plea was 
no t proved ; th a t the re  be ing  no im p lie d  co n d itio n  
o f  seaworthiness in  a tim e  po licy , the u n se aw orth i
ness was no defence w hen th e  causa p ro x im a  o f 
th e  loss was a p e r il o f th e  sea.

I t  is  m an ife s t th a t tw o  questions a t once arise. 
F irs t ,  is the re  in  such a p o lic y  as th is  no im p lie d  
w a rra n ty  o f seaworthiness P and secondly, i f  the re  
is no t, s t i l l  have the  answers to  the  questions, 
in te rp re te d  b y  th e  d ire c tio n  o f  th e  learned ju d g e , 
fa ir ly  disposed o f the  th ird  and the  s ix th  pleas ?

A s  to  the  f i r s t  p o in t, i t  appears th a t th o ug h  
th e re  are d ic ta , and d ic ta  o f  g re a t w e igh t, w h ich  
assume th a t  in  such a p o lic y  as th is  the re  is  
no im p lie d  w a rra n ty  o f seaworth iness, y e t i t  
has never been necessary to  decide the  po in t, 
and the  p o in t has n o t in  fa c t been decided. 
Before th e  decision o f  Gibson v . S m a ll, i t  had 
been assumed b y  te x t  w r ite rs , and had been 
la id  dow n by some E n g lis h  judges, e.g. P a te r
son, J., in  H o llin g s w o rth  v . B ro d ric k  (4 A .  &  E . 
p. 646) ; T in d a l, C .X , in  D ix o n  v. S ad le r (8
M . &  W . 898), th a t in  a tim e  po licy , as in  a 
voyage p o licy , the re  was th is  im p lie d  w a rra n ty . 
T he  v ie w  was th a t by  th e  m ere fa c t o f e ffec ting  
the  insurance, th e  assured w a rra n te d  th a t there  
was a sh ip  f i t  to  be insured , and i t  was la id  down 
in  p a rtic u la r  th a t  i f  th e  t im e  p o lic y  was effected 
on a sh ip  about to  sail fro m  a home p o rt, the re  
was an im p lie d  w a r ra n ty : (P a rk  on Insurance, 
ed it, o f 1842, p. 489.) Then came th e  w e ll kn o w n  
case o f Gibson  v . S m a ll (16 Q .B. 128), in  w h ich  the  
t im e  p o lic y  had been e ffected on a vessel then  a t 
sea. The  Queen’s Bench he ld  th a t  th e re  was an 
im p lie d  w a rra n ty . The  E xchequer C ham ber re 
versed th e  decision, c o n fin in g  them selves how ever 
p o in te d ly  to  th e  question  o f  a t im e  p o lic y  on a 
sh ip  then  a t sea. T he  case w e n t to  the  H ouse o f 
L o rd s , and th e  ju d g m e n t o f the  E xchequer 
C ham ber was a ffirm ed b y  th e  H ouse o f L o rd s , 
w ith  th e  assent o f the  m a jo r ity  o f the  judges. I n  
d e liv e r in g  ju d g m e n t, th e  judges who a ttended  the  
H ouse o f L o rd s , and the  peers expressed op in ions 
on the  question  o f th e  im p lie d  w a rra n ty  in  tim e  
po lic ies in  genera l, b u t th e y  d id  n o t agree. L o rd  
Campbell, Pollock, C.B. and Parke, B., laid i t

dow n d is t in c t ly  th a t  th e re  was no im p lie d  w a r
ra n ty  in  any tim e  p o licy  w hatever. L o rd  S t. 
Leonards agreed th a t in  th e  case before  the  
House, a t im e  p o licy  u pon  a sh ip  then  a t  sea, 
the re  was no im p lie d  w a rra n ty . B u t he said, “  I f  
a sh ip  was about to  sa il upon a p a rt ic u la r  voyage, 
and a tim e  p o lic y  ins tead  o f  a voyage p o licy  was 
effected on her, as then  advised , he shou ld  th in k  
th a t a co n d itio n  cou ld  be im p lie d  th a t the  sh ip  
was seaw orthy a t th e  com m encem ent o f the 
voyage.”  M a r t in , B . was o f the  same op in ion , 
and M aule , X , co n fid e n tly  agreed w ith  h im . Three 
o th e r judges, A ld e rso n  and P la tt ,  B B ., and 
T a lfo u rd , J. confined them selves to  the  case before 
th e  House, E r ie  and V .  W illia m s , X L  agreed w ith  
the  o r ig in a l decision in  th e  Queen’s Bench. I t  is 
clear, there fo re , th a t  Gibson v . S m a ll d id  n o t 
decide th e  p o in t w h ich  th e  case before us raises. 
N e ith e r, i f  i t  be c a re fu lly  exam ined, d id  th e  la te r 
case o f Thompson  v . H opper (6 E . &  B . 172), a t 
least as decided on d e m u rre r. T he  p o lic y  the re  
described th e  r is k  “ a t and fro m  th e  m e rid ia n  of 
the  21st Oct. 1855, to  and w ith  the  m erid ia n  o f 
th e  o f M a rc h  1855, upon th e  sh ip ,”  &c. and
made no m en tio n  o f a voyage. T here  were th ree  
pleas w h ich  a ll averred  th a t the  sh ip  a t th e  tim e  
of th e  insurance be ing  effected was “ an ou tw a rd  
bound sh ip  ly in g  in  B r it is h  p o rt, to  w it ,  the 
p o rt o f S underland .”  B u t  the  th ir d  plea conta ined 
an a v e rm e n tw h ic h  th e  c o u rt construed as ch a rg in g  
personal m isconduct on th e  p la in tif fs , w h ich  m is 
conduct produced the  loss. A n d  on th is  th e  co u rt 
unan im ous ly  he ld  th a t  plea to  be a bar to  the  
action . O n th e  question  o f  the  im p lie d  w a rra n ty  
the co u rt was d iv ided , and as the re  was agreem ent 
as to  the  th ir d  plea upon th e  reasons g iven , i t  
was h a rd ly  necessary to  decide upon the  o thers. 
The  m a jo r ity  of the  co u rt no doubt he ld  th a t the re  
was no im p lie d  w a rra n ty  in  any tim e  p o licy , a l
th o u g h  the  p o licy  before them  was the o n ly  one 
on w h ich  th e y  were dec id ing . B u t even i f  i t  were 
necessary to  decide the po in t, th e  decision is one 
w h ich  does n o t b in d  th is  co u rt. The  a u th o r ity  
indeed o f L o rd  C am pbe ll and o f the  judges  who 
agreed w ith  h im  is e n tit le d  to  the  h ighes t respect, 
and so is  th a t  o f th e  judges co m p ris in g  the  
J u d ic ia l C om m ittee  in  Jenkins  v. Heycock (8 M oore 
P . C. 351), w ho in tim a te d  th a t they  were in c lin e d  
to  concur w ith  L o rd  C am pbell, and those who 
th o u g h t th a t in  no tim e  policies is the re  any im 
p lie d  w a rra n ty , th o u g h  th e y  were n o t ca lled 
upon  to  de te rm ine  and d id  n o t de te rm ine  the  
p o in t. T he  la te r a rgum en ts  and decisions in  the  
case o f Thompson  v . H opper, reported  in  the  
Queen’s Bench (6 E . &  B . 937), and in  th e  E x 
chequer Cham ber (E . B . &  E . 1038), took  place 
a fte r  the  case had  been tr ie d  a t N is i P r iu s , and 
tu rn  ra th e r  on the e ffect of m y  b ro th e r B ra m - 
w e ll’s d irec tio n  and  the  f in d in g  o f the ju r y  upon 
th e  facts th a n  on th e  specific p o in t, th o u g h  there  
is  no d o u b t th a t  severa l o f th e  judges  im p ly , i f  
they do n o t say so, th a t th e y  agree upon the po in t 
w ith  th e  m a jo r ity  in  the  c o u rt below, and tre a t i t  
as a se ttled  one. The  po in t, the re fo re , seems 
upon exam ina tion  to  be, in  th is  cou rt, open ; and 
i f  i t  be, the re  is considerable a u th o r ity  fo r  h o ld in g  
th a t  in  such a po licy  as th is  the re  is  an im p lie d  
w a rra n ty  o f seaworthiness. W ith o u t exception, 
so fa r  as I  am  aware, th e  A m e ric a n  te x t w r ite rs , 
and th e  A m e rica n  a u th o rit ie s  as c ite d  in  those 
te x t w r ite rs , as w e ll since as before th e  cases 
o f Gibson v. S m a ll and Thompson  v. Hopper, ho ld
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th a t  there  is  e o  d iffe rence  on  th is  p o in t between a 
t im e  p o licy  on a sh ip  th e n  in  p o rt and to  be em 
p loyed  on a voyage, and a voyage p o l ic y ; b u t  th a t 
th e  d iffe rence  is  between a t im e  p o lic y  as la s t 
described and a tim e  p o licy  on  a sh ip  then  a t sea. 
T he  E n g lis h  a u th o rit ie s  to  th e  same e ffec t have 
a lready been m en tioned , and i t  is p la in  th a t  the  
p o lic y  in  th e  case before us is  a lto g e th e r d iffe re n t 
fro m  th a t in  Gibson v . S m a ll, and is v e ry  d is 
t in g u ish a b le  fro m  th a t  in  Thompson  v . H opper. 
I n  the  presen t case th e  p o lic y  is in  fa c t a voyage 
p o lic y  l im ite d  to  a p a rt ic u la r  tim e . T he  reasons 
g iven  fo r  im p ly in g  a w a rra n ty  o f seaworth iness in  
voyage po lic ies a p p ly  w ith  equal s tre n g th  to  the  
p o lic y  before n s ; th e  m a in  reason g ive n  fo r  n o t 
im p ly in g  a w a rra n ty , v iz ., th a t th e  sh ipow ner 
cou ld  n o t k n o w  th e  sta te  o f  th e  sh ip  a t th e  tim e  
o f th e  insurance c e rta in ly  does n o t a p p ly  : th e  
reason g iven  b y  L o rd  C am pbe ll in  Thom pson  v. 
H opper (6 E . &  B . 188-9) fo r  n o t im p ly in g  i t  is 
n o t a reason o f  p rin c ip le  b u t one o f inconvenience, 
and w o u ld  be equa lly  cogent to  estab lish  any ru le  
w h ich  excluded a ll  d isp u te  o f  fac t. I f  th e  m a tte r 
be, as I  th in k  i t  is , open, I  confess to  a s tro n g  
fe e lin g  in  fa v o u r o f  the  older v ie w  o f the  law , ex
cep t so fa r  as i t  has been va ried  by  a u th o r ity . I t  
seems to  me w ise r and b e tte r, to  tend  m ore 
tow ards honesty  o f dea ling  as aga inst g a m b lin g  
and every fra u d  in  insurance  transactions, to  ex
tend  as fa r  as m ay be, ra th e r  th a n  to  con trac t 
w ith in  th e  na rrow est p o in t o r l im its ,  th e  d o c trin e  
o f im p lie d  w a rra n ty  o f seaworthiness. I  am , th e re 
fo re , prepared to  ho ld  th a t in  th is  p o lic y  the re  is 
an im p lie d  w a rra n ty  o f seaworthiness, and on th is  
g round .

A s  the  f if th  question  p u t b y  m y  b ro th e r B la c k b u rn  
is  to  be ta ke n  as answered by th e  defendants, I  am 
o f op in ion  th a t th e  ju d g m e n t of th e  c o u rt below 
was w ro ng , and th a t  th e  ru le  shou ld  have been 
made absolute to  en te r a v e rd ic t fo r  th e  defendant 
on th e  th ir d  and s ix th  pleas. In asm uch , however, 
as th is  case m ay go fu r th e r , and inasm uch as the 
op in io n  I  have expressed is a t variance w ith  d ic ta  
o f g re a t w e ig h t, as i t  is  d is t in c t ly  d issented 
fro m  by some, and is n o t d is t in c t ly  assented to  by  
any o f m y  learned b ro thers  in  th is  co u rt, i t  is 
p ro p e r to  exam ine th e  second question, and a rr iv e  
a t a decision w ith  respect to  i t .  The  question  is, 
D o  the  fin d in g s  o f th e  ju r y ,  as exp la ined b y  m y  
b ro th e r B la c k b u rn  ( in c lu d in g  the  tw o  w h ich  are 
to  be taken  as found  in  fa vo u r o f th e  defendants) 
dispose o f th e  questions a r is in g  on the  th ird  and 
s ix th  pleas ? A n d  in  d iscussing th is  question  i t  is 
to  be assumed th a t in  a tim e  po licy , w here th e  loss 
is  found  to  be b y  one o f th e  p e rils  insured  aga inst, 
even th o u g h  the  sh ip  was unseaw orthy  w hen she 
s ta rte d , the  u n d e rw r ite rs  are liab le . N o w  i t  w i l l  
be observed th a t  th e  ju r y  found  th a t th e  unsea
w o rth iness  was one o f th e  co n cu rre n t enac ting  
p e rils  a t th e  t im e  o f th e  loss. I t  w il l  be fu r th e r  
observed th a t  th e y  were n o t asked to  f in d , and 
d id  n o t fin d , w h a t was th e  e ffic ie n t p re d o m in a tin g  
p e ril a t th a t  same p o in t o f t im e . Y e t  i t  seems 
th a t  in  a case such as th is  th e  v e rd ic t w ou ld  depend 
upon  w h a t th e  ju r y  found  as to  th is  m a tte r. I f  
th e y  had found  th a t  th e  unseaw orth iness of the  
sh ip  was th e  e ffic ien t p re d o m in a tin g  p e ril, th e n  th e  
v e rd ic t m u s t have been en tered  fo r  th e  de fendan t 
on th e  th ir d  plea as w e ll as on th e  s ix th  plea ; i f  
on  the  o th e r hand th e y  had fo u nd  th a t  th e  e ffic ie n t 
p re d o m in a tin g  p e r il was th e  bad w eather, th e n  th o  
v e rd ic t, as now  entered fo r  th e  p la in t if f ,  m u s t have

stood. T h is  fo llow s fro m  the  fa ir  co n s tru c tio n  of 
the  la n g u rg e  o f these pleas. T he y  m u s t mean (the 
th ird )  th e  sh ip  was lo s t th ro u g h  unseaw orth iness ; 
(the  s ix th )  th e  sh ip  was lo s t th ro u g h  u n se aw orth i
ness alone. T he  same question  is  invo lve d  in  
bo th , because th e  p rope r question  upon th e  th ird ,  
as upon  the  s ix th , w ou ld  b e : W h a t was th e  
e ffic ie n t p re d o m in a tin g  cause o f the  d isaste r— was 
i t  th e  p e rils  o f th e  sea, o r  was i t  the  in h e re n t v ice  
o f th e  sh ip  he rse lf ? A  l i t t le  cons ide ra tion  w ill 
m ake th is  reasonably clear. Seaworthiness and 
powers to  encounte r o rd in a ry  p e rils  are co n ve rtib le  
te rm s. B u t the  u n d e rw r ite r  doesnot insu re  aga inst 
o rd in a ry  p e r i ls ; he in d e m n ifie s  o n ly  aga inst the 
e x tra o rd in a ry  and unforeseen p e rils  o f th e  sea. “ To 
m ake the  u n d e rw rite rs  liab le ,”  in  the  w ords of 
L o rd  C h ie f Ju s tice  J e rv is  (M agnus  v. Buttem er, 11
0 . B . 881), “  th e  in ju r y  m us t be th e  re s u lt  o f some
th in g  fo r tu ito u s  o r acc iden ta l o c c u rr in g  in  the  
course o f the  voyage.”  H e  does n o t in su re  aga inst 
in h e re n t vice, or, w h a t is  th e  samo th in g  in  
o the r words, aga in s t o rd in a ry  p e rils . I n  a 
voyage po licy, i t  is  tru e , th e  assured w a rra n t 
pow er to  encoun te r o rd in a ry  pe rils . Such p e rils  
the re fo re , are n o t pe rils  w h ich , i f  th e y  cause 
loss, g ive  a r ig h t  o f recovery u n d e r such a 
p o licy , n o t m e re ly  because th e y  are n o t w ith in  the 
w ords o f the  p o licy , b u t because a co nd ition  has 
n o t been com plied w ith , v iz ., th a t the  sh ip  sha ll be 
f i t  to  m eet them . I n  th is  case th e re  was no pow er 
to  encoun te r o rd in a ry  p e rils , and by  th is  w a n t o f 
pow er the  loss was caused. I t  is  none th e  less a 
cause o f loss— th e  loss was no m ore caused b y  
p e rils  in su re d  aga ins t— because in  such a p o lic y  as 
th is  th e  assured have no t to  w a rra n t th e  non-ex
istence o f th e  cause o f  loss a t th e  b e g in n in g  o f the  
r is k . I t  m ay be said w ith  t r u th  th a t  in  th is  case 
the re  was evidence o f tw o  co n cu rre n t p e r ils  to  
w h ich  th e  sh ip  was sub jec t in  he r voyage, one a 
p e ril in su red  aga inst, th e  e x tra o rd in a ry  and u n 
foreseen action  o f th e  sea; th e  o the r a p e r il n o t 
insu red  aga inst, the in h e re n t v ice  o f th e  sh ip  h e r
self. The  evidence o f bo th  these p e rils  seems to 
have been s ta ted  to  th e  ju ry ,  and th e y  shou ld  have 
been asked w h ich  was the  e ffic ie n t p re d o m in a tin g  
p e r il w hen the  loss happened. A c c o rd in g  to  th e ir  
answer to  th a t  question, th e  v e rd ic t shou ld  be 
en tered  fo r the  p la in t if fs  o r  de fendan t on th e  th ird  
p lea and on th e  s ix th , th e  issues in v o lv e d  in  bo th  
these pleas be ing  s u b s ta n tia lly  the  same. The 
ave rm en t o f know ledge  in  th e  s ix th  plea m ay be 
d isregarded  as be ing  im m a te ria l, and w hen th a t  is 
done th e  issues in vo lve d  in  th e  s ix th  plea are the 
same as th e  issues in vo lve d  in  th e  th ird ;  and the 
answers g iven  b y  th e  ju r y  to  the  questions o f the 
learned ju d g e  do n o t dispose of them .

O n th is  second g round , the re fo re , and fo r  these 
reasons, I  am o f op in ion  th a t  th e  ru le  shou ld  be 
absolute fo r  a new  tr ia l ,  and as fo u r o f th e  judges 
concur in  th a t  re s u lt, the  ru le  w i l l  be abso lu te  fo r  
a new t r ia l .

Judgm ent f o r  defendant, the appe llan t.
S o lic ito rs  fo r  p la in tif fs ,th e  respondents, G attarns, 

Jehu, and G attarns.
S o lic ito rs  fo r  defendants, th e  appellants, H o l-  

lams, Son, and  Coward.
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Q. B. C o m m er c ial  Ste am sh ip  C ompany  v . B oulton  a n d  a n o t h e r . [Q. B.

C O U R T OF Q U E E N 'S  B E N C H .
Reported  by J . Sh o h t t , Esq., B a rris te r-a t-L a w .

Tuesday, June  16, 1875.
C o m m e r c ia l  S t e a m s h ip  C o m p a n y  v . B o u lto n  

a n d  a n o t h e r .
C h a rte r-p a rty — D em urrage— L y in g  days—  W ord 

in g  days.
A  ch a rte r-p a rty  contained the fo llo w in g  clause : 

“  The load ing  an d  d ischa rg ing  the sa id  sh ip to be 
as fa s t  as the sa id  steamer can w ork, but a  m in i
m um  o f  seven days to be a llow ed the charterers, 
an d  ten days on dem urrage over and  above the 
sa id  ly in g  days a t  251. p e r  d ay .”

L ig h t  days, in c lu d in g  one Sunday, were consumed 
a t the p o r t  o f  load ing . The ship a rr iv e d  a t the 
p o rt o f  discharge on a  Tuesday, but could not get 
to her berth t i l l  8 a.m. on Wednesday. She then 
began d ischarg ing, and  continued t i l l  8 p.m., be
gan  a g a in  a t 4 a.m. on T hu rsd a y  and f in ish e d  a t 
8 a.m.

H e ld , th a t “  ly in g  days ”  m eant w o rk in g  days, and  
S unday was excluded.

H e ld , also, th a t the charterers were lia b le  to p a y  
two days’ dem urrage f o r  the Wednesday and  
T hu rsday .

A  ship a rr iv e d  a t the po rt o f  load ing  on S unday, and  
was cleared about noon on M onday. The ch a r
terers then floa ted  p a r t  o f  the cargo (tim ber) down  
the r iv e r, a n d  some was p u t on board th a t a fte r 
noon.

The ju r y  fo u n d  th a t M onday was a  w o rk in g  day. 
H e ld , th a t they were ju s t if ie d  in  so fin d in g .
T h is  case was tr ie d  before P o llock , B ., a t th e  
S p r in g  Assizes a t N ewcastle , in  1875. The  
action  was b ro u g h t to  recove r f re ig h t  and d e m u r
rage in  respect o f tw o  sh ips b e lo n g ing  to  the  
p la in t if fs ,  th e  B r ig h to n  and  th e  Boston, w h ich  had 
been charte red  b y  the  defendants to  c a rry  t im b e r 
fro m  M uh lg ra b e n  o r  B o lderaa (the  p o rt o f R iga ) 
to  E ng land . The c h a rte r-p a rty  o f th e  B rig h to n  
con ta ined  th e  fo llo w in g  s tip u la tio ns  :—

The said ship shall, with all convenient speed, having 
liberty to take an outward cargo direct or on the way for 
the owners’ benefit, sail and proceed to Bolderaa and 
Mulhgraben, or so near thereunto as she can safely get, 
and there load from the charterers a full and complete
cargo............ the cargo to be brought to and taken
alongside at the charterers’ risk and expense, and also, if
it  should be necessary, off into the roads............ and
being reloaded, shall proceed to London, or as near 
thereunto as she can safely get, and deliver the same
afloat............. the loading and discharging the said ship
to be as fast as the steamer can work, but a minimum of 
seven days to be allowed the charterers, and ten days on 
demurrage, over and above the said lying days, at 251. 
per day.

T he  B rig h to n  a rr ive d  a t M uh lg ra b e n  on S u n 
day, 26 th  A p r i l  1873, and he r m aste r a t once gave 
no tice  th a t  he was ready to  load, and she began 
to  load on M onday, 27 th  A p r i l ,  a t 2.30 p.m . as soon 
as cargo was sent to  her. She fin ished  load ing  on 
M onday, 4 th  M ay , and commenced the  hom ew ard 
voyage. F ro m  th e  tim e  when she was ready to  load 
on M onday, 27 th  A p r i l ,  u n t i l  she was loaded and 
ready to  sa il on M onday even ing  4 th  M ay, e ig h t 
days, in c lu d in g  one S unday were consumed. O n he r 
a r r iv a l in  th e  Tham es she was d irec ted  to  proceed 
to  th e  V ic to r ia  D ocks. She g o t in to  the docks on 
Tuesd ay, 12 th  M a y , a t 5 p .m ., b u t some tim b e r  
b e lo n g ing  to  th e  defendants was in  th e  way, w h ich  
p reven ted  he r g e tt in g  to  h e r b e rth  u n t i l  8 a.m. 
on th e  fo llo w in g  m o rn in g , W ednesday, 13th M ay, 
w hen  she comm enced d is ch a rg in g  he r cargo, and

co n tinued  to  d ischarge u n t i l  8 p .m ., w hen  the 
laboure rs  le f t  o ff w o rk . She began to  discharge 
aga in  a t 4 a.m. on T hu rsday , 14 th  M ay , an d  had 
d ischarged th e  w ho le  o f h e r cargo b y  8 a.m. She 
was consequently  engaged one day and p a rt o f 
ano the r in  d isch a rg in g . The p la in tif fs  c la im ed de
m urra ge  fo r  a ll days beyond the  m in im u m  o f seven 
days nam ed in  th e  c h a r te r -p a r ty ; th e ir  c la im  in 
c luded the  Sunday, 3rd  M ay , on the  g ro u n d  th a t 
th e y  were e n tit le d  to  tre a t e ve ry  “  ru n n in g  day ”  
as a “  ly in g  day ”  w ith in  th e  ch a rte r-p a rty , and 
also inc luded  tw o  days a t the  V ic to r ia  D ocks, on 
th e  g ro u n d  th a t, as th e  d isch a rg in g  had  gone in to  
a second day, th e y  m u s t be pa id  as fo r  a w hole  
day. The defendants d ispu ted  th e  c la im  on the  
g rounds th a t  M onday, 27 th  A p r i l ,  was n o t a fu l l  
w o rk in g d a y , and th a t “ ly in g d a y s ”  in  th e  cha rte r- 
p a r ty  m eant “  w o rk in g  days’ ”  and Sunday is n o t 
a w o rk in g  d a y ; and th a t  th e  p la in t if fs  o u g h t to  
set o ff th e  fo u r h o u rs ’ w o rk  on 14 th  M a y  aga inst 
th e  tim e  lo s t on the  12 th  M ay, o r a t an y  ra te  were 
o n ly  e n tit le d  to  be paid in  p ro p o rtio n  to  th e  t im e  
a c tu a lly  occupied in  d isch a rg in g  on 14 th  M ay.

B y  th e  c h a rte r-p a rty  o f the Boston  i t  was s t ip u 
la te d  th a t “ e ig h t ru n n in g  days are to  be a llow ed 
to  th e  said m erchants, i f  the  sh ip  is no t sooner 
d ischarged, fo r lo a d in g  and d isch a rg in g  the  said 
sh ip , and ten  days on dem urrage  ove r and above 
the  said ly in g  days a t 251. per day.”

T he  Boston  a rr ive d  a t M uh lg ra b a n  on Sunday, 
19 th  A p r i l ,  b u t was n o t cleared u n t il about noon 
on M onday, 20 th  A p r i l ,  and was no t ready to  load 
t i l l  abont 4 p.m . T he  cargo, w h ich  waa t im b e r, 
was floa ted dow n from  R ig a  in  ra fts , and some o f 
i t  came alongside on M onday, 20 th  A p r i l ,  and was 
taken  on board, p a rt on th a t  day a fte r 4 p.m . and 
the  res t th e  n e x t m o rn in g  before any m ore came 
dow n. T he  lo a d in g  was fin ished  on Tuesday, 
28 th  A p r il,  and th e  sh ip  a t once commenced the  
hom ew ard voyage, and  a rr ive d  in  dock on 7th 
M a y  ; she im m e d ia te ly  commenced d isch a rg in g  her 
cargo and fin ished  a t 7 a.m. on 12 th  M ay. The 
Boston  was th u s  a t R ig a  fo r  the  purpose of loa d in g  
seven w hole days, in c lu d in g  one Sunday, and p a rt 
o f tw o  o th e r days, and was a t S ou tham p ton  fo r 
the  purpose o f d isch a rg in g  fo u r  w hole  days aud 
p a rt o f tw o  o th e r days. The  p la in t if f  c la im ed de
m urra ge  fo r  seven days ove r and above th e  e ig h t 
ru n n in g  days.

T he  defendants pa id  in to  c o u rt enough to  sa tis fy  
th e  p la in tif fs ’ c la im  fo r  dem urrage  fo r  a ll the  days 
fo r  w h ich  th e y  c la im ed in  respect o f the  Boston  
except 28fch A p r i l ;  th e y  refused to  pay dem urrage  
fo r  th a t day and th e ir  l ia b i l i t y  depended 
w h e th e r M onday, 2 0 th  A p r i l ,  was to  be inc luded 
in  the  load ing  days o r noc.

I t  was le f t  to  th e  ju r y  to  say w he the r M onday, 
20 th  A p r i l  was a w o rk in g  day, and th e y  found  
th a t i t  was.

A  v e rd ic t was fo u nd  fo r th e  p la in tif fs  fo r  25Z. 
ih  respect o f th e  Boston, b e in g  th e  dem urrage  pay
able fo r  28 th  A p r i l ,  and  fo r  501. in  respect o f the  
B rig h to n , be ing  th e  dem urrage  payable in  respect 
o f the  tw o  days consumed in  d isch a rg in g  in  L o n 
don, th e  ly in g  days ha v in g  been consumed a t 
R ig a ; leave was reserved to  m ove to  en te r the  
v e rd ic t fo r  the  defendants, o r reduce th e  damages i f  
th e  c o u rt shou ld  be o f op in ion  th a t i t  o u g h t to  
be done, h a v in g  rega rd  to  the fin d in g s  o f the ju r y ,  
th e  co u rt to  d ra w  in ferences o f fa c t. A  ru le  was 
ob ta ined  a cco rd ing ly .

H ersche ll, Q.C. and C rom pton  showed cause.—
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Q . B .]  C o m m e r c ia l  S t e a m s h ip  C o m p a n y  v . B o u lto n  a n d  a n o t h e r . [Q . B .

The ly in g  days m en tioned  in  the  c h a rte r-p a rty  r e 
la t in g  to  th e  B rig h to n  m u s t be taken  as ru n n in g  
days : (B ro w n  v, Johnson, 10 M . &  W . 331.) [ L ush, 
J.—-The w hole  clause m u s t be read  to g e th e r and 
th e  w ords “  load ing  and d is c h a rg in g  as fas t as the  
Bteamer can w o rk , b u t a m in im u m  o f seven days 
to  be a llow ed to  th e  m erchan ts ,”  c le a rly  p o in t to  
w o rk in g  days be ing  in te n de d  to  be th e  m ea n in g .] 
T he n  dem urrage  begins to  ru n  from  th e  tim e  
the  sh ip  gets in to  dock, n o t to  a h e rth , and as the  
la y  days had th e n  exp ired , th e  d e m urrage  days 
comm ence fro m  th e  day on w h ic h  she g o t in to  
dock and inc lude  a ll th e  days she was occupied in  
d ischa rg ing . E ach  p a rt o f a day so occupied m us t 
be considered as a w ho le  day.

Brown v. Johnson, 10 M. &  W . 331;
Tapscott v. B a lfou r, 27 L. T. Rep. N.S. 710; L. Rep.

8 C. P .46: 42 L. J .,1 6C .P .
A s p in a ll,  Q C. and O a ins fo rd  B ruce  supported  

the  ru le .
M e l l o r , J .— I  am  o f op in io n  th a t th e  ru le  fa ils  

on b o th  grounds.
A s  to  the B rig h to n , the  s t ip u la tio n  is , “  the  load 

in g  and d isch a rg in g  the  said sh ip  to  be as fa s t 
as the  steamer can w o rk , b u t  a m in im u m  o f seven 
days to  be a llow ed th e  charte re rs, and ten  days 
on dem urrage  ove r and above th e  said ly in g  
days, a t 25i, per day. T he  con ten tion  on 
b e h a lf o f the defendants m u s t am oun t to  th is , 
th a t, th o u g h  a m in im u m  o f seven days is  spe
c ified , y e t i f  th e y  go beyond th e  seven days, 
and take  a p o rtio n  o f  an e ig h th , th e y  are no t 
to  pay fo r  th a t as fo r  an e ig h th  day. T h is  in te r 
p re ta tio n  o f th e  c h a rte r-p a rty  w o u ld  be so incon 
ven ie n t th a t  I  am  o f op in ion  th a t  we m u s t con
sider th a t  they m u s t load  in  tim e  o r else pay fo r 
a day, i f  any p a rt o f a day is  occupied beyond 
th e  tim e  specified. T here  is no a u th o r ity  on th e  
question, b u t any o th e r co n s tru c tio n  w ou ld  be 
a ttended w ith  the  g rea tes t inconvenience.

A s  to  the Boston , \ t  is n o t a question  o f  cons tru c 
t io n ,b u t  w h e th e r on the c ircum stances o f the case 
the  ju r y  were w a rra n te d  in  f in d in g  th a t 2 0 th  A p r i l  
was a w o rk in g  day. The  c ircum stances are these : 
The  vessel is ready to  receive c a rg o ; a p o rtio n  
o f th e  cargo a rrives, and in  th e  presence o f p e r
sons in te rested  in  th e  m a tte r  the  lo a d in g  is com 
menced ; the  lo a d in g  o f th a t p o rtio n  is fin ished  
before any o th e r t im b e r  a rr ive s . T he  question  
th e n  is, was the re  any reasonable g round  fo r  the 
ju r y  f in d in g  th a t the  day on w h ich  th e  f ir s t  p a rt 
o f th e  tim b e r a rr ive d  was b y  the  assent o f the 
pa rties  trea ted  as a lo a d in g  day P I  w i l l  n o t say 
th a t  i f  they had found o therw ise  I  shou ld  have 
th o u g h t th e ir  f in d in g  o u g h t to  be d is tu rbed , b u t I  
th in k  th e re  was evidence to  e n tit le  them  to  fin d  
as th e y  have found.

L u s h , J .— I  am of th e  same op in ion.
The question  w ith  rega rd  to  the  B rig h to n  tu rn s  

on the  cons truc tion  o f th is  clause— “ the  load ingand  
d is c h a rg in g 'th e  said sh ip  to  be as fastas the  steam er 
can w o rk , b u t a m in im u m  o f seven days to  be 
a llow ed the  ch a rte re rs ,”  and is, f irs t ,  w h e th e r the 
seven days a llowed as th e  m in im u m  are exclus ive 
o r in c lu s ive  o f Sundays, o r are ru n n in g  o r w o rk 
in g  days P I  th in k ,  cons id e rin g  the  w ords of the  
clause, th e y  are w o rk in g  days, and  Sunday is  ex
c luded  and no dem urrage  was in c u rre d  a t the  
p o rt o f lo a d in g ; a ll th e  la y  days were however, 
expended there.

T hen  as to  th e  un load ing . T he  sh ip  g o t in to  
dock on Tuesday, 12 th  M ay , and g o t to  he r b e rth

and began d is ch a rg in g  on W ednesday m o rn in g  
a t 8 ; the  w o rk  w e n t on t i l l  8 p.m ., and began 
aga in  on T hu rsd a y  a t 4 a.m., and was fin ished  
a t  8 a.m ., and dem urrage  is  cla im ed fo r T h u rs 
day. I  am of op in io n  th a t  th a t  day m u s t be 
counted in  fa v o u r of th e  shipow ners. T he  w ords 
are “  te n  days on dem urrage  ove r and above the  
said ly in g  days a t 251. per day.”  T here  is no 
w o rd  used to  show th a t  the re  is  to  be any d iv is io n  
o f a day, o r any app o rtio n m e n t o f the  251. Such a 
c o n s tru c tio n  w o u ld  be exceeding ly  in co n ve n ien t, 
and I  cannot th in k  th a t i t  was in  the  con tem p la 
t io n  o f the  pa rties . I t  m ay be th a t in  consequence 
o f de ten tion  fo r  p a r t  o f a day th e  sh ip  m ay lose a 
tid e , o r m ay n o t g e t to  th e  ne x t load ing  place in  
tim e . I ,  the re fo re , th in k  i t  is  cons is ten t w ith  the  
language used, and w ith  convenience to  h o ld  th a t  
fo r every day o r  fra c tio n  o f a day th a t  th e  sh ip  is 
de ta ined  over the specified tim e  dem urrage  m u s t 
be paid.

W ith  reg a rd  to  th e  Boston  th e  case does n o t 
tu rn  on th e  cons truc tion  o f the  c h a rte r-p a rty , 
b u t w he ther the f ir s t  day o f lo a d in g  was to  be in 
c luded  in  the  lo a d in g  days u n d e r th e  c ircum stances. 
W e  fin d  here th a t th e  cha rte re rs  sent dow n a p o r
t io n  o f th e  cargo an h o u r a fte r  re ce iv in g  notice, to  
a place w here i t  w ou ld  be dangerous to  a llo w  i t  to  
rem ain . T h e y  m u s t have m eant th a t  i t  was to  be 
p u t on board as soon as possible, and acco rd in g ly  
th e  ju r y  have found th a t  M onday, 20 th  A p r i l ,  was 
a w o rk in g  day. I f  th e  cha rte re rs  had th e  benefit 
o f th e  t im b e r  b e ing  p u t on board o r agreed th a t i t  
shou ld  be, th e y  w ou ld  be liab le . I  cannot suppose 
th a t  they  in tended  i t  to  re m a in  in  the  r iv e r .

Q u a in , J .— I  am of th e  same op in ion .
T he  question  as to  the  B rig h to n  seems p e rfe c tly  

clear. She g o t in to  dock on the  12th, and was ready 
to  d ischarge when she cou ld  g e t to  he r b e rth . She 
d ischarged  fro m  e ig h t a.m. on W ednesday, the  
13th, t i l l  e ig h t p.m ., and there  is no evidence to  
show th a t th a t is n o t a fa ir  good w o rk in g  day. I f  
th e  cha rte re rs  ge t in to  the second day, th e y  are 
lia b le  to  pay dem urrage. I  t h in k  on th is  cha rte r- 
p a r ty  th a t  th e y  cannot d iv id e  a day. The  con
te n tio n  is th a t th e y  are n o t lia b le  a t a l l  fo r the  day, 
o r a t any ra te  o n ly  fo r a p ropo rtio na te  p a rt, b u t 
th e re  is no a u th o r ity  fo r  th a t  v iew . T he  defen
dants w a n t to  se t-o ff th e  fo u r  hours occupied in  
d isch a rg in g  on the  T hu rsd a y , aga inst fo u r  hours 
said to  have been lo s t on th e  W ednesday ; b u t  
the re  is no evidence to  show th a t th e y  are e n tit le d  
to  th is . T he  sh ipow ners were n o t in  fa u lt  i f  
the re  was a loss o f fo u r hours.

A s  to  the  Boston, a m ore  d if f ic u lt  question  
arises, w he the r a w o rk in g  day can be counted  
w here o n ly  p a rt o f a day has been used. I  
agree th a t the  ch a rte re rs  are e n tit le d  to  a fa ir  
w o rk in g  day, b u t  i f  fo r  th e  convenience o f a ll 
p a rties  a p o rtio n  o f a day is used, i t  m ay be 
counted. I t  was a question  fo r  the ju r y ,  and 
i f  the re  was any evidence the  ju r y  were e n t i
t le d  to  f in d  as th e y  d id . The  evidence is th a t 
no tice  was g iven  a t eleven a.m., and a p o rtio n  o f 
th e  t im b e r  was then  sent down, and  was loaded on 
the  same day, th e  cha rte re rs  o r th e ir  agents be ing  
p resen tand  consenting . I t h in k  on th is  evidence the 
ju r y  were ju s t if ie d  in  f in d in g  th a t th is  was to  be 
counted  as a w o rk in g  day.

R u le  discharged.
A tto rn e y s  : M aples, Teesdale, and Co., fo r  L ie tch , 

Dodd, and B ra m w e ll;  W ild , B a rbe r, and B row ne.
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T h e  S t r a t h n a v e r . [ P r iv . C o.P r iv . C o.]

Sulitcial Committee of tfjePri&g CounciL
ON APPEAL PROM T H E  V IC E -A D M IR A L T Y  COURT OP

N e w  Z e a l a n d .
Eeported  by J .  P . A s p in a l l , E sq ., B a rria te r a t-L aw .

Dec. 7 and  8, 1875.
(P resen t : The  R ig h t  H on . S ir  R . J . P h il l im o r e , 

S ir  M o n ta g u e  B . S m it h , an d  S ir  R o b e r t  P . 
C o l l ie r .)

T h e  S t r a t h n a v e r .
Salvage— Towage— D anger— N o  tender— A w a rd —  

D etention— D em urrage— Damages.
Towage services (as d is tingu ished  f ro m  salvage ser

vices) are w o rk  done by one vessel in  tow ing  
another to expedite her voyage,where n o th ing  more 
is  requ ired  th a n  the accelerating her progress. 

W here a vessel is  in  ne ither a c tu a l n o r im m in e n t 
probab le  danger, a  vessel engaged to tow  her 
renders towage and. n o t salvage services.

I n  a  salvage s u it, in  w h ich  there has been no tender 
made by the defendants, a  C ou rt o f  A d m ira lty  
cannot, on f in d in g  th a t no salvage service has 
been perfo rm ed  by the p la in tif fs , an d  th e ir  service 
was mere towage, make a  decree f o r  the am ount o f  
towage due to the p la in t if fs .

Defendants in  a  salvage s u it have no r ig h t  to 
recover damages fo r  dem urrage aga ins t p la in tif fs ,  
who, hav ing  bond f id e  and through mere e rro r o f  
judgm en t arrested the defendants’ vessel, and  ca r
r ie d  on the s u it to recover rew a rd  f o r  th e ir  alleged  
salvage services, are held to have pe rfo rm ed  no 
salvage, but mere towage, services.

T h is  was an appeal fro m  a decree o f A le xa n d e r 
James Johnson, Esq., th e  d e p u ty  ju d g e  o f H e r  
M a jes ty ’s V ic e -A d m ira lty  C ourc o f  N ew  Zealand, 
in  a cause o f salvage la te ly  p e n d ing  in  th a t c o u rt, 
in s t itu te d  and p rom oted  by th e  appe llan ts  as the  
ow ner, m aste r and crew  o f th e  steam  sh ip  S to rm  
B ird ,  aga in s t th e  sh ip  o r  vessel S tra thnave r, h e r 
cargo and fre ig h t,  fo r  the  reco ve ry  o f salvage in  
respect o f  ce rta in  services rendered to  th e  S tra th 
naver, her cargo and  fre ig h t.

I n  th e ir  lib e l th e  p la in t if fs  (the  appe llan ts ) 
am ong o th e r th in g s  averred :

1. T h a t a t a q u a rte r  past e ig h t p .m  on M onday, 
th e  31st A u g . 1874, the s team sh ip  S to rm  B ir d ,  o f 
s ix ty -e ig h t tons reg is te r, and m anned by  a crew  
o f tw e lve  hands, w h ile  p roceed ing  o u t o f the  ha r
b o u r o f P o r t  N icho lson , N ew  Zealand, in  th e  exe
cu tio n  o f  a voyage fro m  W e llin g to n  to  W anganu i, 
w ith  cargo and seventy  passengers, observed the  
S tra thnave r, a wooden sh ip  o f 1071 tons, w ith  
cargo and 391 e m ig ra n ts  in  a p o s itio n  o f danger, 
close to  and ru n n in g  tow ards a re e f o f  rocks , 
kn o w n  as the  W e s t Ledge, a t the  entrance o f P o r t 
N icho lson  ha rbou r.

2. T h a t b lue  lig h ts  w ere b u rn t  b y  those on 
board th e  S to rm  B ir d  to  ind ica te  to  th e  S tra th 
naver the  p roper channe l fo r  h e r to  e n te r the  h a r
bour, and th a t the S to rm  B ird ,  p u t t in g  on a ll 
steam, passed round  u n d e r the  s te rn  o f th e  S tra th 
nave r  and ha iled  those on board to  p o rt th e ir  he lm , 
as th e y  were ru n n in g  on to  a reef.

3. T h a t th e  S tra th na ve r s course, a con tinuance  
o f w h ich , fo r  a few m in u te s  lo n g e r, w ou ld  have 
caused he r d e s tru c tio n , was a lte red  in  accordance 
w ith  the d irec tio n s  o f those on board  th e  S torm  
B ird ,  bu t, th e  w in d  then  d ro p p in g , and the  S tra th 
naver d r i f t in g  w ith  th e  sot o f the  sea on to  B a r 
r e t t ’s R eef, was taken  in  tow  b y  th e  S to rm  B ir d  
and towed safe ly to  the  P o r t o f W e llin g to n .

V ol. I I I . ,  N .S .

4. T h a t b y  th e  services o f  th e  p la in t if fs  the  
S tra th na ve r  was rescued fro m  to ta l loss, and he r 
cargo  and the  live s  o f those on board  were saved.

Separate responsive a llega tions w ere file d  b y  the  
ow ners o f the  S tra th na ve r  and h e r cargo s im ila r  
in  substance, and a v e rr in g  am ong o th e r th in g s :—

1. T h a t the  S tra th na ve r  w hen seen fro m  th e  
S torm  B ir d  was th re e -q u a rte rs  o f a m ile  to  th e  
sou thw ard  o f th e  o u te r ro c k  o f N ich o lso n s ’ ha r
bour, and s tee ring  b y  th e  ha rb o u r l ig h t  on Somes 
Is la n d .

2. T h a t th e  S tra th na ve r  was neve r in  danger, or 
in  any unsafe o r im p ro p e r p ro x im ity  to  the  W e s t 
Ledge, and before she had been h a ile d  b y  those on 
board th e  S to rm  B ir d  a p i lo t  had ta ke n  he r in  
charge, by  whose d irec tio n s  h e r h e lm  had  been 
po rte d , a d d itio n a l canvas set, and he r course 
shaped tow ards th e  eastern side o f the  ha rb o u r.

3. T h a t th e re  was no sea w h ich  w o u ld  have set 
th e  S tra th n a ve r  in  th e  d ire c tio n  sta ted in  th e  lib e l 
ag a in s t an ebb tide .

4. T h a t th e  service rendered  b y  th e  S to rm  B ir d  
was o rd in a ry  tow age service, and was n o t neces
sary b y  reason o f  any danger to  th e  S tra thnave r.

N o  tender was made b y  th e  respondents.
T h ree  w itnesses w ere exam ined b y  th e  appel

la n ts  before th e  Judge  in  C ham bers, and o th e r 
evidence on b o th  sides was taken  o ra lly  in  open 
c o u rt before th e  learned  Judge.

T he  learned  Judge  o f the  c o u rt be low , b y  an 
in te r lo c u to ry  decree on Dee. 3, 1874, d ism issed the  
s u it  and condem ned th e  p la in t if fs  in  costs.

T he  learned Judge  in  h is  ju d g m e n t, w e n t 
m in u te ly  in to  th e  facts, and u lt im a te ly  came to  th e  
conc lus ion  th a t, a lth o u g h  th e  p la in tif fs  had acted 
bona fid e  in  m a k in g  th e ir  c la im , th e re  had been no 
salvage, b u t a m ere tow age service. T he  ju d g 
m en t concluded as fo llow s : “  I n  con c lu d in g  m y  
observa tions on th e  evidence, I  des ire  to  express 
m y  sincere hope th a t the  re s u lt  o f th is  case, 
in  w h ich  th e  c la im  o f salvage has been based on 
w h a t m ay o r ig in a lly  have been a m ere  m is take  
(th o u g h , u n fo r tu n a te ly , a m is take  e n ta ilin g  m ost 
serious consequences) w il l  n o t d iscourage th e  
ow ners and m asters o f steam  vessels engaged in  
the  o rd in a ry  tra d e  o f the co lony fro m  b e ing  ever 
ready to  le n d  assistance to  vessels re a lly  o r 
a p p a re n tly  in  danger, b u t  w i l l  o n ly  induce  them  
to  re s tra in  th e ir  c la im s fo r rem u n e ra tio n  beyond 
th e  va lue  o f towage serv ice  to  cases w here  th e y  
can estab lish  the  existence o f ac tua l danger to  the 
vessels assisted, and in  w h ich , the re fo re , th e y  have 
a r ig h t  to  expect a lib e ra l salvage rem unera tion . 
I n  th e  absence o f any p recodent show ing  th a t the  
c o u rt m ay m ake a decree fo r  o rd in a ry  tow age in  
w h a t is s u b s ta n tia lly  a s u it  fo r salvage, and in  
w h ich  no te n de r has been m ade, and cons ide ring  
th a t,  as fa r  as a u th o rit ie s  have been b ro u g h t 
before me, th e  cases in  w h ich  decrees have been 
made fo r sums in  a d d itio n  to  sums tendered  on 
th e  fo o tin g  o f o rd in a ry  towage, have proceeded on 
the  g ro u n d  th a t  the  services were o f salvage 
characte r, and n o t m ere tow age services, I  do no t 
see m y  w ay to  m ake a decree fo r  the  am o u n t o f 
tow age earned b y  th e  steam er, and the re fo re , feel 
i t  m y  d u ty  to  d ism iss th e  s u i t ; and, as the re  is  no 
founda tion  la id  fo r  m a k in g  the  case an exception 
to  the  genera l ru le , the  costs m u s t fo llo w  the 
ju d g m e n t.”

U p o n  th is  decree be ing  g iven , the  respondents 
c la im ed dem urrage  fo r  the  d e ten tio n  o f the  
S tra th na ve r  w h ils t  u n d e r a rre s t in  th e  s u it, fro m

1
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12th  Sept, to  Dec. 3 rd , 1874; and on 11 th  Dec., 
m oved the  c o u rt be low  to  m ake a decree fo r  
d e m u rra g e  as c la im ed. I n  s u p p o rt o f th e ir  c la im  
w itnesses were ca lled  to  show the  a m o u n t of 
dem urrage  payable in  respect o f  sh ips o f th a t 
■class, and th e  m aste r o f th e  S tra th na ve r  said th a t 
he had neve r a tte m p te d  to  g e t ba il because he had 
n o t been accred ited  to  any one fo r th a t purpose. 
F o r  th e  appellants, evidence was g iven  th a t the  
m aste r m ig h t,  i f  he had m ade app lica tio n , have 
ob ta ined  ba il a t c o m p a ra tive ly  sm a ll cost. The  
appellants  contended th a t  th e y  were n o t liab le  
u n d e r these circum stances fo r  any dem urrage, 
b u t  the  c o u rt be low  nevertheless made a decree 
d ism iss in g  th e  s u it w ith  taxed costs, and p ro 
n o u n c in g  a sum  o f 600Z. to  be due to  th e  defen
dan ts  as d e m urrage  o r damages in  respect o f  tho 
d e te n tio n  o f th e  S tra th na ve r  u n d e r a rres t.

P ro m  th is  decree th e  anpe llan ts  (p la in tif fs  
be low ) appealed fo r  the  fo llo w in g  am ongst o th e r 
reasons:

F irs t ,  because th e  evidence p roved  th a t  th e  
S tra th na ve r  and h e r cargo were in  a p o s itio n  of 
considerab le  danger, fro m  w h ich  they  were rescued 
b y  th e  services o f th e  a p p e lla n ts ; secondly, 
because th e  S to rm  B ir d  w en t o u t of h e r course to  
re n d e r assistance to  a vessel in  a pos ition  o f 
danger, and h e r services b e ing  accepted m u s t be 
regarded  in  th e  n a tu re  o f salvage serv ices; 
seven th ly , because u n d e r th e  a d m itte d  facts of 
th e  case, th e  services o f th e  S torm  B ir d  w ere  in  
th e  n a tu re  o f sa lvage services, and e n tit le d  to  be 
rem une ra ted  as s u c h ; e ig h th ly , because th e  c o u rt 
be low  had no ju r is d ic t io n  to  decree dem urrage  to  
be due  fro m  th e  appe llan ts  ; n in th ly ,  because the 
lea rned  ju d g e  o f th e  c o u rt below was w ro ng  in  
a w a rd in g  d e m urrage  to  be due fo r  the  de ten tion  
o f th e  sh ip  u n d e r w a rra n t o f c o u r t ; te n th ly , 
because i t  appears upon th e  evidence) th a t  bail 
cou ld  have been obta ined fo r  th e  S tra th n a ve r  and 
h e r release effected.

Dec. 7 an d  8, 1875.— The A d m ira lty  Advocate 
(D r. Deane, Q.C.) and l i .  E . Webster fo r  th e  appe l
lants.-*—F irs t .  we su b m it, th a t upon  the  facts, the re  
was a salvage service ; secondly, even i f  the  co u rt 
shou ld  be o f op in ion  th a t  th e  serv ice  am ounted 
o n ly  to  towage, th e  appellants are e n tit le d  to  a 
decree. T here  is  no  repo rted  case w here a sa l
vage s u it  has been in s t itu te d  and no te n de r made, 
und an a w a rd  o f towage o n ly  has been m ade ; b u t 
th e re  are severa l cases w here a tender h a v in g  
been made in  a salvage s u it  and the p roved  facts 
h a v in g  show n th e  service to  be mere towage the re  
has s t i l l  been a decree fo r  the  p la in tif fs . [S i r  R . 
P h il l im o r e  re fe rred  to  The H a rb in g e r (16 J u r. 279 ]  
T here  have been u n re p o rte d  cases in  w h ich  the 
C o u rt o f  A d m ira l ty  has found  th a t p la in t if fs ,  
a lth o u g h  n o t e n tit le d  to  salvage re w a rd , were 
e n tit le d  to  paym e n t fo r  tow age, and th a t the  cases 
w ere so l i t t le  d is t in c t th a t an aw ard  has been g iven  
fo r  tow age in  a salvage s u it. T h ird ly ,  the re  was 
no fo u nd a tio n  fo r  th e  re sp o n d e rt’s c la im  fo r de
m urra ge . I t  is expressly  found  in  th e  ju d g m e n t 
be low  th a t  the  s u it was commenced in  the  bona 
f id e  be lie f th a t  salvage services had been rendered, 
and th is  in  i ts e lf  negatives a n y th in g  lik e  m a la  
fides  o r  crassa neg ligentia , w h ich  are necessaries 
before damages can be recovered :

The Evangelismos, Swab. 378 ; 12 Moore P.C.C. 352 ;
M itchell v. Jenkins, 5 B. & A. 594;
Davies v. Jenkins, 11 M. & W . 755.

Cohen, Q.C. and C larkson  (B u tt, Q.C. w ith  them ) 
fo r the  respondents.— There was no salvage ser
vice, the re  be ing no a c tua l damage to  th e  S tra th 
naver. I n  a salvage s u it  such as th is  th e re  can 
be no aw ard fo r  m ere towage, because i t  is a s u it  
aga inst sh ip  and cargo, and the  ow ner o f cargo 
is n o t lia b le  fo r  towage, and  because towage is re 
coverable o n ly  by the  owners o f the  to w in g  vessel, 
n o t by  h e r m aste r and crew  ; th e  s u it is in s t itu te d  
expressly  fo r  salvage services by  owner, m aster, 
and c iew . [S i r  I t .  P h il l im o r e .— T here  have, no 
doub t, been cases w here salvage su its  have been 
in s t itu te d  and a m ere towage rew ard  has been te n 
dered ; b u t, a lth o ug h  i t  has been the  p ractice  to  
p ronounce  fo r  th e  p la in t if fs  fo r  th e  am oun t o f 
tow age rendered in  such cases, i t  has never been 
th e  p ractice  to  decree salvage in  a to w in g  s u it  
w here no te n de r has been made, and th e  co u rt 
w ou ld  have no pow er to  m ake such a decree. 
H ence th e ir  L o rd sh ip s  w i l l  n o t tro u b le  you on th a t  
p o in t.]  T hen  th e  defendants are e n tit le d  to  de
m urrage . The Evangelism os  (Swab. 378) p ro 
ceeded upon th e  g ro u n d  th a t th e  p la in t if fs  there  
bona f id e  be lieved th a t th e  de fendan t’s vessel was 
th e  w ro n g d o e r; b u t  here the  p la in t if fs  cou ld  have 
had no bond f id e  b e lie f th a t th e y  had a c la im  fo r  
sa lvage ; hence the  decree fo r  dem urrage  is  r ig h t .

T he  A d m ira lty  Advocate in  rep ly .
The  ju d g m e n t o f th e  c o u rt wa3 de live red  by
S ir  R . P h il l im o r e .— T h is  is an appeal from  a 

decree o f th e  d e p u ty - ju d g e  o f th o  V ic e -A d m ira lty  
C o u rt o f N e w  Zealand, in  a case o f salvage p ro 
m oted by the  appellants, th e  ow ner, m aste r, and 
c rew  o f th e  steam ship  S torm  B ird ,  aga inst the  sh ip  
S tra thnave r, he r cargo and fre ig h t, fo r  recove ry  o f 
salvage in  respect o f ce rta in  services rendered  to  
th e  sh ip , he r cargo and fre ig h t.

I t  is h a rd ly  necessary th a t th e ir  L o rdsh ips  
shou ld  repeat w h a t th e y  have o fte n  had occasion 
to  say w ith  reg a rd  to  cases o f  th is  desc rip tio n , 
nam ely, th a t w here facts have been established 
b y  o ra l te s tim o n y  before the  c o u rt below, and 
th e  c o u rt has m a tu re ly  deliberated, and form ed 
its  o p in io n  as to  the  credence due to  th e  w itnesses 
on th e  ono side and  th e  o the r, th is  c o u rt ra re ly  
in te rfe re s  w ith  such a f in d in g  on the  p a rt o f  the  
judge , and never unless the re  has been a m an ifes t 
m isca rriage  o f ju s tice .

I t  appears th a t a t about a q u a rte r  past e ig h t p.m. 
on M onday, th e  31st A u g . la s t year, the  steam ship 
S to rm  B ird ,  o f s ix ty -e ig h t tons re g is te r, m anned 
b y  a crew  o f  tw e lve  hands, was com ing  o u t o f  the  
h a rb o u r o f P o r t  N icho lson , N ew  Zealand, on a vo y 
age fro m  W e llin g to n  to  a place called W a n g a nu i, 
w ith  a cargo and seventy passengers. The S tra th 
naver was a wooden sh ip  o f  1017 tons, a s a ilin g  
vessel, w ith  a cargo and 391 em ig ran ts . She was 
e n te r in g  th e  h a rb o u r a t the  tim e  the o th e r vessel 
was g o in g  ou t. The  cap ta in  o f the  Storm. B ir d  says: 
“  W hen  abreast o f th e  Steeple R ock ” — th e  exact 
pos ition  has been m uch considered in  th e  course 
o f th is  debate, and is  some w ay up  the  entrance 
o f the  h a rb o u r— “  m y  a tte n tio n  was d ra w n  b y  the 
ch ie f o ffice r to  signals, b lue  lig h ts , and rocke ts , 
bea ring  from  us S .S .W ., com ing  as fro m  the 
d ire c tio n  of C h a ffe r’s passage, and to  th e  S. and 
W . o f B a r re t t ’ s! Reef. I  to o k  m y  glasses and 
w en t on the  b riq g e  and saw th e  loom  o f a la rge  
ve sse l; I  like w ise  saw a green lig h t .  N e a rin g  the  
heads opposite  B a r re t t ’s Reef, I  made i t  o u t to  be 
a sh ip . I  was then  about 100 yards N . o f the  
O u te r B ock. W e  were on a s tra ig h t course. The
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green l ig h t  o f  th e  sh ip  was a lm o s t south, about 
tw o  and a h a lf  po in ts  before o u r s ta rboard  beam 
to  th e  S .W . o f th e  O u te r B ock. I  considered the  
vessel was ru n n in g  in to  danger by g o in g  in to  
C h a ffe r’s Passage. I  bu rned  a b lue  l ig h t ;  m y  
o b je c t was to  ind ica te  th e  pos itio n  o f th e  safe 
channel. A t  the same tim e  I  steamed w ith  a ll 
haste tow a rds  th e  sh ip , about e ig h t m iles an h o u r. 
I t  was ju s t  as we w ero abreast th e  O u te r B ock, 
about 150 feet o ff, th a t I  p u t on steam and  a lte red  
course to  S. and W . I  cou ld  n o t see th e  green 
l ig h t  except w hen she ro lle d . I  steamed tow ards 
h e r bows.”  T hen  he says : “  She was ins ide  a 
lin e  d raw n  from  P encarron H ead to  end o f  the 
W e s t L edge  Beef, head ing  tow ards the  o ld  p ilo t  
s ta tio n  a bou t tw o  cables’ le n g th  from  the p a r t  o f 
the  W e s t L edge  nearest to  th e  O u te r B o c k  of 
B a r re t t ’s B ee f.”  H e  goes on to  say, w h a t is ad
m itte d , th a t  the  w in d  was v e ry  l ig h t  fro m  the 
south-east. H e  th e n  says, when he came up  to  
th e  bows o f the  vessel, he th o u g h t i t  unsafe to  go 
rou n d  h e r bows ; th a t he steam ed under h e r s te rn , 
and came u p  aga in  a second tim e, and  then , when 
he g o t as te rn  o f th e  sh ip , he stopped h is  engine 
and called o u t, “  p o r t  y o u r  h e lm ; ”  th a t  he was 
b a re ly  f i f t y  ya rds fro m  he r s te rn , and he repeated 
th e  w ords th ree  o r fo u r tim es, “  p o rt y o u r  he lm  ; 
steer fo r  th e  l i g h t ; yo u  are ru n n in g  on a reef.”  
T he re  is no d o u b t th a t  when the S to rm  B ir d  came 
up  th e  p ilo t  was on board. N o w  i t  w il l  be p ro p e r 
to  re fe r  to  th e  evidence o f  th e  p ilo t  o f th e  S tra th -  
naver, and to  show w h a t h is  account o f th e  pos ition  
o f  th e  vessel a t th is  t im e  is. T he  p i lo t  f ir s t  g ives 
an account o f  w here he was. H e  says :— “  W h e n  
I  f i r s t  g o t a longside, she was fro m  h a lf  to  th ree- 
q u a rte rs  o f a m ile  fro m  th e  O u te r B o o k  o f  B a r
r e t t ’s Beef, n e a rly  due Bouth. T he  red  l ig h t  o f 
Somes Is la n d  was open a ll th e  t im e .”  A  l i t t le  
lo w e r dow n he says :— “  I  sa id fro m  th e  boat, 
1 p o rt y o u r he lm ,’ a fte r th a t I  had been a m in u te  
o r  tw o  a longside. I  d id  n o t see any reason a t 
th a t  tim e  fo r  be ing  e x tre m e ly  expeditious. The  
p rope r course was to  g e t th e  vessel in to  the  w h ite  
l ig h t .  T he  steam er ga ined  on us, b u t n o t m uch. 
W e  p u lle d  o u r boa t fo u r  and a h a lf to  five  kno ts. 
W e  a rr iv e d  a t th e  sh ip  before th e  steam er.”  T h a t 
is  an undoub ted  fa c t in  th e  case. “ A f te r  I  g o t on 
deck, I  braced th e  ya rds up, and set th e  u p p e r 
m izen  topsa il, and loosed th e  m a in  to p -g a lla n t 
sail. I t  was sheeted home, b u t  I  am  n o t pos itive  
w h e th e r i t  was ho is ted u p . W hen  th e  steam er 
came the  f ir s t  t im e  she came fro m  th e  d ire c tio n  
o f th e  lig h th o use  a t r ig h t  angles to  us, and as she 
passed I  heard C ap ta in  D o ile  s in g in g  o u t ‘ p o rt. ’ 
I  recogn ised  h is  voice. I  sa id ‘ a ll r ig h t . ’ ”

N o w  th e ir  L o rd s h ip s  are o f op in ion , upon an ex
a m ina tio n  o f th e  evidence w ith  regard  to  th e  s itu a 
t io n  o f th e  S tra thnave r, th a t a t th is  t im e  i t  is  clear 
th a t she was n o t head ing  up  channe l as she o u g h t 
to  have been, b u t, o w in g  to  th e  igno rance  o f  the 
cap ta in  as to  th e  cha rt, she was cross ing  th e  
m ou ths  o f bo th  the  channels, so to  speak, and she 
was to  th e  Bouth o f th e  O u te r B o ck  about th ree- 
qua rte rs  o f a m ile  to  th e  sou thw ard . T here  is  no 
d ispu te  as to  th e  fa c t th a t  th e  p ilo t  gave these 
o rde rs , o r  th a t  he was on board the  vessel before 
th e  steam er came up. I t  appears to  th e ir  L o rd - 
ships th a t  th e  evidence upon w h ich  the learned  
ju d g e  o f th e  c o u rt be low  re lie d  was p e rfe c tly  
cred ib le , th a t  these orders w ere those w h ich  en
abled th e  sh ip  to  be rescued fro m  a s itu a tio n  o f 
danger,— o r perhaps, to  speak m ore accura te ly ,

o f ru n n in g  in to  g re a t danger,— because had she 
con tinued  her course w ith  the  w in d  as i t  then  was 
b lo w in g  l ig h t ly  fro m  th e  south-east, the re  is  no 
d oub t th a t she w ou ld  have ru n  upon th e  W e s t 
L e d g e ; and the  f ir s t  question  w h ich  is  re a lly  to  
be de term ined  in  th is  case, when we are consi
d e rin g  w h e th e r salvage rem u n e ra tio n  is  due, o r 
w h e th e r th e  service was s im p ly  one o f  towage, is, 
whose advice o r whose o rde r i t  was th a t prevented 
th is  la rge  sh ip  from  ru n n in g  upon the  W e s t Ledge 
B o ck  ? T here  is  no reason to  d o u b t th a t  th e  
cap ta in  o f th e  S to rm  B ird  d id  w h a t he says he d id , 
nam ely, th a t  he shouted o u t “  p o rt,”  and  th a t  he 
bu rned  a l ig h t  by  w ay o f a s igna l. A t  th e  same 
tim e  th e re  is eq u a lly  no d oub t th a t  th e  p ilo t,  w hen 
he came u p —th e  exact t im e  is d if f ic u lt  to  ascerta in , 
th e  learned ju d g e  th in k s  i t  was a s h o rt t im e , b u t 
i t  was an appreciab le  tim e  before the a rr iv a l o f the  
S torm  B ir d — he gave th e  o rd e r fro m  h is boat, 
be ing  anxious no d o u b t th a t  no t im e  shou ld  be 
lo s t in  o rde r to  p o r t  the  he lm , and to  brace th e  
yards on th e  sta rboard  tack. I t  was the  execution 
o f th a t  o rd e r w h ich  in  th e  o p in io n  o f th e  c o u rt 
below,— and th e ir  L o rd sh ip s  on th e  w ho le  see no 
reason to  d if fe r  fro m  i t ,  and i t  is also th e  op in io n  
o f th e  na u tica l assessors b y  whom  th e ir  L o rd sh ip s  
are assisted to -day— i t  was th e  execution o f th a t 
o rde r w h ich  rescued the  sh ip  fro m  ru n n in g  in to  
th e  danger w h ich  she o therw ise  w o u ld  have 
in cu rre d . T h e ir  L o rd sh ip s , the re fo re , cannot 
ascribe the  cha racte r o f a sa lvo r to  th e  steam er, on 
th e  g ro u n d  th a t  he also gave th e  advice w h ich  has 
been m entioned.

N o w  the re  is  no doub t o f th is  fact, th a t w hen 
th e  steam er d id  come u p  aga in , h a v in g  crossed 
the  s te rn  o f th e  o th e r sh ip , and come up  
aga in  on he r p o r t  bows, she was engaged to  
take  the  vessel in  to w , and  the  question  then  
arises, w h ich  has been so m uch  contested in  th e  
c o u rt below , and before th e ir  L o rd sh ip s  to -day, 
w h e th e r he m ay be considered, in  a cons tru c tio n  o f 
law , to  have been engaged as sa lvo r, o r  to  have 
been engaged m ere ly  to  tow . U p o n  th is  p o in t i t  
m ay be w e ll to  re fe r  to  a v e ry  c lea r and precise 
s ta tem en t o f th e  la w  b y  D r .  L u s h in g to u , in  the  
case o f  The Princess A lice  (3 W . B ob. 138), in  
w h ich  he says, “  w ith o u t a tte m p tin g  an y  d e fin itio n  
w h ich  m ay be u n iv e rs a lly  app lied , towage services 
m ay be described as th e  em p loym en t o f one vessel 
to  expedite  th e  voyage o f a no the r w hen n o th in g  
m ore  is re q u ire d  than  th e  acce le ra ting  he r p ro 
gress.”  I t  is  contended on beha lf o f th e  ap 
pe lla n ts  th a t som e th ing  m ore  was re q u ire d  th a n  
th e  acceleration, o f  he r progress, and th a t  she 
was s t i l l  in  danger a fte r  th e  p ilo t  bad g ive n  th e  
o rd e r to  p o r t  th e  he lm , and to  brace th e  ya rds on 
th e  sta rboard  ta c k , and to  p u t  the  head o f  the 
vessel exa c tly  in  th e  opposite  d ire c tio n  fro m  w h a t 
i t  had been, a nd  to  d ire c t th e  course o f the  vessel 
eastw ard  instead  o f n o rth -w e s tw a rd  upon th e  rock.

N o w  th is  is a ques tion  upon w h ich  the  learned 
Judge  had  a v a r ie ty  o f c o n flic t in g  te s tim o n y  
before h im , and a fte r m ost m a tu re ly  and ca re fu lly  
d e lib e ra tin g  upon i t — and, ir, m ay be observed, in  
passing, i t  w ou ld  be d if f ic u lt  to  conceive a m ore 
accurate  and ca re fu l no te  th a n  the  learned  Judge  
seems to  have been a t th e  pains o f  ta k in g — a fte r 
m a tu re  de lib e ra tio n  on th e  sub ject, he came to  the  
conc lus ion  th a t the  S to rm  B ir d  was n o t engaged 
as a sa lvor, b u t m e re ly  to  to w  th e  vessel. The  
facts s tand  in  th is  w a y ; th e y  are th u s  described 
in  th e  evidence o f the  p ilo t. H e  says : “  A f te r  th e
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Bteamer passed she stopped. I  th o u g h t she was 
g o in g  on he r course. I  had no th o u g h t o f ta k in g  
a steam er th e n . I  then  had a conversa tion  w itn  
th e  cap ta in  ” — th a t is, h i3  ow n ca p ta in — “  on the  
p ro p r ie ty  o f  g e t t in g  a steam er to  tow  us, n o t on 
account o f danger, b u t on account o f e xp e d itio n .”  
I t  m ay  be observed, in  passing, th a t  th is  la rge  
vessel had a nu m b e r o f e m ig ra n ts  on board, who 
w ere n a tu ra lly  e x tre m e ly  anx ious to  a rr iv e  a t th e  
p o rt. “  I  th in k  the  m aste r o f th e  steam er m ig h t 
have been deceived as to  th e  pos ition  of o u r sh ip , 
because he came o u t on th e  b r ig h t  l ig h t  and saw 
th e  vessel u n d e r th e  red .”  I n  the  lig h th o u se  a t 
Somes Is la n d  th e re  are th ree  l ig h ts ,a  green lig h t ,  
a w h ite  l ig h t ,  and a red l ig h t .  T he  w h ite  l ig h t  is 
the  one w h ich  shou ld  be fo llow ed ; i t  is th e  safe 
l ig h t  lead ing  to  th e  c e n tra l passage up  th e  m a in  
entrance, and w h ich  o u g h t to  be fo llow ed. H e  
goes on to  s a y : “  I t  m ig h t have appeared to  
h im  she was m ore to  th e  w est th a n  she was.
I  k n o w  th e  p o s itio n  exac tly  fro m  p u llin g  fro m  
th e  O u te r R o ck  to  the  sh ip . The  cap ta in  
hesita ted  a b o u t ta k in g  th e  steam er. I  to ld  
th e  ca p ta in  she belonged to  a respectable f irm . 
H e  asked th e  name and 1 to ld  h im . H e  said th e y  
corresponded w ith  h is  owners o r consignees. 
S o m e th ing  to  th a t effect. I  th e n  ha iled  the  steam 
b o a t.”  N o w  i t  is im p o r ta n t to  observe w h a t he 
says passed. “  I  sa id ‘ S to rm  B ir d  ahoy ! ’ H o  
said, ‘ W h a t is i t ?  ’ I  sa id , ‘ W i l l  you  g ive  us a 
to w  p ’ H e  said, ‘ Y es .’ I  said, “  W h a t w i l l  you  
g ive  us a to w  fo r  ? ’ H e  said ‘ Leave th a t to  the 
agen t,’ o r  to  th a t effect. T h a t d id  n o t sa tis fy  the  
cap ta in  t i l l  I  to ld  h im  about M r. T u rn b u ll.  I  then  
said, ‘ A l l  r ig h t ,  I  w i l l  g ive  yo u  a to w  lin e .’ I  
said, ‘ I f  you  w i l l  o n ly  to w  m e ins ide  th e  Steeple 
R ock th a t  w i l l  do.’ I  do n o t kn o w  w h e th e r he 
heard o r  n o t.”  N o w  the  evidence establishes bo th  
these facts, f irs t ,  th a t th e  p ilo t  proposed to  engage 
h im  m ere ly  to  to w  the  ve sse l; and  secondly, 
th a t th e  cap ta in  o f th e  S to rm  B ir d  neve r accepted 
th e  p roposa l as a m ere service o f towage. T he re 
fo re  the question  m u s t be de te rm ined  w ith  re fe 
rence to  the  necessity  o f th e  sh ip  a t th is  tim e, 
because the  cap ta in  no t h a v in g  accepted th e  o ffe r 
to  tow , i f  th e  vessel was in  a s ta te  o f danger a t 
th a t  tim e , and he had tow ed her, he w ou ld  be en
t i t le d  to  he considered as s a lv o r ; b u t  i t  has been 
a lready sta ted  th a t  th e  c o u rt below was sa tis fied  
th a t  a t th is  t im e  th e re  was no danger to  th e  vessel.

T h e ir  L o rd sh ip s  th in k  th e y  o u g h t n o t to  d is tu rb  
th is  decision, b u t, inasm uch  as th e  learned Judge  
has used the  w ords “  ac tua l danger ”  ve ry  o ften, 
a lth o u g h  p ro b a b ly  i t  received a re s tr ic t io n  in  his 
ow n m in d  w h ich  was n o t stated, i t  m ay be u se fu l 
to  s ta te  w h a t is  re a lly  th e  la w  w ith  Tespect to  ser
vices rendered  to  a vessel in  danger, o r apparen t 
danger. T he  law  is la id  dow n in  th e  case o f The  
C harlo tte  (3 W . Rob. 71) b y  D r .  L u s h in g to n . H e  
says, “  I t  is n o t necessary, I  conceive, th a t  th e  d is 
tress shou ld  be a c tu a l o r im m ed ia te , o r th a t  th e  
danger shou ld  be im m in e n t and abso lu te .”  T h e ir  
L o rd sh ip s  are o f o p in io n  th e re  was n e ith e r ac tua l 
n o r im m in e n t probable danger a t the  t im e  these 
services were rendered. The  fin d in g  o f th e  Judge  
to  th is  e ffect, no d o u b t, depended upon h is  g iv in g  
preference to  th e  w itnesses w ho were produced on 
b e h a lf o f th e  respondents over those w ho were p ro 
duced on beha lf o f  th e  appellants. I f  indeed th e  
ju d g e  had been sa tis fied  th a t  w h a t th e  a p pe llan ts ’ 
w itnesses asserted was tru e , nam e ly , th a t  the  
p ilo t  said to  th e m , “  W i l l  you  to w  he r o ff th is

re e f? ”  th e  case w o u ld  have assumed a ve ry  
d iffe re n t aspect, and i t  m ig h t  have been fa ir ly  
u rged  in  th a t case th a t  w h a t th e  S torm  B ir d  d id  
was an act of salvage and n o t an act o f towage. 
B u t in  th e  c ircum stances w h ich  have been sta ted, 
th e  learned ju d g e  came to  a d iffe re n t conclus ion  
upon  th e  facts before h im , and th e ir  L o rd sh ip s , on 
th e  w hole, decline to  set aside th a t  decision. 
There fore , upon  th a t  p a rt o f th e  case, th e ir  L o rd - 
sh ips w il l  h u m b ly  recom m end H e r  M a jes ty  to  
a ffirm  th e  ju d g m e n t.

T he re  is  a n o th e r p o rt io n  o f the  ju d g m e n t, 
b y  no means im m a te r ia l, to  w h ich  I  m u s t now  
adve rt. I t  appears th a t th e  learned Ju d g e  of 
th e  c o u rt be low  was o f op in ion  th a t  he cou ld  
e n te rta in  in  th is  case a c la im  fo r dem urrage . The  
p ro p e rty  was va luab le , and w o r th  in  a ll about
40.0001. " The  ac tion  I  th in k  had been en te red  fo r
12.0001. T he  learned  ju d g e  upon th e  w hole  
th o u g h t ho was ju s t if ie d  in  decree ing to  th e  res
pondents damage to  th e  am o u n t o f 6001. in  the  
shape o f dem urrage .

N o w  i t  is to  be observed th a t  th e  lea rned  
ju d g e  h im s e lf m ore th a n  once in  th e  course 
o f h is ju d g m e n t expressed h is  o p in io n  th a t 
those on board th e  S torm  B ird ,  and espec ia lly  the  
cap ta in  o f the  S to rm  B ir d  conducted  them selves 
bond fid e  th ro u g h o u t, and he ascribes no m iscon
d u c t to  h im  o f  any so rt o r  k in d , b u t s im p ly  an 
e rro r  in  ju d g m e n t in  b r in g in g  th e  su it. T h e ir  
L o rd sh ip s  th in k  th a t the  lea rned  ju d g e  was w e ll 
founded in  th a t op in ion . I n  th is  sta te  o f  th in g s  
th e ir  L o rd s h ip s  are a t a loss to  unders tand  w h y  
any damages a t a l l  shou ld  have been g ra n te d  
aga inst th e  appellants.

The  law  upon th is  was v e ry  c a re fu lly  con
sidered in  th e  decis ion in  th e  case o f The 
Eoangelismos (12 M oore  P . O. C. 3 5 2 ; Swab. 
378), b y  th e  v e ry  e m ine n t judge  w ho d e li
ve red  th e ir  L o rd s h ip s ’ op in ion , M r.  P em berton  
L e ig h . I n  th a t  case (as appears fro m  th e  head 
no te  o f th e  re p o rt)  “  the co llis io n  to o k  place a t 
sea. T he  vessel caus ing  th e  damage g o t away. 
P ro m  th e  appearance o f a vessel in  p o rt th e  owners 
o f th e  damaged vessel caused he r to  be a rres ted  to  
answ er an ac tion  fo r damages. T he  vessel seized 
was a fo re ig n  vessel, and in  consequence o f th e  
ow ner h a v in g  no fu n ds  in  th is  c o u n try , she was 
de ta ined  fo r some m on ths before she was released 
on ba il. T he  p la in t if fs  fa iled  to  id e n tify  the  
vessel seized as be ing  the  one causing the  damage, 
and th e  A d m ira lty  C o u rt d ism issed th e  action 
w ith  costs, re fu s in g  to  aw ard damages.”  T hen  
th e re  was an appeal to  th e ir  L o rd sh ip s , and M r. 
P em berton  L e ig h  in  d e liv e r in g  the  ju d g m e n t of 
th e ir  L o rd sh ip s  said— “  I t  is also said th a t i t  is the 
established ru le  o f th e  A d m ira lty  C o u rt w here a 
p a r ty  b rin g s  an action  and succeeds in  u p h o ld in g  
i t ,  th a t  he is  e n tit le d , unless the re  are c irc u m 
stances to  take i t  o u t o f the  o rd in a ry  ru le , to  have 
com pensation fo r the  loss he has suffered, w h ich  
in  some cases is v e ry  inadequate, b u t  i t  is  th e  o n ly  
com pensation th e  c o u rt can aw ard. T h e ir  L o rd - 
sh ips th in k  the re  is  no reason fo r  d is t in g u is h in g  
th is  case o r g iv in g  damages. U n d o u b te d ly  there  
m ay  be the  cases in  w h ich  there  is  e ith e r mala, 
fides  o r th a t  erassa neg ligen tia  w h ich  im p lie s  
m alice , w h ich  w ou ld  ju s t i f y  a c o u rt o f a d m ira lty  
g iv in g  damages, as in  an ac tion  b ro u g h t a t com m on 
la w  damages m ay be obta ined. I n  th e  C o u rt o f 
A d m ira lty  the  proceedings are  how ever m ore con
ven ie n t, because in  th e  ac tion  in  w h ich  th e  m a in
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question  is  disposed of, damages m ay be aw arded,”  
rJ h e ir  L o rd s h ip s  came to  the  conclusion, th o ug h  
th e  case was c e rta in ly  a ve ry  s tro n g  one, inasm uch  
as th e  w ro ng  vessel had been seized, th a t in  th e  
absence o f p ro o f o f  m ala  fides  o r  m a lic ious n e g li
gence, th e y  o u g h t no t to  g ive  damages aga in s t th e  
p a rtie s  a rre s tin g  the  sh ip .

I t  appears to  th e ir  L o rd sh ip s  th a t  the  genera l 
p rin c ip le s  a t law  are c o rre c tly  la id  dow n in  th a t 
ju d g m e n t, and  i t  is th e ir  in te n tio n  to  adhere to  
them . T he y  w il l  the re fo re  h u m b ly  advise H e r  
M a je s ty  th a t  th a t  p a rt o f th e  learned  ju d g e ’s 
sentence be reversed.

T h e ir  L o rd sh ip s  th in k  th a t inasm uch as the 
appe llan ts  have succeeded in  p a r t  o f th e ir  case, 
and as th e y  have appealed fro m  th e  whole 
ju d g m e n t, they  w il l  fo llo w  th e  ru le  w h ich  they 
have u su a lly  adopted on these occasions, and 
leave both parties  to  pay th e ir  ow n costs o f the  
appeal. B u t th e ir  L o rd sh ip s  th in k  the  appel
la n ts  are e n tit le d  to  have th e ir  costs in  th e  co u rt 
be low , s t r ic t ly  confined to  th e  costs in c id e n t to  
th e  decree as to  dem urrage , and th a t  th e y  m us t 
pay the  costs o f the  salvage s u it in  th e  c o u rt 
below.

S o lic ito rs  fo r  th e  appellants, J . and B . Gole.
S o lic ito rs  fo r  th e  respondents, E o llam s, Son, and 

C ow ard.

Sujpme Court of Jnbicaturo.
COURT OF APPEAL.

Wednesday, Jan . 19, 1876.

(B e fo re  L o rd  C o l e r id g e , C.J., M e l l is h , L .J ., 
B a g g a l la y , J .A ., and C lea sb y , B .)

E a s t m a n  v . H a r r y , 

a p p e a l 'F R O M  T I IE  Q U E E N ’S B E N C H .

Stevedore— L ia b i l i t y  o f  sh ipow ner to ch a rte r-p a rty—  
A  gent— Disclosed p r in c ip a l— E lection .

The owner o f  a sh ip  had chartered her to A .  fo r  the 
purpose o f  being loaded : the cha rte r-p a rty  p ro 
vided tha t the stevedore was to be nom ina ted  by 
the charterer, an d  be u n d e r the con tro l o f  the 
cap ta in , and  teas to be p a id  by the owner. A . sub- 
chartered the sh ip  to B ., en tering  in to  a  charter- 
p a r ty  w ith  a ls im ila r  clause. B . employed the 
p la in t i f f ,  who ivas a  stevedore, to load the sh ip , 
a n d  in troduced  h im  to the defendant as the p e r
son who was to load  the ship. The defendant 
f re q u e n tly  came on board w h ile  the sh ip  teas being 
loaded, an d  superintended and  gave ce rta in  in 
structions re la tive  to the stowage o f  the cargo. 
I n  an  ac tion  by the p la in t i f f  aga inst the defend
a n t fo r  non-paym ent o f  h is charges.

H e ld  (a ffirm in g  the decision o f  the Queen's Bench), 
th a t there was evidence o f  a  contract between the 
p la in t i f f  an d  defendant.

On com pletion o f  the load ing  the p la in t i f f  sent in  h is  
account to Jl., headed “  To ca p ta in  and  owners,”  
and  pressed B . f o r  paym ent. B . had sent in  his  
account to A ., and  A . had sent in  his account to 
the defendant, w ith  the item  “  Stevedore’s ac
c o u n t”  charged. The defendant had p a id  A . ’s 
account, a nd  A . had p a id  B .’s account. B . 
became bankru p t, and  d id  not p a y  the p la in t i f f .

H e ld  (reversing the decision o f  the Queen’s Bench)

th a t the defendant was liab le  to pa y  the p la in t if f 's
account.

T h is  was an ac tion  b ro u g h t by th e  p la in t iff , a  
stevedore, to  reco ver fro m  th e  de fen dan t, a s h ip 
ow ner, a sum of 571. 3s. 4d., fo r  th e  “  stowage ”  of a 
ship called th e  C aro line , belon g in g  to  th e  defen
d an t.

T he  facts, w h ich  were taken  as th e y  appeared 
fro m  th e  Ju d g e ’s notes a t th e  t r ia l ,  were as 
fo llow s :

T he  de fendant, w ho was ow ner o f the sh ip  
C aro line , charte red  the  sh ip  to  one A d a m s, fo r  
th e  purpose o f p ro v id in g  a cargo, and en tered  
w ith  h im  in to  a c h a rte r-p a rty , w h ich  con ta ined  
th e  fo llo w in g  clause :

The stevedore to be nominated by the charterers, but 
to be under the control of the captain and paid by the 
owners (charterers not being responsible for bad stowage); 
dnnnage and ballast, if required, to be provided by the 
owners ; 5J. 5s. gratuity to master.

A dam s sub-chartered  the  sh ip  to  one B eck ley . 
T he  c h a rte r-p a rty  entered in to  by A dam s and 
B eck ley  con ta ined  a clause re la t in g  to  th e  n o m i
n a tio n  and paym en t o f  th e  stevedore, s im ila r  to  
th e  fo rm e r ch a rte r-p a rty . B eck le y , w ho was a 
sh ip  and insurance  b ro ke r, and w ho was in  the 
h a b it o f c h a rte r in g  ships, fo r  w h ich  he u su a lly  
em p loyed  the p la in t if f  as stevedore, the reupon 
engaged th e  p la in t i f f  as stevedore to  load the  
C aroline. B eck ley  had no com m un ica tion  w ith  
th e  de fendan t o r A dam s as to  e m p lo y in g  a steve
dore, b u t em ployed h is ow n stevedore in  th e  usual 
way, b y  h a n d ing  h im  a ca rd  w ith  th e  barque 
C aro line  on i t ,  and a fte rw a rd s  in tro d u ce d  the  
p la in t i f f  to  de fendant as the  m an to  s tow  h is 
sh ip . The  p la in t if f  the reupon proceeded w ith  th e  
load ing , and w h ile  so em ployed  used to  see th e  
de fendan t th ree  o r fo u r  tim es a day, on occasions 
when the  de fendant used to  come on board. T h is  
th e  de fendan t d id  every day, and on those occasions 
he superin tended th e  lo a d in g  o f  th e  sh ip , and 
gave d ire c tio n s  re g a rd in g  th e  s to w in g  o f the cargo 
T he  vessel was loaded, and th e  p la in t if f  sent in  
h is  account to  B eckley, headed, “  To capta in  and 
ow ners,”  and made several app lica tio ns  to  h im  fo r  
paym ent. I n  th e  m ean tim e  B eck ley  sen t in  h is  
account to  Adam s, and  A dam s fo rw a rd e d  h is  
account to  the  defendant, stowage be ing  charged 
53(. 3s. 4d. The  de fendant, w ho d id  n o t kn o w  o f 
th e  sub -cha rte r to  B eckley, pa id  A d a m s ’s account, 
and  A d a m s pa id  B eck ley ’s account s h o rtly  a fte r
w ards, and before p a y in g  the p la in t if f  B eck ley  
became inso lven t, whereupon th e  p la in t if f  sought 
to  recover h is  charges fro m  the defendant.

T he  action  came on to  be t r ie d  before Q uain, J., 
a t W e s tm in s te r, on 17 th  A p r i l  1875; a t th e  co n c lu 
sion o f the  evidence th e  learned ju d g e  d irec te d  a 
v e rd ic t fo r the  defendant, on the  g ro u n d  th a t  the re  
was no l ia b i l i t y  on the  p a rt o f the  de fendan t to  
d ischarge th e  p la in t i f f ’s c la im , and leave was 
reserved fo r th e  p la in t if f  to  e n te r th e  v e rd ic t fo r  
h im  in  case th e  c o u rt was o f o p in io n  th a t  the re  
was such lia b ility '. T he  p la in t if f  moved acco rd ing ly , 
and ob ta ined  a ru le , w h ich  came on to  be a rgued  
before B la ckb u rn , Q uain , and F ie ld , J J., w hen the  
ru l in g  o f Q uain , J . was upheld , and the  ru le  was 
d ischarged.

Gales, Q.C. ( Ing h a m  w ith  h im ), fo r th e  p la in t if f ,  
the  appellant.— T he  stevedore is b y  th e  cha rte r- 
p a rty  to  be nom ina ted  by the ch a rte re r, b u t  he is  
to  be u nder the  c o n tro l o f  th e  cap ta in , and  to  bo 
pa id  b y  the  o w n e rs ; the ch a rte re r is  o n ly  th e  agent
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o f th e  ow ner : (Sandem ann  v. S cu rr, 15 L .  T . R ep.
N . S. 608 ; L .  Rep. 2 Q .B. 86.) The  p o in t as to  
p r iv i ty ,  w h ich  is th e  o n ly  p o in t a t issue between 
the  pa rties , has been decided by th e  co u rt below in  
fa v o u r o f th e  p la in t if f ,  b u t th e  co u rt gave ju d g 
m e n t aga inst h im  ou th e  g ro u n d  th a t  he had 
elected to  g ive  c re d it to  B eck ley , and had never 
app lied  to  th e  de fendant u n t i l  B eckley fa iled .

T he  counsel fo r  th e  p la in t if f  were here stopped 
b y  th e  co u rt, and B . E . Webster and Johnstone 
fo r  the  de fendan t were ca lled o n .—  T he  p la in 
t i f f  was em ployed b y  B eck ley , and the re  is  no 
evidence th a t  th e  de fendant ever em ployed 
B eck ley . T he  p la in t if f  gave c re d it to  B eck ley , and 
neve r so u g h t to  charge th e  de fendant u n t i l  a fte r 
B eck ley  had fa iled. T here  is no p r iv i t y  between the  
p la in t i f f  and defendant, n o r is  the re  any im p lie d  
l ia b i l i t y  on th e  p a rt o f th e  ow ner to  pay th e  steve
dore. T rue , th e  c h a rte r -p a r ty  says th a t th e  stevedore 
is  to  be paid b y  th e  owners, b u t he has no know ledge  
o f the ch a rte r-p a rty , and he cannot re ly  upon a 
clause o f w h ich  he has no kn o w le d g e : (See B la k ie  
v .  Stem bridge, 6 0 .  B „  N . S „  894 ; 28 L .  J . 329, 
C. P .). T bon  aga in , B eck ley , th o u g h  som etim es 
a c tin g  as b ro ke r, in  th is  case acted as ch a rte re r, 
and th e  d isp u te d  l ia b i l i t y  on the  p a r t  o f the  
ow ner is  re b u tte d . A ss u m in g  th a t  th e  defendant 
appo in ted  B eck ley , w ho in  tu rn  appo in ted  the  
p la in t if f ,  th e n  th e  de fendant w o u ld  he, as regards 
th e  p la in t if f ,  in  th e  pos itio n  o f an undisclosed 
p r in c ip a l. T he  Ip la in tifE  h a v in g  elected to  g ive  
c re d it to  the  agent a fte r  th e  p r in c ip a l was d is 
closed, m uB t be hound by  h is e lection : ( Thompson  
v . D avenport, 3 Sm . Lead  Cases, 327).

L o rd  C o l e r id g e , C. J .— T he  ac tion  in  th is  case 
is b ro u g h t by th e  p la in t if f ,  a stevedore, w ho has 
been em ployed to  load a sh ip , w h ich  sh ip  was th e  
s h ip  o f th e  de fendant, and had been cha rte red  b y  
one A dam s. I n  th e  ch a rte r-p a rty  w h ich  was 
en tered  in to  between th e  de fendan t and A dam s 
was a clause b y  w h ich  th e  stevedore was to  be 
nom ina ted  by the  ch a rte re r, b u t was to  be u n d e r 
th e  co n tro l o f  th e  cap ta in  and was to  be pa id  b y  
th e  owners, and the  cha rte re rs  were n o t to  be 
responsib le  fo r  bad stowage. T he n  a subsequent 
ch a rte r  was en te red  in to  betw een A dam s, the  
o r ig in a l cha rte re r, and a person nam ed B eck ley , 
and in  th a t  c h a rte r-p a rty  th e  same clause re la tive  
to  the  n o m in a tio n  and em p loym en t o f th e  steve
dore  occurs. T h is  be ing  the  sta te  o f a ffa irs , 
H a r ry ,  th e  de fendan t, h a v in g  ch a rte re d  the  sh ip  
to  A dam s, and A dam s h a v in g  sub-chartered  the  
sh ip  to  B eck ley , B eck ley  then  em ployed th e  p la in 
t i f f  to  load th e  s h ip ; and w h ile  the  p la in t if f  was 
lo a d in g  th e  sh ip , H a r ry ,  th e  de fendant, comes on 
board, and is  on board  several tim es  a day, super
in te n d in g  th e  load ing , and g iv in g  in s tru c tio n s  
respec ting  th e  stowage o f the  cargo. T he  cargo 
is  loaded, and a b i l l  fo r  571., th e  am oun t o f th e  
stevedore ’s charges, is sen t e a rly  in  N ovem ber, 
headed “  T o  captains and ow ners,”  to  Thom as 
E astm an, &c. T h a t b i l l  is g ive n  to  B eck ley , w ho 
was th e  sub -cha rte re r, and th e  person w ho  had 
been o r ig in a lly  in s tru m e n ta l in  p u t t in g  the 
p la in t i f f  on the  sh ip . T h a t be ing  tb o  case and 
th e  m oney n o t b e ing  pa id , a p p lica tio n  is made 
b y  th e  p la in t if f ,  and m ade several tim es, 
to  B eck le y  to  pay th e  am oun t. B eck ley  
p u t  h im  o ff repea ted ly, and  on th e  7 th  N ov ., n o t 
m an y  days a fte r, th e  p la in t if f  came to  Beckley 
and  app lied  fo r  th e  m oney ; a conversa tion  ensued, 
in  w h ich  B eck le y  sa id he had se ttled  w ith  th e

ow ner, th a t he had no  m oney, and  cou ld  n o t pay. 
B e ck le y  ne x t became a b a n k ru p t, b u t before  he 
was so, th e  account headed, “  T o  cap ta in  and  
ow ners,”  had been sent in  to  th e  de fendant ; de 
fendan t does n o t pay, and th e  question  is, is he 
lia b le  P

T w o  questions arise. T he  f ir s t  is , was the re  
a c o n tra c t between the p la in t i f f  an d  th e  de
fe n d a n t?  U p o n  th a t p o in t th e  C o u rt o f  Queen’s 
B ench  have decided th a t th e re  was, th o u g h  
Q uain, J ., appears to  have hesita ted . W e  are of 
op in io n  th a t th a t decision was co rrect, upon p r in 
c ip les w h ich  have several tim es been exp la ined  in  
th e  course o f the  a rg u m e n t. I f  B eck ley  stood in  
such re la tio n  to  th e  de fendant th a t  B e ck le y  was 
agent fo r  th e  em p loym en t o f  th e  p la in t if f ,  th e n  
tb e  w o rk  was done by th e  p la in t if f  fo r  th e  de
fendan t, and th e  de fendant m u s t pay. Is  the re  
evidence o f th a t ? The  C o u rt o f Queen’s Bench 
have he ld  th a t  th e re  was. I t  has been contended 
th e re  was no t, b u t  I  shou ld  th in k  i t  d if f ic u lt  to  
con tend  th a t  upon  th a t  p o in t the  conclus ion  of 
th e  Queen’s B ench  shou ld  be im peached. T h is  
was the  p la in t if f ’s evidence on th a t  p o in t : “  I  saw 
th e  de fendan t th re e  o r  fo u r  tim es  a da y  on board 
th e  O aro line  ; he was the re  seeing to  tb e  lo a d in g  o f 
th e  sh ip  and s u p e rin te n d in g  th e  load in g , and  he 
gave me in s tru c tio n s  to  p u t  p a rt ic u la r  cargo here 
o r the re  in  th e  sh ip  as we .went on.”  There  is  no 
evidence in  co n tra d ic tio n  o f th is  ; and the re  is 
fu r th e r  th e  evidence o f B eck ley , w ho says, “  I  
in tro d u ce d  p la in t if f  to  H a r ry  as the  m an to  stow  
h is  sh ip .”  T he  evidence o f the  p la in t if f  th a t  he 
looked to  th e  ow ner is con firm ed  b y  tw o  docu
m ents , nam ely, tw o  accounts w h ich  he made ou t 
headed, “  T o  cap ta in  and  ow ner ; ”  and th is  aga in  
is  s treng thened  b y  th e  course o f dea ling  w h ich  
p la in t if f  a lw ays pursued, w h ich  was th a t the  
lo a d in g  was pa id  fo r  by  th e  ow ners, and the 
stevedore is  th e  person em ployed by  the  owners ; 
the re fo re  I  shou ld  have th o u g h t, i f  the  m a tte r  had 
stood upon  the  evidence in  th e  case, th a t  the re  was 
abundan t evidence to  w a rra n t th e  Queen’s B ench 
in  com ing  to  th e  conclusion they have come to  on 
th is  p o in t— a conclus ion in  w h ich  we concur.

B u t th e n  arises th e  question  o n th e tw o  im p o r ta n t 
docum ents in  th e  case, nam e ly , th e  tw o  ch a rte r- 
pa rties , and  th e  opera tion  o f th e  clause in  those 
cha rte r-p a rtie s  re la t in g  to  th e  em p loym en t o f the 
stevedore. N o w  th e  im portance  o f th e  passages 
in  those tw o  ch a rte r-pa rties  is  n o t so m uch in  
fa vo u r o f  th e  p la in t if f  as i t  is aga inst the  de fendan t, 
inasm uch as th e  p la in t i f f  kn e w  n o th in g  about 
th is  p roviso. T he  question  w h e th e r B e ck le y  was 
th e  agent o f  the  defendant here  becomes m ost im 
p o rta n t, because p ro v is io n  is th a t  the  stevedore 
is  to  be nom ina ted  by th e  ch a rte re r. I t  is so in  the  
f i r s t  c h a rte r fro m  the  de fendant to  A dam s, as also 
in  th e  second ch a rte r-p a rty  fro m  A dam s to  
B eck ley  ; th e  stevedore is to  be nom ina ted  by the  
ch a rte re r, and the re fo re  he is to  be nom ina ted  by 
th e  agent o f  th e  de fendan t ; he is  to  be u n d e r the  
c o n tro l o f th e  cap ta in , w ho is  the  ow ner’s rep re 
sen ta tive , and he is to  bo paid by  the  owner. The 
e ffect o f th is  s h o rt ly  is  th a t tb e  ch a rte re r was to  
have th e  no m in a tio n  o f the  stevedore ; he was b u t 
th e  agent o f th e  sh ipow ne r to  nom in a te  the  
stevedore, w ho was to  be th e  se rvan t of th e  owner, 
fo r  he was to  be under th e  co n tro l o f th e  cap ta in , 
and the  ow ner was to  pay. T here fo re , w he the r 
th is  m a tte r  is  considered by o ra l evidence o r  by 
th e  tw o  ch a rte r-p a rtie s , s t i l l  b y  b o th  th e  l ia b i l i t y



MARITIME LAW  CASES. 119

C t . of A pp. ]  E a s t m a n  v . H a r r y . [C t . of A pp .

to  pay th e  stevedore is  th ro w n  on th e  ow ne r o f 
th e  sh ip . T he  ow ner in  the  second c h a rte r-p a rty  
is  the  same as the ow ner in  th e  f ir s t  ch a rte r- 
p a rty , and w ha t to  m y m in d  is m ore  im p o r ta n t is 
th a t B eck ley  was the agent o f th e  ow ner to  appo in t 
the s tevedo re ; and, the re fo re , I  am o f op in ion  th a t, 
bo th  from  the  tw o  ch a rte r-pa rties  and the evidence 
in  th e  case, the re  is  a c o n tra c t between the  p la in 
t i f f  and the  defendant.

O n the second question, i f  I  unders tand  r ig h t ly  
fro m  the  ju d g e ’s notes, the  ac tion  was de
cided in  fa vo u r o f the  defendant, because, th is  
is a case o f p r in c ip a l and agent, and w ith in  
the  case o f Thonpson  v. D avenport (u b i sup.)-, 
th a t, I  unders tand , to  have been th e  g ro u n d  
on w h ich  the  C o u rt o f Queen’s B ench decided in  
fa v o u r  o f th e  defendant. B u t,  w ith  un fe igned 
respect fo r  th e ir  decision I  am  unable  to  see any 
fac ts  here w h ich  b r in g  th e  case w ith in  th a t 
p rin c ip le .

A s  I  unders tand  th e  facts, th e  d isclosure 
of the  p r in c ip a l was a t a v e ry  ea rly  p e r io d ; the 
re la tio n  o f th e  de fendant as ow ner of th e  sh ip  was 
disclosed to  th e  p la in t if f  w h ile  the  lo a d in g  was 
g o in g  on ; and d ire c t ly  th e  lo a d in g  was over, the 
in te n tio n  o f the  p la in t if f  to  sue h im  was m a n i
fested by send ing  in  an account to  h im  th ro u g h  
B eck ley , th e  agent. I f  th a t was a t once done, and 
th e  p r in c ip a l then  disclosed was charged, I  am  a t a 
loss to  see how  th e  p r in c ip le  o f Thompson  v. D aven
p o rt  can app ly. The  p la in t if f  made h is charge 
aga in s t the  de fendant as e a rly  as he could th ro u g h  
th e  b ro k e r ; app lica tions were made th ro u g h  the 
agent—-n o t d ire c t ly  to  th e  owner, b u t  to  the  w e ll- 
kn o w n  agen t— w ith  th e  ob jec t o f f ir s t  g e tt in g  
the  m oney fro m  th e  agent i f  he c o u ld ; and 
fa il in g  th a t, then  the  p la n t if f  does w h a t h is  in 
te n tio n  a ll a long  was to  do, th a t is, holds 
de fendant lia b le  and sends in  h is a c c o u n t; 
and also does, w h a t a l l  a long  he had in d ire c t lv  
done, nam ely, sent h is  account to  th e  defendant 
th ro u g h  th e  agent. T he  facts then  do n o t raise 
th e  p r in c ip le  la id  dow n  in  Thom pson  v. D avenport, 
and th a t case has no a pp lica tion . The p la in t if f  d id  
a l l  he cou ld  be expected to  do ; he knew  th a t defen
d a n t was th e  p rin c ip a l, and he charged h im  as 
p rin c ip a l. A ssum e th a t the  de fendant has paid 
A dam s, i t  is h is ow n fa u lt ;  i f  w hen he receives 
-Adams’ account he pays th is  ite m  in te r  a lia ,  i t  is 
h is  ow n fa u lt ;  the re fo re , w h e th e r on th e  facts o r  on 
th e  p r in c ip le , o r on th e  su b s tan tia l ju s tic e  o f  the  
case, th o u g h  agree ing  on the f irs t p o in t w ith  the  
ju d g m e n t o f the  C o u rt o f Queen’s B ench, I  cannot 
come to  the  same conclusion as they  have done on 
the  second p o in t, and the  ju d g m e n t m u s t the re fo re  
be reversed.

M e l l is h , L .J .— I  am o f the  same op in ion .
I n  substance th ree  questions arise : F irs t ,  was 

B eck ley  th e  agent of the  de fendant to  engage 
th e  stevedore? secondly, d id  the  stevedore g ive  
o re d it to  th e  defendant ? and th ird ly ,  i f  he d id  
g ive  c re d it to  the  defendant, is he d ischarged ?

T he  firs t-q u e s tio n  tu rn s  upon  th e  ch a rte r-p a rty . 
N o  d oub t the  stevedore was o rd in a r ily  appo in ted  by 
the  sh ipow ner; s t i l l  the re  m ay be a co n tra c t be
tw een  the sh ipow ner and the cha rte re r, by w hich the 
stevedore is to  be appoin ted  by the cha rte re r. N o w  
has th e  presen t c h a rte r-p a rty  th a t effect ? “  The
stevedore is to  be nom ina ted  by  th e  cha rte re rs , 
b u t is  to  be u n d e r the  co n tro l o f the  cap ta in  
an d  pa id  by  th e  ow ners.”  I n  th e  f ir s t  place, he 
is  to  be “  nom ina ted  ”  b y  th e  cha rte re r, the

ch a rte re r does n o t b in d  h im s e lf to  em ploy. H e  
m ig h t have fu lf i l le d  th e  clause b y  send ing  a le tte r  
to  the  de fendant n o m in a tin g  tho  p la in t if f .  Then 
th e  p ila in tif f  is  to  be u n d e r th e  co n tro l o f the  
c a p ta in ; how  can he be under the  c o n tro l o f  the  
capta in  unless he is appo in ted  b y  the  ow ner. 
The  rea l co n tra c t is. th a t the  stevedore is engaged 
by theow ne r, and o n ly  nom ina ted  by the  c h a rte re r. 
W h a t th e  co n s tru c tio n  o f th e  second c h a rte r  
w o u ld  am oun t to  m ig h t be d o u b tfu l i f  “  th e  
o w n e r”  m eant A d a m s ; b u t A dam s is o n ly  the  
cha rte re r, and c le a rly  the  ow ner is  the  sh ipow ner. 
B y  the  second ch a rte r A d a m s su b s titu te d  B eck ley  
fo r  h im self, w ho was to  nom ina te  th e  stevedore, 
and there fo re  I  come to  th e  conclus ion  th a t 
B eck ley  was agent to  em ploy th e  stevedore.

Then on th e  second question, d id  the  p la in t i f f  g ive  
c re d it to  the  de fendan t (because ho m ig h t  have 
g ive n  c re d it to  Beckley), and  then  B eck ley  w o u ld  
be lia b le ; b u t  he d id  n o th in g  of the  k in d , he says, 
th e  o rd in a ry  p ractice  is to  t ru s t  th e  sh ipow ner, 
and in  o rd e r to  do th a t I  head a ll m y  b ills  “ To 
cap ta in  and ow ners.”  I n  the  course o f th e  em 
p lo ym e n t he finds o u t w ho th e  ow ner was. H a v in g  
fo u n d  w ho he was, he sends h is  b i l l  to  B e ck le y , 
head ing  i t  “ T o  cap ta in  and ow ners th a t was an 
e lection to  sue the  owners. I t  am oun ts  to  th is  : 
I  w i l l  endeavour to  g e t p a ym e n t o f th e  account 
fro m  B eckley, b u t  i f  I  cannot I  w i l l  a p p ly  to  th e  
owner, and he th e re b y  elects to  sue th e  de fendant.

T hen  comes the th ir d  q u e s tio n : Is  the  de fendant 
d ischarged  by  any conduct on tho  p la in t i f f ’s p a rt ? 
T he  account is sent in  N ovem ber, and paym en t 
is  requested, and on th e  7 th  N o v . th e  account 
between A dam s and H a r ry  is  se ttled. T he  defen
d a n t had done n o th in g  w h ich  cou ld  d ischarge th e  
p la in t i f f ;  how can th e  de fendant d ischarge  h im 
se lf because he has pa id  A d a m s w ith o u t seeing 
th a t  A dam s has pa id  the  stevedore? A dam s 
sends in  an account to  th e  defendant, w ith o u t see
in g  i f  th e  stevedore is  p a id  o r  no t, and th e  defen
d an t settles it .  T he  p la in t i f f  th e n  goes on p ress
in g  B e c k le y ; he g ives no c re d it to  B eck ley , b u t  
he is w il l in g  to  g e t paym en t i f  he can. T he  e ffec t 
o f the  evidence is, n o t th a t  th e  de fendan t a llow s 
B eck le y  to  se ttle— and I  do n o t th in k  th e  C o u rt o f  
Queen’s Bench th o u g h t th a t— B u t th a t on genera l 
g rounds he was e n tit le d  to  settle .

B a g g a l la y , J. A .— P r im a fa c ie  the  ow ner is lia b le  
to  th e  stevedore, b u t th is  p r im a  fa c ie  l ia b i l i t y  can 
be m od ified  b y  s u rro u n d in g  circum stances. I n  
th is  case the re  were tw o  ch a rte r-p a rtie s . B eck le y  
acted as the  b ro k e r, and “ d id  th e  s h ip ’s business.”  
The stevedore was em ployed b y  B eckley, and was 
in tro d u ce d  b y  B eck ley  to  the  ow ner as owner. 
T he  ow ner was o ften  on board , s u p e rin te n d in g ; 
he was there  n o t o n ly  as actua l ow ner, b u t as 
ostensible  ow ner. There  is  n o th in g  in  the c h a rte r- 
pa rties  them selves incons is ten t w ith  the  defen
d a n t be ing  th e  o w n e r; on th e  co n tra ry , th e  cha r
te r-p a rtie s  are q u ite  cons is ten t w ith  th a t fact. I t  
has been suggested th a t, as the  ch a rte re r was to  
p ro v id e  the  stevedore, the re fo re  th e  ch a rte re r was 
to  pay; th a t is to  say, th a t  th e  stevedore was to  be 
n om ina ted  by the ch a rte re ra n d  pa id  by  the  cap ta in . 
B u t  the re  is n o th in g  in  th is  to  take  away th e p r im a  
fa c ie  l ia b il i ty  o f the  ow ner. T hen  i t  is  said th a t 
the  p la in t if f  is  charged  b y  th e  paym ent by th e  de
fe n da n t to  A dam s ; b u t i f  A . owes m oney to  B . and 
pays C., re ly in g  on the  fa c t th a t  C. has pa id  B ., be 
m u s t take  th e  consequences. I  th in k  th a t th e  
s h o rt s ta tem en t on th e  ju d g e ’s notes shows th e
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n a tu re  o f  th e  tran sa c tio n . N o  se ttle m e n t has 
ever taken  place w h ic h  a m o u n ts  to  a paym en t of 
th e  p la in t if f ’s c la im , and th e re  canno t be said to  
be any paym en t.

C l e a s b y , B .— T w o  questions have been stated. 
T he  f ir s t  ¡3 th e  re la tio n  betw een th e  p la in t if f  and 
th e  defendant, and on th is  th e  ev idence shows th a t 
th e  stevedore a lways looks  to  th e  ow ne r and sends 
in  th e  account to  h im , and in d e p e n d e n tly  of the  
ch a rte r-p a rtie s  th is  w o u ld  be p ro o f o f  th e  p la in t if f ’s 
case. I t  appears to  me th a t  th e  language  o f 
th e  ch a rte r-p a rtie s  is  im m a te r ia l, fo r the  p la in t if f  
m ig h t take  no no tice  o f th e m , and i t  w ou ld  be a 
s tro n g  th in g  to  h o ld  th a t  the  e ffect o f th a t clause 
was to  a lte r  th e  pos itio n  o f  the  pa rties  ; and the 
o n ly  re m a in in g  question  th e n  is, has th e  p la in t if f  
e lected to  g ive  c re d it to  B eck ley  ? I f  he has, the  
d e b to r u n d e r such c ircum stances is d ischarged , 
b u t  the re  was no e lec tion  to  g ive  c re d it to  B eck ley , 
and the re  was n o th in g  to  d ischa rge  the  ow ner.

S o lic ito rs  fo r  p la in t if f ,  S card  and Son.
S o lic ito rs  fo r  de fendan t, Lowless  and Go.

Wednesday, Ja n . 19 ,1876.

H u t c h in s o n  v .  G l o v e r .

APPEAL PROM TH E  Q U E E N ’S B E N C H .

D iscovery— Com prom ise o f  s u it between defendant 
an d  th ird  p a r ty — P la in t i f f  ’s r ig h t  to inspect terms 
o f compromise.

I n  an  action by ovm er o f  cargo aga inst sh ipowner, 
the p la in t i f f  a lleged damage in  consequence o f  a  
co llis io n  w ith  another sh ip , caused by defendant's  
negligent n a v ig a tio n . A  compromise o f  cross
su its  in  the A d m ira lty  C ou rt in  respect o f  
the co llis io n  had been entered in to  by the respec
tive  owners o f  the two ships.

H e ld  (a ffirm in g  the decision o f  the Queen’s Bench) 
th a t the p la in t i f f  had a  r ig h t  to inspect the term s  
o f  th is  compromise.

T H is  was an appeal from  th e  ju d g m e n t o f th e  C o u rt 
o f Queen’s Bench, a ff irm in g  an o rd e r made 
b y  Q uain , J., a t ju d g e ’s cham bers, rep o rte d  ante 
p . 85.

T he  p la in t if fs  were ow ners o f  ce rta in  bales o f 
hem p, laden on board the sh ip  B u r lin g to n ,  be long
in g  to  the  defendants. T he  cargo had been 
dam aged on  th e  voyage, and th e  p la in t if fs  now 
sued in  respect o f such damage. The  cause o f 
dam age was th a t  th e  B u r lin g to n  had come in to  
c o llis io n  w ith  ano th e r vessel ca lled  the  H a ko n  
Adelsteen, and had sunk. A f te r  the co llis io n  cross 
suitB between th e  owners o f th e  tw o  vessels were 
commenced in  th e  A d m ira lty  C o u rt, w h ich  were 
f in a lly  se ttled  b y  a com prom ise. T he  te rm s  o f 
com prom ise  had been d ra w n  up  and se ttled  by the  
pa rties , and the  p la in t if f  now  so u g h t to  ob ta in  
inspec tion  o f th e  docum ent em body ing  th is  com 
prom ise . I t  appeared, however, th a t  in  the  p re 
sent case th e  fo rm e r s u it  in  th e  A d m ira lty  C o u rt 
was b y  the  ow ner o f the  same sh ip  fo r  th e  damage 
to  the goods as w e ll as the  sh ip . T h is  was n o t 
m en tioned  in  the  c o u rt below before th e ir  
decis ion, th e  decis ion d id  n o t proceed upon it ,  and 
th e  fa c t was now  b ro u g h t before the  c o u rt upon  an 
a ffid av it.

B w ff.Q .C ., C larkson, and W ill,  fo r the defendants. 
— T he  question  is w he the r i t  is desirab le  to  enforce 
p ro d u c tio n  o f  th is  docum ent. T he  o r ig in a l s u it  
was b ro u g h t fo r  damage to  sh ip  and  cargo.

[ M e l l is h , L .J .— T he  p ro d u c tio n  o f th is  docum en t 
w i l l  n o t p re ve n t you  fro m  o b je c tin g  a t n is i  p r iu s  
to  i ts  b e in g  evidence aga ins t yo u .] T ru e , h u t i t  
is u n des irab le  to  a llo w  A . to  produce  to  G. a com 
p rom ise  between A .  and B . [ L o r d C o l e r id g e , C.J. 
— I  do n o t see how  you  are to  ge t ove r th e  fa c t 
th a t  th e  o r ig in a l s u it was b ro u g h t fo r  damage to  
th e  sh ip  as w e ll as to  the  goods, w h ich  is  th e  sub
stance o f th is  a c tio n .] B u tt,  Q .C .— I  do n o t see
how  I  am to  a rgue  aga inst th a t  fact.

Cohen, Q.C, and P h ill im o re  fo r  the  p la in t if f .
P e r  C u r ia m .— T he  ju d g m e n t o f  the  C o u rt o f 

Queen’s B e n th  m u s t be a ffirm ed.
S o lic ito rs  fo r  p la in tif fs , Druce, Sons and 

Jackson.
S o lic ito rs  fo r  defendants, P r itc h a rd  and Sons.

Tuesday, Feb. 1, 1876.
(B e fo re  th e  L o r d  C h a n c e l l o r  (C a irns), L o rd  

C o l e r id g e , L .J . ,  an d  M e l l is h , L .J .)

G a m b le s  a n d  o th e r s  v . T h e  O c e a n  M a r in e  
I n s u r a n c e  C o m p a n y  of B o m b a y .

S h ip p in g — P o lic y  o f  Insu rance— In su ra n ce  o f  sh ip  
and cargo to p o rt, “  and  f o r  fifte e n  days w h ils t  
there a fte r a r r iv a l  ” — C onstruction  o f—D e v ia tio n . 

G. and others effected w ith  the 0 . com pany a  p o lic y  
o f  insurance f o r  600Z. on a  sh ip . B y  th is  p o licy  
the sh ip  wo.s insu red  f r o m  the po rt o f  “  P om aron  
to Newcastle-on-Tyne, an d  f o r  fifteen  days w h ils t 
there a fte r a r r iv a l. ”  The stam p was sufficient 
to  cover a voyage an d  tim e po licy .

H a v in g  a rr ive d  sa fe ly  a t Newcastle-on-Tyne the 
sh ip  discharged her cargo, and  being chartered to 
c a rry  a cargo o f  coals to G ib ra lta r , she received a  
sm a ll q u a n tity  as s tiffen ing , and teas moved to 
ano ther p lace w ith in  the p o rt o f  Newcastle  in  
order to complete her load ing  ; w h ils t there and  
w ith in  the f if te e n  days a fte r  her a r r iv a l a t N e w 
castle she was seriously damaged in  a storm . 

H e ld  (reversing the ju d g m e n t o f  the Exchequer 
D iv is io n ), th a t the defendants were liab le , as 
the p o lic y  was a  tim e as w e ll as a  voyage p o lic y , 
and  th a t the loss sustained was w ith in  the risks  
covered by the po licy .

A p p e a l  from  E xchequer D iv is io n .
T he  action  was upon a p o lic y  o f  insurance, 

effected by  th e  p la in t if fs  w ith  th e  defendants, fo r 
a sum  o f 600Z., upon  a sh ip  o f th e  p la in t if fs ’, fro m  
“ P om aron  to  N ew castle -on-Tyne, and fo r  fifteen  
days w h ils t the re  a fte r  a r r iv a l,”

A  case was stated, w ith o u t p lead ings, fo r the 
o p in io n  o f th e  C o u rt o f E xchequer, and was argued 
in  N o v . 1875.

T he  question  fo r  the  op in io n  o f the  c o u rt below 
was, w h e th e r the  p la in t if f  was e n tit le d  to  recover 
on th e  p o licy  fo r  damage susta ined b y  the  sh ip  
w ith in  th e  fifte e n  days a fte r  a r r iv a l a t N ew castle , 
b u t  a fte r d ischarge o f her cargo, and w h ils t  load 
in g  ano ther cargo  in  ano the r p a rt o f the  p o rt.

T he  c o u rt below (K e lly ,  C. B . and A m p b le tt,  B .) 
gave ju d g m e n t fo r  th e  defendants (C leasby, B . 
d issen ting), and fro m  th is  ju d g m e n t the  p la in t if fs  
now  appealed.

T he  case below , w ith  th e  a rgum en ts  and ju d g 
m ents, w i l l  be found fu lly  repo rted  ante, p. 92.

Herschell, Q.C. (w ith  h im  H o lla n d ), fo r  th e  
appe llan ts , th e  p la in t if fs  below.— T here  is n o th in g  
in  th e  case to  c u t dow n th e  p la in  m eaning o f th e  
w o rds  the  pa rties  used. T he  v e ry  ob jec t o f in -
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s e rtin g  the  w ords “  and fo r fifte e n  days w h ils t 
th e re  a fte r  a r r iv a l ”  was to  cover w h a t re a lly  hap 
pened. T here  is n o th in g  to  show th a t  th e  sh ip  
ca rrie d  cargo a t a ll. She m ig h t have been in  
ba llast. H e  c ite d

Mercantile M arine Insurance Company v. Tithering- 
ton , 11 L. T. Rep. N. S. 310; 31 L. J. 11 Q .B .; 6 
B. & Sm. 755 ;

Haughton v. Empire M arine Insurance Company.
2 Mar. Law Cas. O. S.406 ; 15 L. T. Rep. N. S. 80 ; 
L. Rep. 1 Ex. 206 ;

1 Phillips on Insurance, p. 950.
T he  cases on d e v ia tio n  re fe rre d  to  b y  th e  L o rd  
C h ie f B a ron  below do n o t a p p ly  to  th e  present 
case.

Cohen, Q .C. (w ith  h im  C raw ford ) fo r  respon
dents, defendants below.— T he  p o lic y  contains 
w ords  w h ich  show c le a rly  th a t  cargo was to  be on 
board. W ords  re fe r r in g  to  genera l average 
necessarily im p ly  cargo. The usua l p o lic y  covers 
the  voyage, and tw e n ty - fo u r  hours  a fte r, and th is  
a d d itio n a l pe riod  of fifte e n  days, w h ich  has been 
added in  th is  case, was in te n de d  to  app ly  “  w h ils t  
the re ,”  w h ich  means, w h ils t  a t the place where 
she was d isch a rg in g  he r cargo. She m us t rem a in  
the re  u n t i l  she has d ischarged he r cargo, o r she 
m ay move fro m  place to  place in  th a t  p o rt, and 
d ischarge  he r cargo in  parce ls ; b u t she m us t n o t 
u ndertake  any new adventu re , o r do a n y th in g , as 
she d id  here, unconnected w ith  th e  voyage fo r 
w h ich  she is insu red  : (A rn o u ld  on Insu rance , 3rd  
ed it. 4 7 2 : The Com pany o f  A fr ic a n  M erchants  
(L im ite d )  v. The B r it is h  and  F o re ign , Sfc., Corn- 
ferny, ante, vo l. 1 p. 558 ; 28 L .  T . R ep. N . S. 
233 ; L .  R ep. 3 E x . 154; 42 L .  J. 6, E x .)  S up
pose an o rd in a ry  L lo y d ’s po licy , m a k in g  i t  “  la w 
fu l fo r the  sh ip  to  stay a t any p o rt.”  I t  is  se ttled  
th a t  she m u s t s tay fo r  a purpose connected w ith  
th e  voyage to  be w ith in  th e  po licy , add fifteen  
days, and th e  m axim  th a t the  accessory fo llow s the 
p r in c ip a l applies.

H ersc lie ll, Q.O. rep lied.
T he  L ord  C h a n c e l l o r  (C a irns).— In  th is  case 

the re  is  a po licy  of insurance upon a sh ip  “  fro m  
P om aron  to  N ew castle , and fo r  fifte e n  days w h ils t 
there , a fte r a rr iv a l.”  T h e s h ip a rriv e d a tN e w c a s tle , 
unloaded he r cargo, and, ha v in g  m oved a fte rw ards 
to  a no the r p a rt o f the  ha rbour, took in  s tiffe n in g  
fo r  he r fresh voyage, and was lo s t in  th e  harbour. 
The  question fo r  o u r considera tion  is, are the 
u n d e rw r ite rs  lia b le ?  T h is  sh ip  was u nques tion 
ab ly  lo s t w h ils t  a t the p o rt o f N ew castle  w ith in  the  
fifte e n  days, and under c ircum stances w ith in  the  
w ords o f the  p o licy . B u t i t  is contended fo r the 
defendants, and the  g rounds o f th e  decision of the 
learned ju d g e s  below are, th a t th is  was a voyage 
po licy , and  there fo re  e v e ry th in g  in  th e  p o lic y  m us t 
be construed  so th a t the  r is k  m ay be considered to  
cover a ll th a t is  done w ith  reference to  the  voyage 
and n o th in g  more, and th a t the  fifteen  days 
m u s t bo construed  w ith  reference to  the  voyage 
o n ly  ; and i f  d u r in g  those fifteen  days the  sh ip  was 
do ing  a n y th in g  w ith  reference to  th e  voyage, the  
u n d e rw rite rs  are liab le , o therw ise  no t. N ow  
th a t  I  th in k  is assum ing  the  whole case. Is  
th is  p u re ly  a voyage p o lic y ?  U ndoubted ly , 
so fa r  as th e  voyage fro m  P om aron  to  N e w 
castle is concerned, i t  is a voyage po licy  ; b u t 
unless the  w ords im m e d ia te ly  fo llo w in g , “  and fo r  
fifte e n  days, w h ils t there , a fte r a r r iv a l, ”  have 
ob ta ined  some pecu lia r m ercan tile  m ean ing , the 
a d d itio n  o f these w ords carries  the  persons i 
in te rested  in  th e  p o lic y  oyer a fu r th e r  period  o f 1

fifteen days, and then  as to  th a t period  i t  is no t a 
voyage po licy , b u t  a t im e  po licy . I t  appears to  
me th a t  there  is  no a u th o r ity  fo r  th e  v iew  o f the 
judges  below , and th a t th e ir ju d g m e n t was lounded 
upon no hypo thesis  except th a t o f  th is  being a 
voyage p o licy  on ly . U n less th a t hypo thesis  is 
conceded, the  a u th o rit ie s  to  w h ich  th e  C h ie f Baron 
re fe rre d  do n o t app ly, and I  th in k  the  hypothesis 
cannot be conceded. T he  case o f th e  M ercan tile  
M a rin e  Insu rance  Com pany  v. E th e rin g to n  (ub i 
sup.), w here th e  sh ip  was insured  “  a t and from  
L iv e rp o o l to  any p o r t  o r p o rts  in  the N o r th  and 
S outh  P ac ific  Oceans, and d u r in g  t h i r t y  days’ s tay 
in  h e r last p o rt o f d ischarge ,”  w ith  a clause th a t 
the  insurance shou ld  con tinue  u n t il “ she ha th  
m oored a t anchor tw e n ty -fo u r hours in  good 
safety ” — is m uch m ore app licab le  to  the present 
case than  the  o th e r a u tho ritie s , because there  the  
voyage was trea ted  as one separate th in g  to th is  
ex tent, th a t th e  tw e n ty -fo u rs , the  usual tim e , was 
added a fte r the  a rr iv a l o f the  sh ip  a t the  te rm in a 
tio n  of he r voyage, and th e n  upon th a t was en
g ra fte d  th e  s tip u la tio n  he r safety fo r  th i r t y  
days. S u re ly  in  th a t case th e  tw o  th in g s  m ust be 
trea ted  as be ing  separate, and I  th in k  so here. I  
am  o f op in ion  th a t the  appeilauts  are e n tit le d  to 
recover.

L o rd  C o l e r id g e , C .J.—-I am o f the  same 
op in ion . T he  a rg u m e n t o f M r. Cohen im pressed 
m e a t f ir s t  t.hatt the  case o f The C om pany o f 
A fr ic a n  M erchants  v. The B r is to l and  Fore ign, Sfc., 
Co. (ub i sup.), w here th e  w ords “ s tay and trade ,”  
were in  a po licy , and i t  was he ld  to  be a de
v ia tio n  to  undertake  any adventu re  unconnected 
w ith  the  trad e  o f the A fr ic a n  coast, app lied  here, 
and th a t, on th a t p rinc ip le , in  the  present case 
any r is k  unconnected w ith  the  ob ject o f the  
voyage is a d e v ia tion  fro m  the  risks  covered by 
th e  p o lic y ; b u t th a t  v ie w  assumes th is  to  be a 
voyage po licy , and a voyage p o licy  on ly . A n o th e r 
p o in t is  th a t the  usage, as to  polic ies cove rin g  the 
r is k s  in c u rre d  tw e n ty -fo u r  hours a fte r the  sh ip ’s 
a rr iv a l in  p o rt, should be extended to  th e  fifteen  
days in  th is  case. I  do n o t take  th is  view . 
W u  m u3t g ive  the o rd in a ry  m ean ing  to  words 
unless i t  is  shown th a t the re  is some usage w h ich  
has dep rived  those w ords of th e ir  o rd in a ry  sense. 
H e re  the w ords are th a t the  insurance  is to  las t 
“  fo r  fifteen  days w h ils t there  a fte r  a rr iv a l,”  
and there  is  no usage to  re s tr ic t  th e ir  m ean ing ' 
The  loss happened w ith in  the  fifteen  days in  
the  p o rt, and hence was w ith in  the  po licy . 
I  am o f op in ion  th a t  the  r is k  was covered by the 
po licy.

M e l l is h , L  J .— I  am  o f the same op in ion . I  
th in k  there  is no  su ffic ie n t reason to  depart fro m  
th e  p la in  m eaning o f  th e  w ords used in  the  po licy . 
I f  the  w ords had been s im p ly  “  fo r ftfteeu days 
a fte r a r r iv a l”  i t  m ig h t be necessary to  l im it  the  con
s tru c tio n  to  be p u t upon them , because the  u n d e r
w r ite rs  cou ld  h a rd ly  have in tended  to  be liab le  fo r  
a sh ip  go ing  o u t to  sea w ith in  th a t t im e ; b u t the 
express w ords, “  w h ils t  th e re ,”  show th a t the 
s t ip u la tio n  is  th a t the  u n d e rw r ite r  is to  ru n  the  
r is k  o f w h a t m ay happen to  the  sh ip  w h ils t in  the 
p o rt. I f  we held otherw ise, we shou ld  defeat the  
ob ject o f the  sh ipow ne r in  in s u rin g  in  these term s, 
because w ha t he w ants is  th a t his sh ip  m ay be 
always covered. I n  the  usual way a sh ipow ner 
insu res u u t i l  a sh ip  a rrive s  and tw e n ty -fo u r hours 
a fte rw ards, and then  insures “  a t and fro m  fo r the 
next yoyage,”  and so keeps h is  sh ip  always in -
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sured. B u t to  do th is  he m u s t know  w h a t h is  n ex t 
voyage w i l l  be. I f  he does n o t know  i t  m ay be 
conven ien t to  h im  to  in su re  so th a t  h is  sh ip  m ay 
be covered fo r  a tim e  ce rta in , so th a t he m ay know  
w hen th e  r is k  w i l l  te rm ina te . I f  we shou ld  m ake 
th a t  t im e  u n ce rta in  by dec id in g  th a t i t  m ean t th a t 
i t  te rm in a te d  on th e  com p le tion  o f th e  d e liv e ry  of 
thecargo , the sh ipow ner’s ob jec t w ou ld  be defeated. 
I  th in k  the  w ords used here  were in tended  to  m eet 
th is  p a rt ic u la r  case.

Judgm ent f o r  appellants. Judgm ent below 
reversed.

S o lic ito rs  fo r  p la in tiffs , W. W . W ynne, fo r  I I .  
Forshaw  and H aw k in s , L iv e rp o o l.

S o lic ito rs  fo r  defendants, Fresh fie ld  and 
W illiam s .

M onday, Feb. 7, 1876.
(B e fo re  J ames and M e l l is h ,L .J J . ;  B a g g a lla y , J .A .; 

and M e llo r , J.)
T he S istebs .

C o llis io n — A ppea l—N a u tic a l assessors—C re d ib ility  
o f  witnesses— C o n trib u to ry  negligence— A ct caus
in g  collis ion-—M us t be negligent.

O n a n  appea l f r o m  the A d m ira lty  D iv is io n , the 
C ourt o f  Appea l, ivhen unassisted by n a u tic a l 
assessors, w i l l  no t reverse a  f in d in g  o f  the court 
below upon a  question o f  fa c t  depending upon the 
c re d ib il ity  o f witnesses regarded f r o m  a n a u tic a l 
p o in t o f  view , prov ided  th a t there is  evidence in  
support o f  th a t f in d in g .

Before a p la in t if f  in  a co llis ion  cause can be deprived  
o f h is r ig h t o f recovery aga inst a negligent defen
d a n t by reason o f an act done by the p la in t i f f , 
w ith o u t w h ich  the co llis io n  w ou ld  not have oc
curred, i t  m ust be shown th a t such an  act o f  the 
p la in t i f f  was negligent.

T h is  was an appeal fro m  a decree o f th e  B ig h t  
H o n . S ir  B . P h ill im o re , Judge  o f the  H ig h  C o u rt 
o f A d m ira lty ,  in  a' cause in s t itu te d  on behalf o f 
th e  respondents, th e  owners o f th e  s a ilin g  barge 
A lfre d a , aga inst th e  sa ilin g  barge  Sisters, be long
in g  to  the  appellants, fo r  th e  recove ry  o f damages 
a r is in g  from  a co llis io n  w h ic h  occurred between a 
screw steam ship  ca lled th e  Thames and the  barge 
A lfreda .

The co llis io n  occurred- a t about noon on th e  15th 
O ct. 1874, o ff Je n n in g -tree  P o in t, in  the  r iv e r  
Tham es.

The respondents in  th e ir  p e tit io n  sta ted th a t th e  
A lfre d a , a sa ilin g  barge o f 40 tons re g is tra r, was 
p roceeding f ro m  E lm le y , in  K e n t,  to  M illw a ll,  
w ith  a cargo  o f cem ent, and  was a t th e  entrance of 
H a lfw a y  Beach ; th a t th e  w in d  was about S .W ., 
b lo w in g  a fresh  breeze; th a t the  w ea the r was fine 
and the  tid e  n e a rly  h a lf flood, and o f th e  fo rce  o f 
about th ree to  fo u r  kn o ts  pe r h o u r; th a t th e  A lfre d a  
was under sa il, and was m a k in g  about s ix  kno ts 
an h o u r, head ing  about n o rth  ; th a t  ano the r sa il
in g  barge, called tho  Volunteer, was also sa ilin g  
up, and was on the s ta rboard  side o f th e  A lfre d a , 
and a s h o rt d istance from  he r ; and th a t  the  Sisters 
was also s a ilin g  u p  ahead of and d is ta n t th ree  o r 
fo u r  leng ths  of the  A lfre d a ;  th a t  a t such tim e  
th e  Sisters  im p ro p e rly  starboarded he r helm , and 
th re w  herse lf across the  hows o f the  Thames, w h ich  
was co m ing  dow n th e  r iv e r  near the sou th  shore, 
and com pelled the Thames to  s ta rboard  he r he lm , 
in  o rde r to  avo id  ru n n in g  over the  S is te rs ; th a t 
th e re b y  im m ed ia te  danger c f  co llis ion  between the  
Thames and th e  A lfre d a  was occasioned, and

a lth o u g h  th e  he lm  o f tho A lfre d a  was p u t ha rd  a 
p o rt, th e  Thames w ith  he r s te rn  s tru c k  th e  A lfre d a  
on he r p o rt q ua rte r, causing  her to  s ink.

T he  appe llan ts  in  th e ir  answ er alleged the  same 
facts as to  the  tim e , speed, w ind , and as to  th e  
re la tiv e  pos itio n  o f th e  barges, and th a t the  
Sisters, th e  A lfre d a , and th e  Volunteer, were a ll 
keep ing  as close to  th o  sou th  side of th e  r iv e r  as 
they  could get, and the Sisters  had  he r head lo o k 
in g  in  tow ards th e  sou th  shore, to  coun te ract th e  
effect o f the flood tid e , w h ich  sets s tro n g  fro m  o ff 
Jenn ing -tree  P o in t ove r tow ards the  n o rth  side of 
th e  r iv e r  ; th a t the re  was some barges a t anchor 
on th e  south side o f th e  r iv e r  near Jenn ing -tree  
p o in t ; th a t th e  Thames was seen by those on board 
the  Sisters  on th e  sta rboard  bow o f th e  Sisters, 
ro u n d in g  the  p o in t on th e  south  side o f th e  r iv e r ; 
th a t th e  Thames approached th e  Sisters  ra p id ly , 
and  in  a d ire c tio n  to  ru n  in to  th e  Sisters  on  he r 
s ta rboard  side, and rendered a co llis ion  inev itab le , 
when the  m aste r o f th e  Sisters, as the  o n ly  means 
o f sav ing  h is vessel fro m  be ing  sunk  by  the  
Thames, p u t  h is  h e lm  h a rd  to  s ta rboard  ; th a t  th is  
caused the  Sisters to  s tr ik e  th e  sand barge E m m a, 
one o f the  barges a t anchor before m en tioned , and 
d rove  the E m m a  a sho rt d istance in  sho re ; th a t 
th e  head o f the  Sisters  be ing  he ld  by  the  E m m a, 
th o  Sisters sw ung  ro u n d  w ith  he r stem  tow ards 
th e  n o rth , and au she was sw in g in g  ro u n d  the 
steam ship  Thames passed aste rn  of her, s lig h t ly  
to u c h in g  he r ru d d e r  and c a rry in g  away h e r boat, 
w h ich  was to w in g  astern. T he  answer th e n  de
n ied  the  a llega tions o f th e  p e t it io n , and a lleged 
th a t  even i f  th e re  was n e g lig e n t n a v ig a tio n  on 
the  p a r t  o f th e  Sisters, i t  was n o t such as to  cause 
the  co llis ion  between th e  Thames and the  A lfre d a  ,- 
th a t the  co llis io n  was caused by th e  im p ro p e r 
n a v ig a tio n  o f th e  Thames, w h ich  neglected to  keep 
o u t o f the  way of the  S is te rs ; th a t the  Thames, by 
th e  exercise o f reasonable s k il l  and care, m ig h t 
have avoided th e  co llis io n  w ith  the  A lfre d a ;  th a t 
the  A lfre d a  im p ro p e rly  po rted  he r h e lm ; th a t the  
A lfre d a , b y  th e  exercise o f reasonable s k i l l  and 
care, m ig h t have avoided the  co llis io n  w ith  the 
Thames.

The m a in  questions o f fa c t a t the  h e a rin g  were, 
w he the r the  Thames was com ing  dow n on th e  p o rt 
o r th e  sta rboard  bow o f the Sisters ; w he ther the re  
was room  fo r  th e  Thames to  go between th e  Sisters 
and the sou th  shore ; and w he the r the  A lfre d a  i l l  
any w ay co n trib u te d  to  the co llis ion . These ques
tio n s  had  been before th e  co u rt in  ano the r action 
b ro u g h t by th e  owners o f th e  barge Volunteer 
aga ins t the  Thames, in  w h ich  th e  la t te r  vessel had 
been he ld  n o t to  blam e fo r the  co llis ion . (See ante, 
Y o l. 2, p. 512 ; 32 L .  T . Bep. N . S. 343 )

T he  fin d in g s  o f th e  co u rt below on the  questions 
o f fa c t w i l l  be found  in  the  fo llo w in g  ju d g m e n t o f

S ir  B . P h il l im o r e .— T h is  is  a case o f co llis ion  
w h ic h  happened on the  a fte rnoon o f the  lo th  O ct. 
1874, in  th e  en trance  to  H a lf-w a y  Beach, in  the 
r iv e r  Tham es, and o ff th a t p o in t th a t  is ca lled 
Je n n in g -tree  P o in t. The  tid e  a t th e  t im e  was 
ru n n in g  about h a lf  flood, and fro m  three to  fo u r  
kno ts  an hour. The  vessel w ho b ring s  the  action 
on th e  present occasion is a sa ilin g  barge ca lled 
th e  A lfre d a , o f 40 tons reg is te r. She had three 
persons on b o a rd ; tw o  o f them  u n fo r tu n a te ly  
were d row ned  a t th e  tim e  of th is  co llis ion . T he  
w in d , I  shou ld  observe, was about S „  o r  S. b y  W . 
N o w  there  is a p e c u lia r ity  in  th is  case w h ic h  I  
w i l l  m en tion . T he  s u it  is  n o t b ro u g h t aga ins t
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th e  a c tua l w rong-doer, b u t i t  is b ro u g h t aga inst 
the  vessel w h ich  caused th e  actua l w ro ng -d o e r to  
do the  w rong , and th a t vessel is the  Sisters, a sa ilin g  
barge o f about 42 tons. N o w  I  m us t observe th a t 
th is  is  n o t th e  f ir s t  t im e  th a t th is  case has been 
before the cou rt, because on the  29ch Jan. a vessel 
ca lled the  Volunteer— w hich was side by side w ith  
the  A lfre d a , and p ra c tic a lly  considered b y  the  
c o u rt then  and  now as be ing  a lm ost one vessel—  
b ro u g h t her action aga inst the  Thames, and the 
Thames was dism issed, on th e  g ro u n d  th a t  the  
w ro n g  th a t she d id  she was fo rced  to  do— nam ely, 
th a t she was com pelled to  s ta rboard, and th a t 
s ta rboa rd ing  caused he r to  ru n  in to  the  Volunteer 
a fte r c u t t in g  th ro u g h  the  A lfreda . I t  has been 
ve ry  t r u ly  rem arked  b y  D r . S p inks, w ho appears 
on behalf o f the Sisters, to -day, th a t the  Sisters  is 
n o t concluded by  th a t ju d g m e n t. She was no t 
heard then  ; she had no w itnesses produced ; she 
was D e ither p la in t if f  n o r defendant, and she has 
a r ig h t  to  bo beard to-day. Tho f ir s t  question  
w h ich  th e  c o u rt has to  decide is, w h e th e r the 
steam er was com pelled b y  the  Sisters to  s tarboard. 
N o w  in  th is  case the re  were a g re a t m any barges, 
a sm all flee t o f barges, g o in g  up  th e  r iv e r, ro u n d  
Je n n in g -tree  P o in t when the  steam er was com ing  
down, and I  am  satisfied  upon th e  evidence th a t 
the steam er d id  n o t pass Je n n in g -tree  P o in t 
rash ly  ; b u t I  th in k ,  as I  th o u g h t on a fo rm e r 
occasion, w ith  th e  advice o f th e  E ld e r  B re th re n  
o f the T r in i t y  House, th a t she was in  her r ig h t  in  
w h a t she d id . She was on the sou th  side o f the 
r iv e r— she was g o in g  dow n— she had a c lear eye, 
as sa ilo rs say, before h e r a t the tim e , and there  
was a considerable distance, h a v in g  rega rd  espe
c ia lly  to  the  steamer herse lf, w h ich  was n o t a 
ve ry  la rge  o n e ; there  was su ffic ien t space fo r  he r 
between th e  barge and the  land  to  go w ith o u t 
danger o f co llis ion . The  p o in t o f th e  grea test 
im portance  to  decide in  th is  case, as I  m us t say 
i t  was on the  fo rm e r occasion, is, w hether on the 
presen t sta te  o f the  evidence, and ta k in g  d u ly  in to  
m y  considera tion  th e  fu r th e r  te s tim o n y  p roduced 
on behalf o f the  Sisters, w he the r the  conclus ion 
be th a t  the  steam er was on her s ta rboard  o r  on 
h e r p o r t  side. N o w  I  am  sa tisfied  m yse lf th a t 
th e  w itness w ho was th e  m ate  o f th e  steam er, 
nam ely, S m ith , has g ive n  a t r u th fu l account to  
th e  co u rt. I  th o u g h t so on the  las t occasion, and 
I  th in k  so now. H e  was fo rw a rd  a t the  tim e  of 
th e  co llis ion . H e  says he expected th e  vessels to  
pass p o rt to  po rt, and the re  was in  h is  ju d g m e n t 
no danger i f  th e y  had so done, and he says th a t 
th e  Sisters  sta rboarded  when tw o  po in ts  on the 
p o r t  bow. T h a t is th e  evidence w h ich , a fte r ex
a m in in g  the  te s tim o n y  g ive n  by th e  o th e r w it 
nesses, I  re ly  upon ; and  n o t th e  less so, because I  
th in k  i t  is con firm ed  by some o f the w itnesses 
produced on behalf o f th e  Sisters, m ore especia lly 
b y  th e  w itness B a iley , w ho was m aste r o f the  
barge  C h ris tia n a  w h ich  was s a ilin g  u p — and th is  
is a fac t w h ich  never came to  th e  know ledge  o f • 
th o  c o u rt before— w h ich  was s a ilin g  up  ahead of 
th e  Sisters, as severa l o th e r barges were. H e  
said th a t i f  bo th  vessels had k e p t th e ir  course the  
Thames w ou ld  n o t have touched the  S is te rs ; and 
he said th a t ho passed h e r h im s e lf on th e  outside 
— th a t is, on he r p o rt hand ; and th a t the re  were 
o th e r barges between h im  and  th e  Sisters, a ll o f 
w hom  passed on the p o rt side and ou ts ide  the  
steamer. N ow , th e  defence o f th e  Sisters  is  as 
fo llo w s :— I t  comes, I  th in k ,  u nder th re e  categories.

T he  f ir s t  appears to  me th is  ca tegory— th a t there  
is  evidence w h ic h  negatives her h a v in g  caused th e  
co llis ion . She says, “ I  was n o t on the  p o r t  bow, 
I  was on the  s ta rboa rd  bow  ; and i f  I  had n o t 
starboarded and ru n  in to  th is  o th e r vessel, I  should 
have been ru n  in to  and  c u t  to  pieces.”  I  do no t 
believe th a t evidence, and th a t d isbe lie f is the  
necessary consequence o f m y  be lie f in  w h a t I  have 
a lready stated, nam ely, th e  evidence o f th e  m ate 
and the  o the r w itnesses who s u p p o rt h im , th a t 
she was on the  p o r t  bow and n o t on the  sta rboard  
bow at the  t im e  she starboarded. I  believe th a t 
in  tho h u rry  and a la rm  she starboarded he r he lm  
and  th re w  herse lf across the bows o f the  steam er. 
W e ll, the  ne x t defence is th a t the  Thames herse lf, 
the  steamer, was im p ro p e rly  naviga ted . I  have 
a lready expressed m y  op in ion  upon th a t p o in t. I  
do n o t th in k  she was, n o r do the  E ld e r  B re th re n  
o f the  T r in i t y  H ouse th in k  she was, im p ro p e rly  
naviga ted . The  th ird  ca tegory  o f  the  defence is 
th a t the A lfre d a  he rse lf, by im p ro p e r conduct 
e ith e r caused e n tire ly  o r co n trib u te d  to  th is  c o ll i
sion. W h e n  i t  is rem em bered th a t fro m  th e  tim e  
th e  Thames had p u t he r he lm  a-starboard, as 
com pelled to  do by th e  action  of th e  Sisters, to  
tho  tim e  of her ru n n in g  in to  the  A lfre d a , no t m ore  
th a n  tw o  o r th ree  m in u te s  elapsed a t the  v e ry  
m ost, the  E ld e r  B re th re n  agree w ith  m e in  
th in k in g  th a t  w h e th e r th e  A lfre d a ’s m anœ uvre  
was p roper o r im p ro p e r in  p o r t in g  instead  o f 
s ta rb o a rd ing  (we by no means say i t  was the  
la tte r) , b u t w he ther i t  was p rope r o r im p ro p e r, i t  
cannot be ho lden  in  any la ir  sense to  have con
tr ib u te d  to  th is  co llis ion . I  the re fo re  am o f 
op in ion  th a t the  co llis io n  was caused b y  the  s ta r 
b o a rd ing  of th e  steamer ; th a t the s ta rb o a rd ing  o f 
th e  steam er was caused by th e  im p ro p e r m an
œ uvre o f th e  Sisters  iu  crossing th e  bows o f the; 
steam er ; and, there fore , th a t the  rea l w roog -doe r 
in  th is  case is  no t th e  steamer, w h ich  dea lt the  
b low , b u t the  barge, the  Sisters, w h ich  caused th a t 
b low  to  be d e a lt; and the re fo re  I  m u s t pronounce 
th a t the  A lfre d a  has made o u t her case, and th a t 
th is  co llis ion  was o w in g  to  th e  im p ro p e r n a v i
g a tio n  o f th e  Sisters.

F ro m  th is  ju d g m e n t th e  owners of th e  Sisters  
appealed.

D r . S pinks, Q.C., B u tt, Q.C. ((?. B ruce w ith  them ) 
fo r  th e  appellants.— Tbe evidence shows th a t 
the  Sisters  was ob liged  to  s ta rboard  to  avo id  co l
lis io n  w ith  th e  Thames. B u t even i f  the re  was 
neg ligence on the p a rt o f the Sisters, the re  is n o t 
l ia b i l i t y  because the A lfre d a ’saot, b ro u g h t abou t the  
co llis ion . I f  b u t fo r  th e  act of th e  A lfre d a  in. 
p o rt in g  no co llis ion  w ou ld  have occurred, then  
th e re  can be no l ia b i l i t y  on th e  p a rt of th e  Sisters ; 
and th is  w ou ld  be th e  case a lth o u g h  the  A lfre d a  
was do ing  n o th in g  w ro n g  o r n e g lig e n t because, as 
he r p o rt in g  b ro u g h t about the  co llis ion , th e  n e g li
g e n t act o f the  Sisters  was n o t th e  p rox im a te  
cause o f th e  damage. I f  th e  A lfre d a  cou ld  have 
avo ided  the  co llis io n  b y  s ta rb o a rd ing  she o u g h t to  
have done so o r a t least to  have ke p t h e r course ; i t  
m u s t have been w ro n g  to  p o r t ;  the re  was no 
danger u n t i l  she d id  p o rt, and she there fo re  
b ro u g h t about tbe  c o llis io n , and, as m a tte r o f law , 
we su b m it th a t th e  Sisters cannot be made re 
sponsible fo r  the  ensu ing  damage. F u r th e r  we 
s u b m it th a t th e  Thames is n o t absolved fro m  
lia b il i ty ,  because in  o rde r to  avo id  s in k in g  one 
vessel she takes a  step by w h ich  she avoids th a t 
one and s inks another.
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T he Polymede. [ A d m .A d m .]

D r. Deane, Q C .,and  E . C. C larkson, fo r th e  re 
spondents, were no t ca lled upon.

James, L .J .— I  am  o t o p in io n  th a t  no s u ffi
c ie n t g round  has been show n fo r  su p p o rtin g  
th is  appeal. T he  question  is w h e th e r the Sisters  
was the  ac tua l cause o f th e  m isch ie f done? 
T he re  is abundan t evidence in  s u p p o rt o f th e  con 
te n tio n  th a t she d id  cause th a t m isch ie f. T he re  is, 
no doubt, coun te r ev idence ; and, a lth o ug h  I  can
n o t say w h a t I  m ig h t have decided iE I  had  tr ie d  
the  action  in  th e  f i r s t  instaneo, I  can see no 
su ffic ien t g ro u n d  fo r  d is tu rb in g  the  f in d in g  o f the 
co u rt below. T he  case was heard  by th e  learned 
judge  o f the  A d m ira l ty  C o u rt assisted b y  n a u tica l 
assessors, and th e y , p roceeding v e ry  m uch upon 
the  g ro u n d  of the  c re d ib il ity  o f w itnesses regarded  
fro m  a n a u tica l p o in t o f v iew , a rr iv e d  a t th e  con
c lus ion  th a t the  cause o f th is  co llis io n  was th e  
im p ro p e r s ta rb o a rd ing  o f th e  Sisters, and the re  is 
n o th in g  to  show th a t th e  fin d in g  was aga in s t the  
evidence.

T he  o th e r question  ra ised before us is  w h e th e r, 
i t  h a v in g  been found  th a t  th e  Sisters  was the  
cause o f th e  co llis ion , th e re  was any c o n tr ib u to ry  
neg ligence  on  the  p a rt o f the A lfreda . T o  d is 
e n t it le  the  A lfre d a  to  he r r ig h t  o f recovery (here  
m u s t have been c o n tr ib u to ry  negligence, th a t is  to  
say, an act o f neg ligence  on he r p a rt c o n tr ib u tin g  
to  th e  co llis io n . There fore  th e  question  is  w he ther 
the re  was any act on the  p a rt o f th e  A lfre d a  w h ich  
w o u ld  come w ith in  th e  m ean ing  o f th e  w o rd  
“  negligence ? ”  I t  is n o t enough to  show th a t  th e  
A lfre d a  d id  some a c t o r d id  n o t do some act by  
reason o f th e  com m ission  o r om iss ion of w h ich  
th e  co llis io n  a c tu a lly  occurred , I t  is im possib le  
to  ho ld  th a t  th e  A lfre d a  is  g u ilty  of neg ligence, 
because she m ig h t have avoided th e  co llis io n  i f  
she had done som eth ing  o th e r th a n  she a c tu a lly  
d id  unless th a t  om ission was n e g lig e n t, and I  am 
o f  op in io n  th a t  she has been shown to  be g u i l ty  o f 
no negligence. I  am  the re fo re  o f o p in io n  th a t the 
appeal m u s t be dism issed w ith  costs.

M e l l is h , L .J . and B a g g a l l y , J .A . concurred .
M e i .l o r , J .— I  am o f the  same op in ion . I  feel 

th e  g rea test d if f ic u lty  s i t t in g  here in  th e  C o u rt o f 
A ppea l in  dea liug  w ith  a m ere question  o f evidence. 
W e  are n o t assisted by na u tica l assessors, and 
cannot the re fo re  ju d g e  w h e th e r th e  evidence as i t  
stauds o u g h t fro m  a n a u tica l p o in t o f v ie w  to  
have led to  a d iffe re n t conclusion. I  do n o t see 
how  th e  c o u rt can in  such a case upset a ju d g m e n t 
w here th e  m a tte r  has been fu l ly  dea lt w ith  w ith  
re fe rence  to  the  c re d ib il ity  o f w itnesses in  th e  
c o u rt below. A p p e a l dismissed.

S o lic ito rs  fo r  the  appellants, Deacon, Son, and 
Rogers.

S o lic ito rs  fo r  the  respondents, Keene and M ars-  
land .

HIGH COURT OF JUSTICE.

A D M IR A L T Y  D IV IS IO N .
Reported by J a m e s  P. A s f in a l i., Esq., Barrister-at-Law.

Jan. 11 and  12, 1876.
(Before  S ir  R . P h il l im o r e .)

T h e  P o l y m e d e .
Proceeding in  rem  by d e fa u lt— Rules in  fo rce—  

Supreme C ou rt Rules, O rder X I I I . ,  r . 10— S u 
preme C o u rt R u les, Dec. 1875— A d m ira lty  C o u rt 
a d d it io n a l ru les , 1871.

O rder X I I I . ,  ru le  10 o f  the rules o f  the Supreme  
C ourt as to proceedings in  rem  by d e fa u lt being 
anm d led  by the rides o f  the Supreme C ourt, 
Dec. 1875, the effect o f  such annu lm en t is  to b rin g  
in to  fo rce , under and  by v ir tu e  o f  the Suprem e  
C ourt o f  Ju d ica tu re  Act 1875, sect. 18, the A d m i
r a l ty  C ourt a d d it io n a l ru les, 1871, as to proceed
ings in  rem  by de fau lt.

This was an action  commenced on 3 rd  N o v . 1875, 
on beha lf o f th e  m ortgagees o f e ig h t s ix ty - fo u r th  
shares o f the  Polymede  aga ins t th e  ow ner o f  those 
shares. T he  action was in  rem , and a w r i t  was 
issued u n d e r O rde r I I . ,  ru le  7, o f  the ru les  o f the  
Suprem e C o u rt, aud was d u ly  served upon  th e  
vessel, and  the  vessel was a rrested. N o  appear
ance was en tered  by any person. A f te r  the  tim e  
lim ite d  fo r  appearance had exp ired , the  p la in t if f ’s 
so lic ito rs , on 17 th  N o v . 1875, f ile d  in  the  re g is try  
an a ffid a v it o f service o f th e  w r it ,  a s ta tem en t o f 
the  p a rtic u la rs  o f  the  p la in t if fs ’ c la im , and on 
2 8 th  Dec. 1875, en tered  fin a l ju d g m e n t fo r  the 
am oun t o f the  p la in t if fs ’ c la im , ¡Mid taxed  costs in  
accordance w ith  th e  p rov is ions o f O rd e r X I I I . ,  
ru le  5 o f the  ru les  o f th e  S uprem e C ou rt. The  
cause now  came before the  c o u rt upon m o tio n  on 
b e h a lf o f th e  p la in tif fs  fo r  a decree fo r  th e  ap
p ra isem en t and  sale o f th e  e ig h t s ix ty - fo u r th  
shares.

B y  the  ru les  o f the Suprem e C o u rt ( in  the 
schedule to  th e  Ju d ica tu re  A c t  1875), O rde r X I I I . ,  
ru le  1 0 , i t  was in  e ffect p rov id e d  th a t th e  p rac tice  
in  existence u n d e r the  A d m ira lty  C o u rt R ules 
1859, in  respect o f proceedings by  de fau lt, shou ld  
be in  force u n d e r th e  J u d ic a tu re  A c t  (¿ee A d m i
r a l ty  C o u rt R u les 1859, r r .  18, 19, 20 ,21 ,22 , 23, 24, 
25, 26, W illia m s  and B ruce , A d m ira lty  p ractice , pp. 
x x ix ., xxx .) B y  the  ru les  o f th e  Suprem e C o u rt, 
D ecem ber 1875, made on th e  1st Dec. 1875, O rde r 
X I I I . ,  r .  10 of th e  ru le s  o f th e  Suprem e C ourt, 
was a n n u lle d , w ith o u t any ru le  b e in g  expressly  
s u b s titu te d  fo r  i t .  B y  the  18 th  section o f  the  
Suprem e C o u rt o f Ju d ic a tu re  A c t  1875, i t  is p ro 
v ided  th a t “ a llru le s  and orders in  force a t th e  tim e  
o f  th e  com m encem ent o f th is  A c t  in  . . .  . the 
A d m ira lty  C o u rt . . . .  except so fa r as they  are 
expressly  va ried  by th e  f ir s t  schedule here to  o r  by  
ru les  o f c o u rt m ade by O rde r in  C ou n c il before 
the  com m encem ent o f th is  A c t ,  sha ll re m a in  and 
be in  force in  the  H ig h  C o u rt o f Jus tice  aud in  
th e  C o u rt o f A ppea l respec tive ly , u n t i l  th e y  sha ll 
respective ly  be a lte re d  o r  annu lled  by any ru le s  of 
c o u rt made a fte r th e  com m encem ent o f th is  A c t . ”  
T he  ru les  as to  proceedings b y  d e fa u lt in  th e  A d 
m ira lty  C o u rt R u les 1859, were repealed b y  the 
A d m ira lty  C o u rt a d d itio na l ru les  1871 (see L .R e p . 
A d m . and Eoc. 612), and th e  fo llo w in g  ru le s  were 
the reby s u b s t itu te d :

4. I f  within twelve days after service of a warrant or
citation no appearance s h a l l have been entered in the 
cauBe, the proctor for tho plaintiff may file his petition ; 
and if  within twelve days from the filing of the petition 
no appearance shall have been entered, the plaintiff s 
proctor may, on bringing in his proofs, set the cause 
down for hearing. . .

5. If, when the cause comes before the judge, he is 
satisfied that the plaintiff’s claim is well founded, ho 
may pronounce for the claim with or without a reference 
to the Registrar, or to the Registrar assisted by mer
chants, and may at the same time order the properly to 
be appraised and sold, with or without previous notice, 
and the proceeds to be paid into court, or may make 
such order in the premises as to him shall seem just.

E . C. C la rkson  in  su p p o rt o f th e  m o tio n .—  
O rde r X I I I . ,  ru le  10 h a v in g  been annulled, there
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is  no special mode o f  p rocedure  p ro v id e d  b y  the  
Ju d ica tu re  A c ts  fo r  proceedings in  rem  b y  de
fa u lt .  H ence th e  genera l ru les  o f O rde r X I IT .  
are  app licab le, and as the  w r i t  in  the case is n o t 
specia lly indorsed, and th e  dem and is liq u id a te d , 
the  p la in t if f  has com p lied  w ith  th e  p ro v is ion s  o f 
O rd e r X I I I  , ru le  5, and was in  consequence en
t i t le d  to  s ign  ju d g m e n t. H a v in g  ju d g m e n t, the  
p la in t if f  asks the  c o u rt to  en force  i t  acco rd ing  to  
the  o rd in a ry  process o f the  co u rt in  proceedings 
in  rem., nam ely, by appra isem ent and sale. [S i r  
R- P h il l im o r e — Is  no t th e  effect o f the  a n n u l
m e n t o f O rde r X I I I . ,  ru le  10, to  re v ive  th e  p ra c 
tice  o f the  A d m ira lty  C o u rt under th e  ru les  o f 
1871?] I  s u b m it no t, as the  mode o f proceed ing  
is su ffic ie n tly  p rov ided  fo r  in  the  o th e r p a rts  o f 
the order.

C ur. adv. v u lt.
Jan . 12.— S ir  Robert Phillimore — T h is  is 

th e  f ir s t  case in  w h ich  th e  question  has had  to  be 
considered by the  co u rt w h e th e r th e  ru les  o f c o u rt, 
w h ich  fo rm  p a rt o f th e  Ju d ica tu re  A c t  1875, 
a pp ly  to  an action  in  rem  w hen th e  proceedings 
are b y  de fau lt. W h a t th e  co u rt re a lly  has to  de
cide is th is  : A re  the  ru les  o f  O rd e r X I I I . ,  in  th e  
schedule annexed to  th e  Ju d ica tu re  A c t  1875, 
app licab le  to  a cause i n  rem  in  d e fa u lt ;  o r o u g h t 
]h e  p ractice  p re v a ilin g  in  th e  C o u rt o f  A d m ira lty  
im m e d ia te ly  before th e  com ing  in to  ope ra tion  o f 
th e  Ju d ica tu re  A c ts , s t i l l  to  be enforced in  such 
cases ?

N o w  O rd e r X I I I .  in  th e  schedule o f the 
Ju d ica tu re  A c t  1875, is headed “  d e fa u lt o f  appear
ance,”  and consists o f ten  d iv is ions  o r paragraphs, 
c f w h ich  th e  te n th , o r las t, is  subd iv ided  in to  a 
g re a t m any sections re la tin g  exc lus ive ly  to  th e  
proceedings in  A d m ira l ty  actions in  rem  in  w h ich  
an appearance has n o t been entered. I t  is  to  be 
presum ed, the re fo re , th a t the  fram ers o f  th e  ru les 
were o f o p in io n  th a t the f ir s t  n in e  pa ragraphs o f 
th is  o rde r were n o t to  be app lied  to  A d m ira lty  p ro 
ceedings in  rem. N ow , a t a m ee ting  o f th e  ju d g e s  
o f the  Suprem e C ou rt, he ld on th e  1st D ecem ber 
last, in  pursuance o f the  Ju d ica tu re  A c t  1875, th e  
te n th  pa rag raph  o f  O rde r I I I .  was annu lled , 
and no o th e r ru le  was su b s titu te d  fo r  i t .  I n  these 
c ircum stances i t  has been suggested to  m e th a t 
th e  f i f th  paragraph  o f the  o rde r, be ing  s u ffi
c ie n t on its  face to  a p p ly  to  a ju d g m e n t by  d e fa u lt 
in  an A d m ira lty  ac tion  s im ila r  to  th a t before me, 
has been r ig h t ly  fo llow ed  in  th is  case, b u t  I  am o f 
op in io n  th a t th a t is a pos ition  w h ich  cannot be 
successfu lly  m a in ta ined .

I n  th e  f ir s t  place, as I  have a lready sa id , the 
in se rtio n  o f the p a rag raph  w h ich  has now 
been annulled  shows th a t  th e  fram ers  o f  the 
ru les  d id  n o t consider th a t th e  p rev ious p a ra 
g raphs o f th e  o rd e r were s u ffic ie n t fo r  the  
purpose o f la y in g  down any ru les w ith  rega rd  
to  proceedings in  rem, and, in  fac t, i t  was a d m itte d  
by M r.  C la rkson  th a t n e ith e r th e  f i f th  paragraph , 
n o r any o th e r o f th e  paragraphs w h ich  rem a in  u n 
annulled, cou ld  be said to  a p p ly  to  a ll cases o f p ro 
ceedings in  rem  b y  d e fa u lt; and, in  th e  second 
place, the 18 th  section o f the  Ju d ica tu re  A c t  1875, 
prov ides th a t “  A l l  ru les  and orders of C o u rt in  
force a t the  t im e  o f th e  com m encem ent o f th is  
A c t  in  the  C o u rt o f  P robate , th e  C o u rt fo r  D ivo rce  
and M a tr im o n ia l Causes, and the  A d m ira l ty  C o u rt, 
a r in  re la tio n  to  appeals from  th e  C h ie f Judge  in  
B a n k ru p tc y , o r fro m  th e  C o u rt o f  A ppea l in  
b a n k ru p tc y  m a tte rs , except so fa r as they  are ex

[A dm .

p re ss 'y  va ried  b y  th e  f ir s t  schedule h e re to , o r  b y  
ru les  o f  co u rt made b y  O rd e r in  C o u n c il before 
th e  com m encem ent o f th is  A c t ,  sha ll re m a in  and 
be in  force in  the  H ig h  C o u rt o f Ju s tice  and in  
th e  C o u rt o f A p p e a l respec tive ly , u n t i l  th e y  s h a ll 
bo resp e c tive ly  a lte re d  o r  a n n u lle d  b y  any ru les  o f 
co u rt made a fte r  the  com m encem ent o f th is  A c t . ”  
I n  m y ju d g m e n t, the  e ffect o f  the  a n n u lm e n t o f 
the  te n th  parag raph  o f the  o rd e r as to  d e fa u lt  o f 
appearance, O rd e r X I I I .  is to  rev ive  th e  p ra c tice  
p rev ious ly  e x is tin g  in  the  H ig h  C o u rt o f  A d m i
ra lty  w ith  rega rd  to  proceedings by d e fa u lt in. 
rem, and I  m ust, there fore , pronounce th a t  such 
p ractice  m us t be fo llow ed in  the  p resen t case.

I  sha ll make no o rde r on the m o tio n , b u t * I  s h a ll 
d ire c t the  costs of the m o tion  to  be costs in  the  
cause.

S o lic ito rs  fo r  th e  p la in t if fs ,  Ing lede iv, Inc.?, and 
Greening.

Tuesday, Feb. 1, 1876.
(B efore  the  R ig h t  H o n . S ir  R . P h il l im o r e .) 

T h e  B io l a .

D iscovery  —  In te rro ga to rie s  —  C o llis io n — P re l im i
n a ry  acts.

I n  an  action o f  damage by co llis io n  in  the A d 
m ira lty  D iv is io n , in te rroga to ries  w h ich  seek to 
ob ta in  in fo rm a tio n  g iven in  the p re lim in a ry  act 
o f the p a rty  in te rroga ted  are inadm iss ib le , and  
w i l l  be s truck  out on the a p p lica tio n  o f  the p a rty  
sought to be in terrogated.

T h is  was an action  o f co llis ion , in s t itu te d  on b e h a lf 
o f the  ow ner o f th e  b rig a n tin e  C a rth a g e n ia n  
aga ins t th e  Sw edish barque B io la  and h e r  ow ners 
in te rv e n in g , and p re lim in a ry  acts had been file d  
as usual. T h e  p la in t i f f  had de live re d  h is  s ta te 
m e n t o f c la im , and th e  de fendan t had de live re d  
h is  s ta tem en t o f defence and co u n te r c la im , and 
before th e  close of the  p lead ings th e  p la in t i f f  
de live red  to  the  defendants, under th e  p ro v is io n s  
o f  th e  ru les  of th e  Suprem e C o u rt, O rd e r X X X I . ,  
ru le  1 , the  fo llo w in g  in te rro g a to r ie s  : —

1. Were you, in the month of November; 1874, acting 
as master of the Swedish vessel Biola  ?

2. Did you, on the morning of the 30th November, 
come into collision with any ship or vessel; if yea, what 
was the state of the weather and tide at suoh time ?

3. Did you, at that or any other time, send away any 
boats, or do any and what other acts to ascertain the 
damage sustained by the other vessel ?

4. What was done on board your vessel when the other 
vessel was first seen ? On what tack was yonr vessel 
when the other vessel was first seen, and state whether 
yonr vessel held her course or whether her course was 
altered ? I f  it  was so altered, say how it. was altered, and 
to what extent, and how soon after the other vessel was 
first seen ?

5. Did you see the other vessel before the oollision, and 
if  you did for how long a time, and at what distance from 
you was she when you first saw her, and did you see any 
lights on board the other vessel, and if you did, say what 
lights you first saw, and whether any other lights on 
board the said vessel were afterwards seen by you and 
when P

0. What lights had yon (if any) burning on board the 
Bio la  at the time of the collision, or at any time shortly 
previously to the collision, or shortly subsequent thereto ; 
state accurately two positions and colours of the set 
lights, and the dimensions of the lanterns (if any) in 
which they were oontained. Had you any white or bright 
lights exhibited on board the Biola  shortly before the 
collision p

7. I f  any damage was done to the Bio la  by the collision, 
state to what extent, and say what part of the B io la  was 
damaged by the collision.
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8. Wore you, at the time of the said collision, on a 
voyage to Fleetwood and off the coast of Wales, and if so, 
Btate how far off the coast you were at the time, and 
what course yon had been steering immediately before 
the collision, and before you saw the vessel with which 
you came into collision.

9. F id  you, at the time of the collision, or shortly be
fore, or after that time, take any and what steps to 
ascertain the exact position of the Biola. I f  so, state by 
means of crossbearings or otherwise what such position 
was, and did you take any and what steps between tho 
time of the collision and the time of sunrise to ascertain 
what had become of the other vessel. F id  you see her 
after the collision, and if  so say in what direction you 
saw her, both as to bearing by compass and relating to 
your own vessel ?

The said John Fergland, one of the defendants, is re
quired to answer all the above interrogatories.

T he  defendants the reupon  to o k  o u t a summ ons 
c a llin g  upon th e  p la in t if fs  to  show cause before 
th e  R e g is tra r  w h y  the  in te rro g a to r ie s  shou ld  n o t 
he s tru c k  ou t. O n th e  sum m ons com ing  od, th e  
R e g is tra r  re fe rred  i t  to  th e  cou rt.(a )

C larkson , fo r  th e  defendants, now  m oved to  
s tr ik e  o u t the  in te rro g a to rie s , con tend ing  th a t 
before th e  passing o f th e  Suprem e C o u rt o f J u d i
ca tu re  A c ts  th e y  w o u ld  nob have been a llow ed in  
th is  co u rt, and th a t  the re  was n o th in g  to  a lte r  
the  p rac tice  in  those A c ts  o r  the  ru les  th e re to  ; 
every question asked was answered by th e  de
fe n d a n t’s p re lim in a ry  ac t o r  h is  s ta tem en t o f 
defence. [S i r  R . P h il l im o b e .— Before I  can a llow  
these in te rro g a to rie s  the  p la in t if f  m u s t show me 
some good reason ; I  sha ll, the re fo re , n o t tro u b le  
you  fu r th e r  u n t i l  I  have heard  y o u r opponen t.]

G a insfo rd  B ruce  fo r  th e  p la in t if fs .— B y  th e  
ru le s  o f th e  S uprem e C o u rt a p a rty  acqu ires  a 
r ig h t  to  d e liv e r  in te rro g a to r ie s ; fo rm e rly  the  
pa rties  had to  o b ta in  leave, now  i t  m ay be done 
w ith o u t leave. [S ir  R . P h il l im o b e .— T he re  is  
n o t an abso lu te  r ig h t  to  d e live r any in te r ro 
ga tories  a p a r ty  chooses.] S u b je c t to  ru le  5 of 
th e  same o rde r, b y  w h ich  any p a rty  m ay  a p p ly  
to  s tr ik e  o u t any in te rro g a to ry  “ on th e  g ro u n d  
th a t i t  is  scandalous o r  ir re le v a n t, o r is  n o t p u t  
bond f id e  fo r  the  purpose o f th e  action , o r th a t  th e  
m a tte r  in q u ire d  a fte r is n o t s u ffic ie n tly  m a te r ia l 
a t th a t  stage o f th e  action , o r  on any o th e r 
g ro u n d .”  These are th e  o n ly  g rounds upon w h ich  
in te rro g a to r ie s  can be s tru c k  out. [S i r  R . P h il l i 
m o b e .— I f  I  can s tr ik e  th e m  o u t u pon  “  any o th e r 
g ro u n d ,”  th a t  su re ly  g ives m e th e  w idest d is 
c re tio n .] “ A n y  o th e r g ro u n d ”  m u s t be some 
s im ila r  g ro u n d  to  those m entioned  before, and no 
such ¿pound can be suggested. I f  we do n o t g e t 
these in te rro g a to rie s  answered, we m ay be com 
pe lled  to  ca ll evidence on p o in ts  w h ich  w ou ld  be 
a d m itte d  in  tb e  answers. [S ir  R . P h il l im o b e .—  
A l l  th e  facts you  in te rro g a te  about w i l l  appear 
s ta ted  upon the  d e fendan t’s p re lim in a ry  act, and 
th is  w i l l  be tb e  s tron g e s t adm iss ion ag a in s t the  
de fendants.] B u t  the  p re lim in a ry  ac t w o u ld  n o t 
in  i ts e lf  be evidence on w h ich  we cou ld  go to  t r ia l.  
[S i r  R . P h il l im o b e .— I t  ce rta in ly  w ou ld  as aga ins t 
th e  defendants, and you  can g e t no m ore in fo rm a 
t io n  o u t o f these in te rro g a to r ie s .] These a re in te r ro -

(a) I t  is questionable whether the Registrar of the 
Admiralty Fivision can hear summonses relating to 
interrogatories except by consent; nevertheless it  con
stantly happens that such matters are brought before 
him. His powers are mainly derived from the Rules of 
the Supreme Court, Order L IV ., rule 2; but it  is also 
contended that he can exercise all the powers of a judge 
of this division because he was a surrogate of the judge 
of the High Court of Admiralty.—Ed.

v. W e n d t .

ga to ries  w h ich  w o u ld  be a llow ed in  any o th e r d i
v is io n . [S ir  R . P h il l im o b e .— H as the re  been any 
instance since parties w erebound  to  file  p re lim in a ry  
acts in  a ll the  d iv is io n s  ?] I  know  o f no instance, 
b u t  in  th e  o th e r d iv is io n s  in te rro g a to r ie s  sup
p o r t in g  th e  p la in t i f f ’s case are a lways a llow ed.

S ir  R . P h il l im o b e .— E xe rc is in g  th e  d isc re tio n  
I  have u n d e r O rd e r X X X I .  ru le  5, I  sha ll ce r
ta in ly  s tr ik e  o u t these in te rro g a to r ie s . The  
p la in t if f  has th e  in fo rm a tio n  sough t in  the  de fen
d a n t’s p re lim in a ry  act.

S o lic ito rs  fo r  the  p la in t if f ,  Stocken and Jupp.
S o lic ito rs  fo r  the defendants, Ing ledew , Trice, and 

Greening.

Q U E E N ’S B E N C H  D IV IS IO N .
Reported by M. W. McK i l i.ae, J. M. L ely, and R. H.

A m p h le tt , Esqrs., Barristers-at-Law

Jan . 18 an d  Feb . 8 , 1876.

H in g s to n  v. W e n d t .
S h ip p in g — Average— Services to cargo o n ly — L ie n  

f o r  charges— Agent's prom ise to pay. 
P la in t if f ,  a sh ipp ing  agent, was p u t in to  possession 

o f  a s tranded ves selby the m aster, and by h is  order 
rendered services to, and  p a id  money f o r  the cargo , 
p la c in g  i t  in  a  warehouse under loch and  hey. 
The vessel broke up  and  w as sold as a  wreck. 
D efendant obtained the b i l l  o f  la d in g , and  through  
h is agent c la im ed the cargo. P la in t if f ,  upon  a  
prom ise  o f  the agent th a t defendant w ou ld  pay  
a l l  h is costs an d  charges, delivered up possession; 
but defendant a fte rw a rd s  refused to p a y  more 
th a n  h is general average o f  d ischarg ing  expenses, 
and p la in t i f f  brought th is  ac tion  in  the County  
C ourt f o r  the balance.

H e ld , upon appea l, tha t, under the circumstances, 
ju s t  as in  general average and salvage, llie  p la in 
t i f f  had a  lie n  on the cargo f o r  his charges, and  
th a t therefore the defendant was lia b le  upon h is  
agent's prom ise to pay the vAiole o f  p la in t i f f 's  
c la im .

Appeal fro m  D evon C o u n ty  C o u rt, h o ld e n  a t 
K in g s b r id g e .

T h is  was an ac tion  w here in  th e  p la in t if f  so u g h t 
to  recover 481. 1«., be ing  th e  balance o f th e  fo l
lo w in g  p a rtic u la rs  o f w o rk  done and paym ents 
made in  respect o f th e  cargo o f th e  G erm an 
b r ig a n tin e  Theodor, w h ich  w e n t ashore a t H ope 
Cove, between D a rtm o u th  and P ly m o u th , on the 
14 th  Feb. 1874.

Feb. To paid labourers discharging cargo and allow-
ance ............................................................... 35 12 0

Cartage............................................................... 0 16 0
Labour about cotton seed, one week per your
special order .................................................. 0 18 0
Your proportion of account paid cottager for 
attendance, use of cottage and refreshments
during wreck................................................... 0 13 9

Cartage of cargo............................................... 17 0
Do. do........................................................ 14 0

Proportion of posting charges, say.................. 3 3 0
Do. of telegrams and porterage thereof,

and messengers............................................... 1 10 0
Labour about cargo to 28th Feb., by your order 0 18 0
Your proportion of personal expenses till we 
were able to deliver the cargo to you............ 4 4 0

50 5 9
Commission on above advances......................... 2 10 0
Our agency and superintending discharge of 
cargo and trouble on this business............... 10 10 0

_ „ 63 5 9
June, By caah of E. E. Wendt, Esq., say his cheque 21 17 0

41 8 9
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I t  was proved , on b e h a lf o f th e  p la in t if f ,  a sh ip 
agent, l iv in g  a t D a rtm o u th , D evon :

1. T h a t th e  p la in t if f  was p u t  in to  possession o f 
th e  vessel and  cargo b y  the  m aste r o f the  said 
vessel, Theodor, a lm ost im m e d ia te ly  a f te r  she 
was stranded.

2. T h a t w h ils t  in  such possession the  p la in t if f  
rendered  the  services to  th e  cargo and pa id , by  
o rd e r o f th e  m aster, such m oneys in  respect 
th e re o f as is stated in  the said p a rticu la rs , and the 
p la in t if f  placed the  cargo in  a warehouse in  safety 
u n d e r lo ck  and key.

3. T h a t the  de fendan t a fte rw a rd s , as the  h o ld e r 
of the  b i l l  o f la d in g  o f th e  said cargo, cla im ed 
to  be e n tit le d  th e re to , and presented such b i l l  o f 
la d in g  to  th e  said p la in t if f ,  and demanded pos
session the reo f by  h is agent, J u lia n  S lig h t ,  RAT.

4. T h a t th e  said J u lia n  S lig h t,  b y  a ve rb a l p ro 
m ise, expressly  p rom ised  the  said p la in t if f  th a t he 
shou ld  be p a id  h is  costs and charges fo r  the  ser
vices so rendered to  the  cargo, w hereupon the 
said p la in t if f  de live red  up  th e  possession o f the 
said cargo to  th e  said J u lia n  S lig h t.

5. T h a t th e  charges o f the  p la in t i f f  were fa ir  
and reasonable.

6 . T h a t th e  p la in t if f ,  h a v in g  subsequen tly  fo r 
warded the  p a rtic u la rs  o f h is  charges as above 
sta ted to  th e  said J u lia n  S lig h t,  re ce ive d jfro m  h im  
a le tte r, dated 26 th  M ay, 1874, o f w h ic h  th e  fo l
lo w in g  is  an e x t ra c t :—

I  forwarded your letter to London the same day I  re
ceived it. Mr. Wendt came to Plymouth the next day, 
when I  particularly asked him to settle your account, 
and he promised me he would give it  his best attention 
immediately he arrived in town ; so I  was in hopes you 
had received your money.

7. S ubsequently  the  de fendan t w ro te  to  the  
p la in t if f  on th e  16 th  June  1874, as fo llo w s  :—

I  have now before me your note of charges, and in the 
nrst place must et onee say that I  have no funds out of 
which to pay you agency or commission. I  needjnot, 
therefore discuss the question as to whether you could, 
under the circumstance, have been entitled to charge 
suoh. From your account of :

£ s. d. £ s. d.
T +1, a  a, therefore deduct the personal expense..... 4 4 0
And the discharging.................................... 35 12 0

■----------- 39 16 0

Passing the remainder without comment ... 10 9 ' 9
ui the discharging I credit you   ........... 11 8 0
And x enclose cheque for ............................ 21 17 9

The receipt of which please acknowledge. The la tte r 
“ Sure, 111. 8s., I  arrive at by treating the discharging 
expenses as general average, which they undoubtedly 
tire, and as yon hold net proceeds of ship, 641., while I  
|10|d net proceeds of cargo, 301., it  follows th a t my con
tribution to  the 351. 12s., is the sum herewith paid to 
yon.

8 . To w h ic h  th e  p la in tif f ,  on the  17 th  June  1874,
replied,
„ We have your favour of 16th instant, enclosing cheque, 
th for which we thank you. We must regret
«1« view you take of our disbursements re Theodor, 
with which, of course, we do not agree. We trust that 
you and Captain Slight will reconsider your determina- 

on, as we did everything in  our power to meet his and 
your wishes, which we think he is bound to confirm. As 
j ne matter stands at present, without speaking of 
agency and interest, we are actually '281. 8s. out of pocket 
11 preserving the cargo of Theodor.

„ " n d in  a subsequent le tte r , dated 2 6 th  June  
* t he p la in t if f  fu r th e r  w ro te  to  the de fendant,

We hope and believe that, after your getting full par
s'Xtl 8 *rom Captain Slight, the matter will be amicably 
ettled. The stores were landed before the cargo, and

the vessel, after discharge, was sold for 951. or 1001., and 
she broke up where she lay.

A n d  the  correspondence te rm in a te d  b y  the  tw o  
fu r th e r  le tte rs  fro m  defendant to  p la in t if f ,  dated 
3 th  June  1874, and 4 th  J u ly , 1874, respec tive ly , 
as fo llow s :—

Theodor. Yonr letter of the 26th inst. is to hand, 
and in reply I  may mention that the buyer of the hull 
would evidently in the first instance have been obliged 
to discharge the cargo. Still, your information as to the 
fate of the vessel makes the case appear in a somewhat 
different light, and although I  cannot meet you in the 
way you desire, I  w ill, to cut the matter Bhort, make 
you the following offer. The proceeds in hand are 
191. Is. 9d., and I  am prepared to pay you one half 
thereof, viz., 91. 10s., in full, taking for my trouble in 
the case no remuneration whatever. Beyond this I  can
not go, and I  shall be glad if you will accept this pro
posal.

Your letter of yesterday is to hand, and X hasten to 
say in reply that if you do not choose in course of post 
to accept the ultim atum  transmitted to you in my pre
vious one, I  shall remit the balance to my clients, and 
leave you to take any further course you please.

9. I t  was p ro v e d  on beha lf o f de fendant th a t  the 
said J u lia n  S lig h t  had no genera l a u th o r ity  fro m  
h im  to  u n d e rta ke  fo r  th e  p a ym e n t o f expenses, 
and th a t  he had no special a u th o r ity  to  do so in  
th is  case.

10. I t  was contended b y  the p la in t i f f ’s a tto rn e y  
th a t th e  p la in t if f  had a lie n  upon  the  cargo fo r  the  
said costs and paym ents, and th a t th e  de fendant 
was bound h y  th e  verba l prom ise  o f the  said J u lia n  
S lig h t  fo r  th e  paym en t thereof, and also th a t the  
de fendant was liab le  to  th e  p la in t if fs  on th e  le tte rs  
above set ou t.

1 1 . I t  was contended b y  th e  de fendant’s a t
to rn e y  th a t the  p la in t if f  had no lie n  upon the  
cargo  fo r  th e  expenses o f d is ch a rg in g  th e  same, 
and th a t th e  w o rk  was done and m oney pa id  by 
th e  p la in t if f  w ith o u t any request o r a u th o r ity  
fro m  th e  de fendant, and th a t th e  p la in t i f f ’s 
charges were payable b y  the  m aste r o r  ow ner of 
the vessel, and th a t the  de fendan t had n o t re n 
dered h im s e lf liab le  to  say the  same b y  h is  le tte rs  
above set o u t, because such le tte rs  were n o t a 
p rom ise  to  pay th e  p la in t i f f ’s charges, b u t  ad
m it te d  o n ly  th e  de fendan t’s l ia b i l i t y  to  co n trib u te  
to  th e  same as a genera l average charge.

12. The  learned ju d g e  gave a v e rd ic t fo r  the  
p la in t i f f  fo r th e  fu l l  am o u n t c la im ed, 411. 18s.

P la in t if f ’s a tto rn e y  asked h is  H o n o u r w he ther 
he gave h is  ju d g m e n t on a question  o f fa c t o r 
on the  p o in t o f law.

H is  H o n o u r .— M y  ju d g m e n t is  th a t th e re  was 
a co n tra c t n o t m ere ly  im p lie d , b u t expressed, to  pay 
th e  charges on th e  d e liv e ry  o f the  c a rg o , and 
th a t, w ha tever p riva te  r ig h ts  th e  pa rties  m ay have 
had, i t  was th e ir  d u ty  to  have g ive n  no tice  o f 
them .

T he  question  f o r  th e  op in io n  o f th e  C o u rt o f 
Queen’s Bench is  w h e th e r th e  learned  ju d g e  of 
th e  C o u n ty  C o u rt was r ig h t  in  p o in t o f la w  in  
d e c id ing  fo r  the  p la in t if f .

P li i l l im o re  a rgued  fo r  defendant, the  appellant.
B u lle n , con tra .
T he  a rg u m en ts  are s u ffic ie n tly  stated in  the 

ju d g m e n t o f the  C ourt, C ur. adv. v u lt.
Feb. 8.— B lackburn, J., de live red  th e  ju d g m e n t 

o f h im se lf and L u s h , J .— T he  case is n o t s ta ted  
so e x p lic it ly  as we could w ish , b u t th e  m a te ria l 
fac ts  as we unders tand  them  are as fo llo w s : 
T he  G erm an b r ig a n tin e  Theodor had gone ashore 
near D a r tm o u th , w ith  cargo on board o f her. 
T he  p la in t if f ,  a sh ip  agent a t D a rtm o u th , was



128 MARITIME LAW  CASES.
Q.B. D i t .] H ingston  v . W e n d t . [Q.B. Div.

p u t  in  possession o f th e  w recked  vessel and 
cargo, by  th e  cap ta in , w ith , as we unders tand  the 
case, a u th o r ity  fro m  the  cap ta in  as h is  agent, to  do 
w h a t was fo r th e  benefit o f a ll concerned. The 
p la in t if f  d id  th e  w o rk  and expended th e  m oney 
sued fo r  in  d isch a rg in g  th e  cargo, and be b ro u g h t 
i t  to  a place o f safety w here he ke p t possession o f 
i t .  T he  h u ll rem a ined  on shore and u lt im a te ly  
b roke  up, and was sold as a w reck.

W e  th in k  we m u s t take i t  on th e  s ta tem en t to  be 
fa c t th a t th is  expend itu re  was n o t in c u rre d  on 
b e h a lf o f the m aste r as agent o f the  sh ipow ner per
fo rm in g  h is co n tra c t to  c a rry  on th e  cargo to  its  des
tin a tio n  and earn fre ig h t,  b u t was an e x tra o rd in a ry  
exp e nd itu re  fo r  the  purpose o f sav ing  the  p ro p e rty  
a t r is k , and  had the  expe nd itu re  been fo r  the 
purpose o f sav ing  th e  whole ve n tu re , sh ip  as 
w e ll as cargo, i t  w ou ld  have co n s titu te d  a 
genera l average to  w h ic h  th e  owners of each 
p a rt o f th e  p ro p e rty  saved m u s t have c o n trib u te d  
ra teab lv , and th e  cap ta in , and the  p la in t if f ,  as h is  
agent, w o u ld  have had a lie n  o r r ig h t  to  re ta in  each 
p a rt o f the  p ro p e rty  saved t i l l  th e  am o u n t o f the  
c o n tr ib u tio n  due in  respect o f i t  was paid o r 
secured. B u t th is  r ig h t  w ou ld  have been o n ly  in  
respect o f th e  c o n tr ib u tio n  due in  respect o f  th a t 
part. H e  w ou ld  have had no lie n  on th e  cargo 
fo r  th e  c o n tr ib u tio n  due, i f  any, in  respect o f the  
h u ll.

B u t  as we und ers ta n d  th e  facts, the re  was 
in  th is  case no c o n tr ib u tio n  due in  respect o f th e  
h u ll,  fo r  th e  expend itu re  was n o t fo r th e  purpose 
o f sav ing , n o r d id  i t  save, the  vessel. I t  
was an e x tra o rd in a ry  expend itu re  fo r th e  purpose 
o f saving  th e  cargo alone, and w h ich  d id  save the  
w hole  cargo. A n d  the  qnestion— th e  answer to  
w h ich  w i l l  decide th is  appeal— is, w h e th e rth e  cap
ta in  and th e  p la in t if f ,  as h is  agent, had  a r ig h t  
to  de ta in  th e  w hole  cargo i f  i t  be longed to  one 
ow ner, t i l l  th e  w hole  was paid o r  secured, o r i f  
th e  cargo belonged to  several owners, to  de ta in  
each p a rt o f th e  goods so saved t i l l  th e  c o n tr ib u 
t io n  in  respect o f th a t p a rt was pa id  o r secured ?

T h is  is the  p o in t on w h ich  the  case tu rn s , fo r  the 
de fendant was n o t the  ow ner o f any p a rt o f the  
cargo a t th e  tim e  when the expend itu re  was made, 
and cannot there fore  be made lia b le  as h a v in g  h is 
c re d it p ledged b y  th e  cap ta in  as h is  agent o f 
necessity. H e  appears to  have been a m erca n tile  
agent to  w hom  the  ow ner o f th e  cargo had tra n s 
m itte d  the b il l  o f la d in g  to  enable h im  to  ob ta in  
th e  cargo on h is behalf, and he d id  so o b ta in  th e  
w hole  o f i t .  T he  de fendant d id  n o t become liab le  
to  pay any c o n trib u tio n  m ere ly  b y  th e  rece ip t 
o f th e  goods, unless the re  was a prom ise 
express o r im p lie d  to  pay i t  in  considera tion o f the  
person w ho had a r ig h t  to  de ta in  th e  goods t i l l  
i t  was pa id  o r  secured, p a rt in g  w ith  the  posses
sion : (Scaife  v. Tob in , 3 B . &  A d . 523.) In  the 
p resen t case the re  was an express p rom ise  by 
Capt. S lig h t, th e  agent o f the  de fendant, w ho ob
ta ined  possession o f the  goods fo r  th e  de fendant 
fro m  the  p la in t if f ,  th a t the  p la in t if f ’s charges 
should be pa id , and  th o u g h  i t  was p roved  th a t 
C apt. S lig h t  had no special a u th o r ity  to  m ake 
th is  prom ise, we th in k  the C o u n ty  C o u rt Judge 
was r ig h t  in  h o ld in g  th a t h is  em p loym en t to  
o b ta in  possession o f the goods gave h im  a u th o r ity  
to  g ive  s e cu rity  fo r  any charges fo r w h ich there  
was a lie n  on the  goods. B u t we do n o t th in k  h is  
a u th o r ity  w ou ld  extend to  b in d  th e  defendant 
fu r th e r  than  the re  was a lien .

A s  to  th e qu e s tio n  w he the r there  was a lie n  on the  
cargo fo r  th e  expenses successfu lly  in c u rre d  fo r the 
purpose o f sa v in g  i t  alone, the re  is ,co n s id e rin g  how  
o ften  the  case m u s t have occurred , a rem arkab le  
d e a rth  o f a u th o r ity . I n  insurance  la w  the  phrase 
“  genera l average ”  is  com m on ly  used to  express 
w h a t is  chargeable on a ll, sh ip , cargo, and fre ig h t,  
and “  p a rt ic u la r  average ”  to  express a charge 
aga inst some one th in g . I n  P h ill ip s  on In s u r 
ance, § 1273, i t  is said, “  G eneral averages are 
usua lly  cases o f sacrifice  fo r the e n tire  in te re s t a t 
r is k  in  sh ip , f re ig h t ,  and cargo, and hence ca lled  
genera l. B u t a c o n trib u tio n  may be by a p a rt 
o f those in te re s ts , where o n ly  a p a rt is in  p e ril, 
and benefited by the  expenses and sacrifices ; ”  and 
aga in  in  § 1470, “  W h e re  expense is in c u rre d  on 
d ive rs  a rtic les  in  com m on, th e  a d ju s tm e n t is  made 
b y  an average on th e  respective  a rtic les  acco rd ing  
to  th e ir  va lue .”  I n  M o ra n  v. Jones (7 E . &  B . 523), 
th is  c o u rt h e ld  th a t  th e  cargo, ship, and fre ig h t, 
were in  th a t  case a ll saved by  one con tinuous 
opera tion , b u t  th e y  expressed a decided op in ion  
th a t  i f  the  expense had been in c u rre d  a fte r the 
cargo was safe fo r  the  benefit o f sh ip  and fre ig h t  
alone, they  w ou ld  as between th e  tw o , have been 
genera l average to  w h ich  th e  sh ip  and f re ig h t  
were to  c o n trib u te  ra teab ly . T h is , we th in k ,  
con firm s the  o p in io n  expressed in  P h ill ip s . I t  
m ay be said th a t these are o n ly  a u th o rit ie s  th a t 
expenses o f th is  k in d  are so fa r  in  th e  n a tu re  of 
genera l average th a t  they  can be charged aga inst 
th e  a rtic le s  saved, and m us t be paid fo r by  the 
u n d e rw rite rs , and th a t  i t  does n o t fo llo w  th a t the 
lie n  w h ich  is  g ive n  fo r  genera l average, s t r ic t ly  so 
called, also ex ists fo r  the  p a rt ic u la r  average 
chargeable aga ins t several a rtic les  in  com m on, 
and so in  the  n a tu re  o f genera l average. T h a t 
m ay bo tru e , b u t every  reason fo r  g iv in g  a lie n  fo r 
th e  c o n tr ib u tio n , w hen a ll are to  co n trib u te , ex ists 
fo r  g iv in g  i t  w here several a rtic les  are to  c o n tr i
bute, and i f  w here the  cargo belongs to  several 
owners the re  w o u ld  be a lie n  on each p a r t  o f 
th e  cargo fo r  c o n tr ib u t io n  fro m  th e  owners o f 
th a t  p a rt, i t  fo llow s th a t the re  m u s t be a lie n  
on the  w hole  cargo w here i t  be longs to  one 
on ly . T he  cap ta in  is e n tit le d  in  case o f need 
to  in c u r  e x tra o rd in a ry  expenses fo r  th e  p ro te c tio n  
o f a p a r t ic u la r  a rtic le ,a n d  in  some cases he is  com 
pe llab le  to  do so ; see N o ta ra  v. Henderson ( l  Asp. 
M ar. L a w . Cas. p. 278 ; L .  Rep. 5 Q B . 346 ; Id .  
7 Q .B. 225). I n  p rac tice  such expenses are a lways 
in  th is  c o u n try  charged on the  a d ju s tm e n t aga inst 
the  a rtic le s  in  respect o f w h ich  th e y  are in cu rre d , 
and in  th e  ju d g m e n t o f th e  E xchequer C ham ber 
in  th e  case ju s t  m entioned , de live red  by W ille s , J., 
a t p. 233, th e re  are a u th o rit ie s  c ite d  to  show th a t 
such is the  law  in  m any fo re ig n  states. I t  is no t 
expressly  said th a t  the re  is a lie n  on the  goods fo r  
such a p a rt ic u la r  average, b u t th e  ha rd sh ip  w ou ld  
be ve ry  g rea t, i f  a m aste r was bound to  m ake a 
d isbursem ent fo r th e  benefit o f th e  goods and had 
no rem edy i f  th e  goods ow ner transfe rred  the p ro 
p e rty  and then  became inso lven t. A n d  as W ille s , 
J., c ites those a u th o rit ie s  w ith  a v iew  to  show th a t 
the re  was no ha rd sh ip  in  h o ld in g  the  m aste r bound 
to  m ake such d isbursem ents, we th in k  i t  n o t too 
m uch  to  in fe r  th a t th is  ve ry  learned ju d g e  th o u g h t 
the re  was such a lie n , th o u g h  i t  ce rta in ly  was no t 
decided th a t  the re  was one. T he  case is ve ry  
analogous to  genera l average and  to  salvage, in  
bo th  o f w h ich  th e re  is  a lien. I t  is  ju s t  and con
ve n ie n t th a t the re  should be such a lien , and w hat
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scanty a u th o r ity  we can f in d  a ll p o in ts  in  the  
d ire c tio n  o f  the re  b e in g  a lie n , and we th in k  

m u s t h o ld  th a t  the re  is one. W e  cou ld  
nave w ished th a t th e  necessity fo r  th e  f i r s t  t im e , 
as fa r  as we can f in d , o f  exp ress ly  d e c id in g  th is  
P o in t had a risen  in  a case o f m ore  im portance  in  
o rde r th a t o u r op in io n  m ig h t be rev iew ed  on 
appeal.

T w o  cases were re fe rred  to  in  th e  a rg u 
m en t w h ich  have no b e a rin g  on th e  p o in t, and 
we m en tion  them  on ly  to  show th a t we have n o t 
ove rlooked  them . T h e y  are N icho lson  v. C hapm an  
(2 H . B l. 254), and C aste llian  v . Thompson  (18 
Ct B., N . S., 105). I n  th e  fo rm e r case the  p la in t if f  
was a m ere v o lu n te e r in  saving  th e  goods, in  the 
la tte r  th e  de fendan t was em ployed  b y  a th ir d  
person who had no a u th o r ity  to  in c u r  expense fo r 
the  owner.

Judgm ent affirm ed.
S o lic ito rs  : F . J . and  C. J . ‘ B ra ike n rid g e , fo r  W . 

S m ith , D a rtm o u th  ; D ruce  Sons and  Jackson, fo r 
John S he lly , P ly m o u th .

Jan . 15 and Feb. 21, 1876.

M e ik le iie id  (app.) v. W est (resp.).

M erchan t S h ip p in g  Act 1854(17 Sf 18 Viet. c. 104), 
s. 169— A llo tm en t note —  Registered oumer —  
Demise o f  sh ip .

The respondent was w ife  o f  a s a ilo r  serving abroad  
on board a  sh ip o f  w h ich  app e lla n t w as sole re 
gistered owner. The appellant, had demised the 
sh ip  to a  cha rte re r f o r  h is sole use by a  charter 
w hich requ ired  the charterer to f in d  stores, pay  
crew's wages, an d  do re p a irs , the a p p e lla n t 
p a y in g  h is insu rance  on the vessel on ly , b u t 
having a lie n  upon cargo and  fre ig h t  f o r  a rrea rs  
° f  h ire. The charterer appointed the m aster o f  
the ship, who engaged respondent’s husband as 
one o f  the crew. Respondent received a n  a llo t
ment note signed by the m aster an d  her husband, 
re q u ir in g  the charte re r to p a y  her 61. a  m on th  
d u r in g  the voyage, and  three m on th ly  ins ta lm en ts  
were d u ly  p a id . Upon liq u id a t io n  o f  the c h a r
terer’s a ffa irs , however, the respondent obtained a  
sum m ary order f o r  paym ent, under sects. 169 and  
188 o f the M erchant S h ip p in g  A c t 1854, aga inst 
ffee appellant.

D e ld , upon a  case stated, th a t a p p e lla n t was no t, 
under the circumstances, the ow ner o r  a n y  agent 
who had  authorised the d ra in in g  o f  the note ; and  
th a t he cou ld  no t be lia b le  upon the a llo tm e n t 
note.

T his  was a case s ta ted  b y  S ir  R o b e rt W a ite r  
harden , K n ig h t ,  one o f th e  a lderm en o f th e  C ity  
tn  LondoE , b e ing  one o f H e r  M a je s ty ’s ju s tice s  o f 
t ‘*e peace fo r  th e  sa id  C ity .

Upon th e  h e a rin g  o f a ce rta in  c o m p la in t p re 
fe rre d  b y  th e  respondent, the  w ife  o f H e n ry  James 
W est, a seaman la w fu lly  engaged and se rv ing  on 
he B r it is h  sh ip  Sydney H a l l ,  and th e  ho lde r of 
■he a llo tm e n t no te  (h e re in a fte r re fe rred  to ) ag a in s t 
he a ppe llan t, th e  ow ner o f the  said sh ip , under 

^ect, 1 ( 3 9  0f  and 28 Y ic t .  c. 104 (The  M e rc h a n t 
h ip p in g  A c t  1854) fo r non -paym en t o f arrears 

hue u nder such a llo tm e n t no te , the  said ju s tic e  
'h a y in g , b y  v ir tu e  o f the  s ta tu te  11 &  12 Y ic t .

he, s. 34, th e  a u th o r ity  o f tw o  o r m ore  jus tices , 
8  requ i r e(j  by  th e  M erch a n t S h ip p in g  A c t  1854), 

ordereci the  a p p e lla n t to  pay to  the  said respondent 
Vol. I I I . . N .  S.

th e  sum  o f 18Z., be ing  the  am o u n t due to  h e r a t 
th e  tim e  of h is  a d ju d ica tio n  u n d e r such a llo tm e n t, 
and in c lu d in g  th e  sum  o f 61. fo r  w h ich  the  
sum m ons o r ig in a lly  issued, and 1 2 ?. w h ich  had 
accrued due since th e  issu in g  o f the  sum m ons, 
and  w h ich  the said appe llan t consented to  be ing  
inc lu d e d  in  such order.

The  169t,h section o f th e  M e rc h a n t S h ip p in g  
A c t 1854, is as fo llows :

The wife, or the father or mother, or the grandfather, 
or grandmother, or any child or grandchild, or any brother 
or sister of any seaman, in whose favour an allotment 
note of part of the wages of such seaman is made, may, 
unless the seaman is shown in manner hereinafter men
tioned, to have forfeited or ceased to be entitled to the 
wages out of which the allotment Is to bo paid, and sub
ject, as to the wife, to the provision hereinafter contained, 
sue for and recover the sums allotted by the note when and 
as the same are made payable, with costs, from the owner 
or any agent who has authorised the drawing of the note, 
either in the County Court or in the summary manner in 
which seamen are by this Act enabled to sue for and re
cover wages not exceeding 50}.; and in any such pro
ceeding it  shall be sufficient for the claimant to prove 
that ho or she is the person mentioned in the note, and 
that the note was given by the owner or by the master or 
some other authorised agent; and the seaman shall be 
presumed to be duly earning his wages, unless the con
trary is shown to the satisfaction of the court, either by 
the official statement of the change in the orew caused by 
his absence, made and signed by the master, as by this 
Act is required, or by a duly certified copy of some entry 
in the official iog book to the effect that he has left the 
ship, or by a credible letter from the master of the ship 
to the same effect, or by snch other evidence, of what
ever description^ the court in its absolute discretion con
siders sufficient to show satisfactorily that the seaman has 
ceased to be entitled to the wages out of which the allot
ment is to be paid. Provided that the wife of any sea
man who deserts her children, or so misconducts herself 
as to be undeserving of support from her husband, shall 
thereupon forfeit all right to further payments of any 
allotment of his wages which has been made in her 
favour.

I t  was p roved  o r  a d m itte d  th a t the appe llan t 
was, a t the date o f the  s ig n in g  o f the  said a llo t
m ent note, and a t th e  t im e  o f the  said ju s tic e ’s a d 
ju d ic a tio n , th e  sole reg is te re d  ow ner o f th e  B r i t is h  
sh ip  Sydney H a l l ;  th a t th e  said Sarah W e s t was 
th e  w ife  o f the  said H e n ry  James W e s t, a seaman, 
w ho had la w fu lly  entered in to  a rtic les  o f agree
m en t to  serve on board th e  said sh ip  and w ho was 
th e n , as la s t a foresaid, s e rv in g  on board such ship; 
and th a t in  th e  said agreem ent was inse rted  and 
a llo tte d  to  th e  said respondent Sarah W e s t, as the 
w ife  o f th e  said seaman, th e  sum  o f 61. m o n th ly  o f 
the  wages o f th e  said seam an; th a t an a llo tm e n t 
note, in  th e  fo rm  sanctioned by  law , was g iven  to  
h e r the  said Sarah W est, upon w h ich  the re  became 
due th e  said sum  o f 18?., so b y  th e  said ju s tice s  
ordered to  be paid.

T he  said a llo tm e n t no te  is  in  th e  w ords and 
figu res  fo llo w in g  :—

Notice to owners or agents. Seamen’s allotments of 
wages may be remitted from port to port, free of expense, 
by means of seamen’s money orders, to be obtained at the 
Mercantile Marine Offices.

Seam an ' s A llo tm e n t  N ote .

Name of Ship. Official Number. Now bound on a voyage to

Sydney H a l l .  
No.

Monte Video,
Dated at London,

this 13th day of Feb. 1875.

Sanctioned by the Board of Trade, Feb. 1868, in pur
suance of 17 & 18 Viet. c. 104.

K



130 MARITIME LAW CASES.

M e ik l e k e id  (app.) v. W est (resp.). [Q.B. Div.Q.B. Div.]

One month after date, pay the sum of 61., part of the 
wages of Henry West, engaged to serve as assistant 
engineer in the above-named ship to Sarah his wife (1), 
and continue to make such payment until duly stopped 
according to law (2).

£6. W m . F a  we n s , Master (3).
R y . W e s t , Seaman.

To W m . P o w e l l , Witness.
W . T. Henley.

Payable at 110, Fenchurch-street, E.C.
Supt, Mer. Marine Office.

(1.) Here inse rt the  w ord  w ife, s ister, o r o the r descrip tion of 
re la tion , i f  any. In  case o f a w ife  the  m arriage ce rtifica te  m ust he 
produced, i f  required, when paym ent is demanded. (2.) Security 
fo r  repayment, in  case of desertion, i f  required, is  to  be given by 
the  seaman when th is  a llo tm en t note is granted. (3.) I f  the  
owner o r agent g ive the  note, th is  m ust be a ltered  accordingly. 
Caution.—The A c t provides a sum m ary remedy under certa in  
conditions fo r  the  recovery o f sums a llo tted  when the  notes are 
made in  favour o f the  w ife, fa the r, m o ther, g randfather, grand
m other, ch ild  o r g randchild , b ro th e r o r s is te r o f th e  seaman, 
b u t provides no remedy whatever in  the  case o f notes given 
in  favour o f o the r persons.

E ndorsed  on th e  back o f the  said note was 

Received on the within written note,
Date, Sum received. Signature of payee,

March 13, 1875............ A il ....... Sa b a h  W e s t .
A pril 13, „  ....... AG ....... Sa r a h  W e s t .
May 13, .................. A6 ....... Sa r a h  W e s t .

I t  was fa r th e r  proved  o r  a d m itte d  th a t the said 
W . T . H en ley  had ch a rte red  the said sh ip  fro m  the 
said appe llant, th e  ow ner, on a t im e  cha rte r- 
p a rty , a copy o f w h ich  said c h a rte r-p a rty  was 
annexed, and th a t the  said W . T . H e n le y  as such 
ch a rte re r had  appoin ted  th e  cap ta in  o f th e  said 
sh ip , w ho subsequently  engaged the  crew  th e re o f 
and issued the  said a llo tm e n t note, and  th a t he the  
said W . T . H e n le y  had paid several o f the  am ounts 
due  on the  said a llo tm e n t notes.

I t  was fu r th e r  p roved  o r a d m itte d  th a t a ll pay
m ents due on th e  said a llo tm e n t note to  the  said 
Sarah W e s t had been paid b y  th e  said W . T . 
H e n le y  u p  to  th e  13 th  M a y  1875, and th a t the 
a ffa irs  o f th e  said W . T . H e n le y  are in  l iq u id a 
tio n .

I t  was stated on the  p a rt o f  th e  a p p e lla n t th a t 
th e  said sh ip  was th e n  in  th e  possession o f his 
m ortgagees, and th a t he then had no pecun iary  o r 
benefic ia l in te re s t in  the  said sh ip , and had no t 
had any in te re s t in  h e r since th e  m o n th  o f F e b ru a ry  
1875, beyond h is in te re s t u n d e r the  said cha rte r- 
p a rty .

The  appe llan t tendered h is  evidence and proved 
th a t  he neve r au tho rised  M r.  H e n le y  o r anyone 
else to  issue th is  a llo tm e n t note on h is  behalf.

I t  was contended by the  a tto rn e y  fo r  the  appel
la n t, th a t  a lth o ug h  the  app e lla n t was th e  sole 
reg is te red  ow ner, y e t as he had (as was alleged) 
no benefic ia l in te re s t in  the  sh ip , and had n o t 
au tho rised  the  issu in g  o f th e  said note, the re fo re  
he was n o t lia b le  as ow ner to  pay such a llo tm e n t 
no te  u nder sect. 169 ; b u t th a t th e  respondent’s 
rem edy was aga inst M r. H en ley , the  cha rte re r, 
whose capta in  had issued th e  said a llo tm ent- note, 
and w ho i t  was alleged was now  u n d e r the  said 
c h a rte r-p a rty  the  “ ow ner,”  w ith in  the  m ean ing  o f 
the  sta tu te .

The  said ju s tic e  ove r-ru led  these ob jections, and 
he ld , th a t under sect. 169 th e  respondent was en
t it le d  to  tw o  rem edies, “  one enab ling  h e r to  sue 
fo r  and recover the  sum a llo tte d  by the  note fro m  
th e  ow ner,”  o r a t her op tion  “  fro m  any agent 
w ho had au thorised  th e  d ra w in g  o f the  no te .”

I t  be ing  p roved th a t th e  appe llan t was the  sole 
reg is te red  ow ner, and th e  respondent h a v in g

elected (the  agent w ho  au tho rised  th e  “  d ra w in g  of 
th e  note ”  b e in g  in so lve n t) to  sue the  app e lla n t as 
such ow ner, the  said ju s tic e  he ld  th a t  the  appel
la n t was th e  o n ly  person w ho cou ld  be sued as 
owner, and th a t he cou ld  nod avoid h is s ta tu to ry  
l ia b i l i t y  b y  c h a rte r in g  o r m o r tg a g in g  h is  vessel to  
a th ird  p a rty , and he mado an o rd e r aga inst h im  
acco rd ing ly .

T he  question  o f la w  fo r  th e  op in io n  o f th is  
honourab le  c o u rt is, was the  a p p e lla n t the  ow ner 
w ith in  the  m eaning o f sect. 169 o f the  M erch a n t 
S h ip p in g  A c t. and had the  respondent a r ig h t  to  
recover fro m  h im  as such ow ner ?

The fo llo w in g , w ith  the  exception o f an im m a 
te r ia l clause in  the  m arg in , was the  c h a rte r -p a r ty  
appended to  th e  case :

London, 29th Ootober, 1874.
Steam Charter-party.

I t  is this day mutually agreed between G. B. Meiklereid 
and Co., owners of the good steamship or vessel called 
the Sydney S a il,  of the measurement of 514 tons gross 
and 376 tons net, and carrying 700 tons dead weight, or 
thereabouts, inclusive of fuel and stores, now at Lisbon, 
and W . T. Henley, Esq., of 110, Fenchurch-street, char
terer.

Witnesseth, that the said vessel or steamer, being 
tight, staunch, and strong, and in every way fitted for 
the voyage or service, shall be placed under the directions 
of the said charterer or merchant, or his assigns, not 
later than the 10th Nov., at his works at North Wool
wich, to be by him or them employed for the conveyance 
of lawful merchandise or on cable service between good 
and safe ports in the United Kingdom and Continent of 
South America (no salt or injurious cargoes to be shipped), 
as ordered by the charterer, the oargo to be laden in 
any dock or discharged in any dock the charterer may 
order, provided the vessel is always afloat.

The said steamer is let for the sole use of the said 
charterer, and for his benefit, for the space of three or 
more calendar months, at charterer’s option, commencing 
from the date the vessel is placed at the disposal of the 
charterer, at London, as above, he having the whole 
reach and burthen of the vessel; and she is not to be re
quired to load more than she can reasonably stow and 
carry, over and above her taokle, provisions, and stores, 
&c.

The freight for the hire of the said steamer shall be as 
follows:—

A t and after the rate of 350i. per calendar month, pay
able bi-monthly as due, until the vessel is again returned 
by the charterer, of which seven days’ notice in writing is 
to be given to the owners.

The coals for the steam engines shall be supplied by 
and at the cost of the charterer, who shall also pay all 
port and dock charges, pilotages, delivery as well as 
labourage and other duties, &c., also finding all ship’s 
stores, paying crew’s wages, repairs of engines and 
boilers, if required, and necessary stores for the engine 
room—that is oil, tallow, and waste, owners paying in
surance on the vessel only.

Should any difference arise between the parties to this 
contract, either in principle or detail, the same shall bo 
referred for arbitration at London to two persons, one to 
be chosen by each contracting party, with power for 
them to call in a third, and the decision of a majority 
shall be final and binding. The acts of God, Queen’s 
enemies, fire, and all and every other dangers and acci
dents of the seas, rivers, navigation, of whatever nature 
and kind, always excepted.

The owners to have a lien upon the cargo and freight 
for arrears of hire, and the charterers to have a lien on 
the ship for the monthly freight paid in advance.

The vessel to be delivered np to the owners on the ter
mination of this charter-party, at London, in the same 
good order and condition a3 when delivered, fair wear 
and tear excepted.

A ll derelicts, towages, and salvage, for owner’s and 
charterer’s equal benefit.

Failing the payment of the monthly hire as stipulated, 
the owners to be at liberty to withdraw the vessel from 
the service of the charterer, and claim the penalty, with 
any hire that may be due.
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Penalty for non-performance of this agreement, eBti- 
mated freight.

(Signed) G. B , M e ik l e r e id , and Co.
29/10/74.

„  p. pro. W . T . H e n l e y .
G. P. R o g e r s .

. 29/10/74.
Witness to the signature of both parties,

W . H . H a n d l e s .
-d. L . S m ith  a rgued  fo r th e  appellant.— T he  ap

p e lla n t does n o t come w ith in  e ith e r o f the  descrip 
tions  o f persons fro m  whom  these notes m ay be 
Bued o r  recovered; the  w ords are “  fro m  the  ow ner 
o r any agent w ho bas a u tho rised  the  d ra w in g  o f the  
no te .”  T he  case finds  th a t he d id  n o t au tho rise  
th e  note ; unless, b y  effect o f th e  s ta tu te , th e  law

clear th a t  a reg is te re d  owner, m ere ly  as such, 
1 8  n o t liab le  fo r  charges in c u rre d  a bou t a sh ip . 
Reeve v . Davies  (1 A . &  E . 312), decided th a t  no 
ac tion  la y  in  respect o f repa irs  aga inst reg is te red  
owners, w here u n d e r a tim e  ch a rte r-p a rty , the  
cha rte re rs  bound  them selves to  do repa irs . So 
h i H ibbs  v . Ross (L . Rep. 1 Q. B . 534; 2 M ar. 
L a w  Cas. O. S. 397), a lth o u g h  th e  m a jo r ity  
of th e  c o u rt he ld  th e  re g is te r to  be p rim d , 
facie  evidence o f th e  persons w ho  em ployed the 
shipkeeper, i t  does n o t seem to  have been sug 
gested th a t th e y  cou ld  have been on any o the r 
g ro u n d  liab le  fo r  damage in cu rre d  by the  p la in t if f  
who was la w fu lly  on board. I n  the  same way, 
w here the  ow ner abso lu te ly  demises the  sh ip , 
and thus  p a rts  w ith  th e  possession o f he r and he r 
cargo, he can have no lie n  fo r  h e r e a rn in g s : 
M aude and P o llo c k ’s L a w  o f M e rch a n t S h ipp ing , 
3 rd  ed it., p. 296. [ F ie l d , J .— Sandem ann  v . S cu rr  
2 M a r. L a w  Cas. O. S. 446 ; L .  Rep. 2 Q. B . 8 6 , 
d iscussed a ll those a u th o r it ie s .] The  re s u lt is th a t 
th e  ch a rte re r, upon such a ch a rte r as th is , is  the 
ow ner fo r a ll purposes.

P o land , contra .— T he w o rd  “  ow ner ”  in  sect. 169 
has no lim ita t io n , th e  w ords  “  w ho has au tho rised  
th e  d ra w in g  o f  th e  no te ,”  a p p ly in g  o n ly  to  the  
agent w ho is m ade responsib le. T h ro u g h o u t the 
p rov is ions o f th e  A c t  conce rn ing  re g is try , the  
re g is te r  is  made p r im d  fa c ie  th e  p roo f o f  ow ner- 
sh ip . R y Beofc 7 0  i t  is expressly  p rov ided  th a t a 
M o rtg a g o r o f  a sh ip  sha ll n o t cease to  be ow ner 
hy  reason o f h is  m ortgage. A n d  as by  th e  ch a rte r 
the owners are  to  have a lie n  upon th e  cargo and 
fre ig h t fo r  arrears o f h ire , i t  is reasonable th a t 
they should be lia b le  fo r  wages w h ich  produce th e  
fre ig h t.  T h is  is  a l ia b i l i t y  im posed b y  s ta tu te  
u Pon the  ow ner, and he has a rem edy over aga inst 
the  cha rte re r, and i t  can be no g re a te r h a rd sh ip  
upon th e  ow ner th a n  upon the agent w ho au
tho rised  th e  note. B o th  can p ro te c t themselves 
L I ie l d , J .— C ou ld  W est, the  sa ilo r, sue the  appel
la n t fo r  h is wages ?] N o , b u t the  s ta tu te  a lte rs  
fue  com m on law  w ith  respect to  h is  w ife ’s rem edy 
W hils t the  sh ip  is  abroad. The  sa ilo r has a lien  
upon  th e  sh ip  fo r  h is  wages (sect. 182), and th e  law  
has created th is  secu rity  o f a s im ila r  n a tu re  fo r 
the  recovery upon  a llo tm e n t notes.

A  L .  S m ith  in  rep ly .
Eefc. 21.— Field, J., de live red  the  ju d g m e n t o f 

M e llo r, J ., and h im se lf.— T h is  was an appeal from  
^  o rde r o f S ir  R o b e rt Carden made u n d e r the  
169th section o f th e  M erch a n t S h ip p in g  A c t  o f 
Joo4, w hereby he ordered the  appe llan t to  pay to
he respondent the  sum  o f 18b, be ing  th e  am ount 

° t  th re e  m o n th ly  in s ta lm e n ts  due u n d e r an a llo t
m ent note o f th e  13 th  Feb. 1875, by  w h ich  the

[Q .B . D iv .

m aste r o f the  Sydney H a l l , and th e  respondent’s 
husband H e n ry  W e s t (who was a seaman se rv ing  
on board), d irected  M r. W . T . H en ley , to  pay to  
th e  respondent a m o n th ly  sum  o f 6 Z., as p a rt o f 
wages agreed to  be pa id  to  h e r husband fo r h is 
services.

U p o n  the  facts o f th e  case i t  appeared th a t 
th e  appe llan t was th e  reg is te red  ow ner o f the 
sh ip  Sydney H a l l ,  and th a t  in  O ct. 1874 (she then  
being a t L isb o n ), he entered in to  a ch a rte r-p a rty  
w ith  M r. H en ley , to  w hom  the a llo tm e n t no te  was 
d irec ted , fo r he r h ire  a t a lu m p  paym ent of 350b per 
m on th . B y  the  te rm s of the  ch a rte r the  sh ip  was 
to  be placed u n d e r the  d ire c tio n  o f the  c h a rte re r 
to  be em ployed by h im  fo r th e  conveyance o f 
m erchandise o r cable service. B y  ano the r clause 
o f  th e  cha rte r, th e  steam er was le t fo r  th e  sole use 
o f th e  ch a rte re r fo r  th ree  o r m ore ca lendar m on ths 
a t h is  op tion, and he was to  pay the  s tipu la ted  
fre ig h t  u n t i l  th e  sh ip  was re tu rn e d  by  h im ; the 
ch a rte re r was fa r th e r  to  fin d  a ll sh ip ’s stores, to  
pay crew ’s wages, repa irs  o f engines and bo ile rs, 
&c., th e  appellant p a y in g  h is insurance on th e  vessel 
on ly . The  vessel was to  be de live red  up by the  
c h a rte re r to  th e  appe llan t on th e  te rm in a tio n  of 
the  ch a rte r, fa ir  wear and tea r excepted. The  
cha rte re r, h a v in g  taken  possession o f th e  ship 
u nder th e  cha rte r, appo in ted  one Faw cus as 
m aster, and th e  la t te r  engaged th e  responden t’s 
husband as one of th e  crew . I n  the  a rtic les  o f 
agreem ent entered in to  between them  the  sum  o f 
6 Z. m o n th ly  o f h is wages was a llo tte d  to  th e  re 
spondent, and the  a llo tm e n t no te  in  question was 
th e reupon  g iven  to  he r, b y  w h ich  th e  m aster and 
the  seaman req u ire d  th e  ch a rte re r to  pay to  he r 
the  a llo tte d  sum . T he  note hav ing  been p re 
sented to  M r.  H en ley , he acted upon i t ,  and paid 
th e  responden t several o f the  in s ta lm e n ts  due 
u n d e r i t ,  b u t in  o r  a fte r  M ay  1874, h is  a ffa irs  
w e n t in to  liq u id a tio n , and some o f th e  subsequent 
in s ta lm e n ts  h a v in g  fa llen  in to  a rrear. the  respon
d en t commenced sum m ary proceedings u n d e r the  
169th  section aga ins t the  appellant, as reg is te red  
ow ner to  recover th e  arrears. U pon  th e  hea rin g  
o f th e  sum m ons th e  m ag is tra te  he ld  in  accord
ance w ith  th e  co n ten tion  before h im , th a t the  
appellant, be ing  the  de fa c to  reg is te red  ow ner of 
the  Sydney H cd l, was liab le  to  the  respondent fo r  
these in s ta lm e n ts ; and i t  is th e  appeal from  th a t 
o rd e r w h ich  we have now  to  decide.

W e  are o f op in ion  th a t  the  o rd e r cannot be sup
p o rted . N o th in g  can be c leare r than th a t fo r  tho  
w hole  am ount o f wages, o f w h ich  these a llo tted  
sum s fo rm ed p a rt, the  respondent’s husband had no 
rem edy aga inst the  appellant. I t  was n o t and 
cou ld  n o t be reasonably contended th a t he b y  
h im se lf o r  b y  any au thorised agent had entered 
in to  any con trac t w ith  th e  respondent’s husband, 
o r g iven  any a u th o r ity , expressed o r  im p lie d , fo r 
th e  d ra w in g  o f th e  note in  question. The  on ly  
serious con ten tion  upon w h ich  h is  l ia b i l i t y  was 
sough t to  be rested before us was th a t, inasm uch 
as he was the  de fa c to  reg is te red  ow ner o f the  
Sydney H a ll,  he was the  ow ner w ith in  the m ean ing  
o f the  169th s e c tio n ; and i t  was u rged  th a t b y  
th a t section a special and  pecu lia r r ig h t  and rem edy 
are g iven  to  the  w ife  to  sue and recover aga inst 
th e  appe llan t under he r husband’s con trac t w ith  
th e  m aster, a lth o ug h  th e  husband cou ld  no t h im 
se lf have recovered as aga inst th e  appellant.

N ow , in  o rde r to  dispose o f th is  question, we m us t 
consider w h a t were th e  respective  pos itions o f the

M e ik l e r e id  (app.) v. W est  (resp.)
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appe llan t and o f M r.  H en le y , the  c h a rte re r and 
the  m aster, in  o rde r to  see w he the r the  appe llan t 
can be t r u ly  said to  h a re  been such “  ow ner ”  
w ith in  th e  m ean ing  o f th e  section in  question. 
T he  ob ject o f th e  section is to  enable a seaman 
w hen about to  leave home on a voyage to  m ake 
p ro v is io n  fo r  h is  w ife  d u r in g  h is  te m p o ra ry  
absence. T he  mode b y  w h ich  th is  is  done is by  
enab ling  h im  to  set a p a rt in  the  hands o f h is 
em p loye r a p o rtio n  o f th e  wages w h ich  he is 
ea rn ing  on board, and to  g ive  h is  w ife  the power 
o f  rece iv ing  them .

N o w , in  th e  presen t case, a lth o u g h  th o  ap
p e lla n t was in  every sense before th e  execu tion  
of the  ch a rte r-p a rty  th e  “ o w n e r”  o f the  sh ip , 
he had by  th e  execu tion  o f  th a t in s tru m e n t 
e n tire ly  d ivested h im s e lf n o t o n ly  o f th e  pos
session of b u t also o f a ll co n tro l over her. T he  
ch a rte r-p a rty , as is  a lready stated, conta ins no t 
o n ly  w ords o f  demise, w h ich  b y  them selves passed 
th e  possession o f the  sh ip  fo r  the  s tip u la te d  tim e  
to  th e  cha rte re r, b u t also conta ined the  o th e r s t i
pu la tions  above set o u t c a rry in g  ou t. th e  same 
ob ject. The  cha rte re r, in  fact, appo in ted  the  
m aster, and the  m aster so appoin ted  pa id  the  
wages as th e  c h a rte re r ’s agent. T he  appe llan t 
had no co n tro l ove r e ith e r the  sh ip , o r the  m aste r, 
o r the  voyage, o r th e  crew . Indeed, his r ig h ts  in  
respect o f the sh ip  were lim ite d  to  the bare r ig h t  
to  receive th e  s tip u la ted  h ire , and to  take  her 
back in to  h is  possession w hen th e  c h a rte r shou ld  
come to  an end. The  appe llan t n o t o n ly  m ade no 
con tra c t w ith  the  responden t’s husband e ith e r 
h im s e lf o r b y  any au tho rised  agent, b u t  th e  a rtic les  
o f agreem ent are made b y  th e  m aste r, and the  
a llo tm e n t is, b y  the  express d irec tio n  o f th e  re 
spondent’s husband and th e  m aste r, d irec te d  to  
the  cha rte re r, w ho  acted upon i t  u n t i l  h is  fa ilu re .

U n d e r these c ircum stances, we cannot th in k  
th a t i t  was th e  in te n tio n  o f the  L e g is la tu re  to  
im pose a l ia b i l i t y . upon a sh ipow ne r th ro u g h  the  
con tra c t o f th ird  parties , and w ith o u t any act o r  
co n tra c t o f h is  own, m ere ly  because he is re g is 
te red  as ow ner. T he  a u th o rit ie s  are num erous 
w h ich  p o in t to  the  d is t in c tio n  between those cases 
in  w h ich  the  effect o f th e  ch a rte r is to  re ta in  the 
ow nersh ip  in  th e  ow ner, and those in  w h ic h  he 
pa rts  w ith  a ll possession and co n tro l, and th e y  are 
vested in  th e  c h a rte re r as te m p o ra ry  owner. 
The  presen t case fa lls  c le a rly  w ith in  th e  la tte r  
branch, and we th in k  th a t the  m eaning o f the  w ord  
“  ow ner ”  in  the  169bh section a t least m u s t be 
res tra ined  to  such actual ow ner fo r  th e  t im e  be ing 
of th e  sh ip  as e ith e r h im s e lf o r  by  h is  m aste r o r 
o th e r au tho rised  agent manages and co n tro ls  her, 
and enters in to  the  agreem ent fo r  th e  wages o f 
w h ich  the  a llo tm e n t note is pa rt. M r. P o land 
was unable to  p o in t o u t any sa tis fa c to ry  reason fo r 
th e  a lleged d is tin c tio n  between the r ig h ts  o f  the  
seaman in  respect o f th e  wages them selves, and 
th a t o f  h is w ife  in  respect o f th e  p a rt advanced by 
means o f tho  a llo tm e n t note. I t  was u rged  before  
us th a t, as th e  appe llan t had th e  bene fit u n d e r the  
ch a rte r o f h is  t im e  fre ig h t,  w h ich  cou ld  n o t have 
been earned w ith o u t th e  services o f th e  seaman, i t  
was n o t u n ju s t to  make h im  liab le . I t  m ig h t  as 
w e ll have been said th a t because a person con
trac ts  w ith  and pays a responsib le  b u ild e r  fo r  
b u ild in g  a house, and th e  b u ild e r o m its  to  pay 
h is  jo in e r  o r  b ric k la y e r, the  person c o n tra c tin g  
has the  bene fit o f th e ir  w o rk , and o u g h t to  pay 
them  fo r  i t .

v. B a r in g  a n d  a n o th e r . [Q.B. Div.

U p o n  these grounds we come to  the  conclus ion 
th a t the appe llan t is n o t lia b le  fo r th e  a rrears  o f 
th e  advance note, and th a t  the  o rde r o f S ir  R o b e rt 
Carden a tte m p tin g  to  m ake h im  so m u s t be 
quashed.

Judgm ent f o r  appellant.

S o lic ito rs  fo r the appe llan t, E ll is  and Crossfiel.
S o lic ito r  fo r  th e  respondent, T . J. N e lson.

Thursday, Feb. 17,1876.

S a u n d e r s  a n d  a n o t h e r  v . B a r in g  a n d  a n o t h e r . 

M a rin e  insu rance— T o ta l loss —  Sale o f  cargo—  
N otice  o f  abandonm ent—E le c tio n  by assured— 
P ro  ra ta  fre ig h t.

I n  a n  ac tion  aga inst und erw rite rs  on a p o lic y  o f 
insurance upon a  cargo o f  coals to Yokoham a, i t  
was proved th a t the ship received such damage 
as to render i t  necessary to p u t in to  H ong  K ong  ;  
a n d  th a t when there competent persons decided  
tha t the cargo should be sold, as there w o u ld  be 
great danger o f  spontaneous combustion i f  i t  
were conveyed to its  o r ig in a l des tina tion . N o  
notice o f  the abandonm ent o f  the cargo was given  
to the u nderw rite rs , u n t i l  the c la im  was made f o r  
the to ta l loss, but the coals had  been p u b lic ly  sold 
a t H ong  K ong. The proceeds o f  the sale had  
been handed over to the shipowners, and  they had  
offered them to the charterers, less a  considerable  
sum  w h ich  they w ith h e ld  in  paym ent o f  pro  ra ta  
fre ig h t,  on cond ition  th a t they should receive a  
receipt in  f u l l  o f  a l l  demands. T h is  the charterers 
declined to give. The u nderw rite rs  now  refused  
to pay, upon the g round th a t the charterers had  
n o t abandoned the cargo.

H e ld , tha t the p u b lic  sale, p e r se, vested the proceeds 
o f  the sale in  the u nderw rite rs , and  th a t the cha r
terers had  done n o th ing  subsequently w h ich  
showed a n  election on th e ir  p a r t  to  take the 
proceeds.

T h is  was an ac tion  on a p o lic y  o f  insu rance  
tr ie d  before L o rd  C o le ridge  and a special ju r y ,  a t 
G u ild h a ll,  on the  16 th  Dec. 1875, when the  ju r y  
found  a v e rd ic t fo r  th e  p la in t if f ,  b u t  leave was 
reserved fo r  the  defendants to  m ove to  have the  
v e rd ic t en tered  fo r themselves.

D efendants now  m oved in  accordance w ith  the 
leave reserved.

The facts as th e y  appeared a t the  t r ia l  w ere  as 
fo llow s : T he  p la in t if fs  were m erchan ts , c a rry in g  
on business in  L iv e rp o o l and Lo n do n , and th e  
defendants were d irec to rs  of a m arine  insurance  
com pany. O n th e  19th Dec. 1872, the  p la in 
t if fs  entered in to  a c h a rte r-p a rty  w ith  the  owners 
o f a G erm an sh ip , the  M a ry  A n n a , fo r  the  
conveyance o f a cargo o f coals fro m  C a rd iff  to  
Y okoham a. O n th e  6 th  Feb. 1873, the p la in t if fs  
effected w ith  the  defendants the  p o lic y  w h ich  is 
the  sub jec t o f th is  ac tion , fo r th e  sum  o f 16502. on 
th e  said cargo o f coals.

T he  M a ry  A n n a  sailed fro m  C a rd iff on  the  20 th  
Feb. 1873. I n  th e  June, and again in  th e  Septem ber 
fo llo w in g , the  sh ip  experienced v e ry  severe w eather, 
lo s t h e r masts, and i t  became necessary to  je tt is o n  
a p o rtio n  o f th e  cargo. A s  she was in j|g re a t  
danger th e  cap ta in  made fo r  H o n g  K o n g , w h ich  
was the  nearest p o rt o f re fuge, and a rr iv e d  there  
on th e  5 th  O ct. H e  then  made th e  usual 
p ro te s t, and the  sh ip  was surveyed  and condem ned
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W hen  the  cargo was unsh ipped i t  was found  to  be 
so m uch damaged th a t  the re  w o u ld  be v e ry  g rea t 
danger o f spontaneous com bustion  i f  it. were 
taken  on to  Y okoham a, and the  su rve yo r recom 
mended th a t  th e y  should be sold by  p u b lic  auction. 
T h is  was done, and th e  sum realised was con
s ide rab ly  ove r the  in su re d  value, b u t th e  average 
ad jus te rs  a t H o n g  K o n g  deducted a sum  fo r pro  
ra id  f re ig h t ,  on the  g ro u n d  th a t  th e  vessel was a 
G erm an one, w h ich  reduced the  n e t proceeds of 
the  cargo to  583i. T h is  was sent to  the  s h ip 
owners, and they o ffered i t  to  th e  p la in tif fs  on 
co n d itio n  th a t th e y  shou ld  g iv e  a rece ip t s ta tin g  
th a t i t  was on se ttlem en t o f a ll questions w ith  the 
owners o f th e  sh ip . T h is  w ou ld  have precluded 
any fu tu re  question  as to  th e  p ro  ra id  fre ig h t, 
and was in  consequence declined  by th e  p la in tif fs  
th o u g h  w ith o u t co n su ltin g  th e  u n d e rw rite rs , and 
th e  p la in t if fs  then  sent in  a c la im  to  th e  defendants 
fo r  a to ta l loss. T h is  the  defendants declined  to  
pay.

B u tt,  Q .C .and C. J .M a th e w  fo r  th e  de fendants.—  
T he  f ir s t  s u b s ta n tia l questfon is, W h o  is to  bear 
the loss cansed b y  the  deduction  o f the  p ro  ra ta  
f re ig h t  ? [ B l a c k b u r n , J .— I f  i t  is p roved  to  be a 
to ta l loss, you m u s t decide th a t question  w ith  the 
sh ipow ners .] I n  re a lity  th is  question w i l l  tu rn  
upon th e  e ffect o f th e  sale of the  ca rgo  a t 
H o n g  K o n g ; and as to  th is  the  decision in  the 
Common P leas in  th e  case of F a rn w o rth  v. H yde  
<2 M ar. L a w  Cas. O. S. 187, 4 29 ; 18 0 . B ., N . S., 
835; 12 L .  T . R ep. N . S. 231) is aga inst us, fo r the re  
! t  is stated th a t th e  sale ha v in g  been p ro p e rly  made 
■was an a c tua l to ta l loss. B u t  in  the  present case 
we m u s t go a step fu r th e r  than  th a t, and consider 
w h e th e r th e  sale its e lf  w ith o u t a n y th in g  m ore w h a t
ever vests th e  proceeds im m e d ia te ly  in  th e  u n d e r
w r ite r ,  o r m u s t the re  be some e lection on the p a rt 
° f  the assured to  do so P I t  is  adm itte d  th a t notice  
° f  abandonm entcou ld  n o t be g iven  before the  sale, 
b u t does the  sale p e r se vest a t once th e  proceeds 
m  the  u n d e rw r ite r  ? [ B l a c k b u r n , J.— The p a rty  
m sured is never ob liged  to  c la im  in d e m n ity  ; b u t 
tbe  act o f c la im in g  the  in d e m n ity  a t once vests 
fh e  proceeds in  th e  in su re rs .] Suppose the  p ro 
p e rty  so ld fo r  a considerable sum m ore than  the 
■nsured value, i t  is ev id e n t th a t  in  th a t  case the  
sale w i l l  n o t p e r se vest th e  proceeds in  the  
m surers. [ L u s h , J .— S upposing  th a t some elec- 
t l °n  is  necessary, su re ly  the  p resen ta tion  o f the 
c la im  is su ffic ie n t.] I t  appears fro m  the correspon
dence th a t the  p la in tif fs  were o ffered a sum o f 5831. 
io r  th e  loss th e y  had susta ined, b u t they  declined 
to  receive i t  because the fo rm  o f rece ip t was n o t satis
fa c to ry  to  them selves ; they gave us no o p p o r tu n ity  
o f accep ting  o r re je c tin g  th is  lu m p  sum , and th a t 
c lea rly  ind ica tes th a t th e y  never d id  an y  act w h ich  
am ounted to  an e lection to  consider the  proceeds 
Cot th e ir  ow n ; and i t  is  su ffic ien t th a t th e y  d id  
no t elect to  say th a t the proceeds were ours. There  
are a u th o rit ie s  to  show th a t some act was necessary 
on th e  p a rt o f th e  assured to  d ives t them selves of 
fee proceeds. The  ju d g m e n t o f L o rd  C hance llo r 
T o ttenham  in  F lem in g  v. S m ith  (1 H . o f L .  Cas. 
” 13), com m ented on b y  B la ckb u rn , J., in  R a n k in  
y- B o lte r  (2 A sp . M a r. L a w  Cas. 65 ; L .  Rep. 
4  E n g . &  l r . A p p . 123), says, “ T he y  were 
s u ffic ie n tly  in fo rm e d  o f  w h a t had taken  place 

enable them , i f  they  th o u g h t proper, to  take  
epoc them selves the  chance o f the  benefit o f re ta in - 
jc g  the  ow nersh ip  o f th e  p ro p e rty , instead of 
ta k in g  th e  sum  w h ich  was secured to  them  b y  th e

p o lic y  effected w ith  the  u n d e rw rite rs  on the  vesse l; 
and i f  th e y  acted upon th a t  o p p o rtu n ity  o f elec
t io n  th e y  sure ly  cannot a fte rw a rds  tu rn  round  and 
go aga inst the  u n d e rw r ite rs  as fo r  a to ta l loss.”  
N o  d o u b t th e  p o in t a t issue in  th a t case was as to  
w he the r fo rm a l no tice  o f abandonm ent was neces- 
sarv, b u t th e  passage c ited  shows th a t the re  m us t 
be some e lection on th e  p a rt o f the assured. T h a t 
b e ing  so the  question arises on whom  does the  
bu rd e n  o f p roo f lie  to  show th a t  th e  proceeds are 
trea ted  b y  the  assured as th e ir  ow n and n o t as 
be long ing  to  th e  u n d e rw rite rs . [ L u s h , J .— T h a t 
is, are th e y  to  be considered as b e long ing  to  the 
assured u n t i l  th e y  repud ia te  them , o r do th e y  
be long to  the  u n d e rw rite rs  u n t i l  the  assured elect 
to  take them  ? F a rn w o rth  v. H yde  (u h i sup ) 
seems to  se ttle  the  p o in t th a t th e  sale im m e d ia te ly  
vests th e  proceeds in  th e  u n d e rw rite rs . B l a c k 
b u r n , J .— The question o f e lection was discussed 
in  S tr in g e r  v . E n g lis h  a nd  Scottish M a r in e  
Insurance  Com pany  (2 M ar. L a w  Cas. O. S. 440 ; 
L .  Rep. 4 Q. B . 676), b u t the question as to  the 
tim e  o f e lection o r w h ich  side m u s t p rove  i t  d id  no t 
th e re  a r is e ; the  decision was th a t th e  assured 
h a v in g  elected was bound b y  such e lec tion .] I t  is 
c lear fro m  the  oases c ite d  th a t no tice  o f abandon
m en t is n o t necessary, s t i l l  th e  mere sale does n o t 
d ives t th e  proceeds fro m  the  ow ner. I n  R oux  v. 
S a lvado r  (3 B ingham  N . C. 266) L o rd  A b in g e r, 
in  g iv in g  ju d g m e n t, says, “ The  assured m ay p re 
c lude  h im se lf from  recove ring  a to ta l loss if ,  by  any 
v ie w  to  his ow n in te re s t, he v o lu n ta r ily  does, o r 
p e rm its  to  be done, any act w hereby th e  u n d e r
w r ite r  m ay be p re jud iced  in  th e  recovery  o f th a t 
m oney. Suppose, fo r  exam ple, th a t the  m oney 
received upon th e  sale shou ld  be g re a te r than , o r 
equal to , the  sum  insu red  ; i f  the  insu red  a llow s i t  
to  rem a in  in  the  hands o f h is agent, o ro f the p a rty  
m a k in g  the  sale, and trea ts  i t  as h is  own, he m u s t 
ta k 9  upou h im s e lf th e  consequence o f any subse
quent loss th a t  m ay arise o f th a t m oney, and can
no t th ro w  upon the  u n d e rw r ite r  a p e ril o f th a t 
n a tu re  ”  (p. 288). T h is  case im p lie s  c le a rly  th a t  i t  
rests w ith  the  assured to  m ake an e lec tion  a fte r 
the  sale. I n  th e  p resen t case i t  is contended th a t 
th e  p la in t if f  has v o lu n ta r ily  le ft  th e  proceeds in  the 
hands of ano the r p a rty . Then as to  th e  question  o f 
p ro  rata, f re ig h t, th a t  i t  is  e n tire ly  a m a tte r fo r the  
assured— w ith  th a t th e  u n d e rw rite rs  have n o th in g  
to  do. B a il l ie  v . M o n d ig lia n i (P a rk  on In s u r., vo l. 
1 p. 116 ; 6  T . R . 421). [ B l a c k b u r n , J . : I f  the 
goods have increased in  value by be ing ca rrie d  to  
H o n g  K o n g  and th e  sh ipow ner has a lie n  upon 
them , su re ly  the  u n d e rw rite rs  cannot a va il th e m 
selves o f the  increased value and n o t pay pro  ra id  
f re ig h t . ]

K n igh t v. F a ith , 15 Q. B., 649 ;
Lloyd  v. Guibert, 2 Mar. Law Cas. O. S. 26, 283 ;

L . Rep. 1 Q. B. 115 ; 13, L. T. Rep. N. S. 602;
Arnould Mar. Insnr. vol. 2, pp. 878, 884.

Cohen, Q .C .,and ,F . W. H o llam s, fo r  th e  p la in tif f ,  
were no t called upon.

B l a c k b u r n , J .— T he  m ere fa c t th a t  th is  cargo 
o f coals had been so damaged b y  th e  pe rils  of 
th e  seas as to  render an im m ed ia te  sale neces
sary, and th a t th e y  were so sold, su ffic ien t 
to  c o n s titu te  a to ta l loss. See R oux  v . S a l
vador (u b i sup.). I t  is  n o t necessary to  say 
m ore  on th e  p o in t than  is the re  said by  L o rd  
A b in g e r, “  W hen  th e  sub jec t m a tte r  insu red , has 
b y  a p e r il o f th e  sea lo s t its  fo rm  and species, 
w here a sh ip , fo r  example, has become a w re ck ,
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or a m ere congeries o f p lanks , and has been bond  J 
f id e  sold in  th a t state fo r  a sum  o f m oney, the 
assured m ay recover a to ta l loss w ith o u t any 
abandonm ent. I n  fact, w hen such a sale takes 
place, and in  the  op in ion  o f the  ju r y  is ju s t if ie d  
by necessity, and a due reg a rd  to  the  in te re s ts  o f 
a ll pa rties , i t  is made fo r  the  bene fit o f the  p a rty  
w ho is to  susta in  th e  loss ; and i f  the re  be an 
insurance th e  ne t am ount o f the sale a fte r de
d u c tin g  the  charges, becomes m oney had and 
received to  the  use o f the  u n d e rw r ite r, upon  the  
paym en t by  h im  o f the to ta l loss.”  The  goods in  
th is  case ha v in g  o f necessity been tu rn e d  in to  
m oney, there  is  a to ta l lo s s ; and fo r th is  the  
u n d e rw rite rs  are liab le , w ith , however, the  r ig h t  
to  receive the  m oney fro m  th e  hands o f those who 
received it .  I f  the  assured had possession o f i t ,  
i t  w o u ld  be deducted fro m  th e  to ta l loss, b u t 
w here the  m oney is in  the  hands o f a th ird  p a rty , 
the  assured is e n tit le d  to  be pa id  th e  to ta l loss, 
and they  m ay tre a t th e  am oun t as a deb t due to  
them , b u t sub jec t, o f course, to  a l ia b i l i t y  in  case 
th e y  have done any act w h ich  w ou ld  lessen the  
chance o f its  recove ry  by the  u n d e rw rite rs . T h is  
becomes e x tre m e ly  im p o rta n t w here th e  ho lde r of 
the  m oney becomes b a n k ru p t, and L o rd  A b in g e r  
r ig h t ly  exp la ins the  law  in  com m enting  on M itc h e ll 
v . F a d ie  (3 B in g . X . 0 . 290) th a t “ even when a 
to ta l loss has occurred  by a sale o f the  goods, 
the  assured m ay, by  h is  ow n conduct in  e lec ting  
to  take  the  proceeds instead o f m a k in g  h is 
c la im  on th e  u n d e rw r ite r, i f  he the reby  a lte rs  the  
facts so as to  a ffect the  in te re s t o f the  u n d e r
w r ite r ,  fo r fe it  h is  c la im  to  recover a to ta l loss.”  
T h a t c lea rly  shows th a t  i f  a n y th in g  in  th is  case 
ju s t if ie d  us in  in fe r r in g  th a t  th e  insured  had said,
“  W e  p re fe r to  keep the  proceeds ”  (and i t  has been 
shown th a t th e y  am ounted to  19001, whereas th e  
insu red  value was 1650Z.), they  w ou ld  be bound by 
th e ir  e lection. A n d  the  fa c t o f th is  balance a r is in g  
w ou ld  have in c lin e d  us to  th in k  th a t th e  p la in tif fs  
m ig h t have w ished to  c la im  th e  proceeds, b u t we 
f in d  no trace o f a n y th in g  o f the k in d . T hey 
heard  o f the  va lue  rea lised  b y  th e  sale, and of the  
c la im  fo r  p ro  ra ta  f r e ig h t  a t th e  same t im e ; then  
th e y  were offered a sum  o f 583Z. in  fu l l  sa tis fac
tio n , b u t  th is  th e y  declined. A t  th a t  tim e  they 
w ere e v id e n tly  fu l ly  aware th a t i f  th e y  to o k  the 
proceeds they  w ou ld  be m ost p ro b a b ly  invo lved  
in  a la w  s u it, and so th e y  w ou ld  be less in 
c lined  to  e lect to  take  th e  proceeds. H ow eve r 
th a t  m ay be, we fin d  no trace w ha tever o f such an 
e lection  on th e ir  p a rt. I f  in  d e c lin in g  the  583Z. 
th e y  were a c tin g  as agents o f the underw rite rs , 
th e ir  re fusa l m ay have raised th e  question  o f neg 
ligence, b u t I  feel abso lu te ly  ce rta in  th e  insurance 
com pany w ou ld  have to ld  them  to  do w h a t th e y  
d id . The  u n d e rw rite rs  m u s t pay th e  to ta l loss, 
and th e y  w i l l  then  be e n tit le d  to  take  a ll such 
steps to  ge t a ll th e  proceeds fro m  th e  hands o f 
th ird  pa rties , as th e  p la in t if fs  them selves could 
have taken.

L ush, J., concurred.
Judgm ent f o r  the p la in t if f .

S o lic ito rs  fo r  p la in tiffs , H o lla m s , Son, and 
Coward.

S o lic ito rs  fo r  defendants, W alton , B u lb ,  and 
W alton.

S a tu rda y , Feb. 12 ,1876.

S t r ib l e y  v . I m p e r ia l  M a r in e  I n s u r a n c e  C om
p a n y .

M a rin e in s u ra n c e — Concealment o f  m a te r ia l fa c ts — 
Average loss—N on-com m unica tion  by c a p ta in —  
F ra u d — P r in c ip a l and agent.

On the l l l h  Feb. 1874, two policies were effected 
upon a sh ip  and  fre ig h t “  a t an d  f r o m  M azagan  
to a p o rt o r p o rts  in  the U n ited  K in g d o m .”  The  
ship a rr ive d  a t M azagan on the 27th Dec. 1873. 
On the last n ig h t o f  the yea r a gale sprang u p , 
and the ship lost an  anchor. On the ls f  Ja n . the 
ca p ta in  went before a n o ta ry  an d  made a  protest 
as to the loss o f  the anchor by reason o f  
boisterous weather. O n the 9 th  Jan . he w rote  
to h is  owners, but d id  no t m ention the loss o f  the 
anchor. I n  an  action  to recover f o r  the subsequent 
to ta l loss o f  the ship.

M eld, th a t as the cap ta in  d id  no t w i l f u l ly  or 
f r a u d u le n t ly  conceal the fa c t  o f the loss o f  the 
anchor f o r  the purpose o f enabling  h im  to insu re , 
the po lic ies were not avoided.

T h is  was an a c tio n  on tw o  po lic ies o f  insurance  
b ro u g h t to  recover fo r th e  loss o f the  sh ip  Jessie, 
and was tr ie d  before G rove, J ., a t G u ild h a ll, on 
th e  4 th  Dec. 1875, w hen a v e rd ic t was g iven  fo r 
th e  p la in t if f  w ith  damages 850Z.

I t  was now  m oved to  en te r ju d g m e n t fo r  the  
defendant.

The  facts o f the case, w h ic h  appeared fro m  the  
evidence a t the t r ia l ,  were as fo llow s :—

O n th e  11 th  Feb. 1874, th e  p la in t if fs  effected an 
insurance  w ith  the  defendants upon th e  sh ip  Jessie, 
a t and fro m  M azagan, a p o r t  in  A fr ic a , to  a p o rt 
o r  po rts  in  th e  U n ite d  K in g d o m . The Jessie 
a rr iv e d  a t M azagan on th e  27 th  Dec. 1873, and 
anchored in  the roadstead. On the n ig h t  o f th e  
31st a gale sp ru n g  up, and the  Jessie los t he r s ta r
board anchor, b u t was o therw ise  n o t m a te r ia lly  
damaged. O n th e  1st Jan. 1874, th e  cap ta in  made 
a p ro tes t o f th e  fact, and on the 3 rd  th e  loa d in g  
o f the  vessel commenced. O n the  9 th  Jan. the 
cap ta in  w ro te  to  h is owners a le tte r  th a t  was 
received on the  21st Jan., and th is  was th e  o n ly  
com m u n ica tio n  they  rece ived) fro m  th e  cap ta in . 
T h is  le tte r  was lo s t. P la in t if f  swore th a t no m en
tio n  had been made in  i t  o f the  loss o f th e  anchor, 
a lth o u g h  th e  cap ta in  d id  say th a t j | th e ]  w eather 
had been bo isterous. T h is  le t te r  was n o t com 
m un ica ted  to  th e  u n d e rw rite rs . T he  loss o f the  
anchor and cable, i t  was a d m itte d , w o u ld  be a 
m a te ria l fa c t, b u t th e  question  was w h e th e r the 
p la in t if f  cou ld  be said to  have concealed a th in g  
n o t w ith in  his know ledge. T he  sh ip  was subse
q u e n tly  los t, and th is  ac tion  b ro u g h t to  recover fo r  
such loss. T he  defendants d ispu ted  th e ir  l ia b il i ty  
on the  g ro u n d  th a t the  p la in t if f  had concealed from  
th e m  th e  loss of th e  anchor, w h ich  was a m a te ria l 
fact.

Bussell, Q.C. and French, fo r  the  defendants.—  
I t  is  c lear fro m  th e  ease o f F itzhe rbe rt v . M athe r 
(1 T . Rep. 12), th a t  i f  the  cap ta in  does n o t d is 
close a m a te r ia l fact, th e  ow ner m us t be he ld  n o t 
to  have d isclosed it .  I n  h is ju d g m e n t L o rd  M ans
fie ld  says : “ N o w  w h e th e r th is  happened by fra u d  
o r neg ligence (o f th e  agent) i t  makes no d if fe r 
ence, fo r  in  e ith e r case th e  p o lic y  is  vo id .”  B u t 
the  present case is m uch  s tro n g e r th a n  th a t, fo r  
the re  “  th e  a gen t acted h o n es tly  w hen he w ro te  
the  le t t e r ”  (see 1 T e rm  Rep. 15), b u t here th e
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capta in , w r i t in g  on the  9 tb , d e lib e ra te ly  suppresses 
any m en tio n  o f th e  cable and anchor. [ B u c k - 
b u r n , J.— Y o u  are no t e n tit le d  to  say d e lib e ra te ly .] 
A t  a ll events he considered i t  o f so m uch  im p o r t
ance th a t he made a p ro te s t on the  sub jec t on 
the  1st Jan. A g a in , the case o f P rou d fo o t v. 
M ontejiore  (L . K ep . 2 Q .B. 511; 16 L .  T . Rep. N . S. 
585 ; 2 M a r. L a w  Cas. 0 .  S. 572) recognises the  
same p rin c ip le . T he re  C ockburu , O.J., q u o tin g  
B u lle r , J., says : “  I t  is the com m on question  every 
day a t G u ild h a ll, when one o f  tw o  innocent persons 
m u s t su ffe r b y  th e  fra u d  o r negligence o f a th ird ,  
w h ich  o f th e  tw o  gave c red it. H e re  i t  appears 
th a t th e  p la in t if f  tru s te d  Thom as (the  agent), and 
he m ust, the re fo re , take  the consequences.”  A n d , 
fu r th e r  on, he says : “  I f  an agent, whose d u ty  i t  
is, in  the  o rd in a ry  course o f  business, to  com 
m un ica te  in fo rm a tio n  to  h is  p r in c ip a l as to  the 
state o f a sh ip  and cargo, om its  to  d ischarge such 
d u ty , and th e  ow ner, in  the  absence o f any in 
fo rm a tio n  as to  any fa c t m a te ria l to  be com m u
n icated to  the u n d e rw rite r, effects an insurance, 
such insurance  w il l  be vo id , on the  g ro u n d  o f con
cea lm ent o r m is rep resen ta tion .”  The  case of G la d 
stone v. K in g  (1 M . &  S. 35), is a lso in  po in t. T he re  
th e  m aste r o f a sh ip  had o m itte d  to  com m unica te  
to  h is owners th e  fa c t o f the  sh ip  h a v in g  been 
d r iv e n  on a ro c k , and they , in  igno rance  o f the  
accident, had effected an insurance. I t  was 
fie ld  th a t the  cap ta in  was bound to  com m unica te  
the fact, and, to r  w a n t o f such com m un ica tion , 
th e  antecedent damage was an im p lie d  excep
tio n  fro m  the  insurance. [ B l a c k b u r n , J .— T h a t 
o n ly  am ounts to  th is , th a t  p la in tif fs  cannot re 
cover th e  va lue o f  th e  anchor. I n  b o th  P ro u d 
fo o t  v. M onte jio re , and Gladstone  v . K in g ,  th e  in 
fo rm a tio n  was in te n tio n a lly  ke p t b a ck .] T he  cases 
were n o t decided on th a t  g round, and in  F iiz -  
herbert v. M ath e r (u b i sup.), L o rd  M ansfie ld  ex
pressly  says, “  i t  m akes no d iffe rence  w he ther th is  
happened by frau d  o r neg ligence.”  [ L u s h , J .— In  
Proudfoot, v . M ontejiore  the re  was fra u d  as a fa c t.] 
N o  doubt, b u t th e  ju d g m e n t does n o t p ro 
ceed on th a t  g round . I ) uer, in  com m en ting  
° n  these cases (D u e r on Insu rance , vo l. I I . ,  p . 
1 2 0 ), says, “ i t  c e rta in ly  appears th a t th e  w e ig h t 
o f a u th o r ity  is  g re a tly  in  fa vo u r o f the d o c trin e  
th a t th e  om ission o f an agent, w h e th e r proceed ing  
fro m  fra u d  o r neg lect, to  g ive  in te llig e n ce  o f a 
loss w h ich  he is bound to  com m unicate , m ay 
operate as a fa ta l concealment.”  A g a in , “  th e  
concealm ent b y  an agent o f m a te r ia l fac ts  w h ich  
he is bound to  com m unica te , is alone su ffic ie n t to  
avoid the  insurance, w h ich  i t  alone enabled h is 
P rinc ip le  to  p rocu re . I t  is th e  w ro n g fu l act, o r 
om ission of th e  person, w hom  he tru s te d  and em 
ployed.”  I n  the present case, then, as a m a te r ia l 
fa c t know n  to  h is  agent has been concealed b y  the 
ow ner, the  v e rd ic t shou ld  be en tered  fo r  th e  
defendants.

A sp la n d  (w ith  h im  D a y , Q.C. and B e n ja m in , 
Q C ), was p roceeding to  argue th is  p o in t w hen 
he was stopped by the  cou rt.

B l a c k b u r n , J .— O n th e  firs t p o in t i t  c e rta in ly  
w ould be ve ry  d iffic u lt fo r us to  say th a t  th e  
v e rd ic t should be en tered  fo r th e  defendants. M r.  
R ussell says th a t th e  capta in  of th e  vessel was 
aw are th a t she had lost an anchor and cable, and  
did  n o t com m unicate th a t fa c t to  th e  p la in t iff , and  
,JPon th is  bare s tatem en t he argues th a t th e  ju d g 
m en t should be en tered  fo r the defendant— th a t as 
p o lic y  was “ a t and f r o m ”  M azagan, th e  loss o f

th e  anchor and the  bo isterous w eather were 
m a te ria l facts, and th e y  m u s t be h e ld  to  be kn o w n  
to  the  p la in t if f  under the  ru le  la id  dow n  in  
P rou d fo o t v . M ontejiore, and F itz lie rb e rt v. 
M athe r. These tw o  cases, however, o n ly  go 
so fa r as to  say th a t where th e  agent w ith  a 
v ie w  to  enable h is p r in c ip a l to  insu re , conceals a 
m a te r ia l fac t, then  the  p o lic y  is a vo id e d ; b u t  
w h e th e r gross neg ligence on  th e  agents’ p a rt 
w ou ld  do i t  they  don ’t  say. I n  Gladstone v . 
K in g  (u b i sup.), w here th e  in te n tio n  was n o t to  
enable th e  ow ner to  insure , i t  was h e ld  th a t  th e  
p o lic y  was n o t avoided, b u t o n ly  th a t the re  was an 
exception o u t o f the  po licy . I  cannot th in k  th a t 
every  concealm ent b y  a cap ta in , o f how ever s lig h t  
a m a tte r, w ou ld  p reven t an ow ner e ffe c ting  a good 
insurance . I  shou ld  m uch  p re fe r th e  doo trine  
la id  dow n in  P h ill ip s  on Insu rance  (vo l. 1, p. 299 
s. 564, 5 th  ed it.), th a t  w here the  concealm ent is  
fra u d u le n t th e n  the p o licy  is avoided. W e  canno t, 
the re fo re , en te r a v e rd ic t fo r  th e  defendant.

L u s h , J.— The f ir s t  question  we have to  dispose 
o f is  a m ost im p o r ta n t one, and  one on w h ich  we 
have had no case in  th is  c o u n try  to  gu ide  us. I t  
is  e v id e n t th a t  th e  sh ip  d id  n o t su ffe r fro m  th e  
loss o f her anchor so as to  a ffect th e  r is k ,  as she 
m u s t have had ano the r beforo s a ilin g  hom eward. 
She subsequently  sailed, and was lo s t ;  are we 
to  say th a t  th e  u n d e rw r ite rs  are n o t responsib le  
fo r  th e  to ta l loss because o f th e  om ission to  m ake 
kn o w n  the  fa c t o f the  loss o f th e  anchor ? T h a t 
decision w ou ld  be so s ta r t l in g  th a t  I  s h r in k  fro m  
it .  I t  w ou ld  be obv io u s ly  u n ju s t to  m ake  th e  
u n d e rw r ite r  liab le  fo r  th e  anchor, b u t i t  w o u ld  
be equa lly  u n ju s t th a t he shou ld  n o t be lia b le  
fo r  the  to ta l loss. W h e re  a m aste r o f  a Bhip, 
o r  o th e r responsib le  agent, w i l fu l ly  w ith 
holds any in fo rm a tio n , o r by cu lpab le  neg ligence 
w ith h o ld s  any m a te ria l fac t, i t  is q u ite  r ig h t  to  
h o ld  the  ow ner to  be so fa r  id e n tif ie d  w ith  h is  
agent as to  fo r fe it  the  po licy . I n  F itz lie rb e rt v. 
M ath e r  and  in  P ro u d fo o t v .  M onte jio re  the re  
was a to ta l loss in  each case, and th e  agent 
had w il fu l ly  w ith h e ld  in fo rm a tio n  fro m  th e  
ow ner to  enable h im  to  insure . B u t in  G la d 
stone v . K in g  th e  decision was o n ly  as to  
a p a r t ia l loss. T he  ow ner sought to  m ake the
u n d e rw r ite r  lia b le  fo r damage w h ich  had been 
done to  th e  sh ip  before the p o licy  was effected, and 
th e  c o u rt he ld  th a t quoad th a t damage th e  p o licy  
was vo id  ; b u t  n o t so w ith  rega rd  to  th e  w hole  
r is k . I n  th is  case the  u n d e rw r ite r  is n o t respon
s ib le fo r  the  cable and anchor, b u t the  loss o f the  
cable had n o th in g  to  do w ith  th e  loss o f the  
ship, and  th a t  loss is the  one b o th  pa rties  contem 
p la ted  when the  insurance was entered in to . F o l
lo w in g  the  decision in  Gladstone  v. K in g  the  p o licy  
here  rem ains good, as the re  has been no frau d u 
le n t o r  w ilfu l concealm ent o f a m a te ria l fact.

Q.u a in , J. concurred. M otion  refused.
A ru le  n is i had also been obta ined to  show cause 

w h y  there  shou ld  n o t be a new  t r ia l  on th e  g ro u n d  
of m isd ire c tio n , and also th a t  th e  v e rd ic t was 
ag a in s t th e  w e ig h t o f evidence, w h ich  was made 
absolute on bo th  grounds.

S o lic ito r  fo r  p la in t if f ,  J . M c D ia rm id .
S o lic ito rs  fo r defendants, Argles  and R a w lin s .
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C O M M O N  P L E A S  D IV IS IO N .

Reported by P . B . H u tc h in s  and Cy r il  D odd, Esqs., 
Barris ters-a t-Law .

Tuesday, Jan . 25 1876.

L e w is  v . G r a y .

M erchant S h ip p in g  Am endm ent A c t 1873 (36 &  37 
Viet. c. 85, secs. 12, 13, 14)— D etention of- sh ip  
by B o a rd  o f  T rade— B o a rd  o f  T ra d e — S h ip  and  
sh ipp ing .

I t  is no t necessary th a t the com p la in t made to the 
B o a rd  o f  T rade, as to the cond ition  o f  a  sh ip  
under sect. 12 o f  the M erchant S h ip p in g  A c t 
1873 (36 &  37 Viet. c. 85), should state th a t the 
ship “ cannot proceed to sea w ith o u t serious  
danger to hum an  life , ’ ’ bu t i t  is  suffic ient i f  by 
reasonable in ference i t  can be ascertained from , 
the w o rd in g  o f  the com p la in t th a t th is  in  fa c t  is  
the case. N e ith e r is  i t  necessary th a t the report 
made upon a  survey ordered by the B o a rd  
should so state, but i t  is  suffic ient i f  i t  can be 
ascertained by reasonable inference therefrom  
th a t th is  is  in  fa c t  the case.

Semble.— I f  the f ir s t  survey held by the B o a rd  
under th is  A c t is  u nsa tis fac to ry  o r insu ffic ien t a  
second survey m ay be held.

Semble, also, th a t the B o a rd  cannot upon a n  order 
f o r  the detention o f  a  sh ip  f o r  the purpose o f  
ho ld in g  a  survey, ju s t i f y  a  detention beyond w ha t 
is  reasonably necessary f o r  th a t purpose.

T h is  was an action  b ro u g h t to  recover damages 
fro m  th e  B oard  o f T rade  by reason o f the  de ten
t io n  b y  the  offic ia ls o f the  Board o f th e  p la in t if f ’s 
vessel. I t  had been agreed (before the  passing o f 
th e  M erch a n t S h ip p in g  A c t  1875, w h ich  has a 
p ro v is io n  to  th a t  effect) th a t  the  p r in c ip a l secre
ta ry  (M r. G ray) o f the  B oard  shou ld  represent 
th e  B oard , and be sued in  th e  action  as a no m in a l 
defendant.

I n  N ovem ber 1873, the  p la in t i f f ’s vessel the 
M a ry  A n n  a rr iv e d  a t H u l l  w ith  b a rley  fro m  S t. 
M alo.

O n the  7 th  N o v . 1873, the  B oard  o f  T rade  
received th e  fo llo w in g  le tte r  re la tiv e  to  th e  p la in 
t i f f ’s vessel fro m  th e ir  su rve yo r a t H u l l :

Board of Trade Surveyor’s Office, Customs House 
Hull, 6/11/73.

Sir,—Mr. McKenzie having called my attention to the 
brigantine M ary A n n , of Maldon, official No. 2817 we 
have examined her lights, &o., and from the defective 
state of her decks, and the general appearance of the 
vessel, I  am of opinion that she should be examined with 
the cargo out before being allowed to proceed to sea. 
She is at present loaded with grain which she is about 
to discharge.

Prom the Mercantile Navy L is t it  appears that this 
vessel was bnilt at Walker’B Northumberland, in 1831.

T he  B oa rd  in  re p ly  ordered  the vessel to  be 
detained fo r  th e  purposes o f su rvey, and  on the 
same day w ro te  to  the  p la in t if f  as fo llo w s :

. 7th Nov. 1873.
bir,—I  am directed by the Board of Trade to inform 

you that they have reason to believe that the British 
ship named at the foet hereof now or recently lying at 
the place named is, for the reasons stated, unfit to proceed 
to sea without serious danger to human life. The Board 
of Trade have, therefore, ordered her detention by the 
proper authority, until she can be surveyed. . . . A  copy 
of the surveyor’s report will be sent you on the com
pletion of the survey. Your obedient servant,

(Signod) T h o m a s  Gr a y . 
-‘ ho owner or master of the Mary Ann, of Maldon.

[C .P . D iv .

Sh ip  R eferred  to in  th e  above L e tter .

Name and P o rt 
o f R egistry. W here Ly ing .

H ere inse rt w hether by reason 
(1) o f the  defective condi
t io n  o f her h u ll, equipm ents, 
o r  m achinery, o r (2) o f over
loading, o r (3) o f im proper 
loading.

M a ry  A n n , of 
M aldon. H u ll,  &c.

O n the  12 th  N o v . 1873, the  su rveyors appo in ted  
by  th e  B o a rd  o f  T ra d e  inspected th e  vessel and 
re p o rte d  as fo llow s to  the  B o a rd :

Sir,—1 have the honour to report that we have 
examined the vessel to-day, and find that thorough repair 
will be required to render her seaworthy. The decks are 
quite worn out, the deck beams and knees are defective, 
and the timbers, where we had the ceiling removed, are 
found to be rotten.

As the vessel belongs to Sunderland the owner wishes 
to take her there for repairs, and we see no objection to 
her being towed there for that purpose.

T he  p la in t if f ,  on the  same day, the 12th N o v . 
1873, te leg raphed  to  the defendant a sk in g  h im  to  
B lo w  the  M a ry  A n n  to  proceed to  S unde rland  in  
b a lla s t and be repa ired  there , acco rd ing  to  the  
re p o rt. O n th e  15 th  N o v . th e  de fendant w ro te  to  
th e  p la in t if f  the  fo llo w in g  le tte r, enclos ing  a copy 
o f th e  above-m entioned r e p o r t :

Sir,—I  am directed by the Board of Trade to inclose 
for your information the accompanying copy of a report 
of the survey of the M ary Ann, of Maldon, and to state 
that they are prepared to allow her to be towed round to 
Sunderland for the neeossary repairs provided she starts 
early on a fine morning, and that the crew knowing the 
case are willing to go in her. U pon hearing from yon
that the repairs indicated in the accompanying report 
have been sufficiently and completely carried ont they will 
direct a re-survey of the vessel to be made, and will 
inform yon of the result. A ll expenses will have to be 
defrayed prior to the vessel leaving Hull.

(Signed) T h o m a s  Ge a y . 
On the  14 th  N ov. 1873, the  p la in t i f f  w ro te  to  

th e  defendant th e  fo llo w in g  le t t e r :
Sir,—I  take the liberty in writing you respecting my 

vessel the M ary Ann. The captain sent you a telegram 
to be allowed to proceed to Sunderland in ballast to have 
the neoessary repairs done as ordered by your surveyors. 
Being a stranger here 1 cannot get the credit I  require 
here, as I  can at my place of residenoe, Sunderland. The 
ship loaded a cargo of barley at St. Malo, and we have 
discharged it  here, and had not a single bushel damaged, 
as Buck I  trust you will grant permission for her to 
proceed.

O n the 9 th  Dec. 1873, the  p la in t if f  w ro te  to  the 
de fendant th e  fo llo w in g  le tte r  :

Sir,—Since my return from H ull, in which port the 
above-named ship now lies, I  regret that my circum
stances compel me to request of your Board of Trade to 
allow me to sail the Bhip in ballast about sixteen or 
eighteen hours sailing from there to here to have the 
repairs done in accordance with your survey. The M ary  
Ann  recently had heavy repairs to her hull, a new keel 
and in ballast makes no water, or if any, only a few 
inches when in dock, and has delivered 900 quarters of 
wheat without a bushel of it  being damaged by water 
bringing it  600 miles, during the voyage, by the log book’ 
encountering severe gales until she reached Hull. I  
believe if you can or will take this into consideration 
when I  inform you I  cannot afford to have her towed 
down under your restrictions as stated in yours of the 
15th Nov., viz., “  that yon are prepared to allow her to 
be towed round to Sunderland for the necessary repairs 
provided she starts early on a fine morning, and that the 
crew are willing to go in her ”—had her deck proved faulty 
in discharging her cargo. I  think at present she would 
not wet half a ton of her ballast. She was built near 
Sunderland, &c. I  now leave it  to yonr consideration to 
decide this my application.

On the 17th, the defendant replied as follows:

L e w is  v . G r a y .
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Si r ,— I  am  to  in fo rm  y o u  th a t  th e  B o a rd  are una b le  to  ] 
d e p a rt fro m  th e  c o n d itio n s  la id  dow n  in  th e ir  le t te r  o f 
th e  15 th  u lto .

O n the 2 9 th  Dec. 1873, th e  so lic ito rs  to  th e  
p la in t i f f  (Messrs. O liv e r  and B o t te r i l l  o f H u ll)  
w ro te  to  the  Board o f  T ra d e  on behalf o f th e ir  
c lie n t, the  p la in t if f .

On the  1st Jan . 1874, the de fendan t o r  the 
B oard  o f T rade  te legraphed to  Messrs. O liv e r  and 
B o tte r il l,  the  p la in t if f 's  so lic ito rs , as fo llow s :

T h e  B o a rd  o f T ra d e  w i l l  a llo w  th e  Mary Ann  to  s a il to  
S unde rland  on  c e rta in  co n d itio n s , w h ic h  w i l l  be se n t to  
y o u  b y  p os t.

On the  same day, the  1st Jan., th e  fo llo w in g  
le t te r  was sent b y  the  B oa rd  to  the p la in t i f f  con
ta in in g  as w i l l  be seen, th e  co nd itions  re fe rre d  to 
in  the  te legram .

U nseaw orth iness .
G en tle m en ,— In  re p ly  to  y o u r  le t te r  o f  th e  2 9 th , in  

w h ic h  y o u  re q u e s t th a t  th e  M ary A nn , o f  M a ld o n , m ay 
be p e rm itte d  to  s a il fro m  H u l l  to  S u n de rlan d  in s te a d  o f 
be ing  to w ed  to  th e  la t te r  p o r t ,  1 am  re qu e s te d  to  s ta te  
th a t  th is  B o a rd  w i l l  accede to  y o u r  re q u e s t o n  th e  con 
d it io n  th a t  b o th  m a s te r and  ow n e r s a il in  h e r ; th a t  she 
ca rr ie s  a  b o a t f i t te d  a fte r  th e  m a nn e r o f a life -b o a t to  th e  
s a tis fa c tio n  o f th is  B o a rd ’ s s u rv e y o r ; th a t  she proceeds 
d ire c t to  S u n d e rla n d , and th a t  a bond  w ith  tw o  s u re tie s  
in  th e  sum  o f 2001., c o n d itio n e d  as above, be handed to  
th e  c o lle c to r o f  cus tom s a t  S un de rlan d  before  th e  vessel 
8 ta r ts .

To th is  Messrs. O liv e r  and B o t te r i l l  rep lied , 
re p u d ia tin g  the  r ig h t  o f the  B oard  to  im pose con
d itio n s , and s ta tin g  th a t the p la in t if f  c la im ed 
damages fo r  the  de ten tion  o f h is  vessel.

O n the  7 th  Jan. 1874, the  de fendant w ro te  to  
M essrs. O liv e r  and B o tte re ll s e tt in g  o u t h is v iew  
o f the  facts, and then  c o n tin u in g  as fo llow s :

T h e  B o a rd  o f T ra d e  co u ld  o n ly  a cce p t and  a c t on th e  
re p o r t  w h ic h  s ta te d  th a t  th e  decks w ere q u ite  w o rn  o u t, 
and  th a t  w he re  th e  c e il in g  w as rem oved  th e  s u rv e y o r 
fo u n d  t im b e rs  to  be ro tte n , as a  re p o r t  sh ow in g  th a t  th e  
sh ip  was u n f it  to  proceed to  sea w ith o u t  se rio u s  dange r 
to  h um an  l i fe .  . . . The  fa c t rem a ins  th a t  th e  sh ip  is  
de ta ined , t h a t  a p a r t ia l  su rv e y  o n ly  has been h e ld  
on  h e r, and  th e  n e g o tia tio n s  w ith  th e  ow n e r fo r  re m o v in g  
h e r to  S u n d e rla n d  have fa lle n  th ro u g h . T h e  B o a rd  o f 
T ra d e  now  w ith d ra w  th e  m o d ific a tio n  o f th e ir  o rd e r by  
w h ic h  she co u ld  have  been a llo w e d  to  proceed  to  S unde r
la n d , and u n d e r th e  pow ers  g iv e n  by  th e  A c t  th e y  v a ry  
th e ir  o rde rs  as fo llo w s  v iz .  : th a t  as in  th e ir  o p in io n  th e  
sh ip  ca n n o t proceed to  sea w ith o u t  se rious  dange r to  
h um a n  l i f e  she s h a ll be d e ta in e d  a t  H u l l  fo r  fu r th e r  
s u rv e y  a n d  re p a irs .

(S igned) T h o m a s  Gr a y .
T he  p la in t if f ’s so lic ito rs  then  w r ite  and pro test. 

The  surveyors o f the  B oard  o f T rade  in  sp ite  o f 
the p ro tests  of the  p la in t if f  then  su rvey the  vessel, 
and on the  14th Jan. re p o rt to  th e  B oa rd  as 
fo llow s :

I t  is  v e ry  e v id e n t fro m  w h a t we saw d u r in g  o u r su rvey  
th a t  fo r  a  lo n g  tim e  th is  vessel has been in  a v e ry  
u n s a t is fa c to ry  c o n d itio n . T h e re  was sca rce ly  a  c rev ice  
in  th e  c e ilin g , p u m p , w e ll,  o r  c h a in  lo c k e r , b u t  th a t  was 
cram m ed o r  covored  w ith  p ieces o f o ld  sa il c lo th  to  
p re v e n t th e  c o rn  fro m  g e t t in g  be tw een th o  t im b e rs  and  
in to  th e  tim b e rs . . . .  W e  fin d  th a t  m a ny  o f th e  ro u g h  
trees  aro  ro t te n  , , , th e  deck is  m uch  w o rn  in  some 
places, i t  is  n o t  m uch m ore  th a n  one in c h  th ic k ,  in  fa c t i t  
is  q u ite  done fo r ,  th e  o aku m  is  g e n e ra lly  th ro u g h  th e  
8oams, th e  p o r t  k n ig h t head is  ro tte n  . . . th e re  are 
in d ic a tio n s  o f cons ide rab le  leakage  . . . W e  are  unab le  
to  a sce rta in  th e  e x te n t o f th e  decay on boa rd  th is  vossel, 
h u t  fro m  w h a t we have  seen and  te s te d  we are  o f o p in io n  
th a t  a t  th e  t im e  o f s u rv e y  th is  s h ip  was, h a v in g  re ga rd  
to  th e  n a tu re  o f th e  se rv ice  fo r  w h ic h  she was in te n d e d , 
u n f i t  to  proceed to  sea w ith o u t  se rious  d ange r to  h um an  
life .

T h is  re p o rt was sen t to  th e  p la in t i f f  b y  th e  
B oa rd  o f  T rade  accompanied w ith  th e  fo llo w in g  :

[C.P. Div.

T h e  o rd e r m ade b y  th is  B o a rd  th e re o n  is  th a t  th e  
vessel be d e ta in e d  a t  H u l l  u n t i l  re p a ire d  to  th e  s a tis 
fa c tio n  o f th is  B o a rd ’ s s u rve yo rs .

T he  p la in t if f ,  a fte r Beveral fu r th e r  le tte rs  had 
passed, in s t itu te d  the presen t p roceed ing« :

A s  n o th in g  tu rn e d  upon the  fo rm  o f th e  dec la ra 
t io n  o r o f th e  pleas i t  is  unnecessary to  set them  
o u t here.

The  action  was tr ie d  before B re tt ,  J., in  M id 
dlesex, a t the s itt in g s  a fte r H ila ry  te rra  1875, who 
d irec ted  a v e rd ic t to  be taken  fo r  the  p la in t if f  
fo r  the damages c la im ed in  th e  decla ra tion , 
g iv in g  to  the  defendant leave to  move to  en te r 
the  v e rd ic t fo r h im , o r to  reduce the damages to  
w hatever am o u n t the  co u rt ehould d irec t.

The  case depended m a in ly  on the  co u s tru c tio u  
o f the  M erchan t S h ip p in g  A c t  1873.

Sect. 12 of th a t A c t  is as fo llo w s :
W h e re  the  B o a rd  o f T ra d e  have  rece ive d  a  c o m p la in t, o r  

have reason to  b e lie ve , th a t  a n y  B r i t is h  sh ip  is  b y  reason 
o f th e  d e fe c tive  c o n d itio n  o f h e r h u l l  e qu ip m en ts  o r 
m a c h in e ry , o r  b y  reason o f  o ve rlo a d in g , o r  im p ro p e r  
lo a d in g  u n f it  to  proceed to  sea w ith o u t serious dange r to  
h u m a n  l ife ,  th e y  m a y  i f  th e y  th in k  f i t  a p p o in t some com 
p e te n t person o r persons to  su rvey  such  s h ip  and  th e  
e qu ip m en ts , m a c h in e ry  and ca rgo  th e re o f, a nd  to  re p o r t  
th e re on  to  th e  B o a rd  . . . T h e  B o a rd  o f T ra d e  m ay i f  
th e y  th in k  f i t  o rd e r th a t  a n y  sh ip  be d e ta in e d  fo r  th e  
pu rpose  o f be ing  su rveye d  u nd e r th e  se c tion , and  th e re 
upon  a n y  o ffic e r o f cus tom s m ay d e ta in  such  sh ip  u n t i l  
h e r re lease be o rde red  e ith e r  b y  th e  B o a rd  o f T ra d e  o r by 
a n y  c o u r t  to  w h ic h  an  appea l is  g iv e n  u n d e r th is  A c t.

U p o n  th e  re c e ip t o f  th e  re p o r t o f th e  person m a k in g  
a n y  such s u rv e y , th e  B o a rd  m a y , i f  in  th e ir  o p in io n  th e  
sh ip  ca n n o t proceed to  sea w ith o u t  serious d an g e r to  
h um a n  life , m ake  such fu r th e r  o rd e r as th e y  m a y  th in k  
re q u is ite  as to  th e  d e te n tio n  o f th e  sh ip  o r as to  h e r release, 
e ith e r  a b s o lu te ly  o r  u po n  th e  perfo rm ance  o f su ch  con
d it io n s  w ith  re spe c t to  th e  execu tio n  o f re p a irs  and  
a lte ra t io n s , o r  th e  u n lo a d in g  o r re lo a d in g  o f ca rgo , as th e  
B o a rd  m a y  im pose. T h e y  m ay a lso  fro m  t im e  to  tim e  
v a ry , o r  add  to , such o rd e r.

A  copy o f a n y  such o rd e r and o f the  re p o r t u po n  w h ic h  
i t  w as fo unded , a nd  a lso o f any  v a r ia t io n  o f o r  a d d it io n  to  
su ch  o rd e r s h a ll be d e live re d  as soon as possib le  to  th e  
ow n e r o r m a s te r o f  th e  s h ip  to  w h ic h  i t  re la te s  . . .

S e c t. 13, in te r  a lia ,  p ro v id e s  t h a t  
I f  upon  such  s u rv e y  th e  sh ip  is  n o t re p o rte d  to  have  

been u n f i t  to  proceed to  sea, h a v in g  re g a rd  to  th e  n a tu re  o f 
th e  se rv ice  fo r  w h ic h  she was in te n d e d , th e  B o a rd  o f T ra d e  
s h a ll be l ia b le  to  p a y  com pensa tion  to  a ny  person fo r  aDy 
loss o r dam age w h ic h  he m ay have  su s ta in e d  b y  reason 
o f th e  d e te n t io n  o f th e  sh ip  fo r  th e  purpose  o f su rve y , o r 
o th e rw ise  in  re spe c t o f  such s u rv e y .

Sect. 14 provides th a t
I f  th e  ow n e r o f a ny  sh ip  s u rveye d  u n d e r th is  A c t  is 

d issa tis fie d  w ith  a n y  o rd e r o f th e  B o a rd  o f T ra d e  m ade 
u p o n  such  su rvey , he m ay a p p ly  to  a n y  o f th e  fo lio  w in  g  
c o u rts  haviD g  ju r is d ic t io n  in  th e  p lace w here  such sh i p 
was su rveye d , th a t  is  to  say : I n  E n g la n d  to  aDy c o u r t  
h a v in g  A d m ira lty  ju r is d ic t io n . I n  I re la n d ^  & c . In  
S co tla n d , &c. T h e  c o u r t  m ay u po n  such a p p lic a t io n , i f  
th e y  th in k  f i t  a p p o in t one o r  m ore  com pe ten t persons to  
s u rv e y  th e  s h ip  anew  . . . T h e  c o u r t to  w h ic h  such  
a p p lic a t io n  is  m ade m ay m ake  such  o rd e r as to  th e  
d e te n tio n  o r re lease o f th o  sh ip , as to  th o  p a y m e n t o f any  
costs o r  dam ages w h ic h  m ay have been occasioned by  
h e r d e te n tio n , & c ,, as to  th o  c o u r t  m a y  seem ju s t  . , ,

T he  S o lic ito r-G enera l (S ir  J . H o lk e r, Q.O.), 
h a v in g  moved fo r  and ob ta ined  a ru le  n is i  in  the 
te rm s o f the  leave reserved.

G. L a n y o n  now  showed cause.— T he  o b je c t of 
the M erch a n t S h ip p in g  A c t, 1873 is the p ro te c tio n  
o f hum an life  nob tho p rese rva tion  o f  cargo. A s  
t.o the  f ir s t  su rvey, the  board had no ju r is d ic t io n  
to  m ake i t .  because th e y  had received no com 
p la in t s ta tin g  th a t the  vessel was u n f it  to  
proceed to  sea w ith o u t serious danger to

L e w is  v . G r a y .
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hum an life , n e ith e r cou ld  th e y  have any g ro u n d  
fo r  b e lie v in g  th a t  the re  was such danger, as 
when they  ordered th e  s u rv e y . th e y  had  r e 
ceived n o th in g  b u t the  le tte r  fro m  the  su rveyo r 
o f  th e  6 th  N o v . 1873. N e x t, even i f  th e y  had 
ju r is d ic t io n  to  o rde r a survey, th e  su rve y  resu lte d  
in  a re p o rt o f the  12 th  N ov ., w h ich  does n o t s ta te  o r 
show th a t th e  sh ip  cou ld  n o t proceed to  sea w ith o u t 
serious damage to  hum an  life ; i t  stated n o th in g  more 
th a n  th a t she was “  unseaw ortby ,”  w h ich  means u n f it  
to  ca rry  cargo. There fore , th e  re p o rt, i f  i t  was 
a re p o rt made upon a p ro p e r su rve y , ju s t if ie d  no 
fu r th e r  d e ten tio n  o f th e  sh ip . I f  the  su rvey was, 
e ith e r because n o t founded on a su ffic ie n t com 
p la in t,  o r fo r  any o th e r reason a bad survey, then  
i t  fo llow s th a t  the  re p o r t consequent on i t  w ou ld  
be a bad re p o rt. I f  the  re p o r t a ffo rds no ju s t i f i 
ca tion  fo r  th e  de ten tion  the p la in t if f  is e n tit le d  to  
damages. I t  cannot be th a t the  board can ju s t i f y  
u n d e r sect. 12, sub-sect. 4, and say th a t  th e re  was 
no  su rve y  th e n  made, fo r  th a t  sub-section m u s t 
g ive  a r ig h t  o n ly  to  de ta in  fo r a reasonable tim e , 
and re a lly  fo r  th e  purpose o f h a v in g  a survey 
made. A s  to  th e  la s t re p o rt th a t was co rrect in  
p o in t o f fo rm , b u t made, i t  is  su b m itte d , w hen the 
board was fu n c tu s  officio, e ith e r because th e y  had 
a lready exhausted th e ir  powers, o r  because the  
reasonable tim e  had elapsed. T he  board have 
no pow er to  m ake tw o  surveys, and have tw o  
rep o rts , the re fo re  they  cannot ju s t ify  th e  ea rlie r 
d e ten tio n  under the  e a rlie r  re p o rt, and the  
la te r de ten tion  under the  la te r  re p o rt. [L o rd  
C o l e r id g e , C.J.— W h y  should no t the  p la in 
t i f f  have appealed u n d e r sect. 14? I f  he cou ld  
have appealed, m ay i t  n o t be th a t  he was bound to  
do so P] Because, as to  tbe  f ir s t  o rder, i t  was no t 
m ade "  upon such survey ; ”  i t  was made on an im 
p ro p e r survey. T he  p la in t if f ’s case is th a t no 
o rd e r was ever made, so th a t fro m  th a t p o in t o f 
v ie w  there  is  n o th in g  to  appeal fro m . T he  w ords 
o f th e  section g iv in g  th e  appeal are “  he m ay 
a p p ly ,”  n o t “  he m ust a p p ly .”  I n  th e  case o f a 
v o id  ac t the  p a rty  is  n o t bound to  a ppea l; a lth o ug h  
an appeal is g ive n  h im  he m ay tre a t the  a c t as a 
n u l l i t y :

Churchwardens of B irm ingham  v. Shaw, 10 Q. B.
8 80 ; 18 L . J .  89, Mag. C a s .;

Pedley v .  Davis, 10 C. B . ,  N .  S., 492 ; 30 L .  J .  379.
C.P.

I t  is  a d m itte d  b y  th e  board  th a t on th e  f ir s t  
occasion o n ly  a p a rt ia l su rvey  was made, and i t  
does n o t appear fro m  tb e  re p o rt th a t they had a r
r iv e d  a t  th e  conclus ion  th a t the re  was serious p e ril 
to  life . The  o rd e r made on the  f ir s t  su rve y  and 
re p o r t was bad, the re  was no pow er to  send the  
sh ip  to  S u n d e rla n d  under ce rta in  cond itions, the re  
was no pow er to  im pose any cond ition , and tbe 
board have exceeded th e ir  powers, powers g iven  in  
de roga tion  o f com m on law  r ig h ts , and the  p la in t if f  
is  b y  the  w ords o f th e  s ta tu te  e n tit le d  to  com pen
sation. S u m m in g  up  m y po in ts , they  are these 
T he  c o m p la in t conta ined no in fo rm a tio n  to  ju s t i fy  
th e  board in  ta k in g  a c tio n ; supposing  th e  com 
p la in t d id  ju s t i f y  the  board in  ta k in g  action  upon 
i t ,  th e  su rvey then  he ld  was n o t in  accordance 
w ith  the p ro v is ions  o f the  A c t ; even i f  th e  su rvey  
was p ro p e rly  he ld , i t  d id  n o t e n t it le  th e  board to  
m ake an o rde r fo r  the  de ten tio n  o f th e  s h ip ; 
even i f  e v e ry th in g  was c o rre c tly  done u p  to  the  
o rde r, th e  o rd e r made upon the  f ir s t  su rvey  was 
its e lf  bad ; and, la s tly , th e y  had no r ig h t  to  make 
any second survey.

T he  A tto rney-G enera l (w ith  h im  A s p in a ll,  Q.C., 
Herschel, Q .C., and Beasley).— T he  B oard  o f T rade  
have by s ta tu te  a d u ty  im posed upon them  to  in 
te rfe re  fo r  th e  p ro te c tio n  o f h um an  life , when 
th e y  have rece ived  a com p la in t, o r have reason to  
believe th a t  any B r i t is h  vessel, is, by  reason of the  
defective  c o n d itio n  o f the  h u ll,  &c., u n f it  to  p ro 
ceed to  sea w ith o u t serious danger to  h um an  life . 
[L o rd  C o l e r id g e , C  J .— Y o u  need n o t a rgue  the  
question  o f the  suffic iency o f th e ir  su rve yo r’s 
le tte r  to  set them  in  m o tion  ; we are sa tis fied  th a t 
th e  le tte r  gave th e m  rpason to  be lieve th a t  there  
was danger to  l ife .]  T h a t be ing  so, i t  was the  
d u ty  o f th e  board to  a p p o in t com petent persons to  
su rve y  the  ship. T hen  we come to  th e  3rd  para
g ra p h  o f th e  section, w h ich  p rov ides th a t the  
board m ay o rde r th e  d e ten tio n  o f the  sh ip  fo r  the 
purpose o f be ing  surveyed and thereupon any 
o fficer m ay de ta in  such sh ip  u n t i l  he r release be 
ordered. H e re  th e y  d id  o rder the sh ip  to  be 
de ta ined , and h e r release never has been ordered, 
e ith e r b y  tbe  board, o r by tb e  co u rt to  w h ich , by 
the  p rov is ions  o f th e  A c t,  the p la in t if f  m ig h t 
have gone i f  he ob jected  to  the  ac tion  o f the  board. 
T he  o rd e r fo r  the de ten tio n  is  s t i l l  s tand ing , and 
a ffo rds a ju s tif ic a tio n . I f  i t  is necessary to  go 
fu r th e r ,  I  can do so ; th e  section goes on : “  U pon  
th e  rece ip t o f the  re p o r t o f th e  person m a k in g  any 
such su rvey  th e  beard m ay, i f  in  th e ir  o p in io n  the 
sh ip  cannot prooeed to  sea w ith o u t serious danger 
to  hum an life , m ake such fu r th e r  o rde r as they  
m ay th in k  f i t  as to  the  d e ten tio n  of th e  sh ip , as to  
h e r release e ith e r abso lu te ly  o r upon th e  p e rfo rm 
ance o f such co nd itions  w ith  respect to  the execu
tio n  o f repa irs  o r a lte ra tio n s  as th e  u n lo a d in g  or 
re load ing  o f cargo as th e  board  m ay im pose. T hey 
m ay fro m  tim e  to  tim e  v a ry  o r add to  such 
o rd e r.”  [L o rd  C o l e r id g e , C.J.— Is  i t  n o t th a t 
th e y  can de ta in  o n ly  fo r  a p a rt ic u la r  purpose ?] 
N o  l im it  is  p u t  b y  th e  A c t  on th e  de ten tion  ; the  
o rd e r stands u n t i l  th e  sh ip  is  released. I f  the  
board  acts unreasonably, the re  is an appeal g iven , 
b u t i f  a m an does n o t appeal, b u t leaves th e  o rder 
to  stand, the  fa u lt  l ie 3  in  h im . [L o rd  C o l e r id g e , 
C J .— S ure ly , w hen th e  purpose o f the  de ten tion  
fo r  a su rvey  has been sa tis fied  by  th e  h o ld in g  o f a 
survey, th e  o rd e r lo r  de ten tion  is gone.] Tho  
o ffice r w ho deta ined w ou ld  have no a u th o r ity  to  
g ive  u p  th e  sh ip . [L o rd  C o l e r id g e , C.J.-—Perhaps 
th a t  m ig h t ju s t ify  the  officer, b u t a ffo rd  no ju s t i 
f ica tio n  to  th e  board, assum ing  th a t an ac tion  can 
lie  aga inst th e  board ,] I f  the  Board o f T rade 
have acted w ro n g ly  in  d e ta in in g  th e  sh ip  upon the 
o rd e r f ir s t  made fo r  de ten tion , the  p la in t if f  cou ld  
have gone to  th e  C o u rt o f A ppea l created by th e  
A c t.  [L o rd  C o l e r id g e , C .J.— I  d o u b t th a t  the 
o n ly  appeal is  fro m  an o rde r founded  on a survey, 
and th is  w o u ld  be a d e ten tio n  p re lim in a ry  to  the  
su rve y .] I  have th o u g h t the  p o in t w o r th y  o f yo u r 
L o rd s h ip ’s considera tion, b u t as i t  is unnecessary 
in  th e  p resen t case to  in s is t upon it ,  I  w i l l  pass to  
th e  o th e r b ranch  o f the  section ; f ir s t  p re m is in g  
th a t  i t  is  com petent fo r  the  board to  add to  and 
v a ry  th e ir  o rders, so th a t the  o rd e rin g  o f tw o  o r 
m ore  surveys seems pe rfe c tly  le g it im a te ; the re  is 
n o th in g  th a t  says th a t a su rve y  once made is made 
once fo r  a ll and  fo r  ever. The  section goes on : 
“ U p o n  th e  rece ip t o f the  re p o r t o f the  person 
m a k in g  any such su rvey , the  board m ay, i f  in  th e ir  
o p in io n  the  sh ip  cannot proceed to  sea w ith o u t 
serious danger to  hum an l i fe , ”  m ake such fu r th e r  
o rd e r as th e y  m ay  th in k  re q u is ite  as to  th e  de-
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te n tio n  o f the  ship, &c., so th a t  th e  board are  to  
act on th e ir  ow n op in ion  a fte r  th e y  have received 
a re p o rt. N o w , upon the  facts, a ll th e  correspon
dence a fte r  th e  le tte r  o f th e  7 th  N o v . fo rm e d  a 
n ego tia tion  between th e  board and the  ow ne r o f 
the  sh ip , w h ich  came to an end about the  7 th  Jan., 
and  then  th e  board said, we w i l l  de ta in  y o u r ship, 
and upon th a t  an o rd e r was made. T he re  is 
ano ther p o in t o f v iew  in  w h ich  the case m ay  be 
looked at, and th a t is  th a t  th e  le tte r  o f N o v . 15 was 
an o rder. Then i t  is said th a t th e  board  had no 
Power to  have th e  sh ip  surveyed  tw ic e ; b u t i f  a 
sh ip is le g a lly  detained, and the re  is  a su rvey  
w h ich , on th e  face o f i t ,  is on ly  p a rtia l, and the 
de ta ine r is  never taken  o ff, and in  consequence o f 
th e  request o r represen ta tions o f the  ow ner a 
second and fu lle r  su rvey is  made, w ha t is the re  to  
ren d e r th is  second su rvey ille g a l, o r  to  a llow  th e  
ow ner to  fin d  fa u lt  w ith  the board fo r  h a v in g  done 
th a t w h ich  he in v ite d  them  to  do ? [T h e  A tto rn e y -  
General was theu  stopped.]

L o rd  C o l e r id g e , C. J .— T h is  is an action  b ro u g h t 
by M r. L e w is  aga inst M r.  G ray, who b y  agreem ent 
stands in  th e  pos ition  o f the  B oa rd  o f  T rade , fo r  
damages said to  have occurred  to  h im  in  conse
quence o f the hoard  h a v in g  detained h is  sh ip  when 
u o t w a rran ted  in  so do ing . T h is  case raises, I  
believe fo r  th e  f ir s t  t im e , the  im p o rta n t question  
as to  the  tru e  co n s tru c tio n  o f th e  M erch a n t S h ip 
p in g  A c t  1873 (36 &  37 V ie t.  85).

N ow  several po in ts  have been taken  in  th is  case 
w h ich  are n o t necessary to  be decided, and fo r  m y 
p a rt, as a t present advised (and 1  say no m ore than  
as a t presen t advised) I  am  in c lin e d  to  th in k  th a t 
the w ro n g  rem edy has been pursued. I  a d m it 
th a t th e re  is a g re a t deal to  be said on bo th  
sides, and i t  is  q u ite  possible th a t on fu r th e r  con
s ide ra tion  I  m ig h t a lte r m y  m in d  upon i t .  I  o n ly  
say then  th a t as m y  p resen t im press ion  stands the  
w rong  rem edy has been pursued.

The p la in t if f  was th e  ow ner o f a m erchan t sh ip 
w h ic h  trad e d  between th e  F re n ch  coast and the 
east coast o f E n g la n d , and, on th e  la s t voyage before 
these proceedings, had a rr iv e d  in  H u l l  fro m  S t. 
M a lo  w ith  a cargo o f g ra in . T he  B o a rd  o f T rade  
then  received fro m  th e ir  ow n su rve yo r a t H u l l  a 
notice, w h ich , we are a ll o f op in ion , com ing  as i t  d id  
fro m  th e ir  su rveyo r, was su ffic ien t to  set them  in  
m o tio n  under th e  A c t  o f P a rliam en t. I t  was s u ffi
c ie n t to  induce the  board reasonably to  be
lieve th a t  th e  sh ip  was u n f i t  to  proceed to  sea 
W ith o u t serious danger to  hum an life . The  board 
thereupon  ordered in  the  f ir s t  ins tance  th e  de
te n tio n  of th e  vessel fo r  th e  purpose o f be ing  
surveyed, and th a t th e y  had pow er to  do. The 
sh ip  was so d e ta in e d ; so fa r  the  board acted c le a r ly  
w ith in  th e ir  a u th o r ity .  The  fact o f th e  de ten tion  
of th e  sh ip  is n o tif ie d  to  the  ow ner by  the  le tte r  o f 
7 th  N ov., and in  i t  th e  B oard  o f T rade  in fo rm  h im  
th a t they have reason to  believe th a t  h is  sh ip  is  
u n fit ,  fo r the  reasons stated, to  proceed to  sea 
w ith o u t serious danger to  hum an life . The  board, 
there fo re , o rd e r h e r de ten tion  u n t i l  she sh a ll be 
surveyed. O n th e  12 th  o f N o v . the  surveyors ap
po in ted  su rve y  the sh ip , and re p o r t as fo llow s : 
[H is  L o rd s h ip  read th e  re p o rt.] T h a t re p o rt is 
com m unica ted  b y  the board to  the  ow ner. N o w , th e  
n ex t docum en t is a te leg ram  w h ich  is  fo llow ed  by  
a le tte r  s u b s ta n tia lly  th e  same as th e  te leg ram . I t  
is  a te leg ram  fro m  th e  ow ner o f the  sh ip  to  the 
board a sk in g  th a t the  sh ip  m ay be a llow ed to  go 
to  S underland  fo r  repa irs . U p o n  th a t  th e  le tte r

o f  th e  1 5 th  N ov ., upon  w h ich  so m uch stress has 
been la id , was w r it te n  to  th e  ow ner. I t  is  as 
fo llow s : [H is  L o rd s h ip  read th e  le t te r . ]  N o w  in  
c o n tin u in g  th e  sum m a ry  o f th e  facts i t  is  n o t 
necessary to  read the  w hole  o f the somewhat 
vo lu m ino u s  correspondence. I  th in k ,  and indeed 
we a ll th in k ,  th a t  th e  v ie w  presented b y  the 
A tto rn e y  G enera l o f th a t  correspondence, as a 
whole, is co rrec t. T h a t is, th a t nego tia tions  took 
place between th e  parties  as to  w hen, and  where, 
and under w ha t c ircum stances, the  repa irs  re 
q u ire d  by  the  board to  be executed should be 
executed. I  th in k  i t  co rrec t to  state th a t  fro m  the  
15 th  N o v . the re  was a n e g o tia tio n  g o in g  on. I n  
th e  re su lt the  B oard  o f T rade  sum  u p  in  a le tte r  
the  whole case. T he y  say, I  th in k ,  in  substance, 
“■ T here  is  a d u ty  cast upon us by  A c t  o f  P a r lia 
m en t to  p reven t sh ips g o in g  to  sea in  such a sta te  
as to  im p e r il hum an l i f e ; upon  th e  12 th  N o v . we 
had a re p o rt w h ic h  ju s t if ie d  us in  o u r v iew , and 
you  in  fact agreed th a t  ce rta in  necessary repa irs  
should be done; w e then  g o t in to  correspondence 
and cou ld  n o t agree upon some m in o r pointB, and 
th a t  m a tte r  fe ll th ro u g h , yo u  p e rs is tin g  th a t y o u r 
sh ip  was an e x tre m e ly  good one, and th a t th e  
su rvey  was a p a rt ia l su rvey. Be i t  so, we s a id ; 
w h e th e r wo gave an o rde r on the  15 th  o r n o t we 
w i l l  n o t now seek to  in q u ire ; o u r d u ty  is to  p reven t 
a sh ip  g o in g  to sea w h ich  cannot go w ith o u t im 
p e r il l in g  hum an l i f e ; and as we cannot agree as 
to  the te rm s on w h ich  she is  to  go to  S underland , 
we w il l ,  as a f in a l conclusion o f the  correspondence, 
o rd e r th a t, as in  o u r op in ion  th e  sh ip  cannot 
proceed to  sea w ith o u t serious p e ril to  hum an life , 
she sha ll bo detained a t H u l l  fo r fu r th e r  survey 
and repa irs .”  N o w  th a t is the  le tte r  o f  th e  7 th  
Jan . O n the  14 th  there  is a survey, and an o rde r 
made a fte rw a rds  upon th a t survey, aga inst w h ich , 
in  p o in t o f fo rm , M r. L a n yon  has n o th in g  to  
urge.

These b e ing  the  facts, we have to  consider w he ther 
th e  board have acted in  a m anner ju s t if ie d  b y  the  
A c t  o f P a rliam en t. I t  is an A c t  w h ich  creates a 
d u ty  in  the  B o a rd  of T rade . The  f ir s t  d u ty  o f 
th e  board under th is  A c t  is, i f  th e y  are sa tis fied  
th a t hum an l i fe  is  in  danger, to  endeavour to  
p ro te c t i t ,  so fa r  as th e  s ta tu te  g ives th e m  pow er 
to  in te rfe re . I  am  o f op in ion  th a t in  ta k in g  in to  
account th a t  w h ich  is  g ro u n d  fo r  b e lie v in g  th a t  a 
B r it is h  sh ip  cannot go to  sea w ith o u t serious 
danger to  hum an life , i t  is  b y  no means necessary 
th a t the  co m p la in t, o r rep o rt, o r le tte r, upon  w h ich  
the  B oard  o f T rade  proceed shou ld  co n ta in  these 
w o rd s ; i t  is  s u ffic ie n t i f  to  o rd in a ry  men i t  
conveys th e  idea th a t the  sh ip  is  u n f it  to  go to  sea 
w ith o u t serious p e r il to  hum an  life .

I t  has been suggested th a t  there  can b u t be 
one survey, th a t the re  m us t be one survey, and 
one on ly , and th a t the  B oard  o f T rade  cannot 
supp lem ent any im p erfe c t o r in co rre c t de ta ils . 
I  th in k  i t  w ou ld  be u t te r ly  unreasonable to  
construe  th is  A c t  o f P a rlia m e n t in  a n y  such w ay.

Then i t  is said th a t th e  re p o rt m u s t in  a c tu a l 
te rm s fin d  th a t the sh ip  is  u n f it  to  go to  sea w ith 
o u t danger to  hum an life . N o w  I  f in d  n o th in g  in  
th e  A c t  re q u ir in g  th is . The  fa ir  m ean ing  o f the 
A c t o f P a rlia m e n t is  th is , th a t i f  b y  a ta ir  and 
reasonable in fe rence  i t  can be de rive d  fro m  the  
rep o rt, th a t  the  sh ip  cannot proceed to  sea w ith 
o u t serious danger to  hum an life , th e  B oard  o f 
T rade  m ay, i f  they  act bond fide , d ra w  th e  in 
ference and stop the  sh ip .
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I  the re fo re  come to  the conclus ion th a t  th e  B oard  
had upon the  1 2 th  N o v . received a re p o rt, w h ich  
w ou ld  q u ite  w a rra n t them  in  th in k in g  th a t the  
sh ip  cou ld  n o t proceed to  sea w ith o u t serious 
danger to  hnm an life .

T he  question  th e n  is, w h a t in  p o in t o f fact 
was th e  course adopted by the  board ? I  am 
in c lin e d  to  th in k  th a t the  le tte r  o f the  15 th  o f 
N o v . was an o rder, b u t I  do n o t th in k  i t  is 
necessary to  decide th a t question, because w he the r 
th e  le tte r  o f th e  15th N o v . was an o rde r o r not, 
the  le tte r  o l the  7 th  Jan. undoub ted ly  was an order, 
as i t  seems to  me, and was an o rde r w h ich , fo r 
th e  reasons I  have g iven , th e  board were p e rfe c tly  
com peten t to  m ake. I  th in k ,  there fo re , th a t the  
board have acted w e ll w ith in  th e ir  powers.

I t  is  perhaps n o t necessary to  say more, b u t  I  w il l 
add th a t, as a t p resen t advised, as th e  m a tte r  haB 
been raised (tho u g h  I  q u ite  feel th a t there  are ce rta in  
d iff ic u ltie s  in  th e  w ay o f the  op in io n  th a t I  have 
fo rm ed by reason o f the  w o rd in g  o f the  4 th  sub
section) I  do n o t assent to  th e  in te rp re ta t io n  
suggested by th e  A tto rn e y  G eneral o f the  4 th  sub
section . I  th in k  tho  4 th  sub-section m u s t be 
confined to  the  ob jec t o f th e  act, and th a t  the  
board, h a v in g  detained a sh ip  fo r th e  purpose 
o f be ing  surveyed, cannot de ta in  a d  in f in itu m  
a sh ip  o r ig in a lly  deta ined m ere ly  fo r  a survey. 
T he y  cannot d e ta in  he r a fte r  the  purpose has 
been sa tis fied  by a p roper survey. T h is  p o in t, 
how ever, was n o t fu l ly  argued, as th e  learned 
A tto rn e y -G e n e ra l, h a v in g  a s tro n g  case on o th e r 
g rounds, d id  n o t th in k  i t  necessary to  press th is  
upon us.

T h is  is no d o u b t a ve ry  im p o rta n t m a tte r  to  
p riv a te  persons. I t  is  also a ve ry  im p o rta n t 
m a tte r  to  th e  p u b lic , and I  th in k  we shou ld  n o t 
d ischarge o u r d u ty  i f  we a llowed i t  to  bo sup
posed th a t  ob jec tion  o f a techn ica l k in d , o r  of a 
fo rm a l na ture , can p re va il when the pow er en
tru s te d  to  th e  B o a rd  o f T rade  has been substan
t ia l ly  w e ll and p ro p e rly  used.

D e n m a n , J .— I  am of the  same op in ion.
I  th in k  th a t on the  7 th  N o v . a v a lid  o rde r was 

made by  the  B oard  o f T rade, and th a t th a t  o rde r 
was in  fact th e  o rde r u n d e r w h ich  th e  vessel was 
detained. T he  s ta tu te  enables th e  board when 
th e y  have reason to  be lieve th a t  an y  B r it is h  sh ip  
is  by reason o f th e  defective  co n d itio n  o f h e r h a ll,  
o r  fo r  o th e r reasons, u n f it  to  proceed to  sea w ith 
o u t serious danger to  hum an life , to  ap p o in t a 
su rve yo r to  su rvey  such sh ip , and to  o rder, i f  
th e y  th in k  f i t ,  th a t such sh ip  sha ll be detained fo r 
th e  purpose o f be ing  surveyed, and, thereupon any 
o ffice r o f custom s m ay de ta in  such sh ip  u n t i l  her 
release be ordered, e ith e r by the  board, o r  by any 
c o u rt to  w h ich  an appeal is g ive n  by the  A c t. The 
A c t  goes on to  enact th a t  upon rece ip t o f th e  su r
veyo r’s re p o rt, the  board m ay, i f  in  th e ir  op in ion  
th e  sh ip  cannot proceed to  sea w ith o u t serious 
danger to  hum an life , m ake such fu r th e r  o rd e r as 
they m ay th in k  re q u is ite  as to  the de ten tion  o f the  
sh ip  o r as to  he r release. The  le tte r  fro m  M r. 
Spear was am ple ju s t if ic a t io n  fo r  the h o ld in g  by 
th e  B oa rd  o f T rade  o f the  op in ion  th a t th is  vessel 
cou ld  n o t proceed to  sea w ith o u t serious danger to  
hum an life . On the  7 th  N ov., a c tin g  upon 
th e ir  op in io n , the B oard  w r ite  to  th e  ow ner 
and in fo rm  h im  th a t they have reason to  
believe th a t the  sh ip  cannot proceed to  Bea 
w ith o u t serious danger to  hum an life , and th a t 
th e y  have ordered he r d e ten tio n  fo r  th e  p u r

pose o f b o ld in g  a su rvey . On the  1 2 th  a Burvey 
is  made, and a re p o rt is made b y  the  surveyors.

I t  is  contended th a t th is  re p o rt was insu ffic ie n t. 
.N ow  w ha t is th e  re p o rt?  [H is  L o rd s h ip  read it . ]  
L o o k in g  to  th e  ve ry  purpose fo r  w h ich  th e  survey 
and th e  re p o rt were made, I  th in k  the  re p o rt su ffi
c ie n tly  shows th a t  th e  sh ip  was u n f it  to  proceed to 
sea, and  could no t do so w ith o u t serious danger to  
hum an life . R eports  o f th is  k in d  are n o t to  be 
construed  lik e  special dem urre rs  of fo rm e r days, 
b u t sensib ly and by the  l ig h t  o f p ra c tica l u n d e r
s tand ing . O n  th e  15 th  N o v . the  B oard  gave a 
no tice  in  a le t te r  to  th e  p la in t if f ,  w h ich  has been 
trea ted  as an o rder, and to  a ce rta in  e x te n t i t  
was so regarded by the  p la in t i f f  h im s e lf ; b u t fo r  
m y s e lf I  do n o t reg a rd  i t  as an o rd e r ;  i t  was, I  
th in k ,  ra th e r  a le t te r  w r it te n  in  a n tic ip a tio n  o f an 
o rde r w h ich  m ig h t a t any m om en t be made. T h a t 
le tte r  is th o ro u g h ly  in fo rm a l, and conta ins te rm s 
w h ich  are o f th e  cha racte r o f a nego tia tion  ra th e r 
th a n  o f an o rder. I  p u t upon i t  th is  cons truc tion , 
th a t  i t  comes to  th is , “  I f  you  choose to  come to 
o u r te rm s , w e w i l l  m ake  an o rde r to  such and such 
an  e ffec t.”  T he n  a nego tia tion  takes place, and 
on th e  7 th  Jan. a f in a l o rd e r is made th a t th e  sh ip  
shou ld  be detained and a fu l l  su rvey m ade. I  can 
fin d  n o th in g  to  rende r th a t fu r th e r  and fu lle r  
su rve y  ille g a l o r im p rope r. I t  is  m ade, and i t  
proves th a t th e  Bhlp is iu  fac t u n f it  to  proceed to 
sea w ith o u t serious danger to  hum an life .

L in d l e y , J .— I  am o f the  same op in ion.
I  agree w ith  M r.  L a n yo n  th a t th e  d u ty  o f the 

B o a rd  under th is  s ta tu te  is to  p ro tec t hum an life  
and n o t to  see a fte r cargoes. I  do n o t th in k  any 
one denies th a t  a sh ip  m ay be unseaw orthy  as to  a 
p a rt ic u la r  cargo, o r fo r  a p a rt ic u la r  voyage, and 
y e t f i t  to  go to  sea w ith o u t danger to  life . B u t 
w ith  the  res t o f h is a rg u m e n t I  cannot agree. I  
th in k  his c r it ic is m  upon the  fo rm  o f com p la in t, 
and o f the  f ir s t  su rvey, w ith o u t w arran t. I  appre
hend th a t  i t  is  su ffic ie n t i f  a re p o r t show upon the 
face o f i t  by  reasonable in ference th a t th e  sh ip  is 
u n f it  to  proceed to  sea w ith o u t serious danger to  
hum an life . T h a t be ing  so, I  am unable to  see 
th a t th e  board have in  any respect exceeded th e ir  
powers. N o w  w ith  reference to  the  question  of 
w he the r th e  le tte r  o f the  15th N o v . is  to  be con
sidered as an o rd e r o r no t, I  am  inc lin e d  to  th in k  i t  
was no t. I  th in k  i t  was p a r t  o f th e  correspond
ence. L e t  us te s t i t  in  th is  way. S upposing  an 
appeal under th e  A c t  had been b ro u g h t aga inst 
th a t le tte r, i t  seems ve ry  d o u b tfu l w h e th e r such 
an appeal cou ld  be susta ined. The  answ er w ould  
be, i t  is  n o t an o rde r aga ins t w h ich  an appeal 
lies . F ro m  the correspondence i t  is p la in  there  
was no unreasonable delay, the  p la in t if f  has no 
one b u t h im se lf to  b lam e fo r  th e  delay th a t  took 
place.

W ith  reference to  the  question  ra ised b y  tho 
A tto rn e y -G e n e ra l as to  th e  4 th  clause o f sect. 
1 2 , nam ely, th a t the  sh o rt answer to  th e ir  question 
w ou ld  be to  re ly  upon th e  words, “  A n d  thereupon 
any o ffice r o f  the  custom s m ay de ta in  such ship 
u n t i l  he r release be ordered e ith e r by the  B oard  
o f T rade, o r  by  any c o u rt to  w h ich  the A c t  g ives 
an appeal,”  I  am o f op in ion  th a t the  cons tru c tio n  
he suggested is erroneous. I  th in k  th e  tru e  con
s tru c tio n  is to le ra b ly  p la in , i f  the  w hole  o f the 
w ords a ie  looked at. and the  w hole  o f the  language 
o f th e  clauses. T he  power conferred by th a t clause 
is th is , th a t th e  B oa rd  o f T rade  m ay o rde r th a t  
any sh ip  sha ll be detained fo r  th e  purpose o f be ing
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surveyed ; then  the  language is changed, and, as 
I  apprehend, n o t w ith o u t reason. I t  is n o t th e  
board m ay de ta in  such sh ip , b u t th a t any o fficer 
o f the  customs m ay de ta in  u n t il,  &c. I t  appears 
unreasonable to  say th a t because th e  B oard  has 
pow er to  de ta in  fo r  th e  purpose o f h o ld in g  a 
survey, th e y  may de ta in  as long  as th e y  please.

U pon  the ques tion  w he the r th is  is a case in  
w h ich  an action  w i l l  lie  in  th is  co u rt fo r  w ro n g fu l 
de ten tion , i t  fo llow s a t once th a t i f  the  board is n o t 
a c tin g  w ith o u t ju r is d ic t io n  no action can l ie ; b u t 
supposing  a ll  they d id  was in  excess o f ju r is 
d ic tio n , the com m on law  rem edy by ac tion  is n o t 
taken  away, and th o ug h  the p la in t i f f  m ig h t have 
app lied  to  the  A ppea l C o u rt, he was n o t bound to 
do so. T h a t p o in t, however, does n o t arise  in  th is  
case, no r is  there  an y  question fo r  us as to  w hether 
a p e tit io n  o f  r ig h t ,  o r ac tion  aga ins t the  board, is 
the p roper fo rm  o f proceeding.

D e n m a n , J .— I  expressed no o p in io n  on any 
m atte rs  w h ich  I  th o u g h t were n o t in  ques tion  in  
th is  case, b u t i t  m ust n o t be supposed th a t I  re 
fra in e d  because o f any d issen t fro m  th e  op in ions 
o f  the  res t of th e  cou rt.

S o lic ito rs  fo r p la in t if f ,  Messrs. O live r  and B ot- 
fen 'll, "H u ll.

S o lic ito r  fo r defendant, The S o lic ito r  to the 
Treasury.

A D M IR A L T Y  D IV IS IO N .
Reported by J. P. A s p in a ll , Esq., Barrister-at-Law.

Tuesday, Dec. 14, 1875.

T h e  C a r o l in a .

S eam ans wages— Wages earned a fte r  s u it  com
menced— B ig h t to and mode o f  recovery.

•4 seaman who commences a  s u it in  rem  f o r  the 
recovery o f  h is  wages cannot have a decree f o r  
‘wages o r subsistence money a fte r the date o f  the 
commencement o f  his s u it, a lthough  he is  re 
ta ined  in  the service o f  the sh ip  by the m as te r; 
but he w i l l  be en titled  to an  allowance in  the 
•way o f  costs f o r  detention a nd  subsistence money 
f ro m  the date o f the in s t itu t io n  o f the s u it to the 
date o f  decree.

This was a m o tio n  in  ob jection  to  th e  re g is tra r ’s 
re p o rt made in  a cause o f wages in s t itu te d  on be
h a lf o f  the  f ir s t  and second m ates and a seaman 
o f the  A m e rican  sh ip  C a ro lin a .

The p la in tif fs  had been engaged to  serve on 
board the  C a ro lin a , on  a voyage fro m  G rim s b y  to  
C a rd iff, and thence to  Buenos A y re s  ; b u t  w h ils t 
th e  sh ip  was a t C a rd iff she was arrested in  a cause 
o f necessaries, and  no appearance be ing  entered 
on beha lf o f he r owners o r any o th e r persons, the 
m aste r d ism issed the  rem a inde r o f the  crew , b u t re 
ta ined  th e  p la in tif fs  on board u n t i l  he cou ld  have an 
o p p o rtu n ity  o f  hea ring  fro m  h is owners, and they 
rem ained on board u n t i l  2nd Sept. 1875, when the 
m aster, w ith o u t d ism iss in g  them , to ld  them  to  
board them selves ashore, as he had no cred it, and 
could no t p rov ide  them  w ith  food. T he y  d id  so, 
rem a in ing , however, on board the  sh ip  a t o th e r 
tim es and in  he r service u n t i l  she was sold a fte r 
the  decree (2nd N o v . 1875). O n 5 th  Sept. 1875 th e  
p la in t if fs  in s t itu te d  a cause o f  wages aga inst the  
sh ip , and no appearance h a v in g  been en tered  th e ir  
p e tit io n  was filed  on 12th O ct., and a decree was ob
ta ined  on 2nd N o v .,1875,p ronounc ing  fo r the  cla im s.

T he  p e tit io n  c la im ed wages and subsistence m oney 
up to  the date o f the  decree, and th e  w hole ques
tio n  of the am oun t due was re fe rre d  to  the reg is
t ra r ,  who repo rted  th a t the  p la in t if fs  were e n title d  
to  th e ir  wages and subsistence m oney up  to  the 
date o f the com m encem ent o f the  s u it, b u t d is 
a llowed a ll wages, &c., subsequent to  th a t date. 
To th is  rep o rt the  p la in t if fs  now  objected.

W. O .F. P h ill im o re ,  in  support o f the ob jection.—  
The question is w h e th e r wages and subsistence 
m oney should be g iven  np  to  N o v . 2 o r  o n ly  to  Sept. 
5. [T h e  R e g is t r a r .— The c la im  from  Sept 5 to  N ov. 
2  was d isallowed, because i t  has a lways been the 
p ractice  in  the re g is try  to  g ive  subsistence m oney 
and com pensation fo r  de ten tion  fro m  the  date o f 
the  in s t itu t io n  o f the s u it  in  the  way o f c o s ts ; and 
because p la in tif fs  in  wages su its  cannot ge t wages 
fo r a pe riod  a fte r they  have le f t  th e  service o f tho 
sh ip , w h ich  th e y  p ra c tica lly  do before in s t itu t in g  
th e ir  s u it . ]  There  is  no reason w hy a servan t 
shou ld  n o t con tinue  in  a person’s service, and y e t 
sue th a t person  fo r his wages ; the  com m encem ent 
o f the  action  does n o t te rm in a te  the co n tra c t of 
service. [S irR .  P h il l im o r e .— P ractica lly ,how ever, 
th e  com m encem ent o f an action  w ou ld  operate as 
the  te rm in a tio n  o f the co n tra c t.] H e re , however, 
the  p la in tif fs  a c tu a lly  rem ained on board and in  the 
service o f the  ship a fte r the in s t itu t io n  o f the 
s u it, and d id  n o t te rm in a te  th e ir  con tract. T hey  
rem ained in  the  service o f th e  sh ip  u n t il she was 
sold. I t  is co ns tan tly  the  p ractice  to a llow  wages 
to  fo re ign  seamen a fte r the  in s t itu t io n  o f th e ir  
s u it when they  are sent home fro m  th is  co u n try  : 
W illia m s  and B ruce, A d m ira lty  P ra tice , p. 165. 
On ta xa tio n  o f costs the p la in tif fs  w ould  n o t ge t the 
same am oun t as they would fo r wages.

S ir  R . P h il l im o r e .— I  should  be lo th  to  a lte r  the 
established p ractice  o f the  cou rt, w h ich  unques
tio n a b ly  does ex is t, w ith o u t somo v e ry  s tro n g  
a u th o r ity  be ing  shown to  me. The  p ractice  o f the 
re g is try  in  th is  respect is founded upon the  p r in 
c ip le  th a t when a seaman in s titu te s  a s u it fo r  
wages he ceases to  have any c la im  fo r subsequent 
wages upon the sh ip , and th a t p r in c ip le  has been 
acted upon in  a g rea t va rie ty  o f cases. I t  is  said 
th a t the re  is  a g re a t ha rdsh ip  in  the  m arin e r 
be ing  le ft  w ith o u t any c la im  fo r support a fte r he 
has le f t  the  sh ip , in  the in te rv a l between the 
in s t itu t io n  o f the s u it  and the hearing  o f the  cause. 
B u t, su b s tan tia lly , he w ou ld  receive a sum  of m oney 
fo r his m aintenance and de ten tion  when the ques- 
t io n o f costs came to be decided. I t  is said th a t these 
men stayed on board a fte r  the  in s t itu t io n  o f the 
s u it, and a t the  request o f th e  m aster. Those are 
c ircum stances to  be b ro u g h t before the  ta x in g  
o ffice r, and I  shou ld  surm ise  th a t th e  re g is tra r  
w ou ld  pay considerable a tte n tio n  to  an a ffid a v it 
w ith  regard to  the em p loym en t of seamen on board 
th e  vessel a fte r the  in s t itu t io n  o f th e  su it. There 
w ou ld  be a g round  o f appeal i f  i t  were no t g ive n  
due w e ig h t to , and a p roper allowance n o t made 
to  the  seamen. I  decline to  va ry  the re g is tra r ’s 
re p o rt, as such a v a ria tio n  as th a t  asked fo r  w ou ld  
be a subversion o f th e  p ractice  of the co u rt, w h ich  
has existed fo r a ve ry  lo n g  period.

S o lic ito rs  fo r  the p la in tif fs , F ie ld e r  and Sum ner.
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COURT OF APPEAL.

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by W. Appleton, Esq., Barrister-at-L&w.

Wednesday, Feb. 2, 1876.
(B e fo re  th e  L o r d  C h a n c e l l o r , L o rd  C o l e r id g e , 

C .J., and M e l l is h , L .J .)

H ic k o x  a n d  a n o t h e r  v . A d a m s  a n d  a n o t h e r . 

C ontract f o r  sale o f  goods— Cost, f re ig h t,  and in 
surance— C onstruct ion o f—P o licy  o f  insurance—  
D elive ry  o f to vendee— “  M em orandum  A rtic les .”  

The p la in t if fs ,  a t N ew  Y o rk , contracted to sell and  
de live r 1 0 0 0  quarters o f  wheat to the defen
dants a t B r is to l, upon the terms, “ cost, fre ig h t,  
and  insurance.”  T hrough a  m istake the p la in 
tiffs  shipped, by a s a ilin g  vessel, a cargo o f  2 0 0 0  

quarters o f wheat to K .  a t B r is to l. They also 
fo rw a rd e d  to K . by steamer a b i l l  o f  la d in g  and  
a p o licy  o f  insu rance  o f  the whole cargo o f  wheat 
shipped. T h is  p o lic y  was “  free  f ro m  p a r t ic u la r  
average.”

K ., a t the request o f  the p la in t if fs ,  accepted a  b i l l  o f  
exchange d ra w n  upon h im  by them f o r  the 
p rice  o f  the 2000 quarters. The defendants a fte r
w ards  refused to accept the 1 0 0 0  quarters from ,
K .

H e ld  (reversing the ju d g m e n t o f  the Exchequer D iv i
sion), th a t in  an action  aga inst the defen
dants f o r  breach o f a  contract to accept the 1 0 0 0  

quarters, the p la in t if fs  were not “ ready and  
w il l in g  ”  to de live r the 1 0 0 0  quarters to the de
fen da n ts  w ith in  the terms o f  th e ir  contract. 

A p p e a l  from  E xchequer D iv is io n .

The  action  was b ro u g h t to  recover damages fo r 
breach o f a co n tra c t b y  th e  defendants to  accept 
goods w h ich  th e  p la in t if fs  alleged th e y  had sold 
and were ready and w il l in g  to  d e live r to  th e  defen
dants.

T he  f ir s t  co u n t o f the  p la in t if fs ’ decla ra tion  was, 
“  fo r  th a t i t  was agreed between the  p la in t if fs  and 
th e  defendants th a t the  p la in t if fs  should sell and 
d e live r to  th e  defendants, and th e  defendants 
shou ld  buy and accept fro m  the  p la in tif fs , 1 0 0 0  

qua rte rs  M illw a u k ie  w heat, a t the  p rice  o f 
21. 13«. 6 cZ. p e r q u a rte r ; th e  said p rice  fo r the said 
goods to  be pa id  by  the  defendants ’ acceptance o f 
the  p la in t if fs ’ b i l l  o f exchange fo r  th e  price  the re 
o f, payable to  th e  p la in t if fs  o r o rd e r a t s ix ty  
days.”

A v e rm e n t o f  fu lf i lm e n t o f cond itions prece
dent.

Breach, th a t  the  defendants “ d id  n o t no r w ou ld  
accept th e  said goods o r  any o f them , and d id  n o t 
n o r w ou ld  pay the  p la in tif fs  fo r  the  same goods by  
accep ting  the  said b i l l  o f exchange as aforesaid, 
w hereby,”  &c.

The  second coun t set o u t an agreem ent between 
th e  p la in tif fs  and the defendants th a t " th e  p la in 
t i f fs  shou ld  sell to  th e  defendants, and th e  defen
dan ts  shou ld  bny fro m  the  p la in tiffs , 1 0 0 0  q ua r
te rs  M illw a u k ie  wheat, a t th e  p rice  o f 21. 13s 6 d. 
pe r q u a rte r, upon  the  te rm s  th a t  th e  p la in tif fs  
shou ld  d e live r the  said goods to  the  defendants, 
and the  defendants should accept and pay fo r the 
same.”

A v e rm e n t o f fu lf i lm e n t o f cond itions  prece
den t.

B reach : T h a t th e  defendants w ou ld  n o t accept 
th e  said goods from  th e  p la in tif fs , n o r pay them  
fo r  th e  same, w hereby, &c.

T he re  w ere also the  usua l money counts.
P le a s : 1. T o  the  f ir s t  and second counts o f the 

dec la ra tion , den ia l o f agreem ents as alleged. 2. A s  
to  the  said f ir s t  tw o  counts, th a t the  p la in tif fs  
were n o t ready and w il l in g  to  d e live r th e  said 
goods as alleged. 3. A  den ia l o f  th e  breaches 
alleged. 4. R escission o f th e  con trac ts  set ou t by 
th e  decla ra tion . 5. T o  the  m oney counts never 
indeb ted .

Issue  was taken  by  the p la in tif fs  on these 
pleas.

The action  was tr ie d  a t th e  B r is to l S p r in g  A s 
sizes in  1875, when a v e rd ic t was fo u n d  fo r  the 
p la in t if f  fo r th e  damages, 3000Z., c la im ed b y  the 
dec la ra tion , leave be ing  reserved to  the  defendants 
to  m ove to  en te r a v e rd ic t fo r them , o r n o n su it, or 
to  reduce the  damages. T he  c o u rt to  have power 
to  d ra w  inferences o f fact.

The  fo llo w in g  were the m a te r ia l facts  g iven  in  
evidence a t th e  t r i a l :

O n the 22nd M ay  1874, th e  p la in tif fs , Messrs. 
H ughes, H ic k o x , and Co., w ho  are la rge  com m is
sion m erchants a t N e w  Y o rk ,  sent a cable message 
to  the  defendants, Messrs. H e n e ry , Adam s, and Co., 
w ho c a rry  on th e ir  business a t G loucester, o ffe rin g  
th e m  a load (about 1000 quarte rs) o f M illw a u k ie  
wheat, a t 53«. 6 d. pe r qua rte r. The  p la in t if fs  also 
sent, a t the  same tim e , a cable message to  Messrs. 
K ru g e r  and Co., o f B r is to l, w ith  w hom  th e y  had 
been accustom ed to  do business la rg e ly , o ffe rin g  
th e m  tw o  loads o r  2 0 0 0  qua rte rs  o f the  same wheat 
a t “  53«. 3d. pe r q u a rte r, in  bags d ire c t to  B r is to l.  
C. E. 1.”  (i.e., cost, fre ig h t,  and insurance). The 
defendants in  re p ly  to  the  message they  had re 
ceived from  th e  p la in tif fs , Bent back a rep ly , w h ich  
was s im p ly , “ To H ic k o x , N ew  Y o rk ,  accept,”  
th e  sender’s name be ing o m itte d  in  o rde r to  save 
expense.

T he  p la in tiffs  assumed th a t th is  re p ly  came fro m  
K ru g e r  and C., and th e y  a cco rd in g ly  sh ipped 
th e  w heat b y  sa ilin g  vessel fo r  B r is t o l ; and on 
th e  5 th  June  1874, they w ro te  to  Messrs. K ru g e r  
and Co., in fo rm in g  them  o f th e  fact, and th a t the  
p la in t if fs  had d raw n  upon K ru g e r  and Co. fo r  
4597Z. 18«. 9iZ. (the  p rice  o f th e  tw o  loads o f w heat), 
a t th ree  days’ s ig h t. T he  p la in tif fs  w ith  th is  
le tte r ,  fo rw arded  by  steam er an invo ice  o f the 
w heat sold, and a ce rtifica te  o f insurance o f the 
O r ie n ta l M u tu a l In su rance  Com pany, w h ich  
ce rtifie d  th a t  th e  com pany had insu red , under 
a p o lic y  made lo r  the  p la in tif fs , “ 23,900 do lla rs  
in  go ld  on 15,786 bushels o f wheat, in  5311 
bags, free  o f p a rt ic u la r  average (unless the  vessel 
be stranded, snnk, bu rned , o r in  co llis ion ), va lued  
a t sum  insured , shipped on board o f th e  ship 
Thomas Baynes  a t and from  N ew  Y o rk  to  B r is to l;  
and i t  is he reby understood  and  agreed, th a t in  
case o f loss, such loss is payable to  the o rde r o f 
H ughes, H ic k o x , and Co., on su rrende r o f th is  
ce rtifica te . T h is  ce rtifica te  represents and takes 
th e  place o f the  p o lic y ,”  &c.

T he  p la in t if fs  also fo rw arded  th e  b i l l  o f la d in g  of 
th e  w heat to  K ru g e r  and Co., and a b i l l  o f ex
change s igned b y  the  p la in tiff's , and d raw n  upon 
K ru g e r  and Co. fo r  4597Z. 18«. 9d., payable three 
days a fte r  s ig h t to  th e  p la in t if fs ’ o rder.
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On the  23 rd  M a y  1874, th e  defendants w ro te  to  
the  p la in t i f fs :

W e  have  to  acknow ledge  th e  re c e ip t o f  y o u r  cable  mes
sage o f y e s te rd a y ’ s da te , as fo llo w s , “  o ffe r  lo a d  M i l l -  
w a iik ie  f i f t y  th re e  s ix  s a il B r is to l , ”  to  w h ic h  w e re p lie d  
“  a ccep t,”  and  w h ic h  we n ow  beg to  c o n firm . W e  suppose 
te rm s  are  s ix ty  days on b an ke rs  ; h ow eve r, n o  d o u b t yo u  
are  w r i t in g  f u l ly  on  th is  p o in t.

T he  p la in t if fs  rece ived th is  le tte r  a t some tim e  
a fte r the  5 th , and  before th e  8 th  June.

O n the  8 th  Jane  th e  p la in t if fs  w ro te  to  th e  de 
fendants e xp la in in g  th e  m is take  w h ich  had been 
made, and s a y in g :

W e  have th e re fo re  w r it te n  M essrs. K ru g e r  a n d  Co., 
in c lo s in g  o u r  d r a f t  on  y o u  a t  s ix ty  days, fo r  th e  a m o u n t 
o f  th e  inc losed  in v o ic e  [ f o r  one lo a d ], say 23401. 15s. 10d., 
in s t ru c t in g  th e m  to  a tta c h  b il ls  o f  la d in g  fo r  p ro p e r ty  
described  th e re in , and  p rese n t f o r  y o u r  acceptance. W e  
t r u s t ,  w ith  th e  above  e x p la n a tio n , y o u  w i l l  d u ly  h o n o u r 
th e  same, & o .

T he  p la in t if fs  fo rw a rded  to  the defendants, w ith  
th is  le tte r, an invo ice  fo r one load o f w heat, con
s is tin g  of 7994 bushels, a t 53s. 6d. per bushel.

On the  same day the p la in tif fs  w ro te  to  K ru g e r  
and Co., e xp la in in g  w ha t had occurred , and g o in g  
on to  say :

D r a f t  and  docum en ts  h a v in g  gone fo rw a rd  to  y o u  b y  
s team er o f th e  6 th , we sh a ll re qu e s t y o u  b y  cable  to  h o n o u r 
same fo r  o u r  a ccou n t. W e  n ow  inc lose  o u r  d ra f t  a t  s ix ty  
days on M essrs. A dam s fo r  23401. 15s.lO(J.,w h ic h  w e re qu e s t 
yo u  to  a tta c h  to  b i l l  o f la d in g  fo r  7994 bushe ls w hea t, and 
p rese n t fo r  accep tance , w h ich , i f  d u ly  honou red , as we 
t r u s t  i t  w i l l  be, w i l l  re im b u rs e  yo u  fo r  one load . The  
o th e r p a rce l y o u  w i l l  p lease to  d ispose o f  to  best a d v a n 
tage, re n d e r in g  a c c o u n t sales to  us, ¿fa.

The d ra ft  d raw n  upon th e  defendants by  the  
p la in t if fs  fo r 23401. 15s. 10d., payable s ix ty  days 
a fte r date to  th e  o rd e r of the  p la in tif fs , was fo r
warded to  K ru g e r  and Co. w ith  th is  le tte r , and 
was endorsed “  Pay Messrs. K ru g e r  and  Co. o r 
o rde r— H ughes, H ic k o x , and Co.”

O n the  10 th  June  1874, the  p la in t if fs  sent the 
fo llo w in g  te leg ram  to  K ru g e r  and Co. : “  H o n o u r 
d ra ft 5 th  Ju n e  fo r  o u r account, le tte r  8 th  ex
p la in s  answ er.”

On the  2 0 th  June  th e  defendants w ro te  to  the 
p la in tif fs  a le tte r  be g in n ing , “  W e  have none of 
y o u r  favours to  re p ly  to ,”  and  a fte r  s ta tin g  th a t 
th e  m arke ts  were d u ll, &c., the  le tte r  concluded, 
“  S o rry  an e ffo r t  to  do business in  the  B r is to l 
w heat fe l l  th ro u g h .”

O n the 24 th  June  th e  defendants w ro te  to  
K ru g e r  and Co., “ W ith o u t  p re ju d ice  wo w ill 
accept th e  boatload oE w heat sh ipped per Thomas 
B ayne, i f  they , Messrs. H ughes , H ic k o x , and 
Oo., w i l l  consign to  ou r care the o th e r boatload 
fo r  sale on th e ir  account. I f  yo u  are n o t in  a 
P osition  to  m ake th is  a rrangem ent we leave i t  in  
y o u r hands to  cable ou t tb is  o ffe r fo r  th e ir  re p ly  
to -m orrow .”

O n th e  same day the  defendants refused to  
accept th e  b i l l  o f exchange w h ich  the  p la in t if fs  
had d ra w n  upon  them , and w h ich  was presented 
fo r th e ir  acceptance b y  K ru g e r  and Co., and 
acco rd ing ly  p ro tested. Messrs. K ru g e r  and Co. 
had d u ly  accepted the  b i l l  o f exchange d raw n  on 
them  by the  p la in tiffs .

On the  27 th  June  the  defendants w ro te  to  the 
p la in t if fs  expressing su rp rise  th a t th e  p la in t if fs  
had sh ipped w heat to  them , and say ing  th a t, h a v in g  
heard n o th in g  fro m  th e  p la in tif fs  fo r a m on th , 
th e y  had b o u g h t elsewhere ; b u t th a t, in  o rde r to  
ca rry  o u t the  transaction , th e  defendants had

offered K ru g e r  and Co. to  take  one load o f wheat 
on co nd ition  o f h a v in g  the o th e r load  consigned 
to  them , b u t th a t the  defendants had heard 
n o th in g  m ore fro m  K ru g e r  and Co.

O n 9 th  J u ly  1874, im m ed ia te ly  a fte r th e  rece ip t 
o f the las t-m en tioned  le tte r, the  p la in tif fs  te le 
g raphed to  th e  defendants, “  A ccep t yo u r propo
s itio n  ; have ordered K ru g e r  to  d e live r yo u r 
w hea t.”

O n the  U th  J u ly  1874 the  defendants w ro te  to  
th e  p la in t if fs  re fu s in g  to  take  the  w heat. The 
p rice  o f w hea t had fa lle n  considerab ly between 
th e  date o f  the  p la in tif fs ’ f ir s t  o rde r o f the 2 2 nd 
M ay  and the  re fusa l o f th e  defendants to  accept 
th e  goods.

On th e  19th A p r i l  1875, a ru le  was ob ta ined  by  
th e  defendants o rd e rin g  th e  p la in tif fs  to  show 
cause w h y  the v e rd ic t fo r  them  should  n o t be set 
aside, and a v e rd ic t fo r  th e  defendants o r a non
s u it  entered on the  g rounds th a t  there  was no 
m em orandum  o f the  co n tra c t w ith in  th e  S ta tu te  
o f F rauds, th a t  th e  p la in t if fs  had  n o t perfo rm ed 
th e  co n tra c t on th e ir  side ; th a t the  tende r was no t 
one w h ich  the  defendants were bound to  accept, 
no p o lic y  o f insurance  h a v in g  been tendered, o r 
w h y  the  damages should n o t be reduced p u rsu a n t 
to  leave reserved.

O n the  16 th  N ovem ber 1875, th e  E xchequer 
D iv is io n  made an o rd e r th a t the damages found 
fo r  the  p la in t if f  on the  t r ia l  be reduced to  1501, 
and as to  th e  residue o f the  ru le  th a t i t  be d is 
charged.

I t  was aga ins t th is  o rde r th a t th e  defendants 
now  appealed.

B en jam in , Q C. (w ith  h im  Cole, Q.C. and 
P tth e ram )  fo r  ttie  appe llants.— The p la in tif fs  were 
neve r in  a p o s it io n to  c a rry  o u t th e ir  con tra c t w ith  
th e  defendants. The  le tte r  o f the  8 th  June  from  
H ic k o x  to  Adam s, announc ing  the  m istake, 
reached A dam s on the  23rd o r 24th. The  term s 
o f th e  co n tra c t then  were, “  cost, fre ig h t,  and 
insu rance .”  The  defendants were e n tit le d  to  have 
a tra n s fe r  o f th e  p o licy  o f insurance a t the  same 
tim e  th a t the  b ills  were presented fo r th e ir  accept
ance. The actua l p o licy  w ou ld  have been no use 
to  the  defendants. I t  was of use to  K ru g e r  and 
Co., who had a lie n  upon it .  I t  is  tru e  th a t i t  
m ig h t have been endorsed w ith  a no tice  th a t 
K ru g e r  h e ld  i t  fo r the  defendants : b u t th a t w ou ld  
have been o f no service to  th e  defendants, who 
cou ld  n o t have de live red  i t  to  a purchaser o f the 
goods. Besides, the p o licy  covered th e  whole 
q u a n tity  of wheat sh ipped iu  th e  Thomas Bayne, 
and was w a rra n te d  “  free  o f p a rt ic u la r  average,”  
so th a t  th e  defendants cou ld  n o t have recovered 
upon the  p o licy  i f  the re  had been a to ta l loss o f 
th e ir  load o f  wheat. T he  p la in t if fs  were never 
ready and w il l in g  to  d e live r the  p o licy  to  the 
defendants.

Lopes, Q.C. (w ith  h im  A, C o llins), fo r  the  
respondents, the  p la in tiffs  below.—- I t  is adm itted  
th a t there  was no actual de lay in  fo rw a rd in g  the  
goods, and the re  is  no d ispu te  as to  the  q u a lity  o f 
them . W e  were ready and w il l in g  to  d e live r the 
p o licy  w ith in  the  te rm s o f the  con trac t. Those 
te rm s were “  cost, fre ig h t,  and insurance.”  The  
p la in t if fs  d id  insu re— n o t th e  one load separate ly, 
b u t the  tw o  loads, one o f w h ich  K ru g e r  was to  
hand over to  the defendants, and the o th e r to  sell 
and  account fo r  to  the  p la in tiffs . A ssum e th a t 
K ru g e r  and Co., when th e y  o ffered th e  d ra f t  to
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th e  defendants fo r  acceptance, had o ffered also 
th e  p o licy  cove rin g  bo th  the  lo a d s ; the  defen
dants cou ld  have then  gone in to  th e  m a rk e t w ith  
th e ir  po licy , and no ob jec tion  cou ld  be made by a 
purchaser th a t the  p o lic y  covered m ore than  the 
q u a n tity  offered. K ru g e r  and Co. w ere th e  p la in 
t i f f s ’ sole agents in  E n g la n d , and i t  m u s t be 
assumed th a t th e y  w o u ld  have done e v e ry th in g  
possible to  he lp  th e ir  p rinc ipa ls . K ru g e r  and 
Co. w ou ld  n o t have been dam n ified  i f  th e y  had 
passed th e  p o licy  on. I f  th e  excepted r is k  o f p a r
t ic u la r  average had been inse rted , the  defendants 
w ou ld  have been e n tit le d  to  com p la in  th a t  the 
goods had n o t been insu red  accord ing  to  th e  con
tra c t. T he  L o rd  C h a n c e l l o r . —  A  purchaser 
m ig h t he w ill in g  to  ta ke  th e  goods upon h a v in g  
th e  p o lic y  co ve rin g  the  w hole q u a n tity  handed 
over to  h im , and i t  m ay be th a t  he then  m ig h t 
have recovered upon a loss, b u t w ou ld  K ru g e r  and 
Co. have handed over th e  p o licy  under these c ir 
cumstances P] W e were in  a pos itio n  to  do it ,  
and I  ask y o u r L o rd sh ip s  to  in fe r  th a t we w ou ld  
have done it .

B en jam in , Q.C. in  re p ly .— I t  is now  a d m itte d  
th a t we had a r ig h t  to  have th e  po licy  o f insurance 
de live red  w ith  th e  sh ip p in g  docum ents, b u t the  
defendants cou ld  have recovered n o th in g  upon 
th e  p o licy  cove ring  th e  tw o  loads, i f  any p a rt o f 
them  rem ained upon th e  sh ip ’s a rr iv a l in  p o rt. 
I f  a ll ou r load had been lo s t, we cou ld  n o t have 
recovered a penny. I t  is  a p e cu lia rity  under 
polic ies to  insu re  w ha t are te rm ed  “  m em orandum  
a rtic les  ”  th a t no p a rt ia l loss can be recovered, fo r  
w heat is one o f those a rtic les. I t  is  a sk in g  the  
c o u rt to  in fe r  a v io le n t im p ro b a b ility , th a t K ru g e r  
and Co, w ou ld  have g iven  u p  th e  p o lic y— th e ir  
o n ly  se cu rity  w h ils t the  goods were a t sea— fo r  
the  advance o f 4&97L to  th e  p la in tiffs . T he  p la in 
tif fs  assumed th a t K ru g e r  and Co. w ou ld  have 
g iven  i t  up , b u t there  is n o th in g  to  show th a t 
they  w ou ld  have done so.

The L o r d  C h a n c e l l o r .— T here  are some o f th e  
questions in  th is  case w h ich  I  sha ll p u t  aside. A s  
to  th e  question  o f w he ther th e re  was a con tra c t 
in  w r it in g  in  o rd e r to  satis fy  the  S ta tu te  o f F rauds, 
th a t has been g iven  up. B o th  parties  seem to  be 
agreed th a t the case is to  be taken  as i f  the re  was 
a va lid  co n tra c t fo r  sale “ cost, fre ig h t,  and in s u r 
ance.”  and th a t the o rd in a ry  s h ip p in g  docum ents 
were to  be de livered to  th e  purchaser. I  also p u t 
aside the  m is take  as to  th e  te legram s. I t  is 
im m a te ria l to  fo llo w  th e  h is to ry  o f i t ,  because th e  
m is take  was found  o u t in  t im e  to  have had  the 
1 0 0 0  qua rte rs  o f wheat de live red  to  the  defendants, 
i f  the  p la in t if fs  cou ld  have ca rried  o u t th e ir  con
tra c t  in  o th e r respects.

N ew , when th e  m is take  was found ou t, H ic k o x  and 
Co. had sent fo rw a rd  to  K ru g e r  and Co. a cargo con
s is tin g  o f tw o  loads o f wheat, the  b i l l  o f la d in g  
and a p o lic y  o f insurance  upon the w hole o f the 
parcels. T he  sh ip , in  w h ich  th e  w heat was, be ing 
s t i l l  upon  he r voyage, H ic k o x  and Co., the  p la in 
t if fs ,  w ro te  to  A dam s and Co., te ll in g  them  of 
th e  m istake , and th a t K ru g e r  and Co. w ould  
d e liv e r  to  th e m  (the  defendants) 1 0 0 0  qua rte rs  of 
wheat, and presen t a d ra ft  fo r  th e  p rice  o f these 
1 0 0 0  qua rte rs  upon the defendants payable in  s ix ty  
days. A t th a t t im e  the d ra ft  w h ich  the p la in t if fs  had 
d raw n  upon K ru g e r  and Co. fo r the  p rice  o f the 
w hole sh ipm en t was ju s t  co m ing  due. T he  defen
dants refused acceptance o f the  d ra ft  upon them

w hen i t  was presented to  them , and refused, in  
fac t to  accept th e  goods.

The question  fo r  us is , upon the  w ho le  facts 
o f the  case, are we to  ho ld  th a t H ic k o x  and 
Co. w ere then  ready and w il l in g  to  fu l f i l  th e ir  
co n tra c t w ith  A dam s and Co. ? I n  m y op in io n  
th e y  were not. I t  is  an essential e lem ent 
in  th e ir  b e in g  ready and w il l in g  to  fu l f i l  th e ir  
con tra c t th a t they shou ld  be able to  p u t A dam s 
and Co. in  a s im ila r  pos ition , as to  insurance 
o f  th e ir  ow n load, as K ru g e r  and Co. were in  
respect o f the  whole q u a n tity .

N ow , the  insurance o f th e  goods, be ing  w ha t 
I  have described i t  to  be, assum ing  th a t the 
p o licy  was a p ro p e r one, and w ou ld  have been 
a good and su ffic ien t one to  sa tis fy  a p u r
chaser fro m  the defendants o f the  one load, i f  
th a t p o licy  had been handed over to  h im , I  
cannot see a n y th in g  fro m  w h ich  to  in fe r  th a t 
K ru g e r  and Go. w ou ld  have been ready to  hand 
ove r th a t w h ich  was th e ir  o n ly  se cu rity  fo r  the  
b i l l  w h ich  th e y  had accepted. Then, supposing  
th a t th e y  had been w ill in g  to  do so, w o u ld  th a t 
have been a su ffic ie n t p ro te c tio n  fo r  A dam s and 
Co. ? I  th in k  no t, fo r  under th e  p a rt ic u la r  te rm s o f 
th e  po licy , unless the re  was a to ta l loss o f  the  
goods, no loss cou ld  have been recovered upon i t .  
I t  is, the re fo re , im possib le  to  say th a t A dam s and 
Co. w ou ld  have been in  th e  same pos itio n  as i f  
th e y  had had a separate p o lic y  cove rin g  the  1 0 0 0  

q ua rte rs  w h ich  th e y  had purchased.
I  am o f op in ion  th a t o u r ju d g m e n t m us t he fo r 

the defendants.
L o rd  C o l e r id g e , C.J. concurred.
Mellish, L .J .— I  am o f th e  same op in ion . I n  

th is  case there  was a co n tra c t to  se ll and d e live r 
goods between a f irm  c a rry in g  on business a t 
N e w  Y o rk  and  a f irm  a t G loucester. Is  the 
E n g lis h  f irm  bound to  accept the  b i l l  o f la d in g  o f 
the  goods w ith o u t the  p o licy  o f  insu rance  P I  
th in k  they are ce rta in ly  n o t so bound. I t  is  c lear 
th a t the  goods could n o t be sold u nder th e  b i l l  o f 
la d in g  w ith o u t a secu rity  in  case o f th e ir  to ta l loss 
a t sea. N o w  the re  was, in  fac t, no po licy  on th is  
w heat alone, b u t  the re  was one on th e  w hole 
q u a n tity  consigned to  K ru g e r  and  Co. I  am  o f 
op in ion  th a t we m us t fin d  th a t K ru g e r  and Co. 
were n o t ready and w il l in g  to  d e live r th a t 
po licy  to  the  d e fendan ts ; and i f  K ru g e r  and 
Co. had been, the p la in t if fs  w ould  n o t have been 
c a rry in g  o u t th e ir  co n tra c t w ith  A dam s and Co., 
th e  defendants, in  d e liv e r in g  to  them  a p o licy  
cove rin g  the  w ho le  q u a n tity  o f  wheat.

Judgm ent f o r  appellants
S o lic ito rs  fo r  the  appellants, Whites, R enard , 

and Co., fo r  H e n ry  B r it ta n ,  Press, and In sh ip , 
B r is to l.

S o lic ito rs  fo r  th e  respondents, C la rh , Wood
cock, and R y la n d , fo r Pussel and Go., B r is to l.
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L is t e r  v. V a n  H a a n s b e r g e n . [Q  B . D iv .Q .B . D iv . ]

HIGH COURT OF JUSTICE.

Q U E E N ’ S B E N C H  D IV IS IO N .
Reported by M. W. M cK e ll a r , J. M. L e l y , and R. H.

Amphlett, Esqrs., Barristers-at-Law.

F r id a y ,  Feb. 11, 1876.
L is t e r  v. V a n  H a a n s b e r g e n .

C h a rte r-p a rty— Undue detention in  lo a d in g — E x 
em ption  o f  charterer— L ie n  o f  owner.

I n  an  action  by shipow ner aga inst charterer, there 
w as a  c la im  f o r  undue detention in  lo a d in g  the 
ship. The cha rte r-p a rty  conta ined a  s tip u la tio n  
th a t as the defendant was acting on beha lf o f  
another p a r ty ,  h is  l ia b i l i t y  should cease as soon 
as the cargo was shipved, load ing  excepted, the 
owner and  m aster o f  the vessel agreeing to rest 
solely on th e ir  lie n  on the cargo f o r  f re ig h t,  de
m urrage  and a l l  other c la im s ; w h ich  lie n  i t  was 
thereby agreed they should have.

H e ld  upon d e m u rre r tha t, w hether the owner’s lie n  
covered the c la im s in  the ac tion  o r n o t. the de
fe n d a n t w as liab le  f o r  a l l  damage in c u rre d  before 
the cargo was completely sh ip p e d ; an d  th a t the 
action  was m a in ta inab le .

T h is  was an action b y  sh ipow ner ag a in st ch arte re r  
upon a c h a rte r-p a rty  in  th e  fo llo w in g  words :—

N e w c a s tle -u p o n -T y n e , 14 th  J u n e , 1875.
I t  is  th is  d a y  m u tn a lly  agreed betw een  M r .  Jo hn  

L is te r ,  o w n e r o f  th e  B r i t is h  o r p r iv ile g e d  good s h ip  o r 
vesse l ca lle d  th e  A n t ia s  o f H a r t le p o o l, o f th e  b u rd e n  o f 
131 kee ls  o r  th e re a b o u ts , n o w  in  th e  r iv e r  T y n e , and  
M essrs. V a n  H aa n sb e rg e n  a n d  U s h e r o f N ew ca s tle -u p o n - 
T y n e , as agen ts  to  th e  fre ig h te rs  o f th e  sa id  Bhip, M essrs . 
A .  V a n d e r Leem s, Son, a n d  C o., fo r  one voyage  fro m  th e  
r iv e r  T y n e  to  R o tte rd a m . T h a t  th e  sa id  vesse l, be ing  
t ig h t ,  s ta u n ch , a nd  s tro n g , and  e v e ry  w a y  f i t te d  fo r  th e  
voyage , s h a ll w it h  a l l  co n v e n ie n t speed s a il a nd  proceed 
as d ire c te d  b y  th e  sa id  fre ig h te rs  a nd  th e re  lo a d  fro m  
th e  fa c to r  o f th e  sa id  fre ig h te r  a  f u l l  and  com p le te  cargo, 
c o n s is tin g  o f fo u r  to  fiv e  kee ls  f ire b r ic k ,  and  loa d  u p  
w it h  R am sa y ’ s G a res fie ld  coke  n o t  exceed ing  w h a t she 
can re aso n a b ly  s to w  and  c a r ry  o v e r a nd  above  h e r ta c k le , 
a p p a re l, p ro v is io n s , and  fu rn itu re ,  a n d  b e in g  so loaded 
B ha ll th e re w ith  proceed w it h  th e  f i r s t  o p p o r tu n ity  and  
a l l  p oss ib le  d is p a tc h  to  R o tte rd a m , and  th e re  d e liv e r  th e  
same a lo n g s id e  a ny  vesse l, w h a r f, o r  w arehouse  as 
o rde re d , w he re  she can s a fe ly  d e liv e r  o n  b e in g  p a id  
f r e ig h t  a t  a nd  a f te r  th e  ra te  o f 61. 5s. s te r l in g  p e r kee l o f 
16 to n s  fo r  th e  coke, a t  71.10s. s te r l in g  p e r k e e l o f  21 
to n s  fo r  th e  b r ic k s  fo r  th e  q u a n t i ty  ta k e n  on  b oa rd  as 
a fo re sa id , and  2 í. 2s. g r a t u i t y ;  th e  f re ig h te r  p a y in g  a l l  
dues a nd  d u t ie s  on  th e  ca rgo , a nd  th e  s h ip  a l l  o th e r 
charges. A s  soon as th e  ca rgo  is  sh ipped , th e  m a s te r 
to  s ig n  th e  b il ls  o f la d in g  as p rese n te d  w ith o u t  p re ju d ice  
to  th is  c h a r te r. T h e  c h a r te r  b e in g  conc luded  b y  th e  
sa id  M essrs. H aa n sb e rg e n  and  U s h e r fo r  and  on  b e h a lf o f 
a n o th e r p a r ty ,  i t  is  agreed  th a t  a l l  l ia b i l i t y  o f th e  fo rm e r 
s h a ll cease as soon as th e  ca rgo  is  sh ipped , lo a d in g  
excepted, th e  ow ners  a n d  m a s te r o f  th e  vessel agree ing  
to  re s t so le ly  on  th e ir  l ie n  o n  th e  ca rgo  fo r  f r e ig h t  de
m u rra g e , and  a l l  o th e r  c la im s , snd w h ic h  l ie n  i t  is  
h e re b y  agreed  th e y  s h a ll have , and  th a t  th e  vessel is  to  
be re p o rte d  a nd  clea red  a t  th e  cu s to m  house a t  N e w 
castle  b y  th e  sa id  M essrs. H aa nsbergen  and  U s h e r, and  
a l l  m oney fo r  charges o r o th e rw is e  due  b y  th e  o w n e rs  o r 
m a s te r s h a ll be p a id  on  th e  c a p ta in  re c e iv in g  despatches 
(th e  a c t o f  G o d , th e  Q ueen ’ s enem ies, f ire , and  a l l  and  
e ve ry  o th e r  dange rs  a nd  a cc iden ts  o f th e  seas, r iv e rs , 
and  n a v ig a tio n  o f w h a te v e r n a tu re  and  k in d  soever 
d u r in g  th e  sa id  voyage  a lw a ys  excep ted). T h e  f re ig h t  
to  be p a id  on  u n lo a d in g  and  r ig h t  d e liv e ry  o f  th e  ca rgo  
)n  cash fo r  B h ip 'su se , and  th e  re m a in d e r b y  an  a pp ro ve d  
b i l l  on  L o n d o n  a t  tw o  m o n th s ’ da te  o r a l l  in  caBh equa l 
th e re to  a t  m a s te r ’ s o p tio n . Seven w o rk in g  days are  to  be 
a llo w e d  th e  sa id  m e rch a n ts  fo r  u n lo a d in g  ( i f  th e  sh ip  is  
n o t sooner despatched) and  d em u rra g e  to  be p a id  o ve r 
and  above th e  sa id  ly in g  days a t  21. p e r d a y  p e n a lty  fo r  
n o n -p e rfo rm an ce  o f th is  ag reem ent, a m o u n t o f f r e ig h t .  1 

Y o l . I I I . ,  N. S.

T h e  vessel to  be addressed to  th e  c h a r te re r ’ s a g e n t a t 
p o r t  o f d ischa rge  p a y in g  th e  u s u a l b roke ra g e  o n ly .

B y  a u th o r ity  o f ow ne r.
ppro Ja m e s  T h o m p s o n .

J . K n o t t ,
A s  agents V a n  H a a n s b e r g e n  and U s h e r .

W itn e s s , J .  A. H a v e l o c k .
The dec la ra tion  set o u t the  m a te r ia l pa rts  o f th e  

c h a rte r-p a rty , and ave rred  th a t  th e  p la in t if f  ca r
r ie d  th e  said cargo in  th e  said sh ip  to  R o tte rd a m  
aforesaid, and the re  de live red  th e  same in  ac
cordance w ith  th e  said agreem ent, and a ll cond i
tio n s  were fu lf i l le d  and a ll th in g s  happened and 
a ll  tim es  elapsed necessary to  e n tit le  th e  p la in t if f  
to  have th e  said c h a rte r-p a rty  perfo rm ed b y  th e  
defendants on th e ir  p a rt, and the  defendants in  
lo a d in g  th e  said sh ip  u n d u ly  de ta ined  th e  same 
beyond th e  p roper t im e  p ro v id e d  fo r  th e  load ing  
thereo f, w he re b y  th e  p la in t i f f  was dep rived  o f th e  
use of th e  same, and in c u rre d  expense in  kee p in g  
th e  same and m a in ta in in g  the  erew thereo f. A n d fo r  
a second breach th e  de fendant k e p t the  said sh ip  
on dem urrage  fo u rte e n  days over and above the  
said periods so agreed upon fo r  lo a d in g  as aforesaid, 
and th e re b y  became liab le  to  pay to  th e  p la in t if f  
28Z. fo r  dem urrage  as aforesaid, and has n o t pa id  
th e  same.

I n  th e  4 th  p lea th e  de fendan t set o u t th e  
c h a rte r-p a rty  v e rb a tim , and said th a t  a t the  tim e  
o f  th e  m a k in g  o f th e  said c h a rte r-p a rty  he, th e  
de fendan t (the re in  described as M essrs. V a n  
H aansbergen and U she r), was agent fo r  th e  said 
Messrs. A . V a n d e r Leem s and Co., th e re in  m en
tioned , and th a t  he (the  de fendant) loaded the  said 
agreed cargo  on board the  said ship.

T he  second breach o f the  c h a rte r-p a rty  a lleged 
in  th e  dec la ra tion  was d e m urred  to o n  th e  g ro u n d , 
am ongst o thers, th a t no dem urrage  was charge
able fo r  de lay  beyond th e  tim e  fo r  load ing .

A n d  th e  fo u rth  plea was dem urred  to  on th e  
grounds, am ongst o thers, th a t  the exem p tion  o f 
l ia b i l i t y  clause in  th e  c h a rte r-p a rty  d id  n o t a p p ly  
to  lo a d in g  and lia b il it ie s  in c u rre d  in  respect 
th e re to ; and th e  plea, w h ils t  a ff irm in g  th a t  the  
de fendant loaded th e  said sh ip , d id  n o t a llege 
th a t  he loaded i t  w ith in  the p ro p e r tim e  and 
w ith o u t delay ; and th e  fac t th a t th e  de fendan t 
was a c tin g  as agent d id  no t, u n d e r th e  w o rd in g  o f 
th e  c h a rte r-p a rty  set fo r th , release h im  fro m  the  
above-m entioned lia b ilit ie s .

W a tk in  W illia m s , Q .C. (w ith  h im  W rig h t), 
a rgued  fo r  th e  p la in tiff '.— T he  exem ption  o f th e  
c h a rte re r ’s l ia b i l i t y  is  expressly  ba rred  w ith  
respect to  lo a d in g ; he m u s t, the re fo re , be lia b le  
fo r  a ll m a tte rs  connected w ith  th e  load ing . I t  is  
n o t su ffic ie n t th a t he has com p le ted  th e  lo a d in g ; 
he m u s t have done i t  w ith o u t de lay and in  reason
able tim e . Clauses of th is  k in d  have been d is 
cussed and in te rp re te d  in

Bannister v .  Breslauer, L .  R ep . 2 C .P . 497 ;
Gray v . Carr L .  R ep . 6 Q .B . 522 ; ante, v o l. 1, p . 115;
Francesco v .  Massey, L .  R ep . 8 E x . 101: ante, v o l.  2, 

p . 594;
Kish  v . Cory, L .  R ep. 10 Q .B . 553; ante, vol. 2, p . 593.

H ersc lie ll, Q.C. co n tra .— T he  ch a rte re r apon th is  
agreem ent is  responsib le  o n ly  fo r  th e  lo a d in g  o f 
th e  cargo, so th a t th e  sh ipow ne r m ay have an 
e ffectua l lie n  to  cover a ll h is  c la im s. The  ow ner 
m ay sa tis fy  the  c la im  based upon th e  a lleged 
breach o f the  c h a r t« -p a r ty  b y  recoup ing  h im se lf 
upon  h is  lie n , and th e  ch a rte re r is  n o t lia b le  fo r  
de lay o r dem urrage  in  load ing .

Blackburn, J .— I  do n o t th in k  we re q u ire  
a re p ly  fro m  the  p la in t if f .  T he  w ords upon w h ich

L
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t his question  is raised seem to  me to  have b u t  one 
m eaning. T he  de fendant has engaged th a t  the 
vessel sha ll be loaded w ith  a fu l l  cargo w ith in  a 
reasonable t im e ; o r i f  a p a rt ic u la r  tim e  be ac tu a lly  
specified, then  w ith in  th a t tim e. There is a tw o 
fo ld  o b lig a tio n — firs t,  to  load a fu l l  cargo ; 
secondly, to  do so w ith in  the  tim e  agreed. I t  is  
contended on th e  de fendant’s beha lf th a t  the  
c h a rte r -p a r ty  g ives a lie n  to  th e  sh ipow ner fo r 
eve ry  k in d  o f  c la im , b o th  liq u id a te d  and u n 
liq u id a te d  ; the  w ords are “  the  owners and 
m aste r o f th e  vessel agree ing to  res t so le ly on 
th e ir  lien  on the cargo fo r  f re ig h t,  dem urrage, 
and a ll  o th e r c la im s, and w h ich  lie n  i t  is hereby 
agreed th e y  sha ll have.”  I  have some doubt 
w h e th e r “  a ll o th e r c la im s ”  can be he ld  to  cover 
th e  u n liq u id a te d  c la im  fo r  unreasonable d e la y ; 
b u t w h e th e r th e y  do o r no t, the  p rev ious w ords 
do n o t exem pt the  fre ig h te r  fro m  l ia b i l i t y  fo r  such 
d e la y ; th e y  are, “  T h is  c h a rte r be ing  concluded by 
th e  said M essrs. H aansbergen and U she r, fo r 
and on account o f a no the r p a rty , i t  is  agreed th a t 
a ll l ia b i l i t y  o f the  fo rm e r sh a ll cease as soon as 
th e  cargo is sh ipped, load ing  excepted.”  T h is  
means th a t, w ith  respect to  th e  loa d in g , the 
f re ig h te r ’s l ia b i l i t y  rem a ins as i f  the re  were no 
exem ption , and i t  inc ludes th e  de lay w h ich  takes 
place before the  cargo is  com p le te ly  sh ipped. I t  
is n o t necessary to  say w h e th e r th is  m eant to  
exem pt th e  fre ig h te r  fro m  l ia b i l i t y  fo r  every  c la im  
w h ich  th e  ow ner can enforce upon h is  lien , fo r the 
s im p le  and n a tu ra l in te rp re ta tio n  o f th e  w ords 
c le a rly  g ives th e  ow ner a rem edy aga inst the 
f re ig h te r  fo r loss in c u rre d  d u r in g  th e  s h ip p in g  o f 
th e  cargo. The  declara tion, the re fo re  is  good, and 
th e  plea is  no t a su ffic ien t answ er to  it .  O u r 
ju d g m e n t m u s t be fo r  the  p la in t if f .

L ush and Q u a in , JJ. concurred.
Judgm ent f o r  p la in t if f .  

S o lic ito rs  fo r  p la in t if f ,  G old  and Son.
S o lic ito rs  fo r  defendant, W illiam son , H i l l ,  and 

Co., fo r  Ing lede iv  and Daggett, N ew castle .

M onday, Feb. 14, 1876.
O p p e n h e im  v . F r a s e r .

S h ip  an d  sh ipp ing— Sold note— W a rra n ty — C ond i
tio n  precedent— “  S h ip  now a t Rangoon.”

I n  a n  action  brought by the vendors aga inst th e ir  
vendees fo r  re fu sa l to accept, evidence was given  
to show the circumstances under w h ich  the con
tra c t was made, and  th a t i t  was o f  v i ta l  im 
portance th a t the vessel should be in  the p o rt  
nam ed a t the tim e o f  m ak ing  the contract. The 
j u r y  fo u n d , th a t the co nd ition  “  ship now a t 
R angoon,”  had no t been fu lf il le d , an d  th a t i t  was 
a  co nd ition  absolute ly v ita l.

H e ld , th a t it. was r ig h t ly  le ft to the ju r y  to say 
u nder w h a t circumstances the contract was made, 
and  th a t the words “  ship now a t Rangoon  ”  
am ounted to a w a rra n ty  ju s t ify in g  the defendant 
in  say ing  that, there hud  been a fa i lu re  o f  pe r
fo rm ance  o f  a cond ition  precedent and  in  re 
fu s in g  to c a rry  out the contract.

H e ld  fu r th e r ,  th a t the f in d in g  o f  the ju r y  was r ig h t ly  
taken as a n  element in  enabling  the court to say  
th a t the words am ounted to a co n d itio n  precedent. 

T h is  was an action  tr ie d  before B la c k b u rn , J . and a 
specia l ju r y ,  a t th e  G u ild h a ll s it t in g s  a fte r  T r in i t y  
T e rm  on th e  26 th  N o v . 1875, fo r  non-acceptance 
b y  th e  de fendan t o f a cargo o f  r ice  acco rd ing

to  con tra c t, and b ro u g h t b y  th e  p la in t if fs  as 
vendors. T he  co n tra c t was made on th e  12 th  
Dec. 1873 fo r  the  purchase o f 1500 tons o f rice . 
A t  th is  tim e  in tense  a n x ie ty  p reva iled  in  In d ia , 
and in  consequence o f th e  fam ine  in  Bengal, and 
the  expected p ro h ib it io n  o f exports fro m  Rangoon 
to  E urope , m erchants w ou ld  o n ly  buy such cargoes 
as were th e n  be ing  landed in  Rangoon, o r  were 
prepared  w ith  sh ips th e n  a t th a t  p o r t  fo r  the 
purpose o f load ing . So m uch o f th e  co n tra c t as 
is m a te r ia l to  th is  case was as fo llow s :

London, 12 Dec., 1873.
Sold for account of Messrs. Oppenheim and Schrader 

to our principals, the cargo of rice consisting of about 
1500 tons in bags, or such portion thereof as may arrive 
by the vessel, new orop, Rangoon per Coldinghame
about------tons register---------Captain, now at Rangoon,
to be shipped during Dec. 1873, or Jan. 1874, on the fol- 
lowing conditions, &c.

The Goldingham e  was n o t a t Rangoon a t the 
tim e  o f the  co n tra c t b e in g  entered in to , b u t  was 
then upon a voyage g o in g  to  Rangoon. The  
defendants pleaded th a t  i t  was a co n d itio n  p re 
cedent th a t the  sh ip  shou ld  be a t Rangoon on th e  
date o f th e  con tra c t, and evidence was g iven  on 
th e ir  beha lf as to  the  th e n  s ta te  o f trade  a t R an 
goon, as sta ted above.

T he  ju r y  re tu rn e d  a v e rd ic t fo r th e  defendants, 
in t im a t in g  th a t th e  c o n d itio n  as to  th e  sh ip  be ing  
a t Rangoon a t th e  date o f th e  co n tra c t n o t h a v in g  
been fu lf il le d , and th a t  be ing  abso lu te ly  v ita ), the 
v e rd ic t m u s t be fo r  the  defendants.

B la c k b u rn , J . how ever gave th e  p la in t if fs  leave 
to  m ove to  e n te r ju d g m e n t fo r  them , ta k in g  the 
fin d in g  o f th e  j  u ry  as one o f th e  e lem ents on w h ich  
th e  m o tio n  was to  be made.

J. G. Ma.tthew  (w ith  h im  S ir  I I .  James, Q.C., 
W a tk in  W illia m s , Q.C., and  M yburgh ), m oved 
a cco rd in g ly .— Y o u  aro n o t e n tit le d  to  inco rpo ra te  
th e  f in d in g  o f the  ju r y  w ith  th e  co n tra c t fo r  the 
purpose o f  c o n s tru in g  i t .  T he re  is no a u th o r ity  
fo r  saying  th a t  w h a t is found  by th e  ju r y  as to  the 
im portance  o f the  vessel be ing  a t Rangoon can be 
so inco rpo ra ted . T he  evidence tends to  leave the 
co n s tru c tio n  o f the  co n tra c t w ith  th e  ju r y ,  and 
how ever im p o r ta n t i t  m ig h t be th a t the  vessel 
shou ld  be a t Rangoon, i t  is  n o t th a t w h ich  in 
dicates w h e th e r th a t is a co n d itio n  precedent o r not. 
T he  question  is, w h a t d id  th e  p a rtie s  re a lly  agree 
upon accord ing  to  the  w ords o f th e  con tra c t a p a rt 
fro m  th e  evidence ? [ B l a c k b u r n , J . c ite d  Graves 
v . Lega  (23 L .J .228 , E v .;  9 E x . 709.] The  evidence 
does n o t b r in g  the  case w ith in  Graves v. Legg (ub i 
sup.), in  w h ic h  case th e  name o f th e  sh ip  was the  
co nd ition  p re c e d e n t; and an ave rm en t o f th e  fac t 
o f the m a te r ia lity  o f  the name o f th e  sh ip  appeared 
on the p lead ings. E v idence  to  show th a t “ sh ip  now 
a t Rangoon ”  was o f  special and specific s ig n if i
cance a t th is  p a rt ic u la r  ju n c tu re  is  ina d m iss ib le —  
i t  is p u re ly  a ques tion  o f co n s tru c tio n  fo r  the 
co u rt, and the re  is  no evidence o f the  purpose fo r  
w h ich  the  con tra c t was made. [ L u s h , J .— H ere  
the re  was express evidence of p a rt ic u la r  and ex
cep tiona l c ircu m s ta n ce s ; su re ly  th e y  cou ld  be 
b ro u g h t fo rw a rd  to  show the  n a tu re  o f th e  con
tra c t. [B l a c k b u r n , J. c ite d  B ehn  v . Burness  
(3 B . &  S. 751; 8  L .  T . Rep. N . S. 2 07 ;
1 M a r. L a w  Cas. O. S. 178, 329 ; 32 L .  J . 204, 
Q. B .) ]  T he re  was no agreem ent between the 
p a rtie s  th a t the  w ords shou ld  be a co n d itio n  p re 
c e d e n t: (Jackson  v . The U n ion  M a r in e  In s u r 
ance Com pany, ante, vo l. 2, p. 435 ; L .  Rep. 8  0 . P . 
572; 31 L . T . Rep. N .S . 789 ; 44 L . J . 27, O. P.) I f
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evidence was a d m itte d  to  show th e  in te n tio n  o f  th e  
p a rtie s  the  docum en t its e lf  w ou ld  be o f no use, th e  
same p r in te d  fo rm  o f w o rds  between A . and B . 
w ou ld  bear a d iffe re n t m ean ing  th a n  th e  same 
fo rm  betw een 0 . and D . The  w ords them selves 
are n o t am biguous, b u t th e  e ffect o f them  is. 
[ B l a c k b u r n , J.— I t  is  neve r a fa c t to  go to  th e  ju r y  
w h a t th e  w ords o f a c o n tra c t mean, b u t i t  is  a fa c t 
to  go to  them  under w h a t c ircum stances are they  
m ade, and  to  w h a t do th e y  re la te .] Y o u  cannot, 
by  evidence m ake w ords a co n d itio n  precedent, 
and th e re  be ing  no a m b ig u ity  w h a t evidence was 
adm issible ? I f  i t  were m ere m a tte r  o f descrip tion  
you  cou ld  n o t a d m it such ev idence ; fo r  instance  i f  
a sh ip  were described as h a v in g  a fig u re  head 
pa in ted  red . [ L u s h , J .— T h a t w ou ld  be a co nd ition  
p recedent i f  i t  were show n th a t she was g o in g  
am ong p ira tes  w ho had  a s u p e rs tit io n  never to  
a tta c k  ships w ith  a red  fig u re  head.] T he  con 
tra c t  m u s t be read in  th e  w r it in g  in  w h ich  i t  is  
expressed, and you  cannot have th e  w r i t in g  p lus  
p a ro l evidence. T he  question , too , is independent 
o f w h e th e r th e  w ords m ay o r m ay n o t be a con
d it io n  p re ce d e n t; th e  pa rties  w o u ld  have gained 
advantage by th e  resale o f th e  rice  w h e th e r th is  
p a rt ic u la r  sh ip  was in  a p o r t  o r  no t, and i f  th e  p rice  
had n o t gone dow n these w ords w o u ld  n o t have 
been m a te r ia l: (C o rid in g  v . Massey, ante, vo l. 2, 
p. 1 8 ; L .  Ben. 8  C. P . 395 ; 27 L .  T . R ep. N . S. 
636 ; 42 L .  J . 153, C. P.)

B e n ja m in ,  Q.C. (w ith  h im  Cohen, Q.C. and 
P atched) were n o t ca lled upon fo r  th e  p la in tiffs .

B l a c k b u r n , J .— The ju d g m e n t m u s t stand.
I n  a l l  cases we m u s t consider th e  in te n tio n  ex

pressed b y  the  w ords, and th is  m u s t depend on c ir 
cum stances. I n  c o n s tru in g a  w i l l  you in q u ire in to a ll 
th e  c ircum stances, and n o t w h a t th e  te s ta to r means 
to  say, b u t w h a t does he mean u n d e r th e  c irc u m 
stances. T he  same ru le  app lies to  con trac ts , w ith  
th is  d iffe re n c e : e ve ry th in g , a ll the  c ircum stances 
o f th e  te s ta to r ’s life , are re le va n t in  th e  case o f a 
w i l l ,  b u t in  a co n tra c t o n ly  those circum stances are 
re le v a n t w h ich  bo th  p a rtie s  are speak ing  o f a t the 
tim e . T he  question  is , w h a t the  facts are, o f and 
concern ing  w h ich  th e y  are speak ing  in  u s in g  those 
w ords, and  th e  ques tion  m u s t be p u t w h a t are the  
facts p

I n  th is  case th e  s t ip u la t io n  was made th a t the  
sh ip  was “  now  a t R angoon.”  N o w  is  th is  a m ere 
s tip u la tio n  o r  a co n d itio n  p recedent w h ich  w o u ld  
p u t an end to  the  co n tra c t ? W e m u s t construe 
the  co n tra c t acco rd ing  to  th e  sta te  o f  th in g s  
k n o w n ; wo m ig h t d iffe r  as to  w h e th e r the re  was 
reference to  an o rd in a ry  s ta te  o f th in g s  o r not. 
l  am  n o t sure  th a t I  shou ld  have said under o th e r 
c ircum stances th a t  th is  was n o t a c o n d itio n  prece
den t ; bu t, w ith  the  evidence and co n s id e rin g  the  
state o f th e  m a rke t, th e  p ro h ib it io n  expected 
aga inst th e  im p o r t  o f rice , and  o th e r th in g s , i t  is 
im p o r ta n t to  consider these. T he  sh ip  be ing  in  
the  p o rt a t th a t  tim e  is a ll im p o r ta n t ; th e y  w anted 
rice, th e y  d id  n o t w a n t a r ig h t  o f action.

I n  Craves v . Legg (u b i sup.) the  question  was 
raised b y  p le a d in g  th e  m a te ria l c ircum stances, 
and th e  ob jec t w ith  w h ich  the  co n tra c t was entered 
m to  was in  the  know ledge  o f b o th  pa rties . B a ron  

’a rke  the re  said i t  was m a te ria l and essential to  
the  case. I n  Behn  v. Burness (u b i sup.) W illia m s ,
J ■ says th e  “  question  appears to  be p ro p e r ly  
ra ised  b y  th e  ave rm en t in  th e  plea th a t the  tim e  
and s itu a tio n  o f th e  vessel were essentia l and 
m a te r ia l p a rts  o f th e  con tra c t. O n the  t r ia l  o f the

[Q .B . D iv .

issue jo in e d  thereon , i t  was no p a rt o f  th e  ju d g e ’s 
d u ty  to  leave to  th e  ju r y  any question  as to  th e  
co n s tru c tio n  o f th e  con tra c t, o r th e  m a te r ia lity  o f 
any o f its  sta tem ents. I t  was h is  fu n c tio n  to  con
s tru e  th e  co n tra c t w ith  th e  a id  o f the  s u rro u n d in g  
c ircum stances fo u n d  by  th e  ju r y ,  and to  decide 
fo r  h im s e lf w h e th e r the  s ta tem en t th a t  th e  sh ip  
was in  the  p o rt, supposing  i t  to  be u n tru e , was an 
essentia l p a rt o f th e  con tra c t, o r  a m ere represen
ta tio n , and to  d ire c t the  ju r y  to  f in d  fo r  th e  defen
d an t o r p la in t if f  acco rd in g ly . The  question  i t  
w ou ld  seem m ig h t also bo ra ised b y  p le a d in g  the 
m a te ria l c ircum stances (as was done in  Craves v. 
Legg, 9 E x . 709), on w h ich  th e  de fendant re lies  as 
le a d in g  to  th e  c o n s tru c tio n  w h ich  th e  plea seeks 
to  p u t in  th e  in s tru m e n t. U n less one o r  o th e r o f 
these modes w ere  adopted, th e  c o u rt, in  case the re  
shou ld  be a d e m u rre r to  th e  plea, o r  on an a p p li
ca tion  fo r  ju d g m e n t non  obstante veredicto, w ou ld  
be p rec luded  from  ta k in g  the  s u rro u n d in g  c irc u m 
stances in to  considera tion  in  a id  o f th e  co n s tru c 
tio n . I t  is p la in  th a t th e  c o u rt m u s t be in fluenced  
in  th e  c o n s tru c tio n  no t o n ly  by  the  language  o f 
th e  in s tru m e n t, b u t also b y  th e  c ircum stances 
u n d e r w h ich  and th e  purposes fo r  w h ic h  the 
c h a rte r-p a rty  was entered in to .”  T he  course taken  
in  Graves v . Legg (ub i sup.) was n o t adopted here, 
th e  c ircum stances n o t h a v in g  been p le a d e d ; b u t 
i t  was le f t  to  the  ju r y  to  fin d  those c ircum stances, 
and th e y  d id  f in d  th a t  i t  was abso lu te ly  v i ta l  th a t  
th e  sh ip  shou ld  be a t R angoon on th e  12 th  Dec. and 
th a t  the  defendants ’ evidence upon th is  p o in t was 
tru e . H ence th e  v e rd ic t was en tered  fo r  the 
defendants.

The  case is  governed  b y  B ehn  v . Burness (ub i 
sup.) ; th is  is  in  p o in t, and wo can n o t ove rru le  it .  

Mellor, J.— I  am o f th e  same op in ion .
I n  th is  case Behn  v . Burness (u b i sup.) is in  

p o in t. E v idence  is n o t adm iss ib le  to  show th a t the  
p a rtie s  m eant so m e th ing  n o t expressed, b u t th e  
c ircum stances u n d e r w h ic h  th e  c o n tra c t was made 
m u s t be know n. W e  do n o t a d m it the  evidence 
to  show w h a t the  pa rties  in tended , b u t  to  show 
w h a t th e  w o rds  mean in  reference to  th e  c irc u m 
stances. 1  t h in k  th e  ju d g m e n t m u s t stand.

L u s h , J .— The words “ now  a t R a n g o o n ”  are 
capable o f be ing  construed  in  tw o  ways, b u t tbey  
m u s t re fe r to  th e  c ircum stances u n d e r w h ich  th e  
con trac t was made. I t  was fo r  th e  ju r y  to  say 
w h a t th e y  were, and  they  have done so, and said 
th e y  were o f the  la s t im portance . T he  s e llin g  
va lue  o f the  r ice  was m uch  affected b y  th e  fact o f 
th e  vessel be ing  a t Rangoon o r  no t, and the  
w ords  m us t a p p ly  to  th e  p a rt ic u la r  c ircum stances. 
S ir  H . James says d iffe re n t w ords receive d if fe r 
e n t in te rp re ta tio n s  in  d iffe re n t con tracts. T h is  is 
so, and Behn  v . Burness  shows i t .  T he  v e rd ic t 
m u s t stand.

Judgm ent f o r  the defendants. 
S o lic ito rs  fo r p la in t if f ,  M essrs. H o llam s, Son, 

and Coward.
S o lic ito r  fo r  defendants, W. J. Foster.

Feb. 16 an d  M arch  6 ,1876.
T h u s  a n d  o th e r s  v . B y e r s .

S h ip  an d  sh ipp ing— L ia b i l i t y  o f  charte re r f o r  
de lay in  u n lo a d in g  caused by fo u l weather. 

W here a g iven num ber o f  days  is  a llow ed to a  
charte re r f o r  u n lo a d ing , a contract is  im p lie d  on 
h is  p a r t  th a t f r o m  the tim e  when the sh ip  is  a t  
the u su a l p lace o f  d ischarge he w i l l  take the r is k

T hiis a n d  o th e r s  v . B y e r s .
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o f  an y  o rd in a ry  vic issitudes w h ich  m ay occur to 
prevent h is re leasing the sh ip  a t the e x p ira tio n  o f  
the la y  days.

B y  the terms o f  a  c h a rte r-p a rty  a  vessel was to p ro 
ceed, f o r  a  voyage f r o m  P . to a  safe p o r t  in  the 
U n ited  K in g d o m  w ith  a  cargo o f  tim ber, “  sixteen 
w o rk in g  days to be a llowed the m erchants f o r  
load ing  the sh ip  a t P ., and to be d ischarged a t 
such w h a r f  o r dock as the charte re r m ay direct, 
a lw ays  a floa t, in  fou rteen  like  days, a nd  ten days 
on dem urrage over an d  above the sa id  la y in g  
days a t 101. p e r  d ay .”  The sh ip  was loaded arid  
ordered to M . ; and , ha v in g  a rr ive d  a t the usua l 
p lace  o f  discharge, commenced the unloadAng. I t  
was the d u ty  o f  the m aster to p u t  the tim be r over 
the sh ip , and  fo rm  i t  in to  ra fts , so th a t i t  m ig h t be 
conveyed a w ay by the charterer. I n  the course o f  
u n lo a d in g  bad weather came on, an d  as the ra fts  
could not be fo rm ed , the charte re r could no t con
vey the tim be r aw ay. A  de lay o f  fo u r  days was 
thus caused in  d ischa rg ing  the ship, and  the s h ip 
owners c la im ed  40Z. f o r  dem urrage :

H e ld , tha t, as by the ch a rte r-p a rty  a  g iven  num ber 
o f  days w as a llow ed  f o r  d ischa rg ing  the cargo, 
the charte re r was, u n d e r the circumstances, liab le  

f o r  the de lay in  un load ing  the vessel, n o tw ith 
s ta n d ing  such de lay  was occasioned by bad 
weather.

T h e  d ec la ra tion  a lleged th a t in  cons ide ra tion  th a t 
th e  p la in t if fs  w ou ld  d e liv e r  to  th e  defendant 
ce rta in  t im b e r  fo rm in g  th e  cargo  o f and ca rried  
b y  a ce rta in  sh ip  o f th e  p la in t if fs  then  ly in g  and 
b e in g  a t a c e rta in  p o rt, to  w it ,  S tockton-on-Tees, 
and w o u ld  a llo w  th e  de fendan t fou rteen  la y in g  
days fo r  th e  u n lo a d in g  o f the  same, and ten  days 
on dem urrage  ove r and above th e  said la y in g  
days ; th e  de fendant p rom ised  th e  p la in t if fs  to  pay 
to  the  p la in tif fs  f re ig h t  on  th e  ca rriage  o f  the  
f i r s t  t im b e r  fro m  Pensacola to  S tockton-on-Tees 
aforesa id  a t c e rta in  dates agreed on between the  
p la in t if fs  and de fendant, and to  d ischarge  and 
un lo a d  the  said sh ip  w ith in  fourteen  days fro m  th e  
day on w h ich  th e  m aste r o f th e  sa id  s h ip  shou ld  
s ig n ify  h is readiness and w illin g n e ss  to  un load, 
and  to  pay 10Z. p e r day dem urrage  fo r  each d e m u r
rage  day th a t  th e  said sh ip  shou ld  be de ta ined  by 
reason o f th e  de fendan t n o t u n lo a d in g  the  
same ove r and above the  said fou rteen  la y in g  
days.

Breach th a t  th e  defendants d id  n o t un load  and 
d ischa rge  th e  said s h ip  w ith in  th e  t im e  so agreed 
u pon  as a fo resa id , b u t k e p t th e  same on d e m u r
rage  o ye r and above the sa id  fou rteen  days fo r  a 
lo n g  tim e , to  w i t  te n  days, on dem urrage , and th e  
de fendan t th e re b y  became lia b le  to  pay, b u t  has 
n o t pa id , to  th e  p la in t if fs  dem urrage  a t th e  ra te  
a fo resa id  fo r  ten  days, and th e  de fendant also de
ta ined  the  said sh ip  one day w ith o u t an y  paym en t 
o r  sa tis fa c tion  to  th e  p la in t if fs  on th a t  behalf, 
w hereby th e  p la in t if fs  w ere  d e p rive d  o f th e  use 
o f th e  said sh ip  d u r in g  th a t  tim e, and in c u rre d  
expense, &c.

T h e re  was also a co u n t fo r  m oney payable  fo r  
dem urrage  o f  a sh ip .

F o u r th  p lea to  f ir s t  co u n t.— T h a t de fendan t was 
p reven ted  fro m  u n lo a d in g  and  d isc h a rg in g  th e  
sh ip  so le ly by  th e  acts and de fau lts  o f th e  p la in tif fs  
and th e ir  agents on th a t  behalf.

T he  case came on fo r  t r ia l  be fore  G rove, J ., and 
a special ju r y ,  in  Lon do n , d u r in g  th e  M ichae lm as 
S it t in g s , 1875, w hen th e  fo llo w in g  facts were 
p roved . T he  p la in t i f f  was a  sh ipow ne r, and  th e  ac- i

t io n w a s  fo r  eleven days’ d em urrage ,and  1Z. 14s. tod. 
fo r  e x tra  dock charges. B y  the c h a rte r -p a r ty  
dated Jan. 31st, 1874, th e  N o rw e g ia n  vessel 
S ing le ton , ch a rte re d  by  M essrs. P rice  and P ierce 
as agents, was to  proceed to  Pensacola w ith  a ll 
conven ien t speed to  load a f u l l  cargo o f  t im b e r , 
and be ing  so loaded to proceed to  any safe p o rt in  
th e  U n ite d  K in g d o m ; s ix teen  w o rk in g  days to  be 
a llow ed fo r  load in g , “  and to  be d ischarged  a t such 
w h a rf o r dock as th e  cha rte re rs  m ay d ire c t, 
a lways a float, iu  fo u rte e n  l ik e  days, and  te n  days 
on dem urrage , ove r and above the said la y in g  days 
a t 10Z. p e r d ay .”  T he  b i l l  o f la d in g  in co rp o ra ted  
th e  te rm s o f th e  ch a rte r-p a rty , and was indo rsed  
b y  the  cap ta in . I n  pursuance o f th e  cha rte r- 
p a r ty  the  vessel proceeded to  Pensacola, and was 
the re  d u ly  loaded (b ills  o f la d in g  be ing  p resented 
and s igned b y  th e  cap ta in), a fte r  w h ich  she p ro 
ceeded b y  o rd e r o f th e  defendants w ith  th e  cargo 
to  M idd lesbo rough . She a rr iv e d  a t th e  usua l 
place o f d ischarge on Sunday, th e  28 th  o f  June , 
1874, and was ready to  d ischarge  h e r cargo  to  
th e  defendants, by  w hom  th e  f re ig h t  was paid 
th e  fo llo w in g  day— viz ., th e  29th. T he  t im e  fo r  
d isch a rg in g  exp ire d  on the  14 th  o f J u ly , b u t the  
vessel was n o t in  fac t d ischarged  t i l l  th e  25th. 
T he  vessel was th u s  k e p t eleven days beyond the  
t im e  ; b a t, as th e  delay o f th re e  o f these days was 
a d m itte d  to  be du« to  d e fau lt on th e  p a rt o f  th e  
p la in t if f ,  a v e rd ic t was u lt im a te ly  found  fo r th e  
p la in t i f f  fo r  81Z. 14s. 6d., be ing  e ig h ty  days’ d e m u r
rage  a t 10Z. pe r day, and 1Z. 14s. 6 d. fo r  e x tra  
dock charges. A s  regards fo u r  o f these days i t  
was a d m itte d  th a t  th e  de lay in  u n lo a d ing  was 
occasioned b y  bad w ea ther w h ich  p reven ted  th e  
m aste r, as was h is  d u ty , fro m  p u t t in g  th e  t im b e r 
ove r th e  sh ip  and fo rm in g  i t  in to  ra fts , and th a t 
th e  ch a rte re r was in  consequence unable to  take  
th e  t im b e r  away. The  learned  ju d g e  a c c o rd in g ly  
gave leave to  th e  de fendant to  m ove to  reduce the  
v e rd ic t b y  40Z., i f  th e  c o u rt shou ld  be o f o p in io n  
th a t on th e  tru e  c o n s tru c tio n  o f th e  c h a rte r -p a r ty  
th e  de fendant was n o t responsib le  fo r  de lay  occa
sioned b y  bad w eather. T he  case now  came on fo r  
a rgu m e n t.

B usse ll, Q .C. and K . P o llock  fo r  th e  de fendant 
(the  ch a rte re r).— T he re  is n o t an abso lu te  c o n tra c t 
in  the  p a rt o f  cha rte re rs  o r  consignees to  un load  
w ith in  a s tip u la te d  tim e  w here they  are p reven ted  
th e re fro m  by som e th ing  beyond th e ir  co n tro l. 
H e re  the  in a b il i ty  to  un load  arose fro m  som eth ing  
w h ich  p revented th e p la in t if fs  them selves fro m  p e r
fo rm in g  th e ir  d u ty  o f p u t t in g  th e  t im b e r  over th e  
s h ip ’s side.

Ford  v. Cotesworth, L. Bep. 4 Q. B. 127; lb .  5 Q. B. 
544 ; 38 L. J. 52, Q. B . ; 39 ib. Q. B. 188; 19 L. T. 
Bep. N. S. 634 ; 23 L. T. Bep. N. S. 165 ; 3 Mar. 
Law Cas. O. S. 190, 468;

Abbott on Shipping (11th edit.), 269 ;
R anda ll v. Lynch, 2 Camp. 356; 12 East, 179 ;
Lee v. Yates, 3 Taunt. 387 ;
Dobson v. Droop, 4 C. & P. 112.

H ersche ll, Q 0 .  and Webster fo r  th e  p la in tif fs .—  
W h e re  the  nu m b e r o f la y  days is fixe d  th e  d is 
charge m u s t take  place w ith in  those days, o r  the  
consignee o r  ch a rte re r is responsib le , un less th e  
de lay was occasioned b y  th e  d e fa u lt o f th e  sh ip 
ow ner. The  delay here was de lay  o u t o f th e  con
t r o l o f e ith e r  p a rty , and fo r  th is  th e  de fendan t 
m a s t pay.

Brown v. Johnson, 10 M . &  W . 331; 11 L. J. 373,
E x .;
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Fenwick v. Schmalx, L. Eep. 3 C. P. 313 ; 18 L. T- 
Eep. N. S. 27; 37 L . J. 78, C. P. ; 3 Mar. Law Cas.
O. S .64;

Tapscott v. Balfour, ante. vol. 1, p. 501; L . Eep. 
8 C. P. 46 ; 42 L. J. 16, C. P. ; 27 L . T . Eep. N . S. 
710;

Ashcroft v. Crow Orchard Colliery Company (L i
mited), ante, vol. 2, p. 397, L. Eep. 9 Q. B. 540 ; 43
L . J. 194, Q. B. ; 31 L. T . Eep. N. S. 266 ;

Barker v. Hodgson, 3 M. & S. 267 ;
Barre tt v. Dutton, 4 Camp. 333.

C ur. adv. vu lt.
M a rch  6 .— T he  ju d g m e n t o f  the  c o u rt (B la c k 

b u rn , and L u s h , JJ .)  was de live red  b y
L u s h , J.-— T h is  is  an action  fo r  dem urrage . 

T he  v e rd ic t was en tered  fo r  th e  p la in t i f f  fo r  
81i. 14s. 6 d „  leave be ing  reserved to  th e  de fendan t 
to  reduce th e  am o u n t b y  401., b e in g  fo r  fo u r  days 
d e ten tio n  a t th e  s tip u la te d  ra te  o f 1 0 1. pe r d a y ; 
and  th e  question is  w he the r, when a c h a rte r p a rty  
a llow s a g ive n  n u m b e r o f days fo r  d isc h a rg in g  the  
cargo, the  c h a rte re r o r  th e  sh ip ’s ow ner takes 
the  r is k s  o f casualties in  th e  w eather, w h ic h  in te r 
r u p t  th e  process o f un load ing .

T he  c h a rte r-p a rty  was fo r  a voyage fro m  Pensa
cola to  a safe p o rt in  th e  U n ite d  K in g d o m , as 
ordered, w ith  a cargo o f t im b e r. T he  clause upon 
w h ic h  th e  question  tu rn s  is  in  these w o rd s : 
“  S ix teen  w o rk in g  days to  be a llow ed the  said 
m erchan ts  ( i f  the  sh ip  is  n o t sooner d is 
patched) fo r  lo a d in g  the  Bhip a t  Pensacola ; and  
to  be d ischa rged  a t such w h a rf o r  dock as th e  
ch a rte re r m ay  d ire c t, a lw ays a float, in  fourteen  
lik e  days, and te n  days on dem urrage  ove r and 
above th e  said la y in g  days, a t 1 0 1. pe r day.”

The  sh ip  h a v in g  been ordered to M id d le sb o rou g b , 
a rr iv e d  a t th e  usua l p lace o f d ischarge in  the 
r iv e r ,  and comm enced the  un lo a d ing . I t  was the 
d u ty  o f  th e  m aste r to  p u t th e  t im b e r  ove r the 
sh ip , and fo rm  i t  in to  r a f ts ;  and th e  charte re r 
was to  take  th e  ra fts  away.

I n  th e  course o f u n lo a d ing  bad w ea the r came 
on, an d  th o u g h  the  sh ip  d id  n o t leave he r anchorage 
th e  ra fts  cou ld  n e t be fo rm ed , and th e  cha rte re r 
cou ld  n o t consequen tly  do h is  p a rt in  ta k in g  the  
t im b e r  away. The  bad w ea ther caused a de lay of 
fo u r days in  d is ch a rg in g  th e  sh ip  ; and th e  con ten
tio n  o f th e  de fendant was, th a t  as he was n o t in  
d e fau lt, b u t  was ready to  rece ive th e  t im b e r, b u t 
the  m aste r was n o t ready  to  d e live r i t ,  th e  t im e  lo s t 
m  consequence o f th e  bad w eather o u g h t n o t to  
be reckoned as p a rt o f the  fo u rte e n  days.

W e  to o k  t im e  to  look  in to  the  a u th o ritie s , and are 
o f op in ion  th a t  w here  a g ive n  nu m b e r o f days is 
a llow ed to  th e  c h a rte re r fo r  un load ing , a con tra c t 
is  im p lie d  on  h is  p a r t  th a t, fro m  th e  t im e  when 
th e  sh ip  is a t th e  usua l place o f d ischarge, he w i l l  
take  th e  r is k  o f any o rd in a ry  v ic iss itudes  w h ich  
m ay occur to  p re ve n t h is re leas ing  th e  sh ip  a t the  
e x p ira tio n  o f th e  la y  days. T h is  is  th e  d o c trin e  
la id  dow n b y  L o rd  E lle n b o ro u g h  in  R a n d a ll v . 
L yn ch  (ub i sup.), w h ich  was uphe ld  by th is  c o u r t;  
and i t  has been accepted as th e  g u id in g  p r in c ip le  
ever s ince : (see LeelcY. Yates, u b i s u p .; H a rp e r  
v - M  C arthy , 2 W . I t .  258 ; B ro w n  v. Johnstone, 
u b i sup., and  th o  o th e r cases c ited  in  th e  a rg u 
m ent.)

T he  obvious convenience o f such a ru le  in  p re 
v e n tin g  d ispu tes  about th e  sta te  o f the  w eather 
on p a rt ic u la r  days, o r  p a rt ic u la r  frac tio n s  of a 

*iy, and the tim e  th e re b y  lo s t to  th e  c h a rte re r in  
the  course o f  th e  d ischarge, makes i t  h ig h ly  expe
d ie n t th a t  th is  co n s tru c tio n  shou ld  be adhered to

w ha te ve r m ay be th e  fo rm  o f  w ords used in  the  
p a rt ic u la r  cha rte r.

T he  ju d g m e n t o f  th e  c o u rt w i l l  the re fo re  be 
fo r  the  p la in t if fs  fo r  th e  fu l l  am ount.

Judgm ent f o r  the p la in tiffs .
S o lic ito rs  fo r  th e  p la in tif fs , Ing ledew , Ince , and  

Greening.
S o lic ito r  fo r  th e  defendant, Cree.

C O M M O N  P L E A S  D IV IS IO N .
Reported by P. B. H u tch ih s  and Cy e ii, D odd, Esqa., 

Barristers-at-Law.

Wednesday, Feb. 23, 1876.
H o pp er  v . B u r n e s s  a n d  o t h e r s .

C h a rte r -p a r ty — Sale o f  cargo a t in te rm ed ia te  p o r t  
— F re ig h t p ro  ra ta  it in e r is .

P la in t i f f  chartered a  sh ip  to defendants to c a rry  
cargo fo r  f r e ig h t  payable on de live ry  a t the p o r t  
o f  destination . The cap ta in  w as obliged to sell 
p a rt o f  the cargo a t a n  in te rm ed ia te  p o r t  f o r  
necessary repa irs . The price  obtained was h ighe r  
th a n  i t  w ou ld  have been a t the p o r t  o f  desti
na tion . P la in t if f ,  hav ing  p a id  the proceeds o f  
the sale to defendants u n d e r a n  average state
m ent, c la im ed  f r e ig h t  p ro  ra ta  it in e r is  on the 
cargo sold.

H e ld , th a t defendants were en titled  e ithe r to de
m and  a n  in d e m n ity  f o r  the sale o f  the cargo, o r  
to trea t the transac tion  as a  forced loan, and  
demand the proceeds o f  the sale, and  th a t h a v in g  
treated i t  as a loan, they were no t lia b le  to pay  
f re ig h t  p ro  ra ta  it in e r is .

T h e  p la in t i f f ’s o la im  was fo r  f re ig h t  and m oney 
rece ived. T he  p la in t if f  was th e  ow ner o f th e  sh ip  
Verena, and he cha rte red  h e r to  th e  defendants to  
c a rry  a cargo o f coals fro m  C a rd iff to  P o in t  de 
Galle, in  C eylon. T he  f r e ig h t  was to  be 21«. a ton  
on the  q u a n tity  o f coals de live red  a t P o in t de 
G alle , and i f  th e  q u a n tity  de live red  shou ld  bo 
less than  th e  am oun t nam ed in  th e  b i l l  o f 
la d in g , th e  de fendan t m ig h t deduct th e  cost o f 
th e  coals so d e fic ie n t fro m  th e  f re ig h t  due. 
T he  defendants sh ipped a cargo o f 704 tons 
o f coal a t C a rd i f f ; the  coals w ere b y  th e  b i l l  
o f la d in g  to  be de live red  to  th e  o rd e r o f th e  de
fendants. T he  invo ice  p rice  was 11. p e r ton . The  
sh ip  sa iled fo r P o in t de G alle , b u t m e t w ith  bad 
w ea ther o ff  th e  Cape o f Good H ope , and p u t in  
disabled. T he  cap ta in , b e in g  unable  to  ra ise  
m oney on b o tto m ry  fo r  the  necessary rep a irs  o f the  
sh ip , sold 470 tons of coal a t th e  Cape o f Good 
H ope, w h ich  fe tched 31. 3s. 6d. a ton , a con
s ide rab ly  h ig h e r p rice  th a n  th e y  w o u ld  have 
fe tched  a t P o in t de Galle. F o r ty - tw o  tons o f coal 
w ere je ttiso n e d , and th e  sh ip , h a v in g  been re 
pa ired , proceeded on he r voyage, and th e  rem a inde r 
o f the  cargo, 192 tons, was de live red  a t P o in t de 
Galle. T he  defendants a fte rw a rds  em ployed 
M essrs. D av idson  and L in d le y , average sta ters, 
to  d ra w  up an average sta tem en t, and th e  p la in 
t i f f  pa id  th e  am oun t w h ic h  th e  average s ta tem en t 
showed to  be due fro m  h im  to  th e  defendants. 
T he  sta tem en t de b ited  th e  p la in t if f  w ith  the  
am oun t o f th e  ne t proceeds o f the  coals so ld a t th e  
Cape o f Good Hope, b u t made no allowance to  h im  
fo r  f re ig h t  in  respect o f these coals. T he  p la in t i f f  
c la im ed to  be e n tit le d  to  fre ig h t  pro  ra ta  it in e r is ,  
in  respect o f the  coals sold a t th e  Gape o f Good
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Hope, and sough t to  recover back fro m  th e  defen
dan ts  the  am o u n t o f  such fre ig h t,  w h ich , he con
tended, o u g h t to  have been a llow ed to  h im  in  th e  
average sta tem en t, and also to  recover th e  
am o u n t fo r  w h ich  th e  coals sold a t th e  Cape ove r 
th e  cost p rice . A t  th e  t r ia l ,  before H u d d le 
ston, B ., a t th e  L iv e rp o o l S u m m e r Assizes, 1875, 
th e  v e rd ic t was entered fo r  th e  p la in t if f ,  w ith  
leave to  the  defendants to  m ove to  en te r a v e rd ic t 
fo r  them  o r a n o n su it, on the  g ro u n d  th a t  the  
defendants were n o t lia b le  to  pay the  fre ig h t 
cla im ed. A  ru le  n is i  was ob ta ined  d u r in g  th e  
M ichae lm as s itt in g s .

Herschell, Q .C. and C rom pton  showed cause.—- 
I t  cannot be th a t  th e  defendants are e n tit le d  to  
keep  a ll th a t  was received as th e  p rice  o f th e  coal 
sold a t th e  Cape o f  Good H ope, and pay n o th in g  
to  th e  p la in t if f ,  who to o k  i t  the re , fo r  fre ig h t .  T he  
m oney was p a id  to  the defendants under a m is take  
o f fac t, and can the re fo re  be recovered as money 
rece ived to  th e  use o f the p la in t if f .  I f  the  
c h a rte re r takes th e  goods fro m  the  sh ipow ne r a t a 
p o in t s h o rt o f th e  p o r t  o f d es tina tion  he is  bound 
to  pay fre ig h t  pro  r a tâ it in e r is ,  and i f  he takes the  
produce o f th e  goods i t  comes to  th e  same th in g . 
T a k in g  the  m oney w h ic h  the  coal so ld a t the  Cape 
o f Good H ope  produced is  th e  same as i f  the  
defendants had taken  the  coal i ts e lf  there . I n  
B a il l ie  v. M o n d ig lia n a  (1 P a rk  on M a rin e  In s u r 
ance, 116, 8 th  ed it.), the re  is  an express o p in io n  of 
L o rd  M an s fie ld  in  fa vo u r o f th e  p la in t if f 's  con ten 
tio n . H e  says, “  I n  th is  case the  va lu e  o f th e  
goods was res to red  in  m oney, w h ich  is  th e  same 
as th e  goods ; and  the re fo re  fre ig h t  was c e rta in ly  
due p ro  ra td  it in e r is .”  I n  2 A rn o u ld  on M arine  
Insurance, 803, 4 th  ed it., th e  law  is s ta ted  as 
fo llow s : “  Goods sold fo r th e  genera l bene fit are 
to  be paid fo r  in  c o n tr ib u tio n , i f  th e  a d ven tu re  
reaches its  des tin a tio n , a t th e  ne t va lue  th e y  w ou ld  
have fetched a t th e  p o rt o f d ischarge, o r  a t the 
sum  th e y  a c tu a lly  b ro u g h t a t th e  in te rm e d ia te  
p o rt, d e d uc tin g  fre ig h t,  d u ty , and la n d in g  ex
penses. I f  th e  adventu re  does n o t reach its  d e s ti
n a tio n , the  a m o u n t o f c o n tr ib u tio n  is  th e  p rice  
ob ta ined  fo r th e  goods a t the  p o rt o f d is tress, less 
f re ig h t  p ro  ra td ,  d u ty , and la n d in g  expenses. T he  
sh ipow ne r in  th e  fo rm e r case w o u ld  seem to  be 
e n t it le d  to  fu l l  f re ig h t,  and in  the  la t te r  to  fre ig h t 
p ro  ra td  to  th e  p o rt o f  sale.”  P o r  th is  p ropos i
t io n  A tk in so n  Stephens (7 E x . 567) is c ite d .] 
[ B e n ja m in , Q .C. fo r the defendants, re fe rred  to  
Cam pbell y . Thompson  (1 S ta rk ie , 490.)] T h a t does 
n o t touch  th e  p resen t case, fo r  th e  sale the re  was 
w ro n g fu l ; the re  was no u rg e n t necessity fo r  i t .  
A r c h ib a l d , J., re fe rre d  to  H u n te r  v. P rin se p  (10 
E ast, 378).] I n  th a t  case also the act o f s e llin g  was 
to rtio u s . [ B r e t t , J .— I n  M aclach lan  on M erchan t 
S h ip p in g  449, second e d itio n , i t  is s ta ted  th a t 
“  w here th e  m aste r sells th e  cargo in  th e  course 
o f  th e  voyage, a lth o u g h  p ro p e rly , and  to  p reven t 
i ts  e n tire  loss in  consequence o f damage hy  pe rils  
o f th e  sea, he is  n o t e n tit le d  to  fre ig h t fo r  carriage 
to  the  p o rt o f  sale,”  and V lierb loom  v. Chapm an  
(13 M . &  W . 230), and H u n te r  v . P rinsep  (u b i sup.) 
are c ite d .] I f  th e  sale is ju s tif ia b le , i t  is  th e  same 
as i f  an express a u th o r ity  to  se ll had been g ive n  ; 
the re  is an im p lie d  a u th o r ity  to  se ll i f  i t  is neces
sa ry  fo r co m p le tin g  th e  adventu re . I t  is reason
able to  im p ly  th a t th e  defendants are n o t to  be 
benefited m ore  u n d e r th e  e x is tin g  c ircum stances 
th a n  they  w ou ld  have been i f  th e  c o n tra c t had been 
completed. ¡ B r e t t . J.—The shipowner would be

e n tit le d  to  recove r on a p o lic y  o f insurance  on 
fre ig h t . ]  L o rd  M an s fie ld ’s d o c tr in e  in  B a il l ie  v . 
M o n d ig lia n a  (u b i sup.) has o n ly  been o ve rru le d  in  
th e  case o f a w ro n g fu l sale, as in  H u n te r  v. P rinsep  
(u b i su p .); V lie rb loom  v . C hapm an  (u b i sup.) was a 
d iffe re n t k in d  o f case fro m  the  present. I t  w ou ld  
seldom  happen, as here, th a t th e  fo rced  sale p ro 
duced ga in  ins tead  o f loss, and th is  is a m a te r ia l 
e lem ent o f d iffe rence  between th is  case and m ost 
o thers. A  co n tra c t to  pay f re ig h t  p ro  ra ta  o u g h t 
to  be im p lie d  as aga inst th e  defendants fro m  th e ir  
h a v in g  taken  the  proceeds o f the sale. A s  to  th e  
c la im  fo r m oney received, K e lly  v . S o la r i (9 M . &  
W . 54) shows th a t m oney pa id  uuder bond fide  fo r 
ge tfu lness o f facts d is e n t it l in g  the  o th e r p a rty  to  
receive it ,  can be recovered. The  average s ta tem en t 
is  n o t b in d in g  on th e  p la in t if f .  I t  does n o t am o u n t 
to  an award, a u d i t  is  made w ith  a d iffe re n t ob ject 
fro m  th a t o f  f ix in g  the  p o s itio n  o f th e  pa rtie s , v iz ., 
to  se ttle  w h a t c la im s shou ld  be made on the u n d e r
w rite rs .

B e n ja n in , Q .C. (M yhurgh  w ith  h im ) in  s u p p o rt 
o f the ru le .— T he  correspondence shows th a t  the 
p la in t i f f  agreed to  be bound b y  th e  average s ta te 
m ent, and th is  was a v o lu n ta ry  paym en t made 
a fte r f u l l  exam ina tion  o f th e  facts. T h e  e n tire  
a rg u m e n t fo r  the  p la in t if f  is based on L o rd  
M an s fie ld ’s d ic tu m  in  B a il l ie  v. M o n d ig lia n a  {u b i 
sup.), w h ich  is  shown n o t to  be law  b y  the  la te r 
decisions w h ich  have been re fe rred  to . T he  tru e  
p rin c ip le  is th a t  th e  m aste r has a r ig h t  to  bo rrow  
m oney o r goods fro m  th e  ow ner o f th e  cargo to  
re p a ir  th e  sh ip , and when he sells i t  is  a forced 
loan by the  ow ner o f th e  cargo to  the ow ner o f 
the  sh ip . T he  sh ipow ne r is o n ly  e n tit le d  to  f re ig h t  
on th e  goods de live red , and  th e  ow ne r of the  cargo 
is e n tit le d  to  have the  am o u n t o f th e  forced loan 
repa id . [ B r e t t , J .— B u t i f  th e  goods were sold 
fo r  less th a n  th e y  w ou ld  have fe tched  a t th e  p o rt 
o f d es tina tion , he w ou ld  n o t be con ten t w ith  th a t . ]  
H e  has an o p tio n  e ith e r to  tre a t i t  as a loan o r to  
dem and an in d e m n ity . H ere  th e  defendants asked 
fo r  the  proceeds o f th e  sale, w h ich  is  in  e ffect 
a sk in g  fo r re p a ym e n t o f the  m oney le n t. I n  A tk in 
son v . Stephens (u b i s u p ),  P o llo ck , C .B ., pu ts  the  
r ig h t  o f the m aste r to  se ll ca rgo  on th e  g ro u n d  o f 
be ing  “  a la w fu l mode o f b o rro w in g  m oney fo r  the  
necessary purposes of th e  sh ip ,”  and the  samo 
learned  ju d g e  expresses th e  same v ie w  in  D un ca n  
v . Benson (1 E x . 537, a ffirm e d  3 E x . 644), w here 
he says, “ T o  accom plish  th e  o b je c t o f re p a ir in g  
th e  vessel, th e  m aste r is au tho rised  to  b in d  h is  
ow ne r . . .  b y  s e llin g  a p o rt io n  o f th e  cargo, 
w h ich  is in  e ffec t b o rro w in g  fro m  th e  sh ippe r 
th ro u g h  the  m ed ium  o f a sale.”  (1 E x . 555.) 
[ B r e t t , J . re fe rre d  to  R ichardson  v. N ourse, 3 
B . &  A . 237.] I f  the  ow ner o f  th e  cargo  asks fo r  
an in d e m n ity , he m u s t a llo w  w ha t he w o u ld  have 
had to  pay fo r  fre ig h t  i f  the  goods had  been 
ca rr ie d  on, b u t n o t i f  he asks fo r  repaym en t o f the  
loan. T he  p rin c ip le s  app licab le  to  th e  case are 
c le a rly  exp la ined  b y  L o rd  E lle n b o ro u g h , d e liv e r
in g  th e  ju d g m e n t o f th e  co u rt in  H u n te r  v. P rinsep , 
10 E ast, a t p . 394. [H e  was then  stopped b y  the  
c o u rt.]

B r e t t , J .— I n  th is  case th e  p la in t if f  b ro u g h t an 
action , f ir s t  to  recover fre ig h t,  and secondly fo r  
m oney received. H e  says th a t the  m oney was in 
a d v e rte n tly  pa id , and c la im s to  recover i t  back on 
th e  g ro u n d  th a t he has p a id  th e  defendants w ith 
o u t d e d uc tin g  paym e n t fo r  fre ig h t.  I t  is  obvious 
th a t  he cannot recover, unless he is  e n tit le d  to
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th e  fre ig h t, so th e  m a in  question is as to  the  c la im  
fo r  fre ig h t.

The  p la in t if f  is  a sh ipow ner, and he made a 
c h a rte r-p a rty , b y  w h ich  he cha rte red  h is  sh ip 
to  the  de fendan t fo r  a voyage fro m  C a rd iff  to  
P o in t de G a lle ; th e  fre ig h t  was 21s. per to n  o f 
coals (of w h ic h  th e  cargo consisted), payable 
upon th e  q u a n tity  de livered a t P o in t de G alle . The  
res t o f the ch a rte r-p a rty  is  im m a te r ia l. T he  ship 
was d isab led b y  p e rils  o f  the  sea, and p u t in  a t th e  
Cape of Good H ope, and the re  the  cap ta in  was 
unab le  to  b o rro w  money on b o tto m ry  o r o therw ise . 
U n d e r these circum stances the  m a r it im e  law  g ives 
a t i t le  to  the  cap ta in  to  sell p a rt o f th e  ch a rte re r’s 
cargo to  realise m oney to  re p a ir  th e  sh ip  ; and he 
can sell w ith o u t d o in g  a w ro n g fu l act, th o u g h  i t  is 
th e  d u ty  of th e  sh ipow ner to  re p a ir  the  sh ip  a t h is 
ow n expense. T he  capta in  so ld a p o rtio n  o f the  
coal, and h a v in g  expended th e  am o u n t realised 
upon th e  repa irs  o f the  sh ip , he proceeded to  
P o in t de G alle , and de live re d  th a t  p a r t  o f th e  
cargo  w h ic h  rem ained .

N o w , i t  so happened th a t th e  coals w h ich  were 
sold at th e  Cape o f  Good H ope  fe tched  m ore 
than  those w h ic h  were taken  on and sold a t 
P o in t de Galle, and i t  is  suggested th a t, 
there fo re , th e  p la in t if f  is n o t o n ly  e n tit le d  to 
f re ig h t  on th e  coals de live re d  a t P o in t de Galle, 
b u t also to  o th e r f re ig h t  fo r  the  coals w h ich  w ere 
sold a t the  Cape o f Good Hope.

A c c o rd in g  to  th e  c h a rte r -p a r ty  f re ig h t  was 
obv ious ly  o n ly  to  be p a id  on coals de live re d  
a t P o in t de G alle , and i f  th e  p la in t if f  is  en
t it le d  to  f re ig h t  on the coals sold a t th e  
Cape o f Good Hope, i t  m u s t be on some o the r 
g round . I f  he is e n tit le d  on any g ro u n d  i t  w ou ld  
be th a t he had become e n tit le d  to  f re ig h t  w h ich  
was earned a t the  Cape o f Good Hope. I  know  o f 
no mode b y  w h ich  th e  sh ipow ner can become 
e n tit le d  to  fre ig h t on such a c h a rte r-p a rty  as th is , 
w here  th e  goods are n o t de live red , unless he be
comes e n tit le d  to  fre ig h t  pro  ra ta . T he  p r in c ip le  
o f pro  ra ta  f re ig h t is, th a t  i t  is  payable w here 
the re  is a m u tu a l agreem ent to  do c e rta in  th in g s , 
on w h ich  th e  la w  w il l  im p ly  an u n d e rta k in g  to  pay, 
n o t th e  s tip u la ted  fre ig h t ,  b u t f re ig h t  pro  ra ta . 
T he  o n ly  case in  w h ich  i t  can become payable 
is w here the  cap ta in  is  able and w il l in g  to  
c a rry  on th e  cargo, b u t th e  c h a rte re r o r sh ipper 
desires to  have the  goods a t an in te rm e d ia te  p o rt, 
and th e  cap ta in  g ives them  up a t th e  o w n e r’s 
request, express o r im p lie d . T he re  is an im 
p lied  p rom ise to  pay f re ig h t.  H e re  the  cap ta in  
sells the  goods, and by th a t  ve ry  act p u ts  i t  o u t o f 
b is pow er to  say th a t he was ready to  ca rry  them  
on to  the  p o rt o f des tina tion , fo r  he was n o t able 
to  do so. There fore  one g ro u n d  on w h ich  the 
l ia b i l i t y  to  pay fre ig h t  pro  ra ta  depends does n o t 
exist.

I t  has been said th a t  th e  c h a rte re r has an 
op tion , and M r.  C rom p ton  said th a t here th e  c h a r
terers have exercised th a t op tion , and there fo re  
by im p lic a tio n  th e y  u n dertook  to  pay pro  ra ta  
f re ig h t.  I t  is said th a t  th e  c h a rte re r has an op tion  
to  tre a t the proceeds of th e  sale as a loan , o r to  
sny “  you  sold m y  goods aga inst m y w i l l ; I  cannot 
say th a t y o u  d id  w rong , because the law  a llow s i t  
u n d e r the  c ircum stances, b u t I  in s is t on an 
in d e m n ity  ” — n o t t re a t in g  i t  as a m ere lo a n ; 
in  fa c t, th a t he has an o p tio n  e ith e r to  tre a t 
i t  as a loan o r to  req u ire  an in d e m n ity . I f  i t  
is  trea ted  as a loan, i t  does n o t come w ith in
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th e  r u le ; i f  g ives no c la im  to  p ro  ra ta  f re ig h t.  
I f  th e  ch a rte re r is o f op in ion  th a t  the  goods 
have fetched m ore a t th e  in te rm e d ia te  p o rt 
than  they  w ou ld  have fe tched  i f  th e y  had been 
ca rrie d  on to  th e  p o rt o f des tina tion , he m ay  tre a t 
th e  tra n sa c tio n  as a loan a t once, and m ay sue fo r 
th e  am oun t of the proceeds o f the  sale before th e  
sh ip  has a rr iv e d  a t h e r p o rt o f  des tina tion . I f  
th e  sh ip  is  lo s t between th e  in te rm e d ia te  p o r t  and 
the  p o rt o f destina tion , he cannot ask fo r  an in 
d e m n ity  on the fo o tin g  th a t the goods w ou ld  have 
fe tched m ore a t th e  p o rt o f d es tina tion . I f  the  
sh ip  had been los t between th e  in te rm e d ia te  p o rt 
and  th e  p o r t  o f destina tion , he never w o u ld  have 
been able to  in s is t— i t  w ou ld  no t have been in  
h is  pow er to  in s is t— on an in d e m n ity . H e  cou ld  
say th a t i t  was a loan, and th a t as th e  sh ipow ner 
had sold p a rt o f the  cargo  he m u s t pay th e  p rice  
o f i t  to  the cha rte re r. I f  the  goods fe tch  m ore a t 
th e  in te rm e d ia te  p o r t  th a n  they  w ou ld  have fe tched 
a t th e  p o rt o f d es tina tion , th e  ow ner o f th e  cargo 
in s is ts  upon tre a tin g  th e  transac tion  as a loan, as 
is th e  case here. I f  he had in s is te d  on an in 
d e m n ity  on the  fo o tin g  th a t  i f  the  goods had been 
ca rrie d  on they w o u ld  have fe tched  more, he w ou ld  
have been e n tit le d  to  c la im  th e  d iffe rence  between 
th e  p rice  a t th e  in te rm e d ia te  p o rt and th e  p r ic e  a t 
the  p o rt o f des tina tion , b u t he w ou ld  have had to  
a llo w  fo r  f re ig h t.  B u t he has a r ig h t  to  tre a t i t  as 
a loan, and i f  i t  is trea ted  as a loan th e  c la im  to  
p ro  ra ta  f re ig h t  cannot arise, and the  sh ipow ner 
cannot add  pro ra ta  f r e ig h t  to  the c h a rte r-p a rty  
fre ig h t.

I t  is  a h a rd sh ip  a ris in g  fro m  the  fo rm  o f th e  
c o n tra c t and fro m  th e  n a tu re  o f m a r it im e  
pe rils . T he  p rope r rem edy w o u ld  be fo r  th e  s h ip 
ow ner to  insu re  th e  fre ig h t,  and  i f  he d id  I  have no 
doubt th a t  under such circum stances as these he 
cou ld  recover. The  ru le  m u s t be made absolute.

A r c h ib a l d , J .— The question  is  w h e th e r the  
p la in t if f  is e n tit le d  to  pro  ra ta  f r e ig h t  fo r  the  
conveyance o f goods to  an in te rm e d ia te  p o rt. I  
am o f op in io n  th a t  under the  c ircum stances he is 
not.

The  c h a rte r-p a rty  g ives no r ig h t  to  fre ig h t  
unless the  goods are de live re d  a t th e  p o rt o f 
destina tion , o r a new con tra c t is made, o r  the re  are 
facts from  w h ich  we shou ld  im p ly  a new  con tract. 
W e  are asked to  im p ly  a new con tra c t because the 
goods were sold and th e  proceeds o f th e  sale was 
pa id  to  the  defendants, b u t  th is  is n o t su ffic ien t to  
m ake i t  r ig h t  to  im p ly  such a con trac t. I t  is 
possib le th a t  the re  m ay som etim es be c irc u m 
stances w h ich  w ou ld  raise th a t im p lic a tio n  b u t 
th e  facts here  do no t m ake i t  ou t. W e have been 
re fe rre d  to  B a ill ie  v . M o n d ig lia n i (u b i sup.), as 
es tab lish ing  th a t the  produce o f th e  goods is 
equ iva len t to  the  goods them selves, b u t  th a t  v ie w  
is corrected b y  H u n te r  v. P rin se p  (ub i sup.), w h ich  
shows th a t one can im p ly  a con tra c t in  th a t  way 
on ly  w here th e  capta in  is  able and w il l in g  to  c a rry  
on the  cargo, bu t th e  ch a rte re r accepts i t  sh o rt o f 
th e  p o rt o f destina tion .

T here  was no op tion  in  th e  ch a rte re r here. 
The  sh ipow ner has disposed o f the  ch a rte re r’s 
p ro p e rty , and I  th in k  th e  tru e  v ie w  is, as M r. 
B e n ja m in  contends, th a t i t  is  a forced loan—  
th a t the  m oney fo r  w h ich  th e  goods w ere sold 
is  to  be regarded  as a loan, w h ich  th e  ch a rte re r 
is  e n tit le d  to  recover, i f  he chooses to  take  
i t  in  th a t shape. T he  cases show th a t in  
the  even t o f the  sh ip  reach ing  th e  p o r t  o f
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des tina tion  th e  ch a rte re r cou ld  c la im  an indem 
n ity ,  b u t he o n ly  w ou ld  do so w here th e  goods 
w o u ld  have fetched m ore i f  th e y  had been 
ca rried  on to  the  p o r to f  d e s tin a tio n  and sold there. 
R e ce iv in g  the  m oney does n o t am o u n t to  th e  same 
th in g  as re c e iv in g  th e  goods, o r es tab lish  an 
im p lic a tio n  th a t the  c h a rte re r is  bound to  pay 
f re ig h t  p ro  ratc i. O n th e  o th e r p o in t, i t  is  unneces
sa ry  to  say m ore  th a n  th a t I  agree w ith  th e  view s 
w h ic h  M r.  B e n ja m in  has p u t fo rw a rd  in  h is a rg u 
m en t. The  ru le  m u s t be made absolute.

L in d l e y , J .— I  am  o f the  same op in ion .
I n  th e  f i r s t  place, th e  goods w ere neve r de live red  

to  th e  de fendants a t a ll, b u t were dea lt w ith  in  
a n o th e r way, be ing  sold b y  th e  cap ta in  in  o rd e r to  
p ro v id e  fo r  th e  cost o f re p a ir in g  th e  sh ip . I f  rece iv 
in g  the  m oney b y  th e  cap ta in  am ounted  to  a loan  by  
th e  defendants to  th e  p la in t if f ,  the  p la in t if f ’s case 
fa ils . W e  canno t consider w here th e  m oney came 
f r o m ;  b u t i f  we g e ta t the p rin c ip le  o f th e  th in g , the 
tra n sa c tio n  is a loan, and the re  is an end o f the  
p la in t i f f ’s case. I  th in k  th is  is  th e  tru e  v iew , and 
th a t  th e  ru le  o u g h t to  be m ade absolute.

Judgm ent f o r  Hie defendants. 
S o lic ito rs  fo r  p la in t if f ,  O live r  and B o tte r il l.  
S o lic ito rs  fo r  de fendants, H o lla m s , Son, and 

C ow ard.

E X C H E Q U E R  D IV IS IO N .
Reported by H. L e ig h  and P awson, Esqrs., Barristers- 

at-Law.

Wednesday, Jan^ 19, 1876.
S t o n e  a n d  o th e r s  v . T h e  O c e a n  M a r in e  I n 

s u r a n c e  C o m p a n y  ( L im it e d ) oe G o t h e n b u r g .

M a rin e  insu rance— Voyage p o lic y —Leave to go to 
— Change o f  des tina tion— T e rm in a tio n  o f  r is k — 
R e tu rn  o f  p rem ium .

A  sh ip  was insu red  f o r  a voyage f r o m  L iv e rp o o l to 
P h ila d e lp h ia  an d , the U n ited  K ingdom . Subse
q u e n tly  by a m em orandum  endorsed upon the 
p o lic y , leave was given to proceed to B a ltim o re  
instead  o f  P h ila d e lp h ia . The ship discharged  
her cargo a t B a ltim o re , an d  sa iled w ith  a  fresh  
cargo f o r  A n tw e rp . A fte r  she had so sailed a 

fu r th e r  m em orandum  was endorsed upon the 
po licy , s la tin g  th a t in  considera tion o f  an  a d d i
t io n a l p rem ium  i t  was agreed th a t the sh ip  
should go to A n tw e rp . Orders were received by 
the ca p ta in  when in  the outer dock, on her w ay  
to the in n e r  dock, w h ich  is  the u su a l p lace o f  
discharge a t A n tw e rp , o rde ring  h im  to sa il f o r  
L e ith . W h ils t on the la tte r  voyage the ship was 
to ta lly  lost by p e rils  o f the sea.

H e ld , th a t u nder the p o lic y  an d  m em orandum  the 
sh ip  had the op tion  o f  go ing  to A n tw e rp  o r the 
U nited  K ingdom , o r to the U n ited  K in g d o m  and  
then to A n tw e rp , and th a t the voyaqe f ro m  A n t
w erp  to L e ith  was not w ith in  the r is k .

H e ld , fu rth e r, th a t the p la in t if fs  were not e n titled  to 
a n y  re tu rn  o f  p rem ium .

T h is  was an  action upon a p o licy  o f reinsurance, 
in  w h ic h  a  v e rd ic t was en tered fo r  th e  p la in tiffs  
fo r  3001. su b ject to  th e  fo llo w in g  special case.

T he  p la in t if fs  are u n d e rw rite rs  in  London , and 
th e  defendants an insu rance  com pany established 
a t G o thenbu rg , b u t c a rry in g  on business in  L o n 
don.

O n  th e  18 th  M a rch  1873 th e  ow ners of a vessel 
ca lled  th e  B avensw ortli Castle  insu red  he r w ith  
th e  p la in tif fs  fo r  tw e lve  m onths.

S ubsequently  th e  p la in t if fs  e ffected a p o lic y  o f 
re insurance  w ith  th e  de fendan t’s agents in  L o n 
don o f th e  same vessel fo r  “  3001., a t 30s. p e r cent., 
41. 10s. on h u ll and m ach ine ry , su b je c t to  th e  
same clauses and  co nd itions  as the  o r ig in a l po licy , 
and to  pay as m ay be paid thereon , in c lu d in g  r is k  
o f c ra ft to  and from  the  vessel a sum  o f 3001. fro m  
L iv e rp o o l to  P h ila d e lp h ia  and th e  U n ite d  K in g 
dom  aga inst a ll r is k s  w h ich , a cco rd in g  to  L lo y d ’s 
ru les , can fa l l  u pon  th e  com pany, b u t sub ject to  
th e  cond itions specia lly  expressed an d  agreed upon 
in  th e  p o lic y .”

A f te r  th is  p o lic y  o f re insu rance  had been made 
w ith  the  de fendants ’ agents, th e  p la in t if fs ’ agent 
heard th a t th e  sh ip  was g o in g  to  B a ltim o re  in 
stead o f P h ilade lph ia , and a t h is  request th e  de
fendan ts ’ agents indorsed  on th e  p o lic y  o f re in 
surance th e  fo llo w in g  m em orandum  :—“  I t  is 
hereby agreed to  a llo w  th e  vessel B avensw ortli 
Castle  to  proceed to  B a lt im o re  ins tead  o f P h ila 
de lph ia . London , 1st N o v . 1873.”

A f te r  th e  m a k in g  o f th e  la s t m entioned  in d o rse 
m en t th e  vessel sailed w ith  a cargo fo r  B a ltim o re . 
A t  th e  tim e  she sailed he r d e s tin a tio n  beyond B a lt i 
m ore  was n o t fixed . She d u ly  a r r iv e d a t B a ltim o re , 
and h a v in g  d ischarged  h e r cargo, she received 
fro m  th e  ch a rte re r ’s agents a cargo o f  wheat.

The  g re a te r p a r t  o f th is  cargo had been sold fo r  
A n tw e rp  b y  th e  ch a rte re r, and  was d e live rab le  to  
h is  o rde r a t A n tw e rp .

O n th e  llfc h  Dec. th e  vessel sa iled fro m  B a lt i 
m ore to  A n tw e rp  w ith o u t any in te n tio n  on th e  
p a rt o f th e  cap ta in , owners, o r  cha rte re rs  o f  p ro 
ceeding to  th e  U n ite d  K in g d o m  on th a t voyage, 
and w ith  the  fu l l  in te n tio n  o f p roceed ing  d ire c t to  
A n tw e rp  as h e r p o rt o f d ischa rge  in  fu lf i lm e n t of 
th e  c h a rte r-p a rty . A t  th o  t im e  she le f t  B a ltim o re  
no d e s tin a tio n  fu r th e r  th a n  A n tw e rp  had been 
fixed  upon, n o r was any such d e s tin a tio n  fixed  
upon  u n t i l  the  1st Jan. 1874 when she had a rr iv e d  
a t A n tw e rp , and w h ile  in  th e  o u te r dock  on he r 
w ay in to  the in n e r dock the  usua l p lace fo r  d is 
ch a rg in g  he r cargo.

On the  2nd Jan. th e  p la in t if fs ’ agen t le a rn t th a t 
th e  vessel and he r cargo had  sailed fro m  B a lt i 
m ore to  A n tw e rp , and upon  th a t  same day the  
fo llo w in g  m em orandum  was agreed upon  between 
h im  and the  defendants’ agen t, and  indorsed  on 
th e  p o lic y  o f re insurance , and in it ia lle d  on beha lf 
o f th e  defendants.

“  I n  cons ide ra tion  o f an a d d itio n a l p re m iu m  o f 
7s. 6d. pe r cent, be ing  paid hereon, and w h ich  we 
acknow ledge to  have rece ived, i t  is hereby agreed 
to  a llow  the  vessel th e  Bavensw crth  Castle  to  go 
to  A n tw e rp . 2nd Jan. 1874.”

A t  th e  tim e  o f  th e  m a k in g  and in i t ia l l in g  the 
m em orandum , n e ith e r th e  defendants n o r th e ir  
agents had any know ledge o f  th e  d e s tin a tio n  o f 
the  vessel, o r the  ro u te  she had taken , except w h a t 
th e y  d e rived  fro m  the  e n trie s  in  L lo y d ’s lis ts , and 
the  fac t th a t th e y  had le a rn t th a t the  vessel m ig h t 
perhaps go to  A n tw e rp , and th e  p la in t if fs  and 
th e ir  agents, and th e  defendants and th e ir  agents, 
be lieved th a t  th e  vessel was then  a t sea. D u r in g  
th e  ne g o tia tio n  a conversation to o k  p lace between 
th e  p la in t if fs ’ and th e  defendants ’ agents w h ich  
was tendered in  evidence, b u t re jec ted  su b je c t to  
the  op in ion  o f th e  co u rt as to  its  a d m is s ib ility . 
T he  o rd in a ry  rates o f insurance  fro m  A m e ric a n  
p o rts  to  A n tw e rp  are th o  same as th e  rates fro m  
A m e rican  p o rts  to  th e  U n ite d  K in g d o m .

T he  recep tion  o f th is  fa c t in  evidence was
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objected to  b y  th e  defendants ’ counsel, and the  
fa c t was inse rte d  in  th e  case sub ject to  the op in ion  
o f th e  co u rt as to  its  a d m is s ib ility  in  evidence.

U p o n  th e  3 rd  Jan. a te le g ra m  was sent to  the 
cap ta in  o rd e rin g  th e  sh ip  to  sa il fo r  L e ith . The 
te legram  was received by the  cap ta in  when the  
vessel was in  th e  o u te r dock on he r w ay in to  
th e  in n e r dock, the  usua l place o f d ischarge a t 
A n tw e rp . O n  account of th e  state o f the  r iv e r  a t 
A n tw e rp , the  vessel was unable  to  leave the  dock 
u n t i l  th e  7 th  Jan. O n th a t day she sailed fro m  
A n tw e rp  fo r  L e ith , and  w h ile  on the  voyage to  
th a t  place was to ta l ly  lo s t by  the  p e rils  o f th e  sea. 
The  p la in t if fs  pa id  to  th e  owners o f th e  vessel 
th e ir  p ro p o rtio n  o f the  loss under th e  o r ig in a l 
p o lic y  o f insurance.

The f ir s t  question  fo r  the  op in ion  o f the  c o u rt is 
w he ther o r n o t the  defendants are lia b le  to  pay to  
the  p la in t if fs  th e  sum o f 300i.

I f  th e  c o u rt shou ld  be o f op in io n  th a t th e  de
fendants are n o t so liab le , then  a fu r th e r  question  
arises, w he the r the  p la in t if fs  are e n tit le d  to  a 
re tu rn  o f th e  p rem ium s o f 4f. 10«., and 11. 2s. 6d. 
o r e ith e r o f them .

B e n ja m in , Q.C. and G a ins fo rd  B ruce  fo r  the 
p la in tif fs , contended th a t the  e ffect o f the po licy  
and m em oranda was th a t th e  vessel m ig h t go 
from  B a ltim o re  to  A n tw e rp  and thenoe to  the 
U n ite d  K in g d o m . T he  w ords “ go to  ”  are la rge r 
w ords th a n  th e  w ords “  touch a t.”  I f  A n tw e rp  is 
to  be taken  as the fin a l p o rt o f d ischarge then  the 
vessel had a rr iv e d  the re  and was in  th e  o u te r dock 
before th e  m em orandum  was made, and the  r is k  
bad th e n  te rm ina ted , and th e  p la in t if f  is  e n tit le d  
to  recover back the  a d d itio na l p rem ium . A n d  the 
fa c t th a t the  p rem ium s between B a ltim o re  and 
A n tw e rp , and B a lt im o re  and th e  U n ite d  K in g d o m  
are th e  same is favourab le  to  m y  v iew . H e  c ited  

Duer on Insurance, vol. 1 p. 171.
Preston v. Greenwood, 4 Douglas, p. 28.

B u tt,  Q.O., M anse l Jones and Stubbs fo r  th e  de
fendants, a rgued th a t the  s tr ic t  m ean ing  o f the  
p o lic y  was th a t the vessel m ig h t go to  the  U n ite d  
K in g d o m  o r to  A n tw e rp , o r  th a t i t  m ig h t possib ly 
mean th a t  she m ig h t go to  A n tw e rp  b y w a y  o f the 
U n ite d  K in g d o m , b u t  th a t i t  cou ld  n o t mean th a t 
she m ig h t go to  A n tw e rp  f ir s t  and a fte rw ards to 
th e  U n ite d  K in g d o m . N e ith e r  are th e y  e n tit le d  
to  a re tu rn  of the p rem ium , fo r  the voyage cannot 
be said to  be a t an end u n t i l  the  vessel has a rr ive d  
a t the  usua l place o f d ischarge, w h ich  a t A n tw e rp  
was in  th e  in n e r dock. See A nonym ous Case, 
S k in n e r, 343; A rn o u ld  on Insu rance , 4 th  ed it., 
P- 380.

G ainsford  B ruce  rep lied .
Bramwell, B .— I  am  o f  op in ion  th a t  o u r ju d g 

m en t m us t be fo r  the defendants.
I t  was a t f ir s t  contended th a t  u n d e r these 

w ords “  fro m  L iv e rp o o l to  P h ila d e lp h ia  and 
the  U n ite d  K in g d o m  ”  th e  sh ip  m ig h t go on 
some independen t voyage w h ic h  had n o th in g  
to  do w ith  P h ilade lph ia , as, fo r instance, to  
the  Cape o f Good H o p e ; b u t th a t p o in t has 
been g iv e n  up. The  case re a lly  tu rn s  on the  
co n s tru c tio n  to  be p u t on the p o licy  and the  
tw o  m em oranda indo rsed  upon  it .  These in  
m y  o p in io n  m u s t be read to g e th e r w ith o u t 
reference to  th e  conversa tion  set o u t in  the  
case; and w ith o u t reference to  the fa c t o f the 
P rem ium  be ing  th e  same to  E n g la n d  as to  
A n tw e rp , fo r  th e  a rg u m e n t a ttem p ted  to  be 
founded  upon th a t  hasXeen answered, one answer

I nsurance C ompany op G othenburg . ['Ex. D iv .

be ing  th a t i t  was in te n de d  th a t the re  shou ld  be a 
pos itive  increase o f  r is k . I  am  also in c lin e d  to  
d o u b t w he the r we o u g h t to  consider the  am ount 
o f the  p re m iu m  a t a ll in  o rde r to  see w h a t was 
the r is k . I  th in k ,  the re fo re  th a t  we m u s t con
s true  these th ree  docum ents w ith o u t any reference 
to  evidence o f th a t descrip tion .

N o w  several cons truc tions  have been p u t 
upon them . -O ne is th a t the  pa rties  m eant 
th a t the  vessel m ig h t go to  A n tw e rp  instead 
o f  to  the  U n ite d  K in g d o m  ; another, th a t  she 
m ig h t go to  A n tw e rp  b y  way o f th e  U n ite d  
K in g d o m . I t  is  n o t necessary to  discuss here 
w h ich  o f these in te rp re ta tio n s  is r ig h t ,  beoause 
n e ith e r o f them  w ou ld  p ro te c t th e  p la in t if f .  
A cco rd in g  to  th e  p la in t if f ’s counsel th e  vessel 
m ig h t go to  A n tw e rp  and a fte rw a rd s  sa il fo r  
E n g la n d , e ith e r  h a v in g  p re v io u s ly  d ischarged 
he r cargo a t A n tw e rp  and taken  in  ba llast, o r w ith  
he r cargo, and th a t the  voyage to E n g la n d  w ou ld  
be w ith in  the  r is k . I  am q u ite  c e rta in  th a t no 
such th in g  was in  the  con tem p la tion  o f the  parties, 
n o r is  i t  the  p rope r m ean ing  o f the  words. Vessels 
th a t are in tended  to  d ischarge in  E n g la n d , ve ry  
ra re ly , I  shou ld  say, go to  A n tw e rp  fo r orders. A l l  
we have to  do is to  construe the  m em orandum  
w h ich  a llow ed th is  vessel to  go to  A n tw e rp  when 
i t  was a lready open to  h e r to  go to  th e  U n ite d  
K in g d o m . I  th in k  th is  a llow ed he r th e  a lte rn a tive  
o f g o in g  to  A n tw e rp  o r o f g o in g  to the  U n ite d  
K in g d o m , o r possib ly  of g o in g  f ir s t  to  th e  U n ite d  
K in g d o m  and a fte rw a rds  to  A n tw e rp , b u t n o t to  
p e rm it he r to  go to  A n tw e rp  f ir s t  and sa il thence 
to  the U n ite d  K in g d o m . I  th in k ,  the re fo re , th a t  
the  p la in tif fs  are n o t e n tit le d  to  recover on tho  
po licy .

T hen  the  question  is  w h e th e r th e y  can re 
cover back tn e ir  a d d itio n a l p re m iu m , and th a t 
to  m y  m in d  m u s t depend upon w he the r th o  
voyage was c o n tin u in g  o r had come to  an end a t 
t i ie  tim e  o f m a k in g  the m em orandum . I n  m y 
j  udgm en t th e  voyage was no t ended. The  vessel’s 
voyage was fro m  th e  p o rt o f departu re  to  he r 
m oorings a t th e  p o rt o f destination . W h a t is the 
end o f  a voyage m ay d iffe r  u n d e r d iffe re n t c ircu m 
stances, b u t here there  is a s ta tem en t in  the case 
th a t on th e  3 rd  Jan. when the  te leg ram  was 
received b y  the  cap ta in  th e  vessel was in  the ou te r 
dock on he r w ay to  th e  in n e r dock. T h is  to  m y  
m in d  is conclusive. I f  the  p o licy  is trea ted  as an 
insurance to  A n tw e rp  i t  m u s t su re ly  be trea ted  as 
la s tin g  up to  th e  tim e  w hen she came to  a state o f 
rest. I f  she had a rr iv e d  a t the  te rm in u s  and was 
w a it in g  h e r tu rn  to  unload, she m ig h t have fin ished 
h e r voyage, b u t in  th is  p a rt ic u la r  case I  th in k  the 
voyage was no t fin ished. S om eth ing  rem ained to  
he done w h ich  was p a rt o f the  voyage o r c e rta in ly  
p a rt o f the  adventu re . The  m a tte r m ay be tested 
in  th is  w ay. S upposing  the  sailors had been 
h ire d  fo r  th e  voyage w ou ld  they  have been e n tit le d  
to  leave the  vessel in  the  ou te r dockp I  should 
say decidedly no t. I  q u ite  agree w ith  th e  sta te 
m e n t in  A rn o u ld  on In su rance  (4 th  ed it. p. 389) 
th a t w here there  is no clause as to  m oo rin g  in  good 
safety fo r any g iven  tim e , i f  a vessel g o t to  her po rt 
and was in  m oorings w a it in g  he r tu rn  to  unload, 
she w ou ld  have fin ished  h e r voyage; b u t th a t is 
n o t the case here. F u r th e r  than  th is  even i f  the  
voyage had fin ished , I  do no t th in k  th e  p la in tif fs  
are e n tit le d  to  a re tu rn  o f the p rem ium . The  
vessel m ay have been damaged on he r vo ya g e ; i f  
th e  facts had been know n , i t  w ou ld  have been
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kn o w n  th a t th e re  was no r is k , b n t th e y  were n o t 
kn o w n , and the re fo re  th e  u n d e rw rite rs  took  on 
them selves the  hazard  of an u n kn ow n  m atte r.

I  th in k ,  the re fo re , th a t th e  p la in t if fs  are ne ith e r 
e n tit le d  to  recover on the po licy  n o r to  a re tu rn  o f 
the  p rem ium .

A m p h l e t t , B .— I  am  o f the  same op in ion .
There  was o r ig in a lly  a t im e  p o licy  cove ring  

voyages to  any p a r t  o f the .w orld  sub ject 
to  ce rta in  re s tr ic tio n s . Before the  re-insurance  
was made the  places to  w h ich  the  sh ip  was n o t to  
go were a lte red . T h a t no doubt increased the  
r is k  and the  p la in tif fs  w ere m inded  to  decrease i t  
b y  re-insurance. T hey d id  no t, however, take  the  
re-insurance  to  cover the  same r is k , b u t the  r is k  
so insu red  aga inst was to  cover a voyage po licy  
on ly . Then a m em orandum  is in tro d u ce d  in  w h ich  
is  is said th a t  th e  vessel is to  proceed to  B a lt im o re  
instead  o f to  P h ila d e lp h ia ; i t  s t i l l ,  however, 
rem ained a re-insurance  fo r  a p a rt ic u la r  voyage. 
Then i t  appears th a t th e  vessel was in tended to  
proceed to  A n tw e rp , and the  p la in t if fs  h a v in g  
le a rn t th is , de te rm in e d  to  m ake a co rresponding  
a lte ra tio n  in  th e  coun te r insurance and th e y  w ent 
to  the  defendants and g o t th is  m em orandum . “  I t  
is  hereby agreed to  a llow  th e  vessel to  go to  
A n tw e rp ,”  and i t  is upon th is  th e  question  tu rn s . 
T h is  appears to  me to  be d iffe re n t fro m  l ib e r ty  to  
touch  a t A n tw e rp , as was a rgued on behalf o f th e  
p la in tif fs , fo r  in  th a t case the vessel m ig h t go 
beyond th a t p o rt. The  in te n tio n  oE a llo w in g  the 
vessel to  go to  A n tw e rp  m ig h t be e ith e r th a t she 
should go there d ire c t fro m  B a ltim o re , o r by way 
o f th e  U n ite d  K in g d o m  ; m ost p ro b a b ly  the la tte r .  
E ith e r  w ay, A n tw e rp  is  su b s titu te d  fo r  a p o rt 
o f the  U n ite d  K in g d o n  as the  place a t w h ich  
he r a r r iv a l te rm ina tes  the r is k .

Then on th e  question  w he the r th e  a d d itio na l 
p re m iu m  o u g h t to  bo re tu rn e d  because the 
vessel had a rrive d  a t th e  p o rt o f d ischarge 
before th e  a d d itio n a l p rem ium  was pa id  ( lik e  
the  case o f in s u r in g  th e  l i fe  o f  a m an who 
was dead a t th e  tim e, w here the re  is an e n tire  
fa ilu re  o f cons ide ra tion ) A n tw e rp  be ing  the  p o rt 
o f d ischarge, the  vessel cannot be said to  have 
safe ly a rr ive d  a t he r p o rt o f d ischarge t i l l  she is 
safely m oored in  th e  dock a t A n tw e rp  fo r  the 
purpose o f d isch a rg in g  he r cargo. I t  is found  in  
th e  case th a t th e  capta in  was, in  fact, in  the act o f 
m ov ing  to  the  usua l place o f d ischarge, and the re  
was, the re fo re , some r is k  s t i l l  rem a in in g  w h ich  
preven ts the  p la in t if f  recove ring  th e  re tu rn  o f the 
p re m iu m . I n  P h ill ip s  on Insu rance  parag raph  
969 i t  is said th a t  “ the r is k  on a vessel under a 
po licy  o f insurance to  a place genera lly  w ith o u t 
any p ro v is ion  as to  he r safety the re , te rm ina tes  on 
th e  vessel be ing  safely anchored a t he r p o rt o f 
destina tion , in  the  usual place fo r d ischa rg ing  her 
cargo.”  A n d  th is  I  th in k  is th e  co rre c t ru le . The 
defendants are, the re fo re , e n t it le d  to  o u r ju d g 
m en t on bo th  po in ts .

H u d d l e s to n , B .— I  am o f th e  same op in ion .
I  th in k  the  insurance was fro m  A m e rica  to  the 

U n ite d  K in g d o m  and fro m  thence to  A n tw e rp , 
w here i t  ceased.

N o w  as to  the  o th e r p o in t, th e  case o f  Sam uel 
v. The R o y a l Exchange Assurance C om pany  (8 
B . and C. 119), w h ich  has been handed up to 
me, is a lm ost conclusive. T he  question the re  was 
w he ther th e  voyage had te rm in a te d  under a po licy  
b y  w h ich  the  vessel was in su re d  u n t i l  she a rrive d  
a t  London  and was m oored a t anchor tw e n ty -fo u r

hours in  safety. The  evidence was th a t she 
a rr iv e d  a t D e p tfo rd  and was moored a longs ide  a 
k in g ’s sh ip , near the  dock gates o f the  K in g ’s 
D ock, w here  she was to  de live r he r cargo. There  
was evidence th a t m any vessels laden w ith  tim b e r 
d ischarged  th e ir  cargoes a t the  place w here the 
vessel was m oored, and upon th is  i t  was contended 
th a t the place w here  she was m oored m us t be con
sidered as th e  place o f he r des tina tion , in  w h ich  
case she had been in  safety fo r  tw e n ty -fo u r  hou rs  
before the  loss. L o rd  T en te rden , however, said i t  
was m an ife s t th a t the re  never was an in te n tio n  to  
d ischarge the cargo there , and so th a t g ro u n d  o f 
defence fa ile d . T h a t seems to  me to  be an a u tho 
r i t y  d is t in c t ly  app licab le  to  th e  presen t case, to  
show th a t th e  voyage had n o t come to  an end 
when th e  vessel was in  the  o u te r dock a t A n tw e rp , 
as th e re  was no in te n tio n  to  d ischarge there.

Judgm ent fo r  the defendants.
S o lic ito r  fo r  p la in tif fs , W. F lu x .
S o lic ito rs  fo r  defendants, B race , Son, and 

Jackson.

EXCHEQUER CHAMBER.
Reported W . M cK e l l a b , Esq., B arris te r-a t-Law .

M a y  10 and  11, 1875, and  Feb. 26 ,1876.
E d w a r d s  v . A b e r a y r o n  M u t u a l  S h ip  I n s u r a n c e  

S o c ie t y  ( L im it e d ).

APPEAL EROM TH E  COURT OP Q U E E N ’S B E N C H .

P o licy  o f  m a rin e  insurance— R isk  o r adventure—  
T im e p o licy— Member o f  society by estoppel—  
Agreement to decide disputes— C ond ition  prece
dent— 30 fy 31 Viet. c. 23, s. 7.

P la in t i f f  had an equitable in terest in  a ship, a n d  
a fte rw ards received a tra n s fe r o f the legal in te rest 
f r o m  the registered owner, who was a member o f  
the de fendant’s society. The owner insu red  the 
ship w ith  the defendants in  the p la in t i f f ’s name 
by a p o licy  in c o rp o ra tin g  the rules o f  the society, 
and  p ro v id in g  among other th ings th a t every 
insu rance  effected should be v a lid  and b in d in g  
f ro m  noon on th a t day u n t i l  noon o f  the l « f  
J a n u a ry  then next fo llo w in g . B y  the ru les  
persons became members on ly  by s ign ing  the 
artic les, and  none but. members could insu re  
th e ir  ships. The ru les also requ ired  certa in  
notice upon  sale o f  a sh ip o r shares thereof. The 
p la in t i f f  had never signed the a rtic les  no r given  
notice o f the trans fe r to h im  o f  the legal interest, 
but had p a id  con tribu tions cla im ed f ro m  h im  as 
owner by the society. I t  was also p rov ided  by 
the ru les th a t the d irectors should decide c la im s  
and  disputes o f  members, an d  tha t aggrieved 
members m ig h t appeal f o r  reconsideration o f  
decisions, f i r s t  to the directors themselves, and  
then to theiohole, society; and  also th a t no mem
ber should be a llow ed to b ring  o r have a n y  action, 
su it, o r proceeding, or other remedy aga inst the 
society f o r  any cla im s o r demands upon or in  
respect o f  the society or the members thereof, 
except as there in  prov ided. Upon loss o f  the ship  
p la in t i f f  was refused h is c la im  upon  th is  p o lic y  
by the d irectors twice, bnt made no appeal to the 
whole society.

H e ld , by the Exchequer Chamber (a ffirm in g  the 
Queen’s Bench), tha t the po licy incorporated the 
rules so as to be a sufficient, compliance w ith  sect. 
7 o f the S tam p A ct 1867; and th a t the defen
dants were estopped f ro m  d ispu ting  the p la in t i f f ’s
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in terest in  the p o lic y , an d  his r ig h t  as member to 
c la im  upon it .

H e ld , also, by the m a jo r ity  o f  the Exchequer 
Chamber (ove rru ling  the Queen’s Bench), th a t the 
p la in t i f f  was not bound byt the decision o f  the 
d irec to rs ; but th a t th is  action  was m a in ta in a b le . 

T h is  was an appeal fro m  the  unanim ous decision 
in  the defendants’ fa v o u r o f B la c k b u rn , M e llo r, 
and L u sh , J .J . on a special case sta ted by  o rde r o f 
N is i P riu s .

The  special case and th e  e x h ib its  are fu l ly  set 
o u t in  the  re p o r t o f the  case before th e  co u rt 
below : (ante, vo l. 2, p. 469.)

M a y  10 an d  11, 1875.— Cohen, Q.C. (w ith  h im  
K ene lm  B ig b y ), a rgued fo r  p la in t if f ,  th e  appe llan t.

W a tk in  W illia m s , Q.C. (w ith  h im  C. T . 
W illiam s), fo r  defendants.

The  a rg u m en ts  are su ffic ie n tly  a lluded  to  in  the  
ju d g m e n ts  o f th e  pourt.

C ur. adv. vu lt.
Feb. 26, 1876. —  A m p h l e t t , B .— The facts are 

s u ffic ie n tly  stated in  th e  case and e xh ib its .
T w o  po in ts  w ere re lie d  upon in  the  a rg u m e n t be

fo re  us on behalf o f the defendants : F irs t ,  th a t the  
p la in t if f  was insu red , i f  a t a ll, upon  th e  te rm s o f 
the a rtic les  ; secondly, th a t u n d e r a rtic les  39, 83, 
and 84, i t  was m ade a co n d itio n  precedent to  his 
r ig h t  to  b r in g  an action  th a t the am oun t o f h is 
c la im  shou ld  be de te rm ined  by the  d irec to rs .

On the f ir s t  p o in t, in  m y  ju d g m e n t, the  defen
dants are r ig h t .  The  p la in t if f  knew  th a t  he was 
dea ling  w ith  a reg is te red  society, and the a rtic les  
are re fe rred  to  in  the  con tra c t s igned b y  the 
d irec to rs  in  a m anner w h ich , I  th in k ,  c lea rly  
shows th a t  b o th  parties  in tended  to  con trac t on 
the  fo o tin g  o f the  a rtic les . I n  fa c t unless the 
a rtic les  are considered (as I  th in k  th e y  o u g h t to  
be) inco rpo ra ted , the co n tra c t w o u ld  be a ltogethe r 
in v a lid  fo r  (am ong o th e r reasous) the  om ission 
th e re in  o f any enum era tion  o f the p e rils  insu red  
against.

O n the  second p o in t I  th in k  th a t, upon the 
tru e  c o n s tru c tio n  o f the  a rtic les , i t  m u s t be 
taken  to  have been the  in te n tio n  o f th e  pa rties  to  
g ive  exclus ive  ju r is d ic t io n  to  the  d irec to rs  to  
se ttle  a ll c la im s between the socie ty and its  m em 
bers, and th e  question  w he the r an agreem ent to  
th a t e ffect is  v o id  as b e ing  aga inst th e  p o lic y  o f 
the  law  is in  m y  ju d g m e n t concluded by the 
decision in  th e  H ouse  of L o rd s  in  Scott v. A very  
(5 H . L . Oas. 811). I t  is tru e  th a t in  the  present 
case th e  d irec to rs  are to  decide n o t the  mere 
am oun t o f the  c la im s, b u t  also an y  d ispu te  th a t 
m ig h t  arise  respecting  insu rances; b u t so they 
were in  Scott v. A very , and  bo th  the learned L o rds  
w ho decided th a t  case held such extension  o f the 
pow er o f the  d irec to rs  to  be im m a te ria l. U n d e r 
these circum stances i t  is  n o t necessary to  consider 
a t le n g th  the  subsequent decis ion of the  in fe r io r  
courts . I  m ay, however, re fe r to  Tredwen  v. 
H o lm a n  (1 H . &  C. 72), E ll io t t  v. R o ya l Exchange  
Assurance Com pany  (L . Rep. 2 E x . 237), and Daiv- 
sonv. F itzg e ra ld  (L . Rep. 9 E x . 7), the  f ir s t  o f w h ich  
is, in  m y  ju d g m e n t, u n d is tin gu ish a b le  fro m  the  
present case.

I  th in k ,  there fo re , th a t  th is  ac tion  cannot 
be m a in ta ined , unless i t  can be shown th a t 
the  conduct o f the  d irec to rs  in  the (so-called) 
a rb itra l,iou  has re n d e re d it inequ itab le  to  coin pel the 
p la in t if f  to  su b m it his c la im  to  th e ir  de te rm ina 
tio n . H ence th e  conduct o f the  d irec to rs  in  th is  
respect has become v e ry  m a te ria l, and requ ires  a

m in u te  exam ina tion . The  facts are to  be found 
in  pa ragraphs I I ,  12, and 13 o f th e  case, w h ich  are 
as fo llo w s : (11) “ O n the  2nd  Dec. 1870, the  
p la in t if f  sent in  to  th e  defendants a c la im  lo r  th e  
am oun t o f the  insurance  o f the  H erm ione, v iz ., 
1000Z., and soon a fte r D a n ie l D avies (who was 
th e  m aste r o f the sh ip  when she was los t) 
was requested to  a tte n d  a m ee ting  o f the  
board o f d irec to rs  on th e  6 th  Jan. 1871. H e  
a ttended a cco rd in g ly , and was questioned as 
to  the c ircum stances o f the loss o f the 
vessel. The  d irec to rs  expressed to  D av ies th e ir  
op in ion  th a t  h is  account o f the w reck was n o t 
sa tis factory, and th a t the  loss was n o t shown to  
have been caused b y  pe rils  o f the seas. W h e n  ho 
had w ith d ra w n  fro m  the room , they came to  the  
reso lu tio n  ‘ T h a t th e  owners o f th e  H erm ione  had 
no c la im  upon the  socie ty .’ (12.) The p la in t if f  
had no notice of the  m ee ting , and n e ith e r Davies 
n o r the p la in t if f  had notice  of th is  reso lu tio n , o r 
was re q u ire d  to  a tte nd  the  d irec to rs  on any subse
quent occasion. (13.) O n th e  6 th  A p r i l  1871 a 
no tice  signed b y  ten  m em bers o f the  association, 
b u t n o t s igned by the  p la in t if f  o r Davies, was sent, 
to  th e  defendants’ office. T h is  notice was sub
m itte d  to  th e  n e x t q u a rte r ly  m ee tiug  o f th e  
d irec to rs . N o  no tice  to  a ttend  was g ive n  e ith e r 
to  the  p la in t if f  o r  Davies, and in  th e ir  absence the  
d irec to rs , w ith o u t fu r th e r  in q u iry , came to  the  
same reso lu tio u  as before, v iz ., th a t.th e  owners of 
the  H erm ione  had no c la im  upon the  society.”  
I n  m y op in ion , these proceedings o f th e  d irec to rs  
w ere u n ju s tif ia b le , aud can o n ly  he accounted fo r, 
cons is ten tly  w ith  honesty and  good fa ith , by sup
posing  th a t  th e y  had m is take n  th e ir  rea l position , 
and th a t being agents o f the  socie ty, th e y  sup 
posed they had no d u ty  to  p e rfo rm  tow ards th e  
p la in t if f .  I t  is  beyond doubt, however, th a t when 
th e y  u n d e rto o k  the  de lica te  task  o f a d ju d ic a tin g  
between th e ir  own society and a m em ber, th e ir  
functions, i f  n o t s t r ic t ly  the  same, were analogous 
to  those o f an a rb itra to r , aud they  were bound to  
act ju d ic ia lly  and w ith  p e rfe c t fa irness aud  im p a r
t ia l i t y  between the p a rt ie s : M 'In to s h  v. Great 
Western R a ilw a y  (2 D e  G. &  Sm. 758). T o  come 
to  a decision, u n d e r these circum stances, in  favour 
of th e ir  own society and aga inst the p la in t if f ,  w ith 
o u t hea ring  h im  o r g iv in g  h im  an o p p o r tu n ity  o f 
be ing  heard, was c o n tra ry  to  eve ry  p rin c ip le  o f 
ju s tice , and o u g h t n o t I  th in k  to  be he ld  by  any 
co u rt o f law  o r e q u ity  to  be b in d in g  upon h im .

M oreover, I  th in k  th a t i t  w o u ld  he unreasonable 
to  compel the p la in t if f  now  to  su b m it h is c la im  
aga in  to  th e  d irec to rs , th e y  hav ing  a lready p re 
ju d g e d  the case in  h is  absence, f t  is h a rd ly  l ik e ly  
th a t, a fte r w h a t has occurred, the  d irec to rs  cou ld  
now  approach the sub jec t w ith  th a t oven and 
unbiassed m in d  w h ich  is, as the  V ice -C hance llo r 
said in  Kem p  v. Rose (1 G iff. 264), “  essentia l to  
th e  v a lid ity  o f every  ju d ic ia l proceeding.”  I f  the  
m a tte r  had rested o n ly  on the f ir s t  m ee ting  o f the 
d irec to rs  on th e  6 th  Jan. 1871, i t  m ig h t have been 
suggested th a t th e  d irec to rs , h a v in g  had no notice 
o f the  tra n s fe r  of the  vessel to  the p la in t if f ,  con
sidered Davies as the  ow ner, aud th o u g h t i t  su ffi
c ie n t to  have h im  before them  ; b u t i t  d id  n o t res t 
there , fo r  no no tice  o f th a t reso lu tion  was ever 
g iven  e ith e r to  D avies o r  to  the p la in t if f ,  n o r was 
any no tice  g ive n  to  e ith e r o f them  of th e  subse
q uen t q u a rte r ly  m ee ting  to  w h ich  the  notice  
s igned by ten m em bers was subm itted , and a t 
w h ich  the  same reso lu tio n  was con firm ed  in  the
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absence o f bo th . I  in fe r  fro m  these facts th a t the 
a ttendance o f D avies, who, as I  said before, was 
m aster o f th e  lo s t vessel, wa9 requested as a w it 
ness and n o t as the supposed ow ner, and h is p re 
sence the re fo re  a t th e  f ir s t  m e e tin g  does n o t a lte r 
th e  v iew  I  have taken  o f th e  d ire c to rs ’ conduct in  
the  m atte r.

B u t i t  is sa id th a t th e  d e te rm in a tio n  o f the 
d irec to rs  h a v in g  been made a co n d itio n  prece
den t to  b r in g in g  an action , a c o u rt o f la w  at 
least cannot in te rfe re , as th a t  w ou ld  be m a k in g  a 
new  co n tra c t fo r  th e  pa rties . I  t h in k  the re  is a 
fa lla cy  in  th is  a rg um en t. C ou rts  o f  e q u ity  have 
no m ore power to  m ake new con trac ts  fo r  pa rties  
th a n  cou rts  o f law , and y e t th e y  cou ld  u n d ou b t
ed ly  in te rfe re  when a co n tra c t is perfo rm ed  on 
one side, and th e  mode agreed upon fo r  ascerta in
in g  th e  am oun t to  be paid b y  the  o th e r has fa iled  
in  any w ay w ith o u t the  p la in t i f f ’s fa u lt. P u t the 
s im ple  case, w h ich  is in  p rinc ip le  th e  same as th a t 
we are c o n s id e rin g :— A . con trac ts  to  do w o rk  fo r 
B ., the  p rice  to  be de term ined  b y  th e  eng ineer o f 
B . T he  w o rk  is done, and before the  p rice  is 
de te rm ined , th e  eng ineer b y  some act o f h is  own, 
n o t necessarily  frau d u le n t, becomes incapacita ted  
to  act as a rb itra to r. I  cannot persuade m yse lf 
th a t  cou rts  o f  la w  are powerless to  p re ve n t th e  
gross in ju s tic e  o f B . h a v in g  th e  benefit o f th e  w o rk  
w ith o u t com pensation to  A ., except by  the  incon 
v e n ie n t and o ften  ine ffec tua l course o f b r in g in g  
an action  fo r  neg lect o f  d u ty  aga inst the  engineer 
and h is em ployer. T o  g ive  d ire c t redress in  such 
a case seems to  me o n ly  ano the r a p p lica tio n  o f the  
w e ll-kn o w n  p r in c ip le  th a t a m an sh a ll n o t take  
advantage o f h is  ow n w rong , u n d e r w h ich  even 
p recedent cond itions in  th e ir  s tr ic te s t sense have 
been he ld  to  be d ischarged  where perform ance 
was p reven ted  b y  th e  de fendan t h im self. See 
C om yn ’s D iges t, t i t .  “  C o n d itio n ,”  1. 6, and the  
case of I lo th a m  v. The E ast In d ia  Com pany  (1 T .
R . 688). C ou rts  of e q u ity  have co n cu rre n t ju r is 
d ic tio n , even in  respect of legal con tracts, w ith  
cou rts  o f law  in  cases o f fraud , and they  appear to  
have assumed ju r is d ic t io n  in  the  so rt o f cases we 
are cons ide ring , on the g ro u n d  th a t w here the  
acts o f th e  defendants, w h ic h  prevented the  am ount 
o f th e  p la in t if f ’s c la im s be ing  ascerta ined in  the  
agreed mode, were n o t in  themselves fra u d u le n t, 
y e t th e y  w o u ld  become fra u d u le n t i f  used fo r  the  
purpose o f de fea ting  th e  p la in t if f ’s r ig h ts . (See 
M ’In tosh  v. G reat Western R a ilw a y  (2 D e G. &  Sm . 
758), and on appeal (2 M ac. &  G. 74). I t  m ost fre 
q u e n tly  happens th a t th e  c ircum stances o f these 
cases are com plicated, and can be m ore conve
n ie n t ly  inves tiga ted  in  a c o u rt o f e q u ity  th a n  a 
c o u rt o f la w ; b u t in  a case lik e  th e  p resent, w here 
a c o u rt o f la w  can do com plete ju s tic e  by ¡s im p ly  
d isa llo w in g  a defence founded on the fa ilu re  of the  
agreed a rb itra t io n  th ro u g h  th e  acts o f the  d ire c 
to rs , the  convenience is q u ite  the  o th e r w ay ; and 
I  can see no reason w h y  a c o u rt o f law  shou ld  no t 
de te rm ine  the  m a tte r themselves.

F o r  these reasons, I  th in k  th a t  th e  p la in t if f  
can susta in  h is  action, and the re  is no d if f i
c u lty  about th e  am oun t, as i t  is found  in  
th e  case th a t the defendants now  a d m it, con
t r a r y  to  w h a t th e ir  d ire c to rs  had de term ined, 
a to ta l loss o f the vessel by  p e rils  o f the  sea. 
T he  decision o f th e  c o u rt below is, there fore , in  
m y op in ion  erroneous, and o u g h t to  be re ve rse d ; 
and ju d g m e n t m u s t be en tered  fo r  th e  p la in t if f  fo r  
1000Z. w ith  in te re s t and cost o f su it.

Pollock, B. d e liv e re d  th e  ju d g m e n t o f Archi
bald, J. aDd h im s e lf.— T h is  ac tion  is  b ro u g h t by 
th e  p la in t if f  as ow ner o f a vessel ca lled  the  H e r-  
m ione, aga ins t th e  defendants, w ho are a l im ite d  
com pany fo r  m u tu a l insurance o f ships, to  recover 
upon an insurance effected w ith  th e  defendants, 
w hereby th e  H erm ione  was insu red  fro m  the  
24 th  Feb. 1870 to  noon o f th e  1st Jan. fo llo w in g .

T he  defendants a d m it th a t  th e  H erm ione  was 
insured , and also th a t the re  was a to ta l loss as 
above s ta te d ; b u t th e y  con tend  th a t the  p la in t if f  
can m a in ta in  no action  aga inst the  com pany u n t i l  
he has com p lied  w ith  th e  com pany’s a rtic les  w h ich  
re la te  to  the  a d ju s tm e n t and se ttlem en t o f losses. 
The p la in t i f f  alleges th a t th e  docum ent b y  w h ich  
the  insu rance  was effected g ives h im  a r ig h t  o f 
ac tion  in d e p en d e n tly  o f these a rtic les . T he  H e r
m ione  was b o u g h t b y  one D a n ie l D av ies  in  1868, 
to  w hom  th e  p la in t if f  made advances to  enable 
h im  to  purchase he r ; and in  Jan. 1869 she was 
in su re d  w ith  th e  defendants b y  D avies, w ho 
d irec ted  th a t  the  p o lic y  shou ld  be made o u t in  
th e  name o f th e  p la in t if f ,  and handed to  h im . I n  
Jan. 1870, D avies be ing  absent w ith  the sh ip , the  
p la in t if f  app lied  fo r  a renew al o f the  insurance , 
and on th e  24 th  Feb. he paid th e  annua l p re m iu m  
and d u ty , a m o u n tin g  to  17Z. 15g., and ob ta ined  
th e  docum ent usu a lly  issued to  m em bers in s u r in g . 
T h is  docum ent is  headed “  A b e ra y ro n  M u tu a l S h ip  
In su rance  Socie ty (L im ite d ) , reg is te re d  p u rsu a n t 
to  the  A c t  25 &  26 Y ic t .  c. 89.”  I t  conta ins the  
ra tes fo r va rious insurances, ru le s  as to  periods of 
sa ilin g , and o th e r m a tte rs ; and a t  the  close o f one 
re la t in g  to  a llow ance fo r  re p a irs  is  a reference, 
“  vide  a rtic le  70.”  I t  states also “  T h a t every 
insurance  effected sha ll be v a lid  and b in d in g  fro m  
tw e lve  o’c lock o f the  noon on th a t da y  on w h ich  
th e  insurance  sha ll be effected u n t i l  tw e lve  o’c lock 
o f the  noon o f th e  f ir s t  day o f Jan . n e x t fo l
lo w in g ,”  T he  docum ent ends as fo llow s :

T h is  is  to  c e r t i f y  th a t  M r .  E v a n  E d w a rd s , as s h ip ’ s 
h u sb a n d  fo r  th e  Herm ione, 162 to n s , A  1 re g is te re d , 
w h e re o f is  m a s te r a t  th e  p re se n t t im e  D a n ie l D a v ie s , 
has th is  day  p a id  171. 10s. fo r  th e  in su ra n ce  o f 52 shares,
lOOOl., on  th e  sa id  vessel. V a lu e  o f w ho le  sh ip , as p e r 
ru le  fo r  th is  c lass , 171. 10a. p e r to n , 121. 15s. 10001.

S ign a tu re s  o f 
D ire c to rs

.£1000. £  s.
P re m iu m ... 17 10 S e c re ta ry , J o h n  Ja m e s .
D u ty ........... 0 5 Treasurer, T h o m a s  J o n es .

J. N . E v a n s , C ha irm an . 
W . J. B e e s .
D a v id  J o n e s .

£ 1 7  15
I n  M a rch  1870 app lica tio n  was made to  th e  p la in 
t i f f  fo r a fu r th e r  sum  o f 171. 10s., be ing  h is  con 
tr ib u t io n  to  th e  losses o f the  year 1869, payable 
in  respect o f th e  sh ip  H erm ione  a t th e  ra te  o f 100 
pe r cent, and th is  3um was pa id  b y  h im ; and  in  Oct. 
1870 a fu r th e r  ca ll was made, and p a id  b y  the  
p la in t if f  fo r  losses o f the year 1870. O n th e  14 th  
M ay 1870 D avies, b y  b i l l  o f sale, d u ly  re g is 
te red , tra n s fe rre d  the  H erm ione  to  the  p la in t if f ,  
and notice  o f th is  tra n s fe r  was g ive n  to  th e  defen
dants. I n  N o v . 1870 the H erm ione  was w recked 
and became a to ta l loss. E xce p t by  th e  reference, 
“  vide  a rt ic le  70,”  and th e  w ords “  as per ru le  fo r  
th is  class,”  the re  is no a llu s io n  to  any a rtic les  
o r ru les  o th e r th a n  those con ta ined  in  tho 
docum ents dated the  24bh Feb. 1870, and th e  las t- 
m en tioned  ru le  is conta ined in  the  a rtic les  and 
repeated in  the  docum ent. The  defendants’ soc ie ty  
was, however, governed by a m em orandum  of 
association, and by  a rtic les  of association dated
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Dec. 1864, w h ich  con ta ined  in  a l l  98 a rtic les . 
These p ro v id e  fo r  the  c o n s titu tio n  o f th e  society, 
th e  du ties  o f its  d irec to rs , ra tes o f insurance , and 
o th e r m a tte rs  u su a lly  found  in  th e  ru le s  o f a 
m u tu a l insurance s o c ie ty ; and m any o f those 
re la tin g  to  th e  te rm s o f insurance  are repeated in  
the docum ent w h ich  was g iven  to  th e  p la in t if f  on 
h is pay ing  h is  p re m iu m  in  Eeb. 1870. A m o n g s t 
those no t so repeated are th e  fo llo w in g  : M em o
ran d u m  o f A ssoc ia tion , a rt ic le  8 “  The  ob jects fo r 
w h ich  th e  com pany is established are the  m u tu a l 
insurance o f sh ips b e long ing  to  m em bers o f the 
com pany, and th e  do ing  o f a l l  such o th e r th in g s  
as are in c id e n ta l o r conducive to  the a tta in m e n t o f 
the  above ob jec ts .”  A r t ic le s  o f A ssocia tion , 
a rt ic le  3 : “  E v e ry  person sha ll be deemed to  have 
agreed to  become a m em ber o f the com pany who 
insures any sh ip  o r share in  a sh ip , in  pursuance 
o f th e  re g u la tio n s  he re in a fte r contained.”  A r t ic le  
39 : “  T h a t the  d irec to rs  sha ll have fu l l  pow er to  
en te r in to  and execute, and also to  m o d ify , a lte r, 
o r release any co n tra c t o r agreem ent respec ting  
any m a tte r in  w h ich  th e  socie ty m ayb e  in te res ted , 
and to  a d ju s t, se ttle , and decide a ll  c la im s and  
demands upon the  socie ty by  the  m em bers thereof, 
o r  to  decide and de te rm ine  a ll  d ispu tes, co n tro 
versies, and m a tte rs  a r is in g  between th e  socie ty 
and m em bers o f the  society concern ing  insurances 
o r c la im s upon  o r  lia b il it ie s  b y  o r to  th e  society, 
and concern ing  th e  laws, ru les, regu la tions , and 
bye-laws o f th e  s o c ie ty ; and th e  decision o f the 
d irec to rs  sha ll be fin a l and conclusive, as w e ll 
upon  th e  socie ty  as the  m em hers th e re o f ; and  no 
m em ber o f th e  socie ty  sha ll be a llow ed to  b r in g  
o r have any action , su it, o r  proceed ing  o r o th e r 
rem edy aga inst th e  socie ty  o r  th e  m em bers 
the reo f fo r  any c la im s o r demands upon o r in  
respect o f th e  society o r th e  m em bers thereo f, 
except as is p ro v id e d  b y  these presents.”  A r t ic le  
8 3 : “ T h a t in  a ll cases of any vessel o r  share 
th e re o f insu red  b y  the  socie ty be ing  los t, w recked , 
stranded, b u rn t, abandoned, cap tured , damaged, 
p r in ju re d  b y  be ing  ru n  dow n o r o therw ise  
in ju re d  b y  any o th e r vessel, th e  ow ner, m aste r, o r 
m ate o r  some o f the  crew  shall, as soon as c irc u m 
stances w i l l  p e rm it, g ive  no tice  th e re o f to  the 
secre tary o f th e  society, w ho  sha ll thereupon  by 
le tte r  to  th e  several d irec to rs  sum m on a board o f 
d irec to rs  on th e  f ir s t  conven ien t day, n o t exceed- 
m g  seven days fro m  th e  rece ip t o f such notice, 
and th e  d ire c to rs  sha ll proceed to  exam ine th e  
ow ner, m aster, and m ate, and such o f the  crew  as 
th e y  sha ll th in k  necessary, as to  th e  cause of 
such loss o r damage, and sha ll m ake  such fu r th e r  
m qu ir ie s  and take  such measures and m ake such 
decisions and regu la tions  the reon  as in  th e ir  
ju d g m e n t th e  case sha ll r e q u ire ; and th e  ow ner 
° r  m aste r o f any vessel so lost, w recked, stranded, 
b u rn t, abandoned, cap tured , damaged, o r in ju re d , 
sha ll n o t commence any rep a irs  except such as 
sha ll be deemed necessary fo r  th e  im m ed ia te  
sa fe ty o f such vessel, o r  se ttle  o r com prom ise  any 
c la im s o r  d ispu tes, o r prosecute o r  defend any 
action  o r s u it  in  re la tio n  there to , w ith o u t the 
p rev ious consent o f the  d irec to rs .”  A r t ic le  8 4 : 
“  T h a t i f  any m em ber o f the  society sha ll be d is 
satisfied w ith  th e  decision o f the  d irec to rs , as to  
th e  se ttle m e n t of any loss o r  damage susta ined by 
such m em ber, o r  as to  any c la im  o r o th e r m a tte r  
se ttled, ad jus ted , o r decided by the  d irec to rs , and 
such m em ber so d issa tis fied  sha ll p rocure  ten 
o the r m em bers o f  th e  society, n o t b e ing  d irec to rs ,

to  jo in  w ith  h im  in  a w r it te n  re q u is it io n  to  the 
d irec to rs  to  recons ide r and rev ise  th e ir  decision, 
th e  d irec to rs  sha ll thereupon ca ll a boa rd  o f 
d ire c to rs  o f n o t less th a n  ten , and reconsider and 
rev ise  such decision ; and  in  case such m em ber 
s h a ll be d issa tis fied  w ith  the  fu r th e r  decis ion o f 
such board  o f d irec to rs , such m em ber so d issa tis 
fied , to g e th e r w ith  tw e n ty  o th e r m em bers of the  
society, m ay by w r it in g  u n d e r th e ir  hands req u ire  
the  secre tary to  sum m on a special genera l m ee ting  
o f the  socie ty to  be he ld  a t any tim e  n o t exceeding 
fou rte e n  days fro m  th e  rece ip t o f such w r i t in g  by 
the  s e c re ta ry ; and such special genera l m ee ting  
sha ll have fu l l  pow er to  co n firm  o r v a ry  the 
decis ion o f the  d irec to rs , and w ha tever sh a ll be 
decided b y  th e  specia l genera l m ee ting  sha ll be 
fin a l and b in d in g  as w e ll upon the  socie ty as upon 
a l l  the  pa rties  in te res ted  in  th e  decision.”  N o  
copy o f these a rtic les  was fu rn ish e d  to  th e  p la in 
t i f f  ; he had n o t read them , n o r d id  he kn o w  th e ir  
contents. I t  was contended fo r  th e  defendants 
th a t  th is  was im m a te ria l, because, by the  Com 
panies A c t  1862, s. 16, the  a rtic les  of association, 
when reg is te red , are b in d in g  on members as i f  
each m em ber had signed and sealed them , and 
the re  was a covenant conta ined in  th is  on h is  p a rt 
to  con form  to  a ll th e  regu la tions  contained in  
them . T h is  co n ten tion  in  m y  ju d g m e n t fa ils, fo r  
sect. 23 defines m em bers to  be persons w ho  have 
agreed to  be m em bers, and whose names are 
en tered  on the  re g is te r o f  m em bers. The  p la in 
t i f f ’s nam e was n o t so entered, and he is  n o t 
made a m em ber b y  th e  sta tu te .

U n d e r these circum stances th e  f ir s t  ques
t io n  th a t  arises is, w ha t was the  con tra c t 
between the  p la in t if f  and th e  defendants ? and  
I  w i l l  consider th is  a t p resen t a p a rt fro m  the  
S tam p A c t.  I t  appears to  me to  be e x tre m e ly  
d o u b tfu l w h e th e r a com ple te  co n tra c t o f in 
surance could, u nder any circum stances, be 
ga thered  fro m  th e  docum ent dated 24 th  Eeb. 
1870, taken  b y  its e lf. A t  best i t  is ra th e r  
in  th e  n a tu re  o f a rece ip t fo r  p re m iu m  than  
a p o licy , and i t  con ta ins no covenant o r  con
tra c t fo r paym en t. B u t, how ever th is  m ay be, 
i t  is, I  th in k , clear th a t  those w ho signed i t  had 
no a u th o r ity  to  b in d  th e  com pany to  any co n tra c t 
o f insurance o th e r th a n  w ha t is con tem pla ted  and 
p ro v id e d  fo r  by  th e  a rtic les . I f ,  the re fo re , th e  
docum ent in  question  stood alone, the  re s u lt 
w o u ld  be th a t the re  w ould  be no co n tra c t w ith  
th e  com pany. The  docum ent is, however, 
headed “  A b e ra y ro n  M u tu a l S h ip  In su ra n ce  
Socie ty (L im ite d ) ,”  and, there fo re , denotes th a t 
th e  o b je c t o f th e  socie ty  is  the  m u tu a l in 
surance o f sh ips be long ing  to  m em bers. I t  has 
reference to  one a rtic le  n o t conta ined in  it ,  and in  
its  fo rm  i t  resembles ra th e r  a ce rtifica te  th a t a 
c o n tra c t ex is ts  than  a co n tra c t its e lf. F ro m  w h a t 
is  expressed, and also fro m  w ha t is  absent, the  
p la in t if f  m us t, I  th in k ,  have been aware th a t i t  
d id  n o t con ta in  a l l  th e  te rm s o f th e  proposed in 
surance as to  a d ju s tm e n t and se ttlem en t, and the  
defendants are e n tit le d  to  present to  th e  p la in t if f  
the  d ilem m a th a t e ith e r the re  is no con trac t, or 
th e  co n tra c t is th a t  w h ich  th e y  adm it, v iz ., an 
insurance  sub jec t to  the  a rtic les . W e have power 
to  d raw  in ferences o f fact, and the  p ro p e r in ference 
appears to  me to  be, th a t  the p la in t if f  has entered 
in to  a con trac t, w h ich  is evidenced by  the  docu
m e n t dated th e  24 th  Feb  1870, and th e  a rtic les  o f 
association. W hen th e  la tte r  are re fe rre d  to , w h a t
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is  de fic ien t in  th e  c e rtif ica te  is  supp lied , fo r  
a lth o u g h  the re  is  no u n d e r ta k in g  to  pay to  the 
assured upon a loss so as to  g iv e  an im m ed ia te  
r ig h t  o f ac tion , as indeed the re  n e ve r is b y  the  
ru les o f a m u tu a l insu rance  socie ty ; A r t ic le s  39, 
83, and 84, p ro v id e  fo r  a m em ber w ho has any 
c la im  g iv in g  no tice  thereo f, fo r  the  sum m on ing  o f 
a board o f d ire c to rs  to  exam ine in to  i t ,  and for 
th e ir  decision th e re o n ; and, fu r th e r , th a t  i f  the  
m em ber is  d issa tis fied , he m ay, i f  te n  o th e r m em 
bers w i l l  jo in  h im , sum m on a second board o f 
d ire c to rs  to  reconsider th e ir  decision, and i f  he is 
d issa tis fied  w ith  th e  decision on appeal, he m ay, i f  
tw e n ty  m em bers w il l  jo in  h im , appeal to  a special 
genera l m ee tin g , w ho m ay co n firm  o r  v a ry  th e  
decision.

I t  was s tro n g ly  argued on b e h a lf o f  th e  p la in 
t i f f ,  th a t  th e  e ffect o f th e  decision o f  th e  c o u rt 
be low  w o u ld  be to  dep rive  th e  p la in t if f  o f h is  r ig h t  
to  re so rt to  th e  co u rts  o f law  to  enforce h is  r ig h ts , 
and th e  w e ll-kn o w n  a rgum en ts  aga inst o u s tin g  
th e ir  ju r is d ic t io n  were reso rted  to . I f ,  however, th e  
v ie w  I  take  o f th e  a rtic le s  be co rrec t, no such 
ob jec tion  arises, because th e ir  e ffec t is  n o t to  
s u b s titu te  a special t r ib u n a l to  deal w ith  an e x is t
in g  cause o f ac tion , b u t to  p ro v id e  b y  th e  co n tra c t 
betw een th e  pa rties , upon  w h ich  alone any c la im  of 
th e  p la in t if f  is based, a m ode b y  w h ich  th a t  c la im  
sh a ll be established, and w h ich  m u s t be pursued  
as a c o n d itio n  p recedent to  any r ig h t  to  paym e n t 
a ris in g . T he re  is no m ore d isp lacem ent o f a cause 
o f  action  o r  o u s tin g  o f ju r is d ic t io n  th a n  th e re  is 
w hen p a rtie s  agree th a t  a b u ild e r sha ll be pa id  
such a sum as an a rch ite c t sha ll name, and th e  
case comes w ith in  th e  p r in c ip le  acted on in  Scott 
v . A very  (5 H . L .  Cas. 811), Tredwen  v . H o lm a n  
(1 H . &  C. 72), and H ll io t t  v . R o y a l Exchange A s 
surance C om pany  (L . E ep . 2 E x . 237), and n o t 
w ith in  th a t b y  w h ich  th e  c o u rt was governed in  
H o rto n  v. S ayer (4 H . &  1ST. 643). T he  d is tin c tio n  
between these cases is  w e ll po in ted  o u t by  B ra m - 
w e ll, B ., in  Tredwen  v. H o lm a n , w here  he s a y s : 
“  I f  a te n a n t covenants th a t  he w i l l  c u lt iv a te  the  
devised la n d  in  a husband like  m anner, and also 
covenants th a t i f  any d isp u te  sha ll a rise  in  respect 
the re o f, i t  sha ll be re fe rre d  to  a rb itra tio n , an ac tion  
m ay neverthe less be m a in ta in e d ; b u t w here  th e  
covenant is to  pay such damages as sha ll be ascer
ta ined  b y  an a rb itra to r ,  no a c tio n  w i l l  l ie  u n t i l  th e  
a rb itra to rs  have g ive n  th e ir  decision.”  A n d , again, 
in  s im ila r  language in  D aw son  v . F itz g e ra ld  
(L .  Eep. 9 E x . 10).

Before le a v in g  th is  p a rt o f th e  sub ject, I  
m u s t n o t o m it, however, to  no tice  th e  cons truc
t io n  o f a rtic le  39, th a t  was pressed upon  us by 
M r.  Cohen, as counsel fo r  the  p la in tif f .  T he  
a rtic le  p rov ides th a t  no m em ber sha ll be a llow ed to 
b r in g  a n y  action, s u it  o r  proceeding, o r o th e r re 
m edy aga inst th e  socie ty  o r th e  m em bers the reo f 
fo r  any c la im s o r demands upon  o r  in  respect o f 
th e  soc ie ty  o r  th e  m em bers thereo f, except as is 
p rov id e d  b y  these p resen ts.”  H e  a rgued th a t 
these w ords were in te n de d  to  prec lude  a m em ber 
fro m  b r in g in g  a n y  action  aga inst th e  society, even 
w here h is  loss has been ad ju s ted  b y  th e  d irec to rs , 
and  th e y  decline  to  pay. I t  appears to  me th a t, 
a lth o u g h  th e  language used is n o t v e ry  c lear or 
accurate, th e  in te n tio n  o f  th e  pa rties  is  lim ite d  to  
re q u ir in g  th a t  m em bers h a v in g  c la im s on th e  
soc ie ty  sha ll proceed a cco rd in g  to  th e  mode o f 
p roo f p o in te d  o u t b y  th e  a rtic les , and th a t  i f  a ll 
co n d itio ns  p recedent w ere fu lf i l le d , and  th e  dec i

sion o f th e  d irec to rs  was ob ta ined  in  fa v o u r o f the  
c la im a n t fo r a specific am ount, an action  w ou ld  
w e ll lie  aga ins t th e  society i f  th e y  refused  to  pay i t .

I  have h ith e rto  dea lt w ith  th e  question  a p a rt 
fro m  th e  S tam p A c t,  30 &  31 V ie t .  c. 23. Section 7 
o f  th is  A c t  prov ides th a t  “  no co n tra c t o r agree
m e n t fo r  sea insurance sha ll be v a lid  unless the  
same is  expressed in  a po licy , and e ve ry  p o licy  
sha ll speo ify the  p a rt ic u la r  r is k  o r  adventu re , the  
names o f th e  subscribers o r u n d e rw rite rs , and the  
sum o r  sums insu re d .”  A n d  b y  sect. 4 th e  w o rd  
“  p o lic y  ”  is declared to  mean “  any in s tru m e n t 
w hereby a con trac t o r agreem ent fo r  an y  sea 
insu rance  is made o r en tered  in to .”  T he  ob jec t of 
th is  enactm en t is to  p re ve n t persons o b ta in in g  
the  benefit o f a m arine  insurance w ith o u t p a y in g  
stam p d u ty . I t  c le a rly  does n o t m ake any p a r t i
c u la r  fo rm  o f  p o lic y  com pu lso ry , else i t  w ou ld  
have re fe rre d  to  as essential th e  fo rm  m entioned 
in  sect. 5 and schedule E , w h ich  the  C om m is
sioners o f In la n d  E evenue are th e re b y  bound to  
p ro v id e  ; n o r does i t  fo rb id  companies o r  u n d e r
w r ite rs  im p o r t in g  in to  th e ir  stam ped polic ies, b y  
reference o r  o therw ise , te rm s  w h ich  are n o t ex
pressed in  them , p rov ided  th e  r is k  and  o the r 
m a tte rs  m entioned in  sect. 7 are conta ined in  a 
stam ped po licy . I t  seems to  me, there fo re , th a t  
th e  docum ent dated th e  2 4 th  Feb. 1870, satisfies 
th e  requ irem en ts  o f and is  s u ffic ie n t as a po licy  
w ith in  th e  S tam p A c t,  a lth o u g h  te rm s  ex is t re 
la t in g  to  th e  a d ju s tm e n t and se ttlem en t o f any 
loss th a t m ay arise  u n d e r i t  w h ic h  are  n o t con
ta in e d  in  i t ,  and y e t are b in d in g  on th e  p la in t if f .  
T o  a p p ly  to  th is  case th e  w e ll-kn o w n  p rin c ip le  
acted on in  B o yd e ll v . D rum m ond  (11 E ast, 142) 
w o u ld  be, I  th in k ,  unnecessary and unreasonable, 
fo r  th e re  is  no such reason fo r  th e  exclus ion o f 
pa ro l evidence to  connect the  va rious  docum ents 
w h ich  are in te n de d  to g e th e r to  c o n s titu te  the  
co n tra c t o r  p o lic y  o f insurance, as the re  is in  the 
case o f con trac ts  w ith in  the  S ta tu te  o f F rauds.

A lth o u g h , the re fo re , th e  in a r t if ic ia l m anner in  
w h ich  th e  p o lic y  and ru les are d ra w n  creates some 
d if f ic u lty ,  I  f in d  i t  sa tis fa c to ry  to  a rr iv e  a t a con
c lus ion  w h ich  supports  w h a t was th e  substance of 
th e  transac tion , and p reven ts  th e  p la in t if f  s e ttin g  
u p  a co n tra c t w h ich  i t  is obvions he cou ld  n o t 
h im s e lf have con tem pla ted, and w h ich  c e rta in ly  
cou ld  neve r have been in te n de d  by  th e  de fen
dants, as i t  w o u ld  have been a departu re  fro m  th e  
fu n da m e n ta l p rin c ip le s  and th e  d a ily  p ra c tice  o f 
th e  com pany.

F o r  these reasons th e  ju d g m e n t of th e  Queen’s 
B ench  shou ld , in  m y  op in io n , be a ffirm ed.

B r e t t , J.— T h is  was an action  to  recove r a 
to ta l loss on th e  vessel Herm ione.

T he  vessel was o r ig in a lly  purchased b y  D a n ie l 
D avies, th e  p la in t if f ’s b ro th e r-in - la w , in  Dec. 
1868. She was m ortgaged  to  th e  p la in t if f ,  
w ho e ve n tu a lly , in  M a y  1870, became th e  re 
g is te re d  ow ner. I n  Jan. 1869, D avies effected 
an insu rance  on th e  vessel w ith  th e  defendants, 
d ire c tin g  th a t th e  p o lic y  shou ld  be m ade o u t 
in  the  p la in t i f f ’s name and shou ld  be handed 
to  h im . T he  docum en t sued on as a p o lic y  
was fo rw a rd e d  b y  th e  defendants to  th e  p la in t if f .  
I t  was stated in  th e  case to  be “  th e  usual fo rm  o f 
p o licy  issued b y  th e  defendants to  th e ir  m em 
bers.”  I n  Jan. 1870 th e  p la in t if f  app lied  fo r  a 
renew a l o f th e  insurance, pa id  th e  p re m iu m , and 
rece ived  an acknow ledgm en t in  h is  ow n name. 
I n  M a rch  1870, th e  defendants app lied  to  th e
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p la in t if f  b y  w a y  o f  ca ll fo r  the  c o n tr ib u tio n  in  
respect o f the  H erm ione  to  th e  losses o f th e  year 
1869, and the p la in t if f  pa id  the  call. T he  same 
occurred  in  Oct. 1870. T he  vessel was reg is te red  
in  th e  p la in t i f f ’s name in  M ay 1870. She was 
w recked  and became a to ta l loss in  N ov. 1870. I n  
Dec. 1870 the  p la in t if f  sent in  h is c la im . On the 
6 th  Jan. 1871, the  d irec to rs  o f the defendants’ 
com pany Bummoned D avies before them , w ho was 
cap ta in  o f th e  vessel a t the  t im e  o f the  w reck, and 
h a v in g  heard h is account, resolved th a t i t  was no t 
shown th a t the  vessel was lo s t by  p e rils  o f the  sea, 
and  th a t  th e  owners o f th e  H erm ione  had no 
c la im  u pon  the  society. N o  no tice  o f th is  m ee ting  
o r of th e  reso lu tio n  was g ive n  to  th e  p la in t if f ,  
and he was n o t heard, n o r was anyone on his 
beha lf, before the  reso lu tio n  was passed. I n  A p r i l  
1871 ten m em bers signed a no tice  as to  th is  deci
sion, w h ich  notice  was re fe rre d  to  a q u a rte r ly  
m ee tin g  o f the society. T he  m ee tin g  con firm ed 
the reso lu tion . N o  no tice  o f th is  m ee ting  o r  appeal 
was g ive n  to  th e  p la in t if f ,  and he was n o t heard 
upon  i t .  T he  case then  stated th a t th e  defendants 
now  a d m itte d  th e  to ta l loss o f th e  vessel b y  pe rils  
o f the  seas, b u t contended th a t th e  docum en t upon 
w h ich  th e  p la in t i f f  b r in g s  the  ac tion  does n o t spe
c ify  th e  r is k ,  and is the re fo re  vo id  as a p o licy  of 
insurance  under 30 &  31 V ie t.  c. 23, ss. 7 and 9. 
T h e y  fu rth e r , as the  case sta ted, contended th a t 
th e  ru les  and a rtic les  o f th e  association are to  be 
trea ted  as inco rpo ra ted  w ith  th e  po licy , and th a t 
u n d e r th e  ru les  the  reso lu tio n s  come to  by  the 
d irec to rs  were a decision upon th e  p la in t if f ’s c la im , 
and th a t n o t h a v in g  been appealed fro m  in  the 
m anner po in ted  o u t b y  ru le  84, th e  decis ion had 
become fin a l and b in d in g . T he  cou rt was to  have 
pow er to  d ra w  a ll such inferences o f fa c t as should 
have been d ra w n  by a ju r y ,  and to  am end so as to  
enable th e  p la in t if f  to  recover a ll o r any o f the  
m oneys pa id  by h im  to  th e  defendants.

U pon  the a rg u m e n t before us, i t  was con
tended on beha lf o f the  p la in t if f  th a t the re  
was a v a lid  con tra c t o f insurance, th a t the  
co n tra c t was to  be fo u nd  sole ly in  th e  docu
m e n t o f M a rch  1869, th a t such docum en t d id  
n o t inco rpo ra te  th e  a rtic les  and ru les  of the 
asso c ia tio n ; th a t  w h e th e r i t  d id  o r no t, the 
p la in t if f ’s r ig h t  to  m a in ta in  the  ac tion  was n p t 
abrogated, fo r  th a t  ru le  39 was no answ er to  the 
action, be ing  an a tte m p t to  set u p  a p r iv a te  t r i 
buna l to  t r y  a r ig h t  o f ac tion  accrued, and th a t  no 
such decision by the  d irec to rs  o r  the  m e e tin g  as 
was re lie d  upon cou ld  a ffect th e  p la in t if f ,  w ho had 
n o t been sum m oned or heard when i t  was a rr ive d  
at.

I t  was a d m itte d  on beha lf o f th e  defendants 
th a t  there  was a con trac t o f insurance con ta ined  
3n a va lid  p o licy , and th a t  the re  was a to ta l loss, 
and th a t  th e  p la in t if f  was a m em ber of the  asso
c ia tio n ; b u t i t  was a rgued th a t the  p o lic y  con
sisted n o t o n ly  o f the  docum en t o f M a rch  1869— 
w h ich , i f  i t  stood alone, was no  p o lic y  a t a ll, 
because in  i t  the  r is k  was n o t su ffic ie n tly  spe
c ified— b u t o f th a t docum ent and th e  a rtic les  and 
ru le s ; th a t by  the ru les the  p la in t if f  was bound to  
su b m it h is c la im  to  the  decision o f th e  d irec to rs , 
sub jec t to  an appeal to  a q u a rte r ly  and a general 
m e e tin g ; th a t  no r ig h t  o f  ac tion  accrued to  any 
m em ber in  respect o f a loss unless he cou ld  ob ta in  
rro m  th e  d irec to rs  o r  the  association a decis ion in  
h is fa vo u r th a t h is c la im  was va lid  and to  a cer- 
ta in  a m o u n t; th a t  the p la in t if f  had n o t obtained

such a d e c is io n ; th a t  the  adverse decisions o f the 
d ire c to rs  and th e  q u a rte r ly  m e e tin g  were f in a l ; 
and th a t  the  p la in t if f  the re fo re  never had a causfa 
o f ac tion  aga inst th e  defendants.

Severa l p o in ts  argued in  the  C o u rt o f  Queen’s 
B ench were n o t a rgued before us.

T he  questions before us a re : F irs t ,  is  the  
docum ent o f M a rch  1869 to  s tand  alone as th e  
p o licy , o r are i t  and the a rtic les  and ru les , or 
some of them , to  be read  to g e th e r, and  so 
to  fo rm  a p o lic y  in  w r it in g  ? Secondly, i f  the  
docum ent o f M arch  1869 is to  s tand  alone, is i t  a 
va lid  p o licy  in  w r i t in g  P T h ird ly ,  do th e  ru les , i f  
th e y  are to  be considered as no p a r t  o f th e  p o lic y , 
p re v e n t th e  p la in t if f  from  m a in ta in in g  th is  a c tio n  p 
F o u r th ly ,  do they p re v e n t th e  p la in t if f  fro m  m a in 
ta in in g  th e  action, i f  th e y  are  to  be considered as 
p a rt of the  p o lic y  P

A s  to  th e  f ir s t  question , i t  was a rgued  th a t 
th e re  is  no co n tra c t o f insurance  here, unless 
i t  be form ed by th e  docum en t o f M a rc h  1869; 
th a t  such docum ent con ta ins  no reference to  
th e  ru les  w h ic h  are sa id  to  p re v e n t th e  p la in 
t i f f  fro m  m a in ta in in g  th e  action , and the re fo re  
does n o t in co rp o ra te  them . A n d  th e  case 
o f  B oyde ll v . D rum m ond  (11 B ast, 142) was 
c ited . T h a t case was decided on th e  S ta tu te  o f 
F rauds. The  g ro u n d  o f decis ion  was th a t  separate 
docum ents in  w r i t in g  cou ld  n o t be jo in e d  to g e th e r 
to  m ake a m em orandum  in  w r it in g  w ith in  th a t  
s ta tu te  unless the re  was a su ffic ie n t reference 
fro m  one w r it in g  to  ano the r con ta ined  in  the 
docum ents them selves to  show th a t th e y  were 
in te n de d  to  be jo in t ly  the m em orandum , w ith o u t 
b e in g  ob liged  to  have recourse to  pa ro l evidence to  
show such in te n t io n ; fo r  o therw ise  th e  danger 
f ro m  pa ro l evidence w ou ld  arise, w h ic h  i t  was the  
in te n tio n  o f th e  s ta tu te  to  obvia te . T h a t g ro u n d  o f 
decis ion is  app licab le  o n ly  w hen th e  question  is, 
w h e th e r the re  is o r is  n o t a su ffic ien t m em orandum  
w ith in  th e  S ta tu te  o f F rauds. I t  does n o t seem to  
me to  be app licab le  to  a question  w h e th e r the re  is 
a su ffic ien t p o licy  o f insurance  in  w r it in g ,  o r  as to  
w h a t docum ents fo rm  th a t  po licy . 13ee no reason 
w h y  p a ro l evidence shou ld  n o t be a d m itte d  to  
show w h a t docum ents were in tended  by the  
p a rtie s  to  fo rm  an a lleged con tra c t o f  insurance. 
I t  seems to  m e in  th e  present case obvious, as an 
in fe rence  of fa c t fro m  th e  w ho le  re la tio n  between 
th e  pa rties  (and we have pow er to  d raw  inferences 
of fa c t), th a t  th e  in te n tio n  was th a t th e  co n tra c t o f 
insurance  should be found  n o t alone in  th e  docu
m en t o f M a rch  1869, b u t in  i t  and such o f  the  
ru le s  as are app licab le  to  a co n tra c t o f insurance.

Such be ing  m y  o p in io n , i t  is unnecessary to  de
te rm in e  th e  second question. S t i l l  m y op in io n  is, 
th a t  the re  is n o th in g  in  the S tam p A c t  to  p reven t 
the docum ent o f M arch  1869 from  being considered 
as a va lid  p o licy . I  agree w ith  the  in te rp re ta t io n  
o f th e  S tam p A c t  contained in  th e  ju d g m e n t o f 
B la c k b u rn , J. in  th is  case in  the  Queen’s Bench.

N e ith e r  is  i t  necessary to  de term ine  th e  th ird  
question. T h o u g h  here, again, I  shou ld  th in k  i t  
p la in  th a t  i f  the  a rtic les  and ru les  are a separate 
co n tra c t fro m  th e  po licy , no agreem ent in  them , 
how ever s tro n g  and abso lu te  no t to  sue, cou ld  p re 
ve n t the  p la in t if f  fro m  m a in ta in in g  an ac tion  on 
th e  separate po licy  o r con tra c t o f insurance.

T he  fo u r th  is  there fo re  th e  m a in  question  in  th is  
case. I t  seems to  me to  raise these q u e s tion s : W h a t 
is the con tra c t as to  paym en t in  case of loss P W h a t 

1 is th e  s tip u la tio n  as to  the  assured s u in g  in  a



E x . C h . ]  E d w a k d s  v. A b e r a y k o n  M u t u a l  S h ip  I n s u r a n c e  S o c ie t y  ( L im it e d ). fE x .  C i i .

160 MARITIME LAW CASES.

co u rt o f la w  o r e q u ity ?  W h a t is  the  l im i t  o f the  
ru le  of la w  established b y  th e  case o f Scott v . 
A very  ? Does i t  p reven t th e  m aintenance o f  th e  
p resen t ac tion  P

R o w , as to  th e  f i r s t  the re  is  no express s t ip u 
la tio n  as to  any paym en t be ing  due in  case o f 
loss in  th e  docum en t o f M a rc h  1869. N e ith e r  
is  the re  any in  th e  a rtic les  o f association. 
Those a rtic les  contain  ru les  fo r  th e  m anagem ent 
o f th e  society, and ru le s  as to  the m a k in g  o f con
tra c ts  o f insurance, and ru les  w h ich , as I  have 
said, fo rm , in  ray op in ion , pa rts  o f the  co n tra c t o f 
insurance. W ith  the  ru les  w h ich  deal so le ly  w ith  
th e  m anagem ent o f th e  socie ty we are n o t con
cerned. Those w h ich  are app licab le  to  th e  m ak ing  
o f con trac ts  o f insu rance  are ru le  28, w h ic h  p r i 
m a r ily  g ives th e  pow er o f  m a k in g  such con tracts 
to  th e  d ire c to rs ; ru le  40, w h ich  g ives a u th o r ity  to  
th e  d irec to rs  to  delegate the  pow er o f  s ig n in g  
po lic ies to  tw o  d irec to rs  and th e  cha irm an , and 
enacts th a t  no p o licy  b u t  one so s igned sh a ll be 
b in d in g  on th e  s o c ie ty ; and ru le  53 w h ich  adds 
fu r th e r  re s tr ic tio n s . These ru le s  show th a t  the re  
w ou ld  be no v a lid  insurance  in  th is  case w ith o u t 
th e  docum ent o f M a rch  1809, b u t do no t, in  m y  
op in ion , p re ve n t th e  in co rp o ra tio n  in to  o r  a d ju n c 
t io n  to  th a t docum ent as p a r t  o f the  con tra c t o f 
such ru les  as are app licab le  to  the  con tra c t. B u ies  
w h ich  thus  fo rm  p a rt o f th e  co n tra c t are, am ongst 
o thers, ru le  61, w h ich  shows th a t th e  socie ty in 
sures n o t o n ly  a g a in s t to ta l loss, b u t also aga inst 
p a rt ia l loss o r  damage, i f  to  a ce rta in  a m o u n t: 
and ru le  83, w h ich  b y  a necessary im p lic a tio n  
discloses th e  p e rils  insu red  aga inst, in c lu d in g  loss 
o r  damage b y  co llis ion . I  do n o t d o u b t th a t  ru les  
39 and 84 are also in c lu d e d  in  th e  con trac t, and  
fo rm  p a rt o f the  po licy . W h a t, in  m y  op in ion , is 
th e  tru e  co n s tru c tio n  o f them  I  w i l l  p rese n tly  
state. B u t  fo r  th e  p resen t I  observe th a t n e ith e r 
o f them  con ta ins  any express u n d e r ta k in g  to  pay 
in  case o f loss, o r  to  pay a t  any specified tim e. 
T here  is  no ru le  w h ich  has any express s t ip u la tio n  
to  pay a n y th in g  in  case o f loss. B u t then  the re  
neve r is any such express s t ip u la tio n  in  any p o licy  
o f m arine  insu rance  in  o rd in a ry  fo rm . A  L lo y d ’s 
p o lic y  contains no such express s tip u la tio n . I t  
has a lw ays been im p lie d  th a t a l ia b i l i t y  to  in d e m 
n ify  arises d ire c tly  there  is  a loss o r  damage b y  a 
p e r il in su re d  aga inst, un less such l ia b i l i t y  is  p re 
ven ted  b y  some s tip u la tio n  o r co n d itio n  expressed 
o r  im p lie d  in  th e  p o lic y . I n  the  po licy , there fo re , 
in  th is  case, i t  is  to  be im p lie d  th a t such lia b il i ty  
to  in d e m n ify  arises d ire c t ly  a loss o r  damage is 
caused by a p e r il in su red  aga inst unless the  tru e  
co n s tru c tio n  o f sect. 39 is th a t i t  postpones the  
a tta c h in g  o f l ia b i l i t y  to  a la te r  tim e , o r makes i t  
depend upon ano ther event than  a loss o r damage 
caused by a p e r il in su red  aga inst. The  f ir s t  ru le  
app licab le  to  events in  o rde r o f t im e  a fte r  an 
alleged loss o r damage is  ru le  83. “ I n  a ll cases o f 
any vessel Ac., be ing  lost, &c., th e  ow ner, m aster, 
o r m ate, o r some o f the  crew  sha ll, as soon as c ir 
cum stances w i l l  p e rm it, g ive  no tice  th e re o f to  the 
secretary, & c . ; and the  d irec to rs  sha ll proceed to  
exam ine the  owner, m aste r and m ate, and such o f 
th e  crew  as th e y  sha ll t h in k  necessary, as to  the 
cause o f such loss o r damage, and sha ll m ake such 
fu r th e r  in q u ir ie s , ar.d ta ke  such measures, and 
m ake such decis ion and reg u la tio n s  thereon  as in  
th e ir  ju d g m e n t th e  case sha ll req u ire .”  T here  is 
to  be in q u iry  and decision, n o t m e re ly  as to  th e  
am o u n t o f  loss o r  damage, b u t as to  th e  cause of

loss o r damage. T h is  seems to  me to  assume to  
g ive  pow er to  decide w h e th e r th e  loss was o r  was 
n o t caused b y  a p e r il in su red  aga inst, so as to  
decide w h e th e r th e  socie ty  is o r is  n o t liab le  fo r 
th e  loss o r damage in  respect of w h ich  a c la im  was 
made. B y  ru le  84, “  i f  any m em ber sha ll be d is 
sa tis fied  w ith  th e  decision o f th e  d ire c to rs ,”  
am ongst o th e r th in g s , “  as to  any c la im  o r o ther 
m a tte rs  decided b y  the  d irec to rs ,”  he m ay appeal 
to  a special genera l m ee ting . A n d  b y  ru le  39 the 
d irec to rs  sha ll have fu l l  power, am ongst o the r 
th in g s , “  to  decide and de te rm ine  a ll  d isputes, con
trove rs ies , and  m a tte rs  a r is in g  between th e  society 
and  m em bers o f th e  socie ty concern ing  insurances, 
o r  c la im s upon, o r lia b ilit ie s  by  th e  soc ie ty .”  These 
c o n firm  and s tren g th e n  the v ie w  th a t i t  was in 
tended th a t the  d irec to rs  shou ld  decide and  d e te r
m ine  n o t o n ly  th e  am o u n t fo r  w h ich  th e  society 
shou ld  be lia b le  i f  a l ia b il i ty  cou ld  be p roved , b u t 
th e  question  w h e th e r the re  was o r  was n o t any 
l ia b il i ty .  A n d  i t  was upon th e  la t te r  v ie w  th a t 
th e  d irec to rs  in  th e  p resen t case assumed to  
decide and de te rm ine  th a t th e  socie ty  was n o t 
liab le  to  the  p la in t if f .

The  n e x t question  is , w h a t is  th e  effect en
deavoured to  be g iven  by the  ru les  to  th e  deci
s ion o f the  d irec to rs  o r o f the  genera l m ee t
in g  o f th e  society ? B y  ru le  39, “  A n d  the  
decision of the  d irec to rs  sha ll be f in a l and co n c lu 
sive, as w e ll upon  th e  socie ty as the  mem bers 
the reo f.”  T h a t is  to  say, a decision as to  w he the r 
th e  socie ty  is o r is no t lia b le  a t a ll, is  to  be fina l 
and  conclusive. Then th e  ru le  con tinues, “  A n d  
no m em ber o f th e  society sha ll be a llow ed to  b r in g  
o r have any action , s u it, o r p roceeding, o r o the r 
rem edy aga inst th e  society, o r  th e  m em bers 
thereof, fo r  any c la im s o r  demands upon  o r  in  
respect o f the  socie ty o r th e  m em bers thereo f, 
except as is  p rov id e d  by  these presents.”  T he  
ru le  then  p rov ides ;th a t the d irec to rs  m ay, i f  th e y  
th in k f it ,c a u s e  “ any o f such c la im s ” — i.e .a n y c la im  
upon th e  socie ty concern ing  insurance, i.e. the  
w ho le  c la im — to  be re fe rred  to  the decision o f any 
person p ra c tis in g  as an average ad ju s te r. Tho  
powers g ive n  to  th is  person are c le a rly  to  be 
exercised ju d ic ia lly ,  as i f  by  a tr ib u n a l. “ A n d  
th e  decis ion o r aw ard o f such average a d ju s te r 
sha ll be f in a l and conclus ive on the  socie ty and 
c la im an t, and no appeal sha ll be a llow ed the re 
fro m .”  A n d  so b y  ru le  84, “  W h a te ve r sha ll bo 
decided by th e  special genera l m ee ting  sha ll be 
f in a l and b in d in g , as w e ll upon th e  society as 
upon a ll th e  pa rties  in te res ted  in  the decis ion.”  
These in q u ir ie s  and decisions are n o t confined to  
the  question o f am ount co n tin ge n t on a l ia b i l i t y  
be ing  a d m itte d  o r  established. T he y  m ay, so fa r 
as I  can see, take  place where the am oun t is n o t in  
d ispu te , i f  a l ia b i l i t y  be established; b u t  w here the 
l ia b i l i t y  is  d ispu ted , th e  te rm s  are c e rta in ly  w ide 
enough to  in c lu d e  every  question  w h ich  m ay arise 
upon any c la im  b y  a m em ber fo r  aDy a lleged loss 
u n d e r a po licy . T hey assume a c la im  in  respect 
of an alleged r ig h t ,  a d ispu te  as to the  v a lid ity  o f 
such c la im , an in q u iry  in to  such d ispu te , and a 
decision w h ich  sha ll be f in a l and conclusive. I f  
th e  decision o u g h t to  be a rr ive d  a t a fte r hea rin g  
evidence and the  parties , i t  is a ju d ic ia l decision. 
I f  so, i t  seems d if f ic u lt ,  i f  n o t im possib le  to  say 
th a t the re  is  n o t an a tte m p t and in te n tio n  to  fo rm  
a p r iv a te  tr ib u n a l w h ich  is  to  replace th e  o rd in a ry  
tr ib u n a ls  o f the  c o u n try . T he  s tip u la tio n s  as to  
the  procedure before the  average a d ju s te r  show
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th a t  those w ho  d re w  th e  ro les in tended  th a t 
the re  shou ld  in  a ll th e  in q u ir ie s  be a ju d ic ia l 
in v e s tig a tio n  before a tr ib u n a l, w h ich  is the re fo re  
a ju d ic ia l tr ib u n a l. These ru les  do n o t seem to  
m e to  confine the  in q u iry  and decision o f w h ich  
th e y  tre a t to  th e  am oun t to  be pa id , le a v in g  the 
l ia b i l i t y  to  pay to  be established before the  o rd i
n a ry  cou rts , o r  m e re ly  to  postpone th e  l ia b i l i t y  to  
pay u n t i l  the  am o u n t to  be pa id  has been d e te r
m in e d  b y  th e  d irec to rs  o r an a rb it r a to r ; th e y  do 
n o t a ffect the  tim e  o f paym en t in  respect o f  a loss ; 
th e y  do n o t the re fo re  a lte r  the  im p lie d  co n tra c t to  
in d e m n ify  d ire c t ly  a loss a r is e s ; they  leave th a t 
co n tra c t to  be independent, they deal no m ore 
w ith  th a t  th a n  w ith  any o th e r s tip u la tio n  in  the 
con tra c t o f in su rance  ; b u t th e y  are, as i t  seems to  
me, in tended  to  create a t r ib u n a l to  hea r and 
de te rm ine  e ve ry  question  w h ich  m ay arise in  
respect o f  a p o lic y  made w ith  the  society, and to  
d e te rm ine  e v e ry th in g  f in a lly  and co m p u lso rily , so 
as to  p re ve n t any a p p lica tio n  to  th e  o rd iu a ry  
Courts.

T hen  arises th e  question , w ha t is  th e  law  P 
I  agree w ith  M a r t in , B . in  H o rto n  v . Sayers  (4 H . &
N . 650), th a t  i f  the  decision in  Scott v. A very  in  the 
H ouse  of L o rd s  is  to  be in te rp re te d  acco rd ing  to 
th e  o p in io n  expressed th e re in  of. L o rd  C am pbell, 
the  fo rm e r cases are ove rru led , and th e  doc trin e  
p re v io u s ly  m a in ta in e d  w ith  rega rd  to  o u s tin g  the  
ju r is d ic t io n  of th e  o rd in a ry  cou rts  is  exploded. 
B u t  I  do n o t th in k  i t  is  possibla to  say th a t  the  
decision o f th e  H ouse o f  L o rd s  d id  ove rru le  th e  
fo rm e r decisions. B a ron  M a r t in  th o u g h t i t  d id . 
H e  so stated in  H o rto n  v . Sayers, and so in  terras 
ru le d  in  Tredwen  v .  H o lm an  (1 H . &  C. 72). The  
fac ts  in  Scott v. Avery, as in te rp re ted , d id  n o t 
m ake i t  necessary to  decide m ore th a n  th is , th a t 
th e re  m ay be a v a lid  and b in d in g  co n tra c t th a t  no 
ac tion  sha ll be m a in ta ined  u n t i l  th e  am oun t o f 
damage, i f  any, has been ascertained in  a specified 
m ode. “  I t  appears to  me p e rfe c tly  c lear,”  said 
th e  L o rd  C hance llo r, “  th a t th e  language used in 
d icates th is  to  have been th e  in te n tio n  o f th e  
pa rties  : th a t, suppos ing  th e re  was a d ifference 
between th e  person w ho had suffered loss o r 
damage, and th e  com m itte , as to  w h a t am ouot 
he shou ld  recover, th a t was to  be ascerta ined 
in  a p a rt ic u la r  mode, and th a t u n t i l  th a t  mode 
had been adopted, and the  am o u n t ascertained 
a cco rd ing  to  th a t mode, no r ig h t  o f a c tio n  should 
ex is t. I n  o th e r w ords th a t th e  r ig h t  o f action  
shou ld  be n o t fo r  w ha t a ju r y  shou ld  say 
was th e  am o u n t o f th e  loss, b u t fo r  w h a t th e  
Persons designated in  th a t  p a rt ic u la r  fo rm  o f 
agreem ent shou ld  so say.”  T h is  ru l in g ,  as i t  
seems to  m e, in  no w ay con flic ts  w ith  th e  r ig h t  
in  e ith e r p a rty  to  l it ig a te  before a c o u rt o f law  
° r  e q u ity  any o th e r question  th a n  th e  am oun t 
o f damages w h ich  m ig h t  arise under o r  in  respect 
o f th e  con trac t. T he  te rm s o f  the ru les  in  th a t 
case were n o t the  same as in  th is . T hey  were, 
f irs t ,  “  th a t  th e  sum  to  be p a id  to  any su ffe rin g  
m em ber fo r  any loss o r damage sha ll in  the  f ir s t  
instance  be ascerta ined and se ttled  b y  th e  com 
m itte e .”  A n d  th e n  “  th a t no m em ber w ho 
refuses, &c., sh a ll be e n tit le d  to  m a in ta in  any 
action  a t la w  o r s u it  in  e q u ity  on h is  p o licy  u n t i l  
th e  m a tte rs  in  d isp u te  sha ll have been refe rred , &c., 
and then  o n ly  fo r  such sum  as the  said a rb itra to rs  
sha ll award, and th e  o b ta in in g  th e  decision of 
such a rb itra to rs  on th e  m a tte rs  and c la im s in  
d ispu te  is hereby declared to  be a co n d itio n  
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precedent to  th e  r ig h t  of any m em ber to  m a in 
ta in  any such action  o r  s u it.”  These te rm s  seem 
ra th e r to  assume than  to  fo rb id  th e  p o s s ib ility  o f 
an action  o r  s u it upon questions o th e r th a n  th e  
am ount. T here  is no d ispu te  as to  the  p r in c ip le , 
says C o le ridge , J . in  th e  E xcheque r C ham ber, 
8 E x . 500. “  B o th  sides a d m it th a t i t  is  n o t u n 
la w fu l fo r  pa rties  to  agree to  im pose a co n d itio n  
p recedent w ith  respect to  th e  mode o f s e tt lin g  the 
am oun t of damage, o r  the  tim e  o f p a y in g  i t ,  o r  any 
m a tte r o f th a t k in d  w h ich  do no t go to  th e  rood 
o f th e  action. O n th e  o th e r hand i t  is  conceded 
th a t any agreem ent w h ich  is  to  p re ve n t the 
s u ffe rin g  p a r ty  from  com ing  in to  a co u rt o f law , 
o r  in  o th e r w ords w h ich  ousts the cou rts  o f th e ir  
ju r is d ic t io n  cannot be supported .”  A n d  in  o rde r 
to  found  o r su p p ort the  ju d g m e n t th e  la rge te rm s 
in  th a t case were by reference confined so as to  
be app lied  to  a reference o f the  am ount o n ly  and 
n o t o f the lia b il i ty .  I n  H o rto n  v. S ayer (4 H . &  N . 
643), the  s tip u la tio n s  in  th e  lease were “  th a t i f  a t 
any tim e  d u r in g  the  said te rm , o r a t o r  a fte r  th e  
e x p ira tio n  thereo f, an y  d iffe rence  shou ld  arise  
to u c h in g  o r  conce rn ing  any covenant, &c., a ll and  
eve ry  th e  m atte rs  in  d iffe rence  should be f in a lly  
se ttled  by a rb itra to rs , and e ve ry  such aw ard 
shou ld  be b in d in g  and conclusive, and th a t  the  
p a rtie s  should n o t commence o r prosecuto any 
action  o r s u it ,  o r seek any rem edy e ith e r in  la w  o r 
e q u ity , fo r re lie f in  the  prem ises w ith o u t f ir s t  
s u b m itt in g  to  such a rb itra t io n  as aforesaid a ll 
m a tte rs  in  d iffe rence, & c.”  I t  is  obvious th a t  in  
those s tip u la tio ns  the  a rb itra t io n  was n o t confined 
to  s e tt lin g  an am oun t o f damages, b u t was 
genera l. “  In  th is  case,”  says P o llock , O .B., “  th e  
deed discloses n o th in g  m ore th a n  an agreem ent 
g e n e ra lly  to  re fe r a l l  d isputes to  a rb itra tio n , and 
th a t  does n o t p re ve n t th e  p la in t if f  f ro m  m ain 
ta in in g  th is  ac tion .”  A n d  B ra m w e ll, B . says, “ I  
th in k  Scott v. A ve ry  was r ig h t ly  decided, th o u g h  
perhaps I  m ay have some bias in  consequence o f  
ha v in g  been counsel fo r  the  p la in t if f .  T he  p r in 
c ip le  o f th a t decis ion is  ve ry  in te llig ib le . I f  a 
man covenants to  do a p a rt ic u la r  act, and also 
covenants th a t i f  any d ispu te  sha ll arise in  respect 
thereof, i t  sh a ll be re fe rred  to  a rb itra tio n , th a t  is 
th e  case w ith  reference to  w h ich  the co u rts  have  
used the  u n fo rtu n a te  expression th a t th e ir  ju r is 
d ic tio n  is ousted by the  agreem ent o f the  parties. 
O n th e  o th e r hand, i f  a m an covenants to  do a 
p a rt ic u la r  act, and th a t in  the  event o f h is  n o t 
d o in g  i t  th e  o th e r p a rty  sha ll be e n tit le d  to  
receive such a sum  o f m oney as they  sha ll agree 
upon, o r  i f  th e y  cannot agree such an am oun t 
as sh a ll be de te rm ined  by  an a rb itra to r, there  is 
no deb t w h ich  can be sued fo r u n t i l  the  a rb itra to r  
has ascerta ined w h a t sum  is  to  be pa id .”  H e  
then  decides in  fa vo u r o f the p la in t if f ,  because 
“  th e re  is a d is t in c t and u n q ua lified  covenant b y  
the  defendant th a t  he w i l l  do a p a rt ic u la r  act, and 
also a covenant th a t i f  any d iffe rence sha li a rise  
i t  sha ll be re fe rred  to  a rb itra tio n .”  I t  is im 
possible, as i t  seems to  me, to  have a m ore  c lear 
s ta tem en t th a t  Scott v. A very  d id  n o t o ve rru le  
the  fo rm e r decisions, and th e  case is an a u th o r ity  
th a t  th e  d is t in c tio n  is  between an agreem ent to  
re fe r a p a rt ic u la r  p o in t as a co n d itio n  precedent 
to  an action , and to  re fe r a ll m atte rs  in  d ispu te  so 
as to  have no action . I n  Roper v. Lendon  
(1 E . &  E . 825), the  10th co nd ition  in  a fire  p o lic y  
was, “  th e  am o u n t o f  every loss w i l l  be paid 
im m ed ia te ly  a fte r the same sha ll haye been

M
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established to  th e  sa tis fac tion  o f th e  d ire c to rs .”  
T he  15th co n d itio n  was, “  in  case any d iffe rence 
o r  d ispu te  sha ll arise between the  in su re d  and 
th e  com pany to u ch in g  any loss, &c., o r  o therw ise  
in  respect o f any insurance, such d iffe rence sha ll 
he su b m itte d , &c., and the  aw ard sha ll oe conclu 
sive and b in d in g  on a ll pa rties .”  The 6 th  plea 
re lied  on th e  15 th  co n d itio n  ; M r. L u sh  a rg u in g  
fo r  the  defendants a d m itte d  th a t th e  6 th  plea was 
bad. T h is  o f i ts e lf  is  h ig h  a u th o r ity . L o rd  
C am pbe ll g iv in g  ju d g m e n t said, “  th e  6 th  plea is 
c le a rly  bad. The agreem ent to  re fe r  conta ined in  
th e  15 th  co n d itio n  is m e re ly  co lla te ra l to  th e  
agreem ent to  pay. T he  co u rts  w i l l  no t, there fore , 
t re a t th e  agreem ent to  re fe r  as o u s tin g  th e ir  
ju r is d ic t io n  u n t i l  the re  has been a reference. The 
d is tin c tio n  between th e  presen t case and cases 
lik e  Scott v. A ve ry  is p la in ly  po in ted  o u t in  the  
ju d g m e n t the re  de live red  in  th e  H ouse  of L o rd s  : 
“  T he  present case does n o t fa ll w ith in  th a t 
decis ion, &c.”  A n d  H i l l  J . : “ The  6 th  plea is 
bad. T he  case is  c le a rly  n o t w ith in  th e  decision 
in  Scott v. Avery. H e re  the  agreem ent to  re fe r is 
co lla te ra l to  the  agreem ent to  pay. There  the  
agreem ent was to  pay o n ly  such a sum  as the  
a rb itra to rs  shou ld  aw ard .”  T h is  seems to  me a 
conclusive s ta tem en t b y  o r  w ith  th e  assent o f 
L o rd  C am pbell, on  whose ju d g m e n t in  the H ouse 
o f  L o rd s  re liance  was placed fo r  th e  p ropos ition  
th a t  th e  d o c trin e  as to  o u s tin g  the  ju r is d ic t io n  of 
th e  cou rts  is abrogated, th a t  Scott v . A very  d id  n o t 
o v e rru le  th a t doc trin e , th a t  i t  s t i l l  ex is ts , and 
th a t  th e  te s t is  w he ther the  agreem ent to  re fe r 
app lies o n ly  to  the  asce rta in in g  a p a rt ic u la r  fact, o r 
to  th e  decis ion o f eve ry  d ispu te  w h ich  m ay  arise. 
I n  Cooke v . Cooke (L . Rep. 4  E q . 77), S ir  ”VV. Rage 
W ood, a t p. 85, th u s  discusses Scott v . A very : 
“  These observations of L o rd  S t. Leonards have 
been com m ented on b y  th e  p resen t L o rd  Chan
ce llo r  in  Scott v . C orpora tion  o f  L ive rpoo l, w h ich  
fe ll w ith in  the  p r in c ip le  o f  Scott v . Avery, a 
s im p le  case w here a co n tra c to r bad agreed th a t 
he shou ld  be pa id  o n ly  w h a t th e  eng ineer shou ld  
c e rtify , and i t  was held th a t  th e re  was no r ig h t  o f 
ac tion  u n t i l  the  c e rtif ica te  was made. B u t th e  
L o rd  C hance llo r d is tin g u ish es  th a t s im p le  class 
o f  cases fro m  th e  o ther, w here a d is t in c t  r ig h t ,  
such as a deb t o r an o b lig a tio n  to  account, has 
arisen, and the  parties  have agreed upon a p a r
t ic u la r  p riv a te  tr ib u n a l,  w h ich  sha ll a d ju s t the  
r ig h t  fo r  them . S peak ing  o f  th e  la t te r  class o f 
cases the  L o rd  C hance llo r says, ‘ A  r ig h t  o f 
ac tion  has accrued, and i t  w ou ld  be aga ins t the  
p o lic y  o f th e  law  to  g ive  e ffect to  an agreem ent 
th a t such a r ig h t  should n o t be enforced th ro u g h  
th e  m ed ium  o f the  o rd ina ry , tr ib u n a ls . '”  B u t th e  
case o f T rtd w e n  v. H o lm a n  (1 H . &  C. 72) is said to  
be c o n tra ry  to  these v iew s. T he  s t ip u la tio n  in  th e  
p o lic y  was “ and a ll o th e r cases o f d isp u te  of 
w ha te ve r n a tu re  sha ll be re fe rre d  in  l ik e  m anner, 
and no ac tion  a t la w  sh a ll be b ro u g h t u n t i l  th e  
a rb itra to rs  have g iven  th e ir  decis ion.”  The  c o u rt 
decided in  fa v o u r o f th e  defendants. M a r t in , B . 
in  d e liv e rin g  th e  ju d g m e n t Baid, “  T he  case of 
Scott v . A.very decided th a t  the in s u re r  and the  
u n d e rw r ite r  m ay con tra c t th a t no r ig h t  o f  action  
(to  be enforced in  a c o u rt o f law ) sha ll accrue 
u n t i l  an a rb itra to r  has decided n o t m ere ly  as to  
th e  am oun t o f damages to  be recovered, b u t upon 
any d ispu te  th a t m ay arise upon the  po licy. 
T he  agreem ent is  c lea r and unam biguous, and 
th e  parties  p robab ly  m eant to  act upon Scott v.

A very , and excluded th e  ju r is d ic t io n  o f th e  cou rts  o f 
law  except fo r  th e  purpose o f en fo rc ing  the  aw ard  to 
be made b y  th e  a rb itra to r .”  T h is  ju d g m e n t seems 
to  me to  be founded upon the  v ie w  e n te rta in e d  b v  
M a rt in , B . th a t th e  ju d g m e n t in  the  H ouse o f 
L o rd s  in  Scott v . Avery, w h ich  was c o n tra ry  to  th e  
o p in io n  g iven  by  h im  in  th a t  case, o ve rru le d  a ll 
th e  prev ious decisions on  th e  sub ject. “ I t  seems 
to  m e,”  he said, in  H o rto n  v . Sayers  (4 H . &  N . 
650) “  th a t  Scoit v . A very  has o v e rru le d  a ll th e  
p re v io u s  decisions on the  sub ject.”  A s  I  cannot 
accede to  th is  v ie w  I  v e n tu re  to  say th a t  Tredwen  
v . H o lm a n  cannot be supported. T he  tru e  l im ita 
t io n  o f Scott v. A very  seems to  me to  be th a t w h ich  
was expressed in  i t ,  and w h ich , as I  have p o in ted  
ou t, has so o ften  been expressed about i t ,  th a t  i f  
p a rtie s  to  a co n tra c t agree to  a s tip u la tio n  in  i t  
w h ic h  imposes as a co n d itio n  precedent to  th e  
m aintenance o f a s u it  o f ac tion  fo r  a breach o f i t ,  
s e tt lin g  by a rb itra t io n  th e  am oun t o f damage o r th e  
t im e  o f pay ing  i t ,  o r  any m a tte rs  o f th a t  k in d  
w h ich  do n o t go  to  th e  ro o t o f th e  action, i.e., 
w h ich  do n o t p re ve n t any ac tion  a t a ll fro m  be ing  
m a in ta ined , such s tip u la tio n  p reven ts  any action  
be ing  m a in ta ined  u n t i l  th e  p a rt ic u la r  fa c t has 
been se ttled  b y  a rb it ra t io n  ; b u t  a s t ip u la tio n  in  a 
co n tra c t w h ich  in  te rm s  w ou ld  s u b m it every  d is 
p u te  a r is in g  on the  co n tra c t to  a rb itra tio n , and so 
w o u ld  p re ve n t th e  s u ffe r in g  o r  com p la in in g  p a rty  
fro m  m a in ta in in g  any s u it  o r  action  a t a ll in  
respect o f an y  breach o f th e  con trac t, does 
n o t p re ve n t an ac tion  fro m  be ing  m a in ta in e d ; i t  
g ives a t m ost a r ig h t  o f ac tion  fo r  n o t s u b m it t in g  
to  a rb itra t io n  and fo r  damages p rob a b ly  nom ina l. 
A n d  th e  ru le  is  founded on p u b lic  p o licy . I t  in  no 
w ay p reven ts  parties  fro m  re fe r r in g  to  a rb it ra 
t io n  d ispu tes w h ich  have arisen, b u t  i t  does p re 
v e n t them  fro m  es tab lish ing  as i t  were before th e y  
d isp u te  a p r iv a te  tr ib u n a l w h ich  m ay fro m  ig n o r
ance do w h a t th e  inve n ted  t r ib u n a l here d id , v iz ., 
ac t in  co n tra ve n tio n  and in s is t on a c tin g  in  con
tra v e n tio n  o f th e  m ost e lem en ta ry  p r in c ip le  o f  the  
a d m in is tra tio n  of ju s tice .

I n  th is  case, upon a ca re fu l cons idera tion  
o f  such o f th e  ru les  in  th e  a rtic les  o f  associa
t io n  as are in  m y  op in io n  p a rts  o f  th e  w r it te n  
c o n tra c t o f insurance, I  come to  th e  conc lu 
sion th a t the re  is  n o th in g  to  postpone th e  
a tta ch in g  o f the  im p lie d  l ia b i l i t y  to  in d e m n ify  fo r 
a loss to  any tim e  subsequent to  the  loss, th a t  the  
s tip u la tio n s  as to  a rb itra tio n  by th e  com m ittee  o r  
m ee tings w ou ld , i f  ca rrie d  o u t acco rd ing  to  th e ir  
te rm s, p re ve n t the  assured u n d e r any p o lic y  o f the  
socie ty fro m  m a in ta in in g  an y  s u it  o r  ac tion  a t a ll 
in  th e  o rd in a ry  co u rts  o f th e  c o u n try  in  respect o f 
any d ispu te  a ris in g  on th e  p o lic y  ; and the re fo re  
th a t  such s tip u la tio n s  do n o t p re ve n t th e  p la in t if f  
fro m  m a in ta in in g  th is  action.

I  am consequently  o f  op in io n  th a t th e  ju d g 
m en t o f th e  C o u rt o f Queen’s B ench shou ld  n o t 
be supported , and th a t ju d g m e n t shou ld  be g ive n  
fo r  the p la in t if f .

K e l l y , C .B .— I  agree in  o p in io n  w ith  M r. 
Jus tice  B re tt ,  and ch ie fly  upon  th e  g rounds  upon 
w h ich  he has de live red  th a t  op in ion .

I t  seems to  me im possib le  to  deny th a t  inasm uch 
as b y  the  con tra c t between th e  parties  th e  defendants 
have agreed th a t an insurance  has been effected, 
and as they  now  a d m it th a t  a to ta l loss has been 
susta ined, th e  p la in t i f f  is e n tit le d  to  recover the 
am o u n t o f th a t  loss. I f  the re  be no p o lic y  and no 
insurance , fo r  w h a t can th e y  p re te n d  th a t they
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have rece ived th e  d iffe re n t p rem ium s and th e  con
t r ib u t io n  o f th e  p la in t if f  to  losses susta ined by 
o th e r m em bers ? T h is  reduces th e  case to  the 
s ing le  ques tion  w h e th e r th e  39 th  and some o ther 
a rtic les  are a b a r to  th e  action  on th e  g ro u n d  th a t 
th e  decis ion o f th e  d ire c to rs  is  fin a l and conclusive. 
I f  i t  be so, i t  can o n ly  be because th e  pa rties  have 
co n trac ted  th a t  th e re  shou ld  be no rem edy by 
ac tion  upon  an y  c la im  upon a n y  p o lic y  o f in s u r 
ance, and th is  w ou ld  be n o t o n ly  to  oust th e  cou rts  
o f th e ir  ju r is d ic t io n  to  e n te rta in  an action  upon a 
p o lic y  o f insurance, b u t  lo o k in g  to  th e  te rm s  o f 
th e  39th a rt ic le  w o u ld  be to  b o ld  th a t  no ac tion  a t 
a ll is m a in ta in a b le  u n d e r any circum stances by  a 
m em ber aga inst th e  com pany. F o r  we fin d  th a t 
th e  d ire c to rs  “  have fu l l  pow e r [ in te r  a lia )  to  
release any co n tra c t o r  agreem ent respec ting  
a n y  m a tte r  in  w h ich  th e  socie ty m ay be 
in te res ted , and to  decide a ll c la im s and demands 
upon the  soc ie ty  b y  the  m em bers thereof, 
and a ll con trovers ies  and m a tte rs  a ris in g  between 
th e  socie ty and the  m em bers o f  th e  society, con
c e rn in g  insurances o r c la im s upon o r lia b il it ie s  by  
o r  to  the socie ty : and the  decis ion o f the d irec to rs  
sh a ll be f in a l and conclusive, and no m em bers o f 
th e  socie ty  sh a ll be a llow ed to  b r in g  any action 
s u it  o r proceed ing  o r o th e r rem edy aga inst the 
society o r th e  m em bers th e re o f fo r any c la im s o r 
demands upon o r  in  respect o f the socie ty o r the 
m em bers the reo f except as th e re in  p rov id e d .”  
A n d  no p ro v is io n  is  to  be found  q u a lify in g  th is  
p a rt o f th e  a rtic les . I f  th is  p rov is ion  be o f lega l 
v a lid ity ,  th e  e ffect w o u ld  be th a t  had th e  decis ion 
been in  fa vo u r o f the  p la in t i f f  th a t he was e n tit le d  
to  recover the  sums insu red , he cou ld  have m a in 
ta in e d  no action  to  enforce it .

T he  case o f  Scott v. A ve ry  has been quoted, 
and  u n d o u b te d ly  the re  is  m uch  in  th e  language 
o f L o rd  C am pbe ll in  h is  ju d g m e n t w h ich , 
taken  by  itse lf, m ig h t seem to  show, as B a ro n  
M a r t in  ( I  th in k  in c o rre c tly ) he ld , th a t i t  p u t 
an  end to  th e  d o c trin e  aga inst th e  o u s tin g  
o f  th e  ju r is d ic t io n  o f th e  courts . B u t when 
we look  to  th e  facts o f the  case, and to  the 
m ore cau tious and I  th in k  accurate language o f 
th e  L o rd  C hance llo r, th e  decis ion m ay w e ll be 
construed  to  am oun t to  no m ore th a n  th a t  w here 
th e  recove ry  upon a p o licy  o f insurance  is  made 
exp ress ly  dependent upon the  am o u n t o f th e  loss 
h a v in g  been ascerta ined b y  a rb itra tio n  o r  upon 
th e  pe rfo rm ance o f some o th e r lega l cond ition , 
and when o th e r sub jects  of co n tro ve rsy  are also to  
be s u b m itte d  to  a rb itra tio n , no action  lies u n t i l  
the  am oun t o f the loss is so ascertained, o r th a t 
th e  cond ition  upon w h ic h  th e  action  m ay be 
b ro u g h t has been pe rfo rm ed . T he  language also 
o f  the  judges, on w h ichever side th e ir  op in ions 
were pronounced, is  u n ifo rm ly  to  th e  e ffec t th a t 
th e  ju r is d ic t io n  o f th e  cou rts  cannot be ousted 
b y  the  co n tra c t o f th e  pa rties , th o u g h  th e  m a in 
ta in in g  o f th e  action  m ay  be made co n d itio na l 
upon  th e  am oun t o f loss o r  damage b e in g  p re 
v io u s ly  ascerta ined, o r  upon some o th e r cond itions 
n o t app licab le  to  the  p resen t case. I  m u s t add 
th a t  the  resistance o f the  defendants to  th is  de
m and appears to  m e so e x tre m e ly  unconscientious 
and u n ju s t, th a t, speak ing  fo r  m y s e lf, !  sh o u ld  n o t 
hes ita te  to  ho ld  u n d e r th e  leave reserved fo r  th a t 
purpose, i f  i t  be he ld  th a t the  p la in t if f  cannot re 
cover upon  th e  po licy , th a t a co u n t fo r  m oney had 
and received shou ld  be in troduced , u n d e r w h ich  
he m ay recover th e  am o u n t of p rem ium s p a id  in

[Q .B . D iv .

respect o f th is  p o lic y , and poss ib ly  h is  c o n tr ib u 
t io n  to  th e  losses in c u rre d  b y  th e  society.

H e re  no question arose about th e  am oun t o f the  
loss, no r was i t  eve r re q u ire d  o r  proposed by the  
socie ty  o r d irec to rs  before w h o m  the  case was 
b ro u g h t th a t  th e  am oun t should be re fe rred , b u t 
th e y  decided a t once, and w ith o u t ra is in g  o r sug
g e s tin g  a n y  o th e r question , th a t there  was no loss 
a t a ll by  th e  p e rils  o f th e  sea.

A s  to  the  p o in t upon th e  S tam p A c t, i t  is w e ll 
d isposed o f by  m y  b ro th e r B la c k b u rn , and indeed 
appears to  have been abandoned.

Judgm ent f o r  p la in t i f f ,  the appellant.
S o lic ito rs  fo r  p la in t if f ,  Paterson, Snoiv  and Bur<  

ney.
S o lic ito rs  fo r  defendants, Hayes, Tw isden, P a r-  

leer and Go.

Q U E E N ’ S B E N C H  D I V I S I O N .
Beported by M. >V. McKraiin, J. M. Lely, and B . H.

A m p h le tt , Esqrs., B arristers-a t-Law .

Dec. 14, 1875; Jan . 11 a nd  Feb. 23. 1876.
KoriTGir v. W ilson.

S h ip p in g — C ontract o f ca rriage— Im p lie d  w a r ra n ty  
o f fitness o f  sh ip f o r  voyage.

I n  w hatever w ay  a  con trac t f o r  the conveyance o f  
m erchandisebe m a d e ,if  there is  no agreementto the 
con tra ry , the sh ipow ner is  by the n a tu re  of the 
contract im p lie d ly  and  necessarily  held to  w a rra n  t 
th a t the ship is  good and  in  a cond ition  to per
fo rm  the voyage then about to be undertaken, th a t 
is  to say, th a t she is seaworthy n r f i t  to meet and  
undergo the p e r ils  o f  the sea and  other in c id e n ta l 
r is ks  to w h ich  she m ust o f  necessity be exposed in  
the course o f  the voyage.

P la in t i f f  delivered iro n  a rm o u r plates to be ca rried  
by the de fendant’s sh ip , an d  they were stowed on 
board by the de fendant’s servants. D u r in g  rough  
weather one o f  the p la tes broke loose, and w ent 
th rough the sh ip ’s side, thereby causing her loss. 

I n  a n  action  to recover the va lue  o f  the plates, thb 
j u r y  were to ld  th a t a sh ipow ner w a rra n ts  the f i t 
ness o f his sh ip when she sa ils , an d  n o t merely  
th a t he w i l l  honestly and  bond f id e  endeavour to 
make her f i t ; and the two questions left, to  them  
were, ichether the vessel a t the tim e o f  s a ilin g  was 
in  a  state, as regards the stow ing a nd  rece iv ing  
o f these plates, reasonably f i t  to encounter the  
o rd in a ry  p e rils  th a t m ig h t be expected on a  
vot/age a.t that, season; an d  whether, i f  site was 
not in  a  f i t  state, the loss was occasioned by her 
un filness.

H e ld , th a t th is  was a  p roper d ire c tio n  concerning  
the l ia b i l i t y  o f  a sh ipowner, even though no t 
h o ld in g  h im se lf out as a  common ca rrie r.

T his  was an action  t r ie d  before B la ckb u rn , J ., a t 
G u ild h a ll d u r in g  th e  S it t in g s  a fte r  H i la r y  T e rm , 
1875.

The p la in t if f  sought to  recover fo r  th e  loss o f 
ce rta in  a rm o u r p la tes and  bo lts  de live red  b y  h im , 
to  be ca rried  on board the  de fendan t’s s h ip  
IValam o, fro m  H u l l  to  C ronstad t.

A t  th e  t r ia l  th e  v e rd ic t was d irec ted  fo r  the  
p la in t if f ,  leave be ing  reserved to  th e  defendants to  
move to  e n te r a nonsu it.

T he  defendants acco rd in g ly  ob ta ined  a ru le  n is i  
fo r  th is  purpose, on the  g ro u n d  th a t  th e  de fendant 
was re lieved  fro m  l ia b i l i t y  by  th e  te rm s o f th e  b i l l  
o f la d in g . The  ru le  also ca lled upon th e  p la in t if f  
to  show cause w h y  a new  t r ia l  shou ld  n o t be had
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on th e  g ro u n d  th a t th e  learned ju d g e  m isd ire c te d  
th e  ju r y  by  la y in g  dow n th a t  the re  was an abso
lu te  o b lig a tio n  on the  sh ipow ner to  m ake h is sh ip  
seaw orthy  as regards th e  stowage, and th a t he 
w o u ld  be liab le  if ,  in  consequence o f th e  non
perfo rm ance o f th a t o b lig a tio n , th e  goods shou ld  
be lost.

Dec. 14 and Ja n . 11.— Cohen, Q.C. (w ith  h im  
B u tt,  Q.C. and M athew ) showed cause.

Thesiger, Q C. (w ith  h im  S ir  IT. James and 
Webster) supported  th e  ru le .

T he  p lead ings, facts, and a rg u m e n ts  s u ffic ie n tly  
appear in  th e  ju d g m e n t o f the  cou rt.

The  fo llo w in g  a u th o rit ie s  were c ite d  and  d is 
cussed :

Lyons v. Melts, 5 East, 428 ;
Gibson t . Small, 4 H . L . Cas. 353 ;
Stanton v. Richardson, ante, vol. 1, p. 449: yoî. 2, 

p. 228 ; L. Bep. 7 C. P. 421 ; and 9 C. P. 390 ;
Readhead v. M id land  Railway Company, L. Bep. 4 

Q. B. 381 ; 20 L. T. Bep. N. S. 628 ;
Worms v. Storey, 11 Ex. 427 ;
Davis y. G arratt, 6 Bing. 716 ;
Thompson y. Hopper, 6 E. & B. 172, 937 ; E. B. & E. 

1038;
Lloyd  v General Iron  Screw Collier Company, 3 H. 

& C. 284 ;
Dixon  v. Sadler, 5 M. & W . 405 ;
The Freedom, ante, vol. 1, p. 28 ; L . Bep. 3 P. C. 594 ;
Notara v. Henderson, ante, vol. 1, p. 278 ; L. Bep. 7 

Q. B. 225 ;
Laurie  v. Douglas, 15 M . & W . 746 ;
P h illip s  v. Clark, 2 C. B., N. S. 168 ;
Montoya v. London Assurance Company, 6 Ex. 451 ;
Redman r .  Wilson, 14 M. & W . 476 ;
Abbott on Shipping (3rd edit.), p. 229 ;
Maude and Pollock on Merchant Shipping (3rd edit.), 

p. 263 ;
Emerigon Traité des Assurances, s. 4, pp. 372—375 ;
Boccns, Not. 19, pp 57. 69 ;
Molloy, book ii. c. 2, s. 10 ;
Wellwood’s Sea Laws, t. 7, p. 22,
Trooplong, Contrat de Louage, booki, p. p. 335 ;
Parsons on Shipping, p. 171.

* C ur. adv. v u lt.

Feb. 23.— T he  ju d g m e n t o f the  c o u rt (B la c k 
b u rn , Quain, and F ie ld , JJ .) was de live red  b y—

F ie l d , J.— T h is  is  an a c tio n  in  w h ich  th e  p la in t if f  
seeks to  recover damages fo r th e  loss o f a la rge  
nu m b e r o f iro n  a rm o u r plates and bo lts  w h ich  were 
lo s t on board the  defendants ’ sh ip  W alam o, on a 
voyage from  H u l l  to C ro n s ta d t. T heca u se w a s trie d  
be fore  B la c k b u rn , J . a t G u ild h a ll a t th e  S it t in g s  
a fte r  H ila r y  T e rm  1875.

The dec la ra tion  contained several counts, and 
am ongst them  was a coun t a lle g in g  th a t  th e  
defendants had w a rran ted  th a t the  sh ip  shou ld  be 
seaw orthy  and reasonably f i t  to  ca rry  the  goods in  
question, and a lleged ( h a t by  reason o f  a breach o f 
such w a rra n ty  th e  goods were los t. There  was also 
a coun t upon th e  b i l l  o f la d in g , a lle g in g  a prom ise  
to  d e live r, w ith  the  exception o f ce rta in  pe rils , &o., 
and a loss n o t w ith in  any o f the  exceptions. T he  
defendants denied the  w a rra n ty , and also alleged 
th a t  th e  cause o f loss was w ith in  some o f  the  
exceptions.

O n th e  t r ia l  i t  appeared th a t  th e  p la in t if f ,  
w h o  was an agent o f th e  R ussian G overnm ent, 
had entered in to  a co n tra c t w ith  th e  defen
dants, w ho  were sh ipow ners a t H u l l ,  b y  w h ich  
th e  defendants un d e rto o k  to  sh ip  fo r  C ro ns ta d t 
fro m  tim o  to  tim e  la rge  q u a n tit ie s  o f  a rm o u r 
p la tes, w h ich  th e  p la in t if f  was h a v in g  m anu fac
tu re d  in  th is  co u n try , a t agreed rates o f f re ig h t,  
v a ry in g  acco rd ing  to  the season o f the  year. T he

o th e r te rm s o f the con tra c t are n o t m a te r ia l to  the  
po in ts  ra ised  before us.

Three  a rm o u r p lates, o f  g re a t w e ig h t, fro m  
e igh teen  to  fifte e n  tons w e ig h t each, were de
live re d  by th e  p la in t if f  to  th e  defendants fo r  sh ip 
m ent, and were by  th e m  sh ipped on th e  15 th  
Sept, in  th e  defendants’ ow n s team sh ip  W alam o, 
u nder a b i l l  o f  la d in g  co n ta in in g  m any excep
tions. T he  defendants themselves, b y  th e ir  ow n 
servants, stowed the  sh ip . T he  a rm o u r p lates 
were b y  them  placed on th e  to p  o f  a q u a n tity  o f 
ra ilw a y  iro n , and then  secured the re  by wooden 
shores. T he re  was a c o n flic t o f te s tim o n y  as to  
w h e th e r th is  was o r was n o t a p ro p e r mode o f 
s to w in g  them . I t  was n o t d ispu ted  th a t  th e  
steam ship  was in  he rse lf a good sh ip , b u t  i t  was 
contended, on  beha lf o f th e  p la in t if f ,  th a t  th e  
mode o f s to w in g  these p la tes adopted by th e  de
fendants  made he r unseaw orthy  on th is  voyage. 
O n g e tt in g  o u t to  sea she encountered bad 
w eather, th e  w in d  be ing  h ig h  and the  sea rou g h , 
and she ro lle d  heav ily . T here  was c o n flic t in g  
evidence as to  the  degree o f th is  bad weather, and 
th e  cause o f th is  r o l l in g ; th e  p la in t if f  con ten d in g  
th a t th e  w in d  an d  sea w ere no m ore than  a t than 
season was to  be expected, and th a t th e  ro l l in g  
was o w in g  to  th e  im p ro p e r stowage of the ve sse l; 
th e  defendants co n ten d in g  th a t the re  was an 
unusua l s to rm , rd i ic h  w ou ld  have made auy sh ip , 
how ever w e ll stowed, ro l l.  A f te r  the s h ip  had been 
o u t a t sea fo r  some hours one o f the  a rm o u r p lates 
b roke  loose, and w en t th ro u g h  the  side of the  
sh ip , w h ich  in  consequence w en t dow n in  deep 
w a te r, and was to ta lly  lo s t, w ith  a l l  h e r cargo on 
board.

T he  p la in t if f ’s con ten tion  was, th a t th e  b re a k 
in g  loose o f the  p la te  was because i t  was im p ro p e rly  
stowed and secured; th e  defendants’ th a t i t  was a 
d ire c t consequence o f the  ronghness o f th e  sea, 
w h ich  was a p e ril excepted in  th e  b il l  o f la d in g . 
These con ten tions raised questions of fa c t fo r  th e  
ju r y .  Leave was reserved a t th e  close o f th e  case 
to  en te r a nonsu it, i f  the  exceptions in  the  b i l l  o f  
la d in g  p ro tected  the  defendants under th e  c irc u m 
stances.

T he  case was th u s  le f t  to  th e  ju r y .  The  learned 
ju d g e  to ld  the  j  u ry  as a m a tte r o f law , and no t as 
a question fo r  them , th a t a sh ipow ner w a rra n ts  the 
fitness o f h is  sh ip  when she sails, and n o t m ere ly  
th a t  he w i l l  hon es tly  and bond fid e  endeavour 
to  m ake h e r f i t ;  and a fte r e xp la in in g  to  th e  
ju r y  w h a t reasonably fib m eant w ith  reference 
to  a N o r th  Sea voyage, and th e  o th e r facts 
in  th e  case, le f t  th e  fo llo w in g  questions to  th e  
ju r y

F irs t ,  was th e  vessel a t th e  tim e  o f h e r s a ilin g  
in  a state, as rega rds  th e  s to w in g  and secu ring  o f 
these plates, reasonably fi t  to  encounte r the  o rd in a ry  
p e rils  th a t m ig h t be expected on a voyage a t th a t  
season fro m  H u l l  to  C ro ns ta d t ?

Secondly, i f  she was n o t in  a f i t  state, was th e  
loss th a t  happened caused by th a t un fitness?

These questions were p u t in  w r it in g ,  and handed 
to  th e  ju r y ,  and on th a t paper th e  ju d g e  p u t  
in  w r it in g  w h a t he bad p re v io u s ly  s ta ted  in  h is 
su m m in g  up, th a t  th e y  were “ to  unders tand  
(in  a n sw e rin g  th is  second question) th a t  th o ug h  
the  d isaste r w ou ld  n o t have happened had the re  
n o t been considerable sea, y e t i t  is to  be con
sidered as caused by th e  un fitness, i f  th e y  ( th e  
ju iy )  th in k  th a t the  p lates w o u ld  n o t have gob
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a d r i f t  when th e y  d id , had th e  stowage been such 
as to  p u t th e  sh ip  in  a f i t  s tate.”

T he  ju r y  answered th e  f ir s t  question  in  th e  nega
tiv e , and the  second in  the  a ffirm a tive . N o  com
p la in t  has been made as to  these fin d in g s  n o t be ing  
ju s tif ie d  b y  th e  evidence. U p o n  these f in d in g s  the  
learned ju d g e  d irec ted  a v e rd ic t to  be en tered  fo r 
th e  p la in t if f  fo r  the  agreed am ount, 6550Z.; and in  
E a s te r  T e rm  1875, th e  defendants ob ta ined  a ru le  
to  show cause w h y  a n o n -s u it shou ld  n o t be 
en tered  p u rsu a n t to  th e  leave reserved, o r  w h y  
th e re  Bhould n o t be a new  t r ia l  on th e  g ro u n d  
“  th a t  the learned ju d g e  m isd irec ted  th e  ju ry ,  in  
d ire c tin g  them  the re  was an abso lu te  o b lig a tio n  
on th e  sh ipow ner to  m ake h is sh ip  seaw orthy as 
regards th e  stowage, and th a t  he w ou ld  be liab le  
i f ,  in  consequence of th e  non-perform ance o f th a t 
o b lig a tio n  th e  goods shou ld  be lost.”  T h a t p a rt o f 
th e  ru le  w h ich  p rayed fo r  a n o n -su it, a lth o u g h  n o t 
expressly  abandoned fo r any fu tu re  purpose, was 
n o t a ttem p ted  to  be supported  before u s ; and 
w ith  rega rd  to  the  re m a in in g  p o rtio n  o f the  ru le , 
w e to o k  tim e  to  consider o u r ju d g m e n t;  n o t 
because we en te rta ined  any d o u b t as to  th e  co r
rectness o f the d ire c tio n  o f the learned  ju d g e , b u t 
because th e  case in vo lve d  considera tions w h ich  
rendered  i t  desirab le  th a t  o u r reasons shou ld  be 
fu l ly  and e x p lic it ly  stated.

W e  th in k  th a t the  ru le  m u s t be d ischarged. 
W e  h o ld  th a t, in  w ha teve r w ay a co n tra c t 
fo r  th e  conveyance o f m erchandise be made, 
w here  the re  is  no agreem ent to  the  co n tra ry , 
th e  sh ipow ne r is b y  th e  n a tu re  o f th e  con
tra c t  im p lie d ly  and necessarily he ld  to  w a rra n t 
th a t  the  sh ip  is  good, and is  in  a c o n d itio n  
to  p e rfo rm  the  voyage th e n  about to  be u n d e r
taken , o r  in  o rd in a ry  language is  seaw orthy , 
th a t  is, f i t  to  meet and undergo  th e  p e rils  o f the 
sea and o th e r in c id e n ta l r is k s  to  w h ich  she m us t 
o f  necessity be exposed in  the  course o f th e  
voyage. F o r  th is  p ro p o s itio n  w e have the  h ig h  
a u th o r ity  of L o rd  T en te rden , w ho lays i t  down in  
th e  f ir s t  e d itio n  o f h is  book pub lished  in  1802, 
and fo r  th e  correctness o f w h ic h  he vouches 
E m e rig o n  and o th e r e m ine n t w r ite rs  o r  com 
m en ta to rs  upon  th e  s u b je c t: (A b b o t on S h ip 
p in g , 1st ed it. p. 146). The  accuracy o f the 
p ro p o s itio n  th u s  sta ted  in  1802 has no t, th a t  
we are aware o f, ever been b ro u g h t in to  
ques tion  in  any o f th e  subsequent e d itions , o r 
o f th e  num erous te x t books since pub lished  
on th e  sub ject. I n  fu r th e r  su p p o rt o f th e  im 
p lic a tio n  o f  such a w a rra n ty , we have, th e  a u tho 
r i t y  o f L o rd  E lle n b o ro u g h , who, in  th e  case of 
L y o n  v. M ulls  (5 East, 428), lays i t  dow n th a t i t  is 
a p a rt o f the  co n tra c t on the p a rt o f the  ca rr ie r o r 
lig h te rm a n , im p lie d  by law , th a t  h is  vessel is 
t ig h t  and f i t  fo r  the  purpose o r em p loym en t fo r  
w h ich  he o ffe rs  i t ; and a lth o u g h  i t  is tru e , as was 
p o in ted  o u t by  M r .  T hes ige r in  h is  a rg u m e n t 
before us, th a t  th e  w a rra n ty  th u s  expressed by 
L o rd  E lle n b o ro u g h  is expressed in  te rm s l im it in g  
i t  to  a co n tra c t fo r  th e  ca rriage  o f goods by  a 
person h o ld in g  h im s e lf fo r th  as th e  ow ner o f a 
l ig h te r  o r  vessel ready to  c a rry  goods fo r  h ire , the  
m easure of l ia b i l i t y  th u s  la id  dow n b y  h im  has 
been considered g e n e ra lly  app licab le  to  any con
tra c t  fo r  ca rriage  (per B la ckb u rn , J . in  Readhead  
v - The M id la n d  R a ilw a y  Com pany, L .  Hep. 2 Q. B. 
434) and in  the  cases o f H avelock  v . Qeddes (10 
E ast. 536), S tan ton  v . R ichardson  (ante  vo l. 1, 
P- 449 ; vo l. 2, p. 2 28 , L .  Rep. 7 C. P . 421 ; and

in  the  E x . Ch. 9, ib . 390) ; th e  ju d g m e n t in  w h ich  
la t te r  case has re c e n tly  been a ffirm ed  in  th e  
H ouse  o f L o rd s , was a c tu a lly  app lied  to  con trac ts  
fo r  ca rriage  by c h a rte r-p a rty .

I n  fu r th e r  su p p o rt o f th is  p rop o s itio n , th e  e x is t
ence o f  such a w a rra n ty  as a genera l im p lic a tio n  
a r is in g  in  a l l  con trac ts  o f sh ip m e n t was u n iv e r
sa lly  recognised o r assumed in  th e  op in ions ex
pressed in  the  case o f Oibson v . S m ith .(4 H . o f L .  
Cas. 353).

W e fu r th e r  fin d  th a t  the  same d o c trin e  ob ta ins in  
the A m e ric a n  cou rts  (1 Parsons on S h ip p in g , 171). 
I t  appears to  us, also, th a t the re  are good g rounds 
in  reason and  com m on sense fo r  h o ld in g  such to  be 
th e  la w . I t  is  w e ll and f irm ly  established th a t 
in  every m a rin e  voyage p o licy  th e  assured comes 
u n d e r an im p lie d  w a rra n ty  o f seaworthiness to  his 
assurer. I f  we are to  ho ld  th a t  he has n o t the  
benefit o f a s im ila r  im p lic a tio n  in  th e  con tra c t 
w h ich  he makes w ith  a sh ipow ne r fo r  th e  ca rria g e  
o f h is  goods, the  consequence w ou ld  be th a t  he 
w ou ld  lose th a t  com plete in d e m n ity  aga ins t r is k  
and loss w h ich  i t  is  th e  ob jec t and purpose to  
g ive  h im  by th e  tw o  con trac ts  taken  toge the r. 
H o ld in g  as we now  do, th e  re s u lt  is th a t the  
m erch a n t b y  h is c o n tra c t w ith  th e  sh ipow ner 
h a v in g  become e n tit le d  to  have a sh ip  tu  c a rry  
h is  goods w a rran ted  f i t  fo r  th a t purpose, and to  
m eet and s tru g g le  aga inst th e  p e rils  o f th e  sea, is  
by  h is  con tra c t o f in su rance  p ro tected  aga ins t th e  
damage a r is in g  fro m  such p e rils  a c tin g  upon a 
seaw orthy sh ip .

The  m a in  a rg u m e n t addressed to  us on th e  
p a rt o f  th e  defendants, however, was th a t  i t  
was n o t in tended , by  th e  p rop o s itio n s  and a u tho 
r it ie s  w h ich  we have above re fe rre d  to , to  
assert the  existence o f an independen t im p lic a tio n  
o f w a rra n ty  app licab le  to  every co n tra c t o f ca r
r iage  by  w ate r, b u t  th a t th e  d o c trin e  th u s  asserted 
was a subord ina te  p a rt o f th e  m ore extensive 
l ia b i l i t y  a tta ch in g  to  ca rrie rs , and  th a t  inasm uch 
as th e  la t te r  w ere bound to  c a rry  safe ly and 
secure ly, th e  act o f God and th e  Queen’s enemies 
o n ly  excepted, i t  was by v ir tu e  o f th a t o b lig a tio n , 
and n o t by  any specific  co n tra c t to  be im p lie d , 
th a t the  d u ty  arose. I t  was the re fo re  said th a t 
th e  defendants n o t be ing  com m on ca rrie rs , th e re  
was no room  fo r  any such  im p lic a tio n  in  the 
p resen t case.

B u t  we have a lready po in ted  o u t th a t, a lth o u g h  
i t  is s t r ic t ly  t ru e  th a t  L o rd  E lle n b o ro u g h ’s p ro 
pos itio n  in  I /y o n  v . M ells  is  in  i ts  te rm s  con
fin e d  to  c a rr ie rs  o r  persons h o ld in g  th e m 
selves fo r th  as ready to  ca rry , th e  p rin c ip le  
its e lf  has a lways rece ived a w id e r a pp lica tion  ; and 
in  th e  cases o f th e  L iv e r  A lk a li,  Com pany  v. Johnson  
(ante  vo l. 1, p, 380 ; L .  H ep. 7 E x . 267 ; and on ap
peal, ante  vo l. 2, p. 332 ; L .  Hep. 9 E x . 338) ; and 
N u g e n t v. S m ith  (L . R ep. 1 0 . P . D iv .  19), in  
th e  observa tions o f th e  co u rts  th e  existence o f th e  
w a rra n ty  in  question  on th e  p a rt o f a sh ipow ner 
is asserted w itn  reference to  h is cha racte r as such, 
and  n o t as e x is tin g  o n ly  in  those cases in  w h ich  
he is also a c tin g  as a p u b lic  ca rr ie r.

M r. T hes ige r, however, in  h is  able a rgum en t, 
m a in ly  and ve ry  p ro p e r ly  re lie d  on th e  ju d g 
m en t in  th e  E xcheque r C ham ber in  Readhead  
v. M id la n d  R a ilw a y  Company (L . Rep. 4 Q. B . 
381). T he  p o in t decided in  th a t case was 
th a t th e  o b lig a tio n  o f the  c a rr ie r  o f pas
sengers b y  laud  d id  n o t ex tend  so fa r as to  

t w a rra n t th e  roadw orth iness o f the  carriage  sup -



166 MAKITIME LAW CASES.

Q.B. D iv.] S w a n s e a  S h ip p in g  C o m p a n y  ( L i m i t e d ) v . D u n c a n . [Q B. D iv .

p lie d  by h im  aga inst la te n t effects, and d id  n o t 
the re fo re  d ire c tly  decide a n y th in g  as to  th e  o b li
ga tion  o f a c a rr ie r b y  sea o f  goods to  w a rra n t th e  
seaworth iness o f h is  sh ip  even aga in s t la te n t 
defects; b u t we th in k  M r.  T he s ig e r was ju s tif ie d  
in  say ing  th a t th e  reason ing  o f th e  ju d g m e n t 
th re w  d o u b t upon th a t p os ition . T he  m ore recen t 
case o f F ra n c is  v. C ockerill (L .  Hep. Q. B . 501) in  
th e  E xchequer Cham ber) we th in k ,  establishes th a t 
th e  o b lig a tio n  o r w a rra n ty  even on land  extends 
to  e v e ry th in g  except la te n t defects w h ich  cou ld  
n o t b y  any reasonable d ilig e n ce  o r  s k i l l  be d is 
covered. I n  th e  case now  before us the re  was no 
necessity to  consider the la w  as to  la te n t defects, 
o r  to  d ire c t th e  ju r y  on th a t  p o in t, fo r  n o th in g  of 
th e  so rt was suggested.

W e  th in k  th a t i t  is  n o t a m isd ire c tio n  en
t i t l in g  th e  p a rty  aga inst w hom  the  v e rd ic t passes 
to  a new  t r ia l ,  i f  th e  judges m ake an in 
accurate  s ta tem en t o f th e  law on some p o in t 
n o t in vo lve d  in  the  issue, and on w h ich  th e  ju r y  
requ ired  no d irec tio n , and  consequently  we need 
n o t express a n y  op in io n  on th is  p o in t. W e  arc 
no t, however, to  be understood  as in t im a t in g  th a t  
th e  ru l in g  in  th is  respect was w rong .

B u ie  discharged.
S o lic ito rs  fo r  th e  p la in t if f ,  H o llam s, Son, and 

Coward.
S o lic ito rs  fo r  th e  defendants, Low less  and Co.

Tuesday, A p r i l  11, 1876.
S w a n s e a  S h i p p i n g  C o m p a n y  ( L i m i t e d )  v . D u n c a n .

Question between defendant a nd  th ird  p a rty  —  
N otice  to th ird  p a rty — D e te rm in a tio n  o f  question  
— Ju d ica tu re  A c t 1875, O rder X V I . ,  ru les  17 
and  18— Shippers and consignees— D em urrage. 

Shipowners brought an  action  f o r  demurrage  
aga inst th e ir  charterers. Defendants by the 
ch a rte r-p a rty  had agreed to discharge the cargo  
as fa s t  as the custom o f  the po rt shou ld  a llo w ;  
and  i f  the sh ip  should be detained by the de
fe n da n ts  o r th e ir  agents beyond the tim e specified 
f o r  d ischa rg ing  the cargo, dem urrage was to be 
p a id  by the defendants a t the ra te  o f  121. o r 
equ iva lent p e r  day. Before a r r iv a l o f  the sh ip , 
the defendants sold the whole cargo to be delivered  
a t the p o r t  o f  a r r iv a l ;  bu t the agreement f o r  sale 
made no terms as to tim e  o f  d ischa rg ing  cargo 
n o r am oun t o f  demurrage. Defendants obtained  
a n  o rder f r o m  a m aster under O rder X V I . ,  rules  
17 and  18 o f the Ju d ica tu re  Act, 1875, th a t notice 
be g iven  to the purchasers o f  the cargo th a t the 
question in  the action  shou ld  be determ ined  
between them, the p la in t if fs  and the defendants. 

S e ld , upon appeal, th a t the proceedings under 
these rules are on ly  app licab le  where the question  
between the defendant and  the th ird  p a rty  is  
id e n tic a l tv ith  th a t between the p la in t i f f  and  
d e fe n d a n ta n d  th a t the m aster’s o rder in  th is  
case could not be m a in ta ined .

T h is  was an action  fo r  dem urrage  upon a cha rte r- 
p a r ty  entered in to  abroad, by  w h ich  th e  p la in tif fs , 
th e  owners o f th e  sh ip  H e len  B u rn s , agreed w ith  
th e  defendants, M essrs. D uncan, F ox, and Co., 
th e  charte re rs, th a t th e  sh ip  and cargo  shou ld  go 
to  Q ueenstown o r F a lm o u th  fo r  orders, and thence 
to  a specified p o rt o f d ischa rge  and d e live r the 
w ho le  o f h e r cargo w h ich  th e  defendants agreed 
to  d ischarge  as fas t as th e  cus tom  o f th e  p o rt 
shou ld  a l lo w ; and i f  th e  said sh ip  shou ld  be de

ta ined  b y  th e  defendants o r  th e ir  agents beyond 
th e  tim e  specified fo r  d isch a rg in g  th e  said cargo, 
d e m urrage  was to  be p a id  by  th e  defendants 
a t  the  ra te  o f  121., o r eq u iva le n t pe r day fo r  each 
day o f de ten tion  a fte rw ards. T he  defendants, 
th ro u g h  tb e ir  brokers, sold th e  e n tire  cargo  ex
pected to  a rr iv e  b y  th e  H elen  B u rn s  to  th e  
B r it is h  A g r ic u ltu ra l A ssoc ia tion  c a rry in g  on 
business in  Scotland. T he  so ld-note  to  th e  said 
association sta ted th a t  the  cargo was to  be de
live re d  a t a safe p o rt in  the  U n ite d  K in g d o m , b u t  
made no te rm s as to  th e  t im e  to  be a llow ed fo r  
d isch a rg in g  th e  cargo, n o r as to  the dem urrage  
in  case o f de ten tio n  o f th e  vessel.

The  H e len  Burns, when she a rr iv e d  a t F a lm o u th  
fo r  orders, was sent b y  the B r it is h  A g r ic u ltu ra l 
A ssoc ia tion  to  d ischarge he r cargo a t L e ith . She 
d u ly  reached th a t  p o rt on th e  8ch O ct., b u t  was 
k e p t th e re  th ir ty -o n e  days before h e r cargo  was 
d ischarged. T he  de fendant’s answ er to  th e  c la im  
fo r  th is  dem urrage  was, th a t i f  th e  p la in t if fs  were 
e n tit le d  to  it ,  the  de lay beyond th e  custom  o f the  
p o r t  was caused b y  th e  fa u lt o f  th e  B r i t is h  A g r i 
c u ltu ra l A ssoc ia tion , whose business i t  was to  
d ischarge the  cargo, and  w ho w ou ld  be lia b le  to  
th e  defendants fo r  th e  damages w h ic h  th e  p la in 
t i f fs  m ig h t ob ta in.

A n  o rd e r was a cco rd ing ly  ob ta ined  fro m  a 
m aste r a t th e  instance  o f  th e  defendants, b y  w h ich  
th e  defendants were a t l ib e r ty  to  serve no tice  on 
the  B r it is h  A g r ic u ltu ra l A ssoc ia tion  u n d e r O rde r 
X V I . ,  ru les 17 and 18 o f th e  ru les  o f th e  Suprem e 
C o u rt. F ro m  th is  o rd e r th e  B r i t is h  A g r ic u ltu ra l 
A ssoc ia tion  appealed to  th e  ju d g e  in  cham bers 
(A rc h ib a ld , J .), w ho re fe rre d  th e  m a tte r  to  th e  
cou rt.

B y  ru le  17, “  "Where a de fendant is, o r  c la im s 
to  be, e n tit le d  to  c o n tr ib u t io n  o r  in d e m n ity , 
o r  any o th e r rem edy o r  re l ie f ove r aga ins t any 
o th e r person, o r w here fro m  an y  o th e r cause i t  
appears to  th e  court* o r a ju d g e  th a t  a question  in  
th e  ac tion  shou ld  be de te rm ined  n o t o n ly  as 
betw een th e  p la in t if f  and defendant, b u t  as between 
th e  p la in t if f ,  defendant, and any o th e r  person, o r 
between any o r  e ith e r o f them , the  c o u rt o r a 
ju d g e  m ay, on notice b e in g  g iven  to  such la s t- 
m en tioned  person, m ake such o rd e r as m ay be 
p ro p e r fo r h a v in g  the  question  so de te rm ined .”  
A n d  by ru le  18, “  W h e re  de fendant c la im s to  be 
e n tit le d  to  c o n tr ib u tio n , in d e m n ity  o r  o th e r re 
m edy o r  re l ie f over aga inst any person n o t a 
p a rty  to  th e  action, he m ay, by leave o f th e  c o u rt 
o r  a ju d g e , issue a no tice  to  th a t e ffec t, stam ped 
w ith  th e  seal w ith  w h ich  w r its  o f sum m ons are 
sealed. A  copy o f such notice sha ll be f ile d  w ith  
th e  p ro p e r officer, and served on such person 
accord ing  to  the  ru les  re la tin g  to  th e  service  o f  
w r its  of sum m ons. T he  no tice  sha ll state the  
n a tu re  and g rounds o f th e  c la im , and sha ll, unless 
o th e rw ise  ordered b y  th e  c o u rt o r a ju d g e , be 
served w ith in  th e  t im e  lim ite d  fo r d e liv e r in g  h is  
s ta tem en t o f defence. Such no tice  m ay be in  th e  
fo rm  N o. 1 in  A p p e n d ix  B . hereto, w ith  such 
va ria tio n s  as c ircum stances m ay requ ire , and 
th e re w ith  sha ll be served a copy o f  th e  s ta te m e n t 
o f c la im , o r  i f  the re  be no s ta tem en t o f c la im  th e n  
a copy o f the w r i t  o f  sum m ons in  th e  a c tio n .”

B u ies  20 and 21 o f the  same o rde r re la te  to  th e  
p o in t in  d is p u te : by  ru le  20, “  I f  a person n o t a 
p a rty  to  the  action, w ho is  served as m en tioned  
in  ru le  18, desires to  d ispu te  th e  p la in t i f f ’s c la im  
in  th is  ac tion  as aga inst the  de fendant, on whose
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beha lf th e  no tice  has been g iven , he m u s t en te r 
an appearance in  th e  a c tio n  w ith in  e ig h t days 
fro m  the  service o f th e  notice. I n  d e fa u lt o f h is 
so d o in g , he sh a ll be deemed to  a d m it the  v a lid ity  
o f th e  ju d g m e n t ob ta ined  aga ins t such de fendant, 
w h e th e r ob ta ined  b y  consent o r  o therw ise . P ro 
v id e d  a lw ays th a t a person no served and fa ilin g  
to  appear w ith in  th e  said p e riod  o f e ig h t days 
m ay app ly  to  the  c o u rt o r  a ju d g e  fo r  leave to  
appear, and such leave m ay be g ive n  upon such 
te rm s , i f  any, as th e  c o u rt o r  a ju d g e  sha ll th in k  
f i t . ”  A n d  b y  ru le  21, “  I f  a person n o t a p a rty  to  
th e  action  served u n d e r these ru les  appears p u r
suan t to  th e  no tice , th e  p a rty  g iv in g  th e  no tice  
m ay  a p p ly  to  the  c o u rt o r a ju d g e  fo r  d irec tions 
as to  th e  ,mode o f h a v in g  th e  ques tion  in  th e  
action  de te rm ined  ; and th e  co u rt o r ju d g e  upon 
th e  hea rin g  o f such app lica tion  m ay, i f  i t  sha ll 
appear desirab le  so to  do, g iv e  th e  person so 
served l ib e r ty  to  defend th e  ac tion  upon such 
te rm s  as sha ll seem ju s t,  and m ay d ire c t such 
p le a d in gs  to  be de live red , o r such am endm ents in  
an y  p lead ings to  be m ade, and g e n e ra lly  m ay 
d ire c t such proceedings to  be taken, and g ive  
such d irec tio n s  as to  th e  c o u rt o r a ju d g e  sha ll 
appear p rope r fo r  h a v in g  the  question  m ost con
v e n ie n tly  de te rm ined , and as to  th e  m ode and 
e x te n t in  o r  to  w h ic h  th e  the  person so served sha ll 
be bound o r made lia b le  by  the  decis ion o f th e  
question .”

Castle, on beha lf o f th e  B r it is h  A g r ic u ltu ra l 
A ssoc ia tion , now  m oved b y  w ay o f appeal fro m  
th e  m aste r’s o rde r, th a t  the  no tice  o f th e  de
fendan ts  u n d e r O rde r X V I . ,  ru le  17, shou ld  be 
set aside on tw o  g rounds. F ir s t  the re  is no p ro 
v is io n  in  any o f th e  O rders fo r  service o f a notice  
o f th is  k in d  o u t of th e  ju r is d ic t io n . R u le  18 
c e rta in ly  p rov ides  fo r  service  o f  no tice  accord ing 
to  th e  ru le s  re la t in g  to  the  service o f w r its  of 
sum m ons; b u t  th e  service o f such w r its  o u t o f 
th e  ju r is d ic t io n  is  lim ite d  by  O rde r X I . ,  ru le  1, to  
w here  the  co n tra c t o u g h t to  be enforced o r  o th e r
w ise affected, o r fo r  th e  breach w hereo f damages 
o r o th e r re l ie f  are  o r is  demanded, was m ade o r 
en tered  in to  o r  b roken  w ith in  th e  ju r is d ic t io n . 
A n d  even i f  th is  ob jec tion  cou ld  be overcom e, 
ru le  4  o f th e  same o rd e r p rov ides  th a t  “  A n y  o rd e r 
g iv in g  leave to  e ffect such service o r no tice  w ith in  
w h ic h  such de fendan t is to  en te r an appearance, 
such t im e  to  depend on th e  place o r co u n try  
w here  o r  w ith in  w h ich  th e  w r i t  is to  be served o r 
th e  no tice  g ive n .”  T h is  is q u ite  inco n s is te n t 
w ith  the p ro v is io n  in  O rde r X V I . ,  ru le  18, th a t 
th e  person sha ll be served w ith  no tice  by the  
de fendant w ith in  th e  t im e  l im ite d  fo r  service o f 
s ta tem en t o f de fence ; and, secondly, th is  is  n o t a 
case in  w h ich  th e  defendants c la im  to  be e n tit le d  
to  c o n tr ib u tio n  o r  in d e m n ity  o r any o th e r rem edy 
o r  re lie f ove r aga ins t th e  B r it is h  A g r ic u ltu ra l 
A ssocia tion , w ith in  th e  w ords  o f ru les  17 and 18 
o f O rde r X V I .  There is  no p r iv i t y  o f co n tra c t 
between th e  la t te r  and th e  p la in t if f ,  and the  
m easure o f damages between th e  defendants and 
the association is  n o t the  same as between the 
p la in tif fs  and defendants. M oreover, th e  same 
questions do n o t arise  between th e  va rious parties , 
and th e  question  de te rm ined  between p la in t if fs  
and defendants can be in  no way b in d in g  upon 
th is  association :

Chappel v. Comfort, 10 C. B., N.S., 802 ;
Sims v. Bond, 5 B. & Ad. ?89.

Sect. 24 sub-sect. 3 o f  th e  J u d ic a tu re  A c t  1873

gives pow er to  g ra n t re lie f to  a defendant aga inst 
a p la in t if f  in  respect o f any equ itab le  o r lega l 
r ig h t  c la im ed in  th e  p lead ings, w h ich  m ig h t be 
g ra n te d  in  a separate s u i t ; “  and also a ll  such 
re lie f re la tin g  to  o r connected w ith  the  o r ig in a l 
sub je c t o f the  cause o r  m a tte r, and in  l ik e  m anner 
c la im ed aga inst any o th e r person, w he the r a lready 
a p a rty  to  th e  same cause, o r  m a tte r, o r  no t, w ho 
sha ll have been d u ly  'served w ith  no tice  in  w r it in g  
o f such c la im  p u rs u a n t* to  any ru le  o f co u rt, o r  
any O rde r o f  the C o u rt, as m ig h t  p ro p e rly  have 
been g ra n te d  aga inst such persons i f  he had been 
made a de fendant to  a cause d u ly  in s t itu te d  b y  the 
same de fendant fo r th e  lik e  p u rp o se ; and every 
person served w ith  any such no tice  sha ll thence
fo r th  be deemed a p a rty  to  such cause o r  m a tte r, 
w ith  th e  same r ig h ts  in  respect o f h is  defence 
aga inst such c la im , as i f  he had been d u ly  sued 
in  th e  o rd in a ry  w ay b y  such defendant.”  I n  
Treleaven  v. B ra y  (45 L .  J . 113, Ch.), M e llisb ,
L .J ., said, “  T he  m eaning o f sect. 24, sub-sect. 3, 
was v e ry  c a re fu lly  considered by th e  judges. W e 
came to  th e  conclus ion th a t  i t  was n o t advisable 
to  m ake an y  ru les  w h ich  w ou ld  enable one de
fe n da n t to  o b ta in  re lie f aga inst h is  co-defendant 
w ith o u t an independent ac tion  aga inst h im . W e  
considered th a t we had pow er to  do so, b u t we 
th o u g h t th a t i t  w ou ld  be in to le ra b le  th a t a p la in 
t i f f  w ho m ig h t have a good case aga inst the  
o r ig in a l defendant, should be com pelled to  w a it 
fo r  h is  rem edy w h ile  th e  defendants were f ig h t in g  
in te r  se. The  o n ly  ob jec t of th e  ru les  was to  b in d  
the  th ir d  p a rty  conc lus ive ly  by  the  ju d g m e n t 
g iven  as between th e  p la in t if f  and th e  o r ig in a l 
defendant, b u t i f  he w ants to  ge t an in d e m n ity  o r 
o th e r re lie f aga ins t th e  th ird  p a rty  he m u s t b r in g  
an action  o f h is ow n .”

J . C. M athew  showed cause fo r  th e  defendants 
aga ins t th is  appeal m otion . T he re  is n o th in g  in  
th e  facts o f th is  case to  p re ve n t th e  w r i t  o f  
sum m ons fro m  be ing  served upon  the  defendants 
i f  they  were o u t o f the  ju r is d ic tio n , and  O rde r 
X I . ,  ru le  1. is to  be read to g e th e r w ith  and as p a rt 
o f O rde r X V I . ,  ru le  18. [Q u a in , J.— O rd e r X I . ,  
ru le  1, w h ich  a llow s service o f a w r i t  o u t o f the 
ju r is d ic t io n , is app licab le  o n ly  when th e  o r ig in a l 
con tra c t, upon  w h ich  the action  is  b ro u g h t, is 
made o r b roken  w ith in  th e  ju r is d ic tio n . I t  does 
n o t fo llow  fro m  th e  w ords o f O rde r X V I . ,  ru le  18, 
th a t  service o f a no tice  m ay be s im ila r ly  p e r
form ed upon a bye co n tra c t w ith  w h ich  the  p la in 
t i f f  had n o th in g  to  do .] A s  to  the  second po in t, 
the  m ain  issue in  the  action  is  w he the r the  cargo 
was d ischarged as fast as th e  custom  of th e  p o rt 
o f L e ith  allowed, and th a t w o u ld ' be the issue in  
an action between the  defendants and the  B r it is h  
A g r ic u ltu ra l A ssoc ia tion . T he  association the re 
fore o u g h t to  be bound by the  d e te rm in a tio n  o f 
th is  ac tion  ; th is  is  “  a question  in  th e  ac tio n ,”  
w h ich , in  the  w ords o f  O rde r X V I . ,  ru le  17, 
“  shou ld  be de te rm ined  n o t o n ly  as between th e  
p la in t if f  and defendant, b u t as between th e  p la in 
t i f f ,  defendant, and any o th e r person, o r  between 
any o r e ith e r o f them .”

Castle  was n o t heard in  rep ly .
C o c k b u k n , 0 . J .— I  have fe lt  some h e s ita tion , b u t 

I  th in k  the  proceedings under O rd e r X \  I. ,  ru les 
17-21, w h ich  were a llow ed to  be taken  by th e  
m aster, are n o t in  th is  case open to  the  de fendant. 
I  t h in k  i t  was the  in te n tio n  o f the L e g is la tu re  to  
l im i t  th e  app lica tion  o f these ru le s  to  cases in  
w h ich  the  c la im  of the  de fendan t aga ins t th e
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th i r d  person is id e n tica l w ith  th a t o f the  p la in t if f  
aga inst the  defendant. U n less th a t  be so, the  
a llo w in g  o f  the  in tro d u c tio n  o f such th ird  person 
in to  the canse w ou ld  be e x tre m e ly  em barrass ing  
to  th e  p la in t if f  and to  th e  t r ia l  o f  th e  action , and 
i t  w o u ld  also be hard  on such th ird  person i f  he 
cou ld  no t, by  re fu t in g  th e  c la im  o f the  p la in t if f ,  
p u t  h im se lf in  a pos itio n  n o t to  be lia b le  w hen the  
de fendan t’s tim e  shou ld  come to  enforce h is , the 
de fendan t’s c la im  a g a in s t h im . I  th in k  the re  is 
g rea t fo rce in  w ha t has been said as to  ru les  20 
and 21 ; they show th a t the  question  between the  
de fendant and the th ird  p a rty  shou ld  be th e  same 
as th e  question  in  the  action, and on the  w ho le  I  
am  o f op in ion  th a t th e  proceedings u n d e r ru les 
17 and 18 are  o n ly  app licab le  where the  questions 
are id e n tica l. T he n  w h a t we have to  see is, 
w h e th e r th e y  are so app licab le  in  the  present 
case. N o w  I  am n o t sa tisfied  th a t  the  question  
between th e  defendants and the  B r i t is h  A g r i 
c u ltu ra l A ssoc ia tion  w ou ld  necessarily  be the 
same as th a t between the defendants and the 
p la in tif fs . The  association m ig h t defend its e lf  in  
an action b y  th e  defendants fo r  some o th e r reason 
th a n  the  d is ch a rg in g  th e  cargo accord ing  to  th e  
custom  o f  th e  po rt. T h a t be ing  so, th e  o rd e r o f 
th e  m aster m us t be set aside, and i t  is  unneces
sary to  g ive  any op in ion  on the  o th e r p o in t as to  
w he ther, be ing  o u t o f the  ju r is d ic tio n , th e  asso
c ia tio n  can be served w ith  a notice.

Q u a in , J .— I  am o f th e  same o p in io n : W ith  
respect to  the  service o f a no tice  under ru le  18 
o u t o f the  ju r is d ic t io n  o f th e  co u rt, the re  is  v e ry  
g re a t d if f ic u lty  in  a p p ly in g  ru le  1 o f O rde r X L ,  
w h ich  re lates to  th e  service o u t o f the  ju r is d ic t io n  
o f  a w r i t  o f sum m ons, and I  th in k  u nder the  c ir 
cumstances i t  is b e tte r  to  g ive  no op in ion  on the 
sub ject. N o w  I  agree w ith  m y  L o rd  th a t in  
th e  presen t case the re  is  a d is t in c t ly  d iffe re n t 
question  between th e  defendants and the A g r i 
c u ltu ra l A ssocia tion  to  th a t between th e  defen
dan ts  and the p la in tif fs , and I  do n o t th in k  th a t 
such a case as th is  is one to  w h ich  i t  was ever 
in tended ru les 17 and 18 o f O rde r X V I .  shou ld  
a p p ly . T hey con tem pla te  th e  case o f an in d e m n ity  
o r  su re tysh ip  w here the  on ly  th in g  w h ich  the  
th ird  p a rty , w ho was lia b le  to  th e  defendants on 
th e  in d e m n ity  o r  su re tysh ip , could do w ould be to 
f ig h t  o u t the  o rig in a l cause o f action  ; and i f  the  
defendants were liab le  in  the  action , so he w ou ld  
be liab le  to  the defendants. So fa r  from  th is  be ing  
th e  case here  under th is  c h a rte r-p a rty , th e  de fen
dan ts are bound to  d ischarge as fast as the custom  
o f  the  p o rt shou ld  a llow , and i t  is agreed th a t  the 
charge fo r dem urrage  is to  be a t the  ra te  o f 121. fo r 
each day o f d e ten tio n  o f th e  vessel beyond the  
t im e  the re  specified fo r  d is c h rrg in g  th e  cargo. 
N o w  th a t is the  o n ly  question between the  parties  
to  the  o r ig in a l action. The  B r it is h  A g r ic u ltu ra l 
A ssoc ia tion , w ho are the  th ir d  pa rties , are no t 
pa rties  in d e m n ify in g  the  defendants fro m  lia b il i ty  
under th a t co n tra c t b u t are pa rties  w ho have 
entered in to  a separate and d is tinc t- co n tra c t w ith  
th e  defendants fo r the  cargo  to  be de live red  at 
an y  safe p o rt in  th e  U n ite d  K in g d o m , and th e  
o n ly  th in g  w h ich  th e y  are bound to  do is  to  take 
d e liv e ry  o f th e  cargo w ith in  a reasonable tim e. 
T he  measure o f  damages under the  f ir s t  con tra c t 
is  d is t in c t  fro m  th a t u n d e r the  second con trac t, 
and the  causes o f l i t ig a t io n  was ab o  d is t in c t ;  and 
I  th in k  i t  neve r was in tended  to  b r in g  these 
to g e th e r when the re  is  no p r iv i t y  between th e

[A m t.

parties . R u les 20 and  21 o f th is  same O rde r 
p o in t to  th e  m a tte r  in  d isp u te  in  th e  o r ig in a l 
action, and e v id e n tly  neve r con tem pla ted  a case in  
w h ich  the  m a tte r in  d isp u te  is u nder a separate 
and d iffe re n t c o n tra c t fro m  th a t in  the  o r ig in a l 
action , and to  w h ich  the p la in t if f  is no p a rty .

P o l l o c k , B .— I  also th in k  th a t  th e  o rde r o f th e  
M aste r in  th is  case shou ld  be set aside. T he  
o b jec tion  to  th e  o rd e r w h ich  has been made is th is , 
v iz ., th a t th e  case is n o t one con tem pla ted  b y  the  
ru les  17 and 18 o f O rde r X V I .  M y  im press ion  is, 
th a t i t  was in te n de d  to  g ive  to  th e  C om m on L a w  
D iv is io n s  the  same advantage w h ich  the  cou rts  o f 
e q u ity  alone possessed before th e  J u d ic a tu re  A c ts , 
by  w h ich  a ll th e  pa rties  m ig h t be b ro u g h t before 
th e  c o u rt who should be necessary fo r  the  purpose 
o f h a v in g  th e  co n tra c t com p le te ly  w o rked  ou t. 
Instances are g ive n  in  fo rm  1 in  A p p e n d ix  B  to  
th e  A c t,  in  w h ich  i t  w ou ld  be fo r the  benefit o f 
the  su ito rs  th a t there  shou ld  be th is  pow er o f 
b r in g in g  in  a th ird  p a rty , and in  w h ic h  the re  
w o u ld  be no d if f ic u lty  in  a p p ly in g  th e  A c t ; and 
the re  are o th e r cases, w here th e  same fa c t be ing  
in  question  between a ll  the  parties, i t  w ou ld  be 
desirab le  to  have the  m a tte r  d e te rm in e d  once fo r 
a ll. T he  p resent, how ever, is n o t one o f those 
cases. T he  fac ts  in  d ispu te  between th e  pa rties  
are d iffe re n t, and i f  th e  th ir d  p a rty  were b ro u g h t 
in  i t  w ou ld  in vo lve  the  necessity o f va riou s  sepa
ra te  enqu iries , as w e ll to  th e  evidence as to  th e  
damages a r is in g  o u t o f these d iffe re n t co n tra c ts , 
w ith  a separate d ire c tio n  as to  each b y  th e  ju d g e  
a t th e  t r ia l.  Such a case was neve r con tem p la ted  
b y  th e  ru les , and th is  o rde r o f th e  M a s te r m u s t 
the re fo re  be set aside.

Judgm ent f o r  the B r it is h  A g r ic u ltu ra l Asso
c ia tio n .

S o lic ito rs  fo r th e  B r i t is h  A g r ic u ltu ra l A sso
c ia tion , Sim son  and Go.

S o lic ito rs  fo r  defendants, F ie ld , Boscoe, and 
Go., fo r  Bateson  and Co., L iv e rp o o l.

A D M IR A L T Y  D IV IS IO N .
Keported  by J . P . A s n n a l l ,  E s q ., B a rris te r-a t-L aw .

Tuesday, Jan . 11, 1876.
(B e fo re  the  R ig h t  H o n . S ir  R . P h i l l i m o r e .)

T h e  W e t t e r h o r n .

Dam age to cargo— P a rt ic u la rs — P ractice .
I n  a cause o f  damage to cargo the court, co n tra ry  

to the practice o f  the H ig h  C ou rt o f  A d m ira l ty , 
made an  order fo r  p a rtic u la rs  o f  the p la in t i f f ’s 
c la im  so as to enable the defendants to pay in to  
court in  respect o f  those items o f  the c la im  f o r  
w hich he was prepared to a d m it l ia b i l i t y .

T h i s  was a m o tio n  on appeal fro m  an o rd e r o f th e  
re g is tra r  re fu s in g  an app lica tio n  made on sum 
m ons on beha lf o f the  defendants, th e  ow ners  o f th e  
barque  W etterhorn. fo r p a rtic u la rs  o f  the  p la in 
t i f f ’s c la im . T he  action  was b ro u g h t b y  the  
p la in t if f  as indorsee o f a b i l l  o f la d in g  of th e  
ca rgo  o f th e  W etterhorn  fo r  damage done to  th e  
cargo. T he  s ta tem en t o f c la im  a lleged th a t  th e  
cargo  co n s is tin g  o f 17,102 sacks o f w heat was 
shipped in  good o rd e r and  c o n d itio n  on board  the  
W etterhorn  a t A s to r ia , O regon, and th a t th e  
m aste r gave a b i l l  o f la d in g  fo r  th e  same, b y  w h ic h  
i t  was acknow ledged th a t the  w heat was in  good 
o rde r and co n d itio n  and was to  be de live red  to  th e
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o rd e r o f th e  consignees a t a safe p o rt in  the  U n ite d  
K in g d o m , o r on the  c o n tin e n t between H a v re  and 
H a m b u rg  (the  dangers o f th e  seas and f ire  o n ly  
exce p te d ); th a t  the b i l l  o f la d in g  was d u ly  in 
dorsed and de live red  to  th e  p la in t if f  in  w hom  the 
p ro p e rty  in  th e  wheat th e re b y  became v e s te d ; 
th a t  the  barque a rr ive d  a t the  p o r t  o f H u ll,  
w h ith e r  she had been ordered, on th e  12th Oct. 
1875; th a t  th e  p la in t if f  was e n tit le d  to have the  
17,102 sacks o f  w heat de livered to  h im  in  l ik e  
good o rde r and co n d itio n  as th e  same were in  
w hen  sh ipped as aforesa id  on board th e  said 
barque  a t A s to r ia  ; th a t  (par. 7) “  the  said 17,102 
sacks o f w heat were de live red  to  th e  p la in t if f ,  b u t 
n o t in  such lik e  good o rde r and co n d itio n , b u t in  
a wetted, damaged, and d e te rio ra te d  c o n d itio n  ; 
m any of th e  said Backs had been cu t open and the 
con ten ts  s ta rted , and th e re b y  fa r th e r  damage and 
d e te r io ra tio n  had been caused to  the  Baid cargo ; ”  
th a t  th e  defendants were n o t p revented by  the  
expected p e rils  from  d e liv e r in g  the  cargo in  good 
c o n d itio n  ; th a t  the  barque was unseaw orthy , and 
th a t  (par. 10) th e  p la in t i l f  had lo s t p a rt o f the  value 
o f th e  wheat, and had been p u t to  g re a t expense 
a bou t ta k in g  care o f and im p ro v in g  th e  same, and 
h a v in g  th e  same surveyed and o the rw ise  ; and the 
p la in t i l f  c la im ed  a dec la ra tion  th a t he was e n tit le d  
to  the  damage proceeded fo r  and a reference to  th e  
re g is tra r  and m erchants _to re p o rt th e  am oun t 
thereof.

T he  defendants ’ no tice  o f  m o tio n  asked fo r  
p a rtic u la rs  (unde r par. 7) o f th e  n u m b e r o f  sacks 
alleged to  be de live red , w etted, damaged, and 
de te rio ra ted , and o f th e  q u a n tity  o f wheat 
de live red , wetted, damaged, and de te rio ra ted , 
and the loss c la im ed by th e  p la in tif fs  in  respect 
thereo f ; p a rtic u la rs  o f th e  n u m b e r o f sacks 
a lleged to  be c u t open and th e ir  con ten ts s ta rte d  
and th e  fu r th e r  damage to  th e  said cargo 
b y  reason the reo f and th e  loss c la im ed by ttie  
p la in t if fs  in  respect o f such fu r th e r  damage ; also 
p a rtic u la rs  o f the  expenses re fe rre d  to  in  th e  10 th  
parag raph  o f the  sta tem en t o f c la im .

James P . A sp ina .ll, in  su p p o rt o f th e  m o tio n , con
tended  th a t  th e  defendants were e n tit le d  to  p a r t i
cu la rs  in  o rde r to  enable them  to  pay m oney in to  
c o u rt i f  they  shou ld  be so advised. W ith o u t 
k n o w in g  th e  item s o f th e  p la in t if f ’s c la im  the  
defendants m ig h t t r y  th e  cause, and, a fte r  
in c u r r in g  g re a t expense, go before th e  re g is tra rs  
and m erchan t, and then  fo r  the  f ir s t  t im e  d iscover 
th a t  they  had been co n tes tin g  item s, in  respect of 
w h ich  they  had no possible defence. B y  means o f 
th e  p a rticu la rs  th e y  w o u ld  be able to  ju d g e  
■whether they  w ere  liab le  in  respect o f any and 
w h a t p a r t  o f  the  p la in t if f ’s c la im . T hey  were 
specia lly  desirous of o b ta in in g  p a rticu la rs  o f th e  
nu m b e r o f sacks w h ich  had been c u t open, and had 
had th e ir  con ten ts  s ta rte d  and th e  am o u n t o f dam 
age susta ined th e re b y  and o f th e  expense the 
p la in t i f f  had susta ined in  respect o f th is  p o rtio n  of 
th e  cargo. F o r  th is  damage th e  defendants w ou ld  
p robab ly  have to  a d m it l ia b il i ty ,  and  w ith o u t 
p a rtic u la rs  i t  was im possib le  fo r  them  to  p lead  o r 
to  be prepared to  pay in to  cou rt.

E . (J. C larkson, fo r  the  p la in t if f ,  contra .— I t  is 
w h o lly  co n tra ry  to  the p rac tice  o f th is  d iv is io n  to  
g ive  p a rtic u la rs  in  these cases. T he  question  o f 
l ia b i l i t y  is de te rm ined  f ir s t  and the  item s o f the  
p la in t i f f ’s c la im  are o n ly  de live red  w hen the  re fe r
ence to  th e  re g is tra r  and m erchants is  ordered. 
T h is  n a tu ra lly  fo llow s fro m  th e  p ra c tice  o f the

c o u rt its e lf in  neve r assessing damages, and a de
fe n da n t is a lways pro tected aga ins t costs b y  the 
p ra c tice  o f d is a llo w in g  them  unless a p la in t if f  
recovers a ce rta in  p ro p o rtio n  o f h is  c la im . T he  
o n ly  case w here a de fendant is e n tit le d  to  p a rt ic u 
la rs is w here he a d m its  l ia b il ity .

A s p in u ll in  re p ly .— The defendants are prepared 
to  a d m it l ia b i l i t y  in  respect o f th e  damage sus
ta ined  by c u t t in g  open the  sacks, &c., p ro v id e d  the  
p la in t if f  shows damage to  have been susta ined on 
h is  p a r t ic u la rs ; and they  m ust a d m it i t  because i t  
cou ld  o n ly  have been done by  the  neg ligence o f 
th e ir  crew . A s  to  th e  re s t o f th e  c la im  the re  is a 
good defence.

S ir  R . P h i l l i m o r e  considered th a t  the defendants 
were e n tit le d  to  be p u t in to  a pos ition  to  a d m it 
l ia b i l i t y  and pay in to  co u rt, and ordered  the  p la in 
t i f f  to  d e live r to  the  defendants p a rticu la rs  in  
w r i t in g  of the  n u m b e r of sacks alleged to  have 
been c u t open and th e ir  con ten ts  s ta rted , and  of 
th e  am o u n t o f  damage occasioned th e re b y  and 
cla im ed by th e  p la in t if f .

S o lic ito rs  fo r  th e  p la in t if f ,  H o lla m s , Son, and 
Coward.

S o lic ito rs  fo r  th e  de fendants, S tib b a rd  and 
Cronshey.

Jan . 25 and  26, 1876.
(B e fo re  th e  R ig h t  H on . S ir  R . P h i l l i m o r e ) .

T h e  N .  P .  N e i l s e n .

C o llis io n  —  Damage  —  P a r t ic u la rs — T o ta l loss—  
Practice.

W here a sh ip was to ta lly  lost in  a co llis ion , the court, 
con tra ry  to the p ractice  o f  the H ig h  C ourt o f  
A d m ira lty , made a n  order, in  an  action by the 
shipowners aga inst the vessel do ing the damage, 
f o r  p a rticu la rs  o f the p la in t i f f ’s c la im  to be delivered  
to the defendants.

T h i s  was a m o tion  on appeal fro m  an o rd e r o f the  
re g is tra r  re fu s in g  an app lica tion  made on sum 
mons on beha lf o f the  defendants fo r p a rt ic u la rs  o f 
th e  p la in t if f ’s c la im . T he  action  was in s t itu te d  on 
b e h a lf o f the ow ner o f the  schooner B a rfie ld  
B ro thers  aga ins t th e  N . P . Neilsen  to  recover 
damages fo r a co llis ion . I n  th e  p la in t if f 's  s ta te 
m en t o f c la im  i t  was a lleged  th a t  th e  B a rf ie ld  
Brothers, in  consequence o f the co llis ion , susta ined 
so m uch  damage th a t she sank a lm ost im m e d ia te ly  
and was lo s t to g e th e r w ith  h e r cargo  and  e ve ry 
th in g  on board  o f  her.

B .E .  Webster, fo r  the  defendants in  s u p p o rt o f the  
m o tio n .— I n  the  o th e r d iv is io n s  o f th e  c o u rt th is  
o rde r w ou ld  be made as a m a tte r o f course, so as to 
enable the  de fendan t to  pay in to  co u rt, and such an 
o rd e r has been made here in  the  case o f The  
W ttte rh o rn , ante, p. 168

E . 0 . C larkson, fo r  th e  p la in t if f ,  con tra .— I n  th e  
W ttte rh o rn  special cause was show n fo r p a rticu la rs  
because the re  were tw o  heads of c la im , and the  
defendants were prepared to  a d m it l ia b i l i t y  and 
pay in to  c o u rt u n d e r one o f th e  heads. The 
question  here is  w h e th e r th e  practice  o f th e  H ig h  
C o u rt o f A d m ira lty  o r o f o th e r cou rts  is to  be 
fo llow ed?  H ith e r to  l ia b i l i t y  and a m o u n t have 
been k e p t a p a rt in  th is  co u rt. [ S i r  R .  P h i l l i m o r e . 
A c tio n s  have a lw ays been in s t itu te d  a t once and  
before any repa irs  have been executed to  damaged 
vessels and before expenses ascertained, and  i f  th is  

‘ app lica tio n  were g ra n te d  g e n e ra lly  causes w o u ld
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A d m . ]  T h e  C a t t a r in a  C h ia z z a r o . [A.d m .

be delayed and  w itnesses w o u ld  d isperse.] T he  
defendants are a tte m p tin g  to  t ie  th e  p la in t if fs  
dow n as to  th e  am o u n t o f th e ir  c la im , b u t th is  is  
s u ff ic ie n tly  p rov id e d  fo r  b y  the  ru le  w h ich  d is 
e n tit le s  th e  p la in t if fs  to  th e ir  costs i f  th e y  c la im  
too m uch.

R . E . Webster in  re p ly .— Tn th is  case th e  p la in 
t i f f ’s sh ip  was to ta lly  lo s t ; i f  she had been o n ly  
dam aged i t  m ig h t be said th a t p a rtic u la rs  need 
n o t have been g ive n  because the re  had n o t been tim e  
to  ascerta in  the  e x te n t o f the  damage t i l l  repa irs  
w ere  com pleted. B u t w here a sh ip  is  lo s t h e r 
va lue  m u s t be w ith in  the  know ledge  o f he r 
ow ners as w e ll a t th e  com m encem ent o f th e  
a c tio n  as when th e  reference takes place.

C ur. adv. v u lt.
Jan . 2 6 .— S ir  I f .  P h i l l i m o r e .— T h is  a c tio n  is  

b ro u g h t to  recove r damages fo r  the  to ta l loss o f 
an  E n g lis h  schooner w h ich  has gone to  th e  b o tto m  
w ith  e v e ry th in g  on board o f her. W ith o u t  in te r 
fe r in g  w ith  th e  usual p rac tice  in  causes of damage 
w here  a vessel is  p a r t ia lly  dam aged on ly , I  th in k  
I  o u g h t to  m ake th e  o rde r as prayed, su b je c t to  
th e  pow er b e in g  reserved to  th e  p la in t i f f  to  am end 
th e ir  values i f  necessary.

S o lic ito r  fo r  th e  p la in t if f ,  Thomas Cooper.
S o lic ito rs  fo r  th e  de fendant, Plew s  and I rv in e .

M a rch  21 an d  A p r i l  4 ,1876 .

(B e fo re  th e  R ig h t  H o n . S ir  R . P h i l l i m o r e ) .

T h e  C a t t a r i n a  C h i a z z a r o .

C o llis io n  —  L is  a l ib i pendens —  I r is h  A d m ira lty  
C ourt— S ta y  o f  proceedings— Practice.

W here a  p la in t i f f  in  a cause o f  damage has com
menced two a c tio n s ;  one, f ir s t  in  order o f  date, in  
the H ig h  C o u rt o f A d m ira lty  o f  I re la n d , an d  a  
second in  the H ig h  C ourt o f  Justice  in  E n g la n d , 
he w ou ld  not be a llow ed to proceed w ith  the la tte r  
u n t i l  he has abiindoned proceedings in  the fo rm e r. 
I t  is  no t sufficient, th a t he is  desirous o f  abandon
in g  proceedings in  the fo rm e r, and  th a t he is  not 
a llow ed to do so by the I r is h  c o u rt;  such re fu sa l 
should be corrected by appeal.

T h i s  was an action  o f damage in s t itu te d  on b e h a lf 
o f th e  ow ner o f th e  B r i t is h  b r ig a n tin e  H a r r ie t t  
W illia m s  ag a in s t the  I ta l ia n  barque C a tta r in a  
C hiazzaro  to  recover damages fo r  a co llis io n  
between th e  tw o  vessels, and th e  case now  came 
before  the c o u rt upon  m o tio n  b y  tb e  ow ner o f th e  
C a tta r in a  Chioxzaro  to  d ism iss  th e  ac tion  w ith  
costs and  condem n th e  p la in t if f  in  costs.

T he  c o llis io n  occurred  on th e  9 th  Dec, 1875, 
close to  the  h a rb o u r o f Queenstown, in  Ire la n d , 
and the  ow ner o f th e  H a r r ie t t  W illia m s  on 
Dec. 20 in s t itu te d  a s u it  i n  rem  in  the  H ig h  
C o u rt o f A d m ira lty  o f Ire la n d  in  th e  sum  o f 
9001. aga inst th e  C a tta r in a  Chiazzaro. T he  la t te r  
vessel was a rres ted  in  th is  ac tion  b y  w a rra n t 
u n d e r th e  seal o f th e  H ig h  C o u rt o f A d m ira lty  o f 
Ire la n d  on 21st Dec. 1876; b u t an appearance 
was subsequently  entered fo r  h e r ow ner, and she 
was released on 2 4 th  Dec. on b a il be ing  g ive n  on 
th e ir  beha lf. On Dec. 23 a cross cause was com 
m enced b y  th e  owners o f th e  C a tta r in a  Chiazzaro  
a g a in s t tbe  H a r r ie t t  W illia m s  in  th e  H ig h  C o u rt 
o f A d m ira l ty  o f Ire la n d , and th e  ow ners o f the 
la t te r  vessel appeared in  th a t  s n it  and gave ba il. 
On Jan. 26 th e  ow ner o f th e  H a r r ie t t  W illia m s  
com m enced th is  a d m ira lty  ac tion  i n  rem  in  the

sum  o f 10001. aga ins t th e  C a tta r in a  C hiazzaro  in  
th e  H ig h  C o u rt o f Ju s tice  in  E ng la n d , and 
cla im ed damages fo r  a co llis io n  on 9 th  Dec., be ing  
tb e  same c o llis io n  in  respect o f w h ich  th e y  had 
proceeded aga in s t th e  C a tta r in a  Chiazzaro  in  th e  
I r is h  A d m ira l ty  C o u rt. T he  C a tta r in a  Chiazzaro  
was arrested in  th is  ac tion  on 27 th  Jan. 1876 by 
th e  M arsha l o f th e  A d m ira lty  D iv is io n . A n  
appearance u nder p ro te s t was entered b y  he r 
owners. T he  above facts appeared fro m  an a ffi
d a v it o f th e  de fendants ’ s o lic ito r  f ile d  in  s u p p o rt 
o f th e  m otion , w h ich  co n tinued  (so fa r  as m a te r ia l)  
as fo llo w s :

7. The aforesaid action and cross-action are still out
standing and pending in the said High Court of Admi
ralty of Ireland, and the owners of the G attarina Bhiaz- 
zaro are desirous that the proceedings therein should be 
taken to judgment and conclusion in the said High  
Court of Admiralty of Ireland.

8. The High Court of Admiralty of Ireland is a court 
of competent jnrisdiotion to hear and determine the said 
action and cross-action.

10. The owners of the C attarina Chiazzaro are advised 
that in aotions in  rem brought between the same parties 
and for the same cause of action in two different courts 
having co-ordinate jurisdiction, that the court which has 
possession of the case when the second action is com
menced, and has powers adequate to the administration 
of justice therein, is entitled to retain jnrisdiotion in the 
action first commenced.

11. The High Court of Admiralty of Ireland has co
ordinate jurisdiction with the Admiralty Division of the 
High Court of Justice.

T he  ow ner o f the  H a r r ie t t  W illia m s  b ro u g h t in  
an a ffid a v it a lle g in g  th a t he had  app lied  to  the  
H ig h  C o u rt o f A d m ira lty  o f  Ire la n d  to  d ism iss the 
p r in c ip a l cause o f damage in s t itu te d  the re  aga in s t 
th e  C a tta r in a  Chiazzaro  b u t th a t th e  a p p lica tio n  
had been refused ; th a t  th e  o ffic ia ls  in  th e  R e
g is t r y  o f  th e  I r is h  A d m ira l ty  C o u rt had refused  
to  file  a dec la ra tion  o f th e  non-prosecu tion  o f the  
p r in c ip a l cause, and o f  th e  consent o f the  ow ner 
o f  th e  H a r r ie t t  W illia m s  to  th e  d ism issa l o f th e  
ba il g iven  the re in  ; th a t th e  ow ne r o f the  H a r r ie t t  
W illia m s  was desirous th a t  the action  com m enced 
in  th e  A d m ira lty  D iv is io n  shou ld  be heard o u t : 
th a t  a ll possible means had been taken  on h is 
p a rt to  abandon and p u t an end to  th e  ac tion  
com m enced b y  h im  in  th e  I r is h  A d m ira l ty  C o u rt, 
and th a t he was s t i l l  w i l l in g  th a t  the  same should  
be dism issed, and w ou ld  pay th e  costs in c u rre d  
the re in .

R . E . Webster fo r  th e  de fendant under p ro te s t in  
s u p p o rt o f the  m o tio n — I  ask th e  c o u rt to  d ism iss 
th e  action  and to  s tay proceedings. T he  p o in t 
has a lready been decided.

The Lanarkshire, 1 Spinks, A. &  E., 189 :
The M a li lvo , L. Rep. 2 Adm. & Eco. 356 ; 20 L. T. 

Rep. N . S. 681; 3 Mar. Law Ca. O. S. 244 ;
Walsh r .  The Bishop o f L incoln, L. Rep. 4 Adm. &  

Eoo. 242.
E . C. C la rkson, fo r  th e  p la in t if f .— I t  m a s t be 

a d m itte d  th a t  a p la in t if f  cannot keep u p  tw o  
actions a t the  same tim e , b u t w here he is w il l in g  
to  abandon one, and p a y  a ll costs occasioned 
the reby , I  su b m it th a t th e  c o u rt w i l l  no t stay 
h is  proceed ing  in  th e  ac tion  in  w h ich  he elects to  
proceed. T he  p la in t if fs  have a r ig h t  to  choose 
th e ir  fo ru m , and i t  is  n o t because an ac tion  has 
been comm enced elsewhere, th a t  th e y  can be de
ba rred  fro m  the  r ig h t  o f p roceed ing  in  th is  c o u rt 
even a fte r ve rd ic t.

The Velocity, L. Rep. 3 P. C. 44.
The Orient, L. Rep. 3P. 0. 165.

R . E . Webster in  rep ly .
C ur. adv. v u lt.
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A d m .] M orris v. L e viso n . [C.P. Dxv.

A p r i l  4, 1876.— S ir  R . Philumore.— I n  th is  case 
an action  has been entered on beha lf o f th e  
ow ner o f a vessel ca lled th e  H a r r ie t t  W illia m s .  
T he  facts o f  the  case, w h ich  i t  is  necessary to  state, 
appear to  be these. T he  G a tta r in a  C hiazzaro  is 
an I ta l ia n  ba rque , and the  owners reside a t Genoa. 
T he  ow ner o f the  b r ig a n tin e , H a r r ie t t  W illiam s , 
resides in  th e  c ity  o f C o rk , in  Ire la n d . O n  the  
19 th  Dec. of la s t year, the  tw o  vessels came in to  
co llis io n  near R oche’s P o in t, near to  th e  h a rb o u r 
o f C o rk , in  I re la n d ;  and  the  ow ner o f  th e  H a r r ie t t  
W illia m s  in s t itu te d  a s u it  in  th e  H ig h  C o u rt o f 
A d m ira lty  o f I re la n d  aga ins t th e  G a tta r in a  
C hiazzaro, and the  action  was b ro u g h t fo r  9001. 
A  w a rra n t u n d e r th e  seal o f th e  c o u rt issued, and 
upon  Dec. 21 th e  C a tta r in a  Chiazzaro  was arrested. 
A n  appearance was d u ly  entered fo r  he r, and on 
Dec. 24 a b a il bond was entered in to  on beha lf o f 
th e  owners in  the  sum o f 9001.; and on Dec. 31 
th e  vessel was released b y  th e  H ig h  C o u rt o f A d 
m ira lty  in  Ire la n d , and proceeded to  he r fin a l p o rt 
o f d ischarge, L ive rp o o l. O n Dec. 23 a cross-action 
was entered in to  th e  H ig h  C o u rt o f I re la n d  on 
b e h a lf o f  th e  G a tta r in a  C hiazzaro  aga ins t th e  
H a r r ie t t  W illia m s  fo r  the  damages occasioned b y  
th e  co llis ion , and I  th in k  i t  was in  th e  m o n th  o f 
Peb. th a t  the  ow ner o f th e  H a r r ie t t  W illia m s , the  
f i r s t  p la in t if f  in  th e  H ig h  C o u rt o f A d m ira l ty  in  
Ire la n d , gave no tice  th a t  no fu r th e r  proceedings 
he taken  in  th e  s u it  aga inst th e  vessel, and th a t 
th e  p la in t i f f  w ou ld  be a t th e  costs w h ich  a t th a t 
t im e  had been fixed. T he  c o u rt in  I re la n d  had 
a lready sta ted th a t i t  was n o t com pe ten t to  the 
p la in t if f  to  abandon the  ac tion  u n t i l  he had f ir s t  
released th e  vessel fro m  th e  E n g lis h  ju r is d ic 
t io n . N ow , th e  s u it  in  E n g la n d  was in s t itu te d  
on Jan. 26, and oh M a rc h  14 an appearance, 
u nder p ro te s t, was en tered  on beha lf o f th e  
ow ners o f th e  G a tta r in a  C hiazzaro, and th e  p e tit io n  
th e n  produced was handed in .

N o w , th e  o b jec tion  and p ro te s t is  to  the  
e ffec t th a t the re  is  a l is  a l ib i  pendens between 
these tw o  vessels in  th e  co u rt in  I re la n d ;  and 
i t  appears th a t  an a p p lica tio n  has been made 
to  th e  Judge  o f th e  H ig h  C o u rt o f A d m i
r a l ty  in  Ire la n d  to  d ism iss  th e  s u it  on b e h a lf 
o f  th e  o r ig in a l su ito r, th e  ow ner o f th e  H a r r ie t t  
W illia m s ,  and th e  c o u rt re fused to  do so. T he re 
fo re  th e  sta te  of th in g s  is  th is  : th a t the re  was a 
s u it  in s t itu te d  in  th e  H ig h  C o u rt in  Ire la n d  by 
th e  same p la in t if f  w ho now  in s t itu te s  a s u it  in  th is  
co u rt, th e re  be ing  a cross s u it  in  I re la n d ; and the 
ju d g e  h a v in g  refused to  d ism iss  th e  p la in t if f  on 
h is  a p p lica tio n  fro m  th e  s u it, i t  is contended th a t 
i t  is com pe ten t to  me to  m eet th e  m a tte r b y  d is 
m iss in g  th e  proceedings in s t itu te d  in  th e  s u it  in  
th is  cou rt.

I  am  o f o p in io n  th a t  I  o u g h t n o t to  a llow  
th is  s u it  to  be proceeded w ith  a t p resent. I  
t h in k  th a t  i t  is  shown th a t  th e re  is  a case p e n d ing  
be fore  the  H ig h  C o u rt o f A d m ira lty  in  Ire la n d  
between th e  same pa rties , fo r  th e  same ob ject, and 
a ris in g  o u t of th e  same cause o f ac tion , and th a t, 
no doub t, a p a rt fro m  tech n ica l considera tions, i t  
■would be a m os t in co n ve n ien t course of p roceeding 
to  a llo w  th e  same case to  be heard  a t th e  same 
tim e  in  tw o  d iffe re n t courts .

W h a t I  have had to  consider is, w h a t th e  
o th e r cou rts  have decided. T he  la w  as to  l is  
a l ib i  pendens is  la id  dow n  in  W alsh  v. The 
B ishop o f L in c o ln  (L . R ep. 4  A d m . &  Ecc. 
242), and i t  is  c lea r fro m  th a t decis ion th a t a

p la in t i f f  b r in g in g  tw o  actions in  d iffe re n t cou rts  
fo r  th e  same cause, and th a t  i f  he does n o t e lect 
he w i l l  be res tra ined  fro m  proceed ing  w ith  th e  
one w h ich  is  la s t begun. I  th in k  th a t th e  p la in t if f  
here has lo s t h is w ay. I  th in k  th a t  he shou ld  
have app lied  to  th e  H ig h  C o u rt o f A d m ira lty  in  
Ire la n d  to  d ism iss th e  s u it as he d id , and i f  th a t 
was re fused , as i t  was refused, to  have appealed 
fro m  th a t  re fusa l

A t  a ll events, in  the  p resen t s ta te  o f th in g s , I  
sh a ll o rde r th e  proceedings in  th is  co u rt to  be 
stayed.

E . C. C larkson .— W e  sha ll appeal, and I  sha ll 
ask fo r s tay o f execution.

R . E . Webster.— I t  m u s t be u n d e r te rm s.
S ir  R . Phillimore.— I  sha ll n o t a llo w  the  vessel 

to  rem a in  under a rres t. I  o rd e r the  proceedings 
to  be stayed in  th is  c o u rt, and the  sh ip  to  be 
released.

S o lic ito rs  fo r th e  p la in t if f ,  P r itc h a rd  and Sons.
S o lic ito r  fo r  the  defendants, u n d e r p ro te s t, 

Thom as Cooper.

C O M M O N  P L E A S  D IV IS IO N .
Reported by P. B. H tttchins and Ctkil D odd, Esqrs., 

Bamsters-at-Law.

T hu rsday , Feb. 10, 1876.

Morris v . Levison.
C h a rte r-p a rty — “ S ay about 1100  to n s ” — C on

s truc tion  o f  ch a rte r-p a rty—  Words o f  con trac t—  
W ords o f  expectation.

B y  a cha rte r-p a rty  the defendant agreed to load  “ a  
f u l l  an d  complete cargo, say about 1100 tons.”  
The a c tu a l capacity o f  the chartered vessel was 
1210 tons, the defendant loaded o n ly  1080 tons .- 

H e ld  by the court [B re tt, A rc h ib a ld , L in d le y , J J .) , 
th a t the w ords  “  say about 1100 tons,”  were  
words o f  contract, a n d  no t m erely words o f  ex
pecta tion , and  th a t the defendant d id  no t u n d e r
take to load the vessel up to her f u l l  capacity , 
bu t o n ly  to load  as f u l ly  as could be done by 
p ro v id in g  a  cargo o f  “  about 1100 tons.”

H e ld  also by the court, d ra w in g  inferences o f  fa c t, 
th a t i f  the defendant had  p rov ided  a  cargo o f  
1133 tons, he w ou ld  have performed his contract, 
a nd  th a t he was liab le  to p a y  damages f o r  53 
tons short cargo, 3 pe r cent, being a  reasonable 
excess to requ ire  over the  1100 tons.

The facts in  th is  case were sta ted  fo r  the  o p in io n  
o f the  c o u rt in  th e  fo rm  o f a special case. I t  is  
n o t necessary to  set o u t th e  w hole  o f th e  facts fo r  
th e  purposes o f th is  re p o rt, b u t so fa r  as th e  faicts 
were m a te r ia l to  th e  d e te rm in a tio n  o f the  p o in t 
upon  w h ich  the  case is  rep o rte d , th e y  were as 
fo llo w s :

The de fen d a n t cha rte re d  fro m  the  p la in t i f f  a 
vessel. T he  ch a rte r-p a rty , so fa r  as is m a te r ia l, 
was as fo llow s, th a t  th e  sh ip  “ should proceed w ith  
a ll possib le despatch to  P orm an , and the re  load  
in  th e  cus tom ary  m anner, w here ordered  by th e  
sh ip p e r’s agent, a fu l l  and com ple te  cargo o f iro n  
ore, n o t exceeding w h a t she cou ld  reasonably s tow  
and ca rry , o ve r and above he r o rd in a ry  tack le , a p 
pa re l, p ro v is ion s , and  fu rn itu re , say about 1100 
tons, and b e in g  so loaded shou ld  th e re w ith  p ro 
ceed to  W e s t H a r tle p o o l and  the re  d e liv e r  the  
same.”

T he  c a rry in g  capac ity  o f th e  sh ip  was 1210 
tons. The  cargo  w h ic h  th e  de fendant p ro v id e d  
was 1080 tons.
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T he  c o u rt had pow er to  d ra w  inferences o f fac t, 
and the  question  was w h e th e r th e  defendant, in  
p ro v id in g  a cargo o f 1080 tons had p e rfo rm ed  h is  
co n tra c t, o r i f  n o t w h a t am oun t he was le g a lly  
bound, under the  c ircum stances, to  have p rov ided .

B u tt.  Q.C., (./. C. M athew  w ith  h im ) fo r  th e  
p la in t if f ,  contended th a t the d e fendan t was bound 
to  load a fu l l  and com ple te  cargo, and th a t the 
w ords  “  say about 1100 tons ”  d id  n o t re lieve  h im  
f ro m  h is o b lig a tio n  to  do so, th a t such w ords  were 
n o t w ords of con tra c t, b u t m ere ly  w ords express
in g  th e  op in ion  o r  th e  expecta tion o f  th e  pa rties , 
o r  th a t even i f  these w ords  were w ords o f con
tra c t ,  s t i l l  th e  o b lig a tio n  was n o t fu lf il le d , since 
th e  o b lig a tio n  then  w ou ld  be to  load a fu l l  and 
com p le te  cargo, so fa r  as i t  cou ld  be done b y  p ro 
v id in g  a q u a n tity  about 1100 tons, and th a t  the 
c o n tra c t m ean t th a t i f  a n y th in g  lik e  1100 tons 
was re q u ire d  to  f i l l  the  sh ip , the de fendant was to  
p ro v id e  i t — he was n o t to  hes ita te  about a few  tons 
m ore  o r  less. T he  case o f G w ill im  v. D a n ie l (2 
C. M . &  E . 61) he con tended was an a u th o r ity  to  
show th a t words such as these are n o t trea ted  in  
la w  as w o rds  o f con trac t. L o rd  A b in g e r  the re  
said of the w ords  “  say from  1000 to  1200 ga llons ”  
th a t  they mean m ere ly  th a t in  a il p ro b a b ility  the 
q u a n t ity  produced w i l l  am o u n t to  1000 to  1200 
ga llons, and  do no t am oun t to  a w a rra n ty . The  
m ost recen t case was M cC onne ll v. M u rp h y  (L .  
E ep . 5 P. 0 . 202 ; 28 L .  T . E ep . 713 ); the  agree
m e n t the re  was fo r  a sale o f  “  a ll o f th e  spars 
m anu fa c tu re d  by  M cO onnel, say about 600 red  
p in e  spars,”  and o n ly  497 spars were tendered, no 
m ore  be ing  m anu fac tu red  by M cC o nn e ll o f  th e  
agreed d im ensions, y e t th e  c o u rt he ld th a t the 
ag reem ent had been co m p lied  w ith  by th e  tender 
o f the  497 spars, and th a t  th e  w ords “ say about 
600,”  w ere  w ords o f expecta tion and es tim a te  
o n ly , and d id  n o t am oun t to  aD u n d e rta k in g . H e  
a lso re fe rred  to  L ie m in g  v . S n a ith  (16 Q .B . 2 75 )

Cohen, Q.C. (W ood M i l l  w ith  h im ), fo r  th e  
defendant, contended th a t  th e  w ords, “  say 
about 1100 tons,”  were in se rte d  to  re lieve  the  
de fendant fro m  any o b lig a tio n  to  load a fu l l  
cargo, i f  i t  cou ld  n o t be done w ith  a bou t 1100 
tons, and i f  th e  de fendant p u t  on board a 
q u a n tity  w h ich  was s u b s ta n tia lly  about 1100 
tons, he d id  a ll th a t he need do. T h a t about 
1100 tons m ean t so m e th ing  a l i t t le  m ore than  
1100 tons, o r  som eth ing  a l i t t le  less, and th a t  
w h e th e r th e  de fendant p u t som e th ing  a l i t t le  
m ore , o r so m e th in g  a l i t t le  less th a n  1100 tons on 
board , he fu lf i l le d  h is  co n tra c t. T h a t, consequently, 
th e  c o n tra c t was fu lf i l le d  by th e  de fendan t when 
he p rov ided  1080 tons. The  sh ipow ner, w ho knew  
th e  capac ity , o r o u g h t to  kn o w  it ,  in se rte d  those 
w o rds  in  o rde r to  le t  th e  ch a rte re r know  before
hand w h a t q u a n tity  to  p rov ide , and to  re lieve  h im  
fro m  th e  expense o f p ro v id in g  a q u a n tity  th a t 
m ig h t  tu rn  ou t too g rea t, o r fro m  the  expense of 
h a v in g  to  o b ta in  a fu r th e r  su p p ly  o f ore, i f  w ha t 
he had a t f i r s t  p ro v id e d  tu rn e d  o u t too li t t le .  
T he  w ord  “ a b o u t”  was considered and  com m ented 
on in  the  case o f Croes v . E g lin  (2 B. and A d . 106), 
and the re  i t  was show n th a t i t  g ives a v e ry  con
siderab le  la titu d e .

B bett, J .— I  have fe lt  some d if f ic u lty  in  dec id 
in g  the  question  now  before us, b u t I  do no t th in k  
th a t  an y  advantage w i l l  be gained b y  ta k in g  
fu r th e r  t im e  fo r the cons ide ra tion  o f th e  m a tte r. 
I t  is a question  w h ich  depends upou  the 
p ro p e r co n s tru c tio n  to  be g ive n  th e  ch a rte r-

p a rty . T he  de fendan t u n d e rto o k  b y  th e  cha rte r- 
p a rty  to  load a “ fu l l  and com ple te  cargo o f iro n  
ore, say a b o u t 1100 tons.”  N o w , th e  cargo  
a c tu a lly  loaded by th e  de fendant upon  the  
cha rte red  vessel am ounted  o n ly  to  1080 tons, 
w h ils t th e  sh ip  re q u ire d  a cargo o f  1210 tons in  
o rde r to  be fu l ly  and  co m p le te ly  laden. I t  is 
obvious, then , tb a t th e  de fendan t d id  n o t load 
a “  fu l l  and com p le te  cargo o f iro n  ore,”  accord
in g  to  the  o rd in a ry  sense o f  those words. The  
p la in t if f  seeks to  recover fo r the  whole d iffe rence  
between w ha t w ou ld  c o n s titu te  a fu l l  and com ple te  
cargo and the  cargo a c tu a lly  sh ipped.

I u  o rde r to  construe  th is  co n tra c t the  re la tio n sh ip  
o f  the  pa rties  m u s t be borne in  m ind . The  sh ip 
ow ner undertakes to  have the sh ip  ready a t the 
p o rt o f load ing  to  receive the cargo by  the  specified 
tim e , he, ra th e r  than  the cna rte re r, o u g h t to  kn o w  
the  ca p a c ity  o f the  sh ip  w h ich  he le ts  o u t to  the  
cha rte re r. T he  ch a rte re r undertakes to  have the  
cargo ready fo r  lo a d in g  a t th e  specified t im e  and 
place, and  to  pay dem urrage  if ,  by reason o f h is 
d e fa u lt in  th a t respect, the  sh ip  is  de ta ined  beyond 
th e  lay  days.

N ow , w b a t is  the  law  as la id  dow n by  the  
co u rts  app licab le  to  sta tem ents made as to  the 
capac ity  o f sh ips in  ch a rte r-p a rtie s?  fo r  p a r
ties m u s t be taken  to  r ia k e , as in  fac t they  
do m ake, th e ir  con trac ts  w ith  reference to  the 
cons truc tion  w h ich  has been p u t upon  s im ila r  
in s tru m e n ts  in  co u rts  o f ju s tice . T he  cases o f  
Thomas v . C larke  (2 S ta rk . 450) and H u n te r  v. F r y  
(2 B . &  A id .  421) decide th a t  where, in  th e  com 
m encem ent o f a c h a rte r-p a rty , a sh ip  is described 
as o f  th e  bu rden  o f so m any tous, and in  the  body 
o f th e  c h a rte r-p a rty  th e  ch a rte re r agrees to  load a 
fu l l  and  com ple te  cargo, th e  d e sc rip tio n  has 
no e ffect upon th e  agreem ent to  load a fu l l  
and com ple te  cargo, and how ever m uch th e  
a c tua l capac ity  o f the sh ip  exceeds the  capacity  so 
sta ted, th e  ch a rte re r is  bound to  load a fu l l  and  
com ple te  cargo. Instead o f a s ta tem en t s im ila r  
to  the  one in  th e  cases m en tioned , made a t the  
b e g in n in g  o f th e  ch a rte r-p a rty , we fin d  now  th a t 
i t  is usua l to  in s e rt iu  tho  clause its e lf, b y  w h ich  
th e  ch a rte re r agrees to  load a fu l l  and com ple te  
cargo, th e  w ords “  say about ”  so m any tons. 
T h is  a lte ra tio n  in  th e  fo rm  o f ch a rte r-p a rtie s  
m u s t be considered b y  th e  l ig h t  o f th e  cases 
I  have m entioned , and so cons ide ring  i t ,  
i t  is , in  m y op in io n , p la in  th a t  the w ords “  say 
a b o u t”  so m any tons are in f  ended to  have some e ffect 
on the  agreem ent to  load  a fu l l  and com ple te  cargo, 
and  are n o t mere “  w ords o f expecta tion .”  I t  
seems to  me th a t we g ive  p rope r e ffect to  these 
w ords  i f  we h o ld  the  m ean ing  to  be th a t  th e  sh ip 
ow ne r w i l l  be co n ten t w ith  a c argo  o f about 1100 
tons i f  th e  sh ip  w i l l  b o ld  m ore than  th a t q u a n tity , 
and  th a t  i f  she w i l l  o n ly  ho ld  less th a n  th a t  quan
t i t y ,  then  a lu l l  cargo, w ha tever th a t m ay be, m us t 
be shipped. I f  th e  w ords are m ere w ords o f 
expecta tion  th e y  m ay have the  effect o f d e lu d in g  
cha rte re rs , by caus ing  them  to  b r in g  dow n fo r  
sh ip m e n t cargoes o f abou t th e  specified q u a n tity , 
o n ly  to  fin d  th a t  they have b ro u g h t dow n m uch 
too sm a ll cargoes, and th a t  th e y  have to  in c u r  
fre s h  expenses and b r in g  dow n fu r th e r  q u a n titie s , 
pay ing , perhaps, de m u rra g e  on the  sh ip  the w h ile .

C o n s tru in g  the  words, then, as 1 have suggested, 
i t  becomes necessary iu  th is  case fo r us to  d e te r
m in e  w ha t we w il l  Bay is  th e  q u a n tity  req u ire d  to  
f u l f i l  an agreem ent to  p ro v id e  about 1100 tous. I f
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th e  presen t had been a case in  w h ich  th e  ju r y  had 
to  decide upon  th is  p o in t, th e  p ro p e r d irec tio n  to  
them  w o n ld  have been th a t  the  dev ia tion  fro m  
1100 tons m u s t n o t be a ve ry  la rge  one, th a t  they  
m u s t say w h a t d e v ia tio n  w o u ld  o rd in a r ily  be 
unders tood  as a llow ed by th e  w o rd  “ about.”  
T he re  can, o f  course, be no exact ru le  o f  law  as to 
th is , b u t as we have to  decide i t  we m u s t do so, 
and we th in k  th a t 3 pe r cent, above the 1100 tons 
is  somewhere about a fa ir  allowance. W e, th e re 
fo re , fo r  th e  purpose o f th is  p a rt ic u la r  case, fin d  
th a t  th e  sh ipow ner o u g h t to  have had a cargo o f 
1133 tons loaded, and th a t he is e n tit le d  to damages 
fo r  th e  s h o rt load ing , 1080 tons o n ly  hav ing , in  fact, 
been loaded. Then he w il l  n o t be e n tit le d  to  q u ite  
the  fu l l  f re ig h t  on these 33 tons, because i t  w ou ld  
have taken  loD ger to  load the  sh ip  i f  th e  a dd i
t io n a l q u a n t.ty  had been loaded, he w i l l  be e n tit le d  
to  the  f re ig h t  w h ich  he w ou ld  have rece ived on 
these 53 tons, had they  been d u ly  sh ipped, m inus  
the  cost o f ea rn ing  it .

A r c h i b a l d , J .— I  am  o f  the same op in ion , 
th o u g h  I  have d u r in g  the  course o f the  a rg u m e n t 
fe lt  some d if f ic u lty  in  a r r iv in g  a t th e  tru e  con
s tru c tio n  o f th is  ch a rte r-p a rty . T h e  cases o f 
O w ill im  v. D a n ie ll (2 C. M . &  R . 61) and L ie m in g  
v .  S n a iih  (16 Q. B. 275;  20 L . J. 164, Q. B .), w h ich 
have been c ited , were cases in  w h ich  the con trac ts  
upon w h ich  th e  cou rts  had to  place a cons tru c tio n  
were con trac ts  fo r  the sale of goods. I n  the fo rm e r 
o f these cases th e  words “  say fro m  1000 to  1200 
ga llons ”  were he ld  to  be w ords m ere ly  o f expec
ta tio n , w h ils t  in  the  la t te r  the  words, “ say n o t less 
th a n  100 packs,”  w ere  he ld  to  be n o t m ere words 
o f expecta tion  b u t w ords o f con tra c t. The  sub ject- 
m a tte r  o f each con tra c t m u s t be looked to  in  deal
in g  w ith  phrases o f th is  k in d , and the  n a tu re  o f 
each co n tra c t and  th e  fo rm  and object o f i t .  Oases 
re la t in g  to  sales o f goods do n o t th ro w  m uch lig h t  
on the  p re se n t case. T h is  is a case of a con trac t 
fo r  the  c h a rte r  o f a, sh ip , and in  con s id e rin g  its  
c o n s tru c tio n  we m u s t n o t fo rg e t th e  re la tiv e  posi
tio n s  o f the  ch a rte re r and tne  sh ipow ner. The 
ch a rte re r cannot be expected to  know  th e  capacity 
o f  th e  sh ip  he is about to  ch a rte r so w e ll as th e  
ow ner o f th e  sh ip  know s i t .  T he  w o rds  “ say 
about 1100 tons ’ seem to me, when considered by 
th e  l ig h t  of the  re la tio n s h ip  o f th e  parties, and the 
n a tu re  o f the  co n tra c t, to  be w ords o f con tra c t. 
W e g ive , i t  seems to  me, an e ffec t to  a ll th e  te rm s 
used by th e  parties  by h o ld in g  th a t th e  ch a rte re r's  
o b lig a tio n  was th a t  he shou ld  load th e  sh ip  up to 
he r ac tua l capac ity , i f  i t  cou ld  be done by  lo a d in g  
a q u a n tity  about 1100 tons, b u t th a t,  i f  i t  re q u ire d  
a g re a te r q u a n tity , then  th a t  the sh ipow ner w ould  
be satisfied  w ith  about 1100 tons. H e  was 
bound, then, to  load a fu l l  cargo o f “ about 1100 
tons ”  in  the  presen t case. T h is  he has n o t done. 
I  agree w ith  th e  res t o f th e  c o u rt as to  th ree  per 
cent, b e in g  a reasonable percentage to  a llow , and 
also as to  the  damages to  be awarded.

L in d le y , J.— I  am o f th e  same op in ion . T he  
w ords  “  say about 1100 tons ”  were m eant, I  th in k ,  
to  g u id e  th e  ch a rte re r as to  the  am oun t o f cargo 
w h ich  he was to  be prepared w ith . One cons tru c 
t io n  so u g h t to  be g ive n  to  them  was th a t  the  
w ords “  fu l l  and com ple te  c a rg o ”  governed  them , 
and they w ere  m ere words o f expecta tion , or, in  
o th e r language, w ords w h ich  had no e ffect w h a t
ever. T h is  cannot be so ; i t  w o u ld  be a co n s tru c 
t io n  g iv in g  no m ea n in g  to  p a rt o f th e  language 
used. A n o th e r  c o n s tru c tio n  suggested was th a t
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th e  c h a rte re r cou ld  no t be bound to  load m ore  
th a n  1100 tons a t the m ost. T h is  seems to  me to  
be a co n s tru c tio n  open also to  the  ob jec tion  o f 
g iv in g  no m ean ing  to  p a r t  o f th e  language used. 
I t  g ives no m ean ing  to  th e  w ords “  fu ll and com 
p le te  cargo.”  T he  tru e  co n s tru c tio n  m u s t be one 
g iv in g  e ffect, i f  possible, to  a l l  the  w ords  used, 
and th is  I  th in k  th e  co n s tru c tio n  w h ich  we a dop t 
does— th a t is, th a t tho  ch a rte re r is  to  load a fu l l  
and com plete cargo, p rov id e d  th a t such ca rgo  
sha ll no t exceed a q u a n tity  about 1100 tons. Then 
as to  w ha t cargo  does n o t exceed a q u a n tity  
“ about 1100 tons,”  I  th in k  the  suggested 3 p e r 
cent, is  a fa ir  am oun t to  requ ire .

S o lic ito rs  fo r  p la in t if f ,  W altons, B u lb ,  and 
W alton.

S o lic ito rs  fo r  defendant, Ing ledew , Ince, and 
Greening.

3uiiicial Committee of tije Council.
OX APPEAL EROM T H E  COURT OP Q U EE N 'S  B E N C H  POR 

LO W ER CANADA.

Reported by J. P. A s p in a l l , Esq., Barrister-at-Law.

M a rch  17, 18, 23, and  24, an d  A p r i l  7, 1876. 
(P re s e n t: T he  R ig h t H ons. S ir  J ames Co lvile , 

S ir  B arnes P eacock, S ir  M . Sm it h , and S ir  
R obert Co llier .)

M oore v . H arris.
B i l l  o f  la d in g — Exceptions— Place o f  des tina tion—  

L a te n t a n d  apparen t damage— Rem oval o f  goods 
— C a n a d ia n  law .

B y  a  b i l l  o f  la d in g  i t  was agreed th a t ce rta in  goods 
were “  to be delivered f ro m  the ship’s deck, where 
the sh ip 's respons ib ility  sh a ll cease, a t the po rt o f  
M ., unto  the G. B a ilw a y  Com pany, and  by them  
to be fo rw a rd e d  to T ., and  a t the o f  oresaid s ta tion
delivered to A ..............N o  damage th a t can be
insu red  aga inst w i l l  be p a id  fo r ,  n o r w i l l  a n y  
c la im  whatever be adm itted, unless made before 
the goods are removed.”

The goods a rr ive d  in  a damaged cond ition , but the 
damage was no t discovered t i l l  they a rr ive d  a t 
A .’s warehouse, though there was evidence th a t i t  
m ig h t have been discovered by a  ca re fu l exam ina 
tio n  on the w h a r f  a t M . o r a t the sta tion  at, T. 
I n  an  action brought by the consignee aga inst 
the sh ipow ner to recover such damage :

H e ld , th a t the “  rem oval ”  contemplated by the b i l l  
o f la d in g  was rem oval f ro m  the ra i lw a y  a t T ., the 
id tim a te  destination, no t o n ly  f ro m  the sh ip  a t 
M . ; th a t the exception covered la ten t as w e ll as 
apparen t damage, an d  tha t the p la in t i f f  could  
no t recover.

H e ld  fu r th e r ,  th a t the b i l l  o f  la d in g , hav ing  been, 
■mode in  E n g la n d  by the m aster o f an  E n g lis h  
ship, was a contract to be governed and  in te r 
preted by E n g lis h  la w , and  tha t p rin c ip le s  
derived f ro m  the m aritim e  la w  o f  F rance  an d  the  
C anad ian  c iv i l  code could not be app lied  to it .  

Judgm ent o f  the cou rt below affirm ed.
T his was an appeal fro m  the  C o u rt o f Queen’s 
B ench  fo r  L o w e r Canada, a ff irm in g  a decree o f 
M ackay, J . in  fa v o u r o f th e  respondent.

T h is  was an action b ro u g h t b y  C harles M oore  
and B e r ry  M oore, o f the c ity  o f T o ron to , m er
chants, and co-partners, c a rry in g  on trad e  u n d e r 
th e  name o r f irm  o f “  C harles Moore; and Co.,”  
aga inst D a v id  H a r r is ,  o f  th e  c ity  o f M on tre a l,
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m aste r o f a ce rta in  screw  steam sh ip  ca lled the  
M edw ay, then  ly in g  in  th e  p o r t  o f M o n tre a l to  re 
cover th e  sum  o f 9553 d o lla rs  and  5 cents, as '¿he 
va lue  o f 306 packages o f tea, sh ipped a t London  
on board th e  said sh ip  M edw ay, o f w h ich  the re 
spondent was then  m aster. O n th e  12 th  A p r i l  
1870, a w r i t  o f a tta chm e n t on th e  said sh ip  
M edw ay  was issued in  th e  said su p e rio r c o u rt fo r  
th e  d is tr ic t  o f L o w e r Canada on the 6 th  J u ly  
1870, and annexed to  the  w r i t  was th e  decla ra tion , 
dated the  same day. I n  th e  dec la ra tion  th e  appel
la n ts  a lleged th a t  ce rta in  persons nam ed T o rry , 
P aget, and Co., a t London , had sh ipped on board 
th e  said sh ip  M edway, in  good o rd e r and cond ition , 
ce rta in  packages o f tea, m arke d  as p e r m a rg in  o f 
b i l l  o f la d in g , to  be de live red  as pe r b i l l  o f lad iog , 
s igned  by th e  defendant, a t th e  p o rt o f  M o n tre a l 
u n to  the  G rand T ru n k  R a ilw a y  C om pany, to  be 
b y  the  la tte r  fo rw arded thence by ra ilw a y  to  T o ro n to  
to  the  p la in tiffs , the  consignees o f the said packages. 
T h a t about th e  b e g in n in g  o f the m o n th  of M ay  
th e  M edw ay  a rr iv e d  a t M o n tre a l w ith  th e  306 
packages on board, w h ich  were then  de live red  to  
th e  G rand T ru n k  R a ilw a y  Com pany, and b y  them  
fo r th w ith  conveyed to  T o ro n to  and de live red  to  
th e  p la in tif fs  about th e  15 th  M ay. The  declara
t io n  fu r th e r  a lleged  th a t  the said packages o f tea 
on the  voyage between Lo n do n  and M on tre a l, 
th ro u g h  the  m ere carelessness, neg ligence, and im 
p ro p e r conduct o f th e  said defendant and  h is 
m a rin e rs  in  sca tte rin g  about ch lo ride  o f lim e  and 
o th e r substances, became so im p re g n a ted  and 
affected b y  th e  sm e ll and taste  o f ch lo ride  o f lim e  
as to  be u t te r ly  valueless, and th e  p la in tif fs  
c la im ed fro m  th e  de fendant fo r  damages 9553 
d o lla rs  5 cents, as th e  va lue  o f  th e  said packages.

The de fendant by  h is plea denied th e  a llega tions 
in  the decla ra tion , and fu r th e r  set fo r th  th e  excep
tio n  clause and ce rta in  o th e r cond itions  o f th e  b i l l  
o f la d in g , and alleged th a t  th e  said b i l l  o f la d in g  
an d  th e  exception clause and cond itions the reo f 
re lieved  the  de fendant from  lia b il ity .

1. Because no damage wns caused to  th e  said 
packages by any cause no t excepted in  the b i l l  o f  
la d in g .

2. Because th e  defendant de live red  th e  said 
packages to  the  G rand T ru n k  R a ilw a y  Com pany a t 
M on tre a l, and no c la im  was then  o r  before, o r  fo r  
a lo n g  tim e  a fte rw ards, made by th e  said ra ilw a y  
com pany o r  by  th e  p la in t if fs  o r  th e  defendant.

3. Because the  p la in t if fs  accepted and received 
th e  said packages a t T o ron to , and fo r  a lo n g  tim e  
m ade no c la im  on the  defendant.

4. Because the  invo ice  va lue  o f the  said tea was 
equal o n ly  to  6132 do lla rs , and th a t  even sup
pos ing  the  goods were dam aged b y  a cause n o t 
excepted in  the  b il l  o f la d in g , the  de fendan t cou ld  
n o t be he ld  responsib le  o r  made liab le  fo r  such 
damages to  a g re a te r ex ten t th a n  such invo ice  
va lue.

T he  p la in t if fs  b y  th e ir  re p lic a tio n  and answer 
to o k  issue on th e  facts a lleged in  th e  defendants’ 
p lea, and th e  pa rties  proceeded to  e v id e n ce ; and 
on th e  30 th  Dec. 1872, th e  S u p e rio r C o u rt gave 
ju d g m e n t fo r  th e  de fendant and d ism issed the  
case o f the  p la in tiffs . T he  ju d g m e n t o f  tbe  co u rt 
was de live red  by M ackay, J., before whom  the  
case was, as fo llow s :

The  c o u rt h a v in g  heard  th e  pa rties  b y  th e ir  
counsel, as w e ll upon th e  m o tio n  by de fendan t to  
re je c t evidence in  re b u tta l o f  p la in t if f 's ,  and to  
w h ic h  said m o tio n  due reg a rd  has been had as

on the  m e r its  o f th is  cause, h a v in g  exam ined the  
proceedings, p roo fs  o f record , and  evidence ad
duced, and h a v in g  m a tu re ly  de libera ted .

C ons id e rin g  th a t  p la in t if fs  have fa ile d  to  
establish  r ig h t  to  a ju d g m e n t aga in s t de fendant 
in  the  present cause o r action .

C ons id e rin g  th a t some o f th e  m a te ria l a llega 
tions  o f th e ir  d e c la ra tio n  are u n p ro ve d  and sbmo 
o f them  d is p ro v e d :

C ons ide ring  th a t  th e  conduct o f consignees o f 
goods ca rr ie d  b y  com m on ca rrie rs  o u g h t to  be 
fra n k  and lo ya l tow a rd s  the  ca rrie rs  in  a ll cases in  
w h ich  i t  is c la im ed aga inst them  th a t  goods 
ca rrie d  have been lo s t o r  dam aged d u r in g  the  
c a rr ia g e :

C ons ide ring  th a t  the  de fendant was bound  to  
d e live r a l l  the  teas he g o t to  c a rry  fo r  p la in tif fs  
in  the  co n d itio n  in  w h ich  he g o t them , and i f  
th e y  be damaged m u s t pay damages acco rd ing  to  
th e ir  va lue, and  th a t p la in tif fs  w ere bound to  
receive said teas i f  n o t to ta lly  unm erchantab le  and 
good fo r  damages (p rope r in d e m n ity ) , and i f  m ean
in g  to  take th e  pos itio n  th a t  th e  teas were to ta lly  
unm erchantab le  o u g h t to  have o ffered to  g ive  
th e m  u p  to  de fendan t fo r  h is  ow n account, and to  
have n o tif ie d  h im  to  tb a t e ffect, and the rea fte r 
charge h im  as in  case o f to ta l loss :

C ons ide ring  th a t p la in t if fs  by  th e ir  dec la ra tion  
charge de fendan t as fo r to ta l loss o f th e  teas re 
fe rred  to , w h ich  are sa id to  he lo s t and “  u t te r ly  
w o rth less ,”  th a t the  p la in t if fs  nevertheless received 
th e  teas w h ich  have n o t even y e t been fa ir ly  enough 
exam ined to  w a rra n t p la in tif fs  c h a rg in g  defendants 
as th e y  d o :

C ons id e rin g  th a t p la in t if fs  have neverabandoned 
said teas to  defendant, no r n o tifie d  h im  to  th a t 
effect, b u t have a c tu a lly  refused to  a llow  h im  (by 
h is  agents and servants in  th a t  behalf) to  take  
samples o f them  as he w ished, th e  p la in t if fs  so re 
ta in in g  (even a fte r  the  in s t itu t io n  o f  th e  presen t 
ac tion ) a possession o f said teas adverse ly  to  defen
dan t.

C ons ide ring  i t  p la in  th a t  th e  said teas, ins tead  
o f be ing  “  u t te r ly  w o rth less ”  have a m a te r ia l 
value, and w ou ld  sell fo r  a la rge  sum  o f m oney, 
p robab ly  over s ix  thousand do lla rs .

C ons id e rin g  p la in t if fs ’ tre a tm e n t o f  de fendant 
a rb it ra ry ,  and th a t  th e ir  p resen t s u it  o r  a c tio n  
cannot be m a in ta ined , d o th  d ism iss  said p la in t if fs ’ 
action , and d o th  declare th e  a tta chm e n t in  th is  
cause dissolved, th e  w ho le  w ith  costs.

T be  p la in t if fs  appealed fro m  the  ju d g m e n t to  
th e  C o u rt o f Queen’s B ench  fo r  L o w e r Canada, 
and on th e  22nd Sept. 1874, th a t  c o u rt con
s is t in g  o f M r.  C h ie f Jus tice  D o rio n , M r. Justice  
M o n k , M r. Justice  Taschereau, M r. Jus tice  R a m 
say, and M r. Ju s tice  S auborn, co n firm ed  the  deci
sion o f the  c o u rt below, h o ld in g  th a t the  appe llan ts  
had fa iled  to  estab lish  by p ro o f th e  a llega tions o f 
th e ir  dec la ra tio n , and p a r t ic u la r ly  th e  q u a lity  o f 
th e  tea when shipped, o r th a t th e  said tea was 
damaged w h ile  on board the M edw ay, and, fu rth e r , 
th a t the  appe llan ts  d id  n o t U6e due d iligence  in  
n o t ify in g  the de fendant o f th e  a lleged damage to  
th e  said tea. T hey , the re fo re , con firm ed  th e  said 
ju d g m e n t, w ith  costs, and o rdered  rem iss ion  of 
record  to  the  c o u rt below. F ro m  th is  decision 
M r. Ju s tice  M o n k  dissented.

F ro m  th is  ju d g m e n t the  consignees appealed.
T he  facts and a rgum en ts  appear fu l ly  in  th e ir  

i L o rd sh ip s ’ ju d g m e n t.
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Cohn, Q .C. and R . Vaughan W illia m s  ap 
peared fo r  the  appellants.

W a th in  W illia m s , Q .C. and Lu rn le y  S m ith  fo r  
th e  respondent.

A p r i l  7.— S ir M ontague Sm it h  delivered the 
judgm ent of the c o u r t :

T h is  is  an appeal fro m  a ju d g m e n t o f  the  C o u rt 
o f Queen’s B ench  fo r L o w e r Canada, a ff irm in g  a 
decree o f the  S up e rio r C o u rt, w h ich  dism issed the 
p la in t i f f ’s action.

T he  appe llan ts , w ho are m erchan ts  in  T o ro n to , 
b ro u g h t the  action  aga in s t th e  respondent, th e  
ow ner o f th e  steam ship  M edw ay, one o f a 
lin e  o f steamers between London  and  M o n 
tre a l, fo r  the va lue  o f th e  damage a lleged to  
have been done to  306 packages o f tea on the 
voyage fro m  London  to  M on trea l.

B y  th e  b i l l  o f la d in g , s igned in  Lo n do n  b y  
th e  m aste r’s a gen t on th e  12th A p r i l  1870, 
th e  306 packages were “ to  be d e live re d  from  
th e  sh ip ’s deck, w here th e  sh ip ’s re s p o n s ib ility  
sha ll cease, a t th e  p o rt o f M o n tre a l,”  . . . . 
“ u n to  th e  G rand T ru n k  R a ilw a y  C om pany, and 
b y  them  to  be fo rw a rded  thence per ra ilw a y  to  
th e  s ta tion  nearest to  T o ro n to , and a t th e  aforesa id  
s ta tio n  de live red  to  Messrs. C harles M oore  and Co., 
o r to  th e ir  assigns.”  T he  exception con ta ins a 
lo n g  l is to f  special r isks , besides genera l p e rils  o f the  
sea, w he the r a ris in g  fro m  neg ligence o r o therw ise . 
T he  in s tru m e n t also con ta ins  the  fo llo w in g  con 
d it io n , upon  the  la s t clause o f w h ich  a m a te ria l 
question  a r is e s :—

“ N o  damage th a t can be insu red  aga inst w i l l  be 
p a id  fo r, n o r w i l l  a n y  c la im  whatever he adm itted  
unless made before the goods are removed.”

T he  case o f  the p la in t if fs  as s ta ted  in  th e ir  
dec la ra tion , was th a t d u r in g  th e  voyage the 
tea “  had become im p regna ted  and a ffected w ith  
th e  odour and. taste, o f ch lo ride  o f lim e  and 
o th e r in ju r io u s  substances,”  and th a t  the  damage 
so occasioned was n o t w ith in  any o f th e  ex
ceptions o f th e  b i l l  o f la d in g . T he  defence, 
s ta t in g  i t  genera lly , was f ir s t  th a t th e  tea 
was n o t dam aged on board  th e  sh ip  ; and  i f  i t  
was, th a t  in  one way o f a cco u n tin g  fo r  i t ,  the  
in ju ry  was w ith in  the  excepted r is k s ; and secondly, 
th a t  th e  c la im  was barred  b y  th e  de lay w h ich  
occurred in  m a k in g  it .

T he  evidence fo r th e  p la in t if fs  was to  the  
e ffec t th a t, d u r in g  th e  voyage, sca rle t feve r 
b ro ke  o u t am ong the steerage passengers, and, 
u n d e r the  advice of the  surgeon, c tilo rid e  of 
lim e  and  ca rb o lic  ac id  were em ployed as d is 
in fec tan ts . T h a t the  ch lo ride  was th ro w n  in  la rge  
q u a n tit ie s  about the fore cab in  and o the r pa rts  of 
th e  sh ip  occupied by the  passengers, and ca rbo lic  
acid som etim es used in  th e  same places, appears 
to  have been s a tis fa c to r ily  proved. T he  p la in t if fs ’ 
packages— how m any of them  d id  n o t appear
and packages o f tea b e lo n g ing  to  o th e r consignees 
were stowed in  th e  ho ld  under th is  cab in , and the 
passengers’ t ru n k s  were in  a place near them . The  
passengers, i t  is  said, sn ffe red  g re a tly  d u r in g  th e  
voyage fro m  th e  sm e ll o f th e  d is in fec tan ts , and 
w hen th e ir  tru n k s  were opened on shore the  
clothes con ta ined  in  th e m  were found to  be s tro n g ly  
im p regna ted  w ith  the  same odour. The sh ip  
a rr iv e d  a t M o n tre a l on th e  2nd  o r 3 rd  M ay, h a v in g  
sailed from  London  on th e  14 th  A p r i l .

T he re  were, in  a ll,  4000 o r 5000 packages o f tea on 
board d ispersed in  va rious pa rts  o f th e  sh ip . The  
p la in t if fs ’ were landed w ith  th e  o thers, and a ll were

placed in  sh ip p in g  sheds, w here th e y  w ere sorted, 
and th e n  ta ke n  to  the  f r e ig h t  sheds o f the  G rand 
T ru n k  R a ilw a y  C om pany. F ro m  thence th e y  
were ca rr ie d  by  ra ilw a y  to  T o ron to , and deposited 
in  the ra ilw a y  com pany ’s bonded warehouses 
the re . A f te r  ly in g  a day o r  tw o  in  these ware
houses th e  packages were ca rried  in  th e  ra ilw a y  
com pany’s w agons to  th e  p la in t if fs ’ ow n warehouse.

The un lo a d ing  o f the  sh ip  occupied severa l days, 
and the  p la in t if fs ’ packages were fo rw arded  in  
th re e  lo ts . These lo ts  were rem oved fro m  the  
sh ip p in g  sheds to  th e  ra ilw a y  f re ig h t  sheds in  
M o n tre a l on the  6 th , 9 th , and 12th M ay, and were 
respective ly  de live re d  a t th e  p la in tif fs ’ warehouse 
in  T oro n to  on th e  13th, 16th, and 17 th  M ay.

M uch  evidence was g ive n  as to  to  th e  s to r in g  and 
tra n s p o r t o f th e  packages a fte r  th e y  le f t  th e  sh ip , 
to  exclude th e  suppos ition  th a t they  were damaged 
in  th e ir  tra n s it  fro m  th e  sh ip  to  th e  p la in t if fs ’ 
warehouse.

I t  appears th a t upon th e  a rr iv a l o f some o f th e  
packages a t the  p la in t if fs ’ warehouse, th e ir  sh ip 
p in g  c le rk  and fo rem an (M acfarlane) perceived a 
pecu lia r sm e ll in  them , and called th e  a tte n tio n  o f 
th e  carm en to  it .

O n the  18 th  M a y  the  p la in t if fs  ca lled in  fo u r p e r
sons, v iz ., tw o  grocers, a m erchan t, and  a tea 
b ro k e r  to  exam ine the  tea, and obta ined fro m  them  
th e  fo llo w in g  re p o rt, w h ich  was susta ined b y  th e ir  
evidence g iven  in  th e  cause : “  W e fin d  th e  e n tire  
lo t  damaged and unm erchantab le . T he  damage 
appears to  have been caused b y  c h lo rid e  o f lim e, 
o r some o th e r chem ical. W e  fin d  th e  packages 
im p re g n a ted  w ith  th e  odour, as also th e  con ten ts.”

On the  27 th  M ay  ano the r su rvey  o f th e  tea was 
h e ld  fo r  the  purpose o f o b ta in in g  a re tu rn  o f d u ty , 
and the  surveyors then  called in  re p o rte d  damage 
to  th e  e x te n t o f 99 p e r cent.

N o  no tice  w ha teve r o f th e  damage o r  o f these 
surveys was g iven  to  th e  ca p ta in  o r  agent of th e  
sh ip  u n t i l  th e  30bh M ay, w hen the  so lic ito rs  o f the 
p la in t if fs  w ro te  to  M r. Shaw, the  agent o f  the 
sh ip  a t M on tre a l, in fo rm in g  h im  th a t “ the  tea 
upon  its  a rr iv a l was found to  have been spoiled 
and rendered  a lm ost w orth less b y  reason o f its  
h a v in g  been im p ro p e rly  ca rrie d ,”  and in v it in g  
h im  to  be presen t a t a su rvey o f  the  tea proposed 
to  be he ld  on th e  9 th  June. To th is  le tte r, w h ich  
was received b y  M r.  Shaw on the  3rd  June , no 
answ er was re tu rn e d . T he  su rvey, however, to o k  
place, and a repo rt, in  substance th e  same as th a t 
o f the  18 th  M ay, was made. O th e r evidence was 
g ive n  by th e  p la in tif fs , b u t none as to  th e  cond i
t io n  o f the  tea when shipped.

T he  defendant ca lled w itnesses to  re b u t th e  
p resu m p tio n  th a t the  damage was done in  
th e  sh ip , and am ong th e m  stevedores and o thers 
w ho were p resen t when th e  cargo was d is 
charged, and  say th a t  as fa r  as th e y  observed, 
th e  floors over the  h o ld  were t ig h t ,  and th e  pack
ages undam aged ; b u t i t  is  rem arkab le  th a t  none 
o f the  officers o r crew  o f the  sh ip  were exam ined.

M r.  Jus tice  M ackay, the  Judge o f the  S u p e rio r 
C o u rt, w ho tr ie d  the cause, does n o t seem to  have 
g rapp led  w ith  th e  question, w he the r the  tea was 
damaged in  th e  sh ip . T he  “  considérants ”  o f h is 
ju d g m e n t are p r in c ip a lly  d irec ted  to  th e  conduct 
o f the  p la in tif fs  in  d e la y in g  to  make th e ir  c la im , 
and in  exagge ra ting  th e  e x te n t o f the  damage ; 
and i t  can on ly , i f  a t a ll, be in fe rre d  .that th is  ques
t io n  was decided by h im  in  the  negative  fro m  the  
genera l “  considéran t,”  th a t some o f th e  m a te ria l
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a llega tions o f the  dec la ra tion  are unp roved , and 
some of them  d isproved.

T h e ir  L o rdsh ips , how ever, have had th e  advan
tage  o f seeing the  reasons g ive n  b y  th e  Judges of 
th e  C o u rt o f Queen’s Bench, and the  m a jo r ity  
c e rta in ly  f in d  the  question  o f fa c t ag a in s t the 
p la in tif fs . B u t  the  judges, in  d ism iss in g  the  action, 
re s t th e ir  decision p r in c ip a lly  upon o th e r grounds, 
and th e ir  op in io n  on th e  question  o f fac t is  ev i
d e n tly  n o t a f irm  one. I t  is  based on w h a t they 
consider the  insu ffic iency  o f th e  evidence, and 
especia lly in  th e  absence of p ro o f o f th e  co nd ition  
o f th e  tea when shipped.

T h e ir  L o rdsh ips  cannot b u t th in k  th a t  the  p la in 
t i f f s ’ evidence, a lth o u g h  on some p o in ts  open to  
un favou rab le  com m ent, does, on th e  whole, 
m ake  o u t a s tro n g  p r im d  fa c ie  case th a t the  
damage was done in  the  sh ip , and th a t th e  p re 
sum p tio n  a r is in g  fro m  i t  is g re a tly  s treng thened  
b y  th e  conduct o f the  defendant in  d e c lin in g  to  
ca ll any of th e  officers o r  crew  o f the  sh ip  to  
exp la in  in  w h a t m anner and under w h a t cond itions 
th e  c h lo rid e  o f lim e  and ca rbo lic  acid were used, 
and the state o f th e  sh ip  d u r in g  the  voyage.

They also th in k  th a t the  judges gave undue w e ig h t 
to  th e  considera tion  that, the  p ’ a in tif fs  o ffered no 
p ro o f o f th e  co n d itio n  of the  tea when i t  was shipped. 
T here  iB no t, and, in  the  n a tu re  o f th in g s , cannot 
be, any genera l ru le  o f law  o r evidence on the  
sub ject. I t  m us t depend on th e  circum stances 
o f  each case, how  fa r  such p roo f is necessary, and 
th e  case is  to  be regarded as in co n c lu s ive ly  proved 
w ith o u t i t .  W here , fo r instance, a cargo  o f g ra in  
is  found  to  be heated— a damage w h ich  m ay arise 
e ith e r fro m  its  bad co n d itio n  when shipped, o r 
fro m  some cause e x is tin g  in  th e  s h ip —i t  m ay ba 
essential to  p rove  the  state o f the  cargo before its  
sh ipm ent* B u t  where, as in  th is  case (supposing, 
o f course, th e  evidence to  be believed), noxious 
substances, ca lcu la ted to  produce the  pecu lia r 
damage a c tu a lly  present, are found  to  have been 
used in  close p ro x im ity  to  th e  tea, cause and e ffect 
are so n e a rly  b ro u g h t to g e th e r th a t a conclusion 
can be reached w ith o u t p ro o f o f i ts  co n d itio n  a t 
th e  tim e  o f sh ipm en t.

T h e ir  Lo rdsh ip s  w ou ld  have th o u g h t i t  r ig h t  
to  discuss th e  evidence w ith  g re a te r m in u te 
ness, i f  o v e rru lin g  th e  f in d in g  o f th e  judges 
on th e  question  o f fa c t w o u ld  have lead to  the 
reve rsa l o f th e  ju d g m e n t u n d e r appeal. B u t 
th e ir  o p in io n  be ing  adverse to  th e  appellants 
on ano the r p a rt o f  th e  case, ic is  enough to  say 
th a t  th e y  are n o t so satisfied  o f th e  correctness o f 
th e  conclusions o f th e  judges below  on th a t 
question  as to  be able to  advise H e r  M a jes ty  to  
re s t he r a ffirm ance o f th e  ju d g m e n t appealed 
fro m  upon them .

I t  is also unnecessary,a fte r w h a t they  have ju s t  
in tim a te d , fo r  them  to  consider the  p o in t raised 
b y  M r. W a tk in  W illia m s , that, in  one w ay o f 
accoun ting  fo r  the  damage, th e  in ju r y ,  i f  done in  
th e  sh ip , w ou ld  fa l l  w ith in  th e  excepted po in ts  
m en tioned  in  th e  b i l l  o f lad ing .

T h e ir  L o rd sh ip s  w i l l  now proceed to  th e  de
fence founded on th e  co n d itio n  in  th e  b i l l  o f 
la d in g , th a t  no  c la im  w ha tever fo r  damage w i l l  
be a d m itte d  unless made jbe fo re  th e  goods are 
rem oved.

I t  was n o t, and cou ld  n o t be denied, th a t 
th is  co n d itio n , s tr in g e n t as i t  is , was b in d in g  
on th e  consignees; b u t its  a p p lica tio n  to  the 
c la im  in  question  was d ispu ted . I t  was con

tended th a t, “  before  th e  goods are  rem oved ”  
m ean t rem ova l fro m  th e  sh ip  a t M on tre a l, and n o t 
from  the  ra ilw a y  s ta tion  a t T o ro n to  ; and  th a t  the  
c o n d itio n  app lied  o n ly  to  apparen t damage, and 
the  in ju r y  susta ined by  th e  tea was n o t such 
damage

T here  is u n d o u b te d ly  d if f ic u lty ,  o w in g  to  th e  
am biguous language and in co n s is te n t p ro v i
sions o f the  b il l o f la d in g , in  d e te rm in in g  
w h e th e r th e  rem ova l refe rred  to  was th a t fro m  
the  sh ip  o r th e  ra ilw a y  s ta tio n . T he  co n s tru c tio n  
m ost cons is ten t w ith  th e  res t o f the  in s tru m e n t 
seems to  p o in t to  th e  la tte r  place. I t  was a t the 
ra ilw a y  s ta tio n  th a t in  express te rm s th e  goods 
w ere to  be de live red  to  th e  p la in t if fs ,  “ h e ig h t  
be ing  payable by  the  consignees as per m a rg in ; ”  
th is  f re ig h t  be ing , as i t  was a d m itte d , a th ro u g h  
fre ig h t  fro m  London  to  T o ro n to . B y  ano ther 
clause i t  is p ro v id e d  th a t  “  goods m u s t be taken  
aw ay w ith in  tw e n ty -fo u r hours a fte r a rr iv a l a t the  
ra ilw a y  s ta tio n  to  w h ich  they  are des tined .”  
A g a in , fre ie h t  is m ade due i f  payable  b y  con
signees, “  on a r r iv a l a t th e  place o f d e s tin a tio n .”  
O n the  o th e r hand i t  was po in ted  ou t th a t  i t  is 
p rov ided  th a t  th e  goods are to  be de live red  fro m  
th e  s h ip ’s deck, w here  th e  sh ip ’s re s p o n s ib ility  
sh a ll cease, and th is  d e liv e ry  is  to  be to  th e  r a i l 
w ay com pany; bu t, a lth o u g h  the  l ia b i l i t y  o f the  
sh ip  fo r  th e  subsequent damage th e n  ceases, i t  
w o u ld  be the  d u ty  o f the sh ip  to  con tra c t w ith  the  
ra ilw a y  com pany to  c a rry  on r.he goods to  T o ro n to , 
and, as a lready observed, th e  ra ilw a y  s ta tio n  is 
spoken o f as th e  place o f des tin a tio n , and i t  is 
the re  the  goods are to  be de live red  to  the  p la in 
tif fs .

The  clause : “ T hegoods  to  be ta ke n  fro m  a lo n g 
side by  the  consignee im m e d ia te ly  th e  vessel is  
ready to  d ischarge , o r o the rw ise  th e y  w i l l  be 
landed and stored a t th e  expense o f  th e  consignee, 
and a t h is r is k  ” — is no d o u b t opposed to  th e  
above co n s tru c tio n , b u t th is  clause is in co n s is te n t 
w ith  th e  engagem ent of th e  sh ipow ne r to  send on 
by ra ilw a y  a t a th ro u g h  fre ig h t to  T o ro n to . I t  is 
e v id e n tly  one o f the  p rin te d  clauses, and cannot 
c o n tro l th e  specific  u n d e r ta k in g  to  fo rw a rd  the  
goods to  T oron to .

M r.  Cohen, in  in s is t in g  th a t  th e  c o n d itio n  
re fe rred  to  the  rem ova l fro m  the  sh ip , de s iie d  
to  assist h is  m a in  co n ten tio n  th a t  th e  cond i
t io n  shou ld  be confined to  c la im s fo r  apparen t 
damage, since the re  be ing , as he said, l i t t le  
o p p o r tu n ity  fo r  exam ina tion  on a d e live ry  fro m  
th e  s h ip ’s side, i t  w ou ld  be unreasonable to  
suppose the  parties in tended  i t  to  a p p ly  to  
c la im s o the r th a n  fo r  such damage. S upposing, 
however, rem o va l fro m  th e  sh ip  was m eant, 
th a t  cons tru c tio n  w o u ld  no t, in  th e ir  L o rd s h ip ’s 
v ie w , m a te r ia lly  assist h is co n ten tion  ; fo r  in  
th a t case the  ra ilw a y  com pany w ou ld  bo th e  
agents o f th e  p la in tif fs  to  rece ive the  goods 
fro m  the sh ip , and i f  the  p la in tif fs , w ho had 
come u n d e r th is  s tr in g e n t cond itio n , were n o t 
con ten t to  leave th e  exam ina tion  o f the  packages 
to  the  officers of the  com pany, th e y  shou ld  have 
ta ke n  care to  em ploy a com petent a gen t fo r th a t 
purpose. There  were s h ip p in g  sheds on th e  w h a rf 
a longside  th e s h ip  in  w h ich  th e  packages on be ing  
landed were placed, and w here  the goods rem ained  
in  charge o f th e  agents o f th e  sh ip , w ho  so rted  
and a fte rw a rds  de live red  them  to  th e  ra ilw a y  
com pany’s servants. There is no reason fo r sup
pos ing  th a t  o p p o r tu n ity  w ou ld  n o t have been
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a ffo rded  in  these sheds fo r  in sp e c tin g  and exam in 
in g  the  packages.

B u t  th e  p r in c ip a l co n te n tio n  on b e h a lf o f  th e  
p la in t if fs  was th a t, w h ichsoever was the  place o f 
rem ova l re fe rre d  to , th e  co n d itio n  shou ld  be con
fined  to  apparen t damage. H o w , its  language is  
p la in , and w ith o u t any a m b ig u ity . The  f ir s t  b ranch  
o f  i t ,  “  no damage th a t  can be in su re d  aga ins t w i l l  
be pa id  fo r , ’ - a lth o u g h  lim ite d  to  insu ra b le  
damage, c le a rly  applies to  such damage, w h e th e r 
apparen t o r la te n t. T he  w ords o f th e  las t b ranch  
are  u n lim ite d  and un ive rsa l, “  any c la im  w h a t
ever.”  I t  was no t, indeed, denied th a t these 
w ords w ou ld , in  th e ir  n a tu ra l sense, inc lu d e  a ll 
damage, b u t i t  was said th e y  shou ld  be construed 
as th e  usua l acknow ledgm en t found  in  b ills  o f 
la d in g , “  sh ipped in  good co n d itio n ,”  has bean, 
and  confined to  e x te rn a l and p a ten t damage. I t  
is  to  be observed, how ever, th a t, a lth o u g h  the 
genera l u n d e rs ta n d in g  m ay have been so to  l im it  
th e  w ords o f th is  acknow ledgm en t, i t  is  n o t an 
uncom m on p rac tice  to  q u a lify  th e m  by such 
expressions as “  w e ig h t, va lue , and contents 
u n kn o w n .”

B u t  in  t r u th  th e  supposed ana logy does n o t 
e x is t. T h is  is  a co n d itio n  fo r  th e  sh ipow ners ’ 
benefit, and  i t  m ay w e ll be, th a t  stale c la im s 
fo r  la te n t damage w ere those aga inst w h ich  
he m os t desired to  gua rd . Tea is  an a rt ic le  
p e cu lia rly  lia b le  to  such damage. I t  m ay be 
in ju re d  no t o n ly  b y  con tact w ith , b u t b y  the 
vapours  o r odours a r is in g  fro m , o th e r sub
stances, as in  th is  case fro m  c h lo rid e  o f lim e . I n  
th e  lo n g  voyage From C h ina , even i f  sound when 
sh ipped, and in  th e  rem ova l and Btorage o f i t  in  
E n g la n d , i t  m ay have been sub jected to  noxious 
in fluences, w h ich  w o u ld  spo il o r  de te rio ra te  its  
c o n d itio n  w ith o u t any e x te rn a l appearance o f 
damage. I t s  s u s c e p tib ility  to  s im ila r  in ju r y  w ould , 
o f course, a lso ex is t a fte r i t  was taken  fro m  the  
sh ip , and s to red  o r o th e rw ise  dea lt w ith  b y  the 
m erchan t. A  sh ipow ner m ay choose to  say, I  w il l  
n o t be liab le  fo r  any damage to  an a rt ic le  o f th is  
k in d , unless a c la im  is made so th a t  i t  m ay be 
looked  in to  and checked b y  m y  agents before the  
goods are rem oved fro m  th e ir  c o n tro l. A n d  when 
a co n d itio n  to  th is  e ffect is found  in  a b i l l  o f  lad ing , 
expressed in  language w h ich , in  i ts  o rd in a ry  and 
n a tu ra l sense, inc ludes a ll damage, w h e th e r la te n t 
o r  no t, can th e  cou rts  undertake  to  say i t  is  so 
unreasonable th a t th e  p a rtie s  cou ld  no t have m eant 
w h a t they have said ? N o  d oub t th is  co n d itio n  may 
bear h a rd ly  on consignees, b u t  so also m ay the 
v e ry  la rge  exceptions to  th e  re s p o n s ib ility  o f the  
sh ipow ner in se rte d  in  th e  body o f th is  b i l l  o f 
la d in g . C e rta in ly , no reasons fo r  n a rro w in g  the  
scope o f the  c o n d itio n  can be ga thered  fro m  the  
general te n o r o f th e  in s tru m e n t, w h ich  is m a n i
fe s tly  fram ed th ro u g h o u t w ith  a v ie w  to  exem pt 
th e  sh ipow ner (as fa r  as cou ld  be foreseen) from  
l ia b i l i t y  fo r damage. I t  m ay be th a t  th is  has 
been done to  an unreasonable e x te n t, b u t  the 
p la in t if fs  are m erchants and m en o f businese, and 
cannot be re lieved  fro m  an im p ro v id e n t con trac t, 
i f  i t  re a lly  be im p ro v id e n t. P oss ib ly , in  sh ip p in g  
u n d e r b il ls  o f la d in g  th u s  fram ed , th e  m erchan t 
gets a correspond ing  advantage in  a low e r ra te  o f 
f re ig h t.

N one o f th e  cases c ite d  a t th e  b a r bear a 
close ana logy to  th e  present. T he  decisions 
re la tin g  to  co nd itions  com m on in  th e  sales o f 
horses, p ro v id in g  th a t  the l ia b i l i t y  on th e  w a rra n ty  
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sha ll cease a t a ce rta in  date, were re fe rre d  to , in  
w h ich  i t  has been he ld  th a t  la te n t defects are 
w ith in  th e m  : (see S m a rt v . H yde, 8 M . &  W . 723 ; 
C hapm an  v . Q w yther, 14 L .  T . Rep. N . S. 477 ; L .  
Rep. I  Q. B . 463.)

Reference was also made to  a w e ll-kn o w n  class 
o f decisions on po lic ies o f f ire  insurance, in  w h ic h  
cond itions , re q u ir in g  c la im s to  be sent in  w ith in  
specified  periods, h a v in g  been s t r ic t ly  construed. 
In  a recen t appeal before th is  t r ib u n a l from  the  
C o u rt o f Queen’s Bench in  Canada ( W hyte  v . The  
Western Assurance Com pany, n o t rep o rte d ) (a ), in  
w h ich  a question  arose, w h e th e r th e  p e rio d  o f t h i r t y  
days fo r  send ing  in  p roofs o f the  c la im  was a m ate
r ia l  p a rt o f th e  co n d itio n , L o rd  Ju s tice  M e llis h , in  
d e liv e r in g  th e  op in ion  o f th e  com m ittee , observed : 
“  I t  was said th a t, a lth o ug h  i t  was a c o n d itio n  prece
den t th a t th e  proofs should be sent in ,y e t  the period 
o f t h i r t y  days was n o t m a te r ia l; b u t  i f  th a t  were 
so, then  the re  w ou ld  be no t im e  a t a ll appo in ted  
w ith in  w h ich  th e  proofs were to  to  be sent in , and  
the  assured m ig h t  w a it one o r  m ore years before 
he sent in  h is p roo f, and s t i l l  be e n tit le d  to  recover, 
w h ich  w ou ld  appear to  be e n tire ly  c o n tra ry  to  the  
tru e  m eaning o f th e  c o n d itio n .”  E x a c tly  the  same 
consequences, i f  th e  p la in t i f f ’s c o n s tru c tio n  o f the  
c o n d itio n  were to  p re va il, m ig h t happen in  
th is  case, and w ou ld  be eq u a lly  opposed to  its  
m eaning.

B u t  i f  an y  l im ita t io n  o f th e  c o n d itio n  cou ld  be 
im p lie d , i t  could n o t reasonably go fu r th e r  th a n  
to  exc lude such damage o n ly  as cou ld  n o t on an 
exam ina tion  o f the  packages, conducted w ith  p ro 
pe r care and s k i l l  a t th e  place o f rem ova l, have 
been d iscovered, and th e ir  L o rd s h ip s  th in k  i t  
appears upon the  evidence th a t i f  such an exam i
n a tio n  had taken  place, e ith e r a t  the sh ip p in g  
sheds a t M o n tre a l o r  th e  ra ilw a y  s ta tio n  a t 
T o ron to , th e  damage com pla ined o f m ig h t have 
been discovered. T he  odour o f ch lo ride  o f lim e , 
even from  th e  packages them selves, was v e ry  
s trong . A  p e cu lia r sm e ll was perceived by  
M acP arlane, th e  p la in t if fs ’ fo rem an, as soon as 
th e y  were de live red , and he n o t o n ly  ca lled th e  
a tte n tio n  o f th e  ra ilw a y  carm en to  i t ,  b u t made a 
m em orandum  on some o f th e  rece ip ts th a t  th e  
packages were damaged.

A g a in , M r. M ills ,  a w itness, whose tea  fo rm e d  
p a r t  o f  the M edw ay's  cargo, upon  e x a m in in g  h is  
packages on th e  w h a rf a t M o n tre a l on th e  day th e y  
were landed, d iscovered th a t  th e y  w ere dam aged 
b y  ch lo ride  o f lim e  and ca rbo lic  acid. H e  says tb e  
sm e ll was q u ite  percep tib le .

T he  su rve yo rs  also, w ho exam ined th e  p la in 
t i f f s ’ tea on th e  18th M ay , re p o r t th a t  th e y  
fo u n d  “  the  packages,”  as w e ll as th e  con
ten ts , im p regna ted  w ith  th e  odour o f  c h lo rid e  
o f lim e . I t  is  tru e  the  stevedores em p loyed  in  
u n lo a d ing  th e  sh ip  say th e y  d id  n o t observe 
an y  sm ell about th e  packages; b u t th e y  do n o t 
appear to  have exam ined o r even handled  them . 
T h e ir  L o rd sh ip s  cannot d o u b t th a t i f  a com 
p e te n t a gen t o f the  p la in t if fs ,  lik e  M acF arlaue ,

(a) This was an action on a policy of fire insurance. The 
appeal was heard in March 1875, before Sir James Col- 
vile, James and Mellish, L.JJ., and Sir M. Smiih, and 
dismissed with costs, on the ground that it  was a 
condition precedent in the policy that proofs of the loss 
sustained should be sent in within thirty days, and this 
condition had not been complied with by the appellant, 
and there was no waiver by the respondents, as con
tended.

N
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had been ready to  rece ive  th e  packages, e ith e r  at 
th e  sh ip p in g  sheds o r th e  ra ilw a y  s ta tio n , the  sm e ll 
w o u ld  have been a t once detected by h im , and, 
h a v in g  detected i t ,  he m ig h t,  w ith o u t d if f ic u lty ,  
have fu r th e r  exam ined th e  tea by ta k in g  and te s t
in g  samples fro m  th e  packages in  th e  s im p le  and 
usua l m anner described by the  surveyo rs . The  
damage w o u ld  th e n  have been fu l ly  d isclosed, and 
a c la im  in  respect o f  i t  m ig h t have been made 
before the packages were rem oved.

T he  op in ion  o f th e ir  L o rd sh ip s , w h ils t  i t  susta ins 
th e  second “  considéran t ”  o f th e  ju d g m e n t u n d e r 
appeal, rests e n tire ly  on th e  express co n d itio n  in  
th e  b i l l  o f  la d in g . Some o f the  learned  ju d g e s  
be low  gave th e  same e ffect to  i t  ; b u t a ll o f them  
fo u nd  th e ir  decision, in  p a rt a t least, upon the  
m a r it im e  la w  o f F rance , and A r t ic le  1680 o f  the  
Canadian C iv il Code, a p p ly in g  th e  p rin c ip le s  
de rived  fro m  these sources to  w hat, upon  the  
evidence, they  deem to  be unreasonable and u n fa ir  
de lay on the  p a r t  o f th e  p la in tiffs . I t  is o fte n  
use fu l, especia lly in  m e rca n tile  cases, to  re fe r  fo r 
il lu s tra t io n  to  th e  laws and usages o f  coun tries  
o th e r th a n  th a t  whose la w  governs th e  p a rt ic u la r  
case. B u t  th e  judges  seem to  have gone fu r th e r , 
and to  have th o u g h t th a t  a subs tan tive  defence 
a r is in g  fro m  th e  de lay m ig h t be founded upon 
th e ir  ow n la w . T h e ir  L o rd sh ip s , there fo re , th in k  
i t  r ig h t  to  observe th a t,  in  th e ir  o p in io n , th e  b i l l  
o f la d in g , h a v in g  been made in  E n g la n d  b y  the 
m aste r o f an E n g lis h  ohip, is a co n tra c t to  be 
governed  and in te rp re te d  by E n g lis h  law , and 
th a t, w h ils t  th e  p resum ptions a r is in g  fro m  the  
conduc t o f the  p la in t if fs  m ay p ro p e rly  he regarded  
in  d e te rm in in g  the  question  w h e th e r th e  damage 
was in  fa c t done, as th e y  assert, in  th e  sh ip , 
n e ith e r  th e ir  conduct, n o r th e  de lay in  m a k in g  
th e  c la im , w ou ld  co n s titu te , b y  E n g lis h  law , an 
answ er to  th e  action, a p a rt fro m  the  express con
d it io n  in  th e  b i l l  o f la d in g  : (See P e n in su la r and  
O rie n ta l C om pany  v . S hand, 2 M ar. L a w  Cas. O.S. 
244 ; 6 M oo. P. C „  N . S., 272; 12 L . T . B ep .
N . S. 809 ; L lo y d  v . C u ib e rt, 2 M a r. L a w  Cas.
O. S. 26, 283 ; 4 B . &  S. 100 ; 13 L .  T . B e p . N . S. 
602).

I n  th e  re s u lt th e ir  L o rd s h ip s  w i l l  h u m b ly  advise 
H e r  M a je s ty  to  a ffirm  the  ju d g m e n t appealed from , 
and to  d ism iss th is  appeal w ith  costs.

A ppeal dismissed.
S o lic ito rs  fo r  th e  appe llan ts , In g le , Cooper, and 

Co.
S o lic ito rs  fo r  th e  responden t, P a rk e r  and  C larke .

HOUSE or LORDS.
Beported by C. E. M a l d e n ,  Esq., Barrister-at-Law.

J u ly  2 ,1 8 7 6 ; Feb. 25 and M arch  30, 1876.

(B e fo re  L o rd s  Chelmsford, H atherley ,P enzance, 
O’H agan , and Selborne).

A llison v . T he  B ristol M a r in e  I nsurance 
Company.

ON APPEAL FR O M  T H E  COURT OF E X C H E Q U E R  C H A M B E R  
IN  EN G LAND .

M a r in e  In su ra n ce — P o lic y  on f re ig h t— F re ig h t 
payable  in  advance— T o ta l loss.

W hen by the term s o f  a cha rte r-p a rty  a  p a r t  o f  the 
f re ig h t  is  made payable  and  is  p a id  in  advance, the 
charte re r has a  r ig h t  to deduct the whole am ount 
so p a id  by h im  f r o m  a n y  f r e ig h t  w h ich  m ay

a c tu a lly  be earned, in  case o f  a  loss o f  p a r t  o f  the 
cargo, and  no t on ly  a  p ro p o rtio n a te  p a r t  o f  i t .  

The appe llan t, a  sh ipowner, chartered h is  sh ip  f o r  a 
voyage f r o m  Creenock to Bom bay. The charte r- 
p a rty  prov ided  th a t f  re igh t was to be p a id  on u n 
load ing , and  r ig h t  de live ry  o f  the cargo a t the ra te  
o f  42s.p e r ton on the q u a n tity  delivered, “ such 

f re ig h t  to be p a id  one h a l f  in  cash on s ig n in g  
b ills  o f la d in g , the rem a inde r on r ig h t  de live ry  o f  
the cargo.”  H a l f  o f  the estim ated am ount o f  fre ig h t  
w as p a id  on shipm ent, and  the ap p e lla n t in su re d  
the u n p a id  f re ig h t  w ith  the respondents. The  
sh ip  was lost, but h a lf  the cargo was saved, and  
delivered w ith o u t a n y  a d d it io n a l paym en t by the 
charterer. The a p p e lla n t then c la im ed  as f o r  a  
to ta l loss o f  the u n p a id  h a l f  o f  the fre ig h t.

H e ld  [reve rtin g  the ju d g m e n t o f  the court below) th a t 
on the p roper construction  o f  the c h a rte r-p a rty  
and  policies he w as en title d  to recover as fo r  a  
to ta l loss o f  h a l f  the fre ig h t.

D ic tu m  o f  L o rd  K in g sd o w n  in  K irc h n e r  v. V e n u s  
(12 Moo. F . C. 361), explained.(a)

T he  a p p e lla n t in  th is  case was th e  ow ne r o f th e  
sh ip  M erchant P rince , and he ch a rte red  he r to  one 
D e M a tto s  fo r  a voyage fro m  G reenock to  B om bay, 
w ith  a cargo o f coals, fre ig h t  to  be pa id  a t the  ra te  
o f 42s. a ton  on the  q u a n tity  de livered. The  fre ig h t 
was to  be pa id  one h a lf in  cash on s ig n in g  b ills  o f 
la d in g , and one h a lf  on d e liv e ry  o f tb e  cargo a t 
B om bay. A  cargo  o f 2178 tons o f coals was loaded, 
and b ills  o f  la d in g  signed, and  22861. was paid on 
account o f fre ig h t.  T he  app e lla n t insu red  the  fre ig h t  
u n d e r th e  c h a rte r-p a rty  w ith  th e  respondents. 
T he  sh ip  was lo s t w ith in  a sho rt d istance o f  
B om bay, b u t  a bou t h a lf  the  cargo was saved, and 
de live red  to  the  consignees o f the  c h a rte r free of 
f re ig h t.

T he  appe llan t then  b ro u g h t th is  ac tion  on the  
p o lic y  seeking to  recover as fo r  a to ta l loss o f  th e  
u n p a id  h a lf o f  the  fre ig h t, b u t the  respondents 
contended th a t  he was o n ly  e n tit le d  to  recove r 
h a lf o f  th e  un p a id  fre ig h t,  and th e y  p a id  th a t 
am oun t in to  cou rt.

(a) This decision firmly establishes the doctrine of 
English law that freight paid in advance cannot be re
covered back by the consignee on the failure of the ship
owner to perform his contract of carriage. Doubt has 
sometimes been thrown upon this doctrine, but after the 
present decision it  will be impossible for our oourts to 
hold otherwise. This, of course, applies only to those 
cases in which the advance by the charterer is in the 
nature of freight, and is not a mere loan. The decision 
also puts an end to the argument often raised that 
the word “ freight” may bear different meanings in  
the same charter-party. I t  has long been a favourite 
contention that where an advance is made by the char
terer to the shipowner before the sailing of the ship, such 
advance is not freight properly so called, nor a payment 
made in consideration of the carriage of the goods, 'nut 
is a payment made in consideration of the taking of the 
goods on board. This contention their Lordships have 
refused to adopt, pointing ont that there can be no reason 
for plaeiDg different meanings upon the same word in the 
same mercantile instrument, and that the time of pay
ment cannot really affeot the nature of the payment 
made. Hence an advance of freight must be considered 
as “ freight ” in tbe ordinary sense of that word, except 
in so far as it  cannot be recovered back. Nor, unless 
there be an express stipulation to that effect, can an ad
vance be treated as other than a part of the whole B um  
to be ultimately paid as freight, and consequently to be 
deducted from that whole sum, whatever it may be. An 
insurer or shipowner is not entitled to divide an advance 
into so many parts, and treat each part as a separate 
advance on each proportionate part of the cargo. This 
decision finally settles one or two points of considerable 
importance in mercantile law.—E d ,
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The case was tr ie d  before B re tt ,  J . and  a special 
ju r y  in  Decem ber 1872, when a v e rd ic t was found  
fo r  th e  p la in t if f ,  leave be ing  reserved  to  th e  de
fendan ts  to  m ove to  set i t  aside, and  to  e n te r a 
v e rd ic t.

A  ru le  was a cco rd in g ly  obtained, b u t  i t  was 
d ischarged  b y  th e  c o u rt o f C om m on Pleas (B o v ill,  
C .J., B re t t  and Grove, JJ .)  as re p o rte d  ante, 
vo l. 2, p . 54.

T he  case was then  ta ke n  on appeal to  th e  E x 
chequer C ham ber, w here th e  ju d g m e n t o f  the  
C o u rt o f  C om m on Pleas was reversed b y  Cock- 
b u rn , 0 . J ., M e llo r, J . and A m p h le tt,  B ., C leasby 
and P o llo ck , B B ., d isse n tin g  (ante, vo l. 2, p . 312).

T h is  appeal was then  b ro u g h t to  the  H ouse o f 
L o rd s , 2nd J u ly  1875. T he  ju d g e s  were sum 
moned, and K e lly ,  C .B ., M e llo r, B re tt ,  and G rove, 
J J ., and P o llo ck  B . a ttended.

W a th in  W illia m s ,  Q.C. and  M cLeod (Colien, 
Q .C. w ith  th e m ) appeared fo r  th e  a ppe llan t.

C. Bussell, Q .C. B e n ja m in , Q .C., and F u lla r to n ,  
fo r  th e  respondents.

A t  th e  conclus ion o f th e  a rg u m en ts  th e  fo llo w 
in g  question  o f la w  was le f t  by  th e ir  L o rd sh ip s  to  
th e  learned judges, “  W h e th e r upon  th e  c irc u m 
stances o f th e  case, th e re  was a to ta l o r  o n ly  
a p a rt ia l loss o f the su b je c t m a tte r  o f in su ra n ce ? ”

Feb. 2bth, 1876.— T he  lea rned  judges, h a v in g  
ta ke n  t im e  to  consider, de live red  th e ir  op in ions  as 
fo llow s :—

K e lly ,  C .B .— M y  L o rd s , I  v e n tu re  to  th in k  th a t 
some top ics  have been in tro d u ce d  in to  the  d iscus
sions w h ich  have taken  place in  th is  cause w h ich  are 
e ith e r im m a te r ia l a lto g e th e r o r ir re le v a n t. The  
substance of the  w ho le  case is  th is  : T he  p la in t if f  
h a v in g  g ra n te d  a c h a rte r-p a rty  o f h is  sh ip  the  
M erchant P rin ce , to  c a rry  a cargo o f coals fro m  
G reenock to  B om bay, the  fre ig h t upon w h ich  was 
es tim a ted  a t some 40001. and upw ards, received 
u n d e r a p ro v is io n  o f th e  c h a rte r-p a rty  20001. and 
upw ards in  advance o f  th e  f r e ig h t ; and he in su re d  
b y  polic ies, be fore  and a fte r the  date o f th e  ch a rte r- 
p a rty  and advance, “  fre ig h t  payable abroad ”  
va lued  a t 20051. H e  had th u s  secured to  h im s e lf 
one -h a lf th e  fre ig h t b y  th e  paym en t in  advance, 
an d  he secured h im se lf by th u s  in s u r in g  th e  o the r 
h a lf  by  the  po lic ies in  question . T he  sh ip  was lo s t, 
b u t  one -h a lf o f  the  cargo a rr iv e d  a t B om bay, and 
was landed in  safety. T he  f re ig h t  on th is  was 
m e t in  the  s t r ic t  te rm s o f th e  c h a rte r-p a rty  b y  th e  
advance made a t its  execution ; and th e  o th e r h a lf 
fre ig h t,  th e  cargo no t h a v in g  reached B om bay, was 
lost. A n d  th e  p la in t if f  now c la im s th e  loss as a 
to ta l loss u n d e r th e  polic ies. I t  was o n ly  th is  u n 
p a id  h a lf  th a t he insu red , and th is  he los t, and 
th is  I  am  o f op in ion  is  a to ta l loss, and th a t  th e  
p la in t i f f  is e n tit le d  to  y o u r  L o rd s h ip ’s ju d g m e n t.

B re t t ,  J .— I n  th is  case th e  ac tion  was b ro u g h t 
b y  th e  p la in t if f ,  a sh ipow ner, on tw o  policies o f 
insu rance , to  reco ve r an alleged to ta l loss o f f re ig h t.  
T he  f ir s t  p o lic y  described th e  sub ject m a tte r 
in su re d  as “  f r e ig h t  va lued a t 20001.” ; th e  second 
described i t  as “  f re ig h t  payable abroad va lued  a t 
20001.”  T he  p la in t if f  c la im ed  fo r  th e  to ta l loss o f 
f r e ig h t ,  w h ic h  he a lleged w ou ld , i f  th e re  had been 
no loss, have been payable to  h im  u n d e r a cha rte r- 
p a r ty  made between h im  as sh ipow ner, and one 
D e  M a tto s  as cha rte re r. B y  the  ch a rte r-p a rty , 
da ted  M a rc h  7 th  1867, th e  sh ip  was to  load a t 
G reenock a cargo  o f coals, and proceed fo r th w ith  
to  B om bay, and there  d e live r the  same.”  “  The 
f re ig h t  to  be pa id  on u n lo a d in g  and r ig h t  d e liv e ry

o f  the  cargo a t and a fte r th e  ra te  o f 42s. pe r to n  
on th e  q u a n tity  de live red ,”  &c., and “  such 
f r e ig h t ”  is to  be pa id , say, one -ha lf in  cash on 
s ig n in g  b ills  o f la d in g , iess fo u r  m on ths  in te re s t, 
&c., 5 pe r cent, fo r  insu rance , and 2J pe r cent, on 
th e  gross a m o u n t o f f re ig h t  in  lieu  o f  cons ignm en t 
a t Bom bay, and “ th e  re m a in d e r”  on d e liv e ry  o f  
the  cargo agreeably to  b ills  o f  la d in g , less cost o f 
coal sh o rt de live red , in  cash, &c. The  vessel to  be 
addressed to  th e  f re ig h te r ’s agent abroad, free  o f 
com m ission, owners to  have an abso lu te  lie n  on 
th e  cargo fo r  fre ig h t, &o. U n d e r th is  ch a rte r- 
p a r ty  th e  c h a rte re r loaded about 2000 tons o f coal 
on board th e  sh ip , and  pa id  th e  p la in t if f  abou t 
20001. T he  b ills  o f la d in g  were dated A p r i l  15 th , 
1867. A  re ce ip t was g iven  by th e  p la in tifE  on th e  
same date endorsed on th e  b il ls  o f lad ing , fo r  the  
sum  received, in  th e  fo llo w in g  te rm s, “ be ing  
advance o f h a lf  f re ig h t  on w ith in  sh ipm en t, & c.”  
T he  dates o f the  polic ies sued on were A p r i l  13 th  
and A p r i l  22nd, 1867. T here  were fo u r  po lic ies in  
a ll e ffected by  th e  p la in t if f ,  by  w h ic h  co lle c tive ly  
th e  am oun t insu red  was 20001. U p o n  th e  case as 
stated th e  c o u rt had pow er to  d ra w  inferences o f 
fac t. H a lf  th e  cargo  was los t, and h a lf was 
de live red  a t B om bay.

I n  th e  C o u rt o f C om m on Pleas i t  was a rgued 
on behalf o f th e  defendants th a t  th e y  had a 
r ig h t  to  tre a t th e  po lic ies as insurances o f the  
w hole fre ig h t to  be earned b y  th e  s h ip ; 
because th e  po lic ies  were in  genera l te rm s  “  on 
fre ig h t,”  and the re  was no no tice  o f  any o th e r 
th a n  the  w hole  fre ig h t.  U p o n  th is  i t  was answered 
on behalf o f th e  p la in t if f ,  and de te rm in e d  b y  the  
co u rt, th a t, as a m a tte r  o f law . the  p o lic y  in  genera l 
te rm s  m u s t be ho ld  to  ta ke  e ffect e ith e r upon such 
fre ig h t as the  assured had  a t r is k  on  th e  voyage 
insu red , o r as he had a t r is k ,  and in te n de d  to  
insure , and as m a tte r  o f fac t, b y  deduction , th a t  in  
th is  case the  assured in tended  to  in su re  th e  
fre ig h t  w h ich  he supposed he had a t r is k ,  nam e ly , 
abou t 20001., th e  am oun t w h ich  he w ou ld  have to  
receive a t B om bay i f  th e  cargo  a rr iv e d  sa fe ly , 
and w h ich  he supposed he w o u ld  lose i f  th e  cargo 
was los t. T h is  decis ion was founded on th e  facts 
in  th is  case, and on th e  cases o f I r v in g  v . R ic h a rd 
son (2 B . &  A d . 193), and  Stephens v . The 
A u s tra la s ia n  Insu rance  Com pany (ante, vo l. 1, 
p. 458; L .  R ep. 8 C. P . 1 8 ; 27 L .  T . Rep.
K .  S. 585). Those cases seem to  m e to  ju s t i fy  
a decision th a t  b y  reason o f th e  genera l u n d e r
s ta n d in g  of m erchants, w h ich  has been su ffi
c ie n tly  m ade kn o w n  to  th e  cou rts , i t  is  to  be he ld  
as m a tte r  o f law , w ith o u t fu r th e r  p roo f, th a t  
w he reve r th e  s u b je c t-m a tte r o f a p o lic y  is  de
scribed  in  i t  in  genera l te rm s, i t  is to  be ta ke n  to  
cove r the in te re s t w h ich  is  w ith in  its  te rm s, w h ich  
th e  assured has a t r is k , unless th e  c o n tra ry  appear 
to  have been th e  in te n tio n  o f th e  assured fro m  
o th e r p a rts  o f th e  po licy , o r  o th e r p roo f.

I n  th is  case, i f  th e  m a tte r  be n o t one o f la w , i t  
seems to  me c lea r upon th e  facts th a t the p la in t if f  in 
tended to  insu re  n o t the  w ho le  c h a rte r-p a rty  fre ig h t  
b u t the  p a rt w h ich  had n o t been p a id  to  h im  w hen 
th e  sh ip  sailed, and w h ich  he e v id e n tly  estim ated  a t 
20001. I t  w i l l  be observed th a t th e  ju d g m e n t o f 
th e  C o u rt o f E xchequer C ham ber assumes th a t  
th is  was so, and th a t th i8  p o in t was n o t pressed 
before  y o u r Lo rd sh ip s . F o r  i t  was a d m itte d  in  
a rg u m e n t by  th e  counsel fo r  th e  respondents th a t 
th e  whole question  m u s t u lt im a te ly  depend upon 
th e  co n s tru c tio n  o f th e  ch a rte r-p a rty , w h e th e r



180 MARITIME LAW CASES.

H. op L .] A lliso n  v . T h e  B ristol M a r in e  I nsurance  C o m pany . [H . op L.

th e  sh ipow ner cou ld  b y  v ir tu e  o f i t  c la im  under 
th e  c ircum stances a n y th in g  fro m  the  cha rte re r. 
“  I  a d m it,”  he said, “  th a t i f  he could c la im  n o th in g , 
th e re  was a to ta l loss.”  T he  question, the re fo re , 
is  w hether, upon th e  p rope r co n s tru c tio n  o f the 
c h a rte r -p a r ty , th e  sh ipow ner, cou ld  o r cou ld  n o t 
have m a in ta ined  a c la im  aga ins t th e  c h a rte re r fo r 
a n y  amount; o f f r e ig h t  beyond th e  sum  pa id  to  
h im  w hen th e  b ills  o f la d in g  were signed.

T he  f ir s t  observation I  w i l l  ve n tu re  to m a k e is  th a t 
th is  question shou ld  be de te rm ined  upon a consi
de ra tion  o f the  c h a rte r-p a rty  alone, th a t  is to  say, 
as i f  no p o licy  had been e ffected. A n d . secondly, 
th a t  th e  co n s tru c tio n  o f i t ,  as o f any o th e r  m e r
c a n tile  docum ent, should n o t be made to  depend 
on  its  s tr ic t  g ra m m a tica l fo rm , o r on the  apparen t 
m ean ing  o f an y  one phrase in  i t  taken by  its e lf  
b u t  on the  apparen t expressed m ean ing  as to  p ra c 
t ic a l resu lts  o f th e  w hole. I t  shou ld  be construed  
b y  cons id e rin g  th e  te rm s  o f  i t ,  and th e  decisions 
in  fo rm e r cases o f te rm s s im ila r, though  perhaps 
n o t iden tica l. U p o n  ch a rte r-p a rtie s  and b ills  o f 
la d in g  s im ila r ly  fram ed, th e  d ispu tes found  in  the  
books to  have been ra ised have been w h e th e r the 
m oney advanced shou ld  be trea-ed  as a loan o r as 
an advance o f f r e ig h t ;  i f  th e  f irs t, w h e th e r i t  
shou ld  be deducted fro m  fre ig h t,  i f  f re ig h t  should 
be earned, o r be pa id  back w h o lly  o r in  p a rt to  
th e  cha rte re r, i f  no fre ig h t,  o r  no t a su ffic ien t 
a m o u n t o f fre ig h t  shou ld  be earned b y  d e liv e ry  a t 
th e  p o rt o f  d isch a rg e ; i f  th e  second w h e th e r i f  in  
fac t pa id , i t ,  o r  any p a rt o f i t  shou ld  be pa id  back ; 
o r. i f  n o t paid, w h e th e r i t  cou ld  be cla im ed by the  
sh ipow ne r where, in  e ith e r case, b y  p e rils  o f the  
sea th e  cargo shou ld  n o t be de live red  a t th e  p o rt 
o f d ischarge. T he  f ir s t  case on th e  sub je c t is  the 
Anonym ous ease (2 Show. 283) : “ A dvance  m oney 
pa id  before, i f  in  p a r t  o f fre ig h t,  and named so in  
th e  c h a rte r-p a rty , a lth o u g h  th e  sh ip  be lo s t before 
i t  came to  a d e liv e r in g  p o rt, y e t wages are due 
acco rd in g  to  th e  .p ro p o rtio n  o f the  fre ig h t paid 
be fo re ; fo r  th e  fre ig h te rs  cannot have th e ir  
m oney.”  A s  th e  te rm s o f th e  c h a rte r-p a rty  are 
n o t g ive n  the  case is o f l i t t le  assistance as to  th e  
co n s tru c tio n  o f th e  presen t ch a rte r-p a rty , b u t i t  
suggests a d is t in c tio n  between cha rte r-pa rties , 
nam ely, th a t b y  some the  advanced p a ym e n t is a 
p a ym e n t in  p a rt o f fre ig h t,  and in  o thers no t, and 
i f  n o t the  advance m u s t be a lo a n ; and i t  is  an 
a u th o r ity  th a t  in  th e  re ig n  o f C harles I I .  the  
acknow ledged u n d e rs ta n d in g  and ru le  was th a t 
m oney to  be pa id  in  advance o f  f re ig h t  b y  the 
te rm s o f th e  co n tra c t o f ca rriage  cou ld  not, 
i f  pa id , be dem anded back in  consequence 
o f the  loss o f  th e  sh ip  and cargo  on the  
voyage. I n  B lahey  v. D ixo n  (2 B . &  P . 321), 
th e  decla ra tion  alleged a p rom ise  to  pay the 
m oney due fo r  fre ig h t,  and a d e liv e ry  o f the  b il l  
o f  la d in g , and then  a lleged th a t “  b y  reason 
thereo f,”  the  de fendan t was lia b le  to  pay the  
f re ig h t.  T he re  was no a llega tion  o f th e  a r r iv a l o f 
th e  sh ip  o r o f th e  d e liv e ry  o f the  goods. U p o n  a 
special d e m u rre r, L o rd  E ld o n  and o thers  decided 
fo r  th e  d e fe n d a n t; b u t  th e  ju d g m e n ts  obv io u s ly  
in t im a te  th a t  i f  th e  p rom ise  o r  co n tra c t to  pay 
th e  fre ig h t on th e  d e live ry  o f  th e  b i l l  o f  la d in g  
had been set o u t w ith  s u ffic ie n t p a rt ic u la r ity ,  the 
c la im  m ig h t have been supported  w ith o u t a lle g in g  
th e  a rr iv a l o f th e  sh ip  o r  th e  d e liv e ry  o f th e  cargo. 
Such in t im a tio n  is  a u th o r ity  fo r  th e  p ropos ition  
th a t  i f  by  th e  co n tra c t the re  is to  be a p repay
m e n t of th e  fre ig h t,  o r p a rt o f  i t ,  an a c tio n  m ay

be m a in ta in e d  fo r  such m oney before  th e  cargo 
has a rrive d , o r a lth o ug h  i t  be los t. I n  M a sh ite r  v. 
B u lle r  1 Cam p. 84), the  evidence consisted o f 
th e  b ills  o f  la d in g , some o f w h ich  s ta ted  th a t  th e  
goods were to  be de live red  a t L isb o n , “ fre ig h t  
fo r  th e  said goods to  be p a id  in  Lon do n ,”  and 
o thers  “  the  sh ippe rs  p a y in g  f re ig h t  fo r tb e  said 
goods in  Lon do n .”  T he  sh ip  sailed, b u t was lo s t 
in  th e  D o w n s ; and L o rd  E lle n b o ro u g h  he ld  th a t  
the  w ords in  these b ills  o f la d in g  o n ly  m eant th a t  
the  fre ig h t shou ld  be pa id  in  L o n d o n  instead  o f in  
L isbon , and  th a t th e y  b y  no means dispensed 
w ith  the  perform ance o f th e  voyage. H e  added 
th a t  “  i f  th e  defendants had pa id  the  fre ig h t  upon 
the  sh ip m e n t o f the  goods, th e y  m ig h t have re 
covered eve ry  penny o f i t  back aga in .”  The  deci
sion, i t  shou ld  be observed, is th a t b y  v ir tu e  o f  
these b ills  o f  la d in g , expressed as th e y  were, th e  
o n ly  s t ip u la tio n  was th a t  th e  fre ig h t  shou ld  be 
pa id  in  Lo n do n  instead  o f  a t L isb o n  ; th a t  is to  
say th a t  i t  d id  n o t a lte r  th e  t im e  o f paym ent, b u t 
o n ly  th e  place. The  fre ig h t, acco rd ing  to  th a t  
co n s tru c tio n , was n o t payable u n t i l  a fte r the  sh ip  
had a rr ive d  a t L isb o n , th o u g h  i t  was to  be pa id  in  
London  instead o f in  L isb o n . T he  case is  no 
a u th o r ity  upon any question o f la w  a r is in g  w here 
m oney to  be pa id  fo r th e  ca rria g e  o f goods in  
sh ips is  b y  tbe  co n tra c t to  be paid before the  
d e liv e ry  o f th e  goods. I n  A n d re w  v. Moorhouse  
(5 T a u n t. 435), the  sh ipow ners were he ld  to  be 
e n tit le d  to  recover, a fte r th e  loss o f th e  sh ip  on 
th e  voyage, th e  w ho le  am o u n t o f fre igh t; fo r  the  
w hole  cargo  shipped, because th e  c o n tra c t o f ca r
r ia ge  was fo u nd  to  be a co n tra c t to  ca rry  th e  goods 
to  the  Cape fo r  51. pe r ton , and there  to  d e live r 
them , “  f r e ig h t  b e in g  pa id ,”  and also th a t “  the  
51. was to  be pa id  in  Lo n do n .”  The  c o u rt h e ld  
th a t  i f  the  tru e  co n s tru c tio n  o f the  co n tra c t was 
th a t  th e  fre ig h t  was to  be pa id  in  London  on the  
sa ilin g  o f the  sh ip , the  sh ipow ne r was e n tit le d  to  
recover th e  w hole o f i t ,  a lth o ug h  none o f the 
cargo had been ca rried  to  th e  p o rt o f d e liv e ry  hy  
reason o f th e  whole h a v in g  been lo s t a t sea. N o  
p o in t was made o f  each p a r ty  bea ring  h a lf th e  
lo s s ; th e  ch a rte re r had to  pay the  w ho le  o f the 
f re ig h t  a fte r the  loss, because he had agreed th a t 
th e  w ho le  shou ld  be p repa id . I n  De S ilva le  v. 
K e n d a ll (4 M . and S. 37). th e  action  was b ro u g h t 
by  the  c h a rte re r to  recove r m oney paid in  advance. 
T he  c h a rte r-p a rty  was as near as possib le in  th e  
same fo rm  as in  th e  presen t case. I t  was, am ongst 
o th e r th in g s , to  convey co tton  fro m  M ara n h a m  to  
L iv e rp o o l, a t and a fte r  th e  ra te  o f 2 |  annas pe r 
lb . w e ig h t, “  fo r  each and every  pound o f co tto n  
w h ich  shou ld  be de live red  a t th e  K in g ’s Beam  a t 
L ive rp o o l, such fre ig h t  to  be p a id  as fo llo w s ,”  
v iz ,, as m uch  cash as m ay be found necessary fo r  
th e  vessel’s d isbursem ents a t M aranham  to  be ad
vanced, &c., “  free  fro m  in te re s t and com m ission,”  
&c., and the  res idue  o f such f re ig h t  to  be pa id  on 
th e  d e liv e ry  o f the  cargo in  L ive rp o o l. T he  p la in 
t i f f  advanced 1921. a t M aranham  fo r  the  s h ip ’s d is 
bursem ents . A  cargo  was loaded, b u t the  sh ip  was 
cap tu red  on the  voyage, and  never a rr ive d  a t L iv e r 
pool. I t  was a rgued  th a t th e  advance was e ith e r a 
loan o r  an advance o f p a rt o f th e  f re ig h t  lia b le  to  
be re funded  i f  in  the  re s u lt no hom ew ard  f re ig h t  
shou ld  become due. I t  was he ld  th a t th e  advance 
was a p repaym en t o f fre ig h t,  aud th a t  by  the  la w  
o f E n g la n d  p repa id  fre ig h t  is  n o t to  be re tu rn e d  
because b y  acciden t th e  cargo  is los t. I n  o rd e r to  
in te rp re t  th e  c h a rte r-p a rty  a l l  the  judges  re ly
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upon th e  phrases, “  snch fre ig h t to  be p a id  as 
fo llo w s ,”  and “  th e  res idue  o f such fre ig h t to  be 
pa id ,”  &c., w h ich  are th e  w ords used in  th e  p re 
sent ch a rte r-p a rty . T he y  also re ly  upon  the 
s tip u la tio n  th a t  th e  advance is to  be “  free fro m  
in te re s t and com m ission.”  I n  M an fie ld  v. M a it 
la n d  (4 B , &  A id .  582), th e  action  was on a p o licy  
to  insu re  an acceptance o f 2191. T he  acceptance 
had been g ive n  by th e  p la in t if f ,  th e  assured, in  
pursuance o f a c h a rte r-p a rty  b y  w h ich  he had 
cha rte red  a sh ip  to  c a rry  deals fro m  Quebec to  
B r id g w a te r, and the re  d e liv e r  them , be ing  paid 
f re ig h t  fo r  the  deals 101. 8s. pe r 100, one-half th e  
f re ig h t  to  be p a id  in  cash on  u n lo a d ing  and r ig h t  
d e liv e ry  o f the  cargo, and th e  rem a inde r b y  b i l l  
in  L o n do n  a t fo u r  m onths. The  cap ta in  to  be 
supp lied  w ith  cash fo r  th e  sh ip ’s use.”  The  
sh ip  was los t. I t  was h e ld  th a t  th e  p la in t i f f  had 
no insu rab le  in te re s t under th e  po licy , because, on 
a tru e  co n s tru c tio n  o f th is  c h a rte r -p a r ty  the  ad
vance was n o t a p repaym en t o f any p a rt o f the  
fre ig h t,  b u t o n ly  a loan ; and b e ing  a loan the 
p la in t i f f  was e n t it le d  to  deduct i t  fro m  fre ig h t,  i f  
f re ig h t became payable, and to  o b ta in  its  repay
m e n t i f  no fre ig h t became payable. I n  th a t 
c h a rte r-p a rty  th e  w hole  o f the  fre ig h t was 
m ade payable on u n lo a d in g  and r ig h t  d e liv e ry , 
h a lf  o f i t  in  cash, and h a lf  by  a b i l l  to  be 
then  g iven . T he  s tip u la tio n  as to  th e  advance 
was n o t inco rpo ra ted  in to  a sentence headed 
“  such f re ig h t  to  be p a id ,”  &c. There  were no 
w ords such as “  th e  res idue  of such f re ig h t  to  be 
pa id  on d e live ry ,”  &c. I n  Sauyiders v. D rew  (3 B. 
&  A d . 445), the  action  was b ro u g h t to  recover back 
m oney pa id  in  advance. The c h a rte r-p a rty  was, 
in  p a rt, fo r th e  h ire  o f the  sh ip  fo r an in te r 
m ed ia te  voyage a t the  ra te  o f 1Z, p e r to n  per 
m o n th  fo r  every to n  o f th e  sh ip ’s re g is te r tonnage, 
th e  ch a rte re r to  pay fo u r  m on ths “  o f such m o n th ly  
h ire  ”  in  advance, and th e  “  balance th a t m ay 
be due a t  th e  te rm in a tio n  o f the  pe riod  ”  fo r  
w h ich  she m ay be h ired , in  cash, a t th e  p o rt w here 
she m ay be d ischarged. T he  sh ip  was h ired  fo r  
th e  in te rm e d ia te  voyage, and the  p la in t if f  pa id in  
advance 1734Z. fo r  fo u r  m on ths tim e . T he  ship 
w a s lo s t tw o  m onths a fte r  th e  h ir in g . I t  was held 
th a t  the  p la in t if f  cou ld  n o t recover any p a rt o f the 
1734Z. because i t  was in  te rm s a p repaym en t o f 
p a r t  o f th e  f re ig h t.  T here  was no suggestion  
m ade in  a rg u m e n t o r ju d g m e n t th a t  the ch a rte re r 
and sh ipow ner shou ld  each bear h a if th e  loss, and 
th a t, the re fo re , the p la in t if f  shou ld  recover the

r m ent in  respect of one o f the  tw o  lo s t m onths.
H a l lv .  Janson  (4 E  &  B . 500), a dec la ra tion  

on a p o licy  was he ld  good on genera! d em urre r, 
because i t  a lleged th a t the  insu rance  was exoressed 
in  th e  p o licy  to  be on f re ig h t,  and then a lleged as 
a fa c t ou ts ide  the p o licy  “ t b a t E .  S. was in te rested  
m  th e  m oney so insu re d , as be ing m oney advanced 
to  h im  as ow ner of the  sh ip , on account o f fre ig h t, 
and be ing  su b je c t to  the  r is k  o f the  said voyage.”  
I t  was he ld  th a t i t  was consi.-tent w ith  th is  a llega
t io n  th a t  a lth o u g h  by the  co n tra c t o f ca rria g e  the 
advance was to  be on account o f f re ig h t ,  i t  was 
s tip u la ted  by  th e  same co n tra c t th a t  i t  shou ld  be 
re tu rn e d  i f  th e  sh ip  were lost. The case suggests 
p re p a id  fre ig h t,  h u t accompanied by an express 
s t ip u la tio n  th a t  i t  shou ld  be repa id  i f  the  cargo 
shou ld  n o t a rr iv e . I t  is , however, in  t ru th ,  a ease 
o f p lead ing. I n  H icks  v. S h ie ld  (7 E . &  B. 633 ; 
26 L .  J .205, Q .B .), the  c h a rte r-p a rty  was between 
the  p la in t if f  as ch a rte re r, and  th e  defendants as

ow ners, to  c a rry  r ice  fro m  Rangoon to  Lo n do n , 
and there  d e liv e r  the  same, on be ing  pa id  fre ig h t 
as fo llo w s : 51. 5s. p e r ton  ne t rice  de live red , &o., 
“ cash fo r  sh ip ’s d isbu rsem en t to  be advanced ”  
to  the e x te n t o f  300Z., free o f in te re s t, b u t 
“  sub jec t to  insurance .”  and 2J pe r cent, com 
m iss ion  in  fu l l  o f p o r t  and p ilo ta g e  charges, 
&c. The  fre ig h t to  be pa id  on u n lo a d in g  and 
r ig h t  d e liv e ry , & c. T he  p la in t if f  advanced 300Z.; 
the  sh ip  was los t. T he  question  was w he the r the  
de fendant was bound to repay the w hole o r  any 
p a rt. I t  was argued th a t the  advance was a 
m ere loan, b u t i t  was he ld  otherw ise, because o f 
the  in d ic a tio n  a ris in g  fro m  th e  s t ip u la tio n  th a t 
th e  advance m ig h t be insu red . I n  th is  case the  
s tip u la tio n  as to  the  insurance  was re lie d  on in  the 
absence o f such phrases as “  such f re ig h t  to  be 
p a id  as fo llow s,”  and “ t he residue o f  such fre ig h t  
to  be pa id  on d e liv e ry .”  I t  is  an a u th o r ity  as to  
th e  e ffect o f the  s tip u la tio n  as to  insurance, and 
shows th a t i t  ind ica tes th a t th e  advance is an 
advance o f fre ig h t, and is n o t b y  w ay  o f loan. 
A g a in , th e re  was no a llu s io n  to  the  idea o f each 
p a rty  bearing  h a lf the loss. I n  Jackson  v. Isaacs  
(3 H . &  N . 405) the  dec la ra tion  was on a c h a rte r- 
p a rty  between the  p la in t if f  as ow ner, and th e  de
fendant as ch a rte re r, b y  w h ich  the  sh ip  was to  
c a rry  a cargo of s a lt to  F ernando  Po, and the re  
d e live r th e  same on be ing paid fre ig h t  a t 20s. pe r 
to n  on the q u a n tity  sh ipped, “  payable b y  cha r
te re r ’s acceptance a t fo u r m onths on sh ip  c le a rin g  
a t th e  custom  house, L iv e rp o o l, su b je c t to  in s u 
rance.”  Breach fo r n o t g iv in g  the  acceptance. 
P lea, th a t the  f re ig h t  was to  be paid in  advance 
“ sub jec t to  insu rance ,”  and th a t th e  p la in t if f  
never d id  insu re  fo r  the  benefit ot th e  defendant, 
o r o therw ise , and  th a t  the  sh ip  and cargo were 
w h o lly  lost. D e m u rre r. T he  plea was he ld  to  
be bad. T h is  case shows th e  tru e  m ean ing  o f the  
s tip u la tio n  th a t the  c h a rte re r w il l  advance fre ig h t,  
o r p a rt o f i t ,  “  su b je c t to  insurance  ”  o r  “  less in 
surance.”  I f  there  were no advance th e  sh ipow ner 
w ou ld  have to insu re . I f  th e  ch a rte re r were to  
advance w ith o u t deduction  th e  sh ipow ne r w ou ld  
ob ta in  the whole fre ig h t w ith o u t th e  bu rden  o f 
h a v in g  to  insure , and  th e  ch a rte re r w ou ld  
pay the  fu l l  fre ig h t,  and besides have to  insu re . 
I n  o rde r to  restore  the pos itio n  of bo th  to  w ha t 
i t  w ou ld  be i f  the  f re ig h t  were pa id  a t th e  end 
instead o f a t the  b e g in n ing  o f the  voyage, th e  ad1- 
vance is paid less insurance. The  sh ip o w n e r gets 
the f re ig h t  a t the b e g in n in g , less w h a t he w o u ld  
have had t o  pay fo r  insu rance  i f  he w ere  o n ly  to  
ge t the fu l l  f re ig h t a t th e  e n d ; the  c h a rte re r pays 
the  fre ig h t a t the  b e g in n ing  less the  am oun t 
w h ich  he m ust, fo r do ing  so, have to  pay fo r in 
surance aga in s t th e  r is k  cast upon h im  by the 
p repaym ent. T ti is  is  p rec ise ly  the  exp lana tion  o f 
the  presen t ch a rte r-p a rty  g ive n  by  O leasby, B . 
in  the E xchequer C ham ber. I n  B yrn e  v. S ch ille r  
(L . Rep. 6 E x . 20 ; 23 L .  T . Rep. N . S. 7 41 ;
3 M a r. L a w . Cas. O. 8 . 514) in  e rro r  [ante, vo l, 1, 
p. 511 ; L .  R ep. 6 E x . 319 ; 26 L .  T . Rep. N . S. 
2.' 1) the ac tion  was on a c h a rte r-p a rty  between the  
p la in t if f  as ow ner and the  de fendant as cha rte re r, 
to  recover a sum  o f 7371,, a lleged to  be due fo r 
advance fre ig h t,  a lth o u g h  the sh ip  was los t on the  
voyage. I n  th e  C o u rt o f E r r o r  i t  was a rgued 
th a t a p repaym ent o f f r e ig h t  is n o t fin a l, b u t can 
be recovered i f  th e  goods are los t, and th e  fre ig h t,  
there fo re , never earned. I n  answer, C ockbu rn , 
C .J  , said : “  W e are  a ll agreed th a t the  law  is  too
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f i rm ly  se ttled  fo r us to  depart fro m  i t  even in  a 
c o u rt o f appeal, th a t w here fre ig h t  is  pa id  in  ad
vance i t  cannot be recovered.”  N o  one suggested 
th a t  a n y th in g  les3 th a n  th e  w hole  advance f re ig h t  
was payable, a lth o u g h  the  w hole  cargo  was los t. 
I t  becomes necessary in  the  n e x t place to  con
s ide r the  tru e  im p o r t o f th e  o ften  quo ted  words 
o f L o rd  K in g s d o w n  in  K irc h n e r  v . Venus (12 Moo.
P .  C. 361). I n  th a t case the re  was no d ispu te  
th a t  th e  fre ig h t was payable by th e  sh ippe r in  
advance. I t  was agreed th a t i t  shou ld  be paid by 
h im  in  advance a t  L iv e rp o o l. T he  p o rt o f d is 
charge  was S ydney. T he  b ills  o f la d in g  were 
indo rsed  fo r  va lue. T he  sh ippe r d id  n o t make 
th e  s tip u la te d  paym en t in  advance. T he  cap ta in  
a t  Sydney, c la im in g  a lie n  on the  cargo fo r  fre ig h t,  
re fused to  d e liv e r  to  the  assignee o f th e  b i l l  o f 
la d in g . T he  P r iv y  C ounc il he ld  th a t  th e re  was 
no lien . I t  was n o t necessary to  say th a t advance 
fre ig h t  was n o t f re ig h t  a t a ll, i t  was o n ly  neces
sary to  say th a t th e  in c id e n t o f  lie n  d id  n o t 
a ttach  to  fre ig h t so to  be paid, and  I  th in k  th a t is 
a l l  th a t is said b y  L o rd  K in g sd o w n . H e  does 
n o t say th a t  the m oney payable in  advance 
is  n o t fre ig h t  a t a ll. T he  decis ion is th a t where 
th e  agreed tim e  o f paym e n t o f the  fre ig h t  is n o t 
contem poraneous w ith  the t im e  o f d e live ry  o f the 
cargo, the re  is no im p lie d  r ig h t  o f lien . T he  
observations o f L o rd  K in g sd o w n  are po in ted  to  
th a t question. The  tru e  m ean ing  o f them  is, th a t  
so fa r  as concerns a question  o f n o th in g  be ing  due 
u n t il d e live ry , o r a question  of lio n , i t  is  th e  same 
in  e ffec t as i f  the  m oney were to  be pa id  fo r ta k in g  
th e  goods on board, and as i f  i t  were n o t to  be 
pa id  fo r  c a rry in g  them . T he  case o f Tamvaco  v . 
Sim pson  (13 L .  T . Hep. N . S. 160; 2 M ar. La w  Cas. 
C. S. 249), in  th e  E xch e q u e r C ham ber (14 L .  T . 
Rep. N . S. 8 93 ; L .  Rep. 1 C . P. 363; 2 M a r. L a w  
Cas. 0 .  S. 343), is in  accordance w ith  the  case in  th e  
P r iv y  C ouncil. The  case o f W atson v . S hanM and  
{ante, vo l. 2. p. 115 ; L .  Rep. 2 H . L .  Sc. 304 ; 29
L .  T . Rep. N . S. 349) was an appeal fro m  Scotland. 
T here  is g re a t d o u b t w he the r the  E n g lis h  ru le  as to  
p re p a id  f re ig h t  applies in  Scotland. T he  decision, 
how ever, was th a t, assum ing  th e  advance to  be a 
loan, i t  cou ld  n o t be recovered, I f  in  th e  present 
case th e  advance cou ld  be trea ted  as a loan, i t  
m ig h t be necessary bo consider th a t  case w ith  the  
u tm o s t a tte n tio n , b u t i t  w ou ld , as i t  seems to  me, 
be im possib le  to  ho ld  th a t w ith o u to v e r ru lin g  a ll the  
cases on th is  sub ject, o r  the  d o c trin e  assumed in  
th e m  a ll, w h ich  have been decided since th e  tim e  
o f C harles I I .

I  have d raw n  a tte n tio n  to  a ll th e  cases in  
o rd e r to  show how u n ifo rm  th e  v ie w  has been 
as to  w h a t c o n s tru c tio n  is to  be p u t upon 
s h ip p in g  docum ents in  th e  fo rm  o f th e  present 
c h a rte r-p a rty , and as to  th e  u n ifo rm , th o u g h  
perhaps anom alous ru le , th a t  th e  m oney to  be 
p a id  in  advance o f fre ig h t  m u s t be paid th o u g h  the  
goods are before p a ym e n t lo s t by  p e rils  o f the  sea, 
and cannot be recovered i f  pa id before th e  goods 
are  so los t. A lth o u g h  th is  course o f business m ay 
in  th e o ry  be anom alous, I  t h ic k  its  o r ig in  and 
existence are  capable o f  a reasonable exp lanation . 
I t  arose in  th e  case o f th e  long  In d ia n  voyages. 
T he  le n g th  o f  voyage w o u ld  keep th e  sh ipow ner 
fo r  too lo n g  a t im e  o u t of m oney, and fre ig h t is 
m uch  m ore d if f ic u lt  to  p ledge as se cu rity  to  th ird  
persons than  goods represented by a b i l l  o f la d in g . 
There fore  th e  sh ippe r agreed to  m ake th e  advance 
on w h a t he w o u ld  u lt im a te ly  have to  p ay , and fo r

[H .  of L .

a cons ide ra tion  to o k  the  r is k ,  in  o rd e r to  obv ia te  a 
repaym en t w h ich  d isa rranges business transac
tio n s .

I t  seems to  me th a t, on a rev iew  o f a l l  the  
cases, th e  tru e  c o n s tru c tio n  o f th e  c h a rte r -p a r ty  in  
th is  case is th a t th e  [2000Z. w h ich  was to  be pa id , 
and was pa id , in  advance, was a p re p a ym e n t of 
the  f re ig h t  payable u n d e r th e  ch a rte r-p a rty , and 
th a t no p a rt o f i t  cou ld  be recovered b y  th e  cha r
te re r  fro m  th e  sh ipow ner, and th a t the  s tip u la tio n  
as to  d e d uc tio n  fo r insu rance  d id  n o t a lte r th is  
r ig h t .  I  do n o t unders tand  th a t  i t  is  den ied th a t 
th e  fre ig h t to  be earned b y  the  sh ipow ner in  th is  
case was 2Z. pe r to n  on th e  am oun t o f coal 
de live re d  a t B om bay. Indeed , to  h o ld  o the rw ise  
w ou ld  be f la t ly  to  co n tra d ic t th e  ch a rte r-p a rty . 
B u t i t  is suggested, and was held in  th e  E xcheque r 
C ham ber, th a t  the  paym ent under such a con tra c t 
is  n o t in  respect of the  fre ig h t  w h ich  is e ve n tu a lly  
earned, b u t o f th e  f re ig h t  w h ich  w ou ld  be earned 
i f  the  w ho le  cargo shou ld  a rr iv e  and be de live red , 
so as to  be a p repaym ent o f so m uch pe r to n  on 
eve ry  to n  o f  cargo shipped. L e t  th is  be tested 
on th e  assum ption  th a t  no p a rt o f  the  advance can 
be p a id  back, w h ich , I  su b m it, is  conc lu s ive ly  
p roved  to  be a co rrec t assum ption  b y  th e  cases I  
have c ited , and th a t the re  is no insurance  b y  
e ith e r p a rty . T a k in g  th e  figu res  o f th e  presen t 
case, th e  c h a rte re r m us t, upon th e  assum ption, 
pay in  e ffect m ore th a n  2Î. p e r to n  in  eve ry  case, 
except w here th e  w ho le  cargo  is d e liv e re d ; and  i f  
th e  sh ipow ner is  to  pay back a p a rt, th e n  e ith e r a 
p a rt is  m ere loan, o r m oney w h ich  as p repa id  
fre ig h t  m u s t be paid back, bo th  o f w h ich  v iew s are 
c o n tra ry  to  a ll th e  cases. W hereas, on th e  con
t ra ry ,  i f  th e  am o u n t o f fre ig h t  earned is  set dow n  
acco rd ing  to  the  q u a n tity  o f cargo de live red , and so 
deb ited  to  the  ch a rte re r, and he is  c red ite d  aga inst 
i t  as a w hole  w ith  the  am o u n t p a id  in  advance, 
every  w o rd  o f the  c h a rte r-p a rty  is  sa tis fied , an d  
n o th in g  is done in  co n flic t w ith  any decided case. 
I t  fo llow s th a t, in  m y op in ion , th e  sh ipow ne r, th e  
p la in t i f f  in  th is  case, cou ld  n o t have cla im ed a n y 
th in g  m ore fro m  th e  ch a rte re r th a n  the  2000Z. 
w h ich  had been p repa id  ; th a t th e  o n ly  fre ig h t 
w h ich  the  p la in t if f  had a t r is k  was th e  balance o f 
fre ig h t,  i f  any, to  be received a t B om bay i f  th e  
sh ip  w ith  su ffic ien t cargo a rr iv e d  th e re  ; th a t  th e  
fre ig h t w h ich  was insu red  was th a t balance of 
f re ig h t  w h ich  was to  be received a t B om bay i f  
th e  cargo shou ld  a rr iv e  safe ly, and lo s t i f  i t  d id  
n o t, and th a t  the re  was a to ta l loss o f such in su re d  
fre ig h t.

I  e n tire ly  agree w ith  th e  ju d g m e n t o f C leasby, 
B . in  the  E xcheque r C ham ber, and w ith  th e  
reasons g ive n  by h im  fo r  i t .  I  cannot agree 
w ith  those ju d g m e n ts  w h ich  seem to  me to  be 
rested on  suggested equ ities  between th e  ch a rte re r 
and sh ipow ner w h icn  neve r ex is ted , and on 
suggested equ itie s  between d iffe re n t u n d e rw r ite rs , 
w h ich , i f  they existed, shou ld  n o t be considered in  
th is  case.

I  answer y o u r  L o rd s h ip s ’ question  b y  say ing  
th a t, in  m y op in ion , the re  was a to ta l loss. I n  
th is  op in ion  m y  b ro th e r P o llock  agrees.

Grove, J .— 1 agree w ith  th e  ju d g m e n t o f the  
C o u rt o f Com m on Pleas, and th a t o f C leasby and 
P o llo ck , B B ., in  th e  E xcheque r C ham ber. I  can 
add n o th in g  to  the  reasons g iven . I  answ er y o u r 
L o rd s h ip s ’ question  by say ing  th a t, in  m y  op in ion , 
th e re  was a to ta l loss.

M e llo r, J .— M y  L o rd s  in  answ er to  th e  ques-
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t io n  propounded by y o u r Lo rd sh ip s , I  am  o f 
op in ion  th a t u nder th e  c ircum stances the re  was 
a p a rt ia l loss on ly , and n o t a to ta l loss o f the 
sub ject m a tte r  o f insurance. I  expressed m y  
op in io n  to  th a t e ffect in  th e  ju d g m e n t w h ich  I  
de live red  in  th e  E xchequer C ham ber, to  w h ich  I  
ve n tu re  to  re fe r. I  fo rbear to  tro u b le  y o u r L o rd -  
sh ips w ith  any fu r th e r  observa tions on th e  case, 
especia lly  as I  e n tire ly  concur w ith  th e  op in ion  o f 
m y  b ro th e r B la c k b u rn , expressed in  th e  answer 
w h ic h  be is  prepared to  g ive  to  the  question  
p ropounded by  y o u r L o rd sh ip s .

B la ckb u rn , J .— M y  L o rd s , in  m y  op in io n  th e re  
was on ly  a p a rt ia l loss o f the  sub ject m a tte r  o f 
insurance. M y  reasons fo r  th is  op in io n  are as 
fo llo w s :

F re ig h t  is  th e  rew a rd  payable to  th e  c a rr ie r  
fo r  th e  safe ca rriage  a cd  d e liv e ry  o f  goods ; i t  is 
payable  o n ly  on the  safe ca rriage  and d e liv e ry  : 
i f  th e  goods are lo s t ou th e  voyage n o th in g  is 
payable, and in  cases w here th e  f re ig h t  is  made 
payable  a t so m uch  p e r to n  o f th e  goods, and p a r t  
o f th e  goods o n ly  are de live red , a p ropo rtio na te  
p a r t  o n ly  o f th e  fre ig h t  is payable. B a t  a sum  o f 
m oney payable b y  th e  sh ippers o f th e  goods a t 
th e  p o r t  o f sh ip m e n t does n o t acqu ire  th e  lega l 
cha racte r o f f re ig h t,  because i t  is  described u n d e r 
th a t  nam e in  a c h a rte r-p a rty . I t  is , in  effect, 
m oney to  be pa id  fo r  ta k in g  th e  goods on board, 
and u n d e rta k in g  to  c a rry  them , and n o t fo r c a rry 
in g  them . T h is , w h ich  I  have taken  w ith  a 
s l ig h t  a lte ra tio n  fro m  th e  ju d g m e n t o f L o rd  K in g s - 
dow n  in  K irc lm e r  v. Venus (12 M oore P .C .361), in  
m y  o p in io n  is an accurate s ta tem en t o f th e  law , A  
sum  o f m oney m ay be advanced as a loan on th e  
s e c u rity  o f th e  f r e ig h t  to  be earned, and in  such 
a case m ay be recovered th o u g h  th e  f re ig h t  is 
lo s t ; b u t I  th in k  i t  has a lw ays been he ld  th a t  a 
s t ip u la tio n  w h ic h  shows th a t  th e  m erch a n t is  to  
in su re  th e  a m oun t, is  a lm ost conclus ive  to  show 
th a t  i t  is n o t a loan on th e  s e cu rity  o f f re ig h t  to  
"be earned, b u t an advance o f f re ig h t  (H icks  v. 
S h ie ld  (7 E . &  B . 633), Trayes  v . W orms (19 
C. B „  1ST. S., 159 ; 12 L .  T . Ren. N . S. 54«; 
2 M a r. L a w  Cas. O. S. 209 ); and i f  i t  is  an advance 
o f  f re ig h t,  then  by o u r la w  i t  cannot be recovered 
in  w ho le  o r in  p a rt, th o u g h  th e  sh ip , o r th e  
goods, o r p a rt o f them  are los t, and conse
q u e n tly  th e  fre ig h t  is in  w hole  o r p a r t  unearned : 
(B y rne  v . S ch ille r, ante, vo l. 1, p. .511.) M e r
chants, acco rd ing  to  m y  experience, a ttach  v e ry  
g re a t w e ig h t to  a s tip u la tio n  as to  who is to  
insure , as show ing  w ho  is  to  bear th e  r is k  o f loss ; 
an d  I  cannot d o u b t th a t bo th  the  p la in t if f  and De 
M a tto s , th e  cha rte re r, p e rfe c tly  understood th a t 
th e  sum  pa id  on s ig n in g  the  b i l l  o f  la d in g  (under 
th is  c h a rte r-p a rty  was an advance o f fre ig h t,  w h ich  
was to  be a t th e  r is k  of the  ow ner o f  th e  goods, 
and cou ld  n o t be recovered th o u g h  the goods were 
a ll lo s t;  th a t i t  was in  e ffect, to  use L o rd  K in g s -  
d o w n ’s language, n o t f re ig h t  fo r  c a rry in g  the  
goods, b u t m oney paid fo r  ta k in g  th e  goods on 
board, and u n d e rta k in g  to  c a rry  them . I t  m ig h t 
be in su re d  b y  the  ow ner o f  th e  goods e ith e r u nder 
the  de sc rip tio n  o f “  p repa id  fre ig h t,”  o r as “  the 
increased va lue o f th e  goods b y  p re p a ym e n t of 
f r e ig h t , ”  w h ich  la t te r  fo rm  was adopted in  th is  case, 
H a d  th e  c h a rte r-p a rty  been expressed “  fre ig h t to  
be a t 42s. pe r ton , one gu inea to  be pa id  on the 
r ig h t  and tru e  d e live ry , and one gu inea  in  advance 
on s ig n in g  b il ls  o f la d in g ,”  the re  cou ld  have been 
no d isp u te  about th e  m a tte r. T he  loss o f a cer

ta in  n um ber o f tons w o u ld  have caused th e  sh ip 
ow ner to  lose a p ro p o rtio n a te  n u m b e r o f guineas, 
because h is fre ig h t,  p ro  tcmto, was n o t e a rn e d ; and 
w o u ld  also have caused the  ow ner o f th e  goods to  
lose an equal num ber o f guineas, because he had 
lo s t th e  bene fit o f  th e  nu m b e r o f gu ineas he had 
pa id  fo r  the  u n d e rta k in g  to  ca rry  h is coals. T he  
ioss o f each in d iv id u a l to n  w ou ld  have occasioned 
the  same loss to  each, and in  th e  even t th a t  has 
happened there  w ou ld  be a loss o f 50 p e r cent, on 
th is  p o lic y  on the  f re ig h t,  and. also a loss o f  50 
p e r cen t on D e  M a tto s ’ p o lic y  on “  th e  coals, and 
increased va lue  th e re o f b y  p repaym en t o f f re ig h t . ”

T he  defendants contend, and I  th in k  r ig h t ly ,  
th a t  on th e  tru e  co n s tru c tio n  o f th e  ch a rte r-p a rty , 
th e  e ffect is  the  same as i f  i t  had been expressly  
s ta ted  as above, B u t  th e  p la in t if f  p u ts  a d iffe re n t 
co n s tru c tio n  on i t , he contends th a t  i t  was in 
tended th a t  th e  advance was to  be aga ins t w h a t
ever f re ig h t  was u lt im a te ly  earned, and a t the  
end o f th e  voyage to  be deducted fro m  w ha tever 
fre ig h t was earned, and, consequently , th a t th o u g h  
i t  was in  one sense th e  r is k  o f th e  ow ner o f the 
goods, as i t  cou ld  n o t be recovered in  any event, 
y e t he was to  lose n o th in g  in  respect o f th e  p re 
paid f re ig h t,  o r  th e  enhanced va lue  o f th e  goods, 
u n t i l  h a lf o r m ore  o f th e  goods w ere  l o s t : th a t 
the  loss o f  th e  f ir s t  to n  o f coals was a loss to  th e  
sh ipow ners o f tw o  guineas of fre ig h t,  and no loss 
a t a ll o f th e  m oney p a id  in  advance, n o r o f  th e  
increased va lue  o f th e  goods, and th a t  so i t  con
t in u e d  t i l l  h a lf o f th e  coals were los t, and then  
th a t  the  loss o f each to n  above th e  h a lf  w o u ld  be 
no loss to  th e  sh ipow ner a t a ll,  b u t  a loss to  the  
ow ne r o f th e  goods o f tw o  gu ineas ou t o f th e  
m oney paid in  advance. T ha t, in  s h o rt u n d e r th is  
c h a rte r-p a rty , th e  loss o f th e  f re ig h t  was to ta l as 
soon as h a lf  th e  coals w ere los t, and th e  r is k  to  
th e  ow ner o f th e  goods, as fa r  as rega rds th e  p re 
paid fre ig h t o r  enhanced va lue  o f th e  goods, d id  
n o t commence t i l l  h a lf th e  coals w ere lost.

H a d  th e u n d e rw r ite rs  pleaded and proved th a t  th e  
in su re d  d id  n o t disclose th is  p e cu lia r n a tu re  o f th e  
ch a rte r-p a rty , m a k in g  the  r is k  double w h a t in  o rd i
n a ry  c ircum stances i t  w ou ld  have been, th a t w o u ld  
have been a good defence. T he y  bave n o t so 
pleaded, and th e re fo re  we m u s t a c t on th e  suppo
s it io n  th a t the  c h a rte r-p a rty  was disclosed, in  w h ich  
case i f  th e  u n d e rw rite rs  m is c o n s tru e d it, i t  was th e ir  
ow n  fa u lt .  B u t,  as a lready said, I  do n o t th in k  th e y  
have m isconstrued  i t ; and w h a t is th e  tru e  con
s tru c tio n  o f th e  c h a rte r-p a rty  is  re a lly  the  m a tte r  
in  d isp u te  in  th is  oause. I t  is ve ry  d if f ic u lt  to  
a rgue  on th e  co n s tru c tio n  o f such in s tru m e n t, 
o r  to  do m ore  th a n  state one’s v iew s o f w h a t i t  
means. T he  w ords are, “  f re ig h t  to  be p a id  on 
u n load ing , and r ig h t  d e liv e ry  o f  the  cargo a t and 
a fte r  th e  ra te  o f 42s., per to n  on th e  q u a n tity  d e li
ve re d ,”  and had i t  stopped the re  1 th in k  the re  
w o u ld  be no room  fo r d o u b t th a t  i t  m ean t 42s. pe r 
to n  fo r  each to n  de live red , and n o th in g  fo r those 
n o t de live red , so th a t  a p a rt ia l loss o f the  goods 
w ou ld  be a loss o f a p ro p o rtio n a te  p a rt o f th e  
f re ig h t.  B u t i t  goes on, “  such f re ig h t  to  be pa id , 
say, one h a lf in  cash on s ig n in g  b illB  of lad ing , 
less c e rta in  deductions, in c lu d in g  5 p e r cent, fo r 
insurance. T h a t c le a rly  expresses th a t  21s. less 
these deductions was to  be p a id  fo r  eve ry  to n  p u t 
on board, w ith o u t reference to  w h e th e r i t  was a ll  
de live red  o r no t, “  and th e  rem a inde r on r ig h t  
d e liv e ry  o f  th e  cargo.”  I  th in k  th a t  means the  
rem a in d e r o f  th e  45s. p e r ton  on the  r ig h t  d e liv e ry
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o f  each ton . H a d  th e  b ro k e r w h o d re w u p  th e ch a rte r- 
p a r ty  adopted language s im ila r  to  th a t  used in  
B yrn e  v . S c h ille r  {ante, vo l. l,p .5 1 1 ), and  said, “  the 
am o u n t paid on s ig n in g  th e  b i l l  o f la d in g  to  be 
deducted fro m  fre ig h t on se ttlem en t the re o f,”  i t  
■would c le a rly  have expressed w h a t th e  appellants 
say was the  in te n tio n . B u t  in  the  absence of 
those o r any s im ila r  w ords, I  th in k  th a t is no t the  
m ea n in g  o f th e  w ords used. T he  c o n s tru c tio n  
contended fo r  b y  the  a p p e lla n t seems to  me forced 
and  u n n a tu ra l, and noc th a t w h ich  m erca n tile  
m en  w ou ld  p u t  upon such a con tra c t. I  do no t 
l ik e  to  m ake assertions as to  w ha t m ercan tile  
m en w ou ld  say, k n o w in g  as I  do th a t  o th e r judges  
w o u ld  m ake c o n tra ry  asse rtions ; and we have 
v e ry  l i t t le  to  assist us in  asce rta in in g  w ha t m e r
chants  re a lly  w o u ld  th in k .  I  see th a t  m y  b ro th e r 
C leasby, in  h is  ju d g m e n t in  the  E xcheque r 
C ham ber, a ttaches w e ig h t to  th e  conduct o f the  
m as te r in  d e liv e r in g  up  the  coals w ith o u t paym en t 
o f  th e  21«. p e r to n , as evidence o f th e  u n d e r
s ta n d in g  o f m erchants on the  co n s tru c tio n  of the 
c h a r te r -p a r ty ; and th is  was repeated on the  
a rg u m e n ts  a t y o u r  L o rd s h ip s ’ bar. I  am  n o t sure 
th a t  a le g it im a te  a rg u m e n t as to  th e  m ercan tile  
u n d e rs ta n d in g  can be deduced from  th e  conduct 
o f pa rties  a fte r  th e  d ispu te  has arisen, and in  no 
case do I  a tta ch  m uch  w e ig h t to  th e  conduct o f a 
cap ta in  seeking  to  charge  u n d e rw rite rs , w hom  a ll 
cap ta ins are too  a p t to  th in k  th e ir  le g itim a te  
p re y  ; I  shou ld  m yse lf a ttach  m ore w e ig h t to  the 
conduc t o f th e  insurance  b roke rs , w ho  worded 
b o th  po lic ies as i f  they  believed th a t th e  r is k  as 
to  th e  f re ig h t  and as to  th e  enhanced va lu e  o f 
th e  goods was th e  o rd in a ry  r is k , sub ject to  a 
p a r t ia l loss o r  the  loss o f any p a rt o f th e  goods. 
H a d  De M a tto s  and h is b roke rs  th o u g h t th a t no 
p a r t  o f th e  p repa id  fre ig h t,  w h ich  fo rm e d  m ore 
th a n  h a lf  o f the  value w h ich  he insu red  was to  be 
lo s t t i l l  m ore than  one -h a lf o f the  goods were lost, 
so as to  ren d e r the  r is k  as to  th is  m uch  less than  
th e  r is k  as to  the  goods them selves, he w ou ld , I  
shou ld  th in k  n o t have shaped h is p o licy  so as to  
lu m p  these tw o  unequal r is k s  together. H e  w ould , 
I  th in k ,  have severed the  tw o  in  h is  po licy , and 
have  requ ired  th a t  th e  p re m iu m  fo r  th e  sm a lle r 
r is k s  should be less, instead  o f  in s u r in g  as he d id , 
as i f  h is  r is k  as to  the enhanced value o f th e  goods 
was th e  same as th a t on the goods themselves.

I  have o n ly  fu r th e r  to  observe th a t the  te rm s of 
th e  c h a rte r-p a rty , “ 42s. p e r to n  de live red  to  
be pa id  one h a lf in  cash on s ig n in g  b ills  o f 
la d in g ,”  are e xa c tly  e q u iva len t to  saying, “  21s. 
to  be paid on every to n  p u t on boa rd .”  I f  no 
d isas te r happened the  nu m b e r of tons de live red  
w o u ld  be th e  same as th e  num ber o f tons p u t on 
board , b u t  I  do n o t th in k  i t  an accurate sta tem en t 
to  say th a t  th e  paym en t was to  be one-ha lf o f the 
estim ated  f re ig h t,  w h ich  is the phrase used b y  each 
o f th e  judges in  the  C o u rt o f  C om m on P leas, and 
I  cannot b u t  th in k  th a t a fa llacy  lu rk s  u n d e r th is , 
to  m y m in d , in a p p ro p ria te  expression.

I  have o n ly  to  add th a t w here the re  has been 
such a d iffe rence  o f op in ion  on the question  o f what 
is  th e  in te n tio n  o f the  pa rties  as expressed in  th is  
c h a rte r-p a rty , i t  is im poss ib le  to  say th a t  the  m ean
in g  is clear. I t  w il l appear d if fe re n t to  d iffe re n t 
m inds. I  can o n ly  say th a t to  me th e  in te n tio n  
appears to  be to  express th a t w h ich  the  respon
den ts say has been expressed.

A n d , such be ing  m y  op in ion , I  answer y o u r  
L o rd s h ip s ’ question  by say ing  th a t the re  was

[H .  op L .

o n ly  a p a rt ia l loss o f  th e  su b je c t m a tte r  o f in 
surance.

T h e ir  L o rd sh ip s  to o k  tim e  to  consider, and on
M arch  30.— T h e ir  L o rd s h ip s  gave ju d g m e n t as 

fo llow s :
L o rd  Chelmsford.— M y  L o rd s , th is  appeal is  

fro m  a ju d g m e n t o f the  C o u rt o f E xchequer 
C ham ber in  an ac tion  b ro u g h t by  the  p la in t if f  on  
tw o  po lic ies o f insu rance  to  recove r a to ta l loss o f 
fre ig h t.  T he  C o u rt o f C om m on Pleas unan im ous ly  
gave ju d g m e n t in  h is favour, b u t th e  C o u rt o f  
E xch e q u e r C ham ber reversed th a t ju d g m e n t by  a 
m a jo r ity  of th ree  to  tw o , h o ld in g  th a t the re  was 
o n ly  a p a rt ia l loss o f th e  su b je c t m a tte r  o f in s u r
ance, and the  learned  judges who have been sum 
m oned to  assist y o u r  L o rdsh ips  have d iffe re d  in  
o p in io n ; so th a t in  th e  re s u lt th e re  are five  judges  
in  fa vo u r o f the  p la in t if f ,  and fo u r in  fa v o u r of the 
de fendant. I n  th is  d iffe rence  of op in io n  i t  is 
im possib le  n o t to  fee l th a t th e  question  is  one o f 
some d if f ic u lty .  I t  appears to  me to depend a lto 
ge the r upon the  p rope r co n s tru c tio n  o f the  cha rte r- 
p a rty . [H is  L o rd s h ip  read th e  c h a rte r-p a rty , 
and, a fte r g o in g  th ro u g h  th e  fac ts  o f th e  case, 
con tinued  :]

I n  cons ide ring  th e  question  i t  is  necessary in  
the  f ir s t  place to  de te rm ine  th e  characte r of 
th e  paym en t w h ich  was made b y  th e  c h a rte re r 
a t the  tim e  o f s ig n in g  the  b ills  o f lad ing . W as 
i t  an advance in  th e  n a tu re  o f a loan, o r  was 
i t  a p repaym ent o f h a lf  the fre ig h t,  th e  whole o f 
w h ich  was to  be earned b y  th e  u n lo a d ing  and 
d e live ry  o f th e  cargo a t B om bay p I t  is unneces
sary to  consider th e  case o f K irc h n e r  v. Venus (12 
M oo. P . C. 361), w h ich  was o ften  re fe rred  to  in  the  
course o f the  a rg u m e n t, b u t  w h ich  appears to  me 
to  have tu rn e d  e n tire ly  upon the  question  o f  lien , 
so th a t  tb e  language used w ith  respect to  p a y 
m ents made by the  sh ippers o f goods a t the  p o rt 
o f d ischarge n o t a c q u ir in g  th e  leg a l cha racte r o f 
fre ig h t,  m ust be received w ith  some q u a lif ica tio n . 
B u t th is  case is  a ltoge the r rem oved fro m  th e  
a u th o r ity  o f th a t  case, because here the  pa rties , 
b y  th e ir  ch a rte r-p a rty , have agreed th a t  th e  pay
m en t sha ll be th e  advance o f h a lf  th e  fre ig h t ,  and 
th a t  the  sh ipow ne r sha ll have an  abso lu te  lie n  fo r 
fre ig h t. The  c h a rte r-p a rty  con ta ins  a p ro v is io n  
fo r  the ch a rte re r to  deduct fro m  th e  paym ent o f 
h a lf  f re ig h t  five  per cent, fo r insurance, and B la c k 
bu rn , J . in  h is  op in ion  de live re d  to  the  House, 
sta ted “  th a t i t  had a lways been held th a t  a s t ip u 
la tio n  th a t the  m erchan t is  to  insu re  the  am ount, 
is a lm ost conclus ive to  show th a t i t  is n o t a loan 
on se cu rity  o f fre ig h t to  be earned, b u t  an 
advance o f fre ig h t , ’“ T he re  can be no doubt, 
the re fo re  th a t the  sura p a id  by D e  M a tto s  
was a p repaym en t o f fre ig h t ,  and as such, 
accord ing  to  se ttle d  a u th o rit ie s , cou ld  n o t 
be recovered aga in . T h a t p o rt io n  o f  the  fre ig h t 
received by th e  p la in t i f f  was, the re fo re , never a t 
r is k  on th e  voyage insured.

B u t  then  th e  question  arises, W h a t was the  
p o rt io n  o f fre ig h t w h ich  was covered by  th is  
p repaym ent ? O n th e  p a rt o f  th e  defendants 
i t  was contended th a t under th e  w ords o f th e  
c h a rte r-p a rty  th e  fre ig h t  be ing payable n o t in  a 
gross sum, b u t a fte r  the  ra te  o f 42s. pe r to n  of 
coals on the q u a n tity  de live red , th e  f r e ig h t  m u s t 
be d is tr ib u te d  over th e  whole cargo a t the ra te  of 
42s. fo r  each ton, w h ich  w i l l  be e q u iva le n t to  the  
paym en t o f 21«. on every to n  o f the  cargo p u t on 
board, le a v in g  21«. to  be p a id  fo r f re ig h t  on the
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e n tire  cargo de live red . I f  th is  mode o f c a lcu la tin g  
th e  f re ig h t  is adopted, th e  p la in t if f ’s loss w ou ld , o f 
course, be o n ly  a p a rt ia l one. B u t I  am  n o t d is 
posed to  take  th is  v ie w  o f the  s tip u la tio n  as to  
p a ym e n t o f fre ig h t in  th e  c h a rte r-p a rty . I  th in k  
th a t  th e  f re ig h t  payable is th e  fre ig h t upon th e  whole 
q u a n tity  of coals de live red  a t the  ra te  o f 42s. per 
to n , and th e  p a rt w h ich  was p repa id  was assumed 
u pon  an estim a te  o f h a lf o f th a t q u a n tity . I f  the  
p a rtie s  had in te n de d  th a t  the  p repaym ent shou ld  
be ca lcu la ted upon th e  fo o tin g  o f one h a lf  o f the 
cargo a t so m uch per ton , n o th in g  w o u ld  have 
been easier th a n  to  have expressed th is  in  words. 
T he  b i l l  o f la d in g  was s igned fo r  2178 tons, the 
h a lf  fre ig h t was to  be pa id  on s ig n in g  the b i l l  o f 
la d in g , and th e  re ce ip t was indorsed  on th e  b i l l  of 
la d in g . I f  th e  p repaym ent was m ean t to  be 
app lie d  to  h a lf th e  ra te  of fre ig h t  ove r the  w hole  
nu m b e r o f tons o f coal sh ipped, the  am o u n t could 
have been easily  ascerta ined, and th e  in te n tio n  
c le a r ly  expressed. T he  m anner in  w h ich  th e  h a lf 
o f the  fre ig h t  was agreed upon satisfies me th a t 
th e  sum  paid was taken  genera lly  as rep re se n ting  
one h a lf o f the  f r e ig h t  o f th e  e n tire  cargo a t the 
ra te  o f 42s. per ton . T h is  b e in g  m y  view  o f the 
case, i t  fo llow s th a t  th e  p la in t if f  neve r had more 
th a n  h a lf the  f re ig h t  as a gross sum  a t r is k  on the 
voyage insu red . I f  a ll th e  coals had been de live red  
he w o u ld  have had to  receive the  am oun t o f the 
w ho le  agreed f re ig h t ,  m inus  the 22361. a lready 
pa id . In  the even t w h ich  occurred he had secured 
h im se lf aga inst the  loss o f one ha lf o f the  f re ig h t  
b y  th e  p re p a y m e n t; th e  o n ly  in su ra b le  in te re s t 
in  th e  f re ig h t  w h ich  rem ained  to  h im  was the  uu- 
pa id  ha lf, the  w hole  o f w h ich  he lo s t by the  p e rils  
o f th e  seas, and, the re fo re , h is loss was a to ta l loss.

I  th in k  the  ju d g m e n to f  the C o u rt o f E xcheque r 
Cham ber o u g h t to  be reversed.

L o rd  H a t h e r l e y .— M y  L o rd s , I  concur e n tire ly  
in  th e  v ie w  w h ich  has been taken  o f the  case before 
us b y  m y nob le  and learned fr ie n d  who has p re 
ceded me in  exp ress ing  h is op in ion  upon it .

The  tw o  po in ts  to  be considered are, f irs t ,  w h a t 
is  the  insu rance  th a t  has been effected b y  the po licy, 
and th e  sub ject m a tte r the re b y  in s u re d ; and we 
are led in  cons ide ra tion  o f th a t p o in t to  the  
fu r th e r  question  as to  w h a t was th e  con trac t 
betw een the  in s u re r and the  person w ith  whom  he 
barga ined , as th e  ch a rte re r o f the  sh ip , in  o rd e r to  
asce rta in  w ha t were th e  p e rils  o f the  sea aga inst 
w h ich  the  assured desired so to  p ro te c t h im se lf.

N o w  we m u s t bear in  m in d  in  th is  in q u iry ,  in  the 
f ir s t  instance, th a t i f  the re  be any question  or 
d o u b t ( I  th in k  in  t r u th  we sha ll f in d  there  is none) 
as to  w ha t the sub jec t m a tte r of insurance is , then 
on p r in c ip le  i t  is to  be he ld  in  a ll cases th a t th a t 
in  respect o f w h ich  the  insurance  is made is th a t 
w h ic h  is  capable of be ing a sub jec t m a tte r  o f 
insu rance , nam e ly , th a t w h ich  is a t r i s k ; and 
th a t  in  re g a rd in g  th e  co n tra c t o f insurance, 
we m u s t n o t assume, and we cannot in  any 
w ay  cons is ten tly  w ith  law  assume, th a t the 
in su re d  is endeavou ring  to  e ffect a po licy  upon 
th a t w h ic h  is  a t no r is k  whatever. N e x t, 
w hen we come to  lo o k  a t  th e  co n tra c t its e lf, 
i t  be ing  a co n tra c t o f fre ig h t,  we have to  rem em 
be r th a t fo r  a ve ry  long  t im e  i t  has been se ttled  in  
o u r m a r it im e  law th a t  p repa id  fre ig h t cannot be 
recovered. I  th in k  when we consider these tw o  
p o in ts  we sha ll be led ve ry  easily and sa fe ly  to  the 
so lu tio n  o f th e  d if f ic u lty  w h ich  appears to  have 
a risen  in  the  case before us. W e have now  had
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the  advantage o f he a rin g  th e  op in ions o f several 
judges who, both in  the c o u rt be low  and also in  
y o u rL o rd s h ip ’s house,have expressed th e ir  op in ions 
upon the m a tte r ; and we have had the  benefit o f 
he a rin g  th e  a rgum en ts  upon w h ich  these op in ions 
were founded, as w e ll as th e  a rg u m en ts  w h ich  were 
adduced a t the bar. Therefore  i t  m ay w e ll be th a t 
a sub jec t w h ich  has been one o f cons iderab ledoubt, 
and has been supposed to  be one o f d iff ic u lty , be
fo re  a r r iv in g  a t th is  stage o f  th e  a rg um en t, m ay, 
w ith o u t p resu m p tio n  cn m y  pa rt, appear to  me to  
be free  fro m  d if f ic u lty  as regards the  fin a l conclu
sions we are bound to a rrive  a t.

In  th e  f ir s t  place, th e  con tra c t o f in s u r 
ance is an insurance o f fre ig h t. T he  ques
tio n  is, w h a t is th a t f re ig h t  th a t was so in 
sured?  To  answer th a t question  we lo o k  a t th e  
ch a rte r-p a rty  w h ich  was en te red  in to  between the  
sh ipow ner and the  c h a rte re r; and  th a t ch a rte r- 
p a rty  we fin d  to  be a co n tra c t o r engagem ent on th e  
p a rt o f the  ch a rte re r w ith  reference to  a cargo o f  
coals to  be de live red  a t B om bay, th a t he w ill pay 
fre ig h t  “ on u n lo a d ing  and r ig h t  d e live ry  of th e  
cargo a t and a fte r th e  ra te  o f 42s. per to n  on the  
q u a n tity  de live red ,”  n e ith e r m ore no r less. H e  is 
n o t to  pay m ore  fre ig h t  th a n  a t th a t rate upon 
w hatever is de live red . T h a t is th e  sum  and sub
stance o f h is agreem ent. B u t  then  as to the  mode 
o f pa y in g  the  t re ig h t,  instead of w a it in g  u n t i l  the  
tim e  o f d e liv e ry  as regards the  whole cargo, he 
engages th a t he w i l l  pay “  one h a lf in  cash on s ig n 
in g  b ills  o f lad ing , less fo u r m onths in te re s t.”  Tnab 
is the d iscoun t on the  paym ent in  respect o f its  
be ing  made a t once, and before the period o f de
liv e ry  a t B om bay. “  Less fo u r  m on ths in te re s t, 
and less 5 per cent, fo r insurance.”  N o w  w hat 
seems to have g ro w n  up to  be the p ractice  in  sh ip 
p in g  transactions o f th is  character is founded v e ry  
p ro b a b ly  upon the  d e te rm in a tion  o f  th e  courts  o f  
iaw thac p repa id  fre ig h t cannot be recovered. W h a t 
seems to  have happened is th a t the parties who 
are desirous o f  h a v in g  the  fre ig h t p repa id  to  a ce r
ta in  ex ten t, in  o rd e r to  avo id  be ing  ke p t o u t of 
th e ir  m oney d u r in g  a long voyage, have entered 
in to  an a rrangem en t w ith  the ch a rte re r to  th is  
ef fect :  I  sha ll w ish to  have m y  m oney in  hand, to  
some am oun t a t a ll events, upon th is  ch a rte r  o f 
f re ig h t,  I  there fore  s tip u la te  w ith  yo u  th a t some o f 
th is  m oney shall be paid down (in  th is  case one ha lf), 
b u t I  w i l l  g ive  a rebate  o f in te re s t, w h ich  is in  
e ffec t d is c o u n tin g  th is  p re p a y m e n t; and I  w i l l  
g ive  a fu r th e r  rebate o f insurance, because, inas
m uch as you  are m a k in g  th is  paym ent, and inas
m uch as yo u  cannot recover i t  in  the  event o f 
the re  be ing  a loss o f the  cargo, the r is k  becomes 
you rs , n o t m ine. W h a t w ou ld  o rd in a r ily  be the  
r is k  o f  the sh ipow ner w ith  rega rd  to  the  fre ig h t  
so prepa id  is tran s fe rre d  in  th is  way to  the cha r
te re r, and  the  sh ipow ner has the m oney in  h is 
p o c k e t; and h a v in g  i t  in  pocke t, and seeing th a t 
i t  cannot be recovered, i t  is a t no r is k . W ha teve r 
loss happens a t sea he re ta ins  th a t m oney, and 
there fore , i f  the re  be a to ta l loss o f th e  whole 
cargo, th e  loss in  respect o f  th is  p repaym ent o f  
fre ig h t  fa lls  upon the  person who has so p repa id  
it .  C onsequently , a custom  seems to  have g ro w n  
up o f  a llo w in g  a sum  by way of insurance, in  
o rde r to  compensate the person m a k in g  th is  p re 
paym en t fo r  the  r is k  he the reby runs, inasm uch 
as he cannot recovei i t  i f  th e ie  be a to ta 1 loss o f 
the  cargo. T h a t be ing  so, you  fin d  th is  sta te  o f 
th in g s : as to  a m o ie ty  o f th is  fre ig h t  th e  sh ip -
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o w n e r is q u ite  safe ; he cannot w a n t to  in su re  i t ,  
he has g o t i t .  B u t as to  the  o th e r m o ie ty , he is 
n o t safe as regards th e  pe rils  o f th e  sea, because 
i f  the re  shou ld  be a to ta l loss, and i f  he shou ld  
n o t be able to  d e live r any p a rt o f th e  goods, then  
he w ould  g e t no  m ore  fre ig h t.  H e  has g o t one 
m o ie ty  safe in  h is  p o c k e t; th e  o the r m o ie ty  is th a t 
w h ich  is a t r is k ,  and th a t  he can insu re . T he re 
fore , when you  lo o k  a t th e  co n tra c t o f insurance  
in  th is  case, and ask as to w h ich  o f th e  m oieties of 
f r e ig h t  the  insurance is  effected, th e  answ er m ust 
be th a t  the  sh ipow ner has effected the  insurance 
upon  th e  unpa id  m oie ty , w h ich  m ay be lo s t en
t ir e ly  to  h im . H e  cannot e ffect an insu rance  upon 
th a t  w h ich  is  a t no r i s k ; the re fo re  he m u s t be 
ta ke n  to  have done th a t  w h ich  o n ly  he r ig h t ly  
oould do, nam ely, to  have insu red  aga inst th a t 
w h ich  is a t r is k , the  o th e r m o ie ty  o f th e  fre ig h t, 
w h ich  m ay be lo s t to  h im  in  consequence of the  
p e rils  o f th e  sea. On the  o th e r hand, w h a t is the  
p o s itio n  o f th e  cha rte re r ? I t  is th is  : he has 
agreed to  pay 42s. pe r to n  o n ly  on w ha tever is 
de live red  to  h im ; he has p a id  dow n to  th e  ex ten t 
o f 21s. pe r to n  ; he can have o n ly  21s. pe r to n  m ore 
to  pay, i f  the  w hole o f the  cargo is de live red  to  
h im ; b u t supposing  th e re  is no m ore  d e live re d  to  
h im  than  the  21s. pe r to n  w ou ld  cover, w h a t is 
th e n  to  happen p W h y , he is  e n tit le d  to  say, you  
have de live red  to  me h a lf th e  cargo, I  was on ly  
to  pay you  4000Z. fo r th e  2000 tons o f coal, i f  you  
de live red  th e  whole q u a n tity  ; yon  have de live red  
to  me, instead o f 2000 tons, o n ly  1000 tons. I  have 
pa id  you  fo r 1000 tons a lready, and I  am  n o t to  
pay m ore. O therw ise , i f  you  were to  say th a t the 
c h a rte re r  is  to  pay in  respect o f th e  h a lf  o f the 
cargo saved, th a t is 1000 tons, he w ou ld  be p a y in g  
31. fo r  e ve ry  to n  o f coal de live red . W o u ld  he n o t 
have a r ig h t  to  say, you have de live red  to  me 1000 
to n s ; I  pa id  2 l. per to n  on 1000 tons before the  
sh ip  s ta rted , under th e  co n tra c t I  en tered  in to , 
a n d  now  yo u  ask fo r  ano the r I f .  in  respect of the  
p o rt io n  o f  the  coals w h ich  has been saved, the re  
b e in g  o n ly  one -ha lf saved a lto g e th e r ; in  th a t w ay 
y o u  are m a k in g  me pay SI. p e r to n  fo r  the  coals 
de live red  as to  w h ich  I  en tered  in to  an agreem ent 
to  pay you  2f. pe r ton , and no m ore. W hen  we 
lo o k  a t the case in  th a t s im p le  way, i t  appears to  
m e th a t th e  whole d if f ic u lty  is  a t once solved. O n 
th e  one hand you  have th e  ch a rte re r saying, I  
am  n o t to  be com pelled to  pay m ore than  I  agreed 
to  p a y ; O n  the  o th e r hand yo u  havd th e  o th e r 
p a r ty  in s u rin g , n o t th e  fre ig h t  he has g o t in  h is  
pocket, b u t f re ig h t  th a t is s t i l l  a t r is k ,  and w h ich  
he m ay lose b y  th e  loss o f h a lf th e  cargo.

H a v in g  said th is  m uch, I  have ve ry  l i t t le  m ore to  
add upon  the  sub ject. B u t,  w ith  rega rd  to  the  v iew  
taken  by  B la c k b u rn , J ., fo r whose o p in io n  I  have 
th e  h ig h e s t respect, i t  appears to  m e th a t  he is 
u n d e r e rro r  when, in  a d v is in g  y o u r L o rd sh ip s , he 
th u s  states the  case. H e  says th a t th e  con ten tion  
o f  the  p la in t if fs  in  th e  cause is th is  : “  T h a t in  
sh o rt, u n d e r th is  c h a rte r-p a rty , the  loss o f the  
fre ig h t was to ta l as soon as h a lf  th e  coals were 
los t, and th e  r is k  to  the  ow ner o f th e  goods, as fa r 
as regards th e  p repa id  f r e ig h te r  enhanced value o f 
th e  goods, d id  n o t commence t i l l  a f te r  th e  coals 
w ere lo s t.”  B u t, as I  said before, instead  o f be ing  
a to ta l loss o f fre ig h t  to  h im  he has g o t h a lf th e  
f r e ig h t  in  h is  pocke t. H o  doubt, w hen h a lf the 
coals were lo s t he lo s t h a lf th e  fre ig h t, b u t he had 
g o t the o th e r h a lf a lready in  h is pocket. I  cannot 
conceive how b y  any process o f reason ing, on the

one hand, th e  sh ipow ner can bo ta ke n  to  have in 
sured w h a t he had a lready got, o r, on the  o th e r 
hand, how  th e  ch a rte re r shou ld  be called upon  to  
pay a h ig h e r fre ig h t  th a n  he ha d  co n trac ted  to  
pay, nam e ly , 42s. per ton- I  do n o t th in k  th a t the  
caseof K irch ,ne rv . Venus (12 M oore  P .0 .0 .  311) has 
any bearing  upon  the case before y o u r L o rd sh ip s . 
O f course, a n y o p in io n o f L o rd  K in g s d o w n  is  a lways 
c ite d  b y  those w ho can c ite  i t  as an a u th o r ity  a t 
a i l  fo r  th e ir  p ro p o s itio n , and i t  c e rta in ly  carries 
w ith  i t  g re a t w e ig h t. B u t B re tt ,  J., whose op in ion  
is  o f v e ry  g re a t value, I  th in k ,  in  ass is tin g  y o u r 
L o rd s h ip s  to  a rr iv e  a t a co rre c t v ie w  o f th is  case, 
dea lt w ith  K irc h n e r  v . Venus in  th e  mode in  
w h ich , in  m y  op in io n , i t  o u g h t to  be dea lt w ith , 
and in  w h ic h  a ll  ju d g m e n ts  shou ld  he dea lt w ith , 
nam ely, by  ta k in g  i t  as app lied  to  the sub jec t 
m a tte r. W h a t L o rd  K in g s d o w n  th e re  says is 
t h is : I n  th e  f i r s t  place, i t  is n o t th a t  p repaym ents  
are n o t f re ig h t,  b u t th a t they are n o t th e  same 
th in g  as fre ig h t ,  h a v in g  a ll th e  le g a l in c id e n ts  o f 
f r e ig h t ; and, in  the  second place, the re  is  th e  case 
o f lie n . A p p ly in g  L o rd  K in g s d o w n ’s op in io n  to  the  
sub jec t m a tte r, you  w i l l  n o t f in d  h im  sa y in g  th a t 
p repa id  f re ig h t  is n o t fre ig h t ,  because i t  is  fre ig h t 
to  a ll in te n ts  and purposes. I n  s e tt lin g  the  account 
yo u  say, “  T h a t is p a r t  o f the  fre ig h t , ”  in  th is  case 
and in  eve ry  o th e r case where f re ig h t  comes to  be 
adjusted. A n d  w hat you  f in d  to  be the  course of 
sh ipow ners and m erchants dea ling  in  th is  w ay 
w ith  rega rd  to  the  a ffre ig h tm e n t o f vessels is  th is , 
the  rea l transac tion  takes th is  fo rm , th e  r is k  o f so 
m uch  as is  p repa id  is  tra n s fe rre d  to  the ch a rte re r, 
instead  o f be ing  a t th e  r is k  o f th e  sh ipow ner, the  
la t te r  ta k in g  th e  m oney and keep ing  i t  in  h is  
pocke t u n d e r a l l  c ircum stances, w hatever m ay 
happen. I n  respect o f th a t an a llow ance is made 
fo r insurance. W hen you  come to  look a t i t  in  
th is  p o in t o f v ie w , yo u  see how  th is  course o f  p ro 
ceeding has n a tu ra lly  arisen. A n d  in  t ru th ,  i f  we 
were to  say th a t th e  p la in t if f  had n o t in su re d  th is  
fre ig h t, w h ich  he has e n tire ly  los t, on account of 
th e  to ta l fre ig h t earned n o t a m o u n tin g  to  m ore 
th a n  a se t-o ff to  the  h a lf th a t has a lready been 
pa id , i f  we were to say th a t  th a t was th e  re su lt, we 
shou ld , as i t  appears to  me, d is tu rb  the  whole of 
those con trac ts  w h ich  are made in  th e  fo rm  o f the  
one we have now  before us in  th is  case, and w h ich  
seem to  have become to le ra b ly  fre q u e n t— we shou ld  
be in  e ffect sadd lin g  th e  c h a rte re r before us w ith  
rega rd  to  w ha t was th e  pos ition  between h im  and 
th e  sh ipow ner, w ith  a g re a te r paym en t than  any 
th a t he had con trac ted  to  m ake.

Some d if f ic u lty ,  no doub t, arose in  th e  m in d  
o f one o f th e  learned judges  in  th e  c o u rt 
below , A m p h le tt,  B ., in  consequence o f the  
c h a rte re r h a v in g  h im se lf effected an insu rance  
on the  cargo o f coals in  th e  fo rm  o f an  in s u r
ance o f the  coals, va lue  increased b y  fre ig h t  
p repa id  ; so th a t he said i t  appeared to  h im  th a t 
th e  re s u lt w ou ld  be to  m ake th e  d iffe re n t u n d e r
w r ite rs  by  w hom  th e  insu rance  had been effected 
pay tw ic e  over in  respect o f th is  loss. W h e th e r 
o r n o t th e  u n d e rw r ite rs  cou ld  have resisted, the 
c la im  I  w i l l  n o t stop to in q u ire , because I  th in k  
the re  is ano the r answer to  the  a rg u m e n t. B re t t ,  
J . has po in ted  o u t th a t answ er also, as he has dea lt 
w ith  a lm ost eve ry  p a rt o f the  case, w ith  g rea t 
clearness. H e  says th e  insurance so effected 
was effected on a va lued po licy , and i f  the re  be 
anv apparen t la ck  o f ju s tice  tow ards the  u n d e r
w r ite rs  w ith  reference to  recove ring  upon  th a t
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p o licy , i t  arises fro m  the la w  a llo w in g  these va lued 
policies. T h is  being taken  aB a va lued p o lic y  p a y 
m en t had to  be made, a lth o u g h  i t  m ig u t possib ly 
be th a t  the in s u re r ’s in te re s t was n o t such as, b u t 
fo r  the  law  a llo w in g  va lued  polic ies, cou ld  have 
been made th e  sub jec t o f con tra c t w ith  th e  u n d e r
w r ite r .  W e  have n o th in g  to  do w ith  th a t here. 
A l l  we have to  do in  the  presen t case is to  consider 
w h a t is  the  engagem ent w h ic h  th e  assured (here 
th e  p la in t if f )  has en tered  in to  w ith  those who 
accepted the  r is k , and fo r  th a t  purpose to  lo o k  a t 
th e  co n tra c t w h ich  was entered in to  betw een h im  
a n d  th e  c h a rte re r ; and w hen we lo o k  a t th a t  con
tra c t  th e  w hole m a tte r  comes o u t p la in ly , th a t 
w h a t was in su re d  is exac tly  th a t w h ich  has been 
lo s t to  h im  in  consequence o f th e  p e rils  o f the 
sea.

L o rd  P e n z a n c e .— M y  L o rd s , th e a p p e lla n t b ring s  
h is  a c tio n  upon tw o  policies o f insurance , one on 
“  fre ig h t  valued a t 2000Z.”  the  o th e r on “  f r e ig h t  
payable abroad valued a t 20001.,”  and he c la im s a 
to ta l loss. T he  answ er o f  the  u n d e rw rite rs  is th a t 
th e  loss is  o n ly  p a rtia l, as he m ig h t la w fu lly  have 
cla im ed a p a r t  o i th e  fre ig h t  said to  have been lost, 
fro m  the  ch a rte re r o f h is  vessel, and w h e th e r he 
cou ld  do so o r  n o t depends on th e  te rm s of h is 
c h a rte r-p a rty . There is, the re fo re , in  substance, 
b u t one question  in  th is  case, the p ro p e r cons tru c 
t io n  of th a t c h a rte r-p a rty  as to  th e  am o u n t th a t 
became u lt im a te ly  payable fo r fre ig h t in  the  
events th a t happened.

I t  is  a d m itte d  on b o th  sides th a t  fre ig h t  
was earned in  respect o f a q u a n tity  o f coals 
de live red , to  th e  e x te n t o f w h a t m ay in  ro u n d  
num bers  be called h a lf  the  cargo ; b u t i t  is 
contended on the  one side, th a t as fre ig h t 
to  th a t am oun t had a lready been paid in  advance 
the re  was n o th in g  m ore fo r  th e  m erchan t to  pay ; 
o n  the  o the r, th a t the  m oney so pa id  in  advance 
was n o t a ll p a id  in  d ischarge o f such fre ig h t as 
m ig h t  u lt im a te ly  tu rn  o u t to  be earned, b u t was 
to  the  e x te n t o f a h a lf o n ly  pa id  on th a t a m o u n t; 
and consequently  th a t  the re  s t i l l  rem a ined  a 
q u a rte r o f the e n tire  fre ig h t fo r  th e  m erchan t to  
pay. T h is  la t te r  v ie w  has been u p h e ld  by  the 
E xchequer C ham ber in  the  ju d g m e n t now  under 
appeal, and I  am o f op in io n  th a t i t  cannot be 
susta ined. I  w il l  tes t it, in  the f i r s t  place by con
s id e rin g  w h a t re su lts  w il l  f lo w  fro m  its  adoption.

I t  is incon testab le  th a t i f  in  accordance w ith  th is  
p ro p o s itio n  the  m erchan t shou ld  a c tu a lly  pay, in  
a d d it io n  to  th e  h a lf  fre ig h t p re v io u s ly  advanced by  
h im , ano th e r q u a rte r o f th e  e n tire  fre ig h t, the 
re s u lt w o u ld  be th a t th e  sh ipow ner w ou ld  have 
received th re e -q ua rte rs  o f the  e n tire  fre ig h t,  
th o u g h  he had  earned o n ly  h a lf  o f  th a t fre ig h t by  
c a rry in g  h a lf the  cargo safely to  its  d es tina tion . 
T he  re s u lt is so s ta r t lin g , and so irreconc ilab le , 
n o t o n ly  w ith  apparen t ju s tice , b u t w ith  a ll no tions 
o f fre ig h t  as a paym en t earned and m easured by 
th e  q u a n tity  o f  goods safely ca rried  and de livered, 
th a t  i t  challenges the  closest a tte n tio n  to  th e  p ro 
pos itio n  upon w h ich  i t  is based. B u t i t  is , m ore
over, d ire c tly  opposed to  the actua l language o f the 
c h a rte r -p a r ty  itse lf. I t  is  im possib le  th a t the 
sh ipow ner shou ld  receive th is  th ree  qua rte rs  o f the 
e n tire  fre ig h t fo r  the ca rriage  and d e liv e ry  o f h a lf 
th e  cargo on ly , w ith o u t d o in g  v io lence to  the 
express p ro v is io n  o f the  c h a rte r-p a rty , by  w h ich  
th e  am oun t payable fo r  fre ig h t is defined. T h a t 
p ro v is io n  is  in  these w ords : “ The  f re ig h t  is  to  be 
pa id  a t and a fte r the  ra te  o f 42s. a ton  on the

q u a n tity  de live red .”  T here  is no o th e r p rov is ion  
in  the  c h a rte r-p a rty  d e fin in g  the  ra te  o r  am oun t of 
fre ig h t  to  be p a id  b u t th is , and w hatever t im e  o r 
tim es  m ay have been by o th e r p rov is ions fixed  fo r 
the  paym en t o f i t ,  the  am oun t i ts e lf  is  th u s  u n 
questionab ly  fixed in  p la in  language a d m itt in g  o f 
no tw o  in te rp re ta tio n s , a t 42s. a ton , ca lcu lated n o t 
on the  num ber o f tons p u t on board, b u t on the  
n u m b e r of tons a c tu a lly  delivered. I f ,  there fore , 
th e  sh ipow ner be re a lly  e n tit le d  to  receive n o t 
42s. b u t 63s. a to n  on th e  q u a n tity  de livered, i t  
cannot be as fre ig h t  earned under th e  cha rte r- 
p a r ty  th a t  he does so, b u t  i t  m u s t be under some 
o th e r and d iffe re n t k in d  o f o b lig a tio n  created by  
th a t in s tru m e n t. A n d  acco rd in g ly  the  learned 
counsel fo r  the  respondent, recogn is ing  the d if f i
c u lty , in g e n io us ly  a rgued th a t th o ug h  the  advance 
o f m oney made in  th is  case was in  th e  cha rte r- 
p a rty  called “  one-ha lf o f the  fre ig h t , ”  y e t th a t  i t  
re a lly  was n o t fre ig h t  a t a ll, b u t som eth ing  else, 
and cited expressions in  o th e r cases by w h ich  the 
so rt o f paym e n t fo r  w h ich  he was co n tend ing  
was va rio u s ly  described. I  do n o t feel ca lled 
upon  to  en te r upon a rev iew  o f those cases, be
cause the decisions o r expressions in  them  de
pended in  each case upon the  p a rt ic u la r  c irc u m 
stances then  e x is tin g , and because, w he ther those 
decisions w ere ju s tif ie d  o r  n o t upon those c irc u m 
stances, the  language to be found  in  th is  cha rte r- 
p a rty  excludes, in  m y  op in ion , the  p o s s ib ility  of 
a ff irm in g  th a t th e  w ord  “  f re ig h t , ”  one-ha lf o f 
w h ich  was to  be advanced, was in tended  to  convey 
a n y th in g  sho rt o f, o r  beyond, o r  d iffe re n t fro m , 
its  o rd in a ry  m eaning. I n  th e  f i r s t  place i t  is , I  
th in k ,  d if f ic u lt  to  m a in ta in , when one and the 
same w o rd  is used several tim es  w ith in  the  sho rt 
space o f e ig h t o r te n  consecutive lines of a w r it te n  
docum ent, th a t i t  means one th in g  in  one place, 
and a to ta lly  d iffe re n t th in g  in  another. N o th in g  
b u t the  absence o f any o the r reasonable cons truc
t io n  o u g h t to  lead to  such a re su lt. B u t if ,  in  any 
ease, i t  cou ld  be pe rm iss ib le  to  deal w ith  a w o rd  
so used in  such a m anner, i t  is, I  th in k , im possib le  
to  do so in  th is  instance, because the  expressions 
o f  th is  c h a rte r-p a rty  in  re la tio n  to  th is  w ord  
“ f r e ig h t ”  are so bound up  and connected tog e th e r 
as to  m ake i t  p la in  th a t the  “ f r e ig h t ”  spoken o f  
is one and th e  same th ro u g h o u t. T he  m ere 
g ra m m a tica l cons truc tion , the re fo re , of th e  te rm s  
in  w h ic h  the  c h a rte r-p a rty  is fram e d  fo rb ids  th e  
suppos ition  th a t  the re  are tw o  sorts  o f fre ig h t  
spoken of, o r th a t a n y th in g  is  in tended  by th e  
w o rd  except th a t  w h ich  is com m only kn o w n  as 
“ f re ig h t,”  w h ich  is  to  be earned o n ly  on safe 
d e live ry . I t  is n o t incons is ten t w ith  th is  th a t a 
p a rt o f w ha t is thus  to  become due on d e liv e ry  
shou ld , l ik e  any o th e r paym en t due on a fu tu re  
day o r event, be, by  special a rrangem ent, made pay
able by a n tic ip a tio n  a t an e a rlie r period, and the 
e ffect o f such a paym en t w hen made is s im p ly  to  
create a c re d it to  th a t  am oun t in  fa vo u r of the 
person m a k in g  i t  when th e  account is f in a lly  
taken. The  even t upon w h ich  the r ig h t  to  fre ig h t 
is to  accrue and its  am oun t to  be de te rm ined  is 
one th in g ;  the tim es  a t w h ich  i t  sha ll be pa id  is 
another. I n  th is  case a p a rt o f the  paym ent is to  
be made by a n tic ip a tio n , b u t th is  is n o t incon 
s is te n t w ith  th e  s tip u la tio n , in  language p e rfe c tly  
unam biguous, th a t the  e n tire  am ount o f fre ig h t  
sha ll be ca lcu la ted on the  q u a n tity  delivered.

B u t  then  i t  is sa id  a paym en t o f f r e ig h t  in  ad
vance cannot be recovered i f  th e  goods do n o t
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a rr iv e , and th a t  th is  has been h e ld  good la w  
in  successive cases. T h is  a t least shows th a t 
such an advance is  n o t u n fa m ilia r  e ith e r to  th e  
com m ercia l co m m u n ity  o r th e  courts  o f law , and as 
to  the  in ju s tic e  of i t ,  th e  p ro v is ion s  o f th e  present 
c h a rte r-p a rty  show  how  easily  and s im p ly  any 
in ju s tic e  is  p ra c tic a lly  avoided. A n  advance o f 
f re ig h t  is  n o th in g  m ore th a n  a rra n g e m e n t fo r the  
convenience o f th e  sh ipow ner w ho w ants an ad
vance, and i f  th e  m erchan t w i l l  m ake i t ,  is  w il l in g  
to  pay th e  cost o f in s u r in g  th e  advance w hen 
made, th u s  p ra c tic a lly  ta k in g  upon h im s e lf in  
ano the r fo rm  the  r is k  w h ich  p ro p e r ly  belongs to  
h im  of th e  fre ig h t never be ing  earned a t a ll. I t  is 
no  doubt tru e  th a t i t  is  im poss ib le  to  know  u n t i l  
th e  voyage is com pleted, and th e  cargo, o r such 
p a r t  o f i t  as a rr ive s  in  safety, is de live red , w ha t 
th e  ac tua l am oun t due fo r  fre ig h t ,  ca lcu la ted a t 
th e  s tip u la te d  ra te , w i l l  tu rn  o u t to  be ; and i t  is 
consequently im possib le  to  ca lcu la te  w ith  accuracy, 
fo r  the  purpose o f m a k in g  th e  advance, w ha t 
th e  h a lf  o f th a t  fre ig h t w i l l  am oun t to . B u t i t  
is , 1 th in k ,  obvious enough th a t in  speaking 
o f “  ha lt th e  f re ig h t  ”  be ing  pa id  in  cash on 
s ig n in g  b ills  o f la d in g , th e  p a rties  in tended  
“ h a lf  th e  estim ated  f re ig h t,”  ca lcu la ted  on 
th e  q u a n tit ie s  in  th e  b ills  o f la d in g  a t the  ra te  
nam ed in  the  c h a rte r-p a rty . T he  above mode o f 
in te rp re t in g  the  c h a rte r-p a rty , w h ile  i t  g ives e ffect 
to  the  m a in  and lead ing  p ro v is ion , th a t the  e n tire  
f re ig h t  sha ll depend on the  q u a n tity  o f goods de
live re d , trea ts  the p ro v is ion  fo r  an advance as 
m ean ing  w h a t i t  says, nam e ly , as “  fre ig h t  to  be 
paid one-ha lf in  cash.”  T here  seems l i t t le  the re 
fo re  to  ju s t ify  th e  conclusion th a t th e  sh ipow ner 
cou ld  la w fu lly  have demanded fro m  th e  m erchant 
a fu r th e r  p a ym e n t o f fre ig h t,  n o tw ith s ta n d in g  
th a t  an am o u n t equal to  a l l  th e  fre ig h t w h ich  
had a c tu a lly  been earned had  been a lready p a id  to  
h im .

B u t th e  m ost p laus ib le  fo rm  in  w h ich  th a t 
p ro p o s itio n  is  m a in ta ined  rem ains y e t to  be stated. 
I t  has been said th a t  th e  tru e  m ean ing  of th is  
c h a rte r-p a rty  is  the same as i f  th e  w ords bad ru n  
t h u s : “  F re ig h t  to  be a t 42s. a ton , 21s. to  be pa id  
on r ig h t  and  tru e  d e live ry , and 21». in  advance 
o n  s ig n in g  b ills  of la d in g ,”  th u s  s p lit t in g  u p  the  
fre ig h t  in to  separate sums o f 21s. on each to n  p u t 
on board, and  21s. on each to n  de live red . B u t 
such a mode o f tra n s la t in g  the ch a rte r-p a rty  is 
o n ly  a rr iv e d  a t b y  o m itt in g  th e  p a rt ic u la r  p ro v i
s ion  upon w h ich , in  m y  op in ion , th e  w hole m a tte r  
tu rn s , nam ely, th a t th e  f re ig h t  is to  be ca lcu la ted 
n o t a t 42s. p e r to n  as suggested, b u t a t 42s. pe r ton 
de livered. T h is  b ring s  in to  a p ro m in e n t l ig h t  
th e  rea l d iffe rence upon w h ich  the  tw o  opposite 
modes o f read ing  th e  c h a rte r-p a rty  are based. 
T he  v iew  now  u n d e r discussion is  based upon the  
p ro p o s itio n  th a t the  n u m b e r o f tons upon w h ich  
th e  42s. are  to  be p a id  is th e  n um ber of tons p u t 
on board, h a lf to  be pa id  a t once, and h a lf on 
a rr iv a l,  n o t th e  nu m b e r of tons w h ich  are p u t  o u t 
a t  the p o r t  o f d es tina tion . T he  con ten tion  o f th e  
appe llan t, on the  co n tra ry , is  th a t th e  measure of 
fre ig h t in tended  is n o t th e  nu m b e r o f tons w h ich  
th e  cargo m ay w e igh  w hen shipped, b u t th e  actual 
w e ig h t o f  th e  goods w hen they are d e liv e re d ; 
a lth o u g h  fo r  th e  purpose o f m a k in g  a m oney ad
vance, a probab le  es tim a te  o f th e  la t te r  m us t be 
made fro m  th e  am oun t o f th e  fo rm e r. I  have 
a lready po in ted  o u t th a t  th e  app e lla n t has the  
express w ords o f the  c h a rte r-p a rty  in  h is  fa vo u r
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on th is  p o in t : “  42s. a to n  on the  q u a n tity  d e li
vered.

B u t  the re  is  ano ther considera tion  w h ich  
appears to  me to  place th e  m a tte r  beyond doubt. 
I t  is  ve ry  w e ll kn o w n  th a t  a fte r a long  voyage, 
even th o ug h  th e  sh ip  has m et w ith  no d isaster, 
and the  cargo has suffered n o th in g  fro m  “  p e rils  
o f the  sea,”  the w e ig h t o f th e  cargo w hen d e li
vered w i l l  fre q u e n tly  d iffe r, and som etim es v e ry  
considerab ly, fro m  its  w e ig h t when shipped. 
W h e th e r th e  w e igh t, the re fo re , w h ic h  is to  be the 
c r ite r io n  fo r  ca lcu la tin g  f r e ig h t  is to  be th e  w e ig h t 
when p u t on board, o r the  w e ig h t when de livered 
cannot fa i l  to  be a m a tte r  o f m uch im portance . 
I t  is also to  be observed th a t a a p a rt ia l loss of h is 
advance, in  consequence o f the  cargo  h a v in g  de
creased in  w e igh t, cou ld  nor. be covered by the  
m erchan t under any p o licy  o f insurance, fo r losses 
a r is in g  fro m  th e  cause supposed are n o t caused by 
any o f the p e rils  in su re d  aga inst, and are n o t the  
subjects o f m arine  insurance . A n d  y e t i t  is  obvious 
th a t the  sum  a llow ed b y  th e  sh ipow ner as p re 
m iu m  fo r  insurance was in te n de d  to  keep the  
m erchan t free  fro m  r is k .

A n o th e r  reason aga inst th e  adoption  o f th is  
rea d in g  o f th e  c h a rte r-p a rty  is th a t  i t  w o u ld  
establish  a d is t in c tio n  between an a liq u o t pa rt, 
such as a h a lf o r a th ir d  o f th e  fre ig h t  
be ing  pa id  in  advance, and a lu m p  sum  o f 
m oney, such as 500L o r  1000L be ing  advanced, as 
is  fre q u e n tly  th e  case in  a s im ila r  m anner. F o r  i t  
cou ld  h a rd ly  be said in  th e  la t te r  case th a t an y  p a r
t ic u la r  sum  was paid in  respect o f any p a rt ic u la r  
p a r t  o f the  cargo.

One o th e r a rg u m e n t o n ly  rem a ins to  be 
no ticed. I t  has been said th a t the  m erchan t 
in  th is  case has b y  the  p o lic y  w h ic h  he opened 
to  p ro te c t h is  advances, e n tit le d  h im se lf to  
recover £1 p e r to n  in  respect o f th e  coal w h ich  
was lost, ove r and above th e  va lue  o f such coal, 
and th a t  i f  th e  a p p e lla n t’s v iew  o f the  cha rte r- 
p a rty  be co rre c t, th is  £1 per to n  m u s t be a p ro f it  
beyond a n y th in g  he has lo s t, a re s u lt so in e q u it
able th a t th e  app e lla n t’s v iew  o f th e  c h a rte r-p a rty  
m ust, i t  is a rgued, be m is taken . T he  answer to  
th is  seems to  m e to  be tw o fc .id ; f irs t ,  th a t the 
consequences o f any co n tra c t en tered  in to  between 
th e  m erch a n t and th ird  persons can h a rd ly  a ffe c t 
the  tru e  co n s tru c tio n  o f  th e  co n tra c t p re v io u s ly  
en tered  in to  between h im  and the  s h ip o w n e r; 
secondly, th a t on the assum ption  o f the a p p e lla n t’s 
v iew  o f the  c h a rte r-p a rty  be ing  co rrect, th e  m er
ch a n t o u g h t no t, upon  th e  com m on p rin c ip le s  o f 
insu rance  law , to  be able to  recove r e ith e r £1  per 
to n  o r any o th e r sum  fro m  the  u n d e rw rite rs . F o r  
the  f i r s t  p rin c ip le  o f insu rance  is in d e m n ity , and 
when no loss o f  the  sub ject of insu rance  has been 
susta ined, the re  o u g h t to  be n o th in g  to  receive 
u nder a po licy . I f  the  m erchan t in  th is  case has 
had th e  fu l l  va lue  o f h is  e n tire  advance b y  s e ttin g  
i t  o ff aga inst the  fre ig h t a c tu a lly  earned, as th e  
appe llan t contends th a t  he is e n tit le d  to  do, he 
has su ffe red  no loss in  respect o f th a t  advance, 
and o u g h t to  have no lega l c la im  fo r in d e m n ity . 
I f ,  the re fo re , i t  be tru e  th a t u nder the  p a rt ic u la r  
p o lic y  w h ich  has been e ffected  in  th is  case any 
such c la im  arises, i t  m u s t be by  reason of th e  
special fo rm  o f th a t  po licy , w h ich  I  observe is  a 
valued one, th e  re su lt o f w h ich  m ay be th a t the  
insured  can ob ta in  com pensation beyond th e  
am o u n t ot any loss w h ich  he has re a lly  su ffe red .

U pon the  w hole, the re fo re , I  th in k  i t  is  c lear th a t
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th e  a p p e lla n t cou ld  n o t have la w fu lly  demanded 
fro m  the  ch a rte re r any fu r th e r  fre ig h t  beyond th a t 
w h ich  was covered by th e  p rev ious advances; 
and, consequently , th a t  he was e n tit le d  to  c la im  o f 
th e  respondents a to ta l loss u n d e r th e ir  p o licy . 
T he  ju d g m e n t o f the C o u rt o f E xcheque r C ham ber 
o u g h t, there fo re , in  m y op in ion , to  be reversed.

L o rd  O ’H a g a n .— M y L o rd s , the  question in  th is  
case is  a sh o rt one ; b u t  th e  rem arkab le  d iffe rence 
o f op in io n  am ong th e  learned ju d g e s  w ho have 
considered i t ,  fo rb id s  us to  rega rd  i t  as free fro m  
serious d iff ic u lty . I t  arises re a lly— extraneous and 
ir re le v a n t m a tte r  b e in g  p u t o u t o f  account— on 
th e  co n s tru c tio n  o f a s in g le  docum ent, w h ich  is 
com m on and fa m ila r  in  its  fo rm . W e  have to  
decide on th e  e ffect o f tn e  ch a rte r-p a rty , w h ich  
was executed between th e  p la in t if f ,  a sh ipow ner 
and M r. D e M attos , the  ch a rte re r o f the  sh ip . A n d  
fo r  th a t  purpose we are n o t m uch assisted by 
a u th o r ity ,  a lth o ug h  m any cases have been c ited  in  
th e  p rogress o f th e  a rg um en t. W e  m u s t deal 
w ith  the docum en t its e lf, h a v in g  reg a rd  to  the  
c ircum stances in  w h ich  i t  o rig ina te d , and the  
re la tio n  o f  th e  pa rties  to  i t ,  and endeavouring  to  
g iv e  a fa ir  in te rp re ta tio n  to  its  w ords in  th e ir  
n a tu ra l and custom ary m eaning.

T he  question  arises, as I  have said, on the  
co n s tru c tio n  o f the  ch a rte r-p a rty , and n o t on 
th e  p o lic y  w h ich  is the  d ire c t fo u n d a tio n  o f 
th e  s u it, b u t w i l l  be opera tive  fo r th e  ap
p e lla n t o r  the  respondent, acco rd ing  to  the 
v iew  we take  o f th a t cons tru c tio n . A n d  fo r 
r ig h t ly  asce rta in in g  i t  I  do no t th in k  y o u r  L o rd - 
sh ips are a t l ib e r ty  to  tra v e l in to  considera tions 
dehors its e lf,  w h ich  have been pressed upon the  
House. F o r instance, we cannot p ro p e r ly  consider 
th e  dea lings o f th e  ch a rte re r  w ith  o th e r parties. 
P u t t in g  o u t o f account a ll such ir re le v a n t sugges
tio n s , I  sha ll ask th e  a tte n tio n  o f y o u r  Lo rdsh ip s  
fo r  a v e ry  s tm rt t im e  to  th e  w ords o f th e  ch a rte r- 
p a rty . [H is  L o rd s h ip  read th e  c h a rte r-p a rty , and 
con tinued .]

T he  ques tion  is , h a lf  o f the  cargo h a v in g  
been lo s t b y  p e rils  o f  th e  sea, and h a lf  d u ly  
de live re d  a t B om bay, and th e  ow ner h a v in g  
rece ived paym en t fo r  th e  ca rria g e  o f one h a lf  o f  i t ,  
had he any fu r th e r  c la im  upon the  cha rte re r, o r 
was th e  m oney rece ived in  E n g la n d  app licab le  to  
d ischa rge  th e  f re ig h t  w h ich  had been earned a t 
B om bay ? T he  cap ta in  th o u g h t i t  was, and de
live re d  the  cargo w ith o u t c la im in g  any fu r th e r  
f re ig h t ,  and  th e  p la in t if f  b ro u g h t his ac tion  on h is 
p o lic y  as fo r  a to ta l loss. I  th in k  he was w a rra n te d  
in  d o in g  so, and is e n tit le d  to  recover. I  shou ld  
add, th a t  in  th e  re ce ip t fo r  th e  f re ig h t  pa id  b y  the  
c h a rte re r  i t  is described as “  th e  sum of 22861. 10s. 
b e in g  an advance o f h a lf fre ig h t  on w ith in  sh ip 
m en t.”  I t  seems to  me th a t th e  purpose o f the 
c h a rte r-p a rty  is  v e ry  clear. I t  was to  secure to 
th e  ow ner an in te g ra l fre ig h t fo r  th e  voyage, the  
a m o u n t o f  w h ich  was a p p ro x im a te ly  fixed  accord
in g  to  the value o f th e  coals to  be p u t on board, 
and in te n de d  to  reach B o m b a y ; b u t i t  was to  be 
p a id  h a lf in  advance on s ig n in g  b il ls  o f la d in g , and 
th e  rem a inde r on r ig h t  d e liv e ry  o f cargo.

W h a t was the  r is k  aga ins t w h ich  th e  ow ner 
in su re d  ? W h a t was the  purpose o f  h is insu rance  ? 
H e  received h a lf o f the  fre ig h t,  and h a v in g  received 
i t ,  i t  was h is  abso lu te ly , and was irrecove rab le  
u n d e r any c ircum stances b y  the  ch a rte re r. 
T he  p e cu lia r d o c trin e  o f th e  E n g lis h  la w  is 
a b u n d a n tly  established by  De S ilva le  v. K e n d a ll

(4 M . &  S. 3 7 ); B y rn e  y . S c h ille r  (ante, vo l. 
1, p . 5 11 ; L  Rep. 1 E x . 20, 3 19 ; 23 L . T . 
Rep. N . S. 741; 25 L .  T . Rep, N . S. 211), 
and m any o th e r cases, to  w h ich  f u l l  reference is 
made in  th e  able op in ion  o f  B re t t ,  J . T he  ow ner 
had thus  g o t p repaym ent o f a m o ie ty  o f  the  
e n tire  deb t w h ich  th e  ch a rte re r had c o n tin g e n tly  
in cu rre d  fo r th e  h ire  o f th e  sh ip  o r  a p o rt io n  o f i t ,  
and w h ich  m ig h t be described, reve rs in g  o u r o rd i
n a ry  lega l phrase, as “  D eh itum  in  fa tu ro ,  sol- 
vendum  in  proesenti.”  T h a t p repaym ent was 
app licab le  gen era lly  to  th e  fre ig h t,  w h ich , a lth o u g h  
a s ing le  l ia b il i ty ,  had been d iv id e d  fo r  the purposes 
o f convenience in to  tw o  halves, to  be dea lt w ith  in  
d iffe re n t ways and a t d iffe re n t tim es . A n d  when 
b y  th e  p e rils  o f the  sea th e  ow ner has been d is 
abled fro m  fu l ly  co m p le tin g  h is p a rt o f the  con
tra c t, and fa iled  to  earn  m ore  than  one-ha lf b y  
d e liv e ry  a t B om bay, th a t be ing  the express and 
essentia l l ia b il i ty  o f the  c h a rte re r ’s l ia b il ity ,  the  
prepaym ent became app licab le  to  answer th e  o n ly  
dem and he could m a in ta in , the ch a rte re r owed h im  
n o th in g , and he fe ll back p ro p e rly  on h is  p o lic y  fo r  
the  rem a in d e r o f h is fre ig h t,  w h ic h  n o t ha v in g  
earned i t  acco rd ing  to  h is ba rg a in , he was unable 
to  dem and fro m  th e  ch a rte re r. T h is  appears to  
me to  be a reasonable v ie w  o f th e  m a tte r, and the 
te rm s  o f the  c h a rte r-p a rty  ju s t ify ,  I  th in k ,  no 
o the r. The  o n ly  th in g  a t r is k  was the unpa id  
balance, and when th a t was hopelessly and to ta lly  
lo s t the  l ia b i l i t y  o f  the  in s u re r was com ple te . 
T here  has been m uch d iscussion as to  the  m ean ing  
o f the w ord  “  f re ig h t  ”  in  th e  c h a rte r-p a rty , and i t  
has been represented as h a v in g  been in  the  na tu re  
o f a loan, o r o f a paym e n t n o t fo r  th e  ca rriage  o f 
th e  goods, b u t fo r  ta k in g  th e m  on board the 
vessel and ag ree ing  to  c a rry  them . B u t I  see 
n o th in g  to  w a rra n t th e  adoption  o f such a v iew . 
“  F re ig h t  ”  has a de fin ite  m eaning. I t  is described 
by  P h ill ip s  on Insurance, c. 3, s. 2, in  a passage 
c ite d  b y  B o v ill,  C .J., as s ig n ify in g  “  th e  ea rn ings 
o r p ro f it  de rived  by th e  sh ipow ne r fro m  the  use 
o f  i t  h im self, o r  b y  le t t in g  i t  to  o thers  to  be used, 
o r b y  c a rry in g  goods fo r  o th e rs ; ”  and by  L o rd  
T en te rden  in  F l in t  v. F lem yng  ( l  B. &  A d . 45), as 
im p o r t in g  “  the  benefit d e rive d  fro m  the  em p lo y 
m en t o f the sh ip .”  I n  th is  c h a rte r-p a rty  “ f r e ig h t ”  
su re ly  means n o th in g  else. I t  is " t h e  p ro f it  to  
be de rived  b y  th e  sh ipow ner,”  on the  d e liv e ry  o f 
th e  cargo a t the  end o f th e  voyage, “  fo r  the  use o f 
th e  sh ip  ”  in  co n ve y in g  th e  coals o f  th e  cha rte re r. 
I  agree w ith  the  c lear w ords o f C leasby, B. in  th e  
E xcheque r C h a m b e r: “  W e  cannot d e p a rt fro m  th e  
se ttled  m ean ing  o f th e  w o rd  ‘ f re ig h t , ’ and th e  
m ean ing  expressly g iven  to  i t  in  th is  c h a rte r-p a rty , 
n a m e ly  the  am o u n t to  be p a id  a t the  end o f th e  
voyage fo r  w ha t is ready fo r  d e live ry  a t th e  s tip u 
la ted  rate. T h is  had been w h o lly  sa tis fied  by  th e  
advance made, and  so th e  sh ipow ner was e n tit le d  
to  receive no more, and th e  cap ta in  was r ig h t  in  
d e liv e rin g  the  h a lf cargo free o f fre ig h t.”  The  
c h a rte r-p a rty  speaks f irs t o f “  fre ig h t  ”  g e n e ra lly  
as to  be paid “  on un lo a d ing  and r ig h t  d e liv e ry ,”  
and i t  is " s u c h  f r e ig h t ”  w h ich  i t  a fte rw a rd s  
d iv ides  in to  th e  “ o n e -h a lf”  and th e  “ rem a in d e r.”  
W h y  should we s tr iv e  to  p u t  an u n n a tu ra l and u n 
accustomed m ean ing  on an o rd in a ry  word, w h ich  is 
accepted by the  parties  as i t  is com m on ly  u n d e r
stood, when th e y  g ive  and take  a rece ip t fo r th e  
m oney paid, no t as a loan, o ra  paym en t fo r  p u t t in g  
the  cargo  on board, o r fo r  accep ting  th e  goods 
w ith o u t d e liv e ry , b u t a sk in g  “  advance o f h a lf
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fre ig h t  on w ith in  sh ip m e n t,”  p la in ly  p o in t in g  to  an 
e n tire  f re ig h t  on the  e n tire  cargo  to  be fu l ly  o r 
p a r t ia lly  landed, and paid on th e  f u l l  o r  p a r t ia l 
d e liv e ry  o f th a t  cargo a t B om bay. R e liance  has 
been placed on some expressions o f L o rd  K in g sd o w n  
in  K irc lm e r  v. Venus (12 M oore P .C .C . 361), in  
w h ic h  he states th a t “  f re ig h t  is  th e  rew ard  payable 
to  th e  ow ner fo r  th e  safe ca rriage  and d e liv e ry  o f 
goods,”  and th a t “  a sum  o f m oney payable  before 
th e  a r r iv a l o f th e  s h ip  a t h e r p o r t  o f d ischarge, 
and  payable by  th e  sh ippers o f th e  goods a t th e  
p o r t  o f sh ipm en t, does n o t a cqu ire  th e  le g a l 
cha racte r o f fre ig h t  because i t  is described b y  
th a t  name in  a b i l l  o f la d in g .”  A n y  op in io n  
o f L o rd  K in g s d o w n , even an obiter d ic tum  l ik e  
th is , is  e n tit le d  to  h ig h  cons ide ra tion , and I  do 
n o t th in k  i t  a t a ll necessary to  im peach th e  co r
rectness o f h is  w ords fo r  th e  purpose o f  su s ta in in g  
Ih e  v ie w  I  am s u b m itt in g  to  y o u r  L o rd sh ip s . 
Im m e d ia te ly  a fte r u s in g  them  he goes on to  recog
n ise  th e  r ig h t  and  pow er o f those w ho e n te r in to  
s h ip p in g  agreem ents, to  supersede b y  a special 
co n tra c t the  r ig h ts  and ob lig a tio ns  w h ic h  th e  la w  
attaches to  fre ig h t  in  i ts  lega l sense,”  and th a t, 
even assum ing  th e  accuracy o f its  d e fin it io n , seems 
to  m e exac tly  w h a t th e  p a rtie s  have done in  the  
p resen t case. T he y  have made a co n tra c t w h ic h  
u n m is ta ke a b ly  deals w ith  th e  p re p a ym e n t as o f 
“  f re ig h t  ”  and n o th in g  e lse ; and w h a te ve r m ig h t 
have been th e  lega l force o f th e  te rm  i f  i t  stood 
b y  its e lf ,  and w ith o u t th e  specific  d irec tio n s  as to  
th e  ‘ 'o n e -h a lf ”  and  “  th e  re m a in d e r,”  those d ire c 
tio n s  equa lly  to  g ive  to  bo th  th e  cha ra c te r of 
“  f re ig h t,”  a lth o u g h  th o  f i r s t  h a lf  is to  be pa id  
be fore  d e live ry . So th a t  I  do n o t conceive th e  
d ic tu m  o f  L o rd  K in g s d o w n  to  be adverse in  re a lity  
to  the  co n ten tio n  o f the appellant. A n d  th a t  con
te n t io n  on th is  p a rt ic u la r  p o in t is  s tro n g ly  sus
ta ined  by several cases, to  tw o  o f w h ich  I  sha ll 
b r ie fly  a d ve rt. I n  De S ilva le  v . K e n d a ll (4 M . &  S. 
37), a c h a rte r-p a rty  p rov id e d  th a t th e  ch a rte re r 
shou ld  pay “  fo r  th e fre ig b ta n d  h ire o f  th e  vessel ”  a 
specified sum  in  advance, and “  th e  res idue  on the  
d e liv e ry  o f th e  cargo.”  T he  p ro v is io n  in  th a t  
in s tru m e n t was su b s ta n tia lly  th e  same as th a t  
w ith  w h ich  we are dea ling , and i t  was contended 
th e re  as here, th a t  the  advance was n o t fre ig h t,  
b u t  in  th e  n a tu re  o f a loan. A n d  the re  L o rd  
E lle n b o ro u g h  said, “  I f  th e  c h a rte r-p a rty  be s ile n t 
th e  la w  w il l  demand a perform ance o f the  voyage, 
fo r  no fre ig h t  can be due u n t i l  th e  voyage be com 
p le ted . B u t i f  th e  p a rtie s  have chosen to  s tip u la te  b y  
express w ords, o r  b y  w ords s u ffic ie n tly  in t e l l i 
g ib le  to  th a t  end, th a t  p a rt o f th e  f re ig h t  shou ld  
he pa id  by  a n tic ip a tio n , w h ich  shou ld  n o t depend 
on  th e  perform ance o f th e  voyage, m ay th e y  n o t 
so s tip u la te  P ”  E v e ry  w o rd  is app licab le  to  the  
c ircum stances o f  th is  case; and, as L o rd  E lle n 
bo ro u g h  ins is ted  on d e c id in g  on th e  te rm s  of the  
c h a rte r-p a rty  before h im , and declined to  consider 
o th e r cases, a p p ly in g  as he said, “  to  o th e r fo rm s  
o f  covenant,”  so I  th in k  y o u r L o rd s h ip s  m ay safe ly 
found  y o u r  ju d g m e n t upon th e  express w ords o f 
th is  p a rt ic u la r  con tra c t. I n  th a t  case also th e  
ju d g e s  he ld  expressly  th a t  th e re  is  no  d o u b t o f th e  
com petency o f p a rtie s  to  s tip u la te  fo r  p a r t  pay
m e n t o f the  f r e ig h t  before  i t  can be kn o w n  w he the r 
a n y  fre ig h t w i l l  accrue o r  n o t. So in  B y rn e  v . 
S c h ille r  (ante, vo l. 1, p . 511), th e  la s t case bea rin g  
on th e  present, th e  c h a rte r-p a rty  p rov ides th a t  a 
vessel is  to  be sent on a voyage a t a specific  ra te  of 
f r e ig h t ,  “  such f re ig h t,”  as^here, to  be p a id  p a r t ly

in  advance, and “  th e  rem a inde r on r ig h t  d e liv e ry  
o f the  cargo a t th e  p o r t  o f d ischarge .”  A n d  then  
the  c o u rt dea lt w ith  th e  paym ents as “  on account 
o f  f re ig h t.”  T he  circum stances o f those cases 
m ake th e  observations o f the  judges d ire c t ly  
app licab le  to  th e  case before us, and th e y  and 
o thers  also show th a t  a s tip u la tio n  to  pay f re ig h t  
in  advance, and  before d e live ry , is  n o t o n ly  lega l, 
b u t  o f com m on use am ongst com m ercia l people.

I  m ig h t have been supposed to  d w e ll on th e  in 
convenience possible to  arise  in  a case lik e  th is  fro m  
th o  adoption  o f the  v iew  o f th e  respondents, b u t 
th is  p o in t has been so w e ll p u t b y  m y  nob le  and 
learned fr ie n d  w ho la s t addressed th e  H ouse th a t  
I  s h a ll n o t occupy tim e  by d w e llin g  u pon  i t .  I  
am  sa tis fied , w ith  m uch deference to th e  adverse 
v ie w  th a t has been so s tro n g ly  supported , th a t on 
th e  co n s tru c tio n  o f th e  c h a rte r-p a rty  alone th e  
p la in t if f  is  e n t it le d  to  recover, and I  p re fe r to  base 
m y  op in ion  upon th a t su ffic ie n t g round .

I  th in k  the  ju d g m e n t o f th e  E xcheque r C ham 
ber shou ld  be reversed.

L o rd  S e l b o r n e .— M y  L o rd s , th e  d if f ic u lty  in  
th is  case— fo r I  c e r ta in ly  fe lt  some d if f ic u lty  
d u r in g  the  a rg u m e n t, and i t  has been th e  sub ject 
o f m uch  d iffe rence  o f o p in io n  between judges  o f  
h ig h  a u th o r ity — arises o u t o f  the  pecu lia r ru le  of 
E n g lis h  m erca n tile  law , th a t an advance on 
account o f f re ig h t  to  be earned, made a t th e  com 
m encem ent o f a voyage, is, in  the  absence o f any 
s tip u la tio n  to  th e  c o n tra ry , an irrevocab le  pay
m e n t a t th e  r is k  o f th e  s h ip p e r o f th e  goods, and 
n o t a loan repayable by th e  b o rro w e r i f  f re ig h t to  
th a t  a m o u n t be n o t earned. T he  a u th o rit ie s  re 
fe rred  to  by  B re t t ,  J . c e rta in ly  estab lish  th is  
genera l ru le , w h e th e r reasonable in  th e  a bs trac t o r  
n o t ; and  i t  m u s t be ta ke n  th a t  paym en ts  in  ad 
vance, such as th a t  w h ich  was made b y  th e  cha r
te re r  in  th e  p resen t case, are  in  th is  c o u n try  gene
ra l ly  made and received, as between th e  p a rtie s  to  
con tra c ts  o f a ffre ig h tm e n t, upon  th is  und ers ta n d 
in g .

I t  is , how ever, rem a rkab le  th a t  none o f th e  
a u th o rit ie s  seem to  touch  th e  precise question  
in  th is  case, nam e ly , w h e th e r th e  ch a rte re r u n d e r a 
co n tra c t l ik e  th a t  before y o u r L o rd s h ip s , has a r ig h t  
to  deduct th e  w hole am o u n t pa id  by h im  in  advance 
fro m  any fre ig h t  w h ich  m ay a c tu a lly  be earned in  
case o f a loss o f p a r t  o f th e  c a rg o ; o r  w h e th e r such 
advance o u g h t to  be apportioned  ove r th e  w hole  
cargo de live red  on board, so th a t the  loss o f a 
p ro p o rtio n a te  p a rt o f i t  w i l l  fa l l  upon  th e  
c h a rte re r i f  p a r t  o f th e  cargo is  lo s t. I n  th a t  case 
i t  does n o t seem to  me to  be m a te ria l, o r  
to  create any d if f ic u lty  in  th e  a p p lica tio n  o f 
th e  p r in c ip le , w h e th e r th e  advance is  o f an 
a liq u o t p a rt o f th e  estim ated  fre ig h t o r  o f a 
gross sum  o f m oney. B la ckb u rn , J., i f  I  u n d e r
stand h im  r ig h t ly ,  th in k s  th a t  on p r in c ip le  the  
la tte r  v ie w  is th a t  m ost consis tent w ith  th e  ru le  
established b y  the  a u th o rit ie s , and th a t the re  is  
n o th in g  in  th e  express co n tra c t between these 
p a rtie s  to  ju s t i fy  a d iffe re n t conclusion. T he  
a c tua l se ttle m e n t betw een th e  sh ipow ner and the  
c h a rte re r d id  indeed take  place u pon  the  opposite  
v ie w ; b u t th e  in s u re r  was no p a r ty  to  th a t  se ttle 
m ent, and w h a t was done in te r  a lios  cou ld  n o t 
en la rge  h is l ia b il ity .  I t  m ay be th a t  the  p r in c ip le  
on w h ic h  th a t se ttlem en t proceeded was accord
in g  to  a genera l usage o f trade , b u t o f th is  I  f in d  
no p roo f. I  am  b y  no means c lear th a t th e  reason
in g  o f B la ckb u rn , J . is  fu l ly  m e t b y  th e  observa-
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t io n  o f B re tt ,  J ., th a t  i f  th is  be n o t th e  co rrec t 
p rin c ip le , “  th e  ch a rte re r m u s t in  e ffect pay m ore 
th a n  21. per to n  in  e ve ry  case except w here the  
w hole  cargo is  de live red .”  I f  th e  w ho le  cargo  is 
lo s t he m u s t in  “ e f fe c t”  pay 1Z. a to n  on the  
goods p u t on board, th o u g h  u n d e r th e  co n tra c t no 
f re ig h t  w ha tever has been earned. T he  in tro d u c 
t io n  o f the  w ords “ in  e ffect,”  when th e  question is  
as to  th e  lega l consequences o f an anom alous 
ru le  n o t expressed in  te rm s  b y  the  co n tra c t 
m a y  perhaps be fa llac ious. O n th e  o th e r hand th e  
conclus ion  o f B la ckb u rn , J ., rests e n t ire ly  upon  the  
g ro u n d  th a t in  a con tra c t so w orded  as the  presen t, 
a s t ip u la tio n  ta n ta m o u n t to  th a t  expressed b y  the  
w ords, “  the  am o u n t pa id  in  s ig n in g  th e  b i l l  o f 
la d in g  to  be deducted fro m  f re ig h t  in  se ttle m e n t 
th e re o f,”  o u g h t n o t to  be im p lie d  i f  i t  is  n o t ex
pressed. I  am  unable  to  adopt th a t  o p in io n , and 
upon th e  w hole case, th o u g h  I  shou ldhave  th o u g h t 
i t  m ore  sa tis fac to ry  i f  th e re  had been some a u tho 
r ita t iv e  source o f  in fo rm a tio n  as to  th e  usage o f  
trade , I  th in k  th a t th e  v ie w  o f th e  p ro p e r co n s tru c 
t io n  and e ffect o f such a c o n tra c t taken  b y  th e  
m a jo r ity  o f the  learned  judges , and b y  y o u r  
L o rd s h ip s , is  th e  m ore  reasonable, and th a t  
w h ic h  is  m ost in  accordance w ith  th e  n a tu ra l 
m ean ing  o f th e  w ords o f  th e  c h a rte r-p a rty , and 
w ith  the  probab le  in te n tio n  o f th e  c o n tra c tin g  
parties.

I f  so, the re  was c le a rly , in  th e  case, a to ta l loss 
o f th e  w ho le  in te re s t o f the  assured in  the w ho le  
su b je c t m a tte r  o f th e  insu rance ; and th e  ju d g m e n t 
o f th e  C o u rt o f  E xch e q u e r C ham ber o u g h t, th e re 
fo re , to  be reversed.

Judgm ent o f  the C ou rt o f  Exchequer Chamber 
reversed, and  judgm en t o f  the C o u rt o f  Com
mon Pleas affirm ed.

S o lic ito r  fo r  th e  a ppe llan t, W. Nash.
S o lic ito rs  fo r  the  respondents, A rg les  and B a w -  

lin s .

Supreme Court of Ju d ica ta .
— — + —

COURT OF APPEAL.

S IT T IN G S  A T  W E S T M IN S T E R .
Keported by W. A ppleton , Esq., Barrister-at-Law.

Feb. 8 an d  9 ,1876.
(B e fo re  J a m e s  and M e l l is i i , L . J. J ., and B a g g a l l a y , 

J .A .)
T h e  M .  M o x h a m .

Dam age done by ship to re a lty  abroad— G overn ing  
la w — J u ris d ic tio n — P le a d in  g— De m urre r.

The question o f  the l ia b i l i t y  o f a  sh ipow ner, p ro 
ceeded aga inst in  the E n g lis h  A d m ira lty  C ourt, 
f o r  an in ju r y  done by h is  sh ip  to a p ie r  p ro jec ting  
in to  the sea, but attached to the so il o f  a  fo re ig n  
coun try  is  governed by the lex loci, and no t by 
E n g lis h  law .

W here a n  E n g lis h  sh ip , by the negligence o f  her 
m aster an d  crew, ra n  in to  and  damaged a  p ie r  on 
the coast o f  S p a in , an d  the owners o f  the p ie r  
proceeded aga inst the ship fo r  the damage in  the 
A d m ira lty  C ourt, an d  the sh ipow ner pleaded th a t  
by the la w  o f  S p a in  a  sh ipovjner is  no t responsible 
fo r  the damage occasioned by the negligence o f  
h is  master an d  c rew :

[C t . op A pp.

H e ld  (reversing the decision o f  the H ig h  C o u rt o f  
A d m ira lty ) ,  th a t the p lea  is  a good defence to the 
action.

Qucere, can an E n g lis h  cou rt e n te rta in  a n  a c tio n  
f o r  damage to re a lty  in  a  fo re ig n  country , a p a rt  
f r o m  some agreement o r con trac t o f  the p a rt ie s  ? 

T h is  was an appeal fro m  an in te r lo c u to ry  decree 
o f the  H ig h  C o u rt o f A d m ira l ty  on a m o tio n  t o  
s tr ik e  o u t c e rta in  pa rag raphs in  an answ er, file d  
by  defendants in  a cause o f damage, in s t itu te d  on 
b e h a lf o f th e  M a rb e lla  I r o n  O re C om pany, L i 
m ite d , aga in s t th e  steam ship  o r vessel th e  
I f .  M oxham , h e r tack le , appare l and fu rn itu re ,  
and th e  fre ig h t due fo r  th e  tra n s p o rta tio n  o f th e  
ca rgo  now  o r la te ly  laden on board thereo f, and 
aga ins t th e  owners o f  the said steam ship.

T he  p la in tif fs ’ p e tit io n  was, so fa r  as m a te ria l, as 
fo llo w s :

1. The plaintiffs are the Marbella Iron Ore Company,. 
Limited, an English joint-stoek company, established 
under the Companies’ Act 1862, and the Acts incor
porated therewith, for the purpose, among other things, 
of exporting iron ore from Marbella, in the country of 
SpaiD, to England and other places. The offices of the 
company are at No. 1, Crown-buildings, Queen Victoria- 
street, in the City of London. The plaintiffs were at the 
time of the grievances hereinafter mentioned, possessed 
of a pier, situate at Marbella aforesaid, for the purpose 
of shipping iron ore on board ships.

2. About 8.30 a.m. on the 5th Oct. 1874, the steamship
M. Moxham came to Marbella for the purpose of loading 
iron ore from the said pier of tho plaintiffs. There was 
scarcely any wind at the time, and the sea was perfectly 
smooth, and there was no current.

3. Those on board the M. Moxham, instead of keeping 
clear of the pier, as they could and might easily have 
done, so negligently navigated the said steamship that 
she approached and came into violent collision, with the 
said pier, and carried away the whole head of the pier, 
causing enormous damage to it, and throwing several 
trucks laden with iron ore into the sea.

4. The aforesaid collision and the damages consequent 
thereon were occasioned by the negligence and improper 
navigation of those on board the M. Moxham.

5. The plaintiffs, in addition to the expense of re
pairing the pier, have sustained and will sustain con
siderable damages by reason of being called npon to 
pay demurrage to diverB ships at the time of the said 
collision, under charter to load iron ore at the sail pier, 
and by reason of extra expense incurred in the shipment 
of iron during the repair of the said pier, and extra 
freight in consequence of delay in loading vessels.

T he  answ er file d  on behalf o f  the  owners o f 
th e  M . Moxham,, was as fo llo w s :

Parker and Clarke, solicitors for Ebenezer Cory, &o., 
the owners of the steamship or vessel M . Moxham, the 
defendants in this cause, say as follows :

1. They deny so much of the first article of the peti
tion as alleges that the plaintiffs are possessed of the 
Marbella pier in the said petition mentioned.

2. They say that the said alleged collision was not a 
violent one, and that it  took place owing to the current 
and the shallowness of the water near the said pier pre
venting the M. Moxham from answering her helm, as but 
for such matters she would have done, and that the said 
alleged collision was not occasioned by any negligent 
navigation of the M. Moxham, but was the result of 
inevitable accident.

3. They further say that the said pier was so weakly 
and insufficiently and improperly constructed and fas
tened, as not to be capable of sustaining contact from 
such ships as the M . Moxham necessarily incidental to 
their going alongside the said pier for the purposes in the 
said petition stated, and that the said alleged collision was 
a usual and ordinary contact necessarily incidental to 
the M. Moxham going alongside the said pier for the said 
purposes, and one which the said pier ought, if properly 
and sufficiently constructed and fastened, to have sus
tained without being damaged, and no more, and that 
the said alleged damage was wholly occasioned by the 
said pier having been so weakly and insufficiently and 
improperly constructed and fastened, and not otherwise.

T h e  M . M o x h a m .
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4. They further say that the said alleged collision hap
pened within the territory and jurisdiction of Spain, and 
that at the time of the said collision the said pier was 
annexed to and formed part of the land of Spain, and 
that if the said collision was occasioned by any negli
gence or improper navigation of those on board the M. 
Moxham  it  was solely occasioned by the negligence of 
the master or mariners of the M. Moxham, and not by the 
defendants or ary of them; and that by the law of Spain 
in force at the time and place of the said collision the 
master and mariners of the Bhip, and not the ship or her 
owners, are liable in damages in respect of a collision 
occasioned as in the petition alleged, and by such law 
neither the M. Moxham nor the defendants nor any of 
them are or is liable in respect of the damages proceeded 
for in this cause.

5. They deny the truth of the fifth article of the said 
petition, and further say that the said article is irre
levant, as being matter only for the registrar in the 
event of a reference.

6. The defendants further say that by the law of Spain 
in force at the time and place of the said collision, when
ever the owner of a ship has become liable in damages by 
reason of the act or default of the master of such ship, 
such owner is not liable in damages beyond the value of 
such ship and her freight being earned at the time of the 
commission of such act or default, and can fnlly dis
charge such liability by abandoning such ship and freight 
to the person claiming such damages, or by paying to 
such person the full value of Buoh ship and freight; and 
the defendants say that if they are liable to the plaintiffs 
in respect of the collision in the said petition mentioned 
they have so become liable by the act or default of the 
master of the M. Moxham , and not otherwise, and that 
by the law of Spain in force as aforesaid they are not 
liable to the plaintiff's in respect of the said collision 
beyond the value of the M. Moxham and her freight being 
earned at the time of the said collision, and are entitled 
to fnlly discharge such liability by abandoning the M. 
Moxham and her said freight to the plaintiffs or by pay
ing to the plaintiffs the full value of the M. Moxham and 
her freight being earned as aforesaid.

And the said Parker and Clarke pray the right honour
able the judge to pronounoe against the damage pro
ceeded for, and to dismiss the defendants and their bail 
from all further observance of justice in this suit, and to 
condemn the plaintiffs in costs, or to pronounce that the 
defendants are not liable to the plaintiffs in respect of 
such damage beyond the value of the M. Moxham and 
her freight being earned at the time of the said collision, 
and that they are entitled to discharge such liability by 
abandoning the M. Moxham and her freight or by pay
ing the full value thereof to the plaintiffs, and that 
further and otherwise right and justice may be adminis
tered to the defendants in the premises.

The p la in t if f  m oved in  th e  co u rt be low  to  s tr ik e  
o u t th e  fo u rth  a rt ic le  o f the  answer upon the  
g ro u n d  th a t th e  same fo rm ed  no answer to  th e  
action . T he  defendants had o r ig in a lly  pleaded 
th a t  th e  c o u rt had no ju r is d ic t io n , on th e  g round  
th a t  th e  in ju re d  p ro p e rty  fo rm e d  p a rt o f th e  la n d  
o f S pa in ; b u t, i t  h a v in g  been shown th a t the 
sh ip  was arrested in  Spain , and  released by th e  j 
p la in t i f i  on the  u n d e rta k in g  on th e  p a rt o f the 
defendants th a t l ia b il i ty  o f th e  defendants should 
be de te rm ined  by th e  E n g lis h  courts , the  defen
dants w ith d re w  the  plea as to  th e  ju r is d ic tio n , 
and m o tio n  stood o n ly  to  s tr ik e  o u t th e  fo u r th  
pa rag raph  of the  answer.

The  learned ju d g e  o f th e  c o u rt be low  ordered 
th e  said fo u rth  pa rag raph  to b e s trn c k  o u t,h o ld in g  
th a t  E n g lis h  law  governed  the  question : (See th e  
re p o r t o f th e  case in  th e  c o u rt below, 33 L .  T . 
E ep . N . S. 4 63 ; 3 A sp . M a r. La w  Oas. p  95), 
and fro m  th is  decree the  defendant now  a p 
pealed .

W a th in  W illia m s , Q .C., and  E . C. Clarlcson 
(J. 0 . M a tliew  w ith  them ), fo r  th e  appellants.—  
I t  is w e ll established th a t in  th e  case o f con tracts 
th e  law  o f the  place w here they  were made governs 
th e  cons tru c tio n . So in  cases o f to r t  the  ques

tio n  o f l ia b i l i t y  fo r  a w ro n g  done m u s t be 
governed by  the  law  o f the place w here th a t w ro ng  
was com m itted .

Scott v. Lord Seymour, 32 L. J. 61, E x .; 8 L. T .
Eep. N. S. 511;

The General Steam Navigation Company v. Guillou,
11 M. & W . 877.

I t is o n ly  w here  th e  lex lo c i sough t to  be a p p lie d  
is  m ere m a tte r  o f procedure th a t th e  E n g lis h  
cou rts  set i t  aside and a p p ly  th e ir  ow n ru le s : 
(B u llo ch  v . C a ird , L .  Rep. 10 Q. B . 276). L ia b i l i t y  
fo r  a to r t  does n o t arise  unless in ju r y  has been 
done to  the  person c la im in g ; hence_ th e  act o f 
negligence, in  respect o f w h ich  th e  p la in t if f  seeks 
to  recover, is  n o t th e  mere careless n a v ig a tio n  
w h ich  led  to  s t r ik in g  th e  p ie r, b u t th e  s t r ik in g  
th e  p ie r  re s u lt in g  in  dam age; th is  act, fo r  w h ich  
th e  de fendan ts  are liab le , was c le a rly  done upon 
th e  so il o f Spain, and n o t upon th e  h ig h  seas, and  
hence th e  l ia b i l i t y  o f the  defendants m u s t be 
de te rm ined  b y  th e  la w  o f S p a in ; and i f  b y  the la w  
o f  S pa in  the  defendants are n o t responsib le  fo r  
neg ligence  o f the person d o in g  the a c t occasioning 
th e  in ju ry ,  th e  plea is good. W h e re  the  lex loc i 
declares th a t  a person is n o t responsib le  fo r  an 
act done there , th e  E n g lis h  cou rts  cannot ho ld  
h im  l ia b le : (P h il l ip s  v. E yre , L .  Rep. 4 Q. B. 225 ; 
L .  Rep. 6 Q. B . 1.) T he  sh ip  in  approach ing  and  
s t r ik in g  th is  p ie r  was n o t u s in g  th e  sea as a p u b lic  
h ig h w a y , b u t  was w ith in  Spanish ju r is d ic t io n , 
and was com ing  a longside th e  p ie r fo r  lo a d in g  p u r 
poses, and as a m a tte r  o f favour, and was hence 
am enable to  the  law s o f th e  c o u n try  w ith in  whose 
ju r is d ic t io n  she th e n  was.

The Schooner Exchange v. McFaddon, 7 Cranch 116;
Twisa’s Eights of nations, 209.

I n  a case o f co llis io n  between an E n g lis h  and 
a Spanish sh ip , in  a Span ish  r iv e r ,  i t  is  c lea r th a t 
th e  S pan ia rd  cou ld  plead th e  Spanish law  ; can i t  
be contended th a t  th e  B r it is h  sh ip  cou ld  n o t 
c la im  exem ption  fro m  l ia b i l i t y  i f  g iven  to  h im  by 
th e  Spanish law  ? T he  la w  o f the place m u s t 
gove rn  bo th  p a rt ie s ; one cannot have a, r ig h t  in  
respect o f such la w  w h ich  the  o th e r does n o t 
equa lly  possess; i f  such a co llis io n  occurred upon 
th e  h ig h  seas i t  w ou ld  be de te rm in e d  b y  such as 
was b in d in g  upon b o th  parties.

The Zollverein, Swab. 96 ;
R. v. Coombe, 1 Leech C. C. E . 338.

W here  a w ro n g  n o t actionab le  in  a fo re ig n  
co u n try  is  co m m itte d  the re , no rem edy can be 
obta ined in  th is  c o u n tr y : the re  m u s t be a to r t  b y  
th e  laws of bo th  coun tries  to  g ive  a rem edy here 
(1 S m ith ’s L e a d in g  Cases, 7 th  ed it., pp . 700, 
701). E ve n  in  the case o f a co llis ion  on the  
h ig h  seas, i t  has been he ld  th a t  th e  M erch a n t 
S h ip p in g  A c t  1854, as to  lim ita t io n  o f l ia b il i ty ,  
does n o t app ly  w here the  co llis io n  is  between a 
B r it is h  and a fo re ig n  vessel.

Cope v. Doherty, 4 K. &  J. 367 : 31 L. T. Eep. O. S. 
173, 307 ; 4 Jur. N . S. 451, 699 ; 27 L. J. 600, Ch.;

General Iron  Screw Colliery Company v. Schurmans, 
4 L. T. Eep. N. S. 138; 1 Mar. Law Cas. O. S. 60; 
29 L. J. 883, Ch.

B u tt,  Q.C. and B e n ja m in , Q.C. (B .E . Webster w ith  
them ) fo r  th e  respondents.— I t  is c lear th a t  in  a ll 
questions o f co n tra c t the  E n g lis h  courts  w i l l  a pp ly  
th e  lex loci, b u t  is  th is  th e  case in  questions o f 
to r t  ? B y  E n g lis h  la w  th e  m aste r o f an E n g lis h  
sh ip  is  p e rsona lly  responsib le  fo r  h is  ow n n e g lig 
ence in  th e  n a v ig a tion  o f h is  sh ip , b u t h is  owners 
are also responsib le  fo r  h is  acts as th e ir  se rvan t. 
T he  m aster’s acts m u s t be considered as done
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upon B r it is h  so il, because a B r it is h  sh ip  is a p o r
t io n  o f B r it is h  te r r ito ry  : (Reg. v. Anderson, L . Bep. 
1 0 .  C. B . 161.) I f ,  then, the  m aste r’s acts are 
done upon B r it is h  so il, the  question  o f l ia b il i ty  
m u s t be governed b y  B r it is h  law . [ M e l l is h , 
L .J .— Is  there  n o t a d iffe rence  between an act 
done w ith in  th e  vessel and an act done by th e  vessel 
to  an ob jec t exte rna l to  i t  ? In  the c r im in a l cases 
th e  to r t  com m itted  has been done b y  one m em ber of 
th e  crew  to  a n o the r.] T he  law  w h ich  regu la tes 
th e  r ig h ts  as between ow ner and crew  and th ird  
pa rties  is  a personal s ta tu te , w h ich  is  ca rrie d  w ith  
th e  sh ip  in to  w ha tever coun tries she m ay go. I f  
i t  is  the p o lic y  o f the  E n g lis h  law  to  ren d e r the  
ow ner responsib le fo r  the  acts o f h is  servan t, the  
fo rm e r cannot escape l ia b i l i t y  by a lle g in g  a fo re ig n  
la w  w h ich  d id  n o t govern  h is re la tio n  to  th a t 
se rvan t. L lo y d  v. G uibe rt (L . Bep. 1 Q. B . 115), 
lays  dow n the  p rin c ip le  in  cases of con tra c t th a t 
the  law  o f the  fla g  de term ines the  re sp o n s ib ility , 
and the re  is no sound reason w hy th e  p r in c ip le  
should n o t also a p p ly  to  cases o f to rt. T he  co u rt 
be low  was r ig h t  in  sa jring  th a t i t  had ju r is d ic t io n  
independen tly  o f any agreem ent between the 
pa rties  ; venue is  th e  o n ly  g ro u n d  fo r  e xc lu d in g  
ju r is d ic t io n , and in  A d m ira lty  there  is  no venue 
and no such th in g  as a local action.

Doulson v . Matthews, 4 T . E . 503;
Mostyn v. Fabrigas, Cowp. 161.

J a m e s , L . J .— T h is  case is the  case o f  the ow ner 
o r occup ier o f a piece o f th e  S panish so il b r in g in g  
an action  aga inst th e  ow ner o f an E n g lis h  ship, 
fo r  damage done by th a t sh ip  in  k n o c k in g  dow n a 
p ie r  a ttached to  the  Span ish  land. I n  th is  respect 
i t  is  a v e ry  nove l action, and ve ry  g rave  d if f ic u l
ties  indeed m ig h t have arisen as to  the ju r is d ic tio n  
o f th is  c o u rt to  e n te rta in  any action o r proceed
in g s  w hatever w ith  respect to  an in ju r y  done to  
th e  land of a fo re ig n  sta te . T he  question  o f 
ju r is d ic t io n  has p robab ly  been successfu lly  got 
ove r b y  w ha t has been done in  th is  case, th a t is to  
say th a t the  sh ip  in  ques tion— the ow ner o f w h ich  
is sued, and w h ich  by a fig u re  o f speech m ay be 
called th e  d e lin q u e n t s h ip — h a v in g  been sued in  
Spain, was released, upon an agreem ent between 
th e  parties th a t a ll remedies aga inst the sh ip  and 
aga inst the  owners o f th a t sh ip  should be tr ie d  in  
th is  co u n try . Such an agreem ent w ou ld  g ive  
ju r is d ic t io n  by con trac t, n o t o n ly  ju r is d ic t io n  by 
co n se n t; and i t  m u s t be taken  th a t th e  parties 
agreed th a t th e ir  sh ip shou ld  be liab le  here in  the  
same w ay as she w ou ld  have been liab le  accord ing 
to  the  law  o f Spain. P oss ib ly  th is  w o u ld  get r id  
o f th e  question, and th e  C o u rt o f A d m ira lty  
w ou ld  have ju r is d ic t io n  to  enforce aga inst the 
sh ip  an equ itab le  r ig h t  a ris in g  fro m  th is  equ itab le  
co n tra c t by v ir tu e  of w h ic h  the  ship was released 
fro m  its  l ia b i l i t y  under the ju r is d ic t io n  in  Spain.

I t  was p ro p e rly  conceded by M r. B e n ja m in , in  
h is  a rgum en t, th a t th e  question m u s t be tr ie d  
exactly  in  the  same w ay as i f  i t  were be ing  
tr ie d  in  Spain, and he a d m its  th a t he cou ld  
n o t successfully argue in  su p p o rt o f the  deci
s ion o f th e  c o u rt below, unless he cou ld  m ake 
o u t th a t i t  w ou ld  be the d u ty  o f th e  Spanish 
C ou rt, i f  the  action  had proceeded there , to  a pp ly  
th e  p rin c ip le s  o f the  E n g lis h  law  to  the  case. The  
p rin c ip le  o f the  E n g lis h  law  app licab le  to  th e  case 
acco rd ing  to  h im , is th a t th e  m aster and crew  of 
the  vessel be ing  the  servants of an E n g lis h  owner, 
are by the E n g lis h  law  themselves liab le , and on 
the  p rin c ip le  o f respondeat superior, m ake th e ir  

Y o u  I I I . ,  N . S.

I p rin c ip a ls  responsib le  fo r  th e ir  neg ligence ; and, 
fu r th e r , th a t th e y  c a rry  w ith  them  th is  doctrine , 
so th a t i t  extends to  every fo re ig n  co u n try , and 
every  fo re ig n e r w ho is  b ro u g h t in  any w ay in to  
con tact, w he ther by w ay o f co n tra c t o r  to r t ,  w ith  
th e  m aste r and crew  as the agents o f the  owner.

N o  a u th o r ity  was c ite d  fo r th a t p ropos ition , and 
I  am re a lly  unable  to  fo llo w  the  p rin c ip le . One can 
unders tand  th a t  a co n tra c t between m aster and 
servan t, o r re la tio n s  between p rin c ip a l and agent, 
m ay a ffec t the  con trac ts  made b y  th e  agent, qua  
agent, w ith  fo re ig n  people, th a t is  to  say, m ay 
a ffec t th e  n a tu re  and e x te n t o f th e  agency ; b u t the 
l ia b i l i t y  o f one m an to  answer fo r the  acts o f ano the r 
in  m atte rs  o f to r t  seems a th in g  w h ich  a t least can
n o t be ca rried  by  the  agent in to  a fo re ig n  cou n try . 
I f  I  take  m y  coachman to  F rance , and th ro u g h  
h is  neg ligence  an acciden t occurs, and damage is 
done, th e  doc trin e  o f respondeat superio r does n o t 
a p p ly  i f  th a t d o c trin e  is u n kn ow n  in  F rance, the 
place w here the  damage was done. I t  appears to  
me, the re fo re , th a t the  con ten tion  th a t th e  p e r
sonal status, a ris in g  fro m  the fac t th a t the  sh ipow ner 

'and his servants were v ir tu a lly  in  E n g la n d , was ca r
r ie d  in to  Spain, cannot ava il, as the w ro ng  is done 
abso lu te ly , acco rd ing  to  the  a llega tion  in  the  plea, 
on Spanish s o i l ; i t  was done w ith in  the Spanish 
te r r ito ry  ; i t  was done by a vessel to  some
th in g  w h ich  is  in  Spain. N o w  i t  is the  law  
o f Spain, accord ing  to  th e  a llega tion  here, 
th a t  w here th e  w ro ng  act is done by a servant 
of th is  p a rt ic u la r  k in d , when i t  is done b y  the 
m aster and crew  o f a sh ip , the  ow ner o f the 
sh ip  has n o t th a t w ro ng  im p u te d  to  h im , and the  
ru le  respondeat supe rio r does n o t m ake h im  
answerable fo r  thaG w h ich  is the  actua l w rong  
do ing  o f h is  servants, I f  th a t is  so, w h y  is he n o t 
e n tit le d  to  the  benefit o f the Spanish law ?

I t  is se ttled  in  a ll the  cases, th a t i f  the  act is 
la w fu l, even i f  the  act is  excusable, o r i f  th e  act 
has been le g itim a tise d  b y  a subsequent act o f the 
L e g is la tu re , in  th a t case th is  co u rt w ou ld  take 
in to  considera tion  th a t state o f th e  law , th a t is to  
say, i f  by th e  la w  of th e  c o u n try  a p a rt ic u la r  person 
is  ju s t if ie d  o r excused fo r the  th in g  done, he is no t 
answerable here. "Why is  he answerable i f  by the 
la w  of th e  c o u n try  he never was answerable fo r i t  ?

I  ve n tu re d  to  observe to  M r. B e n ja m in  in  the 
course of th e  a rgum en t, th a t you  do n o t ta lk  o f the 
th in g  th a t  is  w ro n g  : i t  is the man th a t is  w rong , 
and i f  he is n o t a w rongdoer accord ing to  th e  law  
o f th e  c o u n try  w here the  w ro n g  is done, th a t is to  
say, i f  he is  n o t answerable fo r  h is servant, he is 
n o t answerable accord ing  to  the  Spanish law , and 
i t  is  o u r d u ty  to  g ive  h im  the benefit o f the  Spanish 
law  in  th is  case.

M e l l is i i , L .J .—I  am o f th e  same op in ion . A  
g rea t m any cases have been c ited  in  the  a rg u m e n t 
in  th is  case, b u t they a lm ost a ll re la te  to  actions 
respecting  e ith e r w rongs to  personal p ro p e rty  or 
to  ac tua l personal in ju r ie s , and the law  respecting  
personal in ju r ie s  and respecting  w rongs to  p e r
sonal p ro p e rty  appears to  me, in  the re s u lt o f 
those cases, to  be p e rfe c tly  se ttled, and th a t is, 
th a t no action can be m ainta ined  in  the  cou rts  o f 
th is  co u n try  on account o f a w ro ng fu l ac t e ith e r to  
a person o r to  personal p rope rty , co m m itte d  w ith in  
th e  ju r is d ic tio n  o f a fo re ign  co u n try , unless the  
act is w ro n g fu l by the law  o f the c o u n try  where i t  
is  com m itted , and also w ro n g fu l by  the  law  o f  th is  
co u n try . The  tw o  cases o f The H a lle y  (L . Bep.
2 P . C. 193) and P h il l ip s  v. E y re  (L . Bep. 6 Q B,

O
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1) seem to  me, tog e th e r w ith  th e  o th e r cases in  ] 
co n fo rm ity  w ith  them , to  be conclusive upon the  
subject.

I n  the  case o f The H a lle y  the re  was a co llis io n  
w ith  a sh ip  in  fo re ig n  waters. B y  th e  law  o f the 
fo re ign  co u n try  the sh ip  was lia b le ; the  Owners were 
liab le  as owners of the s h ip ; by  the  law  o f E n g la n d  
th e  sh ip  and owners were n o t liab le , because there  
was a p ilo t  on board, who was n a v ig a ting  the  ship, 
and w ho  was taken co m p u lso rily  on board, and the 
n e g lig e n t act was h is  act. Beyond th a t i t  was 
he ld  th a t, n o tw ith s ta n d in g  th a t th e  sh ip  and the 
owners o f the sh ip  were liab le  acco rd ing  to  th e  
law  o f  the  co u n try  w here the act was com m itted , 
ye t, inasm uch as th e y  were n o t lia b le  b y  th e  law  
o f E n g land , no action  cou ld  be m a in ta ined  aga inst 
them . T hen  in  the  case o f P h ill ip s  v. E y re  (L . Rep.
6 Q. B . 1), w h ich  was an action  b ro u g h t fo r  a c rim e  
co m m itte d  in  a fo re ig n  co u n try , i t  was decided 
th a t the l ia b i l i t y  o f th e  de fendant had been taken  
away by  the  law  o f the  c o u n try  w here the  act was 
com m itted , and, there fore , th a t no action  cou ld  be 
b ro u g h t in  th is  co u n try . Therefore , i f  th a t is the  
ru le  respecting  persona l w rongs, and respec ting  
w rongs to  personal p ro p e rty , i t  seems to  me a 
fo r t io r i  i t  m u s t be th e  ru le  respecting  w ro n g fu l 
acts to  rea l p ro p e rty  in  a fo re ig n  c o u n try  ; w h e th e r 
th e  ru le  respecting  w ro ng  to  im m ovab le  p ro p e rty  
in  a fo re ig n  c o u n try  does n o t go s t i l l  fu r th e r ,  and 
p re ve n t an ac tion  be ing b ro u g h t a t a ll is  n o t a 
question  w h ich  i t  is necessary to  de te rm ine  in  
th is  case, because, h a v in g  rega rd  to  th e  con
sent o f the  parties  and the  agreem ent th a t 
has been entered in to , I  do n o t th in k  i t  
is  p re tended  th a t any o b jec tion  cou ld  be taken  
in  th is  case w ith  reference to  the ju r is d ic t io n  ; b u t 
i t  appears to  me beyond a ll question  a f o r t io r i  i f  
th e  ru le  before m entioned is app licab le  to  personal 
p ro p e rty  and  w rongs, i t  m u s t be app licab le  to  
damage done to  rea l p ro p e rty  in  a fo re ig n  c o u n try .

B u t  th e n  i t  is Said th a t th o ug h  th a t is th e  genera l 
ru le , ye t here  th e  act was n o t done in  th e  fo re ig n  
c o u n try , because the  w ro n g fu l act was com m itted  
on  board an E n g lis h  sh ip  on the h ig h  seas. I  
agree th a t  fo r acts on board a sh ip  itse lf, no d oub t 
th e  E n g lis h  sh ip  carries th e  E n g lis h  la w  w ith  i t ,  
b u t  1 am n o t convinced th a t  i t  carries the  E n g lis h  
la w  w ith  i t  w ith  reference to  w ro n g fu l acts done 
b y  g u id in g  an E n g lis h  sh ip  aga inst a p ie r  w h ich  
is  p a rt o f a fo re ig n  co u n try . I t  is  unnecessary to  
consider w ha t w ou ld  be the ru le  in  a case— th o ug h  
I  do n o t th in k  i t  w ou ld  presen t any m ore d if f i
c u lty — w hat w ou ld  be the  ru le  i f  the  sh ip  was o u t
side the  th ree  m ile  l im it ,  and they had fire d  a gu n  
and  caused damage w ith in  the  fo re ig n  te r r ito ry . 
H e re  the  sh ip  its e lf  was re a lly  w ith in  the  Spanish 
dom in ions a t th e  t im e  i t  co m m itte d  the  w rong , 
as M r. C la rkson  p u t i t ,  she was ju s t  com ing  in to  
a Spanish p o rt where she had no r ig h t  to  go, ex
cept b y  licence g iven  to  he r by  the  law  of Spain, 
and w here she was bound to  obey th e  law  of the 
c o u n try  w h ile  she was there. I n  th a t pos itio n  
she comes in  con tact w ith  th a t w h ich  is  stated in  
the  p lea to  be p a rt o f th e  so il o f Spain, and so 
renders i t  necessary to  app ly  th e  genera l ru le  
th a t  no action  can be b ro u g h t in  th is  c o u n try  in  
respect o f an alleged w ro n g fu l ac t co m m itte d  in  a 
fo re ign  country7 w h ich  is n o t w io n g fu l b y  th e  law  
o f th a t cou n try .

T hen  i t  is  said by M r.  B e n ja m in  th a t  a lth o u g h  
th a t  is  p e rfe c tly  tru e  as a genera l ru le , and 
a lthough , as I  unders tand , he adm its  th a t i f  the

] ac t its e lf  was n o t considered a careless act b y  the  
la w  o f Spain, no action  cou ld  be b ro u g h t in  th is  
c o u n tr y ; ye t, th a t  inasm uch  as i t  is  considered 
a w ro n g fu l act by the  law  o f S pa in  as fa r as the  
m aste r is concerned, th e n  when you  come to  the  
question  w he the r th e  m aste r alone is  liab le , o r th e  
sn ip  and th e  ow ner also, th a t question, he says, 
is n o t to  be governed by the  iaw  o f S pa in  b u t 
b y  th e  law  o f E ng land .

I  do n o t th in k  an y  su ffic ien t a u th o r ity  has 
been c ite d  fo r  th a t p ropos ition , and i t  appears 
to  me i t  w o u ld  m ake a fu r th e r  d is t in c tio n  in  
the  law , w h ich  w ou ld  be v e ry  inco n ve n ien t in  the  
resu lt. T here  is a w e ll kn o w n  d is tin c tio n  between 
subs tan tive  la w  and m ere procedure. I f  i t  could 
be p roved  th a t  th is  question  o f l ia b i l i t y  tu rn e d  
u p o n  m ere procedure by th e  law  o f  Spa in , then  
th a t law  w ou ld  n o t be regarded  in  th is  c o u n try . 
I t  appears to  m e th a t  th e  ru le  th a t a p a r t i
cu la r person is  n o t to  be liab le  a t a ll, a lth o u g h  
somebody else possib ly  m ay be lia b le , is a 
p a rt o f th e  substan tive  la w  o f  th e  c o u n try  w here 
the  act is com m itted , and th a t, there fo re , i f  by  the  
la w  o f th e  c o u n try  where the act is  co m m itte d , 
b y  the sub s tan tive  la w  w h ich  is to  gove rn  the  
case— th e  de fendant is n o t liab le , then  he w ou ld  
be d ischarged  a lto g e th e r. I f  the re  is  any 
a u th o r ity  wanted fo r th a t p ro p o s itio n  i t  is  la id  
down by P a rk , E ., in  The General Steam N a v ig a 
t io n  Com pany  v . C u illo u  (ub i sup.) T h a t was a 
case o f an in ju r y  done on th e  h ig h  seas by a 
F re n ch  sh ip , and the re  he says : “  The  in ju r y  com 
p la ined  o f is ave rre d toh a ve  arisen on the  h ig h  seas, 
and o u t o f th e  ju r is d ic t io n  o f E n g la n d , and n o t to  
have been co m m itte d  by th e  defendant persona lly , 
b u t by a th ir d  person, w ho was m aste r o f the 
F re n ch  vessel, the  defendant be ing  a F re n ch  
sub ject. So fa r the  plea is free fro m  o b s c u rity  ; 
i f  the  de fendan t was n o t liab le  fo r  th e  act o f th a t 
o th e r b y  th a t la w  w h ich  is to  g o ve rn  th is  case he 
has a good defence to  the  action , and fo r  th e  de
fendants i t  is contended th a t  the plea means to  
aver th a t  b y  th e  law  o f F rance  he was n o t liab le  
fo r  those acts, but, th a t  a body established b y  
tb e  F re n ch  law , and analogous to  an E n g lis h  
co rpo ra tion , were the  p ro p rie to rs  of the  vessel, 
and  alone liab le  fo r  th e  acts o f th e  m aster, who 
was th e ir  se rvan t, and n o t th e  se rvan t o f the 
in d iv id u a l com posing  th a t  body, and i f  such be 
the  tru e  co n s tru c tio n  o f th is  p lea, we a ll are 
s tro n g ly  in c lin e d  to  th in k  th a t  the re  is  a good 
defence to  th is  ac tion .”

I  am  o f op in io n  th a t th a t ru le  app lies to  th is  
case, and th a t i f  th e  defendant is n o t lia b lo  fo r 
th e  act o f  th e  m aste r by  th e  law  w h ich  is to  
gove rn  th e  case, he has a good defence to  the  
action , and if ,  the re fo re , acco rd ing  to  th e  tru e  
ru le , the  la w  w h ich  is  to  gove rn  th e  case be 
Spanish la w , the  de fendant is n o t liab le  by th a t 
law , and has a good defence to  th e  action.

B a g g a lla y , J .A .— I  am o f the  same op in ion . 
The  learned ju d g e  o f th e  c o u rt be low  seems to  
lia ve re lie d  v e ry  m uch in h is  ju d g m e n t upon the deci
sion in  the  case o f Beg. v .  Anderson  (u b i sup.), b u t 
th a t case, i t  appears to  me, was a v e ry  d is tin g u is h - 
ableone fro m  thecase w ith  w h ich  w ehave to d o n o w . 
I n  th a t case the  a rg u m e n t proceeded m uch m ore 
upon the question  w h e th e r A nde rson  was liab le , 
inasm uch as he was a fo re ig n e r, upon a F re n ch  
sh ip , in  F re n ch  w aters, than  i f  he had been an 
E n g lish m a n , b u t th e ir  L o rd sh ip s  th o u g h t th a t 
h a v in g  en tered  in to  a rtic le s  to  serve on board an
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E n g lis h  sh ip , so lo n g  as he rem ained  on board 
th a t sh ip  he was in  the same p o s itio n  as an E n g lis h  
su b je c t w ou ld  have been. T hen  the  g re a t d if fe r 
ence is th is , th a t in  th a t case the  offence was f u l ly  
and e n t ire ly  co m m itte d  on th e  vessel upon  w h ich  
A nde rson  and th e  m urde red  m an were. I  am  
unable to  see any ana logy between th a t case and 
th e  present.

Then, th e  learned judge  o f the  c o u rt below re 
fe rre d  to  several o th e r cases, and am ongst them  
to  The H a lle y ,  w h ich  he said appeared to  h is  v iew  
to  fo llo w  th e  same course as Beg. v . Anderson (ub i 
sup.). There, aga in , I  am unable  to  agree w ith  
th e  learned  ju d g e . W he re  a s u it  is in s t itu te d  in  
an E n g lis h  c o u rt in  respect o f a to r t  com m itted  in  
a fo re ig n  c o u n try , i t  is n o t su ffic ie n t fo r  the 
p la in t if f  to  show th a t  the re  is  a l ia b i l i t y  on the  
p a rt o f th e  de fendant in  respect o f fo re ig n  law , b u t 
he m u s t also show a l ia b i l i t y  in  respect o f the  
E n g lis h  law , and th e re fo re  in  th a t  case of The 
H a lle y  (u b i sup .),inasm uch as by E n g lis h  la w  there  
is  no l ia b i l i t y  on the owners b y  reason o f th e ir  
h a v in g  engaged a p ilo t  by  com pulsion, i t  was n o t 
open to  the  p la in t if f  to  c la im  o r receive damages, 
because, by  th e  la w  o f B e lg iu m  the  owners were 
n o t re lieved  fro m  re s p o n s ib ility  because th e y  d id  
em ploy a p ilo t  by  com pulsion.

The p rin c ip le s  seem to  be la id  dow n m uch  m ore 
c le a rly  and d is t in c t ly ,  I  th in k ,  in  th e  case o f 
P h il l ip s  v. E y re — I  am rea d in g  from  th e  ju d g m e n t 
o f  W ille s , J .— they  are la id  dow n in  these te rm s : 
“  A s  a genera l ru le , in  o rde r to  found  a s u it  in  
E n g la n d  fo r  a w ro n g  a lleged  to  have been com 
m itte d  abroad, tw o  co n d itio ns  m u s t be fu fille d , 
f ir s t ,  the  w ro n g  m us t be o f such a character th a t  
i t  w ou ld  have been actionab le  i f  co m m itte d  in  
E n g land . T he re fo re , in  The H a lle y ,  th e  J u d ic ia l 
C om m ittee  pronounced aga inst a s u it  in  the  A d 
m ira lty ,  founded upon  a l ia b i l i t y  by  th e  la w  o f 
B e lg iu m , fo r co llis ion  caused by the a c t o f  a p ilo t 
w hom  th e  sh ipow ner was com pelled by  th a t la w  to  
em ploy, fo r  whom , the re fo re , as n o t be ing  h is 
agent, he was n o t responsib le  by E n g lis h  la w ; 
secondly, th e  act m u s t no t have been ju s tif ia b le  
by  the la w  o f  the place w here i t  was done.”

I f  E n g lis h  la w  alone is app licab le  to  th is  case, 
the re  w ou ld  have been an actionab le  w rong  ju s t  as 
i f  th e  w rong  had been co m m itte d  in  E n g la n d  ; then  
the  question  rem ains w ou ld  i t  have been ju s tif ia b le  
b y  the  la w  o f the place w here i t  was done. E o r 
th e  purpose o f th e  presen t proceedings we are 
bound to  presum e th a t  acco rd ing  to  th e  la w  of 
Spain, th e re  is no l ia b i l i t y  o r re s p o n s ib ility  on the  
p a rt o f the  ow ners o f th e  sh ip  fo r  th e  acts o f the 
m as te r and crew . I t  appears to  me>„ there fore , by 
a p p ly in g  th e  p rin c ip le s  so enuncia ted  in  P h il l ip s  
v. E y re  (ub i sup.), we are able to  a rr ive  a t th e  con
c lus ion  in  th e  p resen t case th a t  th e  law  of S pa in , 
and n o t th e  law  o f E n g land , applies.

I  am rem in d e d  by  m y  learned  b ro th e r th a t the 
w ords “ fo r  action ju s tif ia b le ,”  m us t mean w ith  
rega rd  to  the  p a rt ic u la r  de fendan t aga inst whom  
th e  action  is  b ro u g h t ; we, the re fo re , th in k  i t  is 
c lear fro m  th a t  th a t  th e  proceedings aga inst the  
de fendant m us t fa il b y  reason o f the re  be ing  no 
l ia b i l i t y  u n d e r th e  S panish law.

A ppea l allowed.
S o lic ito rs  fo r  th e  appellants, P a rk e r  and C larke.
S o lic ito rs  fo r  the  respondents, E l l is  and Co.

Wednesday, M a rch  1, 1876. 

(B e fo re  J a m es  and M e l l is h , L .J J .,  and 
B a g g a lla y , J .A .) .

T h e  P e t e r  d e r  G rosse.
Damage to cargo— B i l l  o f  la d in g — W eight,contents  

and  va lue unknow n— Onus o f  proof.
A  master s ig n in g  a b i l l  o f  la d in g  in  w h ich  i t  is 

slated tha t the goods were “ shipped in  good order 
an d  co nd ition ,”  but w h ich  con ta ined  a m em oran
dum  o f  “  weight, contents, and va lue  unknow n,”  
adm its  tha t, as f a r  as could be seen exte rna lly , 
the goods were shipped in  good cond ition , an d  i f  
they a rr iv e  damaged the onus lies u p o n  the sh ip 
owner to excuse h im  fro m  the, damage.

T h is  was an appeal fro m  a decree o f  th e  H ig h  
C o u rt o f  A d m ira lty  o f  E n g la n d  in  a cause o f 
damage to  cargo in s t itu te d  on beha lf o f Schoeten- 
sack, R iecken , and Co., m erchan ts  of London , 
aga inst th o  R uss ian  steam sh ip  Peter der Grosse, 
and  h e r ow ners in te rve n in g .

I n  June  1874, Scheum ann and Spregel, o f S t. 
P e te rsbu rg , sh ipped on board  the  Peter de r Grosse, 
th e n  ly in g  a t S t. P e te rsbu rg , seventeen bales o f 
down and e ig h t of fea thers fo r  d e live ry  to  the 
p la in t if fs  in  London , and the  m aste r s igned  and 
gave to  the  sh ippe rs  in  respect o f the  said bales 
b il ls  o f la d in g , w h ic h  were in  the fo llo w in g  w ords 
and f ig u re s :

Shipped in good order and well . conditioned, b.v 
Scheumann, Spregel, and Co., in and upon the good 
steamship, called the Peter der Gh'osse, whereof is master 
for the present voyage, H . Godtman, now lying at 
anchor in the harbour of St. Petersburgh, and bound 
for London:
W .D . 1180/1186, 7 bales, down, gross weight, 35p.381b. 
(i.D . 1336/1345,10 bales, „ 51p. 151b.

P. 1670/1674, 5 „  feathers „  25p. 271b.
1104/1106, 3 „ „ „ 15p. 161b.

being marked and numbered as in the margin, which are 
to be delivered in the like good order, and well-con
ditioned at the aforesaid port of London (the act of God, 
the Queen’s enemies, fire, machinery, boilers, steam, and 
all and every other dangers and accidents of the 

seas, rivers, and steam navi
gation of whatever nature 
and kind soever excepted), 
unto Messrs. Schoetensack, 
Riecken, and Co., or to their 
assigns, he or they paying 
freight for the said goods, 
at 70s. sterling per ton, 
gross weight, in full with 
prisage and average accus
tomed. In  witness whereof 

the master and purser of the said ship hath signed 
five bills of lading all of this tenor and date, one 
of which bills being accomplished, the others to stand 
void.

Dated in St. Petersburg, the 8th June 1874.
H. Godtman.

T he  sh ip  had a v e ry  lo n g  passage fro m  S t. 
P e te rsbu rg  to  London . O n he r a rr iv a l a t th e

Not accountable for acci
dents from fire at sea or on 
shore. Weights, contents, 
and value unknown. These 
goods, if not taken out 
within twenty-four hours 
after the ship’s arrival, the 
master to he at liberty to 
enter and land the same at 
the consignee’s risk and ex
pense.

la t te r  p o rt, th e  bales w ere  d ischa rged  fro m  the  
sh ip  b y  means o f lig h te rs , and were a t once ex
am ined, and were found to  be sta ined  and damaged 
by some o ffens ive ly  sm e llin g  liq u id , the  exact 
cha rac te r o f w h ich  was n o t ascertained, some 
persons supposing  i t  to  be o il o f ta r, o thers  some 
so rt o f s p i r i t ; po rtio n s  o f th e  feathers and down 
in  th e  bales w ere w e tted  w ith  the  liq u id  and com 
p le te ly  spoiled. W h e n  th e  bales were landed, 
th e y  were m arked  on th e  outside so th a t the  
lig h te rm a n  in  g iv in g  h is  re ce ip t fo r  them  made an 
e n try  th e re in  o f “  bales d ir ty . ”  T he  bales were 
so ld  a t a loss o f  156Z. on th e ir  p ro p e r va lue  o f 
8402. 12*. 6d. E v idence  was g iv e n  on beha lf o f
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th e  p la in tif fs  to  show th a t  the  bales cou ld  n o t have 
been damaged by  in te rn a l he a ting  o r o ther 
in h e re n t vice, and th a t th e y  susta ined no in ju r y  
in  th e  lig h te rs . F ro m  th e  de fendan t’s evidence i t  
appeared th a t  th e  damaged feathers and down 
were stowed in  th e  fo reho ld  on th e  to p  o f some 
bales o f wool, and w ere  covered w ith  sa il c lo th  ; 
a lso th a t a lth o u g h  the re  was some s tron g  s p ir it  
in  the  a fte rh o ld , th e re  was no p a rt o f  th e  cargo  in  
th e  fo reho ld  o f th e  sh ip  th a t  cou ld  have produced 
th e  damage com pla ined of. The  sh ip  on he r 
voyage was com pelled to  p u t  in to  R evel, h a v in g  
b ro ke n  he r p rope lle r. Betw een C ro ns ta d t and 
R eve l th e  sh ip  carried  passengers w ho live d  down 
in  th e  fo reho ld  on th e  to p  o f th e  feathers. E vidence  
was also g iven  fo r  th e  defendants th a t no o th e r 
goods in  th e  sh ip  were in  any w ay dam aged, and 
th a t  th e  fea thers were no worse damaged than  
fea thers a r r iv in g  b y  steam er fro m  R ussia  u su a lly  
are. T he  defendants alleged th a t th e  damage was 
n o t occasioned by any negligence, breach o f d u ty , 
o r  co n tra c t on th e  p a rt o f them selves o r th e ir  
servants, b u t b y  reason o f in h e re n t v ice  in  the 
fea thers  and dow n and b y  reason o f  im p ro p e r 
c u r in g  ; and th a t the  goods were p ro p e rly  stowed 
and preserved on board ship.

T he  cause was h ea rd  before th e  learned  ju d g e  
o f  the A d m ira lty  C o u rt on th e  22nd J u ly  1875, 
and he then  de livered the  fo llo w in g  ju d g m e n t:—

S ir  R . P h il l im o r e .— T h is  s u it re lates to  seven
teen bales o f dow n and e ig h t bales o f feathers 
w h ich  were placed on board the  R uss ian  vessel 
P eter der Grosse in  th e  m on th  o f June  1874. 
T here  is no question  w ha teve r as to  th e  fa c t th a t 
these bales were taken  o u t o f th e  sh ip  in  a bad 
co n d itio n — in  w h a t one o f th e  w itnesses has called 
“  a n o t m erchantab le  c o n d itio n .”  The  question  
w h ich  the  c o u rt has to  de te rm ine , upon  the e v i
dence before i t ,  is , w h e th e r th e  p la in t if f  has suc
ceeded in  m a in ta in in g  th e  pos itio n  th a t  he p u t 
these bales on board in  good o rder, and th a t th e re 
fo re  th e  dam age m u s t have occurred fro m  some 
cause w ith  w h ich  he m ay n o t be acquainted, b u t 
w h ic h  could n o t arise from  th e  s ta te  o f the  cargo 
its e lf  when p u t on board th e  vessel. N ow , the 
b i l l  o f la d in g  says, “  Sh ipped in  good o rde r and 
w e ll-cond itioned  by Scheum ann and Spregel, in  
and upon the  good steam sh ip  ca lled  the  Peter der 
Grosse. w he reo f is  m as te r fo r  th is  p resen t voyage
H . G odtm ann , now  ly in g  a t anchor in  the  ha rb o u r 
o f S t. P e te rsbu rg , find  bound fo r Lo n do n  and 
th e n  th e re  fo llow s th e  num bers  o f th e  bales o f 
dow n and of feathers, and then  th e  b i l l  o f la d in g  
goes on, “  w h ich  are to  be de livered in  the  lik e  
good o rd e r and w e ll-cond itioned  a t the  aforesaid 
p o rt o f L o n do n  then  th e  usua l exceptions, “  un to  
M essrs. Schcetensack, R iecken, and Co., o r to  
th e ir  assigns,”  and th e re  is  the  fre ig h t, and  in  the 
m a rg in  is  w r it te n , “  N o t accountable fo r  accidents 
fro m  fire  a t sea o r on sh o re ; w e ig h t, contents, 
and va lue u n kn ow n .”  N o w  th e  vessel made a 
v e ry  long  voyage ; she was s ix weeks before she 
reached the  p o rt o f her d es tina tion , and she was 
detained by th e  necessity o f repa irs  a t  R eve l fo r 
17 days. T he  evidence as to  th e  sta te  o f  these 
bales when they  were taken  o u t is im p o rta n t, no t 
o n ly  w ith  respect to  th e  la tte r  p a rt o f th e  case, 
b u t in  respect to  the fo rm e r pa rt. Soon a fte r 
th e ir  a r r iv a l e a rly  in te llig e n ce  was g iven  by  the  
consignees o f th e ir  ob jec tion  to  the s ta te  o f the 
cargo. I  need no t en te r in to  th e  de ta ils  o f the  
le tte rs  w h ic h  passed as to  the  state of these goods

when they  a rr ive d . One fac t is ve ry  c le a rly  estab
lished  by a ll the  witnesses, and is in d isp u ted  in  
th is  case— th a t th e  feathers were o f the  v e ry  best 
class, and the down also, th a t cou ld  be im ported . 
T h e y  w ere surveyed by  tw o  gen tlem en  experienced 
in  th e  business, one appoin ted  by the  consignees 
and one b y  th e  sh ip  owners. M r. B rookes was the 
person appo in ted  by th e  consignees, and he s u r
veyed th e  fea thers and dow n in  com pany w ith  
a no the r gen tlem an  whose name was B lu m e n th a l, 
and he g ives evidence th a t a c le rk  was p resen t fro m  
M essrs. B a ile y  and Lee tham , who were the  rep re 
sentatives of the  owners o f th e  sh ip  d u r in g  the 
tim e , and he p u t in  a repo rt. T he  essentia l p a rt 
o f th is  re p o r t was th a t th e  bales e m itte d  
a v e ry  bad sm ell, w h ich  sm ell was, to  use 
th e  expression o f th e  w itness, “  fo re ig n  to  
th e  n a tu ra l sm e ll o f fea thers,”  and, in  h is 
op in ion , also th e  dam age to  th e m  m u s t have come 
fro m  the  outside. H e  said the re  was no appear
ance o f h e a t; th e  outs ide o f th e  canvas in  w h ich  
these feathers were placed was m ore o r less d ir ty .  
I  th in k  i t  was sta ted th a t  th e y  were bags 5 ft. 
h ig h , o r thereabouts, and 3fb. broad. H e  said 
they  were s ta ined  w ith  a b lack  sta in , and  they  
also sm e lt m ore  o r  less. T h a t is th e  substance of 
th e  evidence g iven  by M r. Brookes. M r .  B lu m e n 
th a l, who, as I  have said, was appo in ted  on beha lf 
o f the  sh ipow ners, says th a t he deals in  dow n and 
fea thers, and he su rveyed  these bales, and th a t 
th e  ou ts ide  was as i f  some liq u id  had been poured 
o ve r them , w h ile  the  ins ide  had an o ffensive  sm ell 
m ore  o r less th ro u g h  i t ; c e rta in ly  n o t a n a tu ra l 
sm ell, som e th ing  q u ite  s trange  to  th e  a rtic le . A n d  
then  ano the r w itness was exam ined, a lso conver
san t w ith  w h a t is  ca lled  th e  fe a the r business, a 
gen tlem an  o f  th e  name o f W o r ra ll,  who said he im 
po rted  a g re a t deal, and th a t he b o u g h t a parcel 
o f th e  feathers fro m  the  p la in t if f  in  th is  case by 
sample. H e  a fte rw a rds  refused to  take  the  fea the rs  
on account of th e  co n d itio n  in  w h ich  th e y  were. 
H e  said th a t he g o t a no tice  th a t th e  goods were 
dam aged ; th a t he w e n t dow n to  the  quay the  next 
m o rn in g , and fo u n d  every bag sta ined m ore o r 
less, some in  th e  side, and some in  th e  m id d le ; he 
p u t h is hand n e a rly  th ro u g h , and he says the 
damage was fro m  the  outs ide decided ly ; i t  cer
ta in ly  was no t dam aged b y  th e  in h e re n t hea ting . 
H e  proceeded to  s a y th a t the  sm e ll was a ve ry  bad 
one, and c e rta in ly  one n o t n a tu ra l to  the  fea thers, 
and I  t h in k  he said fro m  8 in . to  12in. in  the  in 
te r io r  w as q u ite  wet, he refused to  accept the  
fe a th e rs ; he said th a t  th e  sm e ll o f heat in  
feathers w o u ld  be q u ite  d iffe re n t. H e  said, in  
c ross-exam ination, th a t he p u t  h is  hand in , and 
th a t  th e y  were of an o ily  o r  greasy appearance. 
T he  n e x t w itness o f im portance  is, I  th in k ,  th e  
lig h te rm a n  w ho  fe tched  the  bales fro m  th e  Peter 
der Qrosse, and he, w hen he received these goods, 
ca lled  a tte n tio n  to  th e ir  co n d itio n , because 
he said th e y  looked as i f  th e y  had la in  in  
m ud , and w hen he gave h is  rece ip t fo r  them , i t  
was in  these w o rds : “ Received the  w ith in ,  in  
good co n d itio n , in to  barge  R esult, N u m b e r 1765, 
to  be landed  a t the  C ustom  House, bales d i r t y ; ”  
then  he de live red  them  to  M r  M ackenzie , a t the 
C ustom  H ouse quay, w ho was m anager to  M r. 
D u d le y  S m ith  a t the  quay. M r.  M ackenzie  said 
th e  goods w ere  landed about the  2 7 th  o f J u ly  ; th a t 
th e  outs ide o f the bales was d ir ty  and  dam p, they  
looked as i f  th e y  had been d raw n  across the  deck ; 
the cause o f th is  co n d itio n  was recent, and they
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were n o t e x te rn a lly  in  a m erchantab le  cond ition . 
H e  d id  n o t exam ine the  ins ide. I t  is  clear, th e re 
fore, th a t these goods were taken  o u t in  an u n 
m erchan tab le  cond itio n , and th a t th e y  were 
damaged e x te rn a lly  as w e ll as in te rn a lly , th a t the 
damage was recen t, th a t th e  damage was n o t one 
w h ich  w ould he n a tu ra lly  in h e re n t in  any goods in  
th e  feathers themselves, and th a t  th e  feathers and 
down them selves were o f  th e  v e ry  f ir s t  q u a lity . 
N o w , these p o in ts  be ing  established, i t  becomes 
im p o r ta n t to  consider w h a t evidence is fu rn ish e d  
by  the  b i l l  o f lad ing , as to  th e ir  co n d itio n  when 
they  are p u t  on board, and I  agree w ith  th e  ob 
se rva tion  w h ich  has been made by M r.  C la rkson, 
th a t, fa ir ly  construed, and g iv in g  a ll due w e ig h t 
to  th e  lega l effect o f the  m a rg in a l note, the  re s u lt 
m u s t be th a t app a re n tly , and so fa r  as m eet the  
eye, and e x te rn a lly , th e y  were placed in  good 
o rder on board th is  sh ip . W e ll,  then , i f  th a t  be 
so, i f  th e  p la in t if f  has shown b y  p r im a  
fa c ie  evidence th a t, h a v in g  p u t these bales 
and bags in  good o rde r on board  th e  sh ip , 
and th e y  were th e n  ta ke n  o u t in  bad 
o rder, b o th  e x te rn a lly  and in te rn a lly ,  then  I  
agree w ith  th e  observa tion  w h ich  was made 
th a t i t  is  n o t in cu m b e n t on h im  to  show e ith e r 
how  or when th e  damage was done. I t  is fo r  the 
defendant to  disp lace the  evidence, w h ich  cer
ta in ly  shows th a t  i t  d id  n o t occur fro m  any in 
te rn a l m isch ie f in h e re n t in  the  fea the rs  o r the 
dow n, and was n o t one w h ich  had any e x te rn a l 
appearance when th e y  were p u t on board the  ship. 
I t  has been asserted th a t th e  sh ipow ne r has 
p roved  the  im p o s s ib ility  o f the  m isch ie f h a v in g  
happened on board the  s h ip ; b u t i t  does n o t 
appear to  me th a t  th e  evidence goes to  th a t  
le n g th . T he re  w ere s p ir its  o f s tro n g  sm e ll on 
board  th is  s h ip ; the re  were passengers who, fo r 
a s h o rt t im e , were l iv in g  in  th e  v ic in ity  o f th is  
cargo, in  and  a m id s t the  c a rg o ; th e  vessel was 
seventeen days a t Revel, and the  cargo was d is 
charged, I  th in k ,  accord ing  to  th e  evidence, 
a ll abou t th e  same tim e, and the re  was a le a k 
in g  cask, o r casks, am ong the cargo. B u t 
w h e th e r these c ircum stances do o r do n o t sug 
gest any reason fo r  th e  damage w h ich  unques
tio n a b ly  happened to  these goods, I  th in k  th a t  the 
p la in t if fs  have d ischarged  th e  b u rth e n  o f p ro o f 
th a t  la y  upon them , and i t  was fo r the  defen
dan ts, i f  th e y  cou ld , to  disp lace th a t b u rth e n  of 
p ro o f b y  show ing  th a t when th e  goods w ere p u t 
on board the  vessel th e y  were in  a bad co n d itio n , 
in te rn a lly , and  th a t th e  bad co n d itio n  showed 
its e lf  a t th e  tim e  in  th e  ex te rn a l s ta te  o f the  
packages in  w h ich  the  goods were placed. I  need 
n o t repeat w h a t I  have a lready sa id , th a t  re 
b u t t in g  evidence has n o t been fu rn ish e d , b u t  th a t  
the  evidence w h ich  has been g ive n  leads me to  the 
conclus ion, fro m  the facts before me, th a t the  p la in 
t if fs  have established th e ir  ease, th a t  these goods 
were p u t on  board the vessel in  good o rd e r and 
c o n d itio n , and  taken  o u t o f  th a t  vessel in  bad 
o rder. I  the re fo re  p ronounce  fo r th e  p raye r of 
the  p e tit io n , and I  m us t o rde r th e  docum ents and 
vouchers to  be le ft  w ith  the  re g is tra r  and m er
chan ts  to  re p o rt the  am oun t o f damage done.

A  decree was a cco rd in g ly  made in  fa v o u r o f  the  
p la in t if fs ,  and fro m  th is  decree th e  defendants 
appealed.

A . L .  S m ith  (C . H a l l  w ith  h im ) fo r  th e  ap
p e lla n ts .—  T he  m aste r by  in s e rt in g  the  w ords 
“  w e ig h t, contents, and va lue u n kn o w n  ”  in  the

b i l l  o f  la d in g  refuses to  s ig n  a c lea r b i l l ,  and 
asserts th a t he know s n o th in g  o f  the  co n d itio n  o f 
the  goods. I t  is cons is tent w ith  th e  evidenoe 
th a t the  goods were damaged before sh ipm en t. 
W h e n  th e  consignee shows th a t  the  goods are 
d e live re d  damaged he proves, no doubt, a p r im a  
fa c ie  case, and the  sh ipow ner m u s t show th a t 
n o th in g  on board cou ld  have caused the  in ju r y  
w h ich  the  consignee states the  goods to  have 
rece ived ; b u t on th e  sh ipow ner g iv in g  such p ro o f 
the  onus goes back to  the consignee, w ho m ust 
show th a t the sh ipow ner d id  th e  damage. A  
sh ipow ner is  n o t estopped fro m  show ing  th a t the  
goods ca rried  by h im  are in ju re d  o u t o f  th e  sh ip , 
a lth o u g h  h is h il l o f la d in g  states th e m  to  have been 
shipped in  good cond itio n , p rov id e d  i t  conta ins 
th e  w ords w e ig h t, contents, and va lue  u n 
kn o w n .”

Jessel v. Bath, L .  R ep . 2 E x . 267 ;
Leheau v. The General Steam Navigation Company, 

ante , v o l.  1, p . 435 ; L .  R ep . 8 C. P . 8 9 ; 27 L . T . 
R ep . N . S. 447.

The consignee has no b e tte r r ig h t  th a n  the sh ipper, 
who alone, before the  B il ls  o f L a d in g  A c t cou ld  
have sued, and th e  m aste r s ig n in g  such a b i l l  o f 
la d in g  w o u ld  have been a t l ib e r ty  to  show as 
aga inst th e  sh ippe r, th a t a lth o u g h  the goods were 
shipped a pparen tly  clean th e y  came in  con tact 
w ith  n o th in g  on board the sh ip  th a t cou ld  account 
fo r  the  damage. I t  has been show n here  th a t 
the in ju ry  to  the  goods was n o t o f a na tu re  w h ich  
cou ld  have been caused on board the  sh ip , more 
especia lly as these were th e  o n ly  goods damaged 
o u t of the  w ho le  cargo.

E . G. C la rkson  and L a n yo n  fo r  the  respondents 
were n o t ca lled upon.

J a m e s , L .J .— T he ju d g m e n t o f th e  c o u rt below 
m us t be confirm ed.

T he  appellants  have sough t to  con tend  th a t 
because th e  m aster signed a b i l l  of la d in g  con
ta in in g  the  w ords “  w e ig h t, contents, and value 
u n kn ow n ,”  i t  m u s t be taken  th a t he repud ia ted  
a n y th in g  lik e  an adm iss ion as to  th e ir  con
d it io n  when shipped, b u t I  do n o t th in k  th a t 
these w ords have such a m ean ing  ; th e  b i l l  o f 
la d in g  taken  to g e th e r m u s t be considered to  a d m it 
th a t  the  goods when sh ipped were, as fa r as they  
cou ld  be seen, in  good o rde r, and by add ing  th e  words 
above quoted, th e  m aster does no m ore th a n  Bay 
th a t he does n o t a d m it a n y th in g  as to  th e  contents 
o f th e  packages, w h ich  he cannot see. H e  does 
a d m it, how ever, th a t the  goods appear to  be in  
good c o n d itio n  outside, and th is  th ro w s  upon the 
appe llan ts  th e  onus o f p ro v in g  th a t  th e  damage 
d id  n o t arise w h ils t  the  goods were on board the 
sh ip  o r in  th e ir  custody, o r th a t i t  comes w ith in  
th e  exceptions o f the  b ills  o f lad ing . F o r  th e  p u r 
pose o f d o in g  th is  th e y  have a ttem p ted  to  show 
th a t the re  was n o th in g  on board th e  sh ip  th a t 
cou ld  have occasioned damage o f the  na tu re  
susta ined, b u t  lo o k in g  to  th e  evidence as to  
th e  passengers, I  do no t th in k  th a t th is  is 
made ou t. A g a in , th e y  contended th a t the  
damage cou ld , n o t have been done on board 
sh ip  because o n ly  th is  cons ignm en t was damaged, 
whereas, i f  m ate ria l o f th e  n a tu re  causing 
th e  damage had been in  the  sh ip , o the r 
goods m u s t like w ise  have been damaged. B u t 
the re  is no force in  th is  a rgum en t, because these 
bales were a ll  toge the r, and i t  was m ost probable 
th a t th e  cause o f the  damage m ig h t a ffect a p a r
t ic u la r  lo t  o f bales. M any causes of damage are



19 8 MARITIME LAW  CASES.

N tjgent v . Sm it h . TCt . ok A i>p.Ct . o r  A pp.j

necessarily  p u re ly  local, as in  th e  case of in k  s p ilt  
ove r b o o ks ; i t  is  tru e  a w hole cargo m ay  be 
damaged b y  a leak, o r b y  some p o rtio n  r o t t in g ,  
and a ffe c tin g  th e  res t, b u t  sa tu ra tio n  b y  an o ily  
substance m ay v e ry  w e ll be loca l, and a ffe c t o n ly  
a p o rtio n , especia lly i f  th e  am oun t o f dam ag ing  
m a tte r  has been Bmall. I  am  o f o p in io n  th a t  th e  
appellants have fa iled  to  show  th a t  th is  damage 
was n o t done on board sh ip , and in  fac t the  evidence 
satisfies me th a t i t  was done on board th e  sh ip  
and  n o t ou ts ide  o f i t .  T he  appeal w i l l  be d is 
m issed w ith  costs.

Mellish, L . J., and Baggallay, J .A ., concurred .
A p p e a l dismissed.

S o lic ito rs  fo r  th e  app e lla n t, Plews, I rv in e ,  and 
Hodges.

S o lic ito rs  fo r th e  respondent, S tib b a rd  and 
Gronshey.

APPEAL EEOM THE COMMON PLEAS.
Reported by G ilb e r t  G. K e n n e d y , Esq., Barrister-at-Law.

Ja n . 24 and  M a y  29, 1876.
(B e fo re  Cockburn, C.J., James and Mellish, L . JJ ., 

Mellor, J ., and Oleasby, B.)
Nugent v . Smith.

A ct o f  God— C a rrie r  by w a te r— Damage to m are—  
Accident caused p a r t ly  by storm , p a r t ly  by te rro r  
o f  a n im a l— L ia b i l i t y  o f  owner o f  ship not a  
general ship.

A  loss occasioned by the act o f  God is  a  loss a ris in g  
f ro m  and  occasioned by the agency o f  na tu re  
w h ich  cannot be guarded aga ins t by the o rd in a ry  
exertions o f  hum an s k i l l  an d  prudence so as to 
prevent its  effect.

The p la in t i f f  delivered to the de fendant in  L o n do n  a  
m are to be ca rrie d  by the defendant by steamer 
f r o m  London  to Aberdeen, between w h ich  places 
the defendant ra n  steamers as a common ca rr ie r. 
A  storm  a r is in g  d u rin g  the voyage, the m are was 
so in ju re d  th a t she d ied. The ju r y  fo u n d  th a t the 
in ju r y  was caused p a r t ly  by excessive bad weather 
a nd  p a r t ly  by the f r ig h t  and  s trug g lin g  o f  the 
m are, and. they negatived a l l  negligence on the 
p a rt o f  the defendant.

H e ld , reversing the decision o f  the Common P leas, 
th a t upon  these f in d in g s  o f  the ju r y  the defendant 
was not liab le .

P e r Cockburn, C.J.— There is  no a u th o r ity  f o r  the 
p ropos ition , n o r is  there a n y  trace o f  a  special 
custom o f  the B ea lm , i.e., common law , th a t a l l  
ca rrie rs  by sea are subject to the l ia b i l i t y  o f  a  
common ca rr ie r, whether by sea o r land .

T h is  was an ao tion  aga in s t the  defendant aH 
secre tary of a steam boat com pany, w ho a d ve rtised  
and ran  a lin e  o f steamers fro m  L o n do n  to  A b e r
deen. The p la in t if f  de live red  to  th e  com pany in  
London  tw o  horses to  be carried  to  Aberdeen. 
T he  horses were sh ipped w ith o u t any b i l l  o f 
la d in g . A t  a p a rt o f th e  voyage, d u r in g  ro u g h  
w eather, one o f th e  an im a ls , a m are, was in ju re d  
to  such an e x te n t th a t she died, and  th e  p la in t if f  
b ro u g h t th e  ac tion  fo r  damages occasioned by  
the  loss.

T he  action  was tr ie d  before B re t t ,  J ., a t the  
s itt in g s  in  L o n do n  a fte r  H i la r y  T e rm  1874, when 
th e  fo llo w in g  questions were le f t  to  the  ju r y :

1. W as th e  in ju r y  to  th e  m are caused by n e g li
gence o f the  de fendant’s servants, e ith e r in  p re 
p a rin g  fo r  bad w eather o r  in  a tte m p tin g  to  save

th e  m are fro m  th e  consequences o f bad w ea the r ? 
A nsw e r, N o .

2. O r, was th e  in ju r y  caused so le ly b y  th e  con
d u c t o f th e  m are  herse lf b y  reason o f f r ig h t  and 
consequent s tru g g lin g , w ith o u t any neg ligence o f 
the  de fendant’s servan ts?  A n sw e r, No.

3. O r was th e  in ju r y  caused solely by  the  pe rils  
o f thejsfca, i.e., by  m ore than  o rd in a ry  ro u g h  weather, 
w ith o u t any neg ligence o f th e  de fendan t’s ser
van ts , o r  any f r ig h t  and consequent s tru g g lin g  o f 
th e  m are ?— A nsw er, No.

4. O r was itjcaused p a rt ly  by  m ore than  o rd in a ry  
bad weather, and p a r t ly  by th e  conduct o f  the 
m are herse lf b y  reason o f f r ig h t  and consequent 
s tru g g lin g , w ith o u t any neg ligence  o f th e  defen
d a n t’s servants ?— A nsw er, Yes.

5. W ere  the re  any know n  means, th o u g h  n o t 
o rd in a r ily  used in  the  carriage  o f horses by  people 
o f o rd in a ry  care and s k il l ,  b y  w h ich  the  defendant 
cou ld  have p reven ted  th e  in ju r y  to  the m are ? 
T he  ju r y  w ere unable to  agree upon th is  question.

U pon  th e  answers to  these questions th e  learned 
ju d g e  entered a v e rd ic t fo r  th e  de fendant, w ith  
leave to  the  p la in t if f  to  m ove to  e n te r the  v e rd ic t 
fo r  h im . I n  E a s te r T e rm  1874, a ru le  n is i  was 
g ran ted , aga ins t w h ich  cause was show n in  E as te r 
T e rm  1875. T he  considered ju d g m e n t o f the  
c o u rt (B re t t  and Denm an, JJ .) was, on 2nd N ov. 
1875, de live red  by  B re t t ,  J ., in  fa vo u r o f th e  p la in - 
tifE  (ante, p . 87; 33 L .  T . R ep. N . S. 731 ; L .  
Rep. 1 0 . P. D . 19).

A g a in s t th is  ju d g m e n t th e  de fendant now 
appealed.

B e n ja m in  Q.C., H o lt ,  and D ouglas W a lke r  fo r 
the  de fendant, the  p resen t appe llan t.— W e do n o t 
appeal aga ins t th a t p a rt o f the  ju d g m e n t o f the  
c o u rt below w h ich  decides th a t  the  de fendant is 
lia b le  as a com m on ca rr ie r, b u t we con tend  th a t by  
the  act o f  God th e  de fendant is  excused fro m  
lega l re sp o n s ib ility . I n  o rd e r to  com e^w itb in  the  
leg a l d e fin it io n  o f the  act o f God, th e  act m us t be 
one fro m  w h ich  a ll h um an  in te rv e n tio n  is absent. 
T he  d o c tr in e  o f the com m on law , th a t a com m on 
c a rr ie r  by  water is  lia b le  as an in su re r, is  founded 
on p u b lic  po licy , because i f  any hum an in te rv e n 
tio n , how ever irre s is tib le , were a llow ed to  be 
pleaded by h im  as an excuse fo r  loss o r  in ju ry ,  
the re  w o u ld  bo no safety to  th e  person e n tru s tin g  
h im  w ith  goods ; th e  doc trin e  does n o t ex tend  to  
loss occasioned by  the act o f God o r b y  the  K in g ’s 
enemies, fo r  th e  reason th a t  such case w ou ld  p re 
c lude  the  p o s s ib ility  o f any co llu s io n  o f th e  car
r ie r ’s p a rt. Snch is th e  th e o ry  o f th e  law. 
[Cockburn, C .J.— O n ly  as confined to  E n g lis h  
la w ]. I t  is  founded on th e  Rom an law . [Cock
burn, C.J.— The R om an law  o n ly  con ta ins  nautce, 
caupones, et s ta b u la r i i ; b u t m us t we n o t look a t a 
cognate m a tte r, and see how  fa r a s to rm , how ever 
w ild , is covered by th e  w ords “  pe rils  o f the 
seas ”  in  a p o licy  o f m arine  insurance ?] There  has 
been a d is t in c tio n  between pe rils  o f  th e  sea and 
the  act o f God, in  th is  way, th a t p e rils  o f th e  seas 
are w h a t cou ld  be a v e rte d ; fo r  instance, i f  in  
o rd in a ry  bad w eather a sh ip  s tra in s  and w ater 
gets th ro u g h  h e r seams so th a t the  goods 
g e t in ju re d , the  ow ner is  l ia b le ; b u t i f  a wave, 
ru s h in g  on board, breaks in to  a ha tchw ay, 
th a t  is  w ith in  th e  sense o f th e  excep tion  an 
act o f God. T he  reason o f th e  ru le  is th a t 
i t  does n o t a p p ly  w here hum an co llus ion  is  pos
sib le, and i f  th e  ca rr ie r has n o t neg lected eve ry  
hum an p re ca u tio n  he is  n o t liab le . T he  lead ing
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case is  F o rw a rd  v. P it ta rd  (1 T e rm  Rep. 27), 
w here ju d g m e n t was de live red  by L o rd  M ansfie ld . 
T h a t case is  fo llow ed  by  the ease o f The 
T re n t and Mersey N a v ig a tio n  Com pany  v . 
Wood (3 B sp . 127 ; 4 D oug . 287), also be
fo re  L o rd  M ansfie ld . T he  re su lt o f th e  a u th o 
r it ie s  is  sum m ed u p  b y  S to ry  on U a rrie rs , ss. 
510, 511. [James, L .J .— S uppos ing  th e  horse had 
been p u t in  a padded b o x ? ] T he  d u ty  o f  the  
c a rr ie r is n o t so to  pack  the  goods th a t  no ha rm  
can come to  th e m ; as, fo r  instance, in  o rde r to  
p re ve n t w e t rea ch in g  goods, is  he bound  to  pack 
th e m  in  w a te rp ro o f cove rings ? H e  is n o t bound 
to  use e x tra o rd in a ry  means. H is  l ia b i l i t y  is  o n ly  
to  use reasonable care. E ve n  in  th e  case o f fine  
w eather, such c ircum stances m ig h t  be fo u nd  as 
w ou ld  am oun t to  the  act o f God, and w h ich  w ou ld  
the re fo re  exonerate the  c a rr ie r  fro m  l ia b i l i t y ; as, 
fo r instance, i f  ca lm  w eather delays a sh ip  so th a t 
fresh  m eat ca rr ie d  b y  h e r becomes c o rru p t, the  
c a rr ie r  is  excused: ( T a y lo r  v . D un b a r, L .  Rep. 4 
0. P. 206.) [Melltsh, L .J .—I f  in ju r y  re s u lt in g  
fro m  th e  act o f God is an excuse, as w e ll as 
in ju r y  re s u lt in g  fro m  th e  in h e re n t cha racte r o f 
th e  th in g , th e  com bined ac tion  o f th e  tw o  is an 
excuse.] S uch  is o u r con ten tion  here. The  
g u id in g  ru le  in  d e te rm in in g  w h a t is th e  act o f 
God is th a t no h um an  agency has been concerned 
w ith  the  act. I f  th e  m ov ing  cause has been from  
n a tu ra l causes, and the re  has been no c o n tr ib u to ry  
neg ligence  on  the  p a rt o f  m an, th e  c a rr ie r  is 
excused. T he  fo llo w in g  a u th o rit ie s  were also on 
th is  p o in t re fe rre d  to  in  th e  a rg u m e n t:

A n g e ll on  C a rr ie rs , sect. 156, no te  ;
Amies v . Stephens, 1 S trange  128;
Colt v . M ’Mechen, 6 Jo h n s o n ’ s R e p o rts  o f  th e  

S uprem e C o u r t  o f N e w  Y o rk ,  159 ;
A b b o t t  on  S h ip p in g , 8 th  e d it . ,  345, 382 ;
M cArthur v . Seers, 21 W e n d e ll’s N ew  Y o r k  R eps. 190 ;
W illiam s  v . Grant, 1 D a y  C onn . R ep . 487;
Nicholls v . Marsland, 33 L .  T . R ep . N .  S. 265 ; L .  

R ep . 10 E x . 255 ; 44 L .  J .  134, E x . ;
1 P arsons on  S h ip p in g , 253.

Secondly, th e  acc iden t was o w in g  to  th e  inhe re n t 
qua litie s  o f th e  an im a l. A n  in s u re r is n o t lia b le  
i f  in ju ry  is  caused by the  in h e re n t q u a lity  o f th e  
th in g  :

Taylor v. Dunbar, (ubi sup .) ;
Kendall v . South-Western Railw ay Company, 26 

L . T . R ep . N . S. 735 ; L .  R ep . 7 E x . 3 73 ; 41 L .  J . 
184 E x . ;

Blower v . Great Western Railway Company, L .  R ep . 
7 C. P . 655 ;

Jones on  B a ilm e n ts , A p p . 2 1 ;
Clark  v . Rochester and Syracuse Railway Company, 

4 K e rn a n ’ s (A m e ric a n ) R ep. 570 ;
Smith  v . Newhaven Railway Company, 12 A lle n  531.

Cohen Q.O. (L a n y o n  w ith  h im ) fo r  th e  p la in t if f .  
— I f  th e  com m on la w  presses h a rsh ly  on the  
ca rr ie r, he m ay p ro te c t h im se lf by a b i l l  o f  la d in g ; 
he is n o t lia b le  fo r  in ju r y  occasioned by th e  act of 
God o r the  Queen’s enemies, b u t the onus is on 
h im  to  show th a t the loss was so occasioned, and 
unless he d ischarges h im s e lf from  such onus, he 
is  liab le . T he  question  is, w h a t is th e  m ean ing  o f 
th e  phrase actus D e i ? I t  is n o t su ffic ie n t to  show 
th a t the  in te rv e n tio n  o f m an is absent. H ere  
the re  was no m ore  in te rv e n tio n  th a n  in  a case 
w here a bale o f co tton  catches f ire  by spontaneous 
com bustion , and sets fire  to  a d jo in in g  ba les ; the  
c a rr ie r  w ou ld  be exonerated fro m  l ia b i l i t y  fo r the  
o r ig in a l bale, b u t n o t fo r th e  o thers . W he re  d am 
age was done to goods on board a sh ip  by ra ts , 
th e  sh ipow ner was he ld  liab le  fo r such damage,

v .  Sm it h . [C t . or Apr.

a lth o ug h  he had k e p t cats on board : (L a ve ro n i v. 
D ru ry ,  8 E x . 166; 22 L .  J. 2, E x.) T he  tendency 
o f ra ts  to  b ite  wood and th e  tendency o f a bale on 
fire  to  set fire  to  o th e r bales is  n o t the  in te rv e n 
t io n  o f th e  hand o f m an. T he  act m us t no t on ly  
be the  act o f a h ig h e r pow er in  o rd e r to  exonerate 
th e  c a rr ie r , b u t i t  m ust be an act th a t is  sudden, 
o ve rw h e lm in g , and e x tra o rd in a ry . T he  com m on 
law  ru le  by  w h ich  the  c a rr ie r by sea is  rendered 
an in s u re r  was founded b y  the R om an law  a t a 
tim e  when owners nav iga ted  th e ir  ow n ships, and 
the re fo re  as th e  goods were e n tire ly  under th e  
co n tro l o f the  sh ipow ner and h is  servants, i t  was 
im poss ib le  fo r  the ow ne r o f the goods to  e n te r in to  
any question  o f how in ju r y  was caused to  the 
goods w h ile  u n d e r the  care o f th e  sh ipow ner. 
T he re fo re  i t  was in  o rde r to  p re ve n t l it ig a t io n , n o t 
co llus ion , th a t  th e  com m on law  ru le  came to  be 
w h a t i t  is  a t th e  p resen t day. T h a t was before 
insurance. N o w  the  sh ipow ner can p ro te c t h im 
se lf by  exceptions in  the  b il l  o f la d in g . H e  is n o t 
liab le  fo r  p e rils  o f the  sea : (Lawrence  v. Aberdein, 
5 B . &  A id .  107 ; G abayv . L lo y d ,  3 B .& C .  793.) A l l
th e A m e rica n  ju r is ts  and thegrea test E n g lis h  judges  
have la id  i t  dow n th a t i t  is n o t th e  act o f God 
unless i t  is som e th ing  unusua l, sudden, and ce r
ta in , and one th a t no care ope ra tin g  between the 
cause and the  e ffe c tco u ld p ro v id e a g a in s t. [James, 
L . J .— I f  between the com m encem ent o f th e s to rm  
and th e  happe n in g o f the in ju ry ,  the  p la c in g o f tw o  
men a t the head o f the  horse cou ld  have prevented 
the  accident, then  you  say th a t th e  act was n o t in  a 
leg a l sense th e  act of God P] Q u ite  so. K e n t ’s 
C om m . 8 th  ed it. pp. 784, 785. The  evidence 
shows th a t the re  was p le n ty  o f hum an in te rv e n 
t io n — how  d if f ic u lt  fo r  the  p la in t i f f  to  show w he the r 
Buch in te rv e n tio n  was w ise o r n o t !

B e n ja m in , Q.C. in  re p ly ,— T he  act o f God m u s t 
f ir s t  be established, th e n  comes in  th e  hum an 
in te rv e n t io n ; the  h um an  in te rv e n tio n  m u s t n o t 
be p ra c tic a lly  im possib le  b u t p h ys ica lly  im possible. 
The  evidence shows th a t a ll care was taken.

C u r. adv. v u lt.
M a y  29.— T he  fo llo w in g  ju d g m e n ts  were d e li

vered.
Cock burn, C.J.— T h is  case invo lves  a question  

of considerab le  im portance  as regards th e  law  
re la tin g  to  ca rr ie rs  b y  sea, b u t  the facts are few 
and sim ple .

T he  p la in t if f  be ing  th e  ow ner o f tw o  horses, 
and  h a v in g  occasion to  send them  fro m  L o n 
don to  Aberdeen, sh ipped them  on board a 
steam ship be long ing  to  the  com pany o f w h ich  
the  defendant is the rep resen ta tive , p ly in g  re g u 
la r ly  as a genera l sh ip  between th e  tw o  ports . 
T he  horses were sh ipped w ith o u t any b i l l  o f 
la d in g . I n  th e  course o f th e  voyage a s to rm  o f 
m ore than  o rd in a ry  v io lence  arose, and  p a rt ly  
fro m  the  ro l l in g  o f the  vessel in  th e  heavy sea, 
p a r t ly  from  s tru g g lin g  caused b y  excessive 
f r ig h t ,  one o f th e  an im a ls, a mare, received in 
ju r ie s  fro m  w h ich  she d ied. I t  is to  recover 
damages in  respect o f he r loss th a t th is  ac tion  is 
b ro u g h t, The  ju r y ,  in  answer to  a question 
spec ifica lly  p u t  to  th e m  have expressly negatived  
any w a n t o f dus care on the  p a rt o f the  de fendant 
e ith e r in  ta k in g  p rope r measures beforehand to  
p ro te c t th e  horses fro m  the e ffect o f tem pestuous 
weather, o r in  d o in g  a ll th a t could be done to  save 
them  fro m  the consequences o f i t  a fte r the  s to rm  
had come on. A  fu r th e r  question  p u t to  the  ju r y  
was w he ther the re  were any kn o w n  means, though
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n o t o rd in a r ily  used in  th e  ca rriage  o f horses by 
people o f o rd in a ry  care and s k il l ,  b y  w h ich  the  
de fendant cou ld  have p reven ted  the  in ju ry  to  the  
m are, b u t  to  th is  question  the  ju r y  re tu rn e d  no 
answer.

The  question  is  w he ther, on th is  sta te  o f 
facts, th e  sh ipow ners are liab le . F o r  th e  de
fe n da n t i t  was ins is ted  th a t the  s to rm , w h ich  was 
the  p r im a ry  and in  a p a r t ia l degree th e  p ro x im a te  
cause o f th e  loss, m u s t be taken  to  have been an 
“ ac t o f G o d ’ ’ w ith in  th e  lega l m ean ing  o f th a t 
te rm , so as to  a ffo rd  im m u n ity  to  the defendants 
as ca rrie rs  (a ll due care ha v in g  been taken  to  con
vey the m are safe ly) fro m  l ia b i l i t y  in  respect o f 
th e  loss com p la ined  of, and th e  question  to  be 
de te rm ined  is  w he ther th is  co n ten tio n  is  w e ll 
founded.

The ju d g m e n t o f the  C om m on Pleas D iv i 
s ion in  fa v o u r o f th e  p la in t if f ,  as de live red  by 
B re t t ,  J., in vo lves, i f  I  r ig h t ly  unders tand  i t ,  the  
fo llo w in g  p ropos itions  : F irs t ,  th a t  th e  R om an la w  
re la t in g  to  ba ilm en ts  has been adopted by  o u r 
cou rts  as p a rt o f the com m on law  o f E n g la n d  ; 
secondly, th a t b y  th e  R om an la w  a ll ships, 
w h e th e r com m on ca rrie rs  o r no t, are equa lly  
lia b le  fo r  loss by in e v ita b le  a cc id e n t; th ird ly ,  
th a t such is  the  ru le  o f E n g lis h  law  as de
r iv e d  fro m  th e  R om an law , and as evidenced by 
E n g lis h  a u th o r it ie s ; fo u r th ly , th a t to  b r in g  the  
cause o f damage o r loss w ith in  th e  m ean ing  o f  the  
te rm  “ act o f God,”  so as to  g ive  im m u n ity  to  the 
ca rr ie r, th e  damage o r loss in  question  m u s t have 
been caused d ire c t ly  and exc lu s ive ly  by such a 
d ire c t, and v io le n t, and  sudden, and ir re s is t ib le  
act o f n a tu re  as the  de fendan t could no t, by any 
am oun t o f a b il ity ,  foresee w ould  happen ; o r  i f  he 
cou ld  foresee th a t i t  w ou ld  happen, he cou ld  n o t by 
any am oun t o f care and s k il l  res is t so as to  p reven t 
i ts  e ffec t; f i f th ly ,  th a t n o tw ith s ta n d in g  the  in a b il ity  
o f  the  ju r y  to  agree to  an answer to  the  f i f th  ques
t io n  le f t  to  them , th e  de fendan t has in  th is  case 
fa iled  to  sa tis fy  th e  bu rden  o f p roo f cast upon  h im  
so as to  b r in g  h im s e lf c lea rly  w ith in  the  d e fin it io n , 
as i t  is  im poss ib le  to  say th a t no hum an a b il ity  
cou ld  foresee th e  reasonable p ro b a b ility  o f the 
happen ing  o f ro u g h  w ea ther on the  voyage, and 
th a t  a horse a t sea m ig h t be fr ig h te n e d  by i t ,  o r 
th a t no hum an a b il i ty  cou ld  p re ve n t in ju r y  to  a 
fr ig h te n e d  horse in  such w eather as occurred. In  
no p a rt o f th is  reason ing am  I  able to  concur.

I n  th e  f ir s t  place, I  th in k  i t  r ig h t  to  observe, th a t 
as th e  vessel by  w h ich  th e  m are was shipped was 
one o f a lin e  o f steamers p ly in g  h a b itu a lly  between 
g ive n  ports , and c a rry in g  the goods o f a ll comers as 
a genera l sh ip , and as from  th is  i t  necessarily 
fo llo w s  th a t  the  owners were com m on carrie rs , i t  
was a lto g e th e r unnecessary to  th e  decis ion o f the  
p resen t case to  de te rm ine  the  question  so e labo r
a te ly  discussed in  the  ju d g m e n t o f B re t t ,  J., as to  
th e  l ia b i l i t y  o f the  ow ner o f a sh ip  c o t  be ing a 
genera l sh ip , b u t one h ire d  to  ca rry  a specific  cargo 
on a p a rt ic u la r  voyage, to  m ake good loss o r 
damage a ris in g  fro m  in e v ita b le  accident.

T he  question  be ing , how ever, one o f considerable 
im portance , th o ug h  its  im portance  is m a te r ia lly  
lessened by th e  genera l p ra c tic e o f asce rta in in g  and 
l im it in g  th e  l ia b i l i t y  o f the  sh ip o w n e r by ch a rte r- 
p a rty  o r  b i l l  o f lad ing , and the question  n o t h a v in g  
before  presented its e lf  fo r  ju d ic ia l decis ion, I  th in k  
i t  r ig h t  to  express m y  d issent fro m  the  reason ing 
o f th e  c o u rt below , th e  m ore so as fo r  the  
op in io n  th u s  expressed I  no t o n ly  fa il to  d iscover

any a u th o r ity  w ha tever, b u t fin d  a ll ju r is ts  w ho 
tre a t o f th is  fo rm  o f ba ilm en t c a re fu lly  d is 
t in g u is h  between th e  com m on c a rr ie r  and th e  p r i 
va te  sh ip . Parsons, a w r ite r  o f considerable 
a u th o r ity  on th is  sub ject, defines a com m on ca rrie r 
to  be “  one w ho  o ffers to  c a rry  goods fo r  any p e r
son betw een ce rta in  te rm in i,  and on a c e rta in  
rou te .”  H e  is bound to  c a rry  fo r  a ll w ho  tender 
to  h im  goods and the  p rice  o f carriage, and  insures 
these goods aga inst a ll loss, b u t th a t  a r is in g  fro m  
the  act o f God, o r  th e  p u b lic  enemy, and has a 
lie n  on th e  goods fo r  the  p rice  o f the  ca rriage .”  
“  I f  e ith e r o f these e lem ents is  w a n tin g  we say 
th e  c a rr ie r  is n o t a com m on ca rrie r, e ith e r by  land  
o r  by  w a te r. I f  we are r ig h t  in  th is ,”  he adds, 
“  no vessel w il l  be a com m on c a rr ie r  th a t does n o t 
p ly  re g u la r ly , alone o r in  connection  w ith  others, 
on some d e fin ite  rou te , o r  between tw o  ce rta in  
te rm in i ”  (1 P arsons’ S h ip p in g  245). S to ry  seems 
to  be o f a l ik e  op in ion , “  W hen i t  is said,”  he o b 
serves, “ th a t the owners and m asters o f sh ips are 
deemed com m on ca rrie rs  i t  is to  be understood  of 
such ships as are em ployed  as genera l ships, o r  fo r 
the tra n s p o rta tio n  o f m erchandise fo r persons in  
general, such as vessels em ployed  in  th e  coasting 
trade , o r fo re ig n  trade , o r  on genera l fre ig h t in g  
business fo r  a ll persons o ffe rin g  goods on f re ig h t  
fo r  the  p o r t  o f d es tina tion . B u t  i f  the  ow ner o f 
a sh ip  em ploys i t  on h is  ow n account genera lly , o r i f  
he le ts  the  tonnage, w ith  a sm a ll exception, to  a s ing le  
person, and then  fo r  the  accom m odation o f a 
p a rt ic u la r  in d iv id u a l, he takes goods on board fo r  
f re ig h t,  no t rece iv ing  them  fo r  persons in  general, 
he w i l l  n o t be deemed a com m on ca rr ie r , b u t a 
m ere p riv a te  c a rr ie r  ”  (S to ry  on  B a ilm en ts , sect. 
501). So A n g e ll,  speaking  of sh ipow ners as com 
m on ca rrie rs , says, “  W h e n  i t  is sa id th a t the 
owners and m asters o f sh ips are trea ted  a3 com m on 
ca rrie rs , i t  is to  be understood o f such sh ips as 
are em ployed fo r  th e  tra n s p o rta tio n  o f m erchan
dise fo r a ll persons in d if fe re n t ly .  S hou ld  the  
ow ner o f a sh ip  em ploy i t  on h is  ow n account, 
and fo r th e  special accom m odation o f  a p a rt ic u la r  
in d iv id u a l take  goods on board  fo r  fre ig h t  n o t 
re ce iv in g  th e m  fo r  a ll persons in d if fe re n t ly ,  he 
does n o t come w ith in  the  d e fin it io n  o f a com m on 
ca rr ie r, he no t h o ld in g  h im s e lf o u t as engaged in  
a p u b lic  em p lo ym e n t.”  B u t th e  learned  au tho r 
does n o t say w h a t w ou ld  be th e  case w here a 
sh ip o w n e r ho lds h im s e lf o u t as ready to  send h is  
vessel w ith  cargo to  any place th a t m ay be agreed 
on, b u t on a p riva te  b a rg a in  and n o t as a genera l 
sh ip .

I n  th e  absence o f a ll com m on law  a u th o r ity  
fo r the p ro p o s itio n  th a t b y  th e  la w  o f E n g la n d  
every c a rr ie r  by sea is  sub jec t to  the same l ia b i l i t y  
as the  com m on c a rr ie r, the a u th o r ity  o f th e  R om an 
la w  is  invoked , b u t th is  law  on w h ic h  so m uch 
stress is la id  in  th e  ju d g m e n t o f th e  C o u rt o f 
C om m on Pleas a ffo rds no su p p o rt to  th is  doc
tr in e . In  th e  f ir s t  place i t  is  a m isapprehension 
to  suppose th a t th e  law  o f E n g la n d  re la tin g  to  the 
l ia b i l i t y  o f com m on ca rrie rs  was d e rive d  from  the  
R om an law , fo r  th e  law  re la t in g  to  i t  was f irs t 
estab lished  by o u r cou rts  w ith  reference to  ca r
r ie rs  by la n d  on w hom  th e  R om an law , as is w e ll 
kn o w n , im posed no l ia b i l i t y  in  respect o f loss 
beyond th a t o f o th e r bailees fo r  rew ard . I n  th e  
second place th e  R om an law  made no d is tin c tio n  
between in e v ita b le  acc iden t a ris in g  fro m  w h a t in  
o u r la w  is  te rm e d  the  “  ac t o f G od,”  and in e v it 
able acc iden t a r is in g  fro m  o th e r causes, b u t, on
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the  co n tra ry , a ffo rded  im m u n ity  to  th e  c a rr ie r 
w ith o u t d is t in c tio n  w henever the  loss resu lte d  
fro m  casus f o r t  u itus , o r  as i t  is also called dam num  
fa ta le ,  o r  v is  m a jo r, unforeseen and unavoidab le  
accident. T he  language o f the  Praetorian E d ic t 
as g iven  in  the  d igest, m ig h t, indeed, i f  i t  stood 
alone, lead to  th e  supposition  th a t the  l ia b i l i t y  o f 
th e  c a rr ie r  by  sea was u n lim ite d . “  A i t  praetor, 
nautae, caupones, s ta b u la r ii quod cu jusque  sa lvum  
fo re  receperin t, n is i re s titu a n t, in  eos ju d ic iu m  
dabo.”  (D ig . IV . ,  L ib .  9, p ro .) B u t, U lp ia n , 
w ho g ives th e  w ords quo ted  in  h is trea tise  on the 
ed ic t, exp la ins th is  m ean ing  : “  H o c  ed icto  om ni- 
m odo q u i re ce p it tene tu r, e tia m  si sine cu lpâ  ejus 
res p e r i i t  v e l da m n u m  d a tu m  est n is i si q u id  
dam no fa ta li c o n tin g it. In d e  labeo s c r ib it  s i qu id  
nau frag io  a u t pe r v im  p ira ta ru m  p e rie r it ,  non esse 
in iq u u m  exceptionem  ei da ri. Id e m  e r i t  d icendum  
s i in  s tabu lo  au t in  cauponâ v is  m a jo r c o n tig e r it.”  
I n  the  one case th e  absence o f cu lpa  m akes no 
d ifference. I n  th e  o th e r i t  does. N o  d iffe rence  
o f op in ion  ex is ts  am ong c iv ilia n s  as to  th e  law  on 
th is  sub ject. T he re  is  no d oub t th a t  in e v ita b le  
acc ident, “ dam num  fa ta le ,”  “ ca su s fo rtu itu s ,”  “  v is  
m a jo r ,”  fo r  these are synonom ous te rm s, exem pt 
th e  c a rr ie r  fro m  l ia b il ity .  “  Casus fo r tu itu s ,”  says 
A v e ra n i, “  a p p e lla tu r v is  m a jo r, v is  d iv in a , fa tu m , 
dam num  fa ta le, fa ta lita s .”  SuGh is  th e  Rom an 
law , and such is the  e x is tin g  law  o f a ll th e  na tions 
w h ich  have adopted th e  R om an law , Prance, Spain, 
I ta ly ,  G erm any, H o lla n d , and to  come nearer 
home, Scotland. I t  is  em bodied in  th e  Code 
C iv ile  o f F rance. T re a tin g  o f ca rrie rs  by  la n d  
and by  w ater, the  Code says (a rt. 1754): “ I ls  
son t responsable de la  perte , e t des avaries des 
choses q u i le u r  son t confiées, à m oins q u ’ils  ne 
p ro u ve n t q u ’elles o n t été perdues e t avaries par 
cas fo r tu i t  ou force m ajeure .”  T h a t such is  the 
law  o f S co tlaud  we learn  fro m  w h a t is said in  
E rs k in e ’s In s t itu te s  (pp. 591, 592, n ), from  w h ich  i t  
appears th a t n o t o n ly  s to rm  and p ira tes , b u t  also 
housebreak ing  and  f ire  co n s titu te  dam num  fa ta le ,  
w h ich  w i l l  exonerate the  innkeeper o r ca rr ie r. See 
also th e  append ix  to  S ta ir ’s In s t itu te s , b y  M ore 
(p. 57).

B u t n o t o n ly  does th is  essentia l d iffe rence 
between the  R om an la w  and ou r ow n suffice to  
show th a t so fa r as th e  l ia b i l i t y  o f c a rr ie rs  is  con
cerned, o u r  law has n o t been de rive d  from  the 
Rom an ; as m a tte r  o f lega l h is to ry  we kn o w  th a t 
th e  m ore r ig o ro u s  law  o f la te r  tim es, f i r s t  in t ro 
duced d u r in g  th e  re ig n  o f E liz a b e th , was in  the 
f ir s t  instance established w ith  referenca to  ca rrie rs  
by  land , to  w hom  b y  th e  R om an law  no such 
l ia b i l i t y  a ttached. I t  was n o t t i l l  th e  ensu ing  
re ig n , in  the  11th o f James I. ,  th a t  i t  was 
decided, in  R ic h  v. K nee land  (3 C ro. Jac. 330, 
H ob . 17), th a t  th e  com m on hoym an o r c a rr ie r 
b y  w a te r stood on th e  same fo o tin g  as a 
com m on c a rr ie r  by  land , and  r ig h t ly ,  fo r 
in  p r in c ip le  the re  cou ld  be no d iffe rence  be
tw een them . T he  next case in  p o in t o f da te  (and 
i t  is  the  f ir s t  case in  th e  books) in  w h ich  the 
l ia b i l i t y  o f the  ow ner o f a seagoing sh ip  comes in  
question , is the  w e ll-kn o w n  case o f M orse  v . Slue  
(1 V e n tr is ,  190, 238), in  w h ich  i t  was he ld , a fte r 
a t r ia l  a t bar, th a t where a sh ip , ly in g  in  the  
Tham es, was boarded b y  robbers, w ho to o k  the 
p la in t i f f ’s goods, w h ich  had been loaded on board 
the  vessel, o u t o f her, in  an action  b ro u g h t aga inst 
th e  m aste r, the  p la in t if f  was e n tit le d  to  recover. 
A n d  i t  c e r ta in ly  surp rises me th a t th is  case shou ld

be re lie d  on as an a u th o r ity  fo r  th e  p o s itio n  th a t 
th e  l ia b ity  o f a com m on c a rr ie r  attaches to  the 
sh ipow ner o r m aste r w here  th e  sh ip  is no t a 
genera l sh ip  ; fo r  th o u g h  i t  is n o t exp ress ly  sa id 
th a t th e  sh ip  in  question  was a genera l sh ip , 
w h ich  has led to  th e  som ew hat has ty  assum ption  
th a t she was n o t, the  in te rn a l evidence shows 
co n c lu s ive ly  th a t she was so. In  th e  f ir s t  place 
the  dec la ra tion  is  la id  on th e  custom  o f th e  rea lm , 
and we know  th a t  th e  o n ly  custom  to  w h ich  e ffect 
had, up  to  th a t tim e , been g iven , and  th a t  qu ite  
in  recen t tim es , was in  respect o f com m on 
ca rrie rs  b y  land , and s t i l l  m ore re c e n tly  in  respect 
o f com m on ca rrie rs  by w ater. Secondly, H a le , 
C .J., in  g iv in g  ju d g m e n t, pu ts  the  case as on a ll 
fo u rs  w ith  th a t o f a com m on c a rr ie r  o r  hoym an 
and now here says th a t i t  is  to  be trea ted  as th a t 
o f a p riva te  sh ip . “  H e  w ho w ould ta ke  o ff  the 
m aste r fro m  th is  a c tio n ,”  says the  C h ie f Justice , 
“  m u s t ass ign the  d iffe rence  between i t  and the  
case o f a hoym an, com m on c a rr ie r, o r  in n  ho lde r.”  
D oubtless the  counsel fo r th e  defendant, i f  the  
case had been d is tin g u ish a b le  on th e  g ro u n d  th a t 
th e  vessel was n o t a comm on sh ip , w o u ld  have 
po in ted  o u t th e  d iffe rence , and, a t a l l  events, 
taken  the  p o in t ; and in  th e  co rrespond ing  re p o rt 
o f  the  case in  L e v in z  (2 L ev . 69), th e  case of R ich  
v . K nee land  h a v in g  been re fe rre d  to , the C h ie f 
Jus tice  is  repo rted  to  have said th a t  the  
case “  d iffe re d  n o t fro m  th a t o f th e  hoym an.”  
B u t in  th a t case o f R ich  v. K nee land  we know  
th a t  th e  barge o r  hoy was a com m on vessel, 
and i t  is obvious th a t i f  in  Morse v. S lu e  th e  vessel 
had been a p r iv a te  one, ins tead  o f tro a tin g  th e  case 
as id e n tic a l w ith  th a t o f the com m on hoym an, the 
C h ie f Jus tice  w ou ld  have p u t  i t  on th e  g ro u n d  th a t 
a ll sea g o in g  vessels were sub ject to  the  la rge r 
l ia b il i ty .  B u t, besides th is , the re  is a c ircum stance  
w h ich  appears to  have been overlooked, w h ich  is 
a decision to  show th a t the sh ip  m u s t have been a 
genera l sh ip . I t  is m en tioned  in  the  re p o rt in  
V e n tr is  th a t th e  sh ip  was a vessel o f 150 tons 
bu rden  bound fo r  Cadiz, w h ile  th e  goods sh ipped 
b y  the  p la in t if f  consisted o f th ree  tru n k s , co n ta in 
in g  400 pa irs  o f s i lk  s tock ings  and 1741b. o f s ilk . 
I t  seems id le  to  suppose th a t  a sh ip  o f th a t size 
w ou ld  have been h ire d  on such a voyage fo r  the  
purpose o f c a rry in g  the  p la in t if f ’s th re e  t ru n k s  as 
he r e n tire  cargo. T here  seems, there fo re , no 
reasonable d o u b t th a t th e  sh ip  was a genera l sh ip . 
I n  lik e  m anner in  the  caseof D a le v . H a l l  (1 W ilso n , 
281), a lth o u g h  th e  dec la ra tion  was n o t upon th e  
custom  o f the  rea lm , b u t upon th e  im p lie d  ob liga 
t io n  to  c a rry  safely, i t  appearing  th a t th e  de fen
d a n t was a sh ipm aste r o r kee lm an w ho carried  
goods fro m  p o rt to  p o rt, th e  c o u rt decided in  
favour o f th e  p la in t if f ,  exp ress ly  on th e  l ia b i l i t y  o f 
the  de fendan t as a com mon c a rr ie r  ( th o ug h  the  la tte r  
was prepared to show an absence o f negligence on 
h is  p a rt), on the  g ro u n d  th a t  the a lle g a tio n  o f th e  
d u ty  o f a com m on c a rr ie r  “  to  ca rry  safe ly ”  was 
e q u iva le n t to  a dec la ra tion  on th e  custom  o f the 
realm . I n  the  subsequent case of B a rc la y  v. 
G ucu lla  y  G una  (3 D oug . 389), w h ich  was a case 
w here  as in  Morse v. Slue  goods had been fo rc ib ly  
taken  by th ieves fro m  a sh ip  ly in g  in  the Tham es 
on th e  o b jec tion  b e in g  taken  on beha lf o f th e  de
fe n da n t th a t he was n o t charged in  the  dec la ra tion  
on the  custom  o f the rea lm , w h ile  there  was 
n e ith e r express u n d e rta k in g  or neg ligence to  m ake 
h im  lia b le  o therw ise , the answer o f th e  c o u rt is 
“  th a t  th e re  was no question  a t th e  t r ia l  as to  the
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sh ip  be ing  a genera l sh ip ,”  and L o rd  M ansfie ld  
adds th a t  i t  waB im possib le  to  d is t in g u is h  th e  case 
fro m  th a t  o f  a com m on c a rr ie r. T hus fa r  the  
rep o rte d  cases as to  ca rrie rs  b y  sea have been 
cases o f genera l vessels. T he  ne x t case in  p o in t o f 
t im e , th a t o f L y o n  v. M ells  (5 E ast. 428), was one 
in  w h ich  th e  de fendant k e p t sloops fo r  c a rry in g  
o th e r persons’ goods fo r h ire , and also lig h te rs  fo r 
c a rry in g  such goods to  and fro m  h is  sloops, as 
w e ll as to  and from  th e  sloops of o th e r owners. 
One o f these lig h te rs , in  w h ich  goods o f the  p la in 
t i f f  were be ing  conveyed on board a sloop, proved 
leaky, and to o k  in  a q u a n t ity  of w a te r, and the  
goods became seriously damaged, and i t  was also 
found  as a fac t th a t th e  goods had been n e g lig e n tly  
stowed. T he  de fendan t re lie d  on a no tice  th a t he 
w o u ld  no t be answerable fo r any loss o r damage 
un less occasioned b y  w a n t o f o rd in a ry  care of 
th e  m aste r and crew , in  w h ich  case he w ou ld  
pay 10 per cent, on the  loss o r damage, b u t  th a t 
persons desirous o f h a v in g  th e ir  goods ca rried  
tree fro m  any r is k  in  respect o f loss o r  damage, 
w h e th e r a r is in g  fro m  the  act o f God, o r  otherw ise, 
m ig h t have them  so ca rrie d  on e n te r in g  in to  an 
agreem ent to  pay e x tra  f re ig h t  in  p ro p o rtio n  to  
th e  r is k .  T he  question  was w he ther, no e x tra  
f re ig h t  h a v in g  been pa id , th e  de fendant was p ro 
tec ted  b y  th is  no tice  fro m  l ia b i l i t y  fo r  m ore than  
13 pe r cent, o f damages. N o th in g  in  re a lity  
tu rn e d  upon h is  be ing  a com m on c a rr ie r, o r  sub
je c t to  th e  l ia b i l i t y  ot a com m on ca rr ie r. Some 
discussion, i t  is tru e , to o k  place on th e  a rg u m e n t 
as to  w h e th e r the defendant was a com m on c a rr ie r  
o r  n o t ; b u t  L o rd  E llen b o ro ug b , in  g iv in g  ju d g 
m e n t, p u t the  m a tte r  on th e  r ig h t  fo o tin g , nam ely, 
th a t  a c a rr ie r  b y  w a te r im p lie d ly  engages th a t his 
vessel shou ld  be w a te r t ig h t ,  an o b lig a tio n  ob
v io u s ly  app licab le  to  a ll ca rrie rs , w h e th e r com m on 
ca rrie rs  o r  o therw ise , and th a t  the  de fendan t cou ld  
n o t be taken  to  have in tended  by such a no tice  to 
c la im  im m u n ity ' in  respect of h is ow n breach o f 
co n tra c t, b u t o n ly  im m u n ity  above 10 pe r cent, 
fo r  loss o r damage a ris in g  fro m  th e .ne g lig e n ce  o f 
th e  m aste r and  crew , and to ta l im m u n ity  in  respect 
o f loss o r  damage fro m  th e  act o f God o r o the r 
cause u n i jss e x tra  fre ig h t was paid. T he  ow ner, no 
doubt, th o u g h t h is  l ia b il i ty  th a t o f a com m on c a r 
r ie r ,  and, as L o rd  E llen b o ro ug h  po in ts  ou t, sought 
to  p ro tec t h im s e lf acco rd in g ly  ; b u t L o rd  E lle n 
b o ro u g h  now here tre a ts  h im  as such, b u t decides 
th e  case on a genera l g ro u n d  app licab le  to  a ll 
ca rrie rs , w he ther com m on o r p riva te . Y e t  th is  
case is  re lie d  on as show ing  th a t a m an  w ho le ts 
o u t a l ig h te r  o r sh ip  n o t to  ca rry  th e  goods o f 
genera l comers, b u t to  a p a rt ic u la r  in d iv id u a l on a 
specific jo b  o r  con tra c t, i f  h is  business be to  le t 
o u t lig h te rs  o r ships, is  a com m on ca rr ie r, o r is  a t 
a l l  events sub ject to  an equal degree o f l ia b il i t y .  
T he  la s t case is th a t  o f th e  L iv e r  A lk a l i  C om pany  
v .  Johnson (ante, vo l. 1, p. 3 8 0 ; vo l. 2, p. 
3 3 2 ; 31 L .  T . Rep. N . S. 95 ; L .  R ep. 9 E x . 
338 ; 43 L .  J., 216, E x .) , in  w h ich  th e  de fendan t 
was a barge  ow ner and le t  o u t h is  vessels fo r  con
veyance o f goods to  any custom ers w ho app lied  to  
h im . E ach  voyage was made u n d e r a separate 
agreem ent, and a barge was n o t le t to  m ore than  
one person fo r  th e  same voyage. T he  de fendant 
d id  n o t p ly  w ith in  any fixed  te rm in i,  b u t th e  cus
to m e r fixed  in  each p a rt ic u la r  case th e  po in ts  
o f a r r iv a l and departu re . I n  an action  aga ins t 
th e  de fendan t b y  th e  p la in t if fs  fo r  n o t safely and 
secure ly  c a rry in g  ce rta in  goods, th e  C o u rt o f
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E xcheque r C ham ber he ld , a ff irm in g  th e  ju d g m e n t 
o f  th e  C o u rt o f E xchequer, th a t th e  defendant 
was a com m on ca rr ie r, and liab le  as such. M r. 
Ju s tice  B re tt, d if fe r in g  from  the m a jo r ity ,  he ld 
th a t  the  de fendant was n o t a com m on ca rr ie r, b u t 
asse rtin g  the  same d o c trin e  as in  the  ju d g m e n t 
now  appealed from , held h im  lia b le  upon a 
special custom  o f th e  rea lm  a tta ch in g  to  a ll car
r ie rs  b y  sea— o f w h ich  custom , however, as I  
have a lready in tim a te d , I  can f in d  no trace 
w hatever. W e  are, o f  course, bound by the 
decision o f th e  C o u rt o f E xchequer Cham ber, in  
th e  case re fe rre d  to , as th a t  o f a c o u rt o f  appella te  
ju r is d ic tio n , and w h ich  the re fo re  can o n ly  be 
review ed b y  a c o u rt o f u lt im a te  appea l; b u t I  
cannot he lp  seeing th e  d if f ic u lty  w h ich  stands in  
th e  w ay o f thp  ru l in g  in  th a t case, nam ely, th a t i t  
is  essentia l to  the  cha racte r of a com m on c a rr ie r 
th a t  he is  bound to  ca rry  th e  goods o f a ll persons 
a p p ly in g  to  h im , w h ile  i t  never has been held, 
and, as i t  seems to  me, cou ld  n o t be he ld , th a t a 
person w ho le ts  o u t vessels o r vehicles to  in 
d iv id u a l custom ers on th e ir  app lica tion  was liab le  
to  an ac tion  fo r re fu s in g  th e  use of such vessel or 
ve h ic le  i f  re q u ire d  to  fu rn is h  it .  A t  a ll events, i t  
is obvious th a t  th e  decision o f  th e  C o u rt o f E x 
chequer C ham ber h a v in g  proceeded on th e  g ro u n d  
th a t th e  de fendant in  th a t case was a com m on 
ca rr ie r, th e  decision is no a u th o r ity  fo r th e  posi
t io n  ta ke n  in  the c o u rt be low  th a t a ll sh ipow ners 
are equa lly  liab le  fo r  loss by in e v ita b le  accident. 
I t  is p la in  th a t th e  m a jo r ity  o f th e  c o u rt d id  no t 
adopt the  v ie w  o f B re tt, J.

W h ile  i t  does n o t lie  w ith in  o u r p rov ince  to  
c r it ic is e  th e  la w  we have to  a d m in is te r, o r  to  
question  its  po licy , I  cannot but, th in k  th a t 
we are n o t ca lled upon to  ex tend  a p r in c ip le  
o f ex trem e r ig o u r  pecu lia r to  o u r ow n law, and 
the  absence o f w h ich  in  th e  law  o f o th e r na tions 
has n o t been found  b y  experience to  lead to  
th e  ev ils  fo r  th e  p reven tion  o f w h ich  o u r law  
was supposed to  be necessary, fu r th e r  than  i t  has 
h ith e rto  been app lied. I  cannot, the re fo re , concur 
in  th e  op in ion  expressed in  th e  ju d g m e n t de live red  
b y  B re tt ,  J ., th a t  b y  th e  la w  o f  E n g la n d  a ll ca r
r ie rs  by  sea are  su b je c t to  the  l ia b i l i t y  w h ich  by 
th a t  law  undou b te d ly  attaches to  th e  com m on 
c a rr ie r  w h e th e r b y  sea o r  by  land.

B u t  th e re  be ing  no d o u b t th a t in  the  case before 
us the  sh ipow ne r was a com m on ca rr ie r, we have 
now  to  deal w ith  the  question  on w hich th e  decision 
tu rn s , nam e ly , w h e th e r th e  loss was occasioned by 
w h a t can be p ro p e rly  called the  “  act o f G od.”

The  d e fin it io n  w h ich  is g iv e n  by B re tt ,  J . o f w h a t 
is  te rm ed  in  o u r law  the  “  ac t o f God ”  is th a t “  i t  
m u s t be such a d irec t, and v io le n t, and sudden 
and ir re s is t ib le  ac t o f n a tu re  as could n o t by any 
am o u n t o f  a b i l i ty  have been foreseen, o r  i f  foreseen, 
cou ld  n o t by  any am oun t of hum an care and s k il l  
have been res is ted .”  T he  ju d g m e n t then  proceeds, 
“  W e  cannot say, n o tw ith s ta n d in g  the  in a b il ity  of 
th e  ju r y  to  agree to  an answer to  the f i f th  question  
le ft  to  th e m , th a t  th e  de fendant has in  th is  case 
satisfied th e  burden  o f  p ro o f cast upon h im  so as 
to  b r in g  h im se lf c lea rly  w ith in  the  d e fin it io n . I t  
seems to  me im poss ib le  to  say th a t no hum an 
a b il ity  cou ld  foresee th e  reasonable p ro b a b ility  of 
th e  happen ing  o f rough  w ea ther on the  voyage, 
and th a t a horse a t sea m ig h t be fr ig h te n e d  b y  i t  
o r th a t  no hum an a b il i ty  cou ld  p reven t in ju r y  to  a 
fr ig h te n e d  horse in  such w eather as occurred .”  
T he  expos ition  here g iven  appears to  me fa r too

Nugent v . Smith.
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w ide  as regards the  decree o f care req u ire d  o f the 
sh ipow ner, and as exac ting  m ore  th a t can p ro p e r ly  
be expected o f h im . I t  is  som ewhat rem arkab le  
th a t  p re v io u s ly  to  the  presen t case no j  ud ic ia l expo
s it io n  has occurred o f the  m eaning o f th e  te rm  
“  ac t o f God,”  as regards th e  degree o f care to  be 
app lied  b y  the  c a rr ie r  in  o rd e r to  e n t it le  h im s e lf to  
th e  benefit o f its  p ro tec tion . W e m ust endeavour 
to  lay  dow n an in te llig b le  ru le .

T h a t a s to rm  a t sea is  inc luded  in  the te rm  
“  ac t o f God ”  can a d m it o f no d oub t w h a t
ever. S to rm  and tem pest have always been 
m en tioned  in  dea ling  w ith  th is  sub ject as am ong 
th e  instances o f v is  m a jo r  com ing  u nder the  
denom ina tion  o f “ act o f God.”  B u t  i t  is equa lly  
tru e  th a t i t  is n o t u nder a ll c ircum stances th a t 
in e v ita b le  acc iden t a r is in g  fro m  th e  so-called 
“  act o t G od,”  w il l,  any m ore  th a n  inev itab le  
accident in  genera l b y  th e  H om an and co n tin en ta l 
law , a ffo rd  im m u n ity  to  the  ca rr ie r. T h is  m u s t 
depend on his a b il i ty  to  ave rt the  e ffects o f the 
v is  m a jo r, and the  degree o f d iligence  w h ich  he 
is bound to  a p p ly  to  th a t end. I t  is  a t once 
obvious, as was po in ted  o u t by  L o rd  M ansfie ld  in  
F o rw a rd  v. P il ta rd  (1 T . I t .  27) th a t  a ll causes o f 
in e v ita b le  accident, “  casus fo r tu itu s ,”  m ay be 
d iv id e d  in to  tw o  classes, those w h ich  are occasioned 
b y  the  e lem en ta ry  forces o f na tu re  unconnected 
w ith  the  agency o f m an o r o th e r cause, and  those 
w h ic h  have th e ir  o r ig in  e ith e r in  th e  w hole  o r in  
p a rt in  the agency o i m an w he ther in  acts o f com. 
m iss ion  o r om ission, o f  nonfeasance o r  o f m is 
feasance, o r in  any o th e r cause independen t o f the  
agency o f n a tu ra l forces. I t  is  obv ious th a t  i t  
w ou ld  be a lto g e th e r incongruous to  a p p ly  th e  te rm  
“  ac t o f God ”  to  th e  la tte r  class o f inev itab le  
accident. I t  is  equa lly  c lea r th a t s to rm  and 
tem pest be long to  the  class to  w h ich  th e  te rm  
“  act o f G od”  is  p ro p e r ly  applicable. O n th e  o th e r 
hand, i t  m u s t be a d m itte d  th a t i t  is n o t because 
an accident is occasioned b y  the  agency o f na tu re  
and the re fo re  b y  w h a t m ay  be te rm ed  the  “  act o f 
God ”  th a t i t  necessarily  fo llo w s  th a t  th e  c a rr ie r 
is  e n tit le d  to  im m u n ity . T he  ra in  w h ich  fe rtilis e s  
tb e  ea rth , and th e  w in d  w h ich  enables the  sh ip  to  
nav iga te  th e  ocean are  as m uch w ith in  th e  te rm  
“  act of God ”  as the  ra in fa l l  w h ich  causes a r iv e r  
to  b u rs t i ts  banks and c a rry  d e s tru c tio n  ove r a 
w ho le  d is tr ic t,  o r the  cyclone th a t  d rives  a sh ip  
aga inst a ro ck  o r sends i t  to  the  bo ttom . Y e t  the  
ca rr ie r, w ho by the  ru le  is  e n tit le d  to  p ro te c tio n  
in  the la t te r  case, w ou ld  c le a rly  n o t be able to  
c la im  i t  in  the  fo rm e r. F o r  here a no the r p rin c ip le  
comes in to  p lay . T he  c a rr ie r  is bound to  do h is  
u tm o s t to  p ro te c t th e  goods co m m itte d  to  h is 
charge  fro m  loss o r damage, and i f  he fa ils  here in  
becomes liab le  fro m  th e  n a tu re  o f h is  con trac t. 
I n  tbe  one case he can p ro te c t the  goods b y  p roper 
care, in  the o th e r i t  is beyond h is  pow er to  do so. 
I f  by h is  d e fa u lt in  o m itt in g  to take  the  necessary 
care, loss o r  damage occurs, he rem ains respons ib le  
th o u g h  th e  so-called “  ac t o f God ”  m ay have been 
th e  im m ed ia te  cause o f the  m isch ie f. I f  th e  sh ip  is 
unseaw orthy , and hence perishes fro m  the  s to rm  
w h ich  i t  o therw ise  w ou ld  have w e a th e re d ; i f  
the  ca rrie r, by  undue d e v ia tio n  o r  delay exposes 
h im s e lf to  the  danger w h ich  he w ou ld  o th e r
w ise have avoided, o r  i f ,  by  h is  rashness, he 
unnecessarily  encounters i t  by  p u t t in g  to  sea in  
a ra g in g  s to rm , th e  loss cannot be said to  be due 
to  the act o f God alone, and th e  c a rr ie r  cannot 
have th e  benefit o f i t .  T h is  be ing  g ra n te d  the

question  arises as to  the  degree o f care w h ich  is to  
be re q u ire d  o f h im  to  p ro te c t h im  fro m  l ia b i l i t y  in  
respect o f loss a r is in g  fro m  th e  act o f God.

N o t on ly , as has been observed, has the re  been no 
ju d ic ia l expos ition  o f th e  m ean ing  o f the  te rm  
“  act o f G od,”  as rega rds th e  degree o f care to  be 
app lied  b y  the  c a rr ie r  in  o rd e r to  e n t it le  h im se lf 
to  its  p ro te c tio n , b u t th e  te x t w rite rs ,, bo th  
E n g lis h  and A m e rican , are  fo r  th e  m ost p a rt s ile n t 
on the subject, and a ffo rd  l i t t le  o r  no assistance. 
A s  we are here on com m on g ro u n d  w ith  the  
c iv ilia n s , so fa r as one head o f in e v ita b le  acc iden t 
is concerned, i t  m ay be o f use w h ile  endeavouring  
m ore c le a rly  to  f ix  the  l im its  o f  th a t class o f in 
ev itab le  accidents w h ic h  comes under th e  head o f 
“  act o f G od,”  to  tu rn  to  th e ir  viewB on th a t 
sub jec t w ith  reference to  in e v ita b le  acc idents in  
genera l. A s  th e  re s u lt o f th e  d iffe re n t instances 
o f casus fo r tu itu s ,  w h ic h  occu r in  the  D iges t, 
V im in iu s  g ives th e  fo llo w in g  d e fin it io n  : “  Casum 
fo r tu itu m  de fin im us om ne quod hum ano  caeptu 
praevideri non po tes t, nec c u i p rov iso  potest 
r e s i s t i ( I n s t i t .  J u ris , l ib .  2, c. 66.) H e  enu
m erates va riou s  instances : “  Casus f o r tu i t i  v a r i i 
sun t, v e lu t i a v i  ve n to ru m , tu rb in u m , p lu v ia ru m , 
g ra u d in u ra , fu lm in u m , oestus, f r ig o r is , e t s im iliu m  
c a la m ita tu m  quae caalitus im m it tu n tu r .  N o s tr i 
v im  d iv in a m  d ix e ru n t. Graeci &eov $ ia v .  I te m  
nau frag iae ,aqua rum inunda tiones , incend ia , m ortes 
a n im a lium , ru in ®  m dium , fu n d o ru m , chasmata, 
incu rsus  ho s tiu m , praedonum im pe tus . H is  adde 
dam na om nia  a p r iv a t is  i l la ta  quae quom inus 
in fe rre n tu r ,  n u lla  cu ra  cave ri po tu ic .”  B a ldus 
(Quacst. 12 N o . 4) g ives th e  fo llo w in g  d e f in it io n : 
“  Casus fo r tu itu s  est accidens quod pe r custod iam  
cu ram  ve l d ilig e n tia m  m en tis  humanae non  po test 
e v ita r i ab eo q u i p a t itu r . ”  I n  ou r ow n law  on th is  
sub jec t ju d ic ia l a u th o r ity , as has been s ta ted, is 
w a n tin g , and th e  te x t  w r ite rs , E n g lis h  and 
A m e rican , w ith  one exception, a ffo rd  l i t t le  o r  no 
assistance. S to ry , how ever, in  speak ing  o f the  
p e rils  o f the  sea, in  w h ich  s to rm  and tem pest are, 
o f courso, inc luded , and, consequently, to  a g rea t 
e x te n t the  instances o f in e v ita b le  acc iden t a t sea, 
w h ich  come u n d e r th e  te rm , “  ac t o f God,”  uses 
th e  fo llo w in g  language : “  T he  phrase, ‘ pe rils  of 
th e  sea’ w h e th e r unders tood  in  its  m ost lim ite d  
sense as im p o r t in g  a loss b y  n a tu ra l accidents 
p e cu lia r to  th a t  e lem ent, o r  w h e th e r understood  
in  its  m ore  extended sense as in c lu d in g  in e v ita b le  
accidents o c c u rr in g  upon th a t e lem ent, m u s t s t i l l  
in  e ith e r case be understood  to  in c lu d e  such losses 
o n ly  to  the  goods on board as are o f an e x tra 
o rd in a ry  na tu re , o r  a rise  from  some ir re s is t ib le  
force, o r fro m  in e v ita b le  acc iden t, o r  fro m  some 
o ve rw h e lm in g  pow er w h ic h  cannot be guarded  
aga inst by  th e  o rd in a ry  exe rtions o f hum an s k il l 
and prudence. H ence  i t  is th a t i f  th e  loss occurs 
by  a p e ril o f th e  sea, w h ich  m ig h t  have been 
avoided by th e  exercise o f any reasonable s k i l l  o r  
d iligence  a t th e  tim e  when i t  occu rred , i t  is n o t 
deemed to  be in  the  sense o f the phrase  such a 
loss by th e  p e rils  o f th e  sea as w i l l  exem pt th e  
c a rr ie r  fro m  l ia b i l i t y ,  b u t ra th e r  a loss by  the  
gross neg ligence  o f  the  p a r ty .”  S to ry , i t  w i l l  be 
observed, here speaks o n ly  of “  o rd in a ry  exe rtio n  
o f  hum an s k il l  and prudence and th e  exercise o f 
reasonable s k i l l  and d iligence .”  I  am o f  o p in io n  
th a t th is  is the  tru e  v iew  o f the  m a tte r, and th a t 
w ha t S to ry  here says o f pe rils  of the  sea applies 
equa lly  to  th e  p e rils  o f the  sea co m ing  w ith in  the  
d es igna tion  o f “  acts o f G od.”  I n  o th e r w ords,
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th a t  a ll th a t can be requ ired  o f the  c a rr ie r  is th a t 
he sha ll do a ll th a t is  reasonably and p ra c tic a lly  
possible to  in su re  th e  sa fe ty o f the  goods. I f  he 
uses a ll the  kn o w n  means to  w h ich  p ru d e n t and 
experienced c a rr ie rs  o rd in a r ily  have recourse be 
does a ll th a t  can be reasonably re q u ire d  of h im , 
and i f  u n d e r such circum stances he is overpowered 
by  s to rm  o r o th e r n a tu ra l agency, he is w ith in  the 
ru le  w h ich  g ives im m u n ity  fro m  the  effects o f 
such v is  m a jo r  as the act o f God. I  do n o t th in k  
th a t because some one m ay  have d iscovered some 
m ore e ffic ie n t m ethod of secu ring  the  goods w h ich  
has n o t become gen era lly  kn o w n , o r  because i t  
cannot be p roved th a t i f  th e  s k il l  and in g e n u ity  
o f eng ineers o r o thers were d irec ted  to  the sub ject, 
som e th ing  m ore e ffic ien t m ig h t no t be produced, 
th a t  th e  c a rr ie r  can be made liab le . I  f in d  no 
a u th o r ity  fo r  saying  th a t  the  vis m a jo r  m u s t be 
such as “  no am oun t o f hum an care o r s k i l l  cou ld  
have res is ted ,”  o r th e  in ju r y  such as “ no hum an 
a b il i ty  cou ld  have p reven ted ,”  and I  th in k  th is  
co n s tru c tio n  o f the  ru le  erroneous.

T h a t the defendants here took  a ll th e  care 
th a t  cou ld  reasonably be re q u ire d  o f them , 
to  insu re  th e  safe ty o f  the  m are, is, I  th in k ,  
in vo lve d  in  th e  f in d in g  o f th e  ju r y  d ire c tly  
n e g a tiv in g  negligence, and I  th in k  i t  was no t 
in cu m b e n t on the  defendants to  establish 
m ore  th a n  is im p lie d  by th a t  f in d in g . The 
m a tte r  becomes, however, som ewhat com plicated  
fro m  th e  fa c t th a t th e  ju r y  have found 
th a t th e  death o f th e  m are  is  to  be ascribed to  
in ju r ie s  caused p a r t ly  by the  ro l l in g  o f the  vessel, 
p a r t ly  by s trug g le s  of the a n im a l occasioned by 
f r ig h t ,  leav ing  i t  d o u b tfu l w h e th e r th e  f r ig h t  was 
th e  n a tu ra l e ffec t o f th e  s to rm , o r w h e th e r i t  
arose fro m  an unusua l degree of t im id it y  pecu lia r 
to  th e  a n im a l, and in  excess o f w h a t w ould 
genera lly  be d isp layed  by horses. B u t  the  p la in t if f  
is in  th is  d ilem m a, i f  the  f r ig h t  w h ich  led to  the  
s tru g g lin g  o f t j ie  m are was in  excess o f w h a t is 
usual in  horses on sh ip  board  in  a s to rm , th e n  the  
ru les  app lies th a t  the  c a rr ie r  is n o t lia b le  w here  
th e  th in g  ca rr ie d  perishes o r  susta ins damage b y  
reason o f  some q u a lity  in h e re n t in  its  n a tu re , 
w ith o u t any fa u lt  o f h is , and w h ich  i t  was n o t 
possible fo r  h im  to  g u a rd  aga inst. I f  on  the  o th e r 
hand the  f r ig h t  was th e  n a tu ra l e ffe c to f th e  s to rm , 
and o f th e  a g ita tio n  o f the  sh ip , th e n  i t  was the 
im m e d ia te  consequence o f the  s to rm , and the 
in ju r ie s  occasioned by th e  f r ig h t  are su ffic ie n tly  
c lose ly  connected w ith  the  s to rm , in  o the r words, 
w ith  the  a c t of God, to  a ffo rd  p ro te c tio n  to  the 
ca rrie r.

F o r  these reasons I  am  o f o p in io n  th a t the  
ju d g m e n t o f the  co u rt be low  m u s t be reversed, and 
ju d g m e n t en tered  fo r th e  defendant.

M e l l is h , L  J .— I  do n o t w ish  to  g ive  any 
o p in io n  on th e  question  w h e th e r the  de fendant i f  
he had n o t been a com m on c a rr ie r  w o u ld  have 
been sub jec t to  th e  l ia b i l i t y  o f com m on ca rrie rs . 
I t  is unnecessary to  g iv e  any op in io n  on th a t ques
tio n , because i t  was a d m itte d  in  the  a rg u m e n t 
before us th a t th e  de fendan t was a com m on car 
r ie r .

I  agree w ith  th e  L o rd  C h ie f Jus tice  th a t  the 
ju d g m e n t o f th e  C om m on Pleas D iv is io n  o u g h t to  
be reversed, and gen era lly  w ith  the  reasons he has 
g iven  in  b is  ju d g m e n t. I f  the  ju r y  had found  th a t 
th e  in ju r y  to  the  m are was caused sole ly by  m ore 
th a n  o rd in a ry  bad w eather w ith o u t any neg ligence 
o f  th e  de fendant’s servants, or any f r ig h t  and con

sequent s tru g g lin g  o f th e  m are, I  am  o f o p in io n  
th a t  a plea th a t th e  in ju r y  to  th e  m are  was caused 
by th e  act o f God w o u ld  have been p roved . I t  is  
obvious th a t i f  a horse is p ro p e rly  secured on deck, 
and p ro p e rly  a ttended to  b y  th e  c a rr ie r ’s servants, 
and is q u ie t, and nevertheless is  so in ju re d  as to - 
be k ille d  b y  the  p itc h in g  o f the  vessel, the vio lence 
o f the  s to rm  m u s t be ve ry  g re a t indeed, and the  
w hole acc iden t w ou ld  be o f such an e x tra o rd in a ry  
characte r as p la in ly  to  am oun t to  the act o f God 
w ith in  th e  a u th o rit ie s . So, also, i f  th e  ju r y  had 
found  th a t  th e  in ju r y  was caused so le ly  b y  the 
conduct o f th e  m are h e rse lf by  reason o f f r ig h t  
and consequent s tru g g lin g  w ith o u t any neg ligence 
on the p a rt o f the de fendan t’s servants, I  am  o f 
op in ion  th a t a plea th a t the  in ju r y  to  the m are was 
caused by the  v ice  o f the  m are he rse lf w ou ld  have 
been proved. The  cases o f K enda l v. London  and  
South-W estern H a llw a y  Com pany  (26 L .  T . B ep . 
N . S. 735 ; 41 L .  J . B ep . 184, E x . ; L . B ep . 7 E x . 
373) and B lo w e r  v. The G reat Western R a ilw a y  
Com pany  (L . Bep. 7 C .P. 655) are d ire c t a u th o 
r it ie s  to  th is  effect. N ow , i f  these conclusions 
are correct, i t  seems to  me i t  w ou ld  be absurd 
to  hold th a t, a lth o ug h  the  in ju ry  to  the  m are was 
occasioned by  tw o  causes com bined, fo r  n e ith e r o f 
w h ich  the  c a rr ie r was responsib le , nevertheless he 
was liab le . I t  m ay, no doub t, be tru e  
th a t  as th e  in ju ry  o f the  m are was n o t so le ly  
occasioned by  m ore  th a n  o rd in a ry  bad weather, 
th e  bad w eather m ay n o t have been so bad as to 
deserve the  descrip tion  o f a d ire c t and v io le n t and 
sudden and ir re s is t ib le  act o f na tu re , w h ich , 
in  th e  co u rt below, i t  was said i t  m us t am o u n t to, 
in  o rde r to  am oun t to  an act o f God. T he  bad 
w eather m ay n o t have been ir re s is tib le , because, 
i f  i t  had n o t been fo r  the  conduct o f the  m are h e r
self, i t  m ig h t have been resisted. So, also, the  
conduct o f the  m are h e rse lf m ay n o t have been the 
sole and ir re s is t ib le  cause o f the  in ju r y ,  because, 
i f  i t  had n o t been fo r  th e  bad w eather anv 
in ju r io u s  e ffect fro m  the  f r ig h t  and s tru g g lin g  o f 
th e  m are  m ig h t, b y  reasonable p recau tions, have 
been p revented. S t i l l  i t  m ay be p e rfe c tly  true , 
and I  t h in k  th e  ju r y  m u s t be taken  to  have found  
i t  was tru e , th a t th e  m ore  th a n  o rd in a ry  bad 
w eather, and th e  f r ig h t  and s tru g g lin g  o f the m are 
herse lf, d id  to g e th e r fo rm  a d ire c t and v io le n t and 
ir re s is t ib le  cause o f the  damage w h ich  th e  m are 
suffered:

I n  th e  c o u rt be low  th e  learned judges  f i r s t  con
s ide r th e  question  w h e th e r th e  loss in  th is  case can 
be considered to  have occurred by th e  act o f God ; 
and because th e  bad w ea ther d id  no t, in  th e ir  
op in ion , am oun t to  a d ire c t and v io le n t and sudden 
and ir re s is t ib le  ac t o f n a tu re , th e y  came to  the  
conclusion th a t the  loss was n o t occasioned by the  
act of God. T he y  then  consider w he the r th e  loss 
was occasioned by the v ice  o f  the m are herse lf, and 
because th e y  th in k  th a t the  f r ig h t  and s tru g g lin g  
o f the  m are was occasioned p r in c ip a lly  by  th e  bad 
w eather they  h o ld  th a t th e  loss was n o t occasioned 
by the  v ice  o f the  m are he rse lf. T he  ob jec tion  to  
th is  mode o f cons ide ring  the  case seems to me to  
be th a t  the  tw o  causes o f loss are considered 
separate ly, and because ne ith e r, taken  separate ly, 
a ffo rds an answer to  th e  p la in t i f f ’s c la im , i t  is 
assumed th a t bo th , ta ke n  to g e th e r, cannot a fford  
an answer.

N ow , I  am o f op in ion  we o u g h t to  h o ld  th a t 
n o tw ith s ta n d in g  n e ith e r th e  m ore  th a n  o rd i
n a ry  bad w ea ther, n o r th e  f r ig h t  and s tru g -
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g lin g  o f the  m are herse lf, each taken  separately 
were su ffic ien t to  account fo r  the loss, ye t i f  
b o th  taken  tog e th e r fo rm ed  an ir re s is t ib le  
cause of the  loss in  th is  sense, th a t by no 
reasonable p recaution on th e  p a rt o f the  ca rr ie r 
cou ld  the damage re s u lt in g  fro m  them  have been 
prevented, the c a rr ie r  is p ro tected . I t  be ing a 
c lear ru le  of law  th a t i f  the  loss o f the  goods ca r
r ied  is occasioned b y  an ir re s is t ib le  act o f n a tu re  
th e  c a rr ie r is pro tected, and ano the r c lear ru le  o f 
law  th a t i f  th e  loss o f the goods is so le ly occasioned 
by  a defect in  the  th in g  its e lf  the  c a rr ie r  is also 
p ro tected , i t  seems to  me to  fo llo w  th a t i f  a loss 
is occasioned p a r t ly  by  an act of n a tu re , a lth o ug h  
one n o t b y  its e lf ir re s is tib le , and p a r t ly  by  a 
de fect in  the  th in g  itse lf, a lth o u g h  th a t defect is 
n o t th e  sole cause of th e  loss, and the  c a rr ie r  has 
no means o f p re ve n tin g  th e  com bined effect o f the  
tw o  causes, he o u g h t to  be held to  be p ro tected. 
The  p r in c ip le  seems to  me to  be th a t a ca rr ie r 
does n o t in su re  aga inst acts o f na tu re , and does 
n o t in su re  aga ins t defects in  th e  th in g  carried  
i t s e l f ; b u t in  o rde r to  m ake o u t a defence th e  ca r
r ie r  m u s t be able to  p rove  th a t e ith e r cause taken  
separate ly o r bo th  taken  to g e th e r fo rm ed  the  sole 
and d ire c t and ir re s is t ib le  cause o f the  loss. I  th in k , 
how ever, th a t  in  o rd e r to  prove th a t the  cause of 
th e  loss was ir re s is t ib le  i t  is n o t necessary to  prove 
th a t  i t  was abso lu te ly  im possib le  fo r  the c a rr ie r  to  
p re ve n t i t ,  b u t th a t i t  is su ffic ien t to  p rove  th a t by 
no reasonable p recau tion  u nder the c ircum stances 
cou ld  i t  have been prevented.

F o r  these reasons I  am  o f o p in io n  th a t  the 
ju d g m e n t o f the  c o u rt below o u g h t to  be re 
versed, and th e  ru le  to  en ter a v e rd ic t fo r  the 
p la in t if f  d ischarged.

Cleasby, B .— I  shou ld  hesita te  to  decide th is  
case upon the genera l g ro u n d  m uch ins is ted  on 
d u r in g  the  a rg u m e n t th a t where the re  is a loss 
o r des tru c tio n  o f a n y th in g  in tru s te d  to  a ca rr ie r 
fro m  n a tu ra l causes w ith o u t the  in te rv e n tio n  o f 
any hum an agency the  c a rr ie r  is  d ischarged. I n  
o th e r w ords, th a t  th e  exception o f “  th e  act o f 
God ”  fro m  the  c a rr ie r ’s re s p o n s ib ility  app lied to 
every  co n d itio n  o f th in g s  re s u lt in g  fro m  n a tu ra l 
causes. The  words “ ac t o f G o d ”  as app lied  to 
th e  c a rr ie r ’s exem ption  com prehend no doubt 
such events as earthquakes and a ll o th e r co n vu l
sions o f na tu re . V io le n t s to rm s and tem pests 
have a lways been considered as com ing  w ith in  the 
w ords, and m en have th o u g h t they  cou ld  ave rt 
them  by  prayers and  o ffe rin g s . M r. W a llace, the 
A m e rica n  e d ito r o f S m ith ’s L e a d ing  Oases, as 
c ited  in  th e  note to  A n g e ll on C a rrie rs , sect. 155, 
p. 153, a tte m p ts  a d e fin it io n , “  U pon  the  w hole i t  
w ou ld  seem th a t the  act o f God s ign ifies  the  e x tra 
o rd in a ry  v io lence o f na tu re .”  T h is  e n tire ly  d is 
approves o f  those A m e rica n  cases re fe rred  to  in  
th e  a rgum en t, Colt v. M ‘Meeker and W illia m s  v. 
G ra n t (u b i sup.), w h ich  appeared to go  to  th e  ex
te n t o f sho w in g  th a t  “ act o f G o d ’ ’ and “ act o f 
n a tu re  ”  m eant the same th in g . I  mean, o f 
course, “ act o f G o d ”  as app lied to  th e  c a rr ie r ’s 
exception. I  w ou ld  no t adopt th is  o r  any d e fin i
t io n  as exact and in c lu d in g  a ll cases; b u t  w h e r
ever the re  is th a t unusua l v io lence  o f n a tu re  
aga inst w h ich , in  th e  op in io n  o f th e  ju r y ,  precau
tio n s  w o u ld  be considered un a va ilin g , and cou ld  
n o t be expected to  be taken, I  shou ld  say th e  case 
w o u ld  come w ith in  th e  exception.

N o w  how  does th e  present case stand  as re 
gards th is ?  I  shou ld  have been b e tte r sa tis 

fied  i f  the  no te  o f the  case had show n m ore 
d is t in c t ly  th a t the re  had been in  th is  case 
th e  in te rv e n tio n  o f the  act o f God in  th e  sense 
w h ich  I  have m entioned. S t i l l ,  lo o k in g  a t the 
language o f the  questions p u t to  the ju r y ,  and the 
answers, i t  is a fa ir  conclusion, I  th in k ,  th a t  the  wea
th e r was o f such a na tu re  “ m ore than  o rd in a ry  bad 
w eather,”  as to  come w ith in  th e  m ean ing  o f “  act 
o f  G od.”  I t  seems to  have been a rgued in  th a t 
way, and i f  th a t be so, the ju d g m e n t o f the  C o u rt 
below is sub ject to  th is  c r it ic is m , th a t  th o ug h  the  
c a rr ie r is excused by the  “  ac t o f God,”  he is y e t 
bound to  use precau tions aga inst th e  “  ac t o f 
God.”  T h is  seems an inconsis tency, and I  shou ld  
feel fu l ly  ju s t if ie d  in  say ing  th a t i f  th e  “ ac t o f 
God ”  and the n a tu re  o f the  an im a l com bined to  
produce the in ju ry ,  th e  defendants w ou ld  be d is 
charged. The  f i f th  question a s k s : “  W ere  there 
k n o w n  means n o t o rd in a r ily  used in  th e  carriage 
o f horses by sea by people o f  o rd in a ry  care and 
s k il l,  by w h ich  the  in ju r y  m ig h t be p reven ted?  ”  
I t  is no t s u rp r is in g  th a t the  ju r y  cou ld  n o t agree 
upon an answer to  th is  question. Some w ou ld  
Bay i t  m u s t be possible to  use means to  a tta in  
th is  end, and o f course th e y  cou ld  n o t be unknow n  
contrivances, b u t kn o w n  to  persons o f s k ill,  and 
th is  w ou ld  lead to one answ er; o thers w ou ld  say, 
th e  on ly  know n  means, in  the  p rope r sense of the 
words, w ere means in  use, th a t is in  o rd in a ry  use, 
and th is  w ould  lead to  an opposite  answer. I t  
does n o t appear to  me th a t an answer to  th a t ques
t io n  was essential to  de term ine  the  case, because, 
w h icheve r w ay i t  was answered, the  answers to  the 
o th e r questions, p a rt ic u la r ly  the  fo u rth , de term ine  
th e  case in  favour o f the  defendants. I  consider i t  
expressly  fo u nd  th a t the re  was no negligence on the 
p a rt o f the defendants in  any way c o n tr ib u t in g  to 
th e  in ju r y .  I f  the  second question had been an 
swered in  the a ffirm a tive  the case w ou ld  have come 
w ith in  the  a u th o r ity  of decided cases. C arrie rs  of 
liv e  an im a ls are not, as such, w ith o u t neg ligence 
responsib le  fo r in ju r y  to  o r death o f the  an im als 
carried  by them selves: ( B lower v . Great Western 
R a ilw a y  Com pany, K e n d a ll v. London  an d  South- 
Western R a ilw a y  Company, u b i sup.) B u t  in  the 
p resen t case i t  apoears th a t the  in ju r ie s  were due 
to  tw o  causes together, the  rough  w eather and the  
n a tu re  o f the an im a l. I f  the  e x tra o rd in a ry  rough  
w eather can be regarded as the  act o f God w ith in  
th e  m ean ing  of those words in  the  exception then , 
as I  have before stated, th e  case appears c le a r; 
b u t i f  i t  be no t, s t i l l  as the  ju r y  have negatived 
neg ligence in  th e ir  answer to  the  fo u r th  question, 
i t  am ounts to  th is — th a t the  defendants to o k  a ll 
reasonable and p rope r p recautions aga inst rough  
w eather, b u t s t i l l  the  e x tra o rd in a ry  bad w eather 
and na tu re  o f the  an im a l caused the  in ju ry .  T h is , 
in  m y  op in ion , is su ffic ien t to  absolve the  ca rrie rs , 
because, a l l  neg ligence  be ing negatived, th e y  can
n o t be sa id  in  any w ay  to  have c o n trib u te d  to  the  
in ju ry ,  and so fa r  as be ing  ca rrie rs  they  are in 
surers, th is  l ia b i l i t y  does n o t extend  to  in ju r ie s  
caused by th e  an im a ls them selves, and even 
th o u g h  the  e x tra o rd in a ry  rough  w eather m ay 
have co n trib u te d  d ire c tly , y e t no d ire c t conclusion 
cou ld  be founded  upon the jo in t  operation 
o f th e  tw o  causes, as no d iv is io n  cou ld  be made o f 
the  re s u lt caused by each. The  th ird  fin d in g  
negatives the  in ju ry  be ing  caused by  th e  rough  
w ea the r alone, and as i t  fo llow s th a t the characte r 
and conduct o f th e  an im a l m u s t have been an 
e ffec tive  cause th e  sounder conclusion seems to  be
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th a t th e  p la in t if f  fa ils  in  m a k in g  o u t a case to  
recover a n y th in g  ra th e r than  th a t th e  defendants 
are to  be made responsib le  fo r  the  w hole  conse
quences o f bo th  causes com bined.

T he  e ffect o f th is  op in ion  is th a t  the  ju d g m e n t 
o f the  co u rt below should  be reversed.

M e l l i s h , L  J . stated th a t James, L .J . concurred 
th a t the  decis ion o f the  c o u rt below m u s t be re 
versed, and desired to  add th e  fo llo w in g  observa
t io n  :— The act o f God is a m ere sh o rt w ay o f ex
p ress ing  th is  p ro p o s itio n  : A  com m on c a rr ie r  is 
no t lia b le  fo r  any accident as to  w h ich  he can 
show th a t i t  is due to  n a tu ra l causes d ire c t ly  and 
exc lus ive ly , w ith o u t hum an in te rv e n tio n , and th a t 
i t  cou ld  n o t have been p reven ted  by an y  a m o u n t of 
fo re s ig h t and pains and care reasonably to  be ex
pected fro m  h im . I n  th is  case th e  de fendant has 
made th is  ou t.

M e l l o r , J. agreed th a t th e  ju d g m e n t o f the  
co u rt below m u s t be reversed.

Judgm ent reversed.
S o lic ito rs  fo r the  p la in t if f ,  L yn e  and H o lm a n .
S o lic ito rs  fo r th e  de fendant, Law rance , Plews, 

Boyer, and Go.

S IT T IN G S  A T  L IN C O L N ’ S IN N .
ON APPEAL FROM THE ADMIRALTY DIVISION. 

Reported by J a m e s  P. A s p in a l l , Esq., Barrister-at-Law.

Wednesday, M a y  3, 1876.
(B e fo re  J a m e s  L .J ., B a g g a l l a y , J .A ., and 

L u s h , J.)

T h e  L i m e r i c k .

M aster’s wages and  disbursem ents— S h ip w r ig h t’s 
c la im — C o llis ion— B ond g iven by m aster— L ia b i
lity .

W here sh ipw rights execute re p a irs  to a  sh ip  a t the 
order o f  the master g iven under circumstances by 
w hich  the sh ipw righ ts  acqu ire  a  r ig h t  to c la im  
aga inst e ither the owners o r the master, and  they 
elect to c la im  aga inst the m aster, the la tte r m ay, 
in  a n  action  fo r  wages and disbursements, proceed 
aga inst the sh ip  an d  recover fo r  the am ount o f  
such sh ip w rig h t’s c la im  as a  disbursement made 
on sh ip ’s account.

Where a ship th rough the d e fau lt o f  her master has 
ru n  in to  an d  damaged another ship, and  the 
m aster o f  the fo rm e r has in  respect o f  such 
co llis ion  g iven a  bond f o r  the am ount o f  the dam 
age b in d in g  h im se lf and h is owners and  the sh ip , 
he, being h im se lf a w rongdoe r,canno t,in  an  action  
f o r  wages and  disbursements, c la im  the am ount 
o f  such bond o r to be ind e m n ifie d  aga ins t any  
c la im  to be made aga inst h im  thereunder in  
respect o f  the co llis ion.

T h i s  was an appeal fro m  a ju d g m e n t o f the  R ig h t 
H on . S ir  R . P h ill im o re  in  a cause o f wages and 
d isbursem ents in s t itu te d  in  th e  H ig h  C o u rt o f 
A d m ira lty  of E n g la n d  on behalf o f S h e riff H o p k in s , 
m aste r o f th e  steam ship  L im e r ic k  aga inst th a t 
vessel, and aga inst James Ju tson , m ortgagee of 
th e  vessel, in te rv e n in g .

The cause was in s t itu te d  b y  th e  p la in t if f— in  
consequence of th e  fa ilu re  o f the ow ne r o f the  vessel, 
M r .  Ire la n d , and o f th e  a rre s t and  sale o f th e  sh ip  
in  o th e r su its — to  recover h is own wages and d is 
bursem ents made on account o f c rew ’s wages and 
p ro v is io n in g , f i t t in g ,  and  re p a ir in g  the  sh ip . The  
de fendant d id  n o t oppose th e  c la im  a ltoge the r, b u t 
c la im ed a reference, and in  consequence th e  ju d g e

on the  1 4 th  J u ly  1875 made a decree fo r  the  p la in 
t i f f ’s c la im , and re fe rre d  the same to  the  re g is tra r  
and m erchan ts  to  re p o rt the  am oun t due. The  c la im  
was heard  before th e  re g is tra r  (M r. R o th e ry ), 
assisted b y  m erchants, on th e  1 3 th  Dec. 1875, the  
12 th  and 14 th  Feb. 1876. The  p la in t if f  th e n  
c la im ed am ongst o th e r th in g s  102Z. Os. 2d. the 
am o u n t of an account due fo r rep a irs  o f th e  sh ip  
to  M essrs. D ow son and  W o r th , s h ip w r ig h ts , bu t 
w h ich  had n o t been pa id  to  them  ; and also 200Í. 
in  respect o f a “  bond g iven  b y  th e  m aste r in  
respect o f a co llis io n  between th e  L im e r ic k  and 
th e  schooner S k it ty  Belle.”

I n  reference to  D ow son and W o r th ’s c la im  i t  
appeared th a t th e  L im e r ic k  was in  need o f  some 
repa irs  in  1875, and th e  m aste r was taken  to  D o w 
son and W o r th  by  M essrs. B res laue r and Co., who 
were the  m anag ing  agents o f th e  sh ip , and he then  
engaged th e m  to  e ffect th e  repa irs . B res laue r and 
Co. had m any ships u n d e r th e ir  co n tro l, and w ere  in  
th e  h a b it o f e m p lo y in g  D ow son and W o r th . The  
m aste r’s evidence on th is  p o in t was as fo llow s :

M essrs. D ow son  and W o r th  are  k n o w n  to  M essrs. 
B re s la u e r, b u t  th e y  w ere n o t em ployed  b y  h im . M r .  P o r t  
( th e ir  c le rk )  to o k  me a nd  in tro d u c e d  me to  M essrs. D o w 
son a nd  W o r th ,  te l l in g  th e m  th a t  th e  Lim erick  w as n o t 
one o f  th e ir  sh ips , th e y  o n ly  m anaged h e r. I  ca nn o t 
a cco u n t fo r  th e  b i l l  b e in g  m ade o u t  o n ly  to  th e  owners. 
I ,  in  th e  f i r s t  p lace , sent to  M essrs. D ow so n  a n d  W o r th  fo r  
th e ir  a c c o u n t; I  d id  n o t  k n o w  w h e th e r I  w as l ia b le  o r  n o t, 
a nd  w ish e d  to  have  a ll  th e  a ccou n ts . I  sh ou ld  say th a t  
th is  is  th e  a cco u n t th e y  se n t m e (a cco u n t p rod u ce d). 
T h e y  d id  n o t a t  th e  t im e  m ake  a n y  dem and on  me. I  d id  
n o t  h ea r p e rs o n a lly  fro m  th e m  u n t i l  tw o  m o n th s  ago. 
T h e y  h ave  n o t sned me n o r  th re a te n e d  me w ith  a  s u it .

T he  account re fe rre d  to  in  th e  evidence was 
headed “  T he  owners o f  the  steam ship  L im e r ic k  ”  
and n o t “  cap ta in  and ow ners,”  as is usual. O n 
th e  13 th  M a rch  1876, D owson and W o r th  w ro te  
to  th e  p la in t if f  say ing  :

W e  are  s o r ry  to  have  to  tro u b le  y o u  a ga in  w ith  re g a rd  
to  o n r  a cco u n t a g a in s t th e  Limerick, b u t  as M r .  J u ts o n  
den ies h is  ow n e rsh ip , and  M r .  I re la n d  has fa ile d , we m u s t 
a p p ly  to  y o n  fo r  p a y m e n t. O u r  c o n tra c t waB m ade w ith  
y o n , a nd  yo u  are  e q u a lly  lia b le  as m a s te r o f  th e  vessel.

Y o u rs  fa i th fu l ly  (S igned) D o w so n  a n d  W o r t h .
A s to  the  c la im  on th e  bond g iven  fo r  th e  c o lli

s ion  w ith  th e  S k it ty  Belle, i t  appeared th a t  the  
co llis io n  occurred  on th e  la s t voyage o f th e  
L im e r ic k  w h ils t  in  charge o f th e  p la in t i f f  in  the  
p o rt o f H u e lv a  in  Spain. T he  L im e r ic k  was 
le a v in g  the  p o rt in  charge  of th e  p la in t if f ,  and b y  
h is  d e fau lt ran  in to  and damaged the  S k it ty  Belle . 
The  p la in t if f  a d m itte d  in  cross-exam ina tion  th a t  i f  
anybody on board  h is  sh ip  was w rong , he was 
w ro ng . The  p la in t if f  d id  no t com m un ica te  w ith  
h is  owners before g iv in g  the  bond. The  m a te r ia l 
pa rts  o f th e  bond were as fo llow s :—

B r it is h  C onsu la te , H u e lv a .
A g ree m e n t be tw een  S h e riff H o p k in s , m a s te r o f th e  

S.S. L im e r ic k  on  b e h a lf o f  th e  ownerB, u n d e rw r ite rs , 
and  a l l  o th e rs  concerned in  th e  sa id  vessel, and  M r .  
W i l l ia m  Bees, m a s te r o f th e  b r ig a n t in e  Skitty Belle, 
o f Swansea, fo r  and on b e h a lf o f th e  ow n e r and  a ll  o th e rs  
concerned in  th e  sa id  b r ig a n tin e .

M r .  S h e riff H o p k in s  a c kn o w le d g in g , as he does b y  
these  p resen ts , th e  l ia b i l i t y  o f th e  sa id  s team sh ip  
Lim erick  to  th e  p a y m e n t o f th e  dam ages, losses, de
te n tio n s , cos ts , a nd  expenses s u s ta in e d  b y  th e  b r ig a n tin e  
S kitty  Belle, in  consequence o f h e r b e in g  ru n  in to  b y  th e  
sa id  s team sh ip  Lim erick  u n d e r h is  com m and, hereby 
b in d s  h im s e lf, ow ne rs , u n d e rw r ite rs , and  a l l  o th e rs  con
cerned in  h is  sa id  vessel to  th e  p a ym e n t o f th e  sa id  
dam ages, losses, cos ts , d e te n tio n s , and  expenses in  th e  
m a nn e r and  w it h  th e  c o n d itio n s  h e re in a fte r s ta te d , v iz . :

1. M r .  W il l ia m  Rees, m a s te r o f th e  Skitty Belle, w i l l  
* canee such te m p o ra ry  re p a irs  to  be done to  th is  vessel
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at this port as to pnt her, in the opinion of surveyors, in 
a seaworthy state to proceed on her intended voyage to 
the port of Liverpool. (Then followed various provisions 
as to the fall repairs and payment therefor.) . . .

6. On signing these presents, Mr. Sheriff Hopkins will 
be at liberty to proceed with the said steamship Lim erick  
on her intended voyage without any further hindrance 
or detention on the part of the owners, masters, or 
others, concerned in the Skitty Belle.

For the faithful performance of the foregoing agreement, 
Mr. Sheriff Hopkins binds himself, the owners of the 
steamship Lim erick , and all others concerned, in the 
penal sum of 200i. to be paid unto the owner or owners 
of the said Skitty Belle, his or their executors, adminis
trators, or assigns.

This done, sealed, and executed at Huelva, on this 6th 
day of April 1875. (Signed) S. H o p k in s .

W . R e e s .
Before me (Signed) E d w a r d  D ia z , British Vice- 

Consul.
The re g is tra r  made h is  re p o rt on the  16 th  Feb. 

1876, and found  th a t th e  said sum  o f 102Z. Os. 2d. 
was recoverable by  th e  p la in t if f ,  and a llow ed th a t 
am opn t in  th e  schedule to  the re p o rt, and as to  
th e  bond fo r 200i. and th e  r ig h t  o f the  p la in t if f  
to  p r io r ity ,  he fo u nd  as fo llow s :

“  I  am  also o f op in ion  th a t th e  p la in t if f  is 
e n tit le d  to  have th e  sum  o f 200Z. reta ined  in  c o u rt 
to  answ er any c la im  th a t m a y  be established 
aga inst h im  u n d e r the bond g ive n  b y  h im  in  
respect o f th e  co llis io n  betw een the  L im e r ic k  and 
th e  S k it ty  Belle. I  am  fu r th e r  o f  o p in io n  th a t 
the  p la in t if f  in  th is  cause is  e n tit le d  to  paym en t of 
th e  am oun t found  dua to  h im  o u t o f the  proceeds 
o f sale o f the vessel L im e r ic k  th a t m ay be now  
re m a in in g  in  c o u rt in  p r io r ity  to  a l l  o th e r c la im s.”

O n the  23 rd  Feb. 1876, th e  de fendant gave 
no tice  o f  ob jec tion  to  th is  re p o rt, and in  due 
course file d  h is  p e tit io n  in  o b jec tion  to  the rep o rt, 
and am ongst o the r th in g s  a lleged as fo llow s

4. The defendant objects to the said report in so far as 
it  finds that the plaintiff is entitled to have the sum of 
2001. retained in court to answer any claim that may be 
established against the plaintiff under the bond given by 
him in respect of the collision between the Limerick and 
the Skitty Belle, upon the grounds that such bond was 
given by the plaintiff without authority from or due 
communication with the owner of the Limerick, that the 
plaintiff himself was at the time of the collision con
ducting the navigation of the Limerick, and that he was 
personally liable in respect of the damage done to the 
Skitty Belle by reason of the said collision at the time 
when he executed the said bond.

5. And the defendant also objects to the said report in 
so far as the same allows to the plaintiff by item fifty- 
four of the schedule thereto the sum of 102t. Os. 2d., in 
respect of a claim by Dowson and Worth, shipwrights, 
upon the ground that snch sum never was claimed of 
the plaintiff by the said Dowson and Worth, and that 
the plaintiff never was liable to the said Dowson and 
Worth in respect of the said claim.

The p la in t i f f ’s s o lic ito r , in  th e  answ er to  th is  
p e tit io n , alleged, am ong o th e r th in g s  :—

2. The bond referred to in the fourth article of the 
petition was given on behalf of the owners of the Limerick 
by the plaintiff, acting under the advice of the British 
Consul at Huelva, in Spain, where the collision occurred, 
and for the best interests of the owner of the Limerick, 
in order to prevent her arrest and detention in the port 
of Huelva, and consequent losses and expenses, and loss 
of freight, and was, as they submit, within the scope of 
the plaintiff’s authority. The aot of the plaintiff _ in 
giving this bond was approved and ratified by Frederick 
Ireland, the then managing owner of the Limerick. In 
surances had been effected by the said Frederick Ireland 
for and on behalf of the owners of the Limerick against 
loss by collision, and the amount of the said bond has 
been or might have been recovered from the underwriters 
of the said insurances for the benefit of those interested 
in the Limerick.

[Ct. of A pp.

3. They deny the plaintiff was personally liable in 
respect of the damage done to the Skitty  Belle by reason 
of the collision referred to in the fourth article of the 
petition.

4. They say that Dowson and Worth have claimed of 
the plaintiff the sum allowed in item fifty-four of the 
Registrar’s report, and they submit to the court whether 
the plaintiff is liable or not in respect of the said claim.

T he  defendants denied th e  a llega tions  o f the 
answer, and the p lead ings were concluded.

M arch  21, 1876.— E . C. C larkson  fo r  the defen
dan t, in  ob jection.

W. O. F . P h ill im o re  fo r the  p la in tif f .
S ir  R . P hillim ore .—- I  am  asked to  o ve rru le  the  

decision o f the  R e g is tra r  on tw o  p o in ts  in  th is  
case. One is  as to  a sum  o f m oney due to  Messrs. 
D ow son and W o r th  o f 102Z. Os. 2d., w h ich  the  
re g is tra r  has a llow ed, I  unders tand , on the  g round  
th a t i t  is  a t least d o u b tfu l w h e th e r th e  m aster be 
no t liab le  to  those who fu rn ished  the a rtic le s  fo r 
th e  benefit o f th e  sh ip , and I  th in k  i t  d o u b tfu l 
in  sp ite  o f the  a rg u m e n t w h ich  has been addressed 
to  me. I  th in k  i t  is ve ry  possible m yse lf th a t  the  
m aste r m ay be found  liab le  fo r  th e  102Z. Os. 2d., to  
D ow son and W o r th  ; a t a ll events i t  is a question 
as to  w h ich  I  shou ld  be so rry  to  g ive  an o ff-hand 
op in ion  upon. B u t I  th in k  the jus tice  and e q u ity  
o f the  case w i l l  be answered b y  a llo w in g  the 
m ortgagee to  have the  1027. Os. °d ., upon h is  g iv in g  
se cu rity  th a t i f  the  m aste r be fo u nd  liab le  fo r  th is  
sum  he w ill be repa id . T h a t seems to  me to  be a 
fa ir  p ropos ition , and I  th in k  th e  same p rinc ip le  
applies to  the  o th e r item . T he  bond g iven  by the 
m aste r fo r 200L in  respect of the co llis ion  between 
th e  L im e r ic k  and the  S k it ty  Be lle  fa lls  under the  
ca tegory  o f those cases decided in  th is  cou rt, w here 
a m aster, a c tin g  bond fid e  fo r  th e  purpose o f 
g e tt in g  h is sh ip  o u t o f a rres t in  a fo re ign  co u n try , 
has always been upheld. H e  m ay o r  m ay nob 
be pe rsona lly  lia b le  u n d e r th is  bond, b u t I  th in k  
th a t w h a t he d id  was fo r the benefit o f th e  owners, 
and I  th in k  i t  w ou ld  be a harsh  th in g  to  com pel 
h im  to  pay, a lth o u g h  th e  bond was g iven  in  h is 
nam e as w e ll as in  th a t o f th e  owners ; i t  w ou ld  
be a harsh th in g  to  dep rive  h im  of a lie n  he w ou ld  
o therw ise have on the  ship. B u t I  do n o t see 
w h a t ha rm  w il l  happen i f  th e  200Z. is pa id  o u t of 
c o u rt upon  se cu rity  be ing  g ive n  to  cover i t  i f  he 
shou ld  be made liab le .

The  m in u te  o f the  o rde r made upon th is  ju d g 
m e n t as en tered  in  th e  re g is try  was as fo llo w s :—

The iudge, having heard counsel on both sides, ad
journed for a fortnight for further consideration ot the 
objection to the registrar’s report in this cause, for the 
purpose of allowing the defendant to give within fourteen 
days if he shall think fit a valid guarantee to secure the 
plaintiff in respect of the sum of 102i. Os. 2d., claimed 
by Messrs. Dowson and Worth, being item No. 54 in 
the schedule annexed to the said report, and in respect 
of costs, if he shall be sued for the Bame, and also in 
respect of any claim that may be established against 
the plaintiff under or in consequence of the bond for 
2001. given by him, and referred to in item No. 50 of the 
schedule to the said report.

T he  defendant, however, declined  to  g ive  secu
r i t y ,  and was desirous o f appealing, w hereupon 
th e  ju d g e , on th e  4 th  A p r i l  1876, made an o rde r 
c o n firm in g  the re g is tra r ’s re p o rt as to  th e  tw o  
item s above m en tioned , as w e ll as o th e r m a tte rs  
n o t m ateria ], and  pronounced the  sum  found  by 
the  re p o rt to  be due to  th e  p la in t if f ,  and  con
demned th e  proceeds o f th e  vessel L im e r ic k  
th e re in .

T he L im e r ic k .
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M a y  3, 1876.— F ro m  th is  o rde r th e  de fendant 
now  appealed.

E . 0 . C la rkson, fo r the  appe llan t.— T he  m aste r 
was h im se lf a w rongdoe r in  respect o f  th is  c o ll i
sion, and cannot c la im  c o n tr ib u tio n  fro m  h is  
owners in  respect o f h is ow n w ro n g fu l act. 
M oreover, he was bound h im se lf pe rsona lly  by 
th e  bond, and is  in  consequence a p r in c ip a l. A s  
to  D owson and W o r th ’s c la im , c re d it was n o t 
g ive n  to  the m aster, and he is  n o t liab le .

W a tk in  W illia m s , Q.C. and W. G. F . P h i l l i -  
more, fo r  the  respondent.— The bond was g iven  
bond fid e  b y  the  m aste r to  release the  sh ip  w hen 
the re  was u rg e n t necessity to  do so, the re fo re  the  
m aste r m u s t be taken  to  have acted w ith  a u th o r ity  
and on beha lf o f h is  owners. I f  he d id  so act h is 
owners cannot, we su b m it, set up  th a t he was 
persona lly  liab le , and i f  th e y  cannot, how  can the 
m ortgagee do i t  ? T he  act o f  th e  m aste r in  g iv in g  
th e  bond was the  best th in g  he cou ld  do fo r  h is 
owners. A s  to  the  c la im  o f D owson and W o r th , 
th e  m aste r h a v in g  g iven  th e  o rder, was jo in t ly  
liab le  w ith  th e  owners, and the  m a te ria l men had 
an op tion  as to w hom  th e y  m ig h t sue, and th e y  
have elected to  c la im  fro m  the  m aster. The  m aste r 
possib ly  bad no im p lie d  a u th o r ity  to  charge  h is 
owners fo r  necessaries supp lied  in  a home po rt, 
b u t  here the re  was express a u th o r ity , because he 
was taken  to  th e  s h ip w r ig h ts  b y  the  m anag ing  
agent o f th e  sh ip  :

Mitchescn v. Oliver, 5 E ll. &  B l. 419.
James, L . J .— O n th e  f ir s t  p o in t the  o b jec tion  

m us t fa il as to  th e  allowance o f 102L Os. 2d. in  
respect o f  the  repa irs . T he  Judge o f the  A d 
m ira lty  D iv is io n  came to  a r ig h t  conclusion w ith  
reg a rd  to  th a t. T he  p la in t if f  is liab le  to  D owson 
and W o r th  i f  i t  was a deb t con trac ted  under such 
circum stances as to  enable the  sh ip w r ig h ts  to  
elect w hom  th e y  w ou ld  sue, th e  owners o r the  
m as te r; and I  am  o f op in io n  th a t i t  was such a 
debt.

W ith  rega rd  to  th e  o th e r p o in t i t  stands upon  
the  evidence and the  s ta tem en t o f the  cap ta in  and 
in  the  bond itse lf, th a t  i t  was e n tire ly  due to  h is  
ow n neg ligence  th a t th e  co llis io n  happened, aDd 
th a t  he was th e  w rongdoer. I t  is im poss ib le  
upon any p rin c ip le  to  say th a t  an agent can 
charge as a d isbursem ent aga inst h is  p r in c ip a l 
th e  m oney w h ich  he has made h im s e lf liab le  to  
pay b y  reason o f h is  ow n w rong . I t  was h is  d u ty  
to  rem edy the m isch ie f, and i f  he does pay the  
m oney u n d e r a bond i t  is im possib le  to  a llo w  h im  
to  recover the  sum  aga ins t h is  p r in c ip a l as a d is 
bursem ent fo r  the sh ip  in  o rd e r to  cure  a m isch ie f 
w h ich  he h im se lf has h ro u g h t about.

B aggallay, J .A .— I  am o f the  same op in ion .
L ush, J .— I  am  o f the  same op in ion . I  agree 

w ith  m y lo rd -  on the  f irs t  p o in t. A s  to  the  second 
p o in t contended fo r  by th e  p la in t if f ,  th a t  the  
g iv in g  the  bond was th e  best th in g  to  do fo r  the 
owners, as i t  e x tr ica te d  the  sh ip  fro m  a d if f ic u lty ,  
tb e  m aste r was bound to  do th e  best fo r  the  
owners, and  he w ou ld  have in c u rre d  g rea te r 
l ia b i l i t y  th e  lo n g e r he k e p t th e  sh ip  th e re ; b u t 
a lth o u g h  i t  was done fo r  the  benefit o f b is owners 
th a t  does n o t g ive  h im  a charge ag a in s t them  fo r 
m oney paid in  respect o f any l ia b i l i t y  he in cu rre d  
in  consequence o f his ow n w ro n g fu l acts. Tbe  
neg ligence is  an adm iss ion by  th e  m aster h im se lf, 
and  he m ig h t have been re-exam ined on tbe 
m a tte r  : b u t i t  is  le ft  naked ly  as he gave i t  on h is

cross-exam ina tion . I t  is c lear th a t  th e  m aste r 
cannot charge  as a d isbu rsem en t aga inst h is  p r in 
c ip a l an expense w h ic h  he in c u rre d  b y  h is  ow n 
w ro n g fu l act.

A ppea l a llow ed as to the 2001., and  d isa llow ed  
as to the 102L Os. 2d., and  w ith o u t costs. 

S o lic ito rs  fo r th e  p la in t if f ,  Lowless and Co. 
S o lic ito rs  fo r the  defendant, L in k la te r  and Co.

HIGH COURT OF JUSTICE.

Q U E E N ’ S B E N C H  D IV IS IO N .
Beported by M. W. M cK ellar, J. M. L ely, and

B. H. Amphlett, Eaqrs., Barristors-at-Law.

A p r i l  25 and  26, 1876.
Shand and others v . B owes and others.

C onsignm ent to he shipped in  one o f  two m onths—  
M a te r ia l p a r t  shipped in  n e ith e r o f  the two months 
— R efusing to accept— W hether re fu sa l to accept 
ju s tif ie d — 'Time f o r  de livery.

The p la in t i f f  agreed to sell, an d  the defendant to 
buy, 600 tons o f  rice, “  to be shipped in  the m onths  
o f M a rch  ~  A p r i l . ”  A bou t 8000 bags were p u t 
on board in  F eb rua ry , and about 50 b a g s in M a rch , 
whereupon the defendant refused to accep t:

H e ld , th a t the sh ipm ent was no t a M a rch  shipm ent, 
and  th a t the defendant’s re fu s a l to accept was 
ju s tif ie d .

A le xa n d e r v. V andersee (L . Rep., C .P . ,  530.) d is
tinguished.

T his was an ac tion  to r  th e  non-acceptance of 600 
tons o f rice. T he  r ice  had been sold b y  th e  p la in 
t i f fs  to  th e  defendants b y  tw o  con trac ts , dated 
M arch  17 and M arch  24 resp e c tive ly . B o th  these 
con trac ts  s tip u la ted  th a t  the rice  was to  be “  s h ip 
ped a t M adras o r coast fo r  th is  p o rt d u r in g  the  
m onths o f M arch  —  A p r i l  1874, pe r R a ja h  o f  
C och in ."  The  rice  was sh ipped in  8200 bags, a ll o f 
w h ich , except about 50, w ere  p u t on board before 
th e  1st M a rch . B il ls  o f la d in g  w ere g iv e n  as 
fo llo w s :

February 23 .............................. 1780 bags.
„  24   1780 bags.
„  28   3560 bags.

March 3 .............................  1080 bags.
T he  sh ip  sa iled on th e  10 th  M arch , b u t the  

defendants h a v in g  refused  to  accept tb e  cargo, 
th is  ac tion  was b ro u g h t.

T he  case was tr ie d  before B re tt ,  J . and a special 
ju r y ,  a t the  M ichae lm as S it t in g s  1875, w hen the 
jn r y  found  th a t the  cargo was a sh ip m e n t in  M a rch

A p r i l ,  in  th e  o rd in a ry  business sense o f th e  
te rm s.

A p r i l  25.— B en jam in , Q.C. (w ith  h im  G a ins fo rd  
Bruce), moved to  e n te r ju d g m e n t fo r  the jde fen - 
dants, p u rs u a n t to  leave reserved. H e  c ited

Alexander v. Vandersee, L . Rep. 7 C. P. 530.
Gotten, Q.O. and J. C. M atthew , a rgued  fo r the 

p la in t if fs .  C ur. adv. vu lt.
A p r i l  26.— The c o u rt de live red  o ra l ju d g m e n t as 

fo llo w s  :
B lackburn, J.— W e have considered th is  case 

since the  a rg u m e n t, and have come to  th e  co n c lu 
sion  th a t  ju d g m e n t o u g h t to  be entered fo r  the 
defendants. I t  appears th a t the  defendants had 
en tered  in to  tw o  con trac ts  to  take  600 tons o f  rice, 
to  be sh ipped d a r in g  m arch  o r A p r i l .  T he  re s u lt 
o f th a t  co n tra c t is , th a t  i f  the  r ice  had been sh ip -
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ped d u r in g  e ith e r o f th e  agreed m on th s , th e  
de fendant w ou ld  have been bound to  accept i t ,  
o therw ise  no t. T he  question  the re fo re  is , w h e th e r 
o r  n o t the re  was a sh ip m e n t d u r in g  those m onths. 
N o w  we are m e t a t th e  ou tse t by  A lexande r v. 
Vandersee (L .  Rep. 7 C. P. 530), decided b y  the 
E xchequer C ham ber. T h is  case, of course, is 
b in d in g  on us here, b u t  I  take  i t  to  be d is t in g u is h 
able. The  facts o f i t  were theBe: T he  de fendant 
con trac ted  fo r  th e  purchase o f a la rge  q u a n tity  
o f  D a nub ian  m aize fo r  sh ip m e n t in  June  ~  
J u ly  1869. I n  fu lf i lm e n t o f th is  co n tra c t, tw o  
cargoes o f  m aize were tendered  to  th e  defendant, 
th e  b ills  o f la d in g  fo r w h ich  w ere  dated th e  4 th  
and  6 th  June  1869. T he  lo a d in g  o f these tw o  
cargoes was commenced on the 12th and 16 th  M ay, 
and com ple ted  on the  4 th  and 6 th  June. M ore  
than  h a lf o f each cargo was p u t on board in  M ay. 
I t  was le f t  to  the  ju r y  to  say w h e th e r th e  cargoes 
were “ June  s h ip m e n ts ”  in  th e  o rd in a ry  sense of 
th e  te rm , and th e y  fo u nd  th a t  th e y  were. The  
ma jo r i ty  o f th e  c o u rt he ld , a ff irm in g  the  decision 
below , th a t  th e  v e rd ic t was r ig h t ly  entered 
fo r  th e  p la in t if f ,  and also th a t the  question 
was one fo r  th e  ju r y .  N o w  w h a t are th e  u n 
d isp u ted  fac ts  here ? T hree  parcels, a m o u n tin g  
in  th e  w hole  to  n in e -te n th s  o f th e  cargo, were 
sh ipped in  F e b ru a ry , and th e  b i l l  o f la d in g  in  
respect of those parcels was s igned in  F eb ru a ry . 
So fa r  as these parcels are concerned, the re  was 
in  eve ry  sense a com p le te  sh ipm en t. W ith  respect 
to  th e  re m a in in g  parce l, th e  sh ip m e n t of th a t  was 
n o t com pleted t i l l  the  3 rd  M arch . I f  a ll the  parcels 
had been dea lt w ith  in  a m anner s im ila r  to  th is  
la s t a question  m ig h t  have a risen  how  fa r Vandersee 
v. A lexander (ub i sup.), w o u ld  a p p ly . B u t i t  does 
n o t become necessary to  cons ider th is  question . 
T he  d e fendan t agreed to  take  600 tons in  M a rch  
o r A p r i l ; such a co n tra c t is n o t answ ered by  the 
d e liv e ry  o f 15 tons in  M a rc h  and 185 in  F eb ru a ry . 

M ellor and L ush, J J . concurred.
Judgm ent f o r  defendants. 

S o lic ito rs  : Stevens, W ilk in so n , and H a r r ie s ; 
D a tt lu  and H a r t.

Tuesday, June  20,1876.

L utscher v. Comptoir D ’E scompte be Paris. 
Advances u pon  cargoes to be shipped— B ills  d ra w n  

an d  documents hypothecated—E q u ita b le  t it le  o f  
agent o f  sale.

P la in t i f f  had a rranged  w ith  a m erchant in  A fr ic a  
th a t the la tte r  should purchase a rtic les  o f  produce  
a n d  sh ip  them f o r  sale in  th is  coun try  by the 
p la in t i f f  upon  comm ission, p la in t i f f  a llo w in g  the 
A fr ic a n  m erchant to d ra w  upon h im  in  order to 
purchase the a rtic les, and  the documents o f  t it le  
o f the shipments being hypothecated to the p la in 
t i f f  so as to enable h im  to p rov ide fu n d s  to meet 
the b ills  d ra w n  upon h im . The day a fte r the 
shipm ent o f  a  cargo under th is  arrangem ent, the 
A fr ic a n  m erchant stopped paym en t, and his 
l iq u id a to r  gave the b i l l  o f  la d in g  to the defen
dants w ith  in s tru c tio n s  no t to p a rt w ith  i t  unless  
p a id  the va lue  o f  the cargo. On action  brought 
to recover back the va lue  p a id  by the p la in t i f f  
under pro test, a nd  damages f o r  the detention o f  the 
b ilt  o f la d in g :

H e ld , upon dem urre r th a t the p la in t i f f  had an  
equitable t it le  to the b i l l  o f la d in g  under the 
arrangem ent, and th a t the action  was m a in ta in 
able.

V ol. I I I . ,  N.S.

| T his was a demurrer to the following statement 
of c la im  :

1. The p la in t if f  is a m erchan t and ca rries  on 
business a t 8, A u s t in  F r ia rs , London.

2. The  defendants are bankers  c a rry in g  on 
business a t 144, Leadenha ll-s tree t, London.

3. D u r in g  and since the  m o n th  o f A p r i l  1875, 
th e  p la in t if f  has had  consigned to  h im  b y  M r. 
L o u is  L e vy , a m erchan t, c a rry in g  on business a t 
O ran, in  A fr ic a , cargoes o f p a lm  leaves and o th e r 
produce, upon th e  te rm s m entioned  in  th e  n e x t 
paragraph.

4. I n  o rde r to  place the  said M r. L e v y  in  funds  
fo r  th e  purchase o f the  said produce, th e  p la in t i f f  
agreed to  a llow  h im  to  d ra w  upon the p la in t if f 's  
said f irm . The  said M r. L e v y  was to  m ake p u r 
chases in  A fr ic a  of the  said p roduce and sh ip  the  
same to  th e  p la in t if f .  T he  p la in t if f  agreed to  
e ffect sales in  th is  c o u n try  o f such sh ipm ents, 
ch a rg in g  a com m ission thereupon . T he  docu
m ents  o f t i t le  o f such sh ipm en ts  were h yp o th e 
cated to  the p la in t if f  so as to  enable h im  to  p ro v id e  
fu n ds  to  meet the  b ills  d ra w n  b y  th e  said M r. 
L e vy .

5. O n th e  2 7 th  M a y  1875, th e  p la in t if f ,  a t th e  
request o f the  said M r. L e v y , and in  pursuance o f 
th e  said agreem ent set o u t in  the  4 th  parag raph , 
con trac ted  w ith  th e  T o v il Paper Com pany 
(L im ite d )  c a rry in g  on business a t M aidstone , in  
K e n t, to  se ll to  them  250 tons o f pa lm  leaves a t SI. 
pe r to n  free  on board in  O ran , paym e n t to  be b y  
acceptance o f th e  buye rs  a t th ree  m on ths  on 
d e liv e ry  o f the  b i l l  o f la d in g . T he  cargo to  be 
sh ipped b y  vessel charte red  b y  th e  buyers to  a rr ive  
a t O ran  aforesaid n o t la t te r  than  31st O ct. 1875.

6. T he  said M r. L e v y  h a v in g  d ra w n  upon the  
p la in t if f  in  pursuance o f  the  said agreem ent set 
o u t in  th e  4 th  paragraph  was enabled to  purchase, 
and d id , in  fac t, purchase 250 tons o f p a lm  leaves, 
and th e  same w ere sh ipped on board  th e  steam ship  
Sydenham , cha rte red  by th e  said T o v il Paper 
C om pany (L im ite d ) , th e  lo a d in g  of th e  cargo be ing  
e n t ire ly  com ple ted on the 22nd O ct. 1875.

7. T he  b i l l  o f la d in g  was, on th e  22nd Oct. 1875, 
d u ly  s igned  and handed by the  ca p ta in  o f th e  
steam ship Sydenham  to  the  said M r. L e v y , and 
th e  p la in t i f f  alleges th a t  th e  same shou ld  have 
been tra n s m itte d  to  the  p la in t i f f  by  the  said M r. 
L e v y  in  o rde r to  p u t th e  p la in t i f f  in  fu n ds  to  meet 
d ra fts  o f th e  said M r. L e v y  upon th e  p la in t if f  
u n d e r the  ag reem ent aforesaid.

8. U p o n  th e  23 rd  O ct. 1875, the  said M r. L e v y  
stopped paym en t and h is  a ffa irs  w ere  p laced in  
liq u id a tio n . T h e liq u id a to rh a v in g o b ta in e d  posses
sion  o f the  said b i l l  o f la d in g  in s tru c te d  th e  B a n k  
o f A lg ie rs  to  tra n s m it i t  to  th e ir  correspondents 
in  London , who are the  defendants, w ith  d irec tions  
n o t to  p a rt w ith  the same u n t i l  th e y  w ere  pa id  the  
sum of 538?. 4s. 2 d „  the  a lleged va lue  o f th e  cargo 
of 250 tons o f pa lm  leaves.

9. U p o n  the  4 th  N o v . 1875, th e  p la in t if f ,  h a v in g  
pa id  th e  d ra fts  o f the  said M r .  L e v y  to  a la rge  
am oun t, w h ich  a m o u n t is s t i l l  due to  th e  p la in t if f ,  
app lied  to  the  defendants fo r  the  b i l l  o f la d in g , b u t 
was in fo rm e d  o f the  in s tru c tio n s  th e y  had 
received. T he  p la in t if f  c la im ed th e  b i l l  o f la d in g  
under h is  said agreem ent w ith  the said M r. L e v y , 
b u t the  de fendants refused  to  p a r t  w ith  same 
unless th e y  were pa id  the sum  o f 538?. 4s. 2cZ.

10. T he  p la in t if f ,  on the  8 th  N o v . 1875 u n d e r 
p ro te s t paid to  th e  de fendants the  sum  o f 
538?. 4s. 2d., and obta ined the  said b i l l  o f la d in g .

P
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T he y  then  handed over th e  b il l  o f la d in g  to  the  [ 
said T o v il P aper Com pany (L im ite d )  in  p e rfo rm 
ance o f the  co n tra c t aforesaid.

11. The  p la in t if f  alleges th a t  th e  defendants 
im p ro p e rly  w ith h e ld  fro m  th e  p la in t i f f  the  said b i l l  
o f la d in g  to  w h ich  the p la in t i f f  was e n tit le d  under 
th e  sa id  agreem ent w ith  th e  said M r.  L e vy .

T he  p la in t if f  c la im s : F irs t ,  th e  p a ym e n t o f 
538(. 4«. 2d. and in te re s t the re o n  a t 51. p e r cent, 
fro m  th e  8 th  N o v . 1875 u n t i l  ju d g m e n t ; secondly, 
250Z. damages fo r  th e  d e ten tio n  o f th e  b i l l  o f 
la d in g ;  th ird ly ,  such fu r th e r  o r  o th e r re lie f as the 
n a tu re  o f the  case m ay requ ire .

T he  fo llo w in g  was th e  second pa rag raph  o f th e  
s ta tem en t o f defence:

T he  defendants d em ur to  the  p la in t i f f ’s s ta te 
m en t o f c la im  and say th a t  th e  same is bad in  law  
on th e  g ro u n d  th a t  i t  shows no lega l t i t le  in  the  
p la in t i f f  to  th e  b i l l  o f la d in g  in  question, and th a t 
th e  m ere  breach o f  an agreem ent on th e  p a rt o f 
M r .  L e v y  (assum ing  th a t  i t  app lied  to  the  cargo in  
question , w h ich  is  n o t a lleged) gave no le g a l t i t le  
to  th e  b i l l  o f  la d in g  as aga ins t th e  liq u id a to r  o r 
th e  defendants u n d e r the circum stances m entioned  
in  th e  p la in t if f 's  s ta tem en t o f c la im , so as to  
e n t it le  th e  p la in t if f  to  recover th e  m oney c la im ed; 
and on o th e r  g rounds in  la w  su ffic ie n t to  susta in  
th e  dem urre r.

T he  fo llo w in g  were th e  p la in t i f f ’s p o in ts  o f 
a rg u m e n t: F irs t ,  th e  s ta tem en t of c la im  shows a 
lega l t i t le  in  th e  p la in t if f  to  the  b il l  o f la d in g ; 
secondly, th e  s ta tem en t o f c la im  shows an e q u it 
able t i t le  in  the  p la in t if f  to  the b i l l  o f la d in g ; 
th ird ly ,  th e  s ta tem en t o f c la im  shows th a t the  
assignee o f M r. L e v y  took the  b i l l  o f la d in g  sub 
je c t to  its  p rev ious hyp o th e ca tio n  to  the  p la in t if f ,  
and th e  de fendan ts  as agents o f th e  assignee can 
have no b e tte r  t i t le ;  fo u r th ly ,  th e  p la in t i f f  has a 
leg a l t i t le  to  th e  5387. 4s. 2 d . ; f if th ly ,  the p la in t if f  
has an equ itab le  t i t le  to  the  5387. 4s. 2d.

T he  fo llo w in g  w ere th e  de fendan ts ’ p o in ts : 
T he  defendants contend th a t  the  s ta tem en t o f 
c la im  does n o t show such a t i t le  in  the  p la in t if f  to  
th e  b i l l  o f la d in g  and such a w ro n g fu l d e ten tio n  
th e re o f b y  the  defendants fro m  h im  as en title s  h im  
to  recover back th e  money paid to  ob ta in  possession 
o f th e  docum ent. T h a t the re  was no hypo theca 
t io n  o f  th e  docum en t by  M r.  L e v y  so as to  pass 
th e  p ro p e rty  in  i t  to  th e  p la in t if f .  T h a t th e  m ere 
breach o f  an agreem ent on th e  p a rt o f M r .  L e v y , 
assum ing  th a t i t  app lied  to  th e  cargo in  question 
(w h ich  is  n o t a lleged), gaveno  t i t le  to  the  p la in t if f ,  
a fte r  L e v y ’s a ffa irs  were p laced in  liq u id a tio n , to  
have th e  b i l l  o f la d in g  de live red  up  to  h im  w ith o u t 
paym e n t o f th e  va lue o f the  cargo.' T h a t th e  mere 
fa c t o f th e  p la in t if f  h a v in g  pa id  th e  d ra fts  o f 
M r. L e v y , and M r. L e v y  h a v in g  become indeb ted  
to  th e  p la in t if f ,  gave h im  no lega l r ig h t  to  the  b il l  
o f la d in g  so as to  su p p ort th is  action.

H o l l  a rg ifed fo r  the defendants.— T he  facts 
stated p u t the  p la in t if f 's  c la im  w ith in  the  decision 
o f  Chinnock  v . S ainsbury  (6 J u r. N . S. 1318). T h a t 
was a d e m u rre r to  a b i l l  in  e q u ity  w h ich  prayed 
su b s ta n tia lly , as was he ld  by  th e  M as te r o f the  
R o lls , fo r  th e  specific perfo rm ance o f a co n tra c t 
o f  a g e n c y ; in  cons ide ra tion  o f th e  p la in t if fs  
(auctioneers) h a v in g  advanced to  the  de fendan t a 
sum  o f m oney, th e  de fendant agreed in  w r it in g  
to  deposit w ith  th e m  fo r sale the  w ho le  o f h is 
co lle c tio n  o f p ic tu res , &c., upon  the  u n d e rs ta n d in g  
th a t  th e  am oun t o f advances and the  com m ission  
were to  be deducted fro m  the  proceeds o f  the  sale.

T he  de fendan t deposited o n ly  a p o rtio n  o f  the  
co lle c tio n  w h ich , how erer, the  p la in t if fs  proceeded 
to  se ll, b u t i t  rea lised  a ve ry  m uch  sm a lle r sum  
th a n  was an tic ip a te d  ; in  fac t n o t m ore than  h a lf 
the  am o u n t of theadvances. T he  defendant refused 
to  depos it fo r  sale th e  re m a in in g  p o rtio n  of the 
co llec tion , and th e  p la in t if fs  f ile d  th e ir  b i l l  fo r 
specific pe rfo rm ance  o f th e  agreem ent. T he  
d e m u rre r to  th is  b i l l  was a llow ed. T he  M a s te r  of 
th e  R o lls  considered th a t “ th e  o b je c t o f th e  b i l l  
was to  have i t  declared th a t  th e  p ro p e rty  
n o t de live red  to  th e  p la in tif fs  is a s e cu rity  fo r 
th e  a m o u n t advanced upon th e  p ro p e rty  w h ich  
was handed ove r to  them . O n the  facts o f 
th e  case, I  am  o f op in io n  th a t  the  15001. was 
n o t advanced on th e  s e cu rity  o f the  p ro p e rty  
n o t deposited w ith  th e  p la in t i f f s ; th e  p ro 
p e rty  was handed o ve r a t d if fe re n t tim es, and 
the re  was no re fu s a l on th e  p a rt o f th e  p la in t if fs  
to  advance th e  m oney u n t i l  th e  w ho le  co lle c tio n  
was deposited. I t  m us t the re fo re  be assumed 
th a t  th e y  were sa tis fied  w ith  th e  s e cu rity  o ffered 
b y  th e  a m o u n t deposited w ith  them . I  am  of 
op in ion , the re fo re , th a t  no case has been made 
o u t fo r  e n fo rc in g  the  co n tra c t in  th is  co u rt. The  
p la in t if fs  m u s t proceed a t law  to  asce rta in  w h a t is 
due to  them  on account o f th e lo a n a n d  com m ission, 
and fo r  th e  damages w h ich  th e y  have susta ined.”  
T he  p la in t if f  has th e  same rem edy in  th is  case, 
b u t he cannot b e h e ld  to  have m e t the  b ills  d ra w n  
b y  L e v y  on tho  s e c u rity  of th is  cargo o f w h ic h  
the  b i l l  o f la d in g  had n o t been deposited w ith  h im .

B e n ja m in , Q .C. (w ith  h im  Anderson), fo r  the 
p la in t if f .— The p la in t if f  had a su ffic ien t equ itab le  
t i t le  to  th is  b i l l  o f la d in g , on the  agreem ent 
a lleged, to  su p p o rt h is  c la im  in  th is  action. 
OM nnock  v. S a in sb u ry  is c ite d  and discussed in  
F is h e r on M ortgages . The  e ffect o f i t  is s ta ted 
in  these w ords  (sect. 3 ): “ A  m ere co n tra c t to  
deposit p ro p e rty  fo r sale, and o u t of the  proceeds 
to  pay advances made by th e  in tended  depositee 
w i l l  no t am ount to  a seo u ritj', i f  i t  appear th a t 
the  advances were n o t in  fa c t made on the  secu rity  
o f the  p ro p e rty , b u t w ill be trea ted  o n ly  as a 
co n tra c t to  m ake a deposit.”  H e re , how ever, i t  
appears th a t p la in t i f f ’s advances were in  fact 
made on the  s e cu rity  o f these hypo theca tions, 
and th a t  the  agreem ent was to  g ive  p la in t i f f  a 
lie n  upon each cargo shipped. M r .  F ishe r, in  
t re a t in g  of A g e n cy  L iens, says in  sect. 201 : “  A n  
agent w ho  has advanced m oney o r  in c u rre d  lia 
b i l i t y  on account o f h is p r in c ip a l is  p ro tec ted  by 
a lie n  on th e  p ro p e r ty  in  respect o f w h ich  the  
advances w ere  made, o r on th e  produce o f the  sale 
o f i t .  A n  a rm y  agent, there fore , in  respect o f h is  
advances to  an o ffice r fo r  h is  o u tf it ,  has a lie n  on 
th e  purchase-m oney o f h is  co m m is s io n ; and a 
person w h o  has carried  on tra d e  fo r  ano ther, upon 
th e  Btock and  debts, o f w h ich  he m ay re s tra in  the  
assignees in  b a n k ru p tc y  o f h is  p r in c ip a l fro m  
ta k in g  possession. A n  agreem ent th a t the  lender 
o f m oney sha ll be em ployed to  sell, and sha ll be 
repa id  o u t o f  the proceeds o f goods expected to  
be purchased, the re  be ing  no co n tra c t fo r the  
purchase o f such goods, w i l l  n o t how ever g ive  
b im  a lie n  upon goods w h ic h  are a fte rw a rd s  p u r
chased and sent, b u t were n o t pa id  fo r  w ith  the 
m oney advanced.”  The a u th o r ity  fo r  the  la s t-  
m en tioned  instance, Beane  v . B yrnes  (13 W . R . 
299), does n o t a p p ly  to. th is  case, fo r  here  th e  
purchase was com ple ted w ith  the  m oney d ra w n  
b y  L e v y  upon th e  p la in tif f .  T h is  is a case w ith in
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Ex. Div.] F is h e r  v . Sm it h . [Ex. Div.

th e  a p p lica tio n  o f B ris to w  v . W hitm ore  (9 H . o f L . 
Cas. 391). [C ockburn, O .J.— H o w  can th e  defen
dants contend th a t  th is  is  n o t an equ itab le  lie n  
w h ic h  th e  p la in t i f f  possesses over th e  h i l l  o f 
la d in g  ?]

R o ll,  in  re p ly .— T he  s ta tem en t o f c la im  does 
n o t m ake i t  c lea r th a t  th e  cargo was purchased b y  
p la in t i f f ’s advances, n o r th a t  th is  b i l l  o f la d in g  
w o u ld  have been hypo theca ted  to  the p la in t i f f  i f  
L e v y  had n o t stopped paym en t. [C ockburn, 
C .J.— T he  facts m ay be loose ly sta ted, b u t the  
e ffect is to  m ake the  case in  m y  op in io n  too c lear fo r  
a rg u m e n t]. A t  a ll events C hinnock  v. S a insbu ry  
is an a u th o r ity  d is t in c t ly  in  th e  defendants’ 
favour.

Cockburn, J ,— I  th in k  upon th e  s ta tem en t of 
c la im  the re  can be no question  th a t  th is  cargo o f 
250 tons o f pa lm  leaves was shipped under the  
agreem ent s ta ted between L e v y  and th e  p la in 
t i f f ,  th a t L e v y  had  d ra w n  upon p la in t if f  fo r th e  
funds  to  purchase the  cargo, and th a t in  p u r 
suance o f th e  agreem ent th e  b i l l  o f la d in g  o u g h t to  
have been hypo theca ted  to  p la in t if f  as the  se cu rity  
upon w h ic h  ho a llow ed  L e v y  to  d ra w  upon h im . 
T h is  b e ing  so, th e  p la in t i f f  was e n t it le d  a t least in  
e q u ity  to  be pa id  h is  advances o u t o f  th e  va lue  o f 
th e  cargo  sh ipped u n d e r h is  agreem ent w ith  
L evy .

M ellor and F ield  J .J . concurred.
Judgm ent fo r  p la in t if f .

S o lic ito r  fo r  th e  p la in t if f ,  A. G. D itto n .
S o lic ito rs  fo r  the  de fendants, L yn e  and H o lm a n

E X C H E Q U E R  D IV IS IO N .
Reported by H . L e ig h  and A . P aw son , Esqrs., Barristers- 

at-Law.

M a y  29 an d  30, 1876.

(B e fo re  K elly, C .B ., and Cleasby, B.)
F isher  v. Sm it h .

M a rin e  insurance  —  S h ipow ne r and insu rance  
broker— B ro k e r em ploying  a  sub-agent—L ie n  a f  
sub-agent f o r  p rem ium s p a id  by h im — P r in c ip a l 
and  agent— Notice.

The p la in t if f ,  a  sh ipowner, who had, on several 
occasions d u r in g  three years prev ious ly , employed
S. and  Co. as insurance brokers, to effect m a rin e  
insurances f o r  h im , au tho rised  them  to effect an  
insu rance  f o r  h im  on a  cargo by a  sh ip  o f  his, 
w h ich  they acco rd ing ly  d id  through the sub
agency o f  the defendant,, also a n  insurance  broker, 
who p a id  the p re m iu m s on the policies, an d  who 
had on previous occasions, by the ins tru c tio n s  o f
S. an d  Co., effected po lic ies f o r  the p la in t i f f  and  
other persons. The defendant hadno tice  th ro u g h 
out th a t S. an d  Co. were ac ting  as brokers, and  
th a t the p la in t i f f  was th e ir  p r in c ip a l;  bu t the 
p la in t i f f  d id  no t know, u n t i l  a fte r  the p o lic ie s  had  
been effected, th a t they had been effected through  
the defendant, o r by an y  other person th a n  8. and  
Co. The p la in t if f ,  who had m o n th ly  accounts 
w ith  8 .  an d  Co. in  such m a tte rs ,p a id  th e m ,in  due 
an d  u su a l course o f  business between them, th e ir  
m on th ly  accounts, in  which, in  u su a l course, they 
debited h im  w ith  the am oun t o f  the p rem ium s on 
the polic ies in  question, but he ne ither asked f o r  
n o r  received the po lic ies  a t th a t tim e. The defen
dan t, who w as aw are o f  the course o f  dea ling  
between the p la in t i f f  and  S k in n e r and  Co., paid, 
the p rem ium s in  u sua l course to the underw rite rs  
on effecting the po lic ies , and , in  accordance w ith

the u su a l course o f  business between h im  and  8 . 
and Co., sent a debit note o f  such p re m iu m s  to 
8 . and  Co., w ith  whom  he had m on th ly  accounts 

f o r  insurances effected by h im  u nder th e ir  
in s tru c tio n s  f o r  the p la in t i f f  an d  other p e r
sons ;  bu t he kept the po lic ies  in  h is  own hands, 
as was h is u su a l p ractice , u n t i l  the p rem ium s  
should be re p a id  h im  by 8 . an d  Co. H e  subse
quently  delivered h is  m on th ly  account to 8 . and  
Co., w h ich inc luded , am ong other items, the 
p rem ium s on the po lic ies  in  question, but S. and  
Co. never settled such account, o r repa id  h im  the 
p rem ium s p a id  by h im  as above m entioned.

A  loss hav ing  occurred, the p la in t i f f  brought an  
action  o f  detinue f o r  the po lic ies  aga inst the 
defendant, who, in  answer thereto, set up  a  lie n  
on the po lic ies  f o r  the p rem ium s p a id b y  h im  upon  
them, and  i t  was

H e ld  by the Exchequer D iv is io n  (K e lly , C .B ., and  
Cleasby, B  ), th a t the defendant had no such lien , 
the re la tio n  an d  course o f  dea ling  between the 
pa rties  crea ting  no l ia b i l i t y  asbetween th e p la in t if f  
and the defendant, an d  th a t the contract between
S. and  Co. an d  the defendant an d  the l ia b i l i t y  
a ris in g  there from  were confined to themselves 
alone, an d  its  effect c le a rly  was th a t the defendant 
should look to S. &  Co. alone f o r  repaym ent o f  
the p re m iu m s advanced by h im  to the u nder
w rite rs .

W estw ood« . B e ll and  ano the r (4 Camp. 349) d is 
tingu ished .

T h is  is an action  of d e tin ue  to  recove r fo u r  po lic ies  
o f m a rin e  insurance  effected upon  a cargo o f stee l 
ra ils , pe r steam er E . S. M il l ig a n ,  and m oney pay
able upon  accounts, fo r  m oney le n t and m oney re 
ceived fo r the  use o f th e  p la in t if f ,  and  fo r  in te re s t, 
and fo r m oneys due on accounts stated, and th e  
am oun t c la im ed as damages is  3200?.

The defendant pleaded a den ia l o f  th e  de tinue  
o f th e  said po lic ies, o r  any o f them  ; and, secondly, 
a den ia l o f th e  p la in t i f f ’s p ro p e rty  in  th e  po lic ies  ; 
and, th ird ly ,  th a t he had a lie n  on th e m  fo r  p re 
m iu m s  pa id  b y  h im  as an insu rance  b ro k e r upon  
and fo r  the said po lic ies respec tive ly  o f th e  p la in 
t i f f ,  and a t h is request, w h ich  p re m iu m s rem ained  
due and payable b y  th e  p la in t if f  to  the  de fendant 
d u r in g  the  said de ten tio n  ; and, fo u r th ly ,  a genera l 
lie n  o f the  defendant fo r m oney due b y  th e  p la in 
t i f f  to  the  de fendant as insu rance  b ro k e r fo r  
e ffe c tin g  th e  said po lic ies and o th e r polic ies as 
such b ro ke r, and fo r  m oney pa id  fo r  p rem ium s on 
th e  said polic ies, and o th e r po lic ies effected b y  th e  
defendant as such insu rance  b ro k e r fo r th e  p la in tif f ';  
and f i f th ly ,  s ix th ly , and seven th ly , to  the  rem a in 
in g  coun ts, never indeb ted , paym en t, and set-off.

T he  p la in t if f  rep lied  b y  ta k in g  and jo in in g  issuo 
on th e  above several pleas.

T he  cause came on to  be t r ie d  before A r c h i
ba ld , J . and a com m on ju r y  a t th e  la s t s p rin g  
assizes fo r  G loucestersh ire, he ld  a t G loucester, 
w hen a v e rd ic t was ta ke n  by consent fo r  th e  p la in 
t i f f  fo r  th e  damages in  th e  d e c la ra tion  and 40s. 
costs o f Buit, sub jec t to  th e  op in ion  o f  th e  c o u rt 
upon  th e  fo llo w in g

C a s e .
1. The  p la in t i f f  is a sh ipow ner and m erchan t 

a t B a rro w -in -F u rn e ss , a t Lancash ire , and sole 
sh ippe r a t th a t  place fo r  th e  steel ra ils  o f the  
B a rro w  H e m a tite  S teel C om pany, w h ich  com pany 
carries on i t s  business also in  B a rro w -in -F u rn e ss , 
and are th e  o n ly  m anu fac tu re rs  o f  stee l ra ils  
there.
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T he  de fendant is an insu rance  b ro k e r c a rry in g  
on business a t L iv e rp o o l in  connection w ith  
W . H . B rand .

2. On o r about the  19 th  J u ly  1874, the  p la in t if f  
au tho rised  Messrs. S k in n e r and Co., w ho  are 
insu ra n ce  b ro ke rs  a t B a rro w -in -E u rne ss , to  e ffect 
m a rin e  insurances to  th e  am oun t o f 40001. on 
p a r t  o f  a cargo o f steel ra ils  fro m  B a rro w  to  St. 
Jo h n ’s, N e w  B ru n s w ic k , pe r sh ip  E liz a  S. M i l l i 
ga n , p ro v id e d  th e y  cou ld  e ffect such insurances a t 
40s. per centum .

3. O n  th e  1st A u g . 1874, th e  p la in t i f f  received 
fro m  M essrs. S k in n e r and Co. a cove ring  note, o f 
w h ic h  th e  fo llo w in g  is  a copy :

58, Hindfoot-road, Barrow-in-Furness.
1st Aug. 1874.

Insured for account of Messrs. James Fisher and Sons
40001., per E lizaS . M illig a n , Captain

From Barrow to St. John’s.
On steel rails valued at 4000Z.

“ f. p. a.” “ f. g. a.”
40001. at 40s. per cent....................................
Policy... ........................................................

£ . s. d. 
80 0 0 

0 10 0

10 per cent, of 761. ...
80 10 
7 12

.£72 18 0 
W . J. Sk in n e r  a n d  Co . 
F r e d e r ic k  E v a n s .

T he  le tte rs  “  f. p . a.,”  “  f. g . a.,”  and “  f.  c. and
S . , ”  m ean ing  “  fro m  p a rtic u la r  average,”  “  fo re ig n  
genera l average,”  and “  free  fro m  cap tu re  and 
se izure ,”  re fe r  to  k n o w n  clauses o r cond itions 
w h ic h  w ere to  be am ong th e  te rm s  o f th e  po lic ies. 
T he  d e duc tion  o f 10 p e r cent, in  th e  am o u n t of 
th e  p re m iu m  represents th e  annua l u n d e rw r ite r  s 
d isco u n t, and th e  s ig n a tu re  “  F re d e ric k  E vans  ”  
to  th e  said no te  is  th e  s ig n a tu re  o f th e  c le rk  in  
th e  em ploy of S k in n e r and Co., w ho made o u t the
note. , „

4. T he  p la in t if f  had  em ployed S k in n e r  and Co., 
as insu rance  b roke rs , to  e ffec t po lic ies  o f m arine  
insu rance  on cargoes o f steel ra ils  fo r  abou t th ree  
years. T he re  are no  u n d e rw r ite rs  in  B a rro w , and 
S k in n e r  and Co. effected such insu rances in  L iv e r 
poo l o r Lon do n , e ith e r d ire c t ly  w ith  th e  u n d e r
w r ite rs  o r th ro u g h  o th e r insu rance  b roke rs  in  
those tow ns.

5. T he  p la in t if f  genera lly  knew  th e  nam e of
any insu rance  office w ith  w h ich  S k in n e r and  Co. 
e ffected po lic ies  w ith o u t th e  in te rv e n tio n  o f any 
b ro ke r, and in  the  p resen t case had been in fo rm ed , 
before re ce iv in g  th e  cove rin g  note, th a t the  p o li
cies w h ich  S k in n e r and Co. w ere a u tho rised  to  
e ffec t, as above sta ted, had been effected th ro u g h  
B ra n d  and th e  defendant. .

6. T he  course o f business betw een th e  p la in t i f f  
and S k in n e r and Co., w h ic h  was th e  u sua l course 
o f  business in  th e  trade , was fo r  th a t  f i r m  to  
m ake o u t and d e liv e r  to  th e  p la in t if f ,  on th e  8th 
day o f each m on th , an account, d e b it in g  h im  w ith  
th e  sums o f m oney due and payable by  h im  to  
S k in n e r and Co. in  respect o f prem ium s, b ro k e r
age, and o th e r charges in  re la tio n  to  po lic ies o f 
insu rance  e ffected b y  S k in n e r and Co. fo r the  
p la in t i f f  in  th e  course o f the  m o n th  th e n  p reced ing, 
and  fo r  the  p la in t if f  the reupon  to  pay the  am oun t 
o f such account by  h is  b ills  o f  exchange fo r  th e  
am o u n t a t one m o n th ’s d a te ; and such course of 
business had been re g u la r ly  fo llow ed, and a ll such 
m o n th ly  accounts had been d u ly  paid and se ttled  
u p  to  and in c lu d in g  th a t  fo r J u ly  1874, w h ich  was 
de live red  and p a id  ea rly  in  A u g u s t.

7. O f th is  account the  f ir s t  tw o  item s o f the 
date o f  4 th  A u g . were in  respect o f p re m iu m s fo r 
po lic ies o f insu rance  to  the  am o u n t o f 3750Z., in  
respect o f the  before-m entioned cargo pe r sh ip  E liz a
S. M ill ig a n .  O n th e  5 th  Sept. 1874, th e  p la in 
t i f f  pa id  and se ttle d  such account w ith  S k in n e r 
and Co., b y  h is  b i l l  a t one m on th , w h ich  said b i l l  
was d u ly  honoured and pa id . A n d  th e  p la in t if f  is 
in  no w ay indeb ted  to  S k in n e r and Co. on such o r 
a n y  o th e r account, and a ll accounts between them  
have been lo n g  since settled.

8. T he  p la in t if f  d id  n o t dem and of S k in n e r and 
Co. th e  po lic ies  o f insurance  u n t i l  a fte r  th e  1 3 th  
A u g . 1874, when an average loss accrued in  respect 
o f th e  said cargo o f th e  E liz a  8 . M il l ig a n ,  and 
th e re u p o n  the  p la in t if f  re q u ire d  possession o f the  
said po lic ies  fo r  th e  purpose o f reco ve rin g  the 
am oun t due in  respect thereof. Three  o f these 
polic ies were a t th a t  t im e  in  th e  possession of the 
defendant, u nder th e  c ircum stances h e re in a fte r 
m entioned . T he  fo u r th  p o lic y  has never been in  
th e  defendant’s hands, and as to  th a t p o lic y  no 
question  arises.

9. N o  co m m un ica tion  had, u p  to  th a t  tim e , 
passed between th e  p la in t if f  and th e  defendant, o r 
B ra n d , n o r  d id  th e  p la in t if f  kn o w  th a t  S k in n e r and 
Co. had  n o t pa id  th e  p re m iu m  on the  po lic ies, b u t  
when the  p la in t if f  re q u ire d  th e  po lic ies he found 
th a t th e  th ree  above m en tioned  w ere in  the  pos
session of th e  defendant. H e  the reupon  dem anded 
th e m  fro m  h im , b u t the de fendan t refused to  g ive  
th e m  up, on the g ro u n d  of a lie n  fo r unpa id  p re 
m ium s, he h a v in g  effected the  po lic ies u n d e r the 
c ircum stances h e re in a fte r m entioned .

10. S k in n e r and  Co., im m e d ia te ly  upon rece iv ing  
in s tru c tio n s  fro m  th e  p la in t if f  to  p rocu re  insurances 
upon the  cargo o f th e  E liz a  8 . M ill ig a n ,  as before 
set fo rth , com m unica ted  by  le tte r , addressed to  W . 
H . B ra n d , a t L iv e rp o o l, re q u e s tin g  h im  to  p rocu re  
the  said insurances. The  de fendan t answered the  
le t te r  in  h is ow n name, and S k in n e r and Co. con 
tin u e d  th e  correspondence, som etim es addressing 
B ra n d  and som etim es addressing th e  de fendant b y  
name. U lt im a te ly  th e  insurances in  question  were 
effected b y  th e  defendant a t the  request o f S k in n e r 
and Co.

11. T he  de fendan t sent d e b it notes o f the  p re 
m ium s pa id  in  respect o f such po lic ies to  S k in n e r 
and Co., and also fo rw a rd e d  to  S k in n e r and Co. 
copies o f th e  sa id  polic ies, and such copies were 
rece ived fro m  th e  defendant on th e  51 h  A u g . 1874. 
A  d u p lica te  o f one o f such copies accompanies and 
fo rm s  p a rt o f th is  case. T he  2 |  pe r cent, m en
tio n e d  in  th e  no te  a t th e  foot o f the  copies of the  
po lic ies  represen ts one m o ie ty  o f the  b rokerage of 
51. pe r cent, a llow ed by th e  u n d e rw rite rs , and the  
10 pe r cent, represen ts th e  usua l d iscoun t a llow ed 
b y  a ll u n d e rw rite rs  to  b ro ke rs , and  the  b roke rs  to  
m erchants, (a)

12. S k in n e r and Co. have effected various 
polic ies o f m arine  insu rance  th ro u g h  th e  said 
W . 11. B ra n d  and the  de fendan t d u r in g  the  course 
o f s ix  m on ths, o r thereabouts, upon the  te rm s o f 
sh a rin g  equa lly  th e  b roke rage  fee o f 5Z. p e r cent, 
in  respect o f th e  p rem ium s payable on such 
po lic ies ; and the  course o f business was fo r  the

(a.) The usual brokerage of 51. per cent, allowed to the 
underwriters was shared between Skinner and Co. ana 
the defendant, the sub-agent, and the latter in his 
account with S. and Co. credited them with brokerage 
on the transaction at 21 |per cent., being the moiety of 
such usual allowance.
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said W . H . B rand , o r  the  de fendant, to  effect I 
th e  p o licy  w ith  the  u n d e rw r ite rs , and p ro cu re  and 
d e live r to  S k in n e r and Co. copies o f th e  po lic ies, 
and also to  send to  S k in n e r and Co. a deb it note o f 
the  p rem ium s pa id , an d  a t th e  com m encem ent o f 
each m on th  to  m ake o u t and d e live r to  S k in n e r  and 
Co. an account d e b it in g  them  w ith  th e  m oney due 
in  respect o f the  p rem ium s p a id  on th e  several 
insurances e ffected fo r  th e m  d u r in g  th e  m o n th  
th e n  p reced ing , and  on th e  10th o f each m on th  
th e  account o f p rem ium s p a id  on th e  p reced ing  
m o n th  was pa id .

13. I t  was n o t th e  usual p ractice  fo r  th e  defen
d a n t o r B ra n d  .to p a rt w ith  th e  o r ig in a l s tam ped 
po lic ies to  S k in n e r and Co. u n t i l  th e  p rem ium s 
were rece ived  from  S k in n e r and Co.

14. The de fendan t sent to  S k in n e r and Co. 
d u r in g  the  f ir s t  week in  A u g u s t the usua l m o n th ly  
account fo r  such p rem ium s due fo r  th e  m o n th  of 
J u ly  1874, and in se rte d  in  such account, as the 
tw o  la s t item s in  p o in t o f date, 261 7s. and 
261. 11s. 9d., p rem ium s due and payable in  respect 
o f th e  po lic ies effected upon the  said cargo o f  the 
E liz a  8 . M il l ig a n .  U pon  exam ina tion  o f such 
account S k in n e r and Co. objected to such account 
as in co rre c t, on th e  g ro u n d  th a t  such la s t ite m s  
o u g h t n o t to  have been in tro d u e d  u n t i l  th e  account 
fo r  the  n e x t m o n th  (A u g u s t). The  de fendant ad
m itte d  such o b je c tio n  to  be va lid  ; th e  account fo r 
th e  m o n th  of J u ly  was corrected  a cco rd in g ly , and 
pa id .

15. E a r ly  in  Septem ber, 1874, th e  de fendant 
de live red  the  usua l m o n th ly  account o f the  sums 
due and payable in  respect o f p re m iu m s pa id  
d u r in g  th e  m o n th  o f A u g u s t, in c lu d in g  th e  tw o  
ite m s  m entioued  in  th e  las t parag raph , and tra n s 
fe rre d  fro m  th e  p r io r  account as before m entioned , 
b u t S k in n e r and Co. have n o t pa id  such account. 
T he  de fendan t de ta ins th e  th ree  po lic ies in  d is p u te ; 
f irs t ,  on the  g ro u n d  o f a lie n  fo r  the  unpaid  p re 
m iu m s  on th e  p o lic ie s ; secondly, on the  g ro u n d  
o f a genera l lieu  fo r  un p a id  p rem ium s on o ther 
polic ies effected under s im ila r  c ircum stances fo r 
the  benefit o f th e  p la in t if f ,  upon  in s tru c tio n s  
received fro m  S k in n e r and Co.

16. The  defendant had no tice  th ro u g h o u t the 
tra n sa c tio n  th a t S k in n e r and Co. were a c tin g  as 
b rokers, and th a t the  p la in t i f f  was th e ir  p r in 
cipal.

17. The  p re m iu m s pa id  b y  th e  de fendan t on the 
th ree  po lic ies deta ined by h im  and s t i l l  o w in g  to  
h im , am oun t to  521. 18s. 9d. T he  p rem ium s pa id  
by  th e  de fendant on o th e r po lic ies  effected by  h im  
fo r  th e  benefit o f th e  p la in t if f  on the  in s tru c tio n s  
o f S k in n e r and Co., u n d e r s im ila r  c ircum stances 
to  those sta ted above, and s t i l l  o w in g  to  h im , 
am oun t to  a m uch  la rg e r sum.

I t  is agreed between the  parties  th a t th e  p lead
in g s  in  th is  ac tion  on b o th  sides sha ll fo rm  p a rt 
o f th e  special case, also th a t th e  co u rt be a t l ib e r ty  
to  d raw  any inferences o r fin d  any fa c t w h ich  in  the 
op in io n  o f the  co u rt a ju r y  o u g h t to  have d raw n  
o r found .

T he  questions fo r  the  o p in io n  of th e  c o u rt are, 
f irs t ,  w h e th e r th e  defendant was e n tit le d  to  re ta in  
th e  said po lic ies  of insurance  as aga inst th e  p la in 
t i f f  in  respect of a lie n  fo r  th e  p rem ium s on those 
p o lic ie s ; secondly, w he the r he was e n tit le d  to  
re ta in  the  said polic ies in  respect o f a genera l lie n  
fo r  the  Unpaid p re m iu m s upon th e  o the r po lic ies 
m entioned  in  th e  15 th  p a ra g ra ph  o f th is  case.

I f  th e  c o u rt sha ll be o f  op in io n  in  th e  a ffirm a-

1 t iv e  on b o th  questions, th e  v e rd ic t entered fo r  th e  
p la in t if f  is to  be set aside, and a v e rd ic t en te red  fo r  
the  de fendant genera lly , w ith  costs. I f  the  c o u rt 
sha ll be o f o p in io n  in  th e  a ff irm a tiv e  on th e  f ir s t  
question  on ly , a v e rd ic t is  to  be en tered  fo r  the  de
fendant w ith  costs, except on th e  1st, 2nd , and 10 th  
pleas, on w h ich  a v e rd ic t is  to  be en tered  fo r th e  
p la in t if f .  I f  the  c o u rt sha ll be o f o p in io n  in  the  
negative  on b o th  questions, th e  v e rd ic t entered 
fo r  the p la in t if f  is to  s tand  fo r  30001. w ith  costs, 
to  be reduced to  40s. upon th e  th ree  po lic ies  in  the  
de fendant’s possession be ing  g ive n  up  to  th e  
p la in t if f .

T he  p la in t if f ’s po in ts  fo r  a rg u m e n t:— F irs t ,  th a t 
the re  was no p r iv i t y  o f co n tra c t between the  
p la in t if f  and th e  de fendan t u n d e r the  c irc u m 
stances sta ted in  the  case o u t o f w h ich  any lie n , 
e ith e r genera l o r specific, cou ld  arise in  respect o f 
the  p rem ium s on the  polic ies effected th ro u g h  th e  
de fendant, by S k in n e r and Co. Secondly, th a t  
S k in n e r and Co. were the  de fendant’s agents to  
receive the  am o u n t of th e  p re m iu m s, and the  
p la in t if f  has pa id  S k in n e r and Co. th e  w hole  o f 
such am oun t. T h ird ly ,  th a t  th e  defendant, w ith  
a know ledge th a t  S k in n e r  and Co. w ere  o n ly  
b roke rs , and were a c tin g  fo r  th e  p la in t if f ,  a llow ed 
th e  p la in t if f  to  pay th e  p rem ium s to  them , and 
se ttle  h is  accounts w ith  them  on th a t  fo o ting . 
F o u r th ly , th a t  th e  de fendant has w aved h is  lie n  
as aga inst th e  p la in t if f .  F i f th ly ,  th a t  th e  de
fendant elected to  ta ke  the  exc lus ive  l ia b i l i t y  o f  
S k in n e r and Co. fo r  the  p rem ium s. S ix th ly , th a t  
S k in n e r and Co. have pa id  th e  de fendants th e  
p re m iu m s in  respect o f th e  po lic ies ela im ed.

T he  de fendant’s po in ts  fo r  a rg u m e n t:— F irs t ,  
th a t the  de fendant, h a v in g  e ffected the  po lic ies sued 
fo r  in  th is  action, and paid th e  p rem ium s the reon  
in  h is  business o f an insurance  b roke r, has a lie n  
upon such policies fo r  the  p rem ium s so pa id , as 
aga ins t eve rybody o therw ise  h a v in g  a r ig h t  to  th e  
possession o f such polic ies. Secondly, th a t  th e  
de fendan t has such a lie n , n o tw ith s ta n d in g  th a t 
th e  po lic ies were effected th ro u g h  th e  in s tru c tio n s  
o f Messrs. S k in n e r and Co., also insu rance  b roke rs , 
p a r t ic u la r ly  as they  kn e w  th a t th e  po lic ies were 
effected b y  the  de fendan t as an insu rance  b roke r. 
T h ird ly ,  th a t the  f ir s t  and second questions fo r  the 
op in io n  o f th e  co u rt, and each o f them , o u g h t to  
be answered and decided in  the  a ffirm a tive .

P ow ell, Q C. (w ith  w hom  was P r itc h a rd ) ,  fo r  the  
p la in t if f .— The question  in  substance is  w h e th e r 
the  p la in t if f  h a v in g  em ployed S k in n e r and Co., as 
h is  b roke rs , and paid th e m  every p enny  th e y  were 
e n tit le d  to, and S k in n e r and  Co. h a v in g  em ployed 
the  defendant as th e ir  a gen t in  th e  m a tte r, and 
n o t h a v in g  p a id  h im , th e  de fendan t as such sub
agent, and k n o w in g  a ll th e  facts a t th e  tim e , can 
recover fro m  th e  p la in tif fs  th e  moneys w h ich  
S k in n e r and Co. o u g h t to  have pa id , b u t  fa ile d  to  
pay h im . T he  p rin c ip le  w ith  re g a rd  to  the em 
p lo ym e n t of a sub-agent is c le a rly  la id  dow n 
in  S to ry  on A gency, parag raphs 387 and 388 
(8 th  ed it., p. 474). T he  case is de fec tive  in  
n o t s ta tin g  w h e th e r o r n o t th e  p la in t if f  kn e w  
o f th e  em p loym en t of the  sub-agent, before o r 
a t th e  tim e ' the  po lic ies  were effected. T he  
case o f P ow er and another v . B utcher and a n 
other (10 B . and C. 329), is  an a u th o r ity  fo r  th e  
p ro p o s itio n  th a t i f  a m e rch a n t d ire c ts  a b ro ke r 
to  insu re  and the  b ro ke r does n o t pay the  p re 
m iu m  and the  p r in c ip a l does, th e  b ro k e r can 
nevertheless recove r i t .  T h is  agrees w ith  the  ru le
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as la id  dow n in  A rn o u ld  on In su ra n ce , pp. 194-5-6, 
4 th  e d it., by  M aehlach lau.

H . M atthews, Q.C. (w ith  h im  was J. 0 . O r iffits ,
Q .C .)fo r  the  defendant, contra .— T he f ir s t  p o in t is 
th a t  th e  de fendant had a lie n  on th e  polic ies fo r  
th e  am oun t of p re m iu m s  p a id  b y  h im  upon 
them . I n  th e  face o f  th e  a u th o r it ie s  a genera l 
lie n  is  n o t here c la im ed o r contended f o r ;  b u t 
as aga in s t th e  p la in t if f  a lie n  fo r  a l l  p re 
m iu m s  pa id  in  respect of these p a rt ic u la r  po lic ies. 
T he  de fendant here is w ith in  the  ru le  o f law  
s ta ted  and assigned and la id  dow n in  M aans  v. 
Henderson and  others (1 E as t, 336), and h a v in g  
p a id  these p re m iu m s, he has a lie n  fo r  them  on the 
po lic ies on w h ich  th e y  were so paid. [ K e l l y , 
C .B .— Is  th e re  n o t a d is t in c tio n  th a t  in  th a t  case 
th e  th ir d  person was no t, as here, a b ro k e r P] I t  
is contended th a t no such d is tin c tio n  is k n o w n  to  
th e  la w  : (M a n n  v. F orreste r, 4 Cam pb. 60 ; O live  
v . S m ith  (pe r G ibbs, 0 . J .), 5 T a u n t. 56; 2 Rose 122.) 
T he  p o in t is, n o t w he the r o r  n o t th e  p la in t if f  knew  
th a t  th e  de fendan t acted as th e  b ro ke r, b u t i t  is 
th a t  th e  de fendant expended m oney on th e  p o lic y  
th e  benefit o f w h ich  the p la in t i f f  c la im s, and  can 
o n ly  c la im  w ith  th e  b u rd e n  o f th e  lie n  on i t : 
( Westwood v . F e ll,  4 Cam pb. 349.) H a d  the  
de fendan t done a n y th in g  to  induce  th e  p la in t if f  
to  pay S k in n e r and Co. i t  m ig h t have been 
considered  a paym e n t to  th e  defendant, whose 
lie n  can o n ly  be so d is c h a rg e d : (H e a ld  and
others v . K e n w o rthy , 10 E x . 739 ; 24 L .J . 76 E x .) 
A  sub-agent e ffe c tin g  an insu rance  has a lie n  on 
th e  p o lic y  fo r  th e  p re m iu m s paid by  h im , even 
a lth o u g h  he has no a u th o r ity  fro m  th e  p r in c ip a l:

Whitehead v. Vaughan, 6 East, 523, note 6 ;
Westwood v. Bell, ub i sup.;
Lanyon  v. Blanchard, 2 Camp. 597;
Story on Agency, s. 389 ;
1 Arnould Marine Insurance, p. 197.

T he  lie n  accrues fo r  w o rk  done, w h e th e r he has 
th e  a u th o r ity  o f th e  o r ig in a l p r in c ip a l o r no t. I f  
he  has none, th e  p la in t if f  is  n o t e n tit le d  to  the  
p o lic y ;  i f  he takes up th e  p o lic y , th e  p r in c ip a l 
ra tif ie s  h is  acts (pe r G ibbs, C .J. in  Westwood v. 
B e ll) .  T he  lie n  once a tta c h in g , attaches aga inst 
a l l  th e  w o rld , and con tinues u n t i l  i t  is d isch a rg e d :

2 Duer’s Law of Marine Insurance (American) p. 282, 
sed. 2, 3, et seq. ■.

Thre lfa ll v. Borwick, in the Exchequer Chamber, on 
appeal from the Queen’s Bench, 32 L. T . Rep. N . S. 
95 ; 44 L. J. 87, Q. B .; s. c. nom. Thre lfa ll v. Bor- 
wick, L. Rep. 10 Q. B. 210.

P ow e ll Q.C., in  rep ly , c ite d
Smyth and others v. Anderson, 7 C. B. 21; 18 L. J. 

109, O .P .; 13 Jar. 211;
Pinnock and another v. Harrison, 3 M. & W . 532 ; 7 

L. J., N . S., 137, Ex.
Kelly, C .B .— I t  is e ssen tia lly  necessary to  look 

a t th e  prec ise  facts o f  th e  case w hen we are  about 
to  p ronounce a decis ion  upon  i t ,  because i t  w i l l  be 
found  th a t  th e y  d if fe r  e n tire ly  fro m  those in  any 
o f the  cases w h ich  have been c ited  and so ab ly  
dea lt w ith  and  re lie d  on in  the  course o f th is  
a rg u m e n t b y  M r. M a tth e w s  on beha lf o f the  
defendant.

N o w , we fin d  in  th e  p resen t case, as in  every  
o th e r case in  w h ich  he had an y  dea lings w ith  
S k in n e r  and Co., w ith  respect to  th e ir  e ffe c ting  
po lic ies  o f  insu rance  fo r  h im , th a t  th e  p la in t if f  
con trac ted  w ith  them , and w ith  th e m  alone, and 
gave them  no a u th o r ity  to  em p loy a sub-agent 
o r  o therw ise  to  act in  th e  transactions w h ich  to o k  
place between them  than  on h is  beha lf alone, and
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fo r  them selves alone, to  act, and alone to  do th e  
acts w h ich  th e y  were em ployed by h im  to  do in  
th e  m a tte r. M oreover, i t  is  p e rfe c tly  c lea r th a t  a t 
th e  tim e  of th e ir  em p loym en t, and a t th e  t im e  of 
the  m a k in g  of th e  po lic ies, and indeed up  to  the  
t im e  when th e  de fendan t a c tu a lly  effected th e m , 
and so, as betw een h im se lf and th e  u n d e rw r ite rs , 
e n t it le d  h im se lf to  th e  re ce ip t and possession o f 
th e  po lic ies, th e  p la in t if f  had no know ledge  th a t  
th e  de fendant had been em ployed , and had g iv e n  
no  a u th o r ity , express o r  im p lie d , to  S k in n e r and 
Co., to  em ploy h im  o r a n y  o th e r person w ha tever, 
or, by d e lega ting  the  a u th o r ity  con ferred  upon  
them  by tb e ir  con trac ts  w ith  the  p la in t if f ,  to  com 
prom ise  th e  la t te r ’s r ig h ts  in  any way, such, fo r  
instance, as h is  r ig h t  to  th e  possession o f the  
po lic ies.

A n d , in  co n s id e rin g  th e  em p loym en t o f the  
de fendan t b y  S k in n e r and Co., i t  becomes a 
question, to  w h ich  I  w i l l  a d ve rt he rea fte r, w ha t 
was th e  ac tua l co n tra c t between th e m  and the  
de fendan t f — w hether, as betw een h im  and S k in 
ne r and Co., i t  conferred upon  the  de fendant, 
e ith e r in  its  te rm s o r  its  lega l effect, any r ig h t  
w ha teve r to  c la im  a lie n  upon  the  po lic ies  w h ich  
he shou ld  e ffect u n d e r th a t em p loym en t ? A n d , 
as we are e n tit le d  to  d ra w  inferences fro m  th e  
facts s ta ted in  th e  case, I  ow n th e  in fe rence  ap
pears to  m e to  be such as p u t an end to  th e  lie n  
w h ich  the  de fendan t c la im s, and upon th e  g rounds 
w h ich  I  w i l l  a fte rw a rds  state. T o  re v e rt, however, 
a t p resen t to  the  facts.

I t  appears th a t  the  p la in t if f ,  w ho  was a sh ip 
ow ner, had on m any occasions em ployed  S k in n e r 
and Co. to  e ffec t po lic ies  o f m a rin e  insu rance  
on h is  beha lf, and i t  like w ise  appears in  para
g ra p h  2 o f th e  case th a t S k in n e r and Co., w ho 
were insurance  b roke rs , were au tho rised  by the  
p la in t if f  to  e ffect insurances to  th e  am oun t o f 

on th e  cargo in  q u e s tio n ; and i t  appears, 
m oreover, th a t dow n to  th a t tim e , a lth o u g h  o th e r 
transactions had taken  place betw een them , th e  
p la in t if f  had no  know ledge  th a t  an y  o f th e  m any 
insurances e ffected fo r  h im  by S k in n e r and Co. 
had been e ffected th ro u g h  th e  agency o f any o th e r 
persons o r o therw ise  th a n  b y  S k in n e r and Co. 
them selves. Then, i t  fu r th e r  appears b y  pa rag raph  3 
th a t  on th e  1st A u g . 1874, S k in n e r and Co. h a v in g  
been au tho rised  to  e ffect these po lic ies acco rd ing  
to  th e  usua l course o f business between them  and 
th e  p la in t if f ,  sent to  th e  p la in t if f  th e  account o f 
th e ir  c la im  in  respect o f the  p rem ium s thereon , 
am oun ting , less the  usua l d isco u n t o f ten  pe r cent., 
to  72Z. 18s. ( I  need n o t go fu r th e r  in to  th e  account, 
w h ich  has been called the  cove rin g  n o te ) ; and th is  
account was p a id  and se ttled  b y  th e  p la in t if f  in  
the  usua l course b y  means o f a b ill payable a t a 
m o n th ’s date, w h ich  was d u ly  m e t and p a id  at 
m a tu r ity .  N o w , th u s  fa r  i t  appears th a t in  th is , 
as in  num erous o th e r transac tions  w h ich  had p re 
v io u s ly  ta ke n  place, th e  p la in t if f  never d ire c t ly  or 
in d ire c t ly  conferred any a u th o r ity  upon S k in n e r 
and Co. to  e m p lo y  a n y  sub-agents, o r  to  do o th e r
wise th a n  e ffect these insurances them selves. A n d , 
fu r th e r , th a t u n t i l  th e  insurances in  question  had 
been a c tu a lly  effected, th e  p la in t if f ,  d id  n o t even 
k n o w  th a t  S k in n e r and Co. had  em ployed the  
de fendan t o r  any o the r person in  any one o f  these 
transactions.

N ow , th e  c o n tra c t between S k in n e r and Co. 
and th e  p la in t if f ,  u n d e r w h ich  these insurances 
were effected b y  S k in n e r and Co. as insu rance

E is h e e  v . Sm it h .
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b ro ke rs , m u s t be regu la ted  and in te rp re te d  ac
co rd in g  to  th e  course o f dea lin g  between the 
parties , w h ich , and also th e  usua l course o f b u s i
ness in  the trade, appears fro m  pa rag raph  6 o f the  
case to  have been fo r  S k in n e r and Co. to  make 
o u t and d e live r to  the  p la in t if f  on th e  8 th  o f each 
m o n th  an account d e b itin g  the  la t te r  w ith  th e  sum  
o f m oney due and payable b y  h im  to  them  in  
respect o f p re m iu m , brokerage, and o th e r charges 
in  re la tio n  to  po lic ies e ffected b y  o r  th ro u g h  them  
fo r  th e  p la in t if f  iu  the  course o f th e  then  p reced
in g  m on th , and fo r  th e  p la in t if f  to  pay th e  am o u n t 
o f such account b y  b ills  a t one m o n th ’s date. A n d  
i t  is here th a t, exe rc is ing  o u r pow er to  d raw  
in ferences, w hen we f in d  th a t  th is  course o f dea l
in g  was n o t o n ly  th e  course o f business between 
¡Skinner and Co. and the  p la in t if f ,  b u t was the 
usua l course o f business in  th e  tra d e , I  d ra w  the 
in ference, and I  e n te rta in  no d o u b t th a t  th e  defen
d a n t p e rfe c tly  w e ll knew  th a t th a t  was the  course 
o f business between the  pa rties , and th a t  he th e re 
fo re  n o t o n ly  knew  th a t  the  p la in t if f  was the  p r in 
c ipa l in  a ll these transactions, b u t th a t he also 
knew  fro m  th e  course o f business between h im  
and S k in n e r and Co., w ho w ere  to  e ffec t the  p o li
cies, th a t, w h e th e r S k in n e r and Co. shou ld  ob
ta in  them  o r no t, o r w he the r th e y  shou ld  have 
effected th e  po lic ies them selves, o r th ro u g h  
any o th e r perscn, the p rem ium s w ou ld  be pa id  
to  them  by  th e  p la in t if f  on the  8 th  o f  the 
m o n th  succeeding th a t in  w h ich  th e  po lic ies shou ld  
be effected. Then w h a t fo llow s P Such b e in g  the 
co n tra c t between th e  p la in t if f  and S k in n e r and 
C o , th e re  was n o th in g  p o in t in g  to  any sub
agency, o r to  S k in n e r and Co. ta k in g  upon 
them selves to  delegate th e  pow er received by 
them  under th e ir  con tra c t to  any o th e r person. 
U n d e r these circum stances, w ith o u t any a u th o r ity  
fro m  the  p la in t if f ,  o r  any know ledge  on h is  p a rt, 
S k in n e r and Co. effect th e  insurances th ro u g h  the  
m e d iu m a n d  agency o f th e  defendant. T hen  comes 
th e  question, w h a t was th e  re la tio n  and w h a t the 
co n tra c t between th e  de fendan t and S k in n e r and 
Co ? I f  we lo o k  a t th e  case, and  bear in  m in d  
th a t  i t  was (as appears by  pa rag raph  6) th e  same 
course o f dea ling  w h ich  p reva ils  in  th e  trade , then  
on lo o k in g  a t pa ragraphs 9, 10, and 11, we find , 
n o t m e re ly  th a t th e  same course o f dea ling  existed 
between them , b u t th a t th e  de fendant a c tu a lly  sent 
in  h is  m o n th ly  account u n d e r th is  course o f deal
in g  to  S k in n e r and Co, in c lu d in g , am ong o ther 
c la im s, c la im s fo r  th e  p re m iu m s in  question . I  
do n o t a d ve rt to  th e  c ircum stances w h ich  m ay o r 
m ay n o t bear m a te r ia lly  upon any question  a r is in g  
in  th is  case, th a t  th e  p la in t i f f  d id  n o t dem and the 
po lic ies u n t i l  he had learned  th a t a loss had taken  
place. I t  appears, and we know  ind e p en d e n tly  
o f any f in d in g  in  th e  case before  us, th a t  i t  is  the  
p rac tice  in  m any cases fo r  th e  m erchan t to  leave 
the  po lic ies in  th e  hands o f th e  insurance  b ro k e r 
u n t i l  th e  even t o f th e  voyage is know n. I f  th e  sh ip  
a rrive s  in  sa fe ty  the  p o lic y  becomes o f no v a lu e ; 
b u t i f  a loss takes place th e  m erchan t applies fo r  
and ob ta ins  th e  po licy  fro m  th e  insurance b ro k e r 

W e  now  come to  the  course o f dea ling  between 
S k in n e r and Co. and  th e  defendant, and  the ques
tio n  is, w ha t was th e  co n tra c t w h ich  we are to  
in fe r  to  have been made between S k in n e r and Co. 
and th e  defendant, w ith  respect to  any c la im  by 
the  defendant as aga inst S k in n e r and Co., o r  any 
body else, w ith  respect to  th e  am oun t o f the  pre
m ium s paid on e ffe c ting  these polic ies ? I  do no t

hesita te  to  say th a t I  f in d , as a fac t, th a t th e  con
tra c t between S k in n e r and Co. and th e  de fendan t 
was confined to  transac tions  between them selves 
and them selves alone, and th a t  the  e ffect o f  i t  was 
th a t the  defendant shou ld  lo o k  to  S k in n e r and. Co. 
and to  them  alone fo r  the  repaym en t o f the  
p rem ium s w h ic h  he shou ld  advance to  th e  
u n d e rw rite rs . I f  th a t  be so i t  w ou ld  be 
th e  com m on course, as between p r in c ip a l and 
fa c to r, and som etim es between p r in c ip a l and in 
surance b roke rs , and, when the  la t te r  em p loy s u b 
agents, between them  and such sub-agents, th a t  
the  b ro k e r em ployed b y  th e  p r in c ip a l, looks to  
th e  p rin c ip a l, and  to  the  p r in c ip a l o n ly , fo r  the  
am oun t o f th e  p rem ium s w h ich  he w o u ld  be en
t it le d  to , and w h ich  w ou ld  be pa id  upon  th e  e ffec t
in g  o f the polic ies, and  th a t  the  sub-agent in  any 
tra n sa c tio n  o f th is  n a tu re  looks solely and e xc lu 
s iv e ly  to  the  insu rance  b ro ke r w ho  has em ployed 
h im . C onsequently , the re fo re , a p p ly in g  th a t  
course o f dea ling , and d ra w in g  th e  in ferences 
th e re from , and fro m  the  fac ts  o f th e  case w h ich  
we are e n tit le d  and au tho rised  to  d raw , I  am o f 
op in ion  th a t th e  co n tra c t between S k in n e r and Co. 
aDd the  de fendan t was th a t  th e  de fendan t shou ld  
look  to  S k in n e r and Co. alone fo r the  repaym en t 
o f any p rem ium s advanced b y  h im  on e ffec ting  
th e  polic ies. I f  th a t be so, th e n  i t  is  the  n o t u n 
usua l case o f a m erchan t o r  sh ipow ne r e m p lo y in g  
an insurance b ro ke r, and a co n tra c t b e in g  made 
between them , th e  l ia b i l i t y  a r is in g  o u t o f th a t  
co n tra c t is confined to  them selves, the tw o  pa rties  
to  the  con trac t, th e  em p loym en t on th e  one side 
and th e  d e fin it iv e  execu tion  o f the  w o rk  to  be 
done on the  e ther, and no question  arises o r  can 
arise  between the  m erchan t and the sub-agent.

W e  have been re fe rred  to  m any cases and va rious 
a u tho ritie s , and the re  m ay be genera l p rop o s itio n s  
sta ted  in  several o f them  w h ich  m ay seem to  a p p ly  
to  a case lik e  th e  p re s e n t; b u t I  do n o t see one o f 
them  in  w h ich  the  facts are the same o r  analogous 
to  those in  th e  present case. T he  o n ly  case a t a ll 
l ik e  i t ,  and on w h ic h  M r.  M a tthew s, in  h is  able 
a rg u m e n t, placed h is  p r in c ip a l re liance, is  th a t 
o f Westwood v . B e ll and another ( 4 Cam p. 349). 
T he re  u ndoub ted ly  a sub-agent was he ld  to  be 
e n tit le d  to  a lie n  as aga ins t the  p r in c ip a l in  respect 
o f ce rta in  p re m iu m s w h ich  he had pa id . B u t a 
d is t in c tio n , and a m arked  and obvious one, be
tw een that; case and  th e  case now  before th e  c o u rt 
is  th a t  in  Westwood v . B e ll an d  another th e  p a rty  
there , th e  sub-agent, in  th e  s itu a tio n  o f th e  p resen t 
defendant, d id  n o t know  th a t  the re  was a cy  
p r in c ip a l a t a ll behind th e  person w ho had ac
tu a lly  em ployed h im  in  th e  business. T he  m a r
g in a l note in  th a t  case is  as fo l lo w s : “  I f  A .  
em ploys B. to  effect a p o lic y  o f insurance  fo r  
h is  benefit, and B . w ith o u t A . ’s know ledge em 
p loys  C. to  e ffec t the  p o licy , rep re se n ting  h im 
self, to  C. as th e  p rin c ip a l, C. has a lie n  on th e  
p o lic y  as aga inst A , fo r  the  genera l balance due to  
h im  fro m  B .”  T he  m a rg in a l note does n o t notice  
th a t the  de fendant n o t o n ly  was unaw are  th a t 
the re  was any p r in c ip a l be h in d  h is  im m e d ia te  em 
p loye r, b u t be lieved  th a t h is  im m ed ia te  em p loye r 
was h im s e lf the  p rin c ip a l. I t  th u s  became the  
com m on case o f one e m p lo y in g  ano the r to  do a 
ce rta in  act in  respect o f w h ich  a l ia b i l i t y  arises, 
and w hen i t  tu rn s  o u t th a t th e  persou who acted 
as and was believed to  be th e  p rin c ip a l was on ly  
a c tin g  as the agent o f another, then, i f  th a t 
o the r, th e  rea l o r ig in a l p r in c ip a l, adopts th e  act
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th a t  has been done, he adopts th e  em p loym en t 
and takes th e  bene fit o f i t ,  and m u s t o f course 
ta ke  i t  cum one.re, and tre a t th e  sub-agent as an 
agent o f  h is  own. T h a t ru le  was th e  g ro u n d  o f 
th e  decision, o r  ra th e r i t  was th a t  w h ich  pervaded 
the  su m m in g -up  to  the  ju r y  o f the  learned  ju d se . 
G ibbs, C J . ; in  th a t  case h is  L o rd s h ip  (a t p. 352 
o f 4 C am pb.) said, “  I  am o f op in ion  th a t the action  
cannot be m ain ta ined . I  h o ld  th a t  i f  a p o lic y  of 
insurance  is effected b y  a b ro ke r, in  igno rance  
th a t  i t  does n o t be long  to  th e  persons by whom  
he is em ployed, he has a lie n  upon i t  fo r  th e  
am oun t o f th e  balance w h ich  th e y  owe h im .”  
A n d  so i f  th e  polic ies here had been effected by 
th e  de fendan t in  igno rance  th a t th e y  were be ing  
effected fo r th e  p la in t if f ,  and he had believed th a t 
h is  im m e d ia te  em ployers, S k in n e r and  Co , w ere 
them selves th e  p r in c ip a ls  in  th e  transac tion , no 
d o u b t Westwood v . B e ll w ou ld  then  have app lied . 
G ibbs, C. J ., then  p roceeds: “  I n  th is  case
C la rkson  ”  (now  C la rkson  in  th a t case is th e  
S k in n e r and Co. o f th e  presen t one). “  C la rk 
son m isconducted  h im se lf, and is  lia b le  fo r  n o t 
d isc lo s in g  th a t  he was a m ere agent in  the  tra n s 
action  ; b u t  th e  defendants, w ho had every reason 
to  believe th a t  he was the  p rin c ip a l, are e n tit le d  to  
h o ld  the  po licy , I f  goods are sold by  a fa c to r in  
h is  ow n  name th e  pu rchaser has a r ig h t  to  se t-o ff 
a d eb t due fro m  h im  in  an action  by the  p rin c ip a l, 
fo r  th e  p rice  o f th e  goods. The  fa c to r  m ay be 
liab le  to  h is em p loye r fo r h o ld in g  h im s e lf o u t as 
th e  p r in c ip a l; b u t th a t  is n o t to  p re ju d ice  the  p u r
chaser, who bona fid e  dea lt w ith  h im  as the  ow ner 
o f th e  goods, and gave h im  c re d it in  th a t  capa
c ity .”  N ow , is  th a t so here? D id  the  de fendan t 
ever deal w ith  th e  p la in t if f  as “  th e  ow ner o f the 
goods, and g ive  h im  c re d it in  th a t capacity  P”  T he  
v e ry  reverse is  the  fa c t as i t  appears to  me. The  
learned C h ie f Jus tice  th e n  goes on, “  T he  lie n  of 
th e  p o licy  b ro k e r res ts  on th e  same founda tion . 
T he  o n ly  question  is  w h e th e r he knew , o r  had 
reason to  believe th a t  the  person by w hom  he 
was em ployed  was on ly  an a g e n t; and th e  p a rty  
w ho  seeks to  d e p rive  h im  o f h is  lie n  m u s t m ake 
o u t th e  a ffirm a tive . T he  em p loye r is to  be taken  
to  be th e  p r in c ip a l u n t i l  th e  c o n tra ry  is  proved. 
I f  th e  p la in t i f f ’s assent to  th e  em p loym en t o f 
C la rkso n  is denied, th e n  he can have no  r ig h t  to  
th e  p o lic y , and the re  is no p r iv i t y  between the  
pa rties . T he  a rg u m e n t about p le d g in g  th e  p o lic y  
is  fa lla c io u s .. T h is  never was a po licy  o f th e  
p la in t i f f ’s, w h ich  he he ld  unencum bered and 
handed over to  h is  agent. I n  i ts  v e ry  o r ig in  and 
c rea tio n  i t  was bu rthened  w ith  th e  lie n .”  T h a t 
w o u ld  be so in  the  p resen t case i f  the  defendant 
had n o t kn o w n  th a t th e  p la in t if f  was h is  p r in 
c ipa l, b u t  had believed th a t S k in n e r and Co. were 
and  had so dea lt w ith  them . “  I t  never,”  G ibbs ’ 
C .J., goes on to  say, “  has been the  p la in t i f f ’s fo r 
an in s ta n t, b u t su b je c t to  th e  lie n  w h ich  is now 
c la im ed. T he  r ig h ts  of the  parties  do n o t stand 
on  th e  same fo o t in g  as i f  C la rkson  had said he had 
a u th o r ity  to  p ledge th e  po licy , b u t as i f  he had 
said ; th e  goods to  be insu red  are m ine, the  p o lic y  
is  fo r  m y  benefit alone, and I  agree th a t w hen i t  is 
e ffected  i t  sh a ll rem a in  in  y o u r hands t i l l  the  
w hole  o f the  balance I  owe you  is  satisfied ; and on 
th e  s tre n g th  o f i t  you  w i l l  con tinue  to  t ru s t  m e.’ 
I f  th a t had passed, can I  say th a t the defendants 
are  to  be s tr ip p e d  o f th e ir  r ig h t  on account o f a fa c t 
o f w h ich  th e y  had no know ledge, and th a t  they 
are to  d e live r up  to  a s tra n g e r th e  p o lic y  w h ich
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th e y  have e ffected under a co n tra c t th a t th e y  
shou ld  ho ld  i t  as a secu rity  fo r  th e  balance due to  
them  fro m  th e ir  em p loye r?  N o r  do th e  cases 
c ite d  on the p a rt o f th e  p la in t if f  a t a l l  c o n tra d ic t 
the  d o c trin e  I  am  la y in g  dow n. in  Snook  v. 
D avidson  (2 C am pb. 218), th e  person w ho  em 
p loyed  th e  defendants to  e ffeot th e  po licy , sa id 
th a t i t  was fo r  a correspondent in  the  c o u n try . 
I n  L a n y o n  v . B la n c h a rd  (2 Camp. 519) likew ise , 
the  de fendan t m u s t be taken  to  have had no tice  
th a t th e  person  w ho em ployed h im  was n o t 
th e  p r in c ip a l T he  rep resen ta tion  made b y  C ro w gy 
th a t he had a u th o r ity  to  endorse the  b i l l  o f la d in g  
was a b undan tly  su ffic ie n t to  show th a t he was 
o n ly  an agent, and I  e n tire ly  subscribe to  w h a t 
L o rd  E lle n b o ro u g h  is  the re  supposed to  have la id  
dow n respec ting  the  r is k  w h ic h  th e  de fendan t ra n  
in  g iv in g  fa ith  to  th a t represen ta tion . The  subse
quen t case o f M a n n  v. Forrester (4 C am pb. 60) is  
q u ite  decisive. The  doc trin e  stands upon a u tho 
r i t y  as w e ll as upon p rin c ip le . I  shou ld  have had 
no d if f ic u lty  in  d e te rm in in g  th e  question  were 
i t  e n tire ly  new  ; and I  f in d  m yse lf s tro n g ly  fo r t if ie d  
by the op in ions o f o th e r ju d g e s .”

N ow , in  the case before us, th is  de fendan t had 
c lear and express notice  fro m  b e g in n ing  to  end th a t  
S k in n e r and Co., w h o e m p lo y e d h im , w ere  n o t p r in 
c ipa ls , b u t th a t, on th e  co n tra ry , th e y  w ere  a c tin g  
o n ly  fo r  th e  p la in t if f ,  and th a t the  la tte r  was th e  
p r in c ip a l, w ith  w hom  the de fendan t had no com 
m u n ica tio n , and  to  w hom  he gave no no tice  o f any 
c la im , and w ith  w hom  in  fa c t he had no dealings 
a t a l l  u n t i l  th e  presen t question  arose upon, w h a t 
we m u s t assume to  have taken  place, th e  in so lvency  
o f S k in n e r and  Co. N o w  th e  v e ry  fo u n d a tio n  of 
th e  ru l in g  o f G ibbs, C.J., w h ich  I  have quoted a t 
le n g th , and to  w h ich  I  e n t ire ly  accede, was th a t 
the  defendants the re , th e  sub agents, be lieved th a t 
they  were d e a lin g  w ith  th e  in te rm e d ia te  pa rties  
as p rinc ipa ls , and had no know ledge th a t the re  
was a re a l p r in c ip a l beh ind.

U n d e r  these circum stances, w ith o u t a d v e rtin g  
to  th e  o th e r cases w h ic h  have been c ited , on the  
one side o r the  o ther, no one o f w h ich  is p a ra lle l 
in  its  c ircum stances w ith , or lays  dow n a n y  p r in c i
p le  app licab le  to , th is  p a rt ic u la r  case, i t  appears 
to  me th a t th e  p resen t is n o t a case in  w h ich  th e  
sub-agent, th e  de fendant, is e n tit le d  to  tho  lie n  
w h ic h  he c la im s, and th a t th e  p la in t if f  is  e n tit le d  
to  m a in ta in  an action  fo r  th e  po lic ies, and th a t 
these po lic ies were h is, and th a t i t  makes no 
d iffe rence th a t th e y  w ere  p rocu red , n o t by  S k in n e r 
and Co. alone, b u t th ro u g h  th e  sub-agency o f the  
defendant.

U p o n  these g rounds, there fo re , I  am o f op in io n  
th a t o u r ju d g m e n t o u g h t to  be in  fa v o u r o f th e  
p la in tif f .

Cleasby, B .— I  am o f th e  same op in ion .
1 do n o t th in k  th a t i t  is  in tended  a t a ll to  question  

the  lie n  in  genera l o f an insurance  b ro k e r a c tu a lly  
e ffe c ting  a p o licy  and p a y in g  the  p rem ium s, as 
aga ins t any person d e s ir in g  to  ava il h im s e lf o f th a t 
p o licy  by o b ta in in g  possession o f i t .  I t  is , no 
doub t, as has been stated, a com m on p ra c tice  fo r  
th e  b ro ke r w ho has a c tu a lly  com m unica ted  w ith  
th e  u n d e rw r ite rs  to  re ta in  th e  p o lic y , and s im p ly  
to  se ttle  fo r th e  m a tte r and deduc t h is p re m iu m  in  
th a t p a rt ic u la r  case, and any o th e r p re m iu m s  th a t 
he m ay have pa id . T he  a u th o rit ie s  seem to  
show th a t th a t is b o , and we have to  consider 
how  fa r in  th e  presen t case th a t course is m od i
fied  by the c ircum stances.
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N o w  here we have one tra n sa c tio n  as between 
S k in n e r and Co. and th e  p la in t if f ,  th e  am oun t 
in su re d  b e in g  4000/., b u t  as between S k in n e r 
and Co. and th e  de fendant the re  were three 
separate transactions. I n  th is  case, there fo re , we 
are asked to  m ake the p la in t if f ,  w ho was a p a rty  
to  o n ly  one transac tion  w ith  S k in n e r and Co., a 
p a rty  to  th re e  d iffe re n t transac tions  w ith  the 
defendant, so as to  es tab lish  an account w ith  h im . 
A n d  we are also asked to  go fu r th e r , and, a lth o u g h  
the re  is  th is  one transac tion  between S k in n e r and 
Co. and th e  p la in t if f ,  and, a lth o ug h  th a t one tra n s 
ac tion  was se ttled  by h im  acco rd ing  to  the  usual 
course o f business, we are asked to  say th a t he was 
unable  to  close i t  by a se ttle m e n t w ith  S k in n e r 
and Co. on the 5 th  Sept., accord ing  to  the  usual 
course o f trade, and th a t he m us t be a p a r ty  to  I  
kn o w  n o t w h a t nu m b e r o f o th e r transactions.

N o w  the  fac ts  m ay be stated ve ry  s h o rtly  as 
fo llow s : The  p la in t if f ,  a m erchan t, had a cargo on 
h is  hands, and he in s tru c te d  S k in n e r and Co., in 
surance b roke rs , in  b is  ow n tow n , to  e ffect an in 
surance fo r  h im  on such cargo, and thereupon 
S k in n e r and Co., em ployed the  defendant, w ho was 
an insurance b ro k e r to  do i t ,  and ho d id  i t  accord
in g ly .  The  de fendan t knew  th a t the  po lic ies were 
effected th ro u g h  h im  fo r  S k in n e r and Co. fo r  the 
benefit o f th e  p la in t i f f ;  and th e  p la in t if f  knew , 
soon a fte r th e  po lic ies o f insurance  were effected, 
th a t  S k in n e r and Co. had em ployed th e  defendant 
to  e ffect them . N o w  the  usua l course o f the  b u s i
ness, and the  usua l course between S k in n e r and 
Co. and the  p la in t if f ,  was fo r  a m o n th ly  account 
o f p rem ium s to  be sent in  by them  to  be B e ttle d b y  
th e  p la in t if f .  I t  appears th a t in  a ll p revious tra n s 
actions o f th e  same na tu re— and the re  seems to  
have been severa l— the p la in t if f  had always paid 
S k in n e r and Co., and S k in n e r and Co. had a lways 
p a id  th e  defendant. There never had been a tran s 
ac tion  between th e  p la in t if f  and the  defendant.

T he  rea l transaction  then  is  th a t the  defendant 
knew  th a t the po lic ies were the p ro p e rty  o f the 
p la in t if f ,  and n o t o f S k in n e r and Co., and he knew  
th a t  th e  p la in t if f  se ttled  fo r  th e  p re m iu m s w ith  
S k in n e r and Co. T h a t I  take  to  be a fact, and 
a decis ive fa c t in  th e  case. I n  o th e r words, 
he knew  th a t th e  p la in t if f  se ttled  w ith  S k in n e r 
and Co. and n o t w ith  h im  fo r  these p rem ium s, 
w h ich  he, the  defendant, had advanced. I  cannot 
see how  to  escape fro m  th a t conclusion. I f  they  
w ere to  be paid in  th a t w ay, then  w ha te ve r money 
the  de fendant advanced was to  be pa id  to  S k in n e r 
and Co., and n o t to  the defendant, and i t  fo llow s 
thence th a t  th e  lie n  o f the  de fendant is  n o t in  
respect o f th e  p rem ium s unpa id  to  h im , b u t o f th e  
p rem ium s unpaid  by the  ow ner o f th e  po lic ies to  
S k in n e r and Co. I t  is in  re a lity  a so rt o f jo in t  
tra n sa c tio n  between S k in n e r and Co. and the  
defendant, and th e y  d iv id e  the  b rokerage. O f 
course i t  fo llo w s  th a t  th e  lie n  was one sub ject to  
be d ischarged  and in tended  to  be d ischarged  in  
th e  usual w ay by paym e n t to  S k in n e r and Co. 
I  do n o t cons ider i t  necessary to  a d ve rt to  the 
fa c t th a t  the  p la in t if f  pa id  on the 5 th  instead of 
th e  8 th  o f th e  m on th . T here  seems on bo th  sides 
to  have been some dev ia tion , and fo r doubtless a 
su ffic ie n t reason, from  th e  o rd in a ry  course, b u t i t  
w o u ld  be m onstrous th a t the  case shou ld  be de
c ided  upon th e  fact th a t the  p a ym e n t be ing made 
on the  5 th  ins te a d  o f the  8 th  o f th e  m on th . I  
take  i t  to  be a fac t q u ite  c lea r th a t w hen the  
p la in t if f  pa id  on th e  5 th  Sept, no c la im  w ha tever
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had been made by  th e  de fendant, n o r had th e  
p la in t if f  any know ledge  th a t  the  de fendan t had 
n o t been paid. T h a t is no t q u ite  c le a rly  o r d is 
t in c t ly  stated, b u t I  th in k  i t  is  an in fe rence  w h ich  
we m ay reasonably d ra w  fro m  the case, and p a r t i
c u la r ly  fro m  pa rag raph  9.

I  q u ite  concu r w ith  m y  L o rd , and fo r  the  reasons 
he has adduced, th a t o u r ju d g m e n t shou ld  be fo r 
the  p la in t if f .

Judgm ent f o r  the p la in t i f f  w ith  costs. 
S o lic ito rs  fo r  the  p la in t if f ,  Chester, U rq uh a rt, 

M ayhew , and  H olden, agents fo r  B radshaw  and 
Pearson, B a rro w -in -E u rne ss .

S o lic ito rs  fo r  th e  defendant, Sharpe, P arke rs , 
P r itc h a rd ,  and Sharpe, agents fo r G il l  and  Archer, 
L iv e rp o o l,

A D M IR A L T Y  D IV IS IO N .
Beported by J ambs P. A s p in a ll ,, and F . W . B a ik e s , Esqra., 

B arris te rs-a t-Law .

T hu rsd a y , Feb. 3, 1876.
(B e fo re  th e  R ig h t  H on . S ir  R . Phillimore.)

The Juno.
C o llis io n  -C o m p u lso ry  p ilo ta g e —  F a lm o u th  H a r 

bour— Costs.
F a lm o u th  H a rb o u r being w ith in , a  T r in i t y  outporb  

d is tr ic t f o r  w hich p ilo ts  were licensed by the T r in i t y  
House p r io r  to 1854, pilo tage is , by the M erchant 
S h ip p in g  A c t 1854, com pulsory th e re fo r  a  vessel 
bound fro m  a  M ed ite rranean  po rt to the p o rt o f  
F a lm ou th .

Where defendants in  a n  action o f  co llis ion  raise  the 
defence o f  com pulsory p ilo tage o n ly  and  succeed 
the re in  they are en titled  to th e ir  costs.

T h is  was an action  b ro u g h t by th e  ow ners of the  
B r it is h  barque In d u s  aga ins t the  S w edish barque 
Juno  to  recover damages in  respect o f a co llis ion  
betw een th e  tw o  vessels.

The  p la in tif fs  a lleged  th a t the  In d u s  was ly in g  
a t anchor in  a p ro p e r b e rth  o ff S t. M aw e’s Castle, 
in  th e  ha rb o u r o f E a lm o u th  on the 13 th  Deo. 1875, 
a t about 8 p.m. w ith  h e r re g u la tio n  anchor l ig h t  
d u ly  e xh ib ite d  and b u rn in g  b r ig h t ly ; th a t th e  Juno  
entered the  h a rb o u r u n d e r sail, and instead  of 
keep ing  c lear o f th e  In d u s  im p ro p e rly  le t go he r 
anchor a t a s h o rt d istance fro m  the  In d us ,, and 
come in to  co llis io n  w ith  he r and d id  he r cons ide r
able damage.

T he  defendants a d m itte d  th e  p la in t if fs ’ a llega 
tions, b u t a lleged th a t  the  Juno  was on a voyage 
fro m  A le xa n d ria  to  F a lm o u th  w ith  wheat, and w h ils t 
e n te r in g  th e  ha rb o u r as alleged th e  Juno  was in  
charge of a d u ly  licensed T r in i t y  H ouse p ilo t  
named E . W . C hard, and th a t  “  before and a t the  
tim e  o f th e  co llis io n  aforesaid th e  Juno  was by 
com pu ls ion  o f law  in  charge o f th e  said E lia s  W . 
C hard , who was a p ilo t  d u ly  licensed fo r  the  d is 
t r ic t  in  w h ich  she was be ing naviga ted , and the 
said co llis io n  and the  damage proceeded fo r  in  th is  
action  were caused by th e  neg ligence of th e  said 
E lia s  W. C hard  and n o t b y  any fa u lt o f th e  Juno, 
he r m aste r and crew .”

I n  su p p o rt o f th is  defence th e  m aste r and  crew 
o f th e  Juno  gave evidence to  the  e ffect th a t  the  
p ilo t  was in  charge o f th e  Juno, and th a t he gave 
th e  o rde r to  le t  go th e  anchor, and th e  o rde r was 
obeyed. A s  to  the  p ilo ta g e  be ing  com pu lso ry , 
James H e n ry  H a r t  proved  th a t  he had been a 
c le rk  in  th e  T r in i t y  H ouse fo r  th ir ty - th re e  years, 
th a t  C hard was d u ly  licensed a t the tim e  of th e  
co llis io n  fo r  the  E a lm o u th  d is tr ic t,  in c lu d in g  th e
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h a rb o u r o f E a lm o u th (th e  license was produced and 
read) ; and th a t  p r io r  to  th e  yea r 1854 th e  T r in i t y  
H ouse had heen in  the  h a b it o f lice n s in g  p ilo ts  fo r 
th e  F a lm o u th  d is tr ic t  and the  h a rb o u r o f F a l
m ou th . B y  the  licence O hard appeared to  have 
been d u ly  exam ined and licensed b y  the  sub-com 
m issioners o f p ilo ta g e  fo r  th e  F a lm o u th  d is tr ic t.

The  defendants called evidence to  show th a t the 
o rd e r to  le t go the  anchor was n o t g ive n  b y  the  
p ilo t o f th e  Juno.

B u tt,  Q.C. (W . G. F . P h illim o re , and Stubbs), 
fo r  the  defendants contended th a t  th e  facts 
showed th a t th e  p ilo t  alone was to  b lam e fo r  the  
co llis ion . A s s u m in g  th a t  to  be the  case the  
p ilo tage  was com pu lsory. B y  th e  M erch a n t 
S h ip p in g  A c t  1854 (17 &  18 Y ic t .  c. 104, s. 369), 
“ The  T r in i t y  H ouse sha ll co n tin ue  to  appo in t 
sub-com m issioners . . . .  fo r  th e  purpose of ex
a m in in g  p ilo ts  in  a ll d is tr ic ts  in  w h ich  th e y  have 
been used to  m ake such appo in tm e n ts ,”  & c . ; 
sect. 370, “  T he  T r in i t y  H ouse  sha ll con tinue , 
a fte r  due exam ina tion  by them selves o r th e ir  sub
com m issioners, to  ap p o in t and licence u n d e r the  
com m on seal p ilo ts  fo r the  purpose  o f co n d uc tin g  
sh ips w ith in  th e  l im its  fo llo w in g , o r any p o rtio n  of 
such l im its — th a t is to  say . . .  ‘ T he  T r in i t y
H ouse  o u tp o r t d is tr ic ts  ’ co m p ris in g  any p ilo ta g e  
d is t r ic t  fo r  the  a p p o in tm e n t o f p ilo ts  w ith in  w h ich  
no p a rt ic u la r  p ro v is io n  is made b y  a n y  A c t  o f 
Parliam ent, o r c h a r te r ; ”  sect. 376, “ S u b je c t to  
any a lte ra tio n  to  be made b y  th e  T r in i t y  H ouse , 
and to  th e  exem ptions h e re in a fte r con ta ined , th e  
p ilo ta g e  d is tr ic ts  o f the  T r in i t y  H ouse w ith in  
w h ich  the  em p loym en t of p ilo ts  is  com pu lso ry  
are the  London  d is t r ic t  and the  T r in i t y  o u tp o r t 
d is tr ic ts , as he re inbe fo re  de fined ,”  &c. T here  is no 
exem p tion  in  th e  A c t  w h ich  w o u ld  excuse a 
fo re ig n  vessel com ing  fro m  A le x a n d ria  fro m  ta k in g  
a p ilo t. H ence p ilo ta g e  is  cdm pu lso ry .

M ilw a rd ,  Q.C. and E . C. C la rkson, fo r  th e  
p la in t if f ,  contended th a t th e  evidence showed th e  
p ilo t  d id  n o t g ive  th e  orders w h ich  b ro u g h t about 
th e  co llis ion . The  defendants have n o t shown 
th a t the re  is no p a rt ic u la r  p ro v is io n  m ade by A c t  
o f  P a rlia m e n t o r c h a r te r ; hence i t  cannot be held 
to  be a T r in i ty  o u tp o r t d is tr ic t.

S ir  R . Phillimobe.— The evidence satisfies me 
th a t  th e  orders w ere  g iven  b y  the  p ilo t, aud th a t 
th e  co llis io n  was occasioned by h is  sole de fau lt. 
A n d  I  am  also satisfied  th a t th e  defendants have 
show n th a t the F a lm o u th  d is t r ic t  is  a T r in i t y  o u t
p o rt d is tr ic t ,  and th a t p ilo tage  a t F a lm o u th  is  
com pu lso ry  fo r  vessels o f th e  class o f th e  Juno. 
I  m us t, there fo re , g ive  ju d g m e n t fo r  th e  defen
dants.

B u tt,  Q.C. app lied  fo r  costs aga inst the  p la in 
t i f fs  upon th e  g ro u n d  th a t  th e  o n ly  issue raised 
be ing com pu lso ry  p ilo tage, and th e  defendants 
h a v in g  succeeded thereon, th e y  were e n tit le d  to  
costs on the  a u th o r ity  o f The R oya l C harte r 
(L . Rep. 2 A d m . &  Ecc. 362 ; 20 L .  T . Rep. N . S. 
109 ; 3 M a r. L a w  Cas. 0 .  8 . 262).

C larkson  contended th a t th e  a llo w in g  o f costs in  
these cases were p u re ly  d isc re tiona ry , and th a t  as 
th e  p la in t i f f ’s case was b ro u g h t fo rw a rd  bond fide , 
and th e re  was a g rea t co n flic t o f evidence, the  
p la in t i f f  o u g h t n o t to  be condem ned in  costs.

S ir  R . Phillimobe.— I  look upon i t  as an esta
b lished  ru le  th a t  w here com pu lso ry  p ilo ta g e  is 
w ith in  th e  know ledge  o f the  p la in t if fs  th e  o n ly  
defence, and the defendants come in to  co u rt and 
p rove  th a t  the  co llis io n  was occasioned by  the
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p i lo t ’s sole d e fa u lt, th e  p la in t i f f  d is p u tin g  th is  
ta c t and fa il in g  m u s t pay the costs.

S o lic ito r  fo r  the  p la in t if f ,  Thos. Cooper. 
S o lic ito rs  fo r  the  defendants, Stokes, Saunders, 

and Stokes.

Tuesday, M arch  7, 1876.

The Fyenoobb.
C ounty  C ourt A ppea l— Salvage— Tender— A m o u n t 

aw arded under  501.— County Courts A d m ira lty  
J u ris d ic tio n  A ct, 1868, sects. 26, 31.

N o  appeal lies f r o m  the decision o f  a C ounty C o u rt 
in  a salvage cause where there is  a, tender c f  less 
than  501. and th a t tender is  upheld, the am ount 
tendered being the am ount “  decreed o r ordered  ”  
w ith in  the County Courts A d m ira lty  J u r is d ic tio n  
A ct 1868 (31 fy 32 V ie t. c. 71), sect. 31.

T his was a m otion  fo r  leave to appeal in  a cause 
o f salvage, w h ich  was in s t itu te d  in  th e  C ity  o f 
Lo n do n  C o u rt (A d m ira lty  ju r is d ic t io n )  to  recove r 
rew a rd  lo r  salvage services a lleged to  have been 
rendered  b y  a p i lo t  to  the  fo re ig n  sh ip  Fyenoord. 
T he  defendants had tendered 5Z. fo r  the  services, 
and the  learned ju d g e  o f th e  C ity  o f L o n d o n  
C o u rt uphe ld  the  tender.

M ybu rg h , fo r  the  p la in t if f ,  now m oved fo r  leave 
to  appeal aga ins t th e  aw ard as in su ffic ie n t.

E . C. C la rkson  opposed the m o tio n , co n ten d in g  
th a t  the re  was no ju r is d ic t io n  because th e  am oun t 
decreed o r ordered was u n d e r 50/., and in  such 
case the re  was no appeal b y  th e  p rov is ions o f  the  
C o u n ty  C o u rt A d m ira lty  ju r is d ic t io n  A c t  1868 
(31 &  32 Y ic t .  c. 71, sect. 31).

M yburgh , in  re p ly , su b m itte d  th a t th e  section  
d id  n o t a p p ly  because the decree in  e ffect was a 
decree fo r  th e  defendant, and th e  section c le a rly  
d id  n o t a p p ly  to  cases w here the p la in t if f  recovered 
n o th in g . I f  the  p la in t if f  cou ld  n o t appeal here 
a de fendan t cou ld  a lw ays s top appeals by  te n de r
in g  a sm a ll sum  w here  he had any p rospec t o f 
th e ir  b e in g  upheld.

S ir  R . Phillimobe.— I f  the re  bad been no 
tende r, and th e  c o u rt had aw arded Bl. o r any o th e r 
sum  less than  50Z. the re  w o u ld  have been no 
appeal. I n  e ffec t th e  co u rt has said th a t  5Z. is 
enough, and th a t  th a t sum is th e  aw ard i t  w ou ld  
have made i f  the re  had been no tender. H o w  is 
the  u p h o ld in g  o f a te n de r d iffe re n t fro m  the  
m a k in g  o f  an aw ard ? 5Z. is th e  am oun t decreed
o r ordered. The  app lica tion  m u s t be dism issed 
w ith  costs.

S o lic ito rs  fo r  the  p la in t if fs ,  Lowless and Co. 
S o lic ito r  fo r th e  de fendant, Thomas Cooper.

Tuesday, A p r i l  4, 1876.

Tee Emma.
Discovery— A c tio n  in re m — F ore ign  sh ip— P ractice . 
I n  an  ac tion  in  rem  aga inst a fo re ig n  sh ip  whose 

owners are resident abroad, the court w i l l  make  
an  order f o r  discovery o f  documents aga inst such 
owners, but w i l l  a lw ays a llo w  a  reasonable tim e  
f o r  m a k in g  the a ffid av it o f  documents.

T h is  was an ac tion  in s t itu te d  in  rem  aga ins t the  
A m e rica n  sh ip  E m m a, and her f re ig h t,  on behalf 
o f Messrs. D e W o lf,  o f L iv e rp o o l, the owners o f 
th e  barque C ity  o f  H a lifa x ,  to  recover damages 
in  respect o f a co llis io n  between th e  tw o  ships.

A n  appearance was entered on th e  22nd M arch  
1 1876, on beha lf o f th e  ow ners o f the  E m m a, and
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on th e  31st M a rch , th e  so lic ito rs  fo r  th e  p la in  t i l ls  
to o k  o u t a sum m ons c a llin g  upon th e  defendants 
to  show cause w h y  th e  defendants shou ld  n o t 
answ er w ith in  th re e  days s ta tin g  w h a t docum ents 
were in  th e ir ,  o r e ith e r o f th e ir  custody, pos
session, o r pow er, re la tin g  to  m a tte rs  in  question 
in  the  action, o r  w h a t they  o r e ith e r o f  them  knew  
as to  th e  custody th e y  o r any o f them  were in , 
and  w he the r he o r they  objected, and, i f  so, on 
w h a t g round , to  the  p ro d u c tio n  o f such as were 
in  his o r th e ir  possession o r power. T h is  sum m ons 
was taken  o u t before th e  d e liv e ry  o f p lead ings, 
and came on to  be heard before th e  ju d g e  in  
cou rt.

E . C. C larkson, on b e h a lf o f th e  p la in t if fs .— B y  
th e  ru les  o f the Suprem e C o u rt, O rd. X X X I .  r .  12, 
p la in t if fs  are e n tit le d  to  an o rd e r  d ire c tin g  the  
defendants to  m ake the d iscove ry  asked fo r  by the  
sum m ons on oath.

11. E .  Webster fo r  th e  defendants.— T he  defen
dan ts  are res ide n t abroad, and I  su b m it th a t  the 
c o u rt has no ju r is d ic t io n  to  m ake any o rde r fo r  
th e  d iscovery o f docum ents against, them , h a v in g  
in  e ffect no pow er to  enforce such an o rder. The 
defendants are w i l l in g  to  produce th e  lo g  book, 
p ro tests , and o th e r docum ents m a te r ia l to  th e  
case, w h ich  are  in  th e  co n tro l o f  th e ir  m aste r. 
E ve n  i f  the  co u rt makes th e  order, the  defendants 
o u g h t to  have m ore th a n  th ree  days to  file  an 
a ffid a v it o f docum ents. Three  days is  in su ffic ie n t.

S ir  B . P h il l im o k b .— I  sha ll m ake th e  o rde r 
d ire c tin g  th e  defendants to  m ake d iscove ry  on 
oath, b u t  I  w ish  i t  to  be unders tood  th a t in  a ll 
cases where a s im ila r  o rd e r is made on th e  owners 
o f fo re ig n  ships, I  s h a ll a llo w  a reasonable tim e  fo r 
them  to obey th e  o rder.

S o lic ito rs  fo r  the  p la in t if fs ,  Gregory, R ow  cliffe , 
and Go.

S o lic ito r  fo r  the  defendants, Thomas Cooper.

M onday, M a y  1, 1876.
The Medina.

Salvage o f l i fe — Agreem ent— E xo rb ita n c y — S etting  
aside.

Where the m aster o f  a  vessel fo u n d  passengers o f  
another vessel (550 p ilg r im s ) wrecked on a  rock 
on the l ie d  Sea in  f in e  weather, and  refused to 
c a rry  them to Jeddah f o r  a less sum than  4000Z.. 
and the m aster o f  the wrecked vessel was by such 
re fu s a l compelled to s ign  a n  agreement f o r  th a t 
am ount, an d  the service ivas perform ed w ith o u t 
d iffic u lty  o r danger, the agreement was held in 
equitable a nd  set aside. 1800Z. aw arded in  the 
place thereof.

T his was an action  b ro u g h t b y  th e  ow ners o f the  
T im o r  aga in s t th e  S ingapo re  S team ship  C om pany 
(L im ite d )  to  recover an am o u n t a lleged to  be due 
to  th e  p la in t if fs  u n d e r an agreem ent fo r  services 
rendered to  the passengers on board th e  defendants ’ 
sh ip  M ed ina . T he  action  was o r ig in a lly  commenced 
in  the E xcheque r D iv is io n , b u t was by  o rde r 
tra n s fe rre d  to  the  A d m ira lty  D iv is io n . N o  s ta te 
m e n t o f c la im  was de live red  by the p la in t if fs ,  b u t 
th e  endorsem ent on th e ir  w r i t  was as fo llo w s  :

The plaintiffs claim ¿64000 due from the defendants to 
the plaintiffs under an agreement dated 1st Oat. 1875, 
between Captain J. Brown, master of the plaintiffs’ ship 
Timur, for and on behalf of the plaintiffs and Captain 
Charles Black, master of the defendants’ ship Medina, 
for and on behalf of the defendants for the conveyance at 
defendants’ request of passengers by the plaintiffs’ ship

Timor from Parkin Bock, Harnish Island, to Jeddah, with 
interest at ¿65 per cent, per annum from the date of the 
said agreement until payment, and ¿64 4s. for costs, and 
if the amount claimed be paid to the plaintiffs or their 
solicitors within fifty days from the service hereof further 
proceedings will be stayed.

T he  defendants’ s ta tem ent of defence was so fa r  
as m a te r ia l as fo llow s :

1. On the 30th Sept. 1875 the Medina while on a voyage 
from Singapore to Jeddah with a general cargo and 
having on board 550 passengers (pilgrims) who had em
barked at Penang for Jeddah was wrecked on the Parkin 
Bock in the Bed Sea and the pilgrims were landed by the 
Medina’s boats on the rock.

2. The Parkin Bock is a small sharp rock about thirty  
miles from the mainland and about 240 miles from Aden 
and from two or three days’ voyages f rom J eddah.

3. The Medina’s boats were so knocked about in land
ing the pilgrims on the rock as to be useless and the lives 
of the pilgrims for whom there was scarcely standing 
room on the rock were exposed to danger.

4. About 10 a.m. of the 1st Oct. the master of the 
Medina  observed a steamer which proved to be the Timor 
bound on a voyage from Knrraohee to Liverpool, and 
made signals of distress which were observed by the 
Timor and she altered her course and bore down to the

5. When the Tim or approached the rook the master of 
the Medina  went on board of her and told the master of 
the Timor the position of the pilgrims and asked him to 
render assistance.

6. Thereupon negotiations took place between the 
master of the Timor and the master of the Medina. The 
master of the Timor refused to take the pilgrimB from 
the rock to Jeddah for less than ¿64000 and the master of 
the Medina who offered ¿61500 and subsequently ¿62000 
to the master of the Timor for his services and after these 
offers had been refused proposed to refer the amount to 
arbitration which proposal was rejected was ultimately 
forced to acquiesce in the demand of the master of the 
Timor and to sign the agreement sued on. The Medina 
was totally lost on the said rock.

7. The said sum of ¿64000 was not a reasonable amount 
for the services to be rendered by the Tim or, but was an 
exorbitantly excessive amount for Buch services and the 
master of the Timor in procuring the master of the 
Medina  to sign the Baid agreement took undue advantage 
of the position in which the master of the M edina  and 
the pilgrims were placed and the defendants further say 
that the master of the Medina had not any authority to 
enter into the said agreement on behalf of the defendants, 
and that the said agreement was extorted and improperly 
obtained from the master of the Medina  and is wholly 
unjust and inequitable and is not binding on the defen
dants.

8. The defendants are ready and willing to pay to the 
plaintiffs such reasonable amount for their services as 
the court may think juBt.

The p la in tif fs  re p lie d  as fo llow s :
1. Paragraphs 1, 2, 3, 4, and 5 of the statement of 

defence are admitted.
2. The plaintiffs join issue upon paragraphs 6 ana 7 of 

the statement of defence except the averments that 
negotiations took place between the master of the Medina 
and the master of the Timor, and the latter refused to take 
the pilgrims from the rock to Jeddah for less than ¿641)00.

3. As to the 8th paragraph of the statement of defence 
the plaintiffs submit that the agreement of the 1st Oct. 
1875 is a valid and subsisting agreement and binding upon 
the defendants, and that the defendants are liable to pay 
to the plaintiffs the said sum of ¿64000 and no less.

A t  the h e a rin g  i t  appeared th a t the M ed ina  
be ing  on a voyage fro m  S ingapore to  Jeddah w ith  
a genera l cargo to o k  on board a t Penang 550 p i l 
g rim s  bound fo r  Mecca. O n the  1st O ct. 1875 in  
the  m o rn in g  she s tru c k  on the  P a rk in  B o ck  in  th e  
B ed  Sea, nea rly  200 m iles  fro m  A d e n  and t h i r t y  
m iles  fro m  th e  m ain land . The  P a rk in  B o c k  is 
about 4.00ft. long  th e  h ig h e s t p a rt o f i t  be ing  Oft. 
o u t o f the  w a te r, and some o f i t  leve l w ith  the  
w ater. A l l  the  passengers were landed on th is  
is land  by means o f the  M ed ina ’s boats. A t  about
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11.30 a.m. on th e  same day th e  T im o r  was passing 
the  rook on a voyage fro m  S ingapore to  L iv e rp o o l, 
when h e r assistance was requested by th e  m as te r 
o f the  M ed ina , who came o ff in  a boat. T he  m aste r 
o f the M ed in a  boarded, the  T im o r  w ith o u t d if f ic u lty  
and asked th e  m aster o f th e  T im o r  to  rem ove th e  
p ilg r im s  fro m  th e  rock  and take  them  to  Jeddah. 
There was a considerable d iscussion betw een the  
m asters as to  th e  te rm s  upon w h ic h  the  service 
shou ld  be rendered. The  m aste r o f the M ed in a  
o ffe red  f ir s t  15001. and then  20001., and f in a lly  
offered to  re fe r th e  am o u n t to  a rb itra t io n  th e re 
a fte r, b u t th e  m aste r o f the T im o r  refused to  re n 
de r the  re q u ire d  service fo r  a n y  less sum  th a n  
40001., and u lt im a te ly  the fo llo w in g  agreem ent was 
made and signed by  the  m aste r ot the M edina.

Agreement made this 1st Oct. between Captain Brown 
of the Timor, of London, and Captain Black, of the 
steamer Medina, belonging to the Singapore Steamship 
Company (Limited), that the said Captain Brown 
agrees with Captain Black of the Medina to take the 
whole of his passengers (pilgrims) from off the Parkin 
Bock and take them to the port of Jeddah, and as near 
thereto as she can safely get, for the lump sum of ¿64000 
sterling.

The m aste r o f th e  T im o r  d u ly  pe rfo rm ed  th is  
agreem ent. H e  also tr ie d  to  g e t th e  M ed in a  o ff 
th e  ro ck , b u t w ith o u t success, and she became a 
to ta l loss. The  w eather was and rem ained calm  
and lin e  d u r in g  th e  whole service.

T he  A d m ira lty  Advocate  (D r. Deane, Q .C.) and 
M ybu rg h , fo r  the  p la in tiffs , contended th a t th e  
service was no t a m ere l i fe  salvage, b u t was also a 
com p le tion  o f th e  co n tra c t o f th e  defendants to  
ca rry  the  p ilg r im s  to  Jeddah by w h ich  they  were 
enabled to  earn fre ig h t. T here  was r is k  on e n te r
in g  the  p o rt o f Jeddah ; and  i f  any o f the p ilg r im s  
had been i l l ,  th e  T im o r  m ig h t have been p u t  in  
qua ran tine , and have in c u rre d  g rea t expense. 
The  fa c t th a t no delay o r danger d id  accrue is n o t 
a fact to  be considered : (The  Enchantress, Lush . 
93.) T h is  agreement; was entered in to  between 
com pe ten t persons, and o u g h t, there fo re , to  be 
upheld.

Wood H i l l  (Cohen, Q .C. w ith  h im ), fo r  the  defen
dants.— W here  a dem and is  e x o rb ita n t and a 
m aste r im p ro p e rly  accedes to  i t ,  the  co u rt w i l l  no t 
upho ld  an agreem ent m ade upon such a basis: 
(The Theodore, Swabey 351). H e re  th e  dem and 
was outrageous, and fo rced  upon  th e  m aste r o f 
th e  M ed ina . The  a m o u n t recoverable fo r  life  
salvage is o n ly  a reasonable am o u n t under the 
M e rc h a n t S h ip p in g  A c t  1854 (17 &  18 Y ic t .  c. 104), 
s. 458, and th is  am oun t is unreasonable, the  
services be ing  una ttended  b y  e ith e r  d if f ic u lty  o r 
danger.

S ir  Robert Phillimore.— T he c ircum stances o f 
th is  case are v e ry  s in g u la r, b u t i t  is  one in  w h ich  
th e  c o u rt re a lly  feels no doub t a t a ll as to  th e  ju d g 
m en t w h ich  i t  o u g h t to  g ive . I t  is n o t necessary 
th a t I  shou ld  go in to  an exam ina tion  o f  the  
a u th o rit ie s  w h ich  I  rece n tly  re fe rred  to  in  the  case 
o f Cargo ex Woosung (3 A sp . M ar. L a w  Cases 50). 
A n d  w h ich  I  also re fe rre d  to  in  the  case o f The 
W averley  (3 L .  Rep. A .  &  E . 369), b u t I  m ay state 
th e  re s u lt o f them  to  bo th is  : th a t  i t  is  the  p ractice  
o f th e  co u rt, p a r t ly  fo r  th e  p ro te c tio n  o f absent 
owners, and p a r t ly  on th e  g rounds o f genera l 
p o licy , to  c o n tro l agreem ents made b y  captains, 
w hen an exam ina tion  o f the  agreem ents shows 
th a t th e y  are c le a rly  inequ itab le .

I n  th e  present ease th e re  were upw ards o f 500 
p ilg r im s  on a ro c k  w h ich  is  ju s t  s ix  fee t above
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w ate r, th e ir  sh ip  had gone to  pieces, and the  
p la in tif fs ’ vessel, th e  T im o r, came up close w ith o u t 
any d if f ic u lty  o r danger a t a ll, because th e  evidence 
is th a t  th e  w a te r was q u ite  deep up  to  the  rock  ; 
she came u p  and he r cap ta in  in  e ffect says, “  I  w i l l  
n o t re lieve  you  fro m  th is  s itu a tio n , w h ich  fo u r 
hours o f bad w ea the r m ig h t conve rt in to  a m ost 
im m in e n t danger, indeed i t  m ay be said in to  y o u r 
to ta l d e s tru c tio n  ; I  w il l  n o t take  you  away unless 
you  g iv e  me 40001.”  N o w  w h a t is 40001. w ith  
reg a rd  to  the  m a tte r  saved, w h ich  is  hum an life  ? 
O n th e  o the r hand, however, th a t sum  is the 
w hole sum  th a t was to  be pa id  fo r  convey ing  p i l 
g r im s  to  Jeddah. A n d  in  m y op in ion  i f  th e  T im o r  
had n o t taken  these p ilg r im s  o ff the  ro c k  in  the 
c ircum stances sta ted, and bad w ea ther had como 
on, and th e y  had lo s t th e ir  lives in  consequence, 
he w o u ld  h a rd ly  have been in  a b e tte r  co n d itio n  
than  th a t o f a p ira te . N everthe less, i t  was ce r
ta in ly  a va luab le  salvage service a cco rd in g  to  the  
p rin c ip le s  upon w h ich  such services have always 
been considered in  th is  co u rt, b u t I  am  o f o p in io n  
th a t  40001. is a g re a t deal too m uch, and I  sha ll 
reduce i t  to  18001.

A s  to  th e  costs, the re  has been no te n de r, and I  
sha ll, the re fo re , leave each p a rty  to  pay th e ir  own 
costs. I f  th e re  had been a su ffic ie n t tende r I  
shou ld  have g ive n  th e  defendants the  costs. I  
sha ll n o t g ive  costs to  e ith e r side.

S o lic ito rs  fo r  the p la in tiffs , Brooks, Jenk ins , and 
Co.

S o lic ito rs  fo r th e  defendants, Dawes apd Sons.

Tuesday, M a y  23 ,1876.
The Parana.

Objection to re g is tra r ’s repo rt— Dam age to cargo—  
24 Viet. c. 10— M easure o f  damages— Loss o f  
m arket.

Where, th rough the negligence o f a  c a rr ie r  by sea, 
goods ca rrie d  by h im  are not delivered in  a  
reasonable tim e, the owner o f  the goods or 
assignee o f  the b i l l  o f  la d in g  f o r  the goods is  
e n title d  to recover as damages fro m  the sh ip 
owner the difference between the m arke t va lue  o f  
the goods when they ought to have been delivered  
and  the m arke t va lue when they a c tu a lly  were 
delivered.

T h is  was an objection to a report of the registrar 
(H . 0 . Rothery, Esq.) in  a cause referred to him  
by the court.

The cause was in s t itu te d  under th e  A d m ira lty  
C o u rt A c t  1861 (24 Y ic t .  c. 10), s. 6, on the  4 th  
Dec. 1873, in  th e  H ig h  C o u rt o f A d m ira lty ,  on 
behalf o f Joseph Sam uel, o f London , the  assignee 
o f ce rta in  b ills  o f la d in g  fo r  goods (sugar and 
hem p) fo rm in g  p a rt o f the cargo o f the  steam sh ip  
P a ra n a , aga ins t th a t vessel, h e r tack le , appare l, 
and fu rn itu re , and the fre ig h t due o r payable fo r 
th e  tra n s p o rta tio n  o f th e  cargo, and aga inst 
W il l ia m  M alco lm son, o f P o rtla n d , in  Ire la n d , h e r 
ow ner, in te rv e n in g . A f te r  th e  p lead ings in  the 
cause had been concluded, and w itnesses had been 
exam ined b y  com m ission  a t M a n ila  and H o n g  
H o n g , th e  de fendan t, on th e  14 th  A p r i l  1875, 
a d m itte d  h is  l ia b il i ty ,  and consented to  a re 
ference o f th e  accounts to  the re g is tra r  and 
m erchants.

O n the  14 th  Dec. 1875 th e  p la in tif fs  b ro u g h t 
in to  the  re g is try  a c la im  co n ta in in g  th re e  ite m s  : 
F irs t ,  loss o f m a rk e t in  respect o f the  h e m p ;
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secondly, loss of in te re s t ; and th ird ly ,  loss b y  
dra inage o f sugar b y  reason o f the  unusua l le n g th  
o f the  voyage. The  de fendant, before th e  re g is 
t ra r ,  a d m itte d  th a t  the re  was some unreasonable 
de lay, and th a t he was ready to  m ake good any 
damages necessarily  re s u lt in g  th e re from . T he  
fac ts  o f th e  case, w h ic h  w ere  n o t d ispu ted , 
are de ta iled  by th e  re g is tra r  in  h is  re p o rt as 
fo llo w s :

“  T he  P a ra n a  was a tra d in g  steam vessel o f 1372 
tons gross and 1027 ne t re g is te r, and she was o f 
180 horse power nom ina l, w h ich  the  m aste r stated 
was a sm a ll pow er fo r a vessel o f he r size. W hen  
she le ft E n g la n d  she was, acco rd ing  to  th e  m aster, 
‘ f r ig h t fu l ly  deep,’ h a v in g  fro m  1000 to  1300 
tons o f iro n  as dead w e ig h t, and  she was f ille d  up 
w ith  l ig h t  goods.

“  She to o k  n in e ty  days to  g e t to  H o n g  K o n g , 
and h a v in g  th e re  d ischa rged  h e r cargo was 
docked, surveyed, and repa ired . She thence 
proceeded in  ba lla s t to  M an ila , where th e  m aste r 
entered in to  a c h a rte r-p a rty  w ith  M essrs. E n g s te r  
and Oo. to  load a cargo a t M a n ila  and I lo - I lo ,  and 
to  proceed th e re w ith  to  Lo n do n , passing th ro u g h  
th e  Suez Canal.

“  I n  pursuance o f the  c h a rte r-p a rty  she to o k  on 
board  some parcels o f hem p and  sugar a t M an ila , 
and h a v in g  sailed to  I lo - I lo  she then  to o k  in  
fu r th e r  parcels o f  sugar, b u t  as the  cha rte re rs  
were n o t able to  su p p ly  h e r w ith  a fu l l  cargo i t  
was agreed th a t she shou ld  be a t l ib e r ty  on the  
hom ew ard voyage to  ca ll in  a t S ingapore to  f i l l  
up . She le f t  I lo - I lo  on the  24 th  J u ly  1873, b u t 
o w in g  to  the  defective  s ta te  o f th e  bo ile rs  she 
was ob liged on th e  3 0 th  o f the  same m on th  to 
p u t  in to  Labuan  fo r  repa irs . Thence she p ro 
ceeded to  S ingapore, w here she to o k  in  some 
cargo  and a la rge  q u a n t ity  o f  coals, and h a v in g  
effected some fu rth e r  rep a irs  to  the  bo ile rs  she 
aga in  proceeded on h e r voyage. O n th e  18th 
A u g ., o w in g  to  th e  state o f the  bo ile rs, she was 
ob liged  to  p u t  in to  Acheen, and a fte r  e ffe c ting  
rep a irs  she again proceeded. O n th e  1st Sept, she 
had  to  a lte r  he r course fo r  P o in t de G alle , i t  be ing 
found  th a t  she cou ld  o n ly  c a rry  111b. steam. 
She a rr iv e d  in  P o in t de G alle  on th e  4 th  Sept., 
and, h a v in g  com ple ted he r repa irs , she le f t  aga in  
on th e  9 th . On th e  1st O ct. she a rr iv e d  a t 
Aoheen, w here fu r th e r  repa irs  were done to  he r 
bo ile rs , and aga in  a t P o r t  Said, a t M a lta , and a t 
G ib ra lta r , so th a t i t  was n o t u n t i l  the  28 th  N o v . 
1873, 127 days a fte r le a v in g  I lo - I lo ,  th a t she 
a rr ive d  in  th e  P o r t  o f London .

“ A s  to  th e  lam entab le  s ta te  in  w h ich  th is  
vessel’s bo ile rs  were the re  can be no tw o  
op in ions. I t  seems th a t a fte r  th e  vessel had d is 
charged  h e r cargo she proceeded to  G reenock, 
w here h e r bo ile rs  were taken  ou t. W e  have no 
in fo rm a tio n  as to  w ha t m ay have been th e  cond i
t io n  o f one o f th e  bo ile rs , as i t  was b ro ke n  up 
before the  su rveyo rs  saw i t ; b u t th e  o th e r was 
exam ined b y  tw o  p ra c tica l engineers, who re 
p o rted  th a t  o f the  e ig h ty -tb re e  tubes o f w h ich  
th e  b o ile r o r ig in a lly  consisted, one had never 
been used, tw e n ty -o n e  o thers had been p lugged  
up  w ith  e ith e r iro n  covers o r wooden p lugs , so 
th a t o n ly  s ix ty -one  tubes were a t a ll e ffective. I t  
was found  also th a t  the  backs o f bo th  furnaces 
had been patched w ith  la rge  patches, and th a t 
the re  were traces of considerable leakage on the 
crow ns o f the  furnaces. T he re  were also n u m e r
ous patches on the  shell o f the  b o ile r  v a ry in g

fro m  4 ft. by  2 ft. 3 in . w ide to  12in. lo n g  b y  Sin. 
w ide . The  r iv e ts  also were w o rn  aw ay b y  lo n g  
use, so th a t they had b u t l i t t le  h o ld  o f th e  plates, 
and some o f th e  plates were w o rn  away b y  co rro 
sion to  h a lf  th e ir  o r ig in a l th ickness. T he y  
fu r th e r  said th a t a lth o u g h  th is  bo ile r, when new, 
was construc ted  to  bear a p ressure o f fro m  301b. 
to  351b. o f steam to  th e  square inch , th e y  
th o u g h t in  th a t  c o n d itio n  in  w h ic h  they  fo u nd  i t  
she cou ld  n o t w ith  safety have borne a pressure 
o f m ore  than  101b. o r 121b. There  is  no reason 
to  suppose th a t th e  b o ile r w h ich  had been b roken  
up  was in  any b e tte r  c o n d itio n . A  m ore la m e n t
able sta te  o f a ffa irs  can h a rd ly  be im a g in e d  to  
anyone a t a ll acquainted  w ith  th e  co n s tru c tio n  o f 
steam engines. I t  is apparent th a t  w ith  engines 
o r ig in a lly  of sm a ll pow er, w ith  a ta b u la r  bo ile r, 
o f w h ich  tw e n ty -tw o  o u t o f e ig h ty -th re e  o f th e  
tubes were p e rfe c tly  useless, o f w h ich  th e  plates 
w ere so m uch  w o rn  away th a t  th e y  w o u ld  
bear o n ly  101b. o r  121b. instead o f 301b. to  
351b. to  the  square inch , and w ith  th e  crow ns o f 
th e  furnaces le a k in g  bad ly , the  ava ilab le  pow er to  
contend w ith  the S. W . monsoon m us t have been 
v e ry  sm all, and i t  can th e re fo re  h a rd ly  be 
wondered a t th a t  th e  vessel made on an average 
b u t fo u r  k n o ts  an h o u r, and th a t  she had fre 
q u e n tly  to  p u t in to  p o r t  fo r repa irs , and to  
rep le n ish  he r s tock o f coals.”

The  reference was concluded on the  2 7 th  Jan., 
the  14 th  Feb., and 1 3 ili A p r i l  1876. E v idence  
was taken  bo th  by a ffid a v it and by  o ra l exam ina 
tio n ,a n d  the  re g is tra r, a fte r hea rin g  counsel on bo th  
sides, made a re p o rt and gave h is reasons, saying, 
in te r  a lia , “  th a t  th e  p la in t if f  w ou ld  have had no 
reasonable g rounds  o f com p la in t, i f  th e  voyage 
fro m  I lo - I lo  to  London  had lasted n in e ty  days. B u t 
i t  d id , as a fact, take  127 days. W e th in k ,  the re fo re , 
th a t  the  s h ip ’s ow ner is, by h is  adm ission, liab le  
fo r  th e  excess o f th ir ty -s e v e n  days, d u r in g  w h ic h  
th e  voyage lasted, beyond w h a t m ay be ca lled  a 
n o t unreasonable tim e . T a k in g  th irty -s e v e n  days 
th e n  as the  m easure o f the  unreasonable de lay in  
th e  voyage, le t  us consider w h a t damages m a y  be 
said to  have resu lte d  d ire c t ly  from  th is  de lay .”  
H e  then  proceeded to  discuss the  th ree  d iffe re n t 
item s o f the c la im , and a llow ed, f ir s t ,  fo r  e x tra  loss 
occasioned by d ra inage o f th e  sugar d u r in g  the  
th ir ty -s e v e n  days 1J pe r cen t, in  th e  o r ig in a l 
sh ipm en t o f 500 tons equal to  7J tons a t 121. 10s. 
p e r to n  o r 93L 15s.; secondly, fo r  in te re s t 5 per 
cent, fo r  th irty -s e v e n  days on th e  in vo ice  va lue  
o f the  cargoes, 19,9591. 9s. l i d .  o r 1011. 3s. 3d.

O n th e  th ird  p o in t the  re g is tra r ’s re p o r t was as 
fo llow s :

“  There  rem a ins  th e  la s t, and b y  fa r th e  m ost 
im p o r ta n t question, nam ely, w he the r the  p la in t i f f  
is e n tit le d  to  any com pensation fo r  th e  a lleged  
loss o f m a rke t b y  reason o f the  no n -d e live ry  o f th e  
cargo w ith in  a ‘ reasonable ’ t im e . The question  
does n o t arise on th e  sugar, in  re g a rd  to  w h ich  no 
c la im  has been made fo r the  loss o f m a rk e t, b u t  on 
th e  hem p o n ly .”

I t  was said by  th e  p la in t i f f  th a t, had the  vessel 
a rr iv e d  by the m id d le  o f O ctober, or even by th e  
22nd o r  23rd  O ct., w h ich  w ould  be about n in e ty  
days a fte r  leav ing  I lo - I lo ,  th e  hem p cou ld  have 
been sold fo r  about 411. 10s. pe r ton , b u t th a t  n o t 
h a v in g  a rr iv e d  u n t i l  the  28 th  N ov., i t  was im 
possible to  g e t th e  hemp landed and placed on the  
m a rk e t before the m id d le  o f December, and th a t 
i t  was then  im poss ib le  to  g e t w ith in  20s. a ton  of
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that price. I t  was paid th a t the owner continued 
to hold the hemp in  hopes that the m arket would 
ra lly , but that it  never did, and tha t u ltim ately  he 
had to sell it  a t a. considerable loss. H e  claimed, 
not, indeed, the difference between the price at 
which he m ight have sold it , had i t  arrived in 
October, and the price at which he u ltim ately  did 
sell i t ; but the difference between the former, and 
the price which he m ight have got for it, im m e
diately after i t  had been delivered. I t  was 
shown th a t during  Novem ber and in the first 
week of December there was a fa ir demana for 
hem p at 411. 10s. per ton, and tha t price m ight 
have been obtained for it . I t  was also shown 
th a t i t  would have taken about three weeks a fter 
the vessel’s a rrival to have got the hemp sampled 
and put upon the m arket; tha t by tha t tim e there  
was no demand for it , and that, although the 
prices current had not altered much, a seller 
forcing any quantity  upon the m arket would have 
had to submit to a reduction of at least 20s. in the 
ton. I t  was proved, also, tha t after Christmas 
the m arket continued to  fall, owing to large ship
ments of hemp brought to Liverpool, so that, as 
one of the brokers observed, the m arket was 
knocked all to pieces.

“ Assum ing, then, tha t by the delay in  the de
live ry  there was a loss of m arket, the question 
arises whether this is an item  which can be pro
perly allowed in  a claim of this description; 
whether, in  fact, a claim for loss of m arket can oe 
allowed on account of an unreasonable delay in  
the delivery o f the goods. The case m ust have 
frequently arisen in  this court, as, for instance, 
when a vessel has been run in to  by another, and 
the delivery of the cargo has been delayed by the  
vessel having to put into port for repairs ; and 
yet I  th in k  tha t I  m ay say w ith  certainty tha t no 
such claim has ever yet been preferred in  this 
court, certainly not during the tim e I  have held  
this office, now nearly tw enty-three years. I t  
m ay be, however, tha t we have h itherto  proceeded 
on a wrong principle, and as the point has been 
very strongly urged in  this case by a counsel 
who is not wont to m aintain  an untenable position,
I  propose to examine carefully all the authorities 
which have been cited in  support of th a t position, 
as w ell as the grounds upon which i t  has h itherto  
been thought tha t a claim for loss of m arket 
cannot properly be allowed.”

The .Registrar then referred to and discussed the  
following cases :

The St. Cloud, Br. & Lush. p. 4;
Josling  v* Irv in e , 6 Hurl. & Nor. 512 ;
Collard  v. South-Eastern Railway Company, 7 Hurl.

& Nor. 79; „  ,
Fraser and others v. Telegraph Construction and 

Maintenance Company, L. Hep. 7 Q.B. 566; 
Hadley v. Baxendale, 9 Exch. 341;
Smeed v. Foord, 1 Ell. & Ell. 602 ;
Home v. M id land  R ailw ay Company, L. Kep. », 

C .P .131;
and concluded his report as follows :

“ I t  seems to  me th a t the cases of H a d le y  v. 
Baxendale, Smeed v. Foord , and I rv in e  and  ano ther 
v. The M id la n d  B a ilw a y  Com pany (ub i sup.), are 
conclusive on the p o in t; and tha t the practice of 
the Court of A d m ira lty , in  refusing to entertain  
any claim for loss of m arket in  such cases, is in  
entire accordance w ith  th a t of the courts of 
common law, and I  shall refuse to a lter th a t prac
tice u n til I  am corrected by superior authority. 
I  m ay add tha t the merchants by whom I  am

[ A d m .

assisted, e n t ire ly  concu r w ith  me in  th e  con
clus ions to  w h ic h  I  have com e.”

A s  to  th e  costs o f  th e  reference, th e  re p o r t was
as fo llow s : .

“  T he  genera l ru le  in  co llis ion  cases is th a t 
w here m ore  th a n  o n e -th ird  is taken  off, th e  
c la im a n t sha ll pay the  costs o f th e  reference. 
B u t  th is  ru le  does n o t a p p ly  to  cases o f th is  de
sc r ip tio n . T he  defendant in  th e  f ir s t  instance 
denied a lto g e th e r h is  l ia b il i t y ,  and set u p  several 
pleas, w h ich  he a fte rw a rd s  w ith d re w ; the  con
d it io n  o f th e  bo ile rs  o f h is  vessel was m os t d is 
c red itab le , and he en ta iled  heavy losses on th e  
p la in t i f f ;  he has, m oreover, made no tender 
on account o f th e  sums w h ich  th e  la t te r  was u n 
d o u b te d ly  e n tit le d  to  recover. O n th e  o th e r hand, 
th e  p la in t if f  has fa iled  in  th e  m a in  issue, th e  ques
t io n  o f loss o f m a rke t. O n th e  w hole, we th in k  
th a t ju s tic e  w i l l  be done b y  le a v in g  each p a rty  to  
pay h is  ow n costs o f th e  reference, b u t the  
reference fees w i l l  have to  be p a id  by them  in  
m oie ties.”

A  m o tio n  was heard  in  c o u rt in  o b je c tio n  to  
the  re p o rt o f the  R e g is tra r, “  to  m o d ify  and 
a lte r  the  same so fa r as i t  d isa llow s th e  sum  
o f 289Z. 5s. 9 d „  c la im ed as damages fo r th e  de
fe n da n t’s breach o f co n tra c t in  respect o f th e  
deprec ia tion  in  va lue b y  loss o f m a rke t on 2403 
bales o f hem p, w e ig h in g  5785 cw t., fo rm in g  
p a r t  o f  th e  cargo o f th e  above-named steam ship, 
because th e  d isa llow ance o f  such damages is based 
upon a m isapprehension o f law , and is erroneous, 
and th e  p la in t if f  is  le g a lly  e n tit le d  upon  th e  facts 
o f th e  case appearing  b y  the  R e g is tra r ’s re p o rt to  
recover such damages, and also to  a lte r  the  said 
re n o r t so fa r  as i t  o rders the  p la in t i f f  to  bear h is  
ow n costs o f th e  reference, and  to  m ake such o rder 
as sha ll be m eet and r ig h t  in  and about th e  
prem ises, and to  condem n th e  de fendan t in  th e  
costs o f th is  m o tio n .”

C larkson, in  su p p o rt o f m otion .— I t  is  ad
m itte d  th a t th e  speed o f the  P a ra n a  was de
fe c tive , and th e  p la in t if f  c la im s 285Z. 5s. 9d. 
fo r  th e  loss o f m a rke t. T he  R e g is tra r  has 
a llowed n o th in g  in  respect o f th is  c la im . The 
o n ly  cases in  w h ich  loss o f m a rk e t has been 
d isa llow ed as the  measure o f damages, are those 
in  w h ich  i t  has been occasioned b y  a special 
sub -con trac t, u n kn o w n , and  n o t in  th e  considera
t io n  o f bo th  p a rtie s  : I n  Smeed v. F oord  (1 E ll .  &  
E l l .  602) th e  w hea t c la im ed  fo r  was n o t th e  sub jec t 
m a tte r  of th e  co n tra c t, w h ic h  was fo r  th e  d e live ry  
o f th ra s h in g  m achines, n o t to  d e live r w hea t ; here 
th e  sub jec t m a tte r  o f the  co n tra c t was th e  ca rria g e  
and  d e liv e ry  o f the hem p ; th e  p la in t if f  cou ld  have 
recovered on th e  th ra s h in g  m achines i f  he had  p ro 
cu red  o thers  a t a h ig h e r price. The  R e g is tra r  re lied  
also on H a d le y  v. Baxendale  (9 Itx c h . 341), b u t 
th a t  case is  in  ¿ y  favour, fo r th e  f lu c tu a tio n  of the  
m a rk e t is  a m a tte r  in  th e  know ledge  o f bo th  
parties . [S i r  R . Phillimore.— T here  are tw o  
c r ite r ia  (1) W as i t  in  co n tem p la tio n  o f th e  p a rtie s  ? 
(2) W as i t  th e  n a tu ra l re s u lt o f th e  n e g lig e n t 
de lay o f th e  d e fen d a n t? ] F rase r v. Telegraph  
C onstruction  and M aintenance Com pany  (L . Rep. 
7 Q .B. 566) lays  dow n th e  la w  under w h ich  
damages o f th is  d e sc rip tio n  m ay be recovered. 
T he  breach o f co n tra c t th e re  was in  n o t s u p p ly in g  
a vessel whose p rin c ip a l m o v in g  pow er was steam ; 
here i t  is  fo r  de lay in  d e liv e ry  o f goods occasioned 
b y  de fective  pow er o f  sh ip , and  the  loss occasioned 
th e re b y  is  th e  d iffe rence  o f p rice  caused b y  the

The Parana.
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delay. H orne  v . M id la n d  R a ilw a y  C om pany  
(L . R ep. 8 0 . P . 131) is re a lly  in  fa vo u r o£ the 
p la in t if f  ; the  reason th a t the  e x tra  sum  there 
c la im ed fo r  loss upon the  co n tra c t b y  de
la y  cou ld  n o t be recovered was because 
the  defendants had n o t no tice  o f any special 
sub -con trac t w h ich  w ou ld  increase the  o rd in a ry  
loss caused b y  non-deüvery  in  tim e . I n  B a r 
ries  v. H utch in so n  (31 L .  J . 169, C. P .) the  
question was w h a t was th e  p ro p e r measure o f 
damages where, from  the delay o f  the  c a rr ie r , the 
p la in t if f  lo s t h is m a rke t a lto g e th e r, and  there, also 
W ille s , J. says, “  I n  o rd in a ry  cases, the  m easure 
o f damages is th e  d iffe rence  between th e  con tra c t 
p rice , and the  m a rke t p rice .”  I n  O 'H a n la n  v. 
I h e  G re a t- I f  estern R a ilw a y  Com pany  (34 L .  J . 
154, Q. B .) the genera l p r in c ip le  is  the  same, and 
in  The Great- Western R a ilw a y  Com pany  v . Red-
m.ayne (L . Rep. 1 0 .  P. 329) the  co u rt he ld  th a t 
the  m a rke t va lue o f th e  goods a t the  tim e  was the  
tru e  tes t o f th e  ^measure o f  damages. I n  C o lla rd  
v. The S ou th -E as te rn  R a ilw a y  Com pany  (4  L .  T . 
Rep. N . S. 410 ; 7 H . &  N . 79) also, th e  p la in tif f ,  
a hopgrow er, was he ld  e n tit le d  to  recover the 
d iffe rence  between the  m a rke t va lu e  and the  c o n 
tra c t p rice .

W a tk in  W illia m s , Q.C. and G. B ruce, in  sup 
p o rt o f th e  re p o rt. —  The p r in c ip le  adopted 
by th e  R e g is tra r  is  th e  o n ly  co rre c t one. The 
sh ipow ner cannot be taken  to  know  th e  p u r 
pose fo r  w h ich  th e  cargo is  in tended , and 
o u g h t n o t to  be in vo lve d  in  questions concern ing  
th e  rise and fa ll o f the m arke t. T h e  o n ly  ques
tions  are, w h e th e r the  fa l l  o f m a rke t occasioning 
the  loss was in  th e  con tem p la tio n  o f the  parties  
when th e  co n tra c t was made, and w h e th e r the  
goods have deprecia ted in tr in s ic a lly .  H a d le y  v . 
Baxendale  (9 Exc'n. 341) Bettled, a t a l l  events, th a t 
com ple te  com pensation to r  such a loss cou ld  n o t 
be cla im ed. T here  m u s t also be some genera l 
P rin c ip le  app licab le  to  a ll cases, and th a t the 
R e g is tra r has c o rre c tly  sta ted in  h is  re p o rt. 
Cory  v. Thames Iron w o rks  an d  S h ip b u ild in g  C om 
p a n y  (17 L . T . Rep. N . S. 495 ; L .  Rep. 3 Q. B. 
181), is n o t a question  between c a rr ie r  and 
sender, i t  is tru e , b u t I  especia lly re ly  on the  ju d g 
m e n t de live red  th e re in  b y  th e  L o rd  C h ie f Justice . 
I t  is necessary to  lo o k  a t th e  n a tu re  o f th e  con
tra c t and th e  circum stances u n d e r w h ich  i t  was 
made, to  see i f  the  damage re s u lt in g  was such as was 
in  con tem p la tion  of bo th  pa rties . H e re  i t  was not. 
m  con tem p la tion  o f sh ipow ner th a t  loss o f m a rk e t 
w ou ld  ensue ; some loss was con tem pla ted , cer
ta in ly , and th a t is  fa ir ly  represented by th e  five  
Per cent, on the  value o f th e  cargo a llow ed by 
R e g is tra r. The B r it is h  Colum bia, &c., Saw M il ls  
Com pany ( L im ite d ) v. N ettlesh ip  (L . Rep. 3 0 .  P. 
499), is d ire c tly  in  p o in t ; th e re  th e  n on -de live ry  of 
a ce rta in  piece o f m ach in e ry  stopped the  whole 
■work, b u t th e  defendant was he ld  n o t to  be liab le  
fo r  the  loss a ris in g  th e re from , b u t o n ly  o f the  
p rice  o f rep lac ing  the  goods w h ich  he had los t, 
and in te re s t at the  ra te  o f five  pe r cent, fo r  the 
delay occasioned by h is  negligence, and th is  is 
fb e  tru e  p rin c ip le  to  a llo w  a ro u g h  m ercan tile  
p ro fit .  A n y  o th e r ru le  w ou ld  lead to  com plica 
tions p ra c tica lly  inso lub le  b y  the  cou rt. The 
actua l am oun t o f damage cannot be looked  to, as 
d  is no t and cannot be in  the  co n tem p la tion  o f the 
Parties. T he  eases c ited  fo r the  p la in t if fs  are 
ah cases between vendor and purchaser, and 
there fore  do n o t app ly . T he  p la in t if f ’s con ten tion

is  opposed to the  u n ive rsa l p rac tice  o f  th is  c o u rt 
and to  th e  ana logy o f insurance  law , by w h ic h  
u n d e rw r ite rs  in  goods are neve r made responsib le 
fo r  loss o f m a rke t. The  p la in t i f f  cannot recover 
such damages as these w ith o u t no tice  to  s h ip 
ow ner th a t he w anted th e  goods to  be de live re d  
fo r  a p a rt ic u la r  m a rk e t:

Horne v. M id land  Railway Company, L. Rep. 8 C. P. 
131 ;

Wilson v. Lancashire and Yorkshire R ailw ay Com
pany, 30 L . J. 232, C. P . ; 9 C. B. N . S„ 632 ;

O’Hanlan  v. Great Western Railway Company, 34 
L. J. 154, C. P. ;

Borries v. Hutchinson, 34 L. J. 169, C. P . ;
Great Western Railway Company v. Redmayne, 

L. Rep. 1 G. P. 329 ;
Collard v. South-Eastern Railway Company, 7 H . &

N . 79; 4L . T . Rep. N. S. 410.
Smeed v. Foord, 1 Ell. & Ell. 602 ;

C larkson  in  re p ly .
I n  a d d itio n  to  th e  eases m en tioned  above, the  

fo llo w in g  a u th o rit ie s  were c ite d  in  th e  course of 
the  a rgum en t.

Jackson v. Union M arine Insurance Company, ante, 
vol. 2, p. 435 ; L. Rep. 10 C. P. 125;

The Lucy, 3 G. Rob. 208 ;
Phillimore’s International Law, vol. 3, p. 699, 

2nd edit. ;
Smith’s Leading Cases, vol, 2, Vicar v. Wilcox, 6th 

edit., p, 503.
C ur. adv. v u lt.

June  13.— S ir R . Phillimore.— I  have taken tim e  
to consider m y judgm ent in  this case, p artly  
on account of the great number of reported oases 
to which I  was referred, but more especially 
because, unfortunately, I  am unable to agree w ith  
the  very elaborate and carefully reasoned opinion 
of the R egistrar from  whose ru ling  this appeal has 
been prosecuted.

I t  is a d m itte d  in  th is  case th a t  th e  c a rr ie r  
m u s t m ake some com pensation to  th e  m e rc h a n t 
fo r  th e  loss susta ined b y  h im  in  consequence 
o f  the  delay in  th e  execution of th e  co n tra c t ; 
th e  question  is w h a t are to  be th e  ite m s  o f  
th a t  com pensation. T he  re g is tra r  has fo u n d  
th a t these ite m s  are 93f. 15s. fo r  d e te r io ra tio n  in  
q u a lity  o f a p o rt io n  of th e  cargo and 101Z, 3s. 3d. 
fo r  loss o f th e  in te rest, d u r in g  th e  d e ten tio n  in  
consequence o f th e  delay, a t five  pe r cen t, on th e  
va lue  o f th e  cargo. The  m erchan t also c la im s, in  
a d d itio n  to  these item s, th e  ascerta ined  d iffe rence  
between th e  m a rk e t va lue  o f th e  goods a t th e  
tim e  w hen th e y  m ig h t have been sold, i f  th e  
c a rr ie r  had n o t unreasonably delayed th e  f u l f i l 
m e n t o f h is co n tra c t, and th e ir  va lue  a t th e  tim e  
w hen they  d id  a c tu a lly  a rr ive , and th e  ju s tic e  o f 
th is  c la im  is th e  sole sub ject o f th is  appeal.

T he  law  app licab le  to  th is  question  has app a re n tly  
been d if f ic u lt  to  ascerta in  and th e  a p p lica tio n  o f i t  
w hen  ascertained m ore d if f ic u lt .  T he  genera l ru le  
o f la w  is  sta ted w ith  h is  usual clearness by
M . Masse in  th e  la s t e d itio n  o f h is  D ro it  C om 
m erc ia l, vo l. 3, p. 239, ed it. 2, L ib .  5, T it .
I .  Ch. 3, sect, iv ., § 1. T he  p r in c ip le  o f th is  
ru le  is  in  d iffe re n t w ords expressed in  th e  
E n g lis h  and A m e rica n  ju d g m e n ts . I n  ac
cordance w ith  th is  p r in c ip le  the  ca rr ie r has 
been ho lden liab le  to  pay damages on the  hypo thes is  
th a t  he con tem pla ted  paym en t o f a ce rta in  k in d  o f 
com pensation in  the  even t o f h is  n o t execu ting , o r 
h is  unreasonably d e la y in g  to  execute h is  p a rt o f 
the  con trac t. A n o th e r fo rm  o f s ta tin g  th a t p ro p o s i
t io n  is to  be found in  the  ju d g m e n t o f  th e  L o rd  
C h ie f B aron  in  the  E xcheque r C ham ber in  H orne
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v . M id la n d  R a ilw a y  C om pany  (L im ite d ) (L .  Rep.
8 0 .  P . 135) decided in  the  yea r 1873. “  The
p r in c ip le  c lea rly  to  be declared fo r  a ll th e  a u th o 
r it ie s  is th a t th e  damages fo r  a breach  o f con tra c t 
m u s t be such as m ay  fa ir ly  and reasonably be 
considered as a r is in g  n a tu ra lly , i.e., a cco rd ing  to 
th e  usna l course o f th in g s , fro m  such breach o f 
co n tra c t itse lf, o r  such as m ay be reasonably 
supposed to  have  been in  th e  con tem p la tion  
o f b o th  p a rtie s  a t th e  t im e  they  made th e  
co n tra c t as th e  probable resu lts  o f th e  breach 
o f i t . ”  The  la s t E n g lis h  ju d g m e n t w h ic h  I  have 
been able to  f in d  is one de live red  b y  th e  L o rd  
C h ie f Ju s tice  in  1876, in  th e  case o f Sam pson  v. 
The London  and N o rth -  Western R a ilw a y  Com pany  
(L . Rep. 1 Q. B . D iv . 274). I t  is  th e  o n ly  E n g lis h  
case, I  th in k ,  fo r  th e  know ledge  of w h ic h  la m  n o t 
indeb ted  to  th e  in d u s try  o f counsel. “ The  law ,"’ 
th e  L o rd  C h ie f Jus tice  says a t p. 277, “  as i t  is to  
be fo u nd  in  th e  rep o rte d  cases, has flu c tu a te d , b u t 
the  p r in c ip le  is now  settled, th a t  whenever e ith e r 
th e  o b je c t o f the  sender is spec ia lly  b ro u g h t to  the  
no tice  o f th e  ca rr ie r, o r  c ircum stances are kn o w n  
to  th e  c a rr ie r  fro m  w h ich  th e  object o u g h t iq  
reason to  be in fe rre d , so th a t th e  ob ject m ay be 
ta ke n  tohavebeen w ith in  th e  con tem p la tio n  o f bo th  
parties , damages m a y b e  recovered fo r  th e  n a tu ra l 
consequences o f th e  fu tu re  o f th a t  ob ject. The  
la te s t A m e rica n  decision, I  believe, is th a t o f W a rd  
v . The N ew  Y o rk  C e n tra l R a ilro a d  Com pany  
(48 N . Y .  29), i t  is  th u s  sta ted  in  a note to  th e  las t 
e d itio n  o f S ed g w ick  on damages (p. 430) : “ I t  is 
he re  h e ld , th a t  w here a c a rr ie r  fro m  m ere n e g li
gence,or p la in  v io la tio n  of d u ty , om its  to  tra n s p o r t 
m erchandise w ith in  a reasonable tim e , and its  
m a rk e t va lue fa lls  in  the  m eantim e, th e  t ru e  ru le  
o f damages is  th e  d iffe rence in  its  va lue  a t the 
t im e  and place i t  o u g h t tohavebeen  de live red  and 
th e  tim e  o f its  ac tua l d e live ry , the c o u rt obse rv in g  
th a t  sagacious m en re ly  upon th e ir  ow n a b il ity  to  
ju d g e  o f th e  m a rke t in  u n d e r ta k in g  la rg e  com m er
c ia l p ro jec ts , and acco rd ing  to  th e ir  viewB o f the 
m a rk e t send th e ir  m erchandise b y  a q u ick  o r by a 
slow ca rr ie r, and m ake com pensation a cco rd ing ly . 
A  c o n tra ry  ru le  w ou ld  dep rive  th e m  o f a ll benefit 
o f a ra p id  tra n s it. T he  c o u rt fu r th e r  rem arked , 
had the  goods been in ju re d  by  reason o f im p ro p e r 
exposure by  th e  ca rrie r, and th u s  become depre
c ia ted  in  th e ir  m a rk e t va lue, the  c a rr ie r  w ou ld  be 
lia b le  fo r  th e  loss. H e re  h is  n e g lig e n t delay 
caused th e  loss ; th e  in ju r y  also is  n a tu ra l and 
d ire c t ;  a r r iv in g  la te r b y  th e  c a rr ie r ’s neg ligence, 
these goods, measured b y  th e  o n ly  s tandard  th a t 
regu la tes  va lue, w ere n o t w o r th  as m uch  as a t the 
t im e  w hen th e y  shou ld  have a rr iv e d .”  I  do no t 
re fe r to  o th e r cases besides those tw o, b u t  I  have 
read them  a ll w ith  care ; m ost o f them  w i l l  be found 
in  th e  notes to  M r  S edgw ick ’s va luab le  w o rk  on 
th e  M easure o f Damages (6 th  ed it., chap. 3, p. 81 ; 
chap. 13, p. 430), to  w h ich  I  have a lready re fe rred .

T he  re s u lt o f th e  reported  decisions is, th a t th is  
m erch a n t m ay  c la im  to  be indem n ified  fo r  the 
ac tua l loss in  th e  va lue o f th e  goods shipped (perfe 
qu ’i l  a f a i t ) — dam num  emergen,— and from  loss of 
p ro fit ,  ga in  dont i l  a  été p rivé )— lu c ru m  cessans—  
w hen such loss is the  d ire c t consequence o f the  
c a rr ie r ’s de fau lt. W h y  sh o u ld no t th e  ascerta ined 
d iffe rence  between th e  m a rk e t p rice , w hen the  
goods m ig h t  have been sold had the re  been no 
delay, and th e  m a rk e t p rice  w h ich  th e y  w ou ld  
fe tch  a fte r  th e  delay, be a reasonable m easure 
o f th e  loss o f th e  m erch a n t’s p ro fits  ; th e  deprecia

t io n  is  th e  d ire c t consequence o f th e  c a rr ie r ’ s 
d e fa u lt; in  o th e r w ords, he m u s t be ta ke n  to  have 
kn o w n  o r  con tem pla ted  th a t  the  m erchan t desired 
a safe and q u ic k  tra n s p o rt o f m arke tab le  goods 
to  th e ir  in te n de d  m a rke t. T h is  is th e  o rd in a ry  
know ledge  w ith  w h ich  a c a rr ie r  receives goods, 
and i t  is  on th is  p rin c ip le , as i t  appears to  me, 
th a t  in  H orne  v . The M id la n d  R a ilw a y  Com pany  
( L im ite d ) (L . Rep. 8 C. P . 135), a lready c ited , the  
d iffe rence  betw een tw o  m a rk e t prices was consi
dered to  be th e  p roper m easure of th e  damages.

The case before me is n o t one o f a special p r iv a te  
specu la tion  o r p a rt ic u la r  m e rc a n tile  ope ra tion  in  
w h ich  de lay m ay in f l ic t  as m uch  in ju r y  on th e  
sh ipper w ith  respect to  th e  m a rk e t va lue of 
the  goods as th e ir  de te rio ra tion  fro m  w a n t o f re 
q u is ite  appliances o r im p ro p e r exposure d u r in g  
th e  passage. U pon  the  same p r in c ip le  th e  c a rr ie r  
is  responsib le  fo r  bo th  in ju r ie s , th e  deprec ia tion  in  
the  m a rk e t va lue  o f these goods has been in  m y  
o p in io n  th e  n a tu ra l consequence o f th e  c a rr ie r  s 
unreasonable delay —  P ro p te r rem  ip sa m  non  
ha b itam , as th e  c iv ilia n s  say— and fo r  reasons 
a lready alleged, I  th in k  th e  sh ippe r is e n tit le d  to  
have in c lu d e d  in  h is  damages th e  d iffe rence  be
tw een the  m a rk e t p ric e  a t th e  t im e  w hen the  
goods d id  a rr iv e  and  a t the t im e  w hen th e y  o u g h t 
to  have a rrive d . . ,

I  m u s t there fo re  d ire c t th a t th e  re g is t ra r  s 
re p o r t be varied  b y  ad d in g  to  th e  damages a llow ed  
th e  sum o f 289?. 5s. 9 d „  w h ich  represen ts the  
loss o f m arke t. 1 th in k  th a t  th e  ju s tic e  o f the  
case demands th a t the  p la in t i f f ’s have th e ir  costs 
o f appeal and o f th e  reference.

S o lic ito rs  fo r  p la in t if f .  H illy e r ,  F e n w ick , and 
S tibba rd.

S o lic ito rs  fo r  defendants, P a rke r, W atney, and  
C larke.

Tuesday M a y  30 ,1876.
T he S istebs .

L im ita t io n  o f  l ia b i l i t y — Practice.
A  vessel under arrest in  a cause o f  damage was 

libe ra ted  on p a ym e n t in to  cou rt o f  the am ount to 
w h ich  her l ia b i l i t y  was lim ite d  under 25 26
Viet. c. 63. s. 54, together w ith  a sum to cover 

costs and in terest, and  subsequently she was fo u n d  
solely to b la m e fo r the co llis io n . The owners, who 
had  in s titu te d  a  s u it  f o r  l im ita t io n  o f  l ia b i l i t y  
moved f o r  a decree in  th a t su it, an d  th a t the 
money in  court should be trans fe rred  to the c red it 
o f  th a t s u i t ;

The cou rt gran ted  the p ra y e r  o f  the f ir s t  p a r t  o f 
the m o tion  but no t o f the la tte r, ho ld ing  i t  to be not 
necessary.

O n th e  15 th  O ct. 1874, th e  Sisters, a barge, in  
com pany w ith tw o o th e r  barges, the  Volun teer And. 
th e  A lfre d a , were c ru is in g  u p  H a lfw a y  Reach in  
th e  r iv e r  Thames. A  steamer ca lled th e  Thames 
was g o in g  dow n the  r iv e r ,  and a fte r  ju s t  avo id in g  
do ing  serious damage to  th e  Sisters, ran  in to  and 
sank3the  o th e r tw o  barges w ith  th e ir  cargoes, and 
caused th e  death  b y  d ro w n in g  o f tw o  o f the  th ree  

' persons on board th e  A lfre d a . The  Volun teer in 
s titu te d  an action  aga ins t the Thames, w h ich  was d is 
m issed on th e  g ro u n d  th a t  th e  Thames had been 
ob liged  to  adopt th e  course she had done to  avo id  
the  im m in e n t dange r o f co llis io n  w ith  th e  S iste rs, 
w h ich  was occasioned by the  im p ro p e r n a v ig a tio n  
o f th a t vesse l T he  A lfre d a  then , on th e  2nd  Eeb.



MAR [TIME LAW CASES. 2 2 5

A d m . ]

1875, in s t itu te d  an action  aga ins t th e  Sisters  and 
a rres ted  h e r ; th e  V olunteer also in s t itu te d  an 
action  aga inst th e  S is te rs ; the  ow ners o f th e  
Sisters  on the ‘22nd Feb. 1875 in s t itu te d  a cause of 
l im ita t io n  o f l ia b il ity ,  and on the  2n d  M a rc h  1875 
m oved the  c o u rt to  release th a t  vessel on paym e n t 
in to  c o u rt o f 9601. 7s., th a t be ing  the am oun t a t 
151. pe r ton , fo r  w h ich  th e  ow ners were lia b le  
u n d e r 25 &  26 V ie t .  c. 63, s. 54, and th e  co u rt, 
a fte r  he a rin g  counsel, p e rm itte d  the  release on 
th a t  sum and a fu r th e r  sum  of 3291. 8s. to  cover 
in te re s t and costs, be ing  pa id  in to  co u rt, and the 
Sisters  was released a cco rd ing ly . O n th e  hea ring  
o f th e  cause o f damage th e  Sisters was found  alone 
to  blam e, and th a t decision was co n firm ed  on 
appeal (ante  p, 1 22 ; 34 L . T . Rep. N . S. 338).

F . W. Ttaikes. on beha lf o f the  p la in tif fs  in  the  
lim ita t io n  o f l ia b i l i t y  su it, th e  owners o f the  Sisters, 
now  m oved the  c o u rt fo r a decree in  th a t  s u it  
l im i t in g  th e  p la in t if f 's  l ia b i l i t y  to  151. per to n  and 
th e  costs in c u rre d  in  the causes o f damage and 
l im ita t io n  of l ia b il i ty ,  fo r a s tay o f proceedings 
in  the  cause o f damage, and th a t the sums paid in to  
c o u rt in  th a t s u it  shou ld  be tra n s fe rre d  to  th e  
c re d it o f th e  s u it fo r  l im ita t io n  o f l ia b il ity .  H e  
po in ted  o u t th a t  as the  ju r is d ic t io n  in  cases o f 
l im ita t io n  o f l ia b i l i t y  was o r ig in a lly  vested in  the  
C o u rt o f C hancery, b y  th e  M e rc h a n t S h ip p in g  
A c t  1854, § 514, and was o n ly  tra n s fe rre d  to  
th e  C o u rt o f A d m ira lty  in  ce rta in  cases, b y  
th e  A d m ira lty  C o u rt A c t  1861, § 13, th e  pay
m ents  o u t o f c o u rt m u s t be in  th e  l im ita t io n  o f 
l ia b il i ty  s u it  and n o t in  the  cause o f damage, and 
th a t  fo r  th a t  purpose th e  m oney in  co u rt shou ld  
be tra n s fe rre d  to  th a t  s u it.

F . C. C larkson, fo r  th e  defendants in  the  
lim ita t io n  o f l ia b i l i t y  s u it  o n ly  req u ire d  th a t  w h a t
ever course th e  c o u rt pu rsued w ith  reference to  the 
m oney in  cou rt, th a t the  de fendants ’ costs in  the  
lim ita t io n  o f l ia b i l i t y  s u it  w h ich  had n o t y e t been 
taxed  shou ld  be secured.

S ir  R . P h il l im o r e , a fte r  co nsu lta tion  w ith  
th e  re g is tra r  as to  th e  p rac tice , m ade th e  decree  
prayed  fo r  in  th e  lim ita tio n  o f lia b ility  su it, the  
p la in tiffs ’ so licitors u n d e rta k in g  th a t th e  coats in  
th a t su it should be pa id , and ordered a stay of a ll  
fu r th e r  proceedings in  the dam age su it, b u t as to  
la t te r  p a rt o f th e  m otio n  m ade no order, on th e  
gro u n d  th a t w h atev er m ig h t have been requ is ite  
had  the cause fo r l im ita tio n  o f l ia b ility  been in  
another d iv is ion  o f th e  h ig h  co urt, th e  m oney  
b e ing  in  th is  d iv is io n  i t  was im m a te r ia l w h ich  s u it 
i t  stood to  th e  cred it of.

S o lic ito rs  fo r  th e  p la in t if fs ,  Beacon, Son, and 
Sogers.

S o lic ito rs  fo r  th e  defendants, Ing lede iv, Ince, 
and Oreening ;  Keene and M ars la n d .

Tuesday, A u g . 1, 1876.
The Clutha.

P lead ings— L im ita t io n  o f  l ia b i l i t y — C ounter 
cla im .

U nder the system o f  p lead ing  established by the 
Ju d ica tu re  A c t and  rules, the defendant where 
he adm its  h is  l ia b i l i t y  fo r the damage done 
by a  co llis io n , but c la im s to have h is  l ia b i l i t y  
lim ite d  to 81. o r 15i. per ton  o f  h is vessel under 
the M erchant S h ipp ing  A ct 1862 (25 4) 26 V ic t. 
c. 63,) g. 54, can so c la im  by counter c la im  instead

VoL. H I., N. S.

[Adm.

o f by in s t itu t in g  a  separate s u it  f o r  l im ita t io n  o f
l ia b i l i t y  :

Semble, when l ia b i l i t y  is  not adm itted  a  s im ila r
course m ay be adopted in  the a lte rna tive .

In th is  cafee actions were comm enced aga inst th e  
C lu th a  and he r owners by  the  owners of the  R u s
sian barque Tovernus, and o f a p o rtio n  o f th e  cargo 
laden on board her, fo r damages susta ined by a 
co llis io n  between th e  vessels w h ils t  th e  Tovernus  
was a t anchor in  th e  r iv e r  C lyde  on th e  23rd Dec. 
1875. The  Tovernus  was sunk b y  th e  co llis ion , 
and th ree  of h e r c rew  drow ned.

These actions were, by  o rde r o f th e  c o u rt, con 
so lidated and sta tem en t o f c la im  in  the  conso li
dated action de live red  on th e  26th June  1876.

On the  14 th  J u ly  1876, th e  defendants de live red  
a sta tem en t o f defence and coun te r c la im , w h ich  
so fa r  as m a te r ia l was as fo llo w s  :

Between R ic h a r d  J a n s s e n , of Parga, and others, 
the owners of the Russian barque Tover
nus (plaintiffs),

and
The owners of the steamship or vessel 
Clutha  _ (defendants),

(by original action), 
and

Between W il l ia m  St o w e l l  a n d  o t h e r s , the 
owners of the said steamship or vessel 
Clutha  (plaintiffs),

and
R ic h a r d  J a n s s e n , of Parga,and others, 
the owners of the Russian barque Tover
nus and the owners of the cargo lately 
laden on board the said barque, and the 
survivors of her crew, and the legal per
sonal representatives of such of her crew 
as are deceased, and against all and 
every person or persons whomsoever 
claiming to be entitled to claim in re
spect of damage or loss to the said barque 
Tovernus or her boats, or to any goods, 
merchandise, or other things on board 
of her at the time of the collision, in the 
statement of claim mentioned, or in re
spect of any loss of life or personal injury 
occasioned by the said collision . . .

(defendants) 
(by counter claim).

Statement of defence and counter claim.
1. The defendants in the said original action admit the 

statements contained in the statement of claim, and that 
the said collision was occasioned by improper navigation 
of the said steamship or vessel Clutha, and by way of 
counter claim the said defendants say as follows :

2. The said defendants were before, and at the time of 
the said collision, the owners of the said steamship Clutha 
which is a duly registered British steamship.

3. On the 27th June 1876, another action, numbered 
1876 O No. 330, was commenced against the said steam
ship Clutha  by the said owners of cargo, laden on board 
the said barque and in the statement of claim mentioned, 
to recover damages for the loss, of the said cargo in the 
said collision, and such action has by order of the court 
been consolidated herewith.

4. No other action or suit save as aforesaid has yet 
been brought against the said defendants or the said 
steamship Clutha  or her freight in respect of the 
said collision, but the defendants apprehend other claims 
in respect of a damage to goods, merchandise, and other 
things on board the said barque Tovernus, and also in 
respect of loss of life and personal injury caused to per
sons on hoard of and carried in the said barque Tovernus 
at the time of the said collision.

5. The said collision took place without the aotual 
fauit or privity of the said defendants, or either or any 
of them, and the said defendants submit that they are 
entitled’to the benefit of the provisions of the Merchant 
Shipping Act 1854 and the Merchant Shipping Acts 
Amendment Act 1862, for limiting their liability in re- 
Bpect of the Baid collision.

6 The gross tonnage of the Baid steamship Clutha,
Q

The Clutha.
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without deduction on account of the engine room, is 
514 tons.

7. The said defendanta are w i l l iD g ,  and they hereby 
offer to pay in such manner aa the court shall direct, the 
amount to which they are liable in respect of the said 
collision, regard being had to the provisions of the Mer. 
chant Shipping Act 1854, and the Merchant Shipping 
Acts Amendment Acts 1862.

The said defendants claim
1. A declaration that the defendants are not answer- 

able in respect of loss of life or personal injury 
caused by the said collision, together with loss or 
damage to ship’s boats, goods, merchandise, or 
other things to an aggregate amount exceeding 15J. 
for each ton of the gross tonnage of the said steam
ship Clutha, without deduction on account of the 
engine room, nor in respect of loss or damage to 
ship’s goods, merchandise, or other things on 
board the said barque Tovernus, caused by the 
said collision to an aggregate amount exceeding 
81. for each ton of the gross tonnage of the said 
steamship Clutha without deduction on aocount of 
the engine room.

2. That the said defendants may be at liberty to 
give bail for such an aggregate amount and for 
such interest as the court may think fit to award.

3. That upon the filing of the bail bond all further 
proceedings in the said actions, numbered 1875 
J. No, 106, and 1876 O, No. 330 respectively, may 
be stayed, and the respective plaintiffs in the said 
actions, and all and every other person and per
sons claiming in respect of damage or loss to the 
said barque Tovernus, or to her boats, or to any 
goods, merchandise, or other things on board her, 
or in respect of loss of life or personal injury 
occasioned by the Baidcollision, maybe restrained 
from bringing any other action or actions in re
spect of these said losses or injuries.

4. That all proper directions may be given by the 
court for ascertaining the persons who have any 
just claim in respect of loss or damage to ships, 
goods, merchandise, and other things caused by 
the said collision, and in respect of loss of life 
and personal injury caused by the said collision, 
and for the exclusion of any claimants who shall 
not come in within a certain time to be fixed for 
that purpose.

5. That the amount of the said defendant’s liability 
may be rateably distributed among the several 
persons who may establish a claim thereto.

6. Such further and other relief as the nature of the 
case may require.

O n th e  10 th  J u ly  the  p la in t if fs  re p lie d  b y  n o t 
a d m itt in g  the  t r u th  o f the  5 th  and 6 th  parag raphs 
o f th e  coun te r-c la im , and on th e  1st A u g . 1876 
th e  ease came on fo r  hea ring .

Clarkson, fo r owners o f barque Tovernus.
P h illim o re , fo r owners o f p a rt o f  cargo.
A s p in a ll fo r  defendants, m entioned  the  m a tte r  

to  the  co u rt, as the  p lead ings were new to  the  p rac
tice  o f th is  d iv is io n , b u t he s u b m itte d  th a t  under 
the  Ju d ica tu re  A c t  and ru les th e  de fendant was 
e n tit le d  to  raise the question  o f the  lim ita t io n  of 
h is  l ia b il i ty  by  coun te r c la im  to  th e  o r ig in a l 
action, instead o f in s t itu t in g  a special s u it  fo r  the 
purpose, the  a ffid a v it and copy o f re g is te r usual 
in  such su its  be ing  filed  in  th is . H e  re fe rre d  to 
O rde r X IX . ,  ru le  9, O rde r X X I I . ,  ru le  5, and 
Supreme C o u rt o f J u d ic a tu re  A c t,  1873, sect. 24, 
sub-sects. 4, 6, 7 ;  M erch a n t S h ip p in g  A c t  1854, 
sect. 514; Com m on L a w  P rocedure A c t  1860 
(23 &  24 V ie t.  ch. 126. sect. 35), and the  A d m ira l ty  
C o u rt A c t  1862 (24 V ie t .  c. 10, s. 13).

C larkson  and P h ill im o re  agreed th a t i t  was now 
th e  p ro p e r course to  pursue.

S ir  R . Phillimore said th a t  the re  cou ld  be no 
d o u b t th a t  course cou ld  now  be pursued, and  th a t 
u n d e r the  c ircum stances i t  was th e  p ro p e r one to 
adopt, and o rdered a ll proceedings in  th e  actions

[ A d m .

to  be stayed except fo r  ta xa tio n  and  p a y 
m en t o f costs, 8L p e r ton , on th e  gross tonnage 
o f th e  C lu tha , to  be pa id  in to  co u rt, and b a il to  
be g ive n  fo r  the  rem a inder up  to  157. pe r to n  on 
the  gross tonnage o f the C lu tha , w ith  costs and 
in te re s t.

S o lic ito r  fo r  the  p la in tiffs , Thomas Cooper.
S o lic ito rs  fo r  th e  ow ner o f  th e  cargo, Stokes, 

Saunders, and Stokes.
S o lic ito rs  fo r  defendants, P r itc h a rd  and Sons.

M arch  13 an d  15, 1876.

Cargo ex Schiller.
L ife  salvage— C argo— Separate ly salved— L ia b i l i t y  

to pay life  salvage— M erchan t S h ip p in g  A ct 1854, 
sect. 458.

Where life  salvage is  perform ed, cargo, subsequently 
salved f r o m  the same vessel as the lives, but by 
persons w h o lly  d is tin c t f ro m  the l ife  salvors, is  
lia b le  to contribute towards the paym en t o f  the 
rew ard  due to the l ife  salvors u n d e r the p ro v i
sions o f  the M erch a n t S h ip p in g  A c t 1854, sect. 
458.

T h is  was an ac tion  in  rem  in s t itu te d  on b e h a lf of 
the  owners, m asters, and crew s o f  the  p ilo t  c u tte r  
R a p id  and th e  boats O. and  M ., Guinevre, and 
S w ift ,  aga ins t th e  eargo o f the  la te  G erm an steam 
sh ip  S ch ille r, to  recover salvage rew ard  fo r  ser
vices rendered to  the  lives o f the  passengers o f 
th a t  vessel.

T he  R a p id  was a p i lo t  c u tte r  be lo n g ing  to  th e  
Is la n d  o f B ry h e r, one o f th e  S c il ly  Is lands, was o f 
the value o f 5001, and a t th e  tim e  o f the  services 
was m anned by a crew  of e ig h t hands. T he  0 . 
and M . was a six-oared g ig  b e lo n g ing  to  the 
Is la n d  o f S t. A gnes, one o f tbe S c il ly  Is lands , and 
a t th e  tim e  o f the  services was m anned b y  a crew  
o f s ix hands, in c lu d in g  a licensed T r in i t y  p ilo t. 
T he  Guinevre  was also a s ix-oared g ig  b e lo n g ing  
to  the  Is la n d  o f S t. A gnes , and was m anned by a 
crew  o f seven hands. The  S w ift  was a boat also 
be long ing  to  the Is la n d  o f S t. A gnes and was 
m anned by a crew  of fo u r hands.

The S c h ille r  w e n t ashore on the  R e ta rr ie r  
reef, w h ich  is  about th ree  m iles  and a q u a rte r 
w est o f th e  Is la n d  o f S t. A gnes, and about 
tw o  m iles and th re e -q ua rte rs  west and by 
sou th  o f the  Is la n d  of A n n e tt. The  services were 
rendered d u r in g  th e  m o rn in g  nf the 8 th  M ay, 
1876, and d u r in g  a dense fog. The  Swift, p icked  
up  one passenger from  th e  S c h ille r ’s life b o a t 
w h ich  was d iscovered fu l l  o f w a te r in  S m ith ’s 
Sound ; th e  R a p id  p icked up  tw o  m en between 
the  rocks o f M in a lto  and M in c a r lo ; the  0 . and M . 
d iscovered the  S c h ille r  herse lf, and p icke d  up fro m  
spars and w reckage five  m e n ; th e  G uinevre  also 
g o t to  the S c h ille r  and p icked  u p  tw o  m en from  
am ong the  w reckage ; a l l  these men were g o t 
ashore and saved. The  0 . and  M ., a fte r ta k in g  the 
men she p icked  u p  ashore, g o t a steam boat th a t 
was g o ing  to  Penzance to  go to  the  w reck. The  
steamboat took  the lifeboa t and the 0 . and  M . in  
tow , and proceeded to  th e  S ch ille r, the  T r in i t y  
p ilo t  fro m  th e  0 . and  M . be ing on board  th o  steam 
boat. The  O. and  M . was damaged before g e tt in g  
to  the  S ch ille r  the second tim e , and had to  p u t  back, 
b u t  the  steam boat and life b o a t w en t on and saved 
m ore lives. T he  G uinevre  also sent some fish in g  
boats to  the S c h ille r,and these saved m ore live s . A l l
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th e  persons saved were taken  ashore b y  the  persons 
w ho p icked  th e m  up, and  were landed e ith e r in  
th e  Is la n d  o f S t. A gnes o r  S t. M a ry ’s. T he  p la in 
t if fs  a lleged th a t  d u r in g  th e  services th e  w eather 
was ve ry  bad, th e  sea ru n n in g  ve ry  h ig h , and th a t 
th e  services w ere rendered  a t g rea t r is k  to  the 
p la in tif fs . A  sm a ll p o rtio n  o n ly  o f th e  stores and 
h u l l  o f the S c h ille r  were saved, b u t la rge  p o rtio n s  o f 
he r cargo, m a in ly  specie, to  the  va lue o f  40.000Z., 
were saved. T he  above facts and o thers appear
in g  in  th e  ju d g m e n t w ere fu l ly  set o u t in  the 
s ta tem en t o i c la im  in  tw e n ty -tw o  paragraphs.

T he  cargo proceeded aga inst was n o t n o r was 
any p a rt o f i t  saved b y  th e  p la in tif fs , no r was i t  
saved fo r  a considerab le  t im e  a fte r th e  services 
rendered  b y  th e  p la in tiffs . T he  defendants’ (the  
owners o f the  specie saved) s ta tem en t was as 
fo llow s :

1. The defendants admit the statements of fact in 
Articles 1 to 22, inclusive of the statement of claim.

2. T h e  services o f th e  p la in t i f fs  to  th e  passengers o f 
th e  Schiller w ere  rendered a t  some r is k  to  them se lves , 
b u t  n o t a t  g re a t r is k  as a lleged .

3. T h e  sa id  passengers w ere n o t  th e  ow ne rs  o f th e  
ca rgo  proceeded a g a in s t in  th is  a c tio n , a nd  th e  p la in t i f fs  
rende red  no  serv ices to  and  d id  n o t  a t te m p t to  save th e  
sa id  ca rgo  o r th e  ow ners th e re o f. S uch ca rgo  was saved 
u n d e r th e  c ircum s tan ce s  in  th e  n e x t a r t ic le  m entioned.

4. Some t im e  a fte r  th e  w re c k  o f th e  Schiller, and  a f te r  
th e  vessel w as p a r t ia l ly  b ro k e n  u p , and  w ith  h e r ca rgo  
had  s u n k  in  deep w a te r, a nd  h ad  been abandoned  b y  a ll  
concerned , th e  de fendan ts  d e te rm in e d  to  endeavou r to  ra ise  
s ix  b a rre ls  o f specie b e lo n g in g  to  th e m , and  w h ic h  were 
k n o w n  to  be in  th e  vessel’ s h o ld . T h e  d e fendan ts  th e re 
u p o n  engaged a s ta ff o f d iv e rs  and  w o rkm e n , and  w o rke d  
fo r  m a ny  weeks a t  g re a t expense, and  w ith  g re a t u n 
c e r ta in ty  as to  th e  success o f th e ir  o pe ra tio ns . D u r in g  
th is  t im e , and  so lo n g  as i t  rem a ined  d o u b tfu l w h e th e r 
th e  o p e ra tio ns  w o u ld  n o t be a lto g e th e r  u n p ro fita b le , th e  
p la in t i f fs  d id  n o t p ro fess  to  be in te re s te d , o r  to  have  a 
c la im  a g a in s t th e  ca rgo  in  re spe c t o f  w h ic h  th e  ope ra 
tio n s  w ere p roceed ing .

5. A f te r  m a ny  w eeks o f u nsu cce ss fu l a nd  unrem une- 
ra t iv e  o pe ra tio ns , th e  de fe nd a n ts  succeeded in  ra is in g  
fo u r  o f th e  b a rre ls  o f specie a nd  a  p o r t io n  o f th e  con
te n ts  o f  a n o th e r b a rre l, o f th e  to ta l  va lue  o f 40,0001., and  
th e  specie so saved w as conveyed to  Penzance. T h is  
specie is  th e  ca rgo  proceeded a g a in s t in  th is  a c tio n .

0. A fte r  th e  a r r iv a l  o f th e  specie a t  Penzance, th e  
p la in t i f fs  w ere  in d u ce d  b y  persons w ho  h a d  ta k e n  no 
p a r t  in  th e  sa lvage services to  p u t  fo rw a rd  th e  c la im  
u iade in  th is  a c tio n , a n d  th e y  consented to  do  so upon  
b e in g  in d e m n ifie d  a g a in s t l ia b i l i t y  fo r  cos ts , and  th is  
a c tio n  is  b e in g  p rosecu ted  in  th e  p la in t i f fs ’ nam e u nd e r 
such  in d e m n ity .

7. U p o n  th e  a r r iv a l  o f  th e  specie a t  Penzance, i t  was 
a rres ted  in  tw o  d is t in c t  a c tio n s  b y  o r  in  th e  nam es 
o f c e rta in  o f th e  p la in t i f fs  in  th e  p re se n t co nso lida ted  
a c tion s , and  a th i r d  a c tio n  was a fte rw a rd s  in s t itu te d  
a g a in s t i t  on  b e h a lf o f  th e  sa id  p la in t i f fs .  T h e  sa id  
a c tion s  w ere a ll  com m enced b y  th e  in s tru c t io n s  o f  th e  
same person a c tin g  o r p ro fe s s in g  to  a c t as a ge n t fo r  th e  
p la in t i f fs ,  and  th ro u g h  th e  same s o lic ito r , and  th e  c la im  
p f th e  p la in t i f fs  m ig h t o r  o u g h t to  have  been p u t  fo rw a rd , 
i f  a t  a l l  in  one a c tio n .

8. N u m e ro u s  p o rt io n s  o f th e  Schiller, and  o f h e r ta c k le  
a pp p a re l, and  fu r n itu re  had  been saved and  recovered  b y  
persons o th e r th a n  th e  de fendan ts  p r io r  to  th e  com 
m encem ent o f  these a c tio n s , b u t  th e  p la in t i f fs  m ade no  
a tte m p t to  e n fo rce  a c la im  a g a in s t such p ro p e rty .

9. T h e  p la in t i f fs  re s p e c tiv e ly  have  received o r  are 
e n t it le d  to  rece ive , and can upon  a p p lic a t io n  receive, fro m  
th e  passengers to  w ho m  th e y  rendered  th e  sa id  se rvices, 
and  fro m  th e  ow ners o f th e  Schiller, and  fro m  th e  G erm an 
G o ve rn m e n t, am p le  re m u n e ra tio n  fo r  th e ir  sa id  services.

10. T h e  Schiller a t  th e  tim e  o f h e r loss was a G erm an 
^a ip , s a ilin g  u n d e r th e  G erm an fla g , and  b y  th e  la w  o f 
G e rm a n y  th e  sh ip  and  th e  ow ners th e re o f, and  th e  pas
sengers them se lves , a re  l ia b le  fo r  th e  re m u n e ra tio n  o f 
th e  serv ices in  th e  s ta te m e n t o f  c la im  m e n tio n e d , and 
th e  de fendan ts  as ow ners o f th e  ca rgo  on  boa rd  th e  sh ip

a re  n o t in  th e  c ircum s tan ce s  a fo re sa id  lia b le  fo r  such 
re m u n e ra tio n .

T he  p la in t if f ’s re p ly  was, so fa r  as m a te r ia l, as 
fo llow s :

1. I t  is  n o t tru e , as s ta te d  in  th e  fo u r th  p a ra g ra p h  o f 
th e  s ta te m e n t o f defence, t h a t  d a r in g  th e  tim e  th e re in  
m e n tio n e d  th e  p la in t i f fs  d id  n o t p ro fess  to  be in te re s te d  
in ,  o r  to  have  a c la im  a g a in s t, th e  ca rgo  th e re in  m en
tio n e d .

2. T h e  severa l a lle g a tio n s  in  th e  s ix th  p a ra g ra p h  are 
u n tru e . I t  is  fu r th e r  u n tru e , as s ta te d  in  th e  seven th  
p a ra g ra p h , th a t  th e  a c tion s  th e re in  m e n tio n e d  w ere a ll  
com m enced b y  th e  in s tru c t io n s  o f th e  same person , o r 
th a t  th e  c la im  o f th e  p la in t i f fs  m ig h t o r  o u g h t to  have 
been p u t  fo rw a rd  in  one a c tio n . T h e  costs o f  th e  separa te  
in s t itu t io n s  o f th e  tw o  s u its  a nd  a c tio n  are  t r i f l in g ,  T h e  
severa l a lle g a tio n s  in  p a ra g ra p h s  6 a nd  7 are  im m a te r ia l.

3. I t  is  n o t tru e  th a t  a n y  p o r t io n s  o f th e  Schiller, o r  o f
h e r ta c k le , a p p a re l, o r  fu rn itu re ,  w h ic h  w ere  o r  a re  o f 
a n y  app re c iab le  v a lu e , h a d  o r  have  been saved o r 
recove red . _  ,,

4. I t  is  tru e , as s ta te d  in  p a ra g ra p h  10, th a t  th e
Schiller was a t  th e  t im e  o f h e r  loss a  G erm an sh ip , 
s a il in g  u n d e r th e  G erm an fla g , b u t  w ith  th is  excep tio n , 
th e  severa l a lle g a tio n s  in  p a ra g ra p h s  9 and  10 are u n 
t ru e .  . , .

5. A t  th e  t im e  o f th e  re n d e r in g  o f th e  se rv ices s ta te d  m  
th e  s ta te m e n t o f c la im , th e  Schiller w as a Bhip s tranded  
o r  in  d is tre ss  on  th e  shore o f a sea o r  t id a l  w a te r s itu a te  
w ith in  th e  l im i ts  o f  th e  U n ite d  K in g d o m , and  th e  services 
so s ta te d  were re nd e re d  w h o lly  o r  in  p a r t  in  B r i t is h  
w a te rs .

F ro m  an a ff id a v it f ile d  b y  th e  p la in t if fs  in  
answ er to  in te rro g a to r ie s  adm in is te red  to  them  
on b e h a lf o f th e  defendants, i t  appeared th a t the  
c rew  o f the 0 . an d  M .  received 75Z. fro m  th ree  o u t 
o f th e  five  persons saved b y  th a t b o a t; th a t  none o f 
th e  o th e r persons saved pa id  th o  p la in tif fs  a n y 
th in g  ; no c la im  o th e r th a n  these actions bad been 
made upon  th e  persons saved o r the  owners of the 
S ch ille r  ; th a t th e  crews of 0 . and  M . and Guinevre  
sent in  a s ta tem en t by w ay o f p e tit io n  to  the 
G erm an G overnm ent and also to  th e  B oard  o f 
T rade , b u t no re p ly  th e re to  was received before 
th e  in s t itu t io n  o f  these a c tio n s ; th a t the crew  of 
th e  S iv if t  accepted as a presen t fro m  th e  G erm an 
G ove rnm en t th e  sum o f 11. pe r head w ith o u t 
p re jud ice  to  th e ir  presen t c la im  ; and th a t, save us 
aforesaid, no o th e r sums had been received b y  the 
p la in t if fs  fo r  th e  services proceeded fo r  in  these 
actions.

M arch  13, 1876.— T he  A d m ira lty  Advocate (D r. 
Beane, Q.C.) and W . G. F . P h ill im o re ,  fo r  th e  p la in 
t i f f  .—The fa c t s are adm itte d , and the  o n ly  question in  
th e  case is  w h e th e r the  p la in tif fs  can by law  recover 
rew ard  fo r salvage of life . The r ig h t  arises under 
th e  M erch a n t S h ip p in g  A c ts . E ven  i f  the  S ch ille r  
can be said to  have been w recked outside of 
B r it is h  waters, the  p la in t if fs  pe rfo rm ed  p a rt o f 
th e ir  serv ice  w ith in  B r it is h  waters b y  ta k in g  the  
persons rescued to  and la n d in g  them  on th e  is land 
o f S t. A gnes and St. M a ry . The  f ir s t  case on th e  
p o in t is  The Johannes (Lush . 182 ; 3 L .  T . Rep.
N . S. 757 ; 1 M a r. La w  Cas. O. S. 24), where i t  was 
held in  1860 th a t the  C o u rt o f A d m ira lty  had no 
o r ig in a l ju r is d ic t io n  over life  salvage, and th a t  the  
M erch a n t S h ip p in g  A c t  1854, s. 458 o n ly  gave 
ju r is d ic t io n  ove r life  salvage rendered  w ith in  the  
lim its  o f the  U n ite d  K in g d o m . I n  the  fo llo w in g  
yea r th e  A d m ira lty  C o u rt A c t  (24 V ie t .  c. 10) 
s. 9, extended the  p rov is ions  o f the  M erch a n t 
S h ip p in g  A c t  “  to  th e  salvage o f life  fro m  any 
B r it is h  sh ip  o r  boat, wheresoever th e  services m ay 
have been rendered, and fro m  any fo re ign  sh ip  o r 
boat, w here  th e  services have been rendered w h o lly  
o r in  p a rt in  B r it is h  w a te rs .”  H ence there  is
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c le a rly  ju r is d ic tio n . I n  The F u s il ie r  (B ro . & L u s h . 
341 ; 10 L .  T . Rep. N . S. 699 ; 2 M a r. L a w  Cas.
O. S. 39, 177) i t  was h e ld  th a t passengers m u s t be 
ta ke n  as “ be long ing  to  such s h ip ”  w ith in  the 
458 th  section of th e  M e rch a n t S h ip p in g  A c t  1854. 
I n  The W ille m  I I I .  (ante, vo l. 1, p. 129 ; L . R ep. 3 
A d m . &  Ecc. 487 ; 25 L .T . Rep. N . S. 386) the  
services were rendered w h o lly  outside B r it is h  
w a te rs , and i t  was he ld  th a t  th e  p la in t if fs  could 
n o t recover fo r  life  salvage aga inst th e  sh ip  and 
cargo.

B u tt,  Q.C. and  Lodge, fo r  th e  de fendants.— I t  is  
an a d m itte d  fa c t th a t  the  p la in t if fs  made n o a tte m p t 
to  save th e  vessel o r  cargo. I n  The F u s il ie r  (ub isup.) 
the re  was a jo in t  salvage o f sh ip , cargo, a nd  lives 
o f crew  and passengers by  the  same salvors. H ere  
th e  services rendered were w h o lly  separate fro m  
those subse qu e n tly  rendered to  sh ip  and cargo. 
T he  cargo now  proceeded aga inst was g o t up 
some tim e  a fte rw ards b y  a w h o lly  d is t in c t set of 
persons, [S i r  R . P h l l l im o r e .— B y  th e  M erch a n t 
S h ip p in g  A c t  1854, s. 458, salvage is  payable 
fo r  “  ass is ting  such sh ip  o r boat ; ”  fo r “  sav ing  
th e  lives  of th e  persons be lo n g ing  to  such 
s h ip  o r  boa t ; ”  and fo r  “  sav ing  th e  cargo o r 
appare l o f such sh ip  o r  boat, o r a n y  p o rtio n  
th e re o f,”  and  is  m ade payable “  b y  the  owners o f 
such sh ip  o r boat, cargo, appare l, o r w reck, to  the  
person by w hom  such services o r  any o f th e m  are 
rendered.”  D r . L u s h in g to n , in  The F u s il ie r  (ub i 
sup.), says : “  T h a t section begins by d e fin in g  w h a t 
co n s titu te s  a salvage service ; i t  states th re e  special 
heads. . . . T he  section then  goes on to  declare, 
th a t  paym e n t sh a ll be m ade b y  the  ow ner o f  the  
sh ip  o r cargo o f a reasonable am oun t o f l ife  salvage. 
I f  th e  s ta tu te  ended there , I  shou ld  say the  e ffect 
o f i t  was s im p ly  to  co n s titu te  th e  sav ing  o f  l i fe  to  
be p e r se a salvage service, and to  leave the  mode 
o f paym en t to  be acco rd ing  to  fo rm e r p ractice  ; fo r  
I  cannot f in d  any w ords in  th is  section adequate 
to  e ffect so serious a change in  the  law , as to  
in tro d u ce  a new system  o f paym ent, in  s u b s titu t io n  
o f  th e  anc ien t ru le  w h ich , w here life  was saved 
to g e th e r w ith  sh ip  and cargo  by  a s ing le  set o f 
sa lvo rs , th re w  upon th e  cargo a p a r t  o f th e  p ro 
po rtio n a te  increase o f th e  salvage rew ard . The 
e x is tin g  g rievance  was n o t th e  mode o f paym e n t—  
ch a rg in g  th e  cargo in  p a rt— b u t th e  absence, in  
some cases, o f a ll paym en t fo r  life  sa lvage.”  Does 
n o t th a t passage show th a t th e  M erch a n t S h ip p in g  
A c t  makes life  salvage chargeable  upon th e  cargo, 
w h e th e r saved w ith  th e  lives o r n o t P] W e 
s u b m it th a t i f  such was th e  e ffect o f th e  decision 
i t  m u s t have been g ive n  w ith o u t cons ide ra tion  
o f th e  459 th  section w h ic h , p rov ides th a t “  sa lv 
age in  respect o f th e  p rese rva tion  o f  life  o r 
live s  o f  any person o r  persons b e lo n g ing  to  any 
such sh ip  o r boa t as aforesaid sh a ll be payable by  
th e  owners o f such sh ip  o r boat in  p r io r i ty  to  a ll 
o th e r c la im s fo r  salvage ; and  in  cases w here such 
sh ip  o r  boat is destroyed, o r  w here th e  va lue 
th e re o f is in su ffic ie n t, a fte r  paym e n t of th e  ac tua l 
expenses in cu rre d , to  pay the  am oun t o f salvage 
due in  respect o f any life  o r lives, the  B o a rd  of 
T rade  m ay in  its  d isc re tion , aw ard  to  th e  salvors 
o f such life  o r lives o u t o f  th e  M erca n tile  M a rin e  
E u n d , such sum  o r sums as i t  deems f i t . ”  T h is  
c le a rly  shows th a t th e  in te n tio n  o f th e  A c t  was 
th a t  life  salvage shou ld  o n ly  be payable w here the  
persons saved are id e n tif ie d  w ith  the  owners o f the 
p ro p e rty  saved. T h a t is  to  say, th a t  i f  the  
w ho le  service to  sh ip , cargo, and life  is effected at

once, the  w hole fu n d  should c o n trib u te , b u t  i f  on ly  
the  lives are saved and no salvage to  sh ip  o r cargo 
rendered  u n t i l  a la te r pe riod , the  sh ip  o n ly  should 
be lia b le  to  pay the  rew ard  fo r  th e  salvage of life . 
T he  cargo here was g o t u p  n o t by  sa lvors, b u t by  
the  owners o f th e  cargo its e lf ,  and cannot be 
id e n tif ie d  in  any w ay w ith  th e  salvage to  l ife  o r 
the  persons saved. I f  the  sh ip  was n o t su ffic ie n t, 
the p la in tif fs  shou ld  have ob ta ined  rew a rd  from  
the  B oard  o f T rade. The p la in tif fs  have accepted 
rew ard  in  respect o f the  services rendered.

T he  A d m ira lty  Advocate  in  re p ly .—-In  The C a iro  
(ante, vo l. 2, p. 252 ; L .  Rep. 4 A d m . &  Ecc. 58) 
rew a rd  fo r  salvage to  life  was g iven , a lth o u g h  
no services w ere  rendered to  sh ip  and cargo  a t the 
t im e  of th e  l ife  salvage.

C ur. adv. vu lt.
M a rch  15, 1876. —  S ir  R obert P iiill im o r e .—  

I t  appears th a t on th e  7 th  M a y  la s t year, s h o rtly  
before m id n ig h t, the p la in t if fs  heard  th e  w h is tle  
of a steam er and th e  re p o r t o f a gun , a t the  Is la n d  
o f S t. A gnes. A t  th a t  tim e  the re  was a ve ry  
dense fog  ove r th e  w ho le  o f th e  S c il ly  Is la n d s . 
I t  appears th a t, neverthe less, suspecting  some 
vessel m ig h t be in  danger, th e  crew  o f the  
0 . and  M . s ta rted  fro m  the  Is la n d  o f S t. A gnes 
tow ards the W e s te rn  R ocks. T he  w ea thercon tinued  
densely th ic k  w ith  fo g , th e  w in d  was fro m  th e  S .W . 
and a heavy sea was ru n n in g  th ro u g h  the  rocks  and 
b re a k in g  ove r th e  sunken ledges between w h ic h  
th e  boats had to  pass before they could g e t o u t
side, to  such an e x te n t as to  g re a t ly  im p e r il the  
live s  o f those on board  them . T he  facts, I  
shou ld  have said, are a ll a d m itte d , except th a t 
the  g rea t danger to  the  lives  o f th e  salvors 
is n o t a d m itte d ; as to  th is , the  adm iss ion 
is q ua lified , fo r i t  is  said th a t  a t th is  t im e  the re  
was no t g re a t danger. A t  th e  same tim e , i t  is  a 
fact th a t  th e  fog  had sh u t o u t a ll landm arks , and, 
a lth o u g h  some o f th e  p la in t if fs  were T r in i t y  p ilo ts , 
th e y  found  g re a t d if f ic u lty  in  m a k in g  th e ir  way. 
One o f th e  m en on the Is la n d  o f B ry h e r  saw th ree  
spars wash on shore w here he then  was, and about 
s ix  a.m. he saw some b roken  deck p lanks  flo a tin g  
in  th e  w ater. H e  im m e d ia te ly  sum m oned the  
crew  o f th e  R a p id , who g o t he r under w e igh  and 
passed dow n th e  channel between th e  is lands o f 
Sam pson and B ry h e r. T he  s ta tem en t o f c la im  goes 
on to  sta te  th a t the coxswain o f the  S w ift,  be ing  on 
th e  look  o u t above S m ith ’s Sound, on the  Is la n d  o f 
S t. A gnes, saw a b roken  sh ip ’s life b o a t d r i f t in g  to 
th e  sou thw ard , th ro u g h  th e  Sound, w ith  som eth ing  
d a rk  in  i t ,  w h ich  he cou ld  n o t d is t in g u is h  fo r the  
fog. H e  im m e d ia te ly , w ith  the  crew  o f th e  Swift, 
launched  th a t  boat, and proceeded as fast as possible 
in  the d ire c tio n  w here he had seen th e  lifeboa t. 
T he y  saw he r close to  Buccaba, and ro w in g  u p  to  
he r found she belonged to  th e  S ch ille r, a nd  th a t 
the re  was ly in g  in  h e r a passenger f ro m  th e  
S ch ille r, g roan ing , benum bed w ith  cold, and in  a 
v e ry  weak state. T he  life b o a t was ve ry  m uch 
damaged, one h a lf  o f  he r p o r t  side be ing  clean 
gone. She was f lo a tin g  on a leve l w ith  th e  w ate r, 
and th e  passenger was im m ersed  in  w ate r, except 
h is  head and shoulders, and he had lo s t a ll pow er 
o f speech. H a v in g  g o t h im  on board th e  S w ift ,  
th e y  took  eve ry  measure to  res to re  h im  to  an im a
tio n . In  the  m eanw hile , the o th e r boats, R a p id , 
0 . and  M . and Guinevre, were m ak ing  th e  best 
o f th e ir  w ay to  th e  w reck o f the S ch ille r. They 
f i r s t  w e n t to  the  R ee f o f M eledgen, thence to  
G orregan, Rosevean, Rosevere, and G rebaw ithen,
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a t none o f w h ich  reefs cou ld  th e y  d iscover a n y 
th in g . S h o r t ly  before seven a.m. th e  crew  of th e  
R a p id , w h ich  was th e n  reach ing  in  tow ards 
M in a lto , heard cries, b u t  cou ld  see no one, o w in g  
to  the  fog . T h e ir  s ta tem en t goes on to  show th a t 
th e y  w e n t in  th e  d ire c tio n  o f the  cries, between 
th e  ro c k  o f M in c a rlo  and M in a lto , w h ic h  is  a 
dangerous channel, and th e re  th e y  saw a m an 
f lo a tin g  in  th e  w ate r, w hom  they  rescued, and, 
g o in g  on, th e y  saw a no the r m an, w hom  they 
to o k  on board. I t  appears th a t  the  R a p id  made 
severa l tacks in  o rde r to  see i f  th e re  were more 
m en in  th e  w a te r, and n o t seeing any, and fin d in g  
the  m en th e y  had g o t o u t re q u ire d  care, they 
row ed to  S t. M a r j ’s fo r  m ed ica l assistance, and 
w h ils t  so proceeding, th e y  passed q u a n titie s  o f 
boxes, c lo thes, and tru n k s , w h ich  they  d id  n o t 
stop to  p ic k  up, be ing  anxious to  ob ta in  assistance 
fo r  the tw o  men. I  m en tion  these facts because 
i t  is  n o t d ispu ted  th a t the  account o f the  m en is  
accurate. O n th e  whole, th e  p la in t if fs  saved ten  
lives, and m us t be considered as h a v in g  in d ire c tly  
saved more, because th e  0 . an d  M . ob ta ined  a 
steam er w h ich  was g o in g  to  Penzance, and th e  
Guinevre  sent w ord  o f th e  d istress and danger 
th a t th e  S c h ille r  was in , and  some o f th e  pas
sengers w ere saved and g o t on board the  
steam er and some fis h in g  smacks.

N ow , a question  o f law  has been ra ised w ith  re 
spect to  these se rv ices ; and i t  has been said, f irs t  
o f a ll, th a t the  cargo is  n o t liab le  to  pay any 
salvage re m u n e ra tio n  fo r  sav ing  th e  live s  o f these 
persons. I t  is a d m itte d  th a t no p a rt o f th e  cargo 
o r sh ip  was sa ve d ; b u t  th e  c la im  was rested 
e xc lu s ive ly  and e n tire ly  upon th e  p rese rva tion  o f 
hum an  life . The question  was, i t  was adm itte d , 
discussed in  The F u s il ie r  (u h i sup.), b o th  in  the  
H ig h  C o u rt o f A d m ira lty  and in  the  P r iv y  C oun
c il, and a conclusion favourab le  to  the  p la in t i f f  
was a rr iv e d  a t in  b o th  courts . T he  case is  repo rted  
in  3 M oore ’s P. C. C., N . S. 55, w here D r . Lush - 
in g to n  is  rep o rte d  to  have s a id : “  Several 
questions o f law  have arisen respec ting  w h a t is  
ca lled life  salvage, and to  these questions I  w il l  
address m y  a tte n tio n  before con s id e rin g  the  
p a rt ic u la r  facts of the case. F irs t ,  then, as to  the 
o ld  la w  respec ting  salvage o f p ro p e rty — the  law  
before any s ta tu te  was passed on th e  subject. 
There  is, I  apprehend, no d o u b t th a t  th e  la w  was, 
th a t  w here no sh ip  o r cargo had been salved, no 
p ro p e rty  rescued fro m  d e s tru c tio n , b u t  life  had 
been saved fro m  th e  sh ip , no s u it  fo r  salvage 
rew ard  cou ld  be m ain ta ined . One reason fo r  th is  
state o f th e  law  was, th a t  no p ro p e rty  cou ld  be 
a rres ted  app licab le  to  the  purpose. T here  cou ld  
be no p roceed ing  i n  rem , the  anc ien t founda tion  of 
a salvage s u it. I t  is  tru e  th a t  som etim es an 
anomalous case d id  arise, w here one set o f salvors 
exc lus ive ly  saved life , and ano ther, w h o lly  d is tin c t, 
salved th e  ship and c a rg o ; b u t, even in  these c ir 
cumstances, the  sa lvors o f life  alone cou ld  n o t 
rende r th e  p ro p e rty  am enable to  th e ir  cla im . Then, 
as to  the  case w here life  and p ro p e rty  had bo th  
been salved by one set o f sa lvors, i t  was th e  p rac
tice  o f the  c o u rt to  increase th e  am oun t of salvage 
"which w ou ld  have been g ive n  i f  p ro p e rty  on ly  had 
been saved, and such d o c trin e  does, I  th in k ,  res t 
°n  too h ig h  a u th o r ity  to  be doubted. T he  p ractice , 
l° o , was th a t  a ll the  p ro p e rty  salved shou ld  pay in  
such increased ra te  o f salvage— the  sh ip , th e  
fre ig h t, and th e  cargo, each in  p ro p o rtio n  to  its  
va lue. Such b e in g  th e  s ta te  o f th e  la w  and the

practice  o f th e  co u rt, a question  arises— w h a t was 
th e  g rievance  w h ich  re q u ire d  the  in te rp o s it io n  o f 
th e  L e g is la tu re ?  T h a t grievance c le a rly  was, 
th a t persons w ho had r is k e d  th e ir  ow n lives, p e r
haps, and salved life  on ly , o r  w ith  so l i t t le  
p ro p e rty  as n o t to  a ffo rd  th e  paym en t o f  an 
adequate rew ard , cou ld  n o t be ju s t ly  com pensated. 
T h a t was the g rievance in tended  to  be rem edied. 
N o  doub t th e  lead ing  m o tiv e  fo r  th e  le g is la tiv e  
enactm ent to  rem edy th is  g rievance  was to  
encourage the  sav ing  o f l i f e ; b u t th e re  was a sub
s id ia ry  g ro u n d — the encouragem ent o f  sa lvors 
genera lly , fo r  th e  rew ard  o f life  salvage operates 
as a fu r th e r  in c e n tiv e  to  salvage exe rtions . T h is  
be ing  so, i t  w o u ld  bo reasonable to  suppose, 
d  p r io r i,  th a t  the rem edy g ive n  b y  th e  L e g is la tu re  
w o u ld  be com m ensurate to  the  ev il, and e ffec t no 
fu r th e r  change.”  T hen  th e  learned  ju d g e  enters 
in to  a cons ide ra tion  o f p rov is ions in  th e  M e rch a n t 
S h ip p in g  A c t  (17 and 18 Y ic t .  c. 104), ss. 458 and 
459, and he comes to  a conclus ion th a t  th e  
cargo was c le a rly  liab le  to  pay the life  salvage. 
The  m a tte r was a rgued on th e  p lead ings before 
th e  P r iv y  C ounc il, and I  had th e  h o n ou r to  appear 
fo r  the  appellants, and D r . Deane fo r the  respon
dents. The  question  was ve ry  fu l ly  gone in to  
and considered in  th e  P r iv y  C ounc il, and L o rd  
C he lm sfo rd  de live red  th e  ju d g m e n t and  sa id : 
“  T he  genera l ru le  as to  th e  pa rties  lia b le  to  pay 
salvage is, th a t th e  p ro p e rty  a c tu a lly  benefited is 
alone chargeable w ith  th e  salvage recovered. B u t 
th is  ru le  is  inapp licab le  in  th e  case o f l ife  salvage, 
because i t  is  d if f ic u lt  to  im ag ine  a case w here the  
sav ing  o f the  lives  e ith e r of the  crew  o r  o f the  
passengers o f a vessel in  d istress w ou ld  be any 
benefit e ith e r to  the  vessel o r to  th e  cargo. The  
L e g is la tu re , the re fo re , cou ld  n o t have in te n de d  to  
enact th a t th e  benefit to  p ro p e rty  shou ld  be the  
c r ite r io n  o f the  l ia b i l i t y  to  th e  paym e n t o f life  
salvage. A l l  th a t  seems to  have been con tem 
p la ted  is, th a t  the re  shou ld  be in c lu d e d  in  the  
e n tire  sum  payable fo r  th e  salvage o f sh ip  and 
cargo a d is t in c t aw ard  fo r the  p rese rva tion  o f 
h um an  life .”  T hen  he goes in to  th e  question  o f 
the  458th section o f th e  M e rch a n t S h ip p in g  
A c t,  m uch  discussed before me, and then  
s a y s : “  The  L e g is la tu re  seems m ere ly  to  have 
had  in  v ie w  th e  re w a rd in g  a t a h ig h e r  ra te  
persons whose services w ere m ore  m e rito r io u s  
fro m  hav ing  rescued hum an l i fe  as w e ll as p ro 
p e rty  fro m  p e ril,  and a lm ost to  have assumed th a t 
the  lia b il i ty  to  the  salvage w o u ld  a ttach , w ith o u t 
any d is tin c tio n , upon  a ll th e  owners o f p ro p e rty  
exposed to  the  com m on danger.”  A n d  then, 
e n te r in g  in to  a cons idera tion  o f the  468th  and 
469th  sections o f th e  s ta tu te , w h ich  rem oved any 
doub t w h ich  th e  p rev ious sections created upon 
th is  p o in t, h is  L o rd s h ip  concluded th e  ju d g m e n t 
b y  say ing  : “  The  ob jec t of the  L e g is la tu re  in  th e  
d iffe re n t sections re fe rre d  to  seems to  have been 
to  g ive  a le g is la tiv e  sanction to  th e  p ractice  o f th e  
C o u rt o f A d m ira lty  o f in d ire c tly  re w a rd in g  sa lvors 
fo r  th e  p rese rva tion  of hum an l i fe  by  a llo w in g  the  
value o f th e ir  services to be made th e  sub ject o f a 
d is t in c t estim ate , b u t w ith o u t in te n d in g  to  f ix  th e  
re s p o n s ib ility  o f paym ent upon  one class of owners 
o f p ro p e r ty  in vo lve d  in  the  com m on p e r il m ore 
than  on ano ther.”

N ow , i t  has been contended, as I  have a lready 
observed, th a t  these ju d g m e n ts  are erroneous, 
and shou ld  bo reconsidered, and w ou ld , pe r
haps, be reversed before ano the r tr ib u n a l.  I  am
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n o t o f th a t op in ion  rayRelf, b u t  I  am  c le a rly  o f 
th e  op in ion  th a t i f  I  was, i t  w o u ld  be im p ro p e r 
in  me to  g ive  a ju d g m e n t in  any way a t variance 
w ith  the decision o f m y predecessor and th e  P r iv y  
C ounc il, and I  decline to  do so. I t  has been con
tended th a t  the re  is a d is t in c tio n  between th is  
case and The F u s il ie r— th a t in  th is  case th e  cargo 
was saved a fte rw a rds  b y  th e  owners, and  no cargo 
a t the  tim e  by th e  salvors, when the lives o f these 
passengers were saved. I  am  unable to  fo llo w  
any d is t in c t io n  in  p r in c ip le  between th e  tw o  
cases. The F u s il ie r  I  have before me, and the 
a rg u m e n t the re , th a t  i t  was n o t a salvage service, 
appears to  me to  be w h o lly  untenable . T he  p ro 
p e rty  here saved am ounted  to  40,0001 in  specie. 
I  th in k  th a t  th e  cargo so saved was liab le  under 
th e  s ta tu te  to  w h ic h  I  have re fe rred , in  accordance 
w ith  the ju d g m e n t to  w h ich  I  have adverted , and 
was liab le  to  pay salvage rem u n e ra tio n  to  those 
w ho saved th e  lives, by  w hom soever i t  was saved. 
I  am o f  o p in io n , there fo re , th a t  the  ju d g m e n t in  
The F u s il ie r  su p p o rts  the  presen t case.

I t  rem a ins o n ly  to  say w h a t sha ll be th e  re 
m u n e ra tio n  the co u rt o u g h t to  award. T he  
p ro p e rty  is v e ry  la rge— 40,0001.; and th e  ser
vices, th o u g h  n o t v e ry  e ffective , were n o t long  
o r  a ttended w ith  m uch  danger to  th e  parties  
concerned. T h e y  lasted between th re e  and 
fo u r  h ou rs , and th e re  is  no d o u b t w ha tever 
th a t th e  live s  o f these persons w o u ld  have been 
irre co ve rab ly  lo s t b u t fo r  th e  exe rtions o f those 
men. I  have a lready spoken of th e  pra ise w h ich  
th e y  deserve in  th e ir  h a s ten in g  to  save hum an 
life , and, the re fo re , I  need n o t re fe r to  th a t  again. 
I t  has been said th a t they  have received 751. B u t, 
on lo o k in g  a t the  a ffid a v it, i t  appears i t  m u s t be 
re a lly  considered as n o t p a id  so as to  cover the  
am oun t payable  as its  p ro p o rtio n  b y  the  cargo, b u t 
as pa id  by th e  passengers them selves, fro m  th e ir  
n a tu ra l desire  to  g ive  some rew ard  o u t of th e ir  ow n 
pocke t to  those who saved th e ir  lives . There  are 
fo u r  boats, and I  th in k  I  sh a ll m ake a fa ir  aw ard  
i f  I  a llow  5001. to  a ll th e  boats, and th a t  is  th e  
ju d g m e n t w h ich  I  de live r.

S o lic ito rs  fo r  th e  p la in tiffs , Lowless and Go.
S o lic ito rs  fo r  the defendants, W altons, Bubb, and 

W alton.

In jirim i Court of Judicature,
COURT OF APPEAL.

S I T T I N G S  A T  L I N C O L N ’ S I N N .
ON APPEAL PROM T H E  A D M IR A L T Y  D IV IS IO N .  

Reported by J . P . A s p in a ll , Esq., B arris te r-a t-Law .

Wednesday, A p r i l  12, 1876.
T he V ictoria.

A p p e a l— S ecu rity  f o r  costs— A rres t o f  sh ip— B a il  
bond— Supreme C ourt B u ies, O rder L V I I I . ,  
ru les  15, 16.

The C ourt o f  A ppea l w i l l  n o t order secu rity  f o r  costs 
o f an  appeal except u n d e r special circumstances. 
A  p la in t i f f  a rres tinq  a  s lap  w h ich  is  released on 
b a il an d  aga inst w h ich  he obtains a  decree is  not 
en titled  to security  fo r  the costs o f  appeal, m erely

because the b a il bond on ly  covers the costs o f  the
court below and  not o f  the C o u rt o f  Appea l.

T his  was a cause in s t itu te d  on beha lf o f th e  
m aste r o f the  V ic to ria  aga ins t th a t vessel to  recover 
h is  wages and  d isbursem ents. The s h ip  was 
arrested  and was subsequently  released on the  
o rd in a ry  b a il bond be ing  g ive n  by th e  de fendan ts  
in  the m on th  o f Sept. 1875. T he  cause was tr ie d  
in  Dec. 1875, and a decree was g ive n  in  fa vo u r o f 
th e  p la in t if f  and the  question  o f am o u n t was 
re fe rre d  to  th e  re g is tra r  and m erchants. P rom  
th is  decree th e  de lendants appealed and obtained 
an o rde r fro m  the  ju d g e  o f th e  A d m ira l ty  D iv is io n  
s ta y in g  proceedings pend ing  the  appeal u n d e r 
the  ru los  o f th e  S uprem e C o u rt O rde r L V I I I . , 
ru le  16.

The p la in t if f  now  app lied  to  the  C o u rt o f A p p e a l 
th a t the  de fendant m ig h t be o rdered  u nder O rde r 
L V I I I . ,  ru le  15, to  m ake o r g ive  a deposit o r 
se cu rity  fo r  costs.

M aclach lan , fo r  the  p la in t if f .— The sh ip  has been 
released and th e  b a il bond does n o t cover th e  costs 
o f the  appeal. I t  is the  o rd in a ry  fo rm  in  use 
before the  A d m ira lty  C o u rt A c t  1861 (24 V ie t ,  
c. 10), and consequen tly  does n o t cover the  costs 
o f appeal desp ite  sect. 33 o f th a t A c t.  (The  Helene, 
B . &  L .425 ). The  P r iv y  C o u n c il has in  c e rta in  cases 
enforced d is t in c t s e cu rity  fo r costs of an appeal.

Macpherson, P.C. Practice, p. 156.
E . C. C larkson, fo r  the  defendants.
J a m e s , L .J .— I t  m u s t n o t be considered to  be 

th e  genera l p ractice  to  req u ire  s e c u rity  fo r  the  
costs o f an appeal. I t  w i l l  be re q u ire d  on ly  w here 
the re  are special c ircum stances, and  such do n o t 
e x is t here. N o  fo rm  o f bond co ve rin g  the  costs of 
an appeal has been shown to  us, and the p rac tice  o f 
P r iv y  C ou n c il seems c lear th a t except under 
special c ircum stances s e c u rity  fo r costs is no t 
requ ired . T he  same p ractice  w i l l  be fo llo w e d  here, 
and  th is  a p p lica tio n  d ism issed w ith  costs.

Mellish, L .J . and Baggallay, J .A . concurred.
S o lic ito r  fo r th e  p la in t if f ,  H . A ird .
S o lic ito rs  fo r  th e  de fendants, P a r  her and Clarke.

Tuesday, M a y  16, 1876.

T he C ity  oe Brooklyn.
C o llis io n — Speed— Steam ship  —-L ig h ts  —  Show ing  

s ig n a l astern— R egula tions.
W hen a n ig h t is  so d a rk  th a t a steamer cannot 

make out other vessels u n t i l  w ith in  he r ow n leng th  
o f  them, she is  n o t ju s t if ie d  in  ru n n in g  a t such 
a speed th a t she cannot then avo id  com ing in to  
co llis io n  w ith  them.

A  vessel is  not bound to show a lig h t  o r  s ig n a l 
astern to a  fo llo w in g  vessel, unless there is  a p 
p a re n t danger fro m  th a t vessel.

T his was an appeal fro m  a decree o f th e  Adm i
ra l ty  d iv is io n  o f  th e  H ig h  C o u rt o f Ju s tico  in  an 
action  b ro u g h t by  th o  owners o f  th e  I ta l ia n  
barque, I .  M ille ,  a g a in s t the  owners o f th e  screw 
steam er, C ity  o f  B ro o k ly n , to  recove r damages 
caused by a co llis ion  between th e  tw o  vessels.

T he  s ta tem en t o f  c la im  on beha lf o f th e  p la in t if f  
was as fo llo w s :

1. S h o r t ly  be fo re  4  a .m . o f  7 th  J a n . 1876, th e  I ta l ia n  
b a rq u e , I .  M il le ,  o f 376 to n s  re g is te r  o r  th e re a b o u ts , o f 
w h ic h  some o f th e  p la in t i f fs  w ere th e  ow ne rs , m anned  b y  
G u ise p p i B u r la n d o , h e r m a s te r, a nd  a  c re w  o f e leven  
hands, was a b o u t th i r t y - f iv e  m ile s  d is ta n t  f ro m  th e  O ld  
Head o f K in s a le , p roceed ing  on a voyage  fro m  M a ria -
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nop le  to  Q ueenstow n  fo r  o rde rs  as to  h e r p o r t  o f d is 
charge,

2. T h e  w in d  a t  th is  t im e  w as a b o u t S .E . b y  E „  th e  
w e a th e r was c lo u d y  b u t  c lea r, and  th e  I .  M il le  was u n d e r 
in n e r  j ib  fo re to p m a s t s ta y s a il, fo re s a il, lo w e r fo re to p s a il, 
m a in  u p p e r and lo w e r to p s a ils , and m izen  s to rm s a il close 
hau le d  on th e  s ta rb o a rd  ta c k , h e a d ing  N -E . b y  E . ,  and  
m a k in g  a b o u t th re e  k n o ts  an  h o u r, w ith  a  green  l ig h t  on 
the  s ta rb o a rd  s ide, and  a re d  l ig h t  on  th e  p o r t  s ide, b o th  
d u ly  e x h ib ite d  a nd  b u rn in g  b r ig h t ly ,  a nd  a  good lo o k  o u t 
was b e in g  k e p t fro m  on b o a rd  her.

3. A t  such t im e  the  b r ig h t w h ite  l ig h t  o f  a  vesse l, w h ic h  
p rove d  to  be th e  s team sh ip  C ity  o f B ro o k lyn , was seen a t 
th e  d is tan ce  o f a b o u t th re e  o r  fo u r  m ile s , a nd  on  th e  
p o r t  q u a r te r  o f th e  I .  M il le .  S h o r t ly  a fte rw a rd s  th e  
green l ig h t  o f th e  C ity  o f B roo k lyn  was a lso  Been, and  
th e  I .  M ille  was k e p t on h e r course  close h au le d  to  the  
w in d  on th e  s ta rb o a rd  ta c k , in  th e  e x p e c ta tio n  th a t  th e  
C ity  o f B rook lyn  w o u ld  keep o u t  o f  h e r w a y . T h e  C ity  
o f B ro o k lyn , how eve r, n o tw ith s ta n d in g  th a t  th e  b e ll o f 
th e  I .  M ille  w as ru n g , and  those  on  b o a rd  th e  I .  M ille  
lo u d ly  h a ile d  th e  C ity  o f B rook lyn  to  keep a w a y , ra n  in to  
and  s tru c k  th e  I .  M il le  on  th e  p o r t  side a b o u t th e  m a in  
h a tc h , and  c u t  in to  her, a nd  d id  h e r so m u ch  dam age, 
th a t  she sank s h o r t ly  a fte rw a rd s  and  th re e  o f  h e r c rew  
w ere d row n e d . T h e  re s t o f th e  c re w  o f th e  I .  M ille  suc
ceeded in  g e t t in g  on boa rd  th e  C ity  o f B roo k lyn , and  
w ere  a fte rw a rd s  ta k e n  b y  h e r  to  L iv e rp o o l.

4. A  good lo o k -o u t was n o t  k e p t on  b o a rd  th e  C ity  o f 
Brooklyn .

5. T h e  C ity  o f B rook lyn  im p ro p e r ly  neg lec ted  to  ta k e  
in  duo tim e  p ro p e r m easures fo r  ke e p in g  o u t o f th e  w a y  
o f th e  I .  M i l le , a nd  im p ro p e r ly  neg lected  to  keep o u t  o f 
th e  w ay  o f th e  I .  M ille .

6. T h e  C ity  o f B roo k lyn  im p ro p e r ly  n eg lec ted  to  com 
p ly  w ith  A r t ic le  16 o f  th e  R e g u la tio n s  fo r  P re v e n tin g  
C o llis io n s  a t  Sea.

The defendants ’ s ta tem en t of defence was so fa r 
as m a te r ia l as fo llow s :—

1. A b o u t  4.15 a .m . on  th e  7 th  J a n . 1876, th e  s team sh ip  
C ity  o f B ro o k lyn , o f 1978 to n s  re g is te r , 2911 to n s  gross 
m e asu re m e n t, o f w h ic h  th e  d e fendan ts  were a nd  are  
o w ne rs , w h i ls t  on a  voyage fro m  N e w  Y o r k  to  L iv e rp o o l 
v ia  Q ueenstow n w ith  a g en e ra l ca rgo  and  passengers was 
a b o u t 25 m ile s  east o f  th e  F a s tn e t.

2. T h e  w in d  a t  such  t im e  w as a b o u t so u th -e a s t, a 
m o de ra te  breeze, th e  t id e  was ebb and  o f l i t t l e  fo rce , th e  
w e a th e r w as c lo u d y  and  v e ry  d a rk , and  th e  C ity  o f 
B rook lyn  was u n d e r steam  a lone , p roce e d in g  a t  th e  ra te  
o f a b o u t te n  k n o ts  and  a  h a lf  p e r h o u r . She h a d  h er 
p ro p e r m asthead  a n d  s ide l ig h ts  d u ly  e x h ib ite d  and 
b u rn in g  b r ig h t ly ,  and  a  good lo o k  o u t w as b e in g  k e p t on 
b o a rd  her.

3. A t  such tim e  th e  re d  l ig h t  o f  th e  I .  M ille  was seen 
a t  th e  d is tance  o f a b o u t fro m  one to  tw o  s h ip ’s le n g th s  
fro m  th o  C ity  o f B roo k lyn , and  b e a r in g  a b o u t fro m  h a lf  
a p o in t to  a  p o in t  on  h e r s ta rb o a rd  b ow . T h e  engines o f 
th e  C ity  o f B roo k lyn  w ere  im m e d ia te ly  s topped  a n d  re 
versed, and  a n  o rd e r was g iv e n  to  p u t  th e  h e lm  hard -a - 
p o r t ,  b u t such  o rd e r was im m e d ia te ly  co un te rm a n de d , 
and  an o rd e r w as g ive n  to  h a rd -a -s ta rb o a rd , and  th e  h e lm  
was s ta rb o a rd e d , b u t  th e  C ity  o f B roo k lyn , w ith  th e  s ta r 
boa rd  side o f h e r s tem  came in to  c o llis io n  w ith  th e  pore 
side o f th e  I .  M il le } a b o u t a b re a s t o f th e  fo re h a tc h , and  
th e  I. M il le  s h o r t ly  a fte rw a rd s  sa nk , a nd  a lth o u g h  e v e ry  
e ffo r t  was m ade b y  th e  m a s te r and  th e  c re w  o f th e  C ity  
° i B roo k lyn  to  save th e  m a s te r and  c re w  o f th e  I .  M il le , 
severa l o f th e  c re w  w ere  d row ned .

4. B e fo re  th e  sa id  red  l ig h t  o f th e  I .  M ille  was seen, 
th e  re la t iv e  p o s itio n s  o f  th e  tw o  sh ips  w ere  such  th a t  th e  
C ity  o f B roo k lyn  was co m in g  w ith o u t a n y  l ig h t  o f  th e  
1. M ille  v is ib le  to  those  on  b oa rd  th e  C ity  o f B ro o k lyn , 
and  o w in g  to  th e  d arkness those  on b o a rd  th e  C ity  o j 
B ro o k lyn , a lth o u g h  th e y  k e p t  a  good lo o k  o u t , w ere  u n 
able  to  d isco ve r th e  I .  M il le  u n t i l  h e r sa id  l ig h t  w as seen 
as a fo re sa id .
. 5. Those on  b o a rd  th e  I .  M il le  a c ted  n e g lig e n tly  and 
im p ro p e r ly  b y  o m it t in g  to  show  a  l ig h t  o r  m ake  a s ig n a l, 
o r  o th e rw ise  to  ta k e  p ro p e r m easures to  w a rn  those  on 
boa rd  th e  C ity  o f B rook lyn  o f th o  presence and  p o s it io n  
o f  th e  I .  M ille .

6. Those on b o a rd  th e  I .  M il le  neg lec ted  to  observe 
and  co m p ly  w ith  th o  p ro v is io n s  o f  A r t ic le s  19 and  20 o f 
th e  R e g u la tio n s  fo r  P re v e n t in g  C o llis io n s  a t  Sea.

[ C t . o f  A p p .

7. T h e  c o llis io n  was so fa r  as re ga rd s  th e  C ity  o f  
B rook lyn  th e  re s u lt  o f  in e v ita b le  acc id e n t.

T he  p la in t if fs  jo in e d  issue on th is  s ta tem en t o f 
defence, and also d e m u rre d  to  so m uch o f th e  5 th  
pa rag raph  the reo f as a lleged th a t the  I .  M ille  
acted n e g lig e n tly  and im p ro p e rly  by o m itt in g  to  
show  a l ig h t ,  and said th a t  the  said pa rag raph  was 
bad in  law , because i t  was n o t th e  d u ty  o f the  
I . M ille  to  show a l ig h t  o th e r th a n  the  re g u la tio n  
lig h ts .

Feb. 15.— G a insfo rd  B ruce  in  su p p o rt o f  the 
d e m u rre r  contended th a t  th e  d u ty  as to  e x h ib it 
in g  lig h ts  and signa ls was p rescribed by the  R e g u 
la tio n s  fo r  P re v e n tin g  C o llis ions a t Sea, and th a t 
th e re  are in  such re g u la tio n s  no ru le  p re sc r ib in g  
Buch a l ig h t  o r s igna l as th a t  req u ire d  b y  the  
defendants.

E . G. C la rkson  contended th a t  w he the r there  
was o r was n o t such a d u ty  depended upon  the  
c ircum stances of each case. There m ig h t be c ir 
cumstances w here  the re  was such a d u ty , and one 
o f th e  questions o f fa c t in  th e  present was, w hether 
such c ircum stances ex is ted  here. H ence the  
p lead ing  was good.

The E a r l  Spencer, an te% p, 4 ; 33 L . T .  R ep. N . S. 235 ;
The A n g lo - In d ia n , ante , p . 1 ;  33 L . T . R e p .N .S .2 3 3 .

G a in s fo rd  Bruce  in  rep ly .
S ir  R . P h il l im o r e — A s the c ircum stances m ay 

be such as to  b r in g  th e  case w ith in  the  ru l in g  o f 
th e  P r iv y  C ounc il in  th o  cases c ited , and m ay 
show a d u ty  to  e x h ib it a l ig h t  o r s igna l as a lleged, 
the  defendant is  e n tit le d  to  ju d g m e n t on  the  de
m u rre r  w ith  costs. T ho  question  of la w  as to  the 
d u ty  w i l l  arise w hen th e  facts have been heard.

Feb. 19— The action came on fo r  hearing .
M ilw a rd ,  Q.C. and G a insfo rd  B ruce  fo r the 

p la in tif fs .
B u t t , Q.C., C larkson , and M y b u rg li fo r  th e  de

fendants.
S ir  R . P h il l im o r e .— T his is  a case o f co llis ion  

w h ich  happened s h o rtly  a fte r  fo u r o ’c lock in  the  
m o rn in g  on 7 th  Jan. 1876, and I  m ay observe, 
in  passing, th a t i t  is sa tis fac to ry  th a t a case m ay 
be b ro u g h t in to  th is  co u rt in  Buch a sh o rt t im e  
a fte r the  acciden t happened. The  d ire c tio n  o f the 
w in d  is va riou s ly  s ta ted  as S .E . b y  E . and S.E ., 
and  the  w eather, w h ic h  is  an im p o r ta n t e lem ent 
in  th e  decision o f th is  case, is  a d m itte d  on a ll 
hands to  have been as fo llow s :—T he re  was an ex
tre m e ly  d a rk  n ig h t,  in  w h ich  lig h ts  were v is ib le  
a t th e  p roper d istance, b u t objects were n o t v is ib le  
u n t i l  w ith in  a sh o rte r d istance. The  speed o f 
b o th  vessels is  n o t contested in  th is  case. T he re  
is  no d ispu te  th a t  th e  C ity  o f  B ro o k lyn  was an 
o v e rta k in g  vessel, and th a t the  I ta lia n  barque was 
the  vessel ahead. I n  m y  ju d g m e n t th e  ru le  o f 
law  w h ich  applies to  th is  case is  in  the 17th 
A r t ic le  o f the  S a ilin g  R u les, w h ich  says, “ E v e ry  
vessel o ve rta k in g  any o th e r vessel, sha ll keep o u t 
o f th e  way o f the  said las t-m en tioned  vessel.”  
H e re  i t  m ay be p rope r to  observe th a t the  evidence 
fu l ly  establishes th a t  th e  sa ilin g  vessel k e p t her 
course, and, fu r th e r , th a t  a t th e  t im e  when the 
sa ilin g  vessel was d iscerned by the  steamer, no 
manoeuvre on th e  p a rt o f th e  steamer cou ld  have 
p reven ted  the  co llis ion , e ithe r b y  p o rt in g  o r s ta r
board ing.

N o w , the  defence is th is , th a t th e  co llis ion  
so fa r  as regards th e  C ity  o f  B ro o k ly n , was

T h e  C i t y  o f  B b o o k l y n .
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th e  re s u lt o f in e v ita b le  accident. O n th a t  I  
have had a ca re fu l conference w ith  the  E ld e r  
B re th re n  o f the  T r in i t y  House, w ho are  sa tis 
fied th a t the  accident cannot be p ro p e r ly  de
scribed  as in e v ita b le . D isp o s in g  o f th a t p a rt 
o f th e  defence, I  come to  ano the r, in  w h ich  
th e  I .  M ille  is charged w ith  a c tin g  n e g lig e n tly  or 
im p ro p e rly  by  n o t show ing  ano the r l ig h t  to  w arn 
those on board th e  C ity  o f  B ro o k lyn  o f h e r p re 
sence. The  f ir s t  question  w h ich  I  have had to  
consider w ith  th e  E ld e r  B re th re n  o f th e  T r in i t y  
H ouse is th is , w he ther the  I ta lia n  barque c a rry in g  
th e  canvas th a t  is specified— in n e r j ib ,  fo re top 
m ast staysa il, fo resa il, low er fo re topsa il, m a in  upper 
and low e r topsails, and m izen  scorm sail— o u g h t 
to  have been v is ib le  a t a su ffic ien t d istance, th a t 
is, between 300 and  400 yards, b y  a good look ou t 
on board th e  C ity  o f  B ro o k lyn . T he  E ld e r 
B re th re n  have b ro u g h t to  the  so lu tio n  o f th is  
question  th e ir  ow n personal know ledge and ex
perience of the  d istance a t w h ich  vessels are v is ib le  
in  such a sta te  o f  th e  w ea the r as is proved  in  th is  
case, and they are o f op in ion  th a t the  I .  M i l le o u g h t 
to  have been seen a t a d istance w h ich  w ou ld  have 
p reven ted  th e  co llis io n . U n fo r tu n a te ly  the  s ta r
board look-ou t, w ho is  an im p o r ta n t person in  
th is  case, has n o t been produced. I t  is proved  
th a t  search has been made fo r  h im , b u t th a t he 
cannot be fo u nd , and h is  absence is  an im p o rta n t 
c ircum stance . The  e lde r b re th re n  are of op in ion  
th a t  the barque cou ld  be seen from  the  forecastle  
fu r th e r  o ff than  from  a ft, and th a t she ou g h t to  have 
been v is ib le  in  su ffic ien t t im e  to  have enabled the  
steam er to  have g o t o u t o f he r way. B u t  I  do n o t 
l ik e  to  leave th e  case sole ly upon th a t issue.

The next question I  have to put to them is 
whether the sailing vessel, seeing this green and 
w hite lig h t— assuming it. was her duty to exhibit 
some lig h t or make some signal— was not justified  
in  th inking  that up to the last moment the 
steamer wonld pass clear of her to leeward. I  
th in k  that Bhe was so justified— that is, all along 
proceeding on the assumption thar. it  was neces
sary for the sailing vessel to do some act by ind i
cating her presence to the overtaking vessel.

T he  next question  I  have had to  deal w ith  is 
w h e th e r th e  speed o f th e  steam er was o r was no t 
p ro p e r in  th e  c ircum stances. H o w  she was go ing  
w ith in  fo u r  o r five  m iles o f the I r is h  coast, where 
the cu rre n ts  w o u ld  be ra p id , and she was go ing  
fu l l  speed, a lth o u g h  i t  was so d a rk  th a t she cou ld  
n o t see ano the r vessel ahead o f h e r u n t i l  she came 
abso lu te ly  a longside  o f her. H o w  in  m y  op in ion  
th a t  speed, u n d e r th e  c ircum stances, was im p ro 
pe r on th e  p a rt o f the  C ity  o f  B ro o k lyn , and th a t 
th a t  has a no the r bea ring  besides is  proved  in  the  
re s u lt upon  th e  facts o f th e  case.

I f  i t  was the d u ty  o f th e  sa ilin g  vessel to  g iv e  a 
s ig n a l to  th e  vessel o v e rta k in g  he r a t a tim e  when 
she saw she cou ld  n o t pass her, she d id  m ake the 
a tte m p t to  do so, she caused the  be ll to  be ru n g  
before the  tim e  o f the co llis io n , b u t th is  was fo r 
some reason o r  o th e r never heard by  an y  one on 
board  the  C ity  o f  B roo k lyn . The  boatsw ain  was 
also sent up  to  l ig h t  the  fla re  o r flash lig h t ,  b u t 
he was unable to  do m ore than  m ove abou t tw o  
o r  th ree  luc ife rs , w h ich  d id  n o t take  l ig h t ,  and he 
was th e n  ob liged  to  go away because th e  o ther 
vessel was advanc ing  a t a ra te  o f about a q u a rte r  
o f a m ile  in  a m in u te  and a h a lf, the re fo re  the 
speed of th e  o th e r vessel p reven ted  th e  ove rtaken  
vessel fro m  d o in g  th a t w h ich  i t  is  contended she
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o u g h t to  have done— i.e., m a k in g  a s ig n a l to  the  
o th e r vessel. I  am  bound to  say, as to  th e  d u ty  
o f  th e  vessel ahead, th a t has been discussed in  
the  cases o f The E a r l  Spencer and The A ng lo - 
In d ia n ,  and the re  is a decis ion o f  th e  P r iv y  
C ounc il upon  the p o in t (ante, pp . 1, 4). H o w  
th e ir  L o rd sh ip s  th e re  say th e y  are v e ry  fa r  from  
saying  th a t  i t  is  never th e  d u ty  o f a vessel ahead 
to  look beh ind. T here  m ay u n d o u b te d ly  be c ir 
cumstances of an exceptiona l cha racte r w h ich  m ay  
th ro w  upon th e  vessel ahead the  d u ty  o f lo o k in g  
beh ind fu r th e r  th a n  g iv in g  some s igna l, b y  w ay o f 
a l ig h t  o r  otherw ise, to  th e  vessel beh ind , w h ils t  
th e re  are c ircum stances under w h ich  th e re  is 
reason to  suppose th a t th e  a fte r vessel does n o t see 
the  vessel in  fro n t,  and where the re  is  danger o f 
co llis ion . So fa r as th e  s ta tu te  reg u la tio n s  are 
concerned, I  w en t in to  the  m a tte r  a t considerab le  
le n g th  in  the  case o f The E a r l  Spencer (uh i sup.), 
and as fa r as they  are concerned the re  is c e rta in ly  
no law  b in d in g  upon the vessel ahead to  e x h ib it a 
l ig h t  astern, and i f  i t  had been th e  in te n tio n  o f the  
L e g is la tu re  th a t she shou ld  be u n d e r th a t ob liga 
tio n , there  are several ru les  in  w h ic h  one w ou ld  
expect to  f in d  an expression  o f th a t  in te n tio n . 
B u t  I  am  o f o p in io n  and the  e lder b re th re n  agree 
w ith  me, th a t  in  th is  case the re  are no excep tiona l 
c ircum stances w h ich  com pe lled  th is  vessel to  
e x h ib it a s te rn  lig h t ,  a t least a t th e  t im e  when 
she a ttem p ted  to  do so, and when th e  speed o f tho 
o th e r vessel p reven ted  he r succeeding in  the  
a tte m p t.

L o o k in g  to  a ll the  c ircum stances o f th is  case, I  
am  o f op in io n  th a t the  C ity  o f  B ro o k lyn  is  alone 
to  b lam e fo r  th is  co llis ion , and I  decree a cco rd in g ly , 
w ith  costs upon  th e  h ig h e r scale. E xecu tion  
stayed fo r  a fo r tn ig h t .

P rom  th is  ju d g m e n t the  defendants appealed.
M a y  16 -—The appeal came on fo r h e a rin g  before 

James, L . J ., B agga llay , J . A . ,  and L u sh , J ., and 
tw o  n a u tica l assessors.

B u tt,  Q.C., E . C. C larkson, and M y b u rg li, fo r  tho 
appellants .— The n ig h t  be ing  c lear th e re  was no 
reason w h y  tho  steam er shou ld  n o t go a t f u l l  speed. 
To  condem n a vessel fo r  g o in g  fas t u n d e r o rd in a ry  
c ircum stances is  to  in te rfe re  w ith  the  convenience 
o f  comm erce and passengers, and unless there  is  
apparen t danger the re  o u g h t to  be no re s tr ic t io n . 
B u t even i f  th o  steamer was go ing  a t too h ig h  a 
speed the  barque c o n tr ib u te d  to  th e  acciden t by 
n o t show ing  a p ro p e r lig h t, in  tim e  to  w arn  the  
steam er. She m us t have k n o w n  th e  steam er 
cou ld  no t see her, and th a t  she m u s t be ove rtaken . 
T he re  is n o th in g  in  the  re g u la tio n s  expressly  com 
p e llin g  such a course, b u t  i t  is an o rd in a ry  seaman
lik e  p recau tion  w h ich  o u g h t to  have been ta ke n  in  
th is  case :

The E a rl Spencer, ante, p. 4 ; 33 L . T. Rep. N. S. 
235;

The Anglo-Indian, ante, p. 1 ; 33 L. T. Rep. N. S. 
233;

The Saxonia, Lush. 410;
The O liv ia , Lush. 497;
The John Fenwick, ante, vol. 1, p. 249, L. Rep. 3 

Adm. & Eec. 500; 26 L. T. Rep. N. S. 322.
M ilw a rd ,  Q.O. and C a in s fo rd  B ruce , fo r  the  

respondents, were no t ca lled upon.
James, L .J .— I  am o p in io n  th a t we cannot 

come to  any conclus ion d iffe re n t fro m  th a t to  
w h ich  tho  learned judge  below  has come, th a t 
conclus ion  be ing  in  accordance w ith  the  op in io n
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o f the  n a u tic a l assessors u p o n  th is  m a tte r , w h ich  
is  to  a g rea t e x te n t a m a tte r  o f n a u tica l s k i l l  and 
science.

T h e  learned ju d g e  was o f o p in io n  th a t  the 
sh ip  com pla ined  o f was g o in g  a t a speed n o t to  
be ju s tif ie d , h a v in g  re g a rd  to  th e  s ta te  o f  the  
n ig h t,  th e  p o s itio n  o f the  coast, and th e  prooa- 
b i l i t y  o f the re  be ing  o th e r vessels co m ing  in  the 
w a y ; and I  am  bound to  say th a t how ever con
ven ie n t i t  m ay be fo r  commerce and tra ve lle rs—  
how ever conven ien t i t  m ay  be to  be able to  go to  
A m erica  a t eleven o r tw e lve  m iles  an h o u r— i t  is  
s t i l l  a speed w h ich  i t  does n o t seem to  us to  be 
reasonable fo r  a steam er lik e  th is  to  go a t when 
n o t fa r  fro m  the coast, and on a n ig h t  so da rk , 
acco rd ing  to  th e  evidence o f th e ir  ow n witnesses, 
th a t  th e y  cou ld  n o t see ano th e r vessel m ore  th a n  
the  le n g th  o f a sh ip  away. I t  is  said a look o u t 
on such a n ig h t  cou ld  no t, w ith  th e  steam er g o in g  
a t such a pace, have seen a vessel ahead in  tim e  
to  avo id  he r, and th a t consequen tly  th e  steamer 
o u g h t n o t to  have gone a t such a pace.

I t  is  sa id  on th e  o th e r hand, on beha lf o f 
th e  steam er, th a t i f  the  o th e r sh ip  d id  see 
th e  steam er she o u g h t to  have shown a l ig h t .  
O f course we cannot suppose th a t  any capta in  
w o u ld  w a n to n ly  neg lect to  take  the  necessary 
p recau tions to  save h is  ow n l ife  and th e  lives 
o f h is  m en, w h ich  w o u ld  necessarily  be at 
r is k  i f  such a steam er a3 th is  ra n  in to  th e ir  
ow n vessel. T he re fo re  we m u s t suppose th a t 
he fo rm ed  the  best ju d g m e n t he cou ld , and  d id  
e v e ry th in g  th a t  w o u ld  he lp  to  avo id  a co llis ion . 
W h e n  he saw th e  danger, he d id , a p p a re n tly , 
w h a t he co u ld ; he ordered th e  b e ll to  be ru n g  
and a lin e  to  be go t, b u t i t  was too  la te .

I  am o f op in ion , there fore , th a t  w ha teve r m ay 
have occu rred  in  o th e r cases, w here i t  was h e ld  to  
be the  d u ty  o f a sh ip  to  w a rn  a no the r o f th e  r is k  
she was ru n n in g , the re  were in  th is  case no such 
circum stances as to  show any neg lect o f d u ty  
upon the  p a rt o f th e  crew  o f th e  I ta lia n  sh ip , o r 
th a t they  d id  a n y th in g  to  ju s t i f y  o u r ch a rg in g  
them  w ith  c o n tr ib u to ry  neg ligence. I  am, upon 
th e  whole, o f th e  same o p in io n  as th e  co u rt 
below.

B a g g a l la y , J. A .— I  am  o f th e  same op in ion .
L u s h , J .— I  am  also o f th e  same op in ion .
I  th in k  th e  ru le  o f law , w ith  rega rd  to  tra v e llin g  

a t sea, is  id e n tic a l w ith  th e  law  o f tra v e ll in g  on the  
h ig h  road. N o  one on a d a rk  n ig h t  has a r ig h t  
to  go a t such a ra te  o f speed as n o t to  be able to  
escape an acciden t i f  he happens to  fo llo w  im m e 
d ia te ly  in  th e  wake o f ano ther, w h e th e r i t  be by  
sea o r land. I  th in k  th a t  th e  ra te  o f speed 
was an u n ju s tif ia b le  ra te  fo r  th a t  vessel to  ru n  
on Buch a d a rk  n ig h t w hen she cou ld  n o t d iscern  
ano the r vessel u n t i l  w ith in  he r own le n g th  o f 
th a t vessel.

A s to  c o n tr ib u to ry  neg ligence, I  do n o t th in k  
the re  is  any necessity fo r a sh ip  ahead to  lo o k  
o u t fo r sh ips th a t  are beh ind he r unless th e  
danger is  apparent. I t  is  o n ly  w hen the re  
w  an apparen t danger th a t th e  necessity arises 
to  do th e  best th e y  can fo r  th e ir  ow n safety. 
H e re  the  persons on board the  f ir s t  sh ip  d id  so, 
b u t  w hen i t  was too la te.

A ppea l dismissed w ith  costs.
S o lic ito r  fo r  p la in t if f ,  T. Cooper.
S o lic ito rs  fo r  the  defendants, Gregory  and Co., 

agents fo r  D uncan, H i l l ,  and D ick inson , L iv e r 
pool.

M a y  17, 18, an d  29, 1876.
The Transit.

Collision—A p p e a l—Facts— Reversing d ic is io n  o f
court below— Lookout.

The C ourt o f  Appeal has _ g rea t re luctance in  
reversing a  decision o f  a  judge o f  f i r s t  instance  
where he has come to a  conclusion o f  fa c t upon  
contacting  testim ony and  a fte r  hea ring  the w i t 
nesses, but where the co u rt o f  f i r s t  instance  
drawsinferences f ro m  the fa c ts  proved before i t ,  a 
decision founded  upon such inferences w i l l  be 
reviewed, a n d  i f  necessary reversed w ith o u t g rea t 
pressure by the C ourt o f  A ppea l, i f  erroneous.

A  steamship ru n n in g  through a  roadstead should, 
in  a d d itio n  to her m aster on the bridge, ca rry  a  
lookout m an  in  the day tim e.

T his  was an appeal from  a judgm ent of the 
A d m ira lty  D ivision  iu an action ins titu ted  on 
behalf of the owners of the steamship G la n n ib an ta  
against the steamship T ra n s it  and her fre ight to 
recover damages occasioned by a collision between
the two ships. „ , . ,

The plaintiffs’ statem ent of claim  in  court 
below was so fa r as m aterial as fo llow s:

1. Shortly before 1 p.m, on the 23rd Jan. 1876, the 
three-masted iron screw steamer Glannibanta, ot 531 
tons register, and ninety-nine-horse power, of which the 
plaintiffs were owners, whilst proceeding from London to 
the Tvne ballast, had passed St, Nicholas light-vessel 
for the purpose of entering and proceeding through
Yarmouth Roads. ..__ , ,

2. The wind at this time was about south west, a light 
breeze, the weather was fine, and the tidowas m  the last 
quarter ebb and of the force of about half a, knot per 
hour, and the Glcmnibanta, under steam and sail was 
steering about north, and proceeding at the rate of about

m 36 A t° such time those on board the Glanmbanta 
observed an approaching steamer under steam and sail 
(which proved to be the steamship Transit; proceeded 
against in this action) bearing about two points on the 
port bow of the Glannibanta, and at the distance ot 
about one half to three quarters of a mile.

4 The helm of the Glannibanta  was slightly ported, 
and she was kept on with a view to passing the Transit 
port side to port side. The Transit, instead of Passing 
the Glannibanta  on her port side as she should have 
done, starboarded her helm and caused danger of collision, 
and although the engines of the Glannibanta  were imme
diately stopped and reversed, and her helm was star
boarded, the Transit, with her starboard side abreast of
the foremast, came into contact with the stem of the 
Glannibanta, and a great deal of damage was thereby 
'one to  the G lannibanta. „„„„„

5 The Transit improperly neglected to take proper 
leisures for passing the Glannibanta  on her port side.
6. Those on board the Transit improperly starboarded 

he helm of the Transit.
7. Those on board the Transit did not duly observe and

omply with the provisions of article 16 of the regulations 
or preventing collisions at sea. _ .. ,
8. The said collision was occasioned by the negligent 

nd improper navigation of the Transit.
9 The said oolhsion was not occasioned by any negli - 

enee or default on the part of those on board the

r^The defendants delivered a statement of defence 
,nd counter-clain which so far as m ateria l was as

°L°The  Transit a screw steamship of 345 tons register 
nd'ninetv-horse power with a erew of twenty-one hands 
eft Grimsby about 2 a.m. of the 23rd Jan. 1876, with a
•eneral cargo bound for Dieppe.

2 Shortly before 1 a.m. otthe same day the Transit 
n the course of her voyage  was passing through Yar- 
nouth-roads heading about S. by W . and keeping well 
,ver to the east side of the roads as is the practice with 
vessels southward bound. The wind was about S.W. 
ĥe weather wa3 fine. The tide was ebb about three 

;nots an hour. The Transit under sail as well as steam
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was making about eight knots an hour. A  good look out 
was kept on board her.

3. In  these circumstances those on board the Transit 
observed the steamship Glannibanta  about a m ile oft; 
r ig h t ahead and drawing on to the ir starboard bow under 
steam and sail, having signals fly ing and apparently 
heading towards the town of Great Yarmouth. The helm 
of the Transit was starboarded about two points and then 
steadied, and the Transit kept on, those on board her 
expecting the Glannibanta, to pass starboard side to 
Btarboard side. The Glannibanta, however, as she drew 
near ported her helm and caused danger of collision and 
notw ithstanding that the engines of the Transit were 
stopped and reversed the Glaanibanta  came in to  collision 
w ith  her s trik ing  her w ith  the stem very v io len tly  on her 
starboard bow in  the fore-rigging.

4. Save as hereinbefore appears the several allegations 
contained in  the statement of claim are untrue.

5. A  good lookout was not kept on board the G la n n i
banta.

6. The helm of the Glannibanta  was improperly 
ported.

7. Those on board the Glannibanta  im properly neg
lected or omitted to keep on her course.

8. Those on board the Glannibanta  im properly neg
lected or omitted to ease, stop, and reverse her engines.

9. The collision was occasioned by some or a ll of the 
matters and things alleged in  the 5th, 6tb, 7th, and 8th 
paragraphs hereof or otherwise by the default of the 
G lannibanta or those on board of her.

10. No blame in  respect of the collision is attributable 
to  the Transit or to  any of those on board her.

T he  cause was heard in  th e  c o u rt below on the  
21st M arch  1876 before  the  ju d g e  (S ir  R . P h i l l i -  
m ore) and T r in i t y  M a s te rs ; ju d g m e n t was then  
g iven .

M ilw a rd ,  Q .C. and C larkson, fo r  the p la in t if f .
B e n ja m in , Q.G., P h ill im o re ,  and Stubbs, fo r  the  

defendants.
S ir  I t .  P h il l im o r e .— T h is  is  an im p o r ta n t case 

o f  co llis ion  w h ich  happened about one o’c lock in  
th e  m id d le  o f  the  day on th e  23rd  Jan. th is  year, 
in  Y a rm o u th  Roads somewhere about th e  S ou th  
E lb o w  B u o y  and the S outh -w est S croby B u o y  o ff 
th e  S croby S ands ; the  state o f the  w eather was 
fin e  and  clear and th e  t id e  was ebb. The  vessels 
th a t  came tog e th e r in  th is  co llis io n  were the  
th ree-m asted  iro n  screw  steam sh ip  the G la n n i
banta, o f 534 tons re g is te r, and n in e ty -n in e  horse 
pow er, th e  p la in t if f  in  th is  s u it, g o in g  fro m  
Lo n do n  to  th e  T yne  in  ba llas t, and  th e  T ra n s it, 
a screw  steam er o f 345 tons re g is te r, and n in e ty -  
horse pow er, w ith  a crew  o f tw e n ty -o n e  hands, 
bound  fro m  G rim s b y  to  D ieppe w ith  a general 
cargo. T he  pa rts  o f the  vessels w h ich  came 
in to  con tact were th e  stem  o f  the  G la n n ib a n ta  
and th e  s ta rboa rd  side o f th e  T ra n s it, ju s t  abreast 
o f the  forem ast.

T he  case has been ve ry  w e ll a rgued  on bo th  
sides, and  th e  im portance  o f i t  w e ll deserved 
such an a rg u m e n t. I  have c a re fu lly  considered 
th e  a rg u m e n ts  and th e  evidence w ith  th e  E ld e r  
B re th re n  o f the  T r in i t y  House, and i t  is w ith  
th e ir  e n tire  concurrence th a t  1 p ronounce  the  fo l
lo w in g  ju d g m e n t ;

I t  appears th a t  th e  G la n n ib a n ta , preceded (a 
v e ry  m a te r ia l fa c t in  th is  case) b y  a steam er 
ca lled  th e  P a ra d ox , came th ro u g h  H e w it t ’s 
C hannel, and le f t  the S t. N icho las  l ig h t  vessel 
on h e r p o r t  side and th e  S croby S. E lb o w  
B u o y  on he r s ta rboard  side. I t  is  expe
d ie n t in  a ll these cases, i f  possible, to  see w h a t 
th e  n a tu ra l and p rope r; co n d uc t of a vessel 
w o u ld  be, before we consider the  conduct she 
a c tu a lly  pursued. N o w  in  th is  case th e  n a tu ra l 
and p rope r conduc t fo r  th e  G lann iban ta  was to  
m ake a fa ir  course u n d e r he r s ta rboard  he lm  to  the

N .N .W ., and  to  p o rt w hen c lear o f th e  S croby 
buoys, and a lte r  he r course as she passed the  
lig h ts h ip  to  N . o r N . h a lf E ., and ha v in g  done th a t 
to  s tra ig h te n  dow n the  roads, keep ing  the  buoys 
on he r s ta rboard  hand. T h a t is n o t denied to  have 
been he r n a tu ra l course, b u t i t  has been contended, 
and w ith  v e ry  g re a t power, th a t  her fa u lt  was th is , 
th a t  she w en t tow ards Y a rm o u th  fu r th e r  th a n  was 
necessary and p rope r and the reby  b ro u g h t he r s ta r
board side open to  the  T ra n s it,w h ich , on seeing her 
s ta rboa rd  side, was ju s t if ie d  in  s ta rboa rd ing , w h ich  
i t  is a d m itte d  th a t she d id . A m id  a considerable 
c o n flic t o f evidence, we are op in ion  th a t we m ay 
sa fe ly  re ly  upon th e  te s tim o n y  g iven  by  those on 
board the  P aradox— b y the tw o  w itnesses p ro 
duced from  th a t steam er— and accord ing  to  th e ir  
evidence th e  T ra n s it  passed the  P aradox  p o rt side 
to  p o rt side. A t  th a t  tim e  the  G la n n ib an ta  was 
about a q u a rte r  o f a m ile  astern , i t  m ig h t have 
been a l i t t le  m ore o r l i t t le  less, and h a lf  a po in t 
on the  p o r t  q u a rte r o f the  Paradox', and as the  
w itness described i t  “ on the  edge o f her 
w a k e ”  on a n o r th  course. I t  is c lear th a t the 
T ra n s it  d id  n o t a lte r  he r he lm  u n t i l  she had 
passed the P aradox, and there fo re , no t u n t i l  the  
G la n n ib an ta  had s tra igh tened  dow n and conse
q u e n tly  th e  G la n n ib an ta  m u s t have been a t th a t 
t im e  on the T ra n s it ’s p o rt bow. I t  is  a d m itte d  
th a t  the  T ra n s it  s ta rboarded  a bou t tw o  po in ts , 
and the g re a t debate before m e has been when she 
effected th a t manoeuvre.

N o w  fo r  th e  reasons a lleged i t  appears to  us 
th a t  she m u s t have done so when th e  G la n n ib an ta  
was on he r p o rt side, a n d th a t the re fo re  she is alone 
to  blame.

F ro m  th is  ju d g m e n t the  owners o f th e  T ra n s it  
appealed, and th e  appeal came on fo r h e a rin g  
before James, L .J ., B a g g a lla y , J .A  , and L u sh , J., 
assisted by n a u tica l assessors.

The  fac ts  and a rgum en ts  are fu lly  s ta ted  in  the 
ju d g m e n t o f the  C o u rt o f A ppea l.

M a y  17 and  18.— B e n ja m in , Q.C., P h illim o re , 
and Stubbs, fo r  th e  appellants.

M ilw a rd ,  Q ,C., B u tt, Q.C., and C larkson, fo r  the  
respondents. C ur. adv. v u lt.

M a y  29.— T he  ju d g m e n t o f th e  c o u rt ( J a m e s , 
L .J .,  B a g g a l l a y , J .A . and L u s h , J ., assisted b y  
tw o  n a u tica l assessors) was de live re d  b y

B a g g a l la y , J .A .— On the 23rd  Jan. 1876,about one 
p.m ., tw o  iro n  screw steam ships, the G la n n ib an ta  
and  the  T ra n s it, came in to  co llis ion  in  Y a rm o u th  
Roads, and b o th  vessels susta ined considerable 
damage. T he  w eather was fine and clear, the w in d  in  
th e  S .W .,b lo w in g  a l ig h t  breeze,w ith  no sea,and the 
tid e  on th e  la s t q u a rte r ebb, ru n n in g  to  th e  n o r th 
w ard . I t  does n o t appear th a t  th e  roadstead was 
u n u su a lly  crow ded w ith  vessels, aud i t  is d if f ic u lt  
to  im ag ine  a s ta te  o f c ircum stances under 
w h ich , w ith  the  use o f reasonable p recau tions, a 
co llis io n  was less lik e ly  to  occur.

On the  25 th  Jan. an action  fo r damages in  re 
spect of th is  co llis io n  was commenced in  the  
A d m ira l ty  D iv is io n  o f th e  H ig h  C o u rt o f Justice , 
by  the  owners o f th e  G lann iban ta , aga ins t the  
ow ners o f the  T ra n s it, and was m e t b y  a coun te r 
c la im  fo r  damages on th e  p a rt o f the la tte r.

T he  action  came on fo r  he a rin g  before the 
ju d g e  o f the A d m ira lty  D iv is io n  on the  20 th  and 
21st M arch . O n the  la tte r  day th e  learned Judge 
decided th a t  the  T ra n s it  was alone to  blame, aud 
made the  usua l o rd e r fo r  assessing the  damage
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susta ined b y  th e  G lann iban ta , a n d * fro m  th a t de 
c is ion  the  p resen t appeal is b ro u g h t.

T he  G la n n ib an ta  was a vessel o f 534 tons 
re g is te r, and was p roceeding fro m  Loudon  to  the  
T yn e  in  b a lla s t ; th e  T ra n s it  was o f 345 tons 
re g is te r, and was on a voyage fro m  G rim sb y  to  
D ieppe w ith  a genera l cargo. S h o r t ly  be fo re  the  
co llis io n , the  G la n n ib a n ta  had come th ro u g h  
H e w it t ’s Channel, and had passed the  S t. N icho las 
lig h ts h ip  on h e r course n o rth w a rd s , and the  
T ra n s it  had passed the  B e lle  B u o y  on he r course 
sou thw ards ; the  c o llis io n  to o k  place between the  
S ou th  E lb o w  and the sou th-w est S croby buoys, 
a t a d istance fro m  th e  S c ro b y  Sands o f fro m  a 
q u a rte r to  h a lf a m ile .

T he  p la in t if fs  allege th a t ,  im m e d ia te ly  a fte r 
pass in g  th e  S t. N icho las lig h ts h ip , th e  G ia n n i-  
banta, w h ich  had p re v ious ly  been s tee ring  N . by  
W ., po rted  he r ho lm  so as to  change he r course 
to  N . h a lf E ., and proceeded dow n th e  roads a t the  
ra te  o f about n ine  k n o ts  an hour, b u t s h o rtly  
be fore  one p .m ., those on board h e r saw the  
T ra n s it  app roach ing , bea ring  about tw o  p o in ts  on 
th e  p o rt bow, and at, th e  d istance o f fro m  a h a lf 
to  tb re o  qua rte rs  o f a m ile , th a t th e  he lm  o f the  
G la n n ib a n ta  was again s lig h t ly  ported , and she 
was k e p t on h e r course, w ith  th e  in te n tio n  o f 
passing the  T ra n s it, p o rt side to  p o rt s id e ; b u t 
th a t  the T ra n s it,  instead  o f  passing the  G la n n i
banta  on h e r p o rt side, sudden ly , and w ith  the  
apparen t in te n tio n  o f cross ing  the  bows o f  the 
G lann iban ta , starboarded he r helm , and a lth o u g h  
th e  engines o f th e  G la n n ib an ta  were im m e d ia te ly  
stopped and  reversed, and he r he lm  was s ta r
boarded, th e  s ta rboard  side o f th e  T ra n s it, abreast 
o f he r forem ast, came in to  con tact w ith  the  s te rn  
o f the  G lan n ib an ta .

Tho de fendants, on th e  o th e r hand, a llege th a t 
when the  T ra n s it  f i r s t  observed the  G lann iban ta , 
th e  la t te r  was about a m ile  ahead, th a t th e  T ra n s it  
was then  heading  about ¡3. b y  W ., w e ll over to  
th e  east side o f th e  roads, and p roceed ing  a t the  
ra te  o f about e ig h t k n o ts  an h o u r ;  th a t th e  
G la n n ib an ta  was no t then  approach ing  so as to pass 
P ort side to  p o rt side, b u t was c o n tin u in g  on he r 
N . b y  W . course, by  w h ich  she had passed th e  
lig h ts h ip , and was ap p a re n tly  heading  to  th e  to w n  
o f Y a rm o u th , and co m m u n ica tin g  w ith  th e  shore 
b y  s igna ls ; th a t  tho  T ra n s it,  in  th is  belief, and 
expec ting  the  G la n n ib an ta  to  pass sta rboard  to  
s tarboard, s ta rboarded  about tw o  p o in ts , b u t th e  
G la n n ib an ta  sudden ly  ported , then , fo r  th e  f ir s t  
tim e , s tra ig h te n in g  dow n the  roads, and the  
vessels were a lm ost im m e d ia te ly  in  co llis ion , n o t
w ith s ta n d in g  the  stoppage and reversa l o f  the  
engines o f the  T ra n s it. The  defendants fu r th e r  
allege th a t the re  was no p ro p e r o r su ffic ien t lo o k 
o u t on board th e  G la n n ib a n ta ; and then , when 
sho so po rted , those on board he r were n o t aware 
th a t th e  T ra n s it  was so close to  them , and o n ly  
d iscovered th e  fa c t a fte r  th e y  had po rted , and 
when th e  co llis io n  was inev itab le . I t  is n o t im 
m a te r ia l to  no te  th a t, h a v in g  rega rd  to  the  speed 
a t w h ich  the  tw o  vessels were proceeding, they 
wore n e a rin g  each o th e r a t th o  ra te  o f about a 
n u le  in  th ree  m inu tes to  th ree  m inutes and  a ha lf. 
H ow , tho  su b s tan tia l question  w h ich  had to  be 
decided in  th e  c o u rt o f th e  A d m ira lty  D iv is io n , 
and w h ich  has to  be decided by  us in  the presen t 
appeal, is  as to  the  t im e  a t w h ich  the  G lannibanta. 
s tra igh tened  he r course f ro m  N . b y  W . to  N . h a lf 
H ,  w h e th e r she d id  so a t th e  t im e  of, o r im m e

d ia te ly  a fte r, passing th e  S t. N ich o la s  lig h ts h ip , 
as a lleged by the  p la in tif fs , o r  w h e th e r, as alleged 
b y  the  defendants, she co n tin ue d  on he r N . by  W . 
course fo r  some h a lf  a m ile  o r  th re e  q u a rte rs  o f a 
m ile  a f te r  she had passed th e  lig h ts h ip ,  and then  
and  n o t t i l l  th e n , s tra ig h te n e d  h e r course. I f  the 
fo rm e r bo th e  co rre c t v ie w  of the  case, i t  is  clear, 
upon  the evidence, th a t the  T ra n s it  was in  e rro r  
in  s ta rb o a rd ing  w hen she d id , and i f  the  la t te r  is 
the  co rre c t v iew , i t  is e q u a lly  c lea r upon the 
evidence, th a t  the  G la n n ib a n ta  o u g h t n o t to  have 
p o rte d  when in  such close p ro x im ity  to  th e  T ra n 
s it. T h is  question  was decided by th e  learned  
Judge o f th e  A d m ira lty  D iv is io n , in  accordance 
w ith  tho  p la in t i f f ’s con ten tion , and  he appears to  
have been m uch  in fluenced  in  a r r iv in g  a t th is  
conclus ion b y  the  course taken  by ano the r steamer, 
th e  P aradox, w h ich  was a t th e  same tim e  p ro 
ceed ing  to  th e  n o rth , and b y  the  evidence g ive n  
b y  persons who were on board th e  P a ra d ox , r e 
spec ting  the  m ovem ents o f th e  G la n n ib an ta  and 
the  T ra n s it. The  P aradox  had  passed the S t. 
N icho las iig h ts h ip  som ewhat in  advance o f the  
G la n n ib an ta , and had chaugod he r course on 
passing the  lig h ts h ip  from  N . b y  W . to  N . 
h a lf E ., so as to  s tra ig h te n  down the  roads, and 
on m ee tin g  th o  T ra n s it  had passed her p o rt 
side to  p o rt side. F ro m  th is  the  lea rned  Judge 
ve ry  ju s t ly  in fe rre d  th a t  the  course so made by  
th e  P ara d ox  was th e  n a tu ra l and  p ro p e r course 
fo r  any o th e r sh ip  s im ila r ly  c ircum stanced , and 
h a v in g  s ta ted  th a t in  h is op in io n  th e  n a tu ra l 
course fo r  the  G la n n ib an ta  was to have po rted  
im m e d ia te ly  on passing the  lig h ts h ip , he p ro 
ceeded to  re fe r to  the a rg u m e n t w h ich  bad been 
addressed to  h im  on the  p a rt o f tho  defendants, 
and  w h ich  was the same in  substance as has been 
addressed to us here, in  the  fo llo w in g  te rm s : 
“  T he  p o r t in g  o r  passing the  lig h ts h ip  is  n o t  
denied to  have been he r n a tu ra l course, b u t i t  
has been contended, and w ith  ve ry  g re a t pow er, 
th a t he r fa u lt  was th is , th a t  she w ent to w a rd s  
Y a rm o u th  fu r th e r  than  was necessary o r  p ro p e r, 
and the reby  b ro u g h t her s ta rboard  s ide open to  
th e  T ra n s it, w hich, on seeing th e  s ta rboa rd  side, 
was ju s tif ie d  in  s ta rb o a rd ing .”

To  th is  a rgum en t, and th e  evidence upon the 
sub ject o f i t ,  the  learned  Judge  n e x t addressed 
h im self, and h a v in g  stated th a t in  th e  c o n flic t o f 
evidence he and the  E ld e r B re th re n  o f tho T r in i t y  
H ouse were o f o p in io n  th a t th e y  m ig h t sa fe ly  
re ly  upon the  te s tim o n y  o f those w ho had  been 
on board the P aradox, he acted upon  th e  evidence 
o f those witnesses ; and cons ide ring  i t  to  be thereby 
established th a t the  G la n n ib an ta  had fo llow ed  in  
th e  wake o f the P aradox, he he ld  th a t the  T ra n s it 
had sta rboarded  when the  G la n n ib a n ta  was on 
he r p o rt bow, and had th u s  caused the co llis io n , 
fo r  w h ich  she was alone to  blame.

I f  th is  v iew  be correct, i t  o f course negatives 
th e  co n ten tion  o f th e  defendants th a t th e  G la n n i-  
boMta con tinued  on he r course o f N . b y  W . fo r  
some distance a fte r  she had passed the  lig h ts h ip . 
I n  th o  course of th e  a rg u m e n t on beha lf o f the  
p la in tif fs  we were m uch pressed w ith  th e  language 
fro m  tim e  to  tim e  made use o f  b y  th e  J u d ic ia l 
C om m ittee  o f tho  P r iv y  C o u n c il in  A d m ira lty  
cases, and p a rtic u la r ly  in  tho  cases o f The J u lia  
(Lush . 224 ; 14 M oore, P . C. C. 210), and The A lice  
(3 M ar. L a w  Cas. O.S. 103), to  the  effect th a t i f  in th e  
c o u rt o f A d m ira lty  the re  was c o n flic t in g  evidence,

I and the  ju d g e  o f th a t co u rt, h a v in g  had the  oppor-
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t u n i ty  o f  seeing th e  w itnesses and  o b se rv ing  th e ir  
dem eanour, had come, on th e  balance o f tes tim ony, 
to  a c lear and decis ive conclus ion, th e  J u d ic ia l 
C o m m itte e  w o u ld  n o t be disposed to  reverse such 
decis ion, excep t in  cases o f ex trem e and o ve r
w h e lm in g  p ressure , and i t  was u rg e d  upon us 
th a t  in  th e  p re se n t case th e re  was no such ex
tre m e  and o ve rw h e lm in g  pressure as shou ld  in 
duce ns to  reverse  th e  decis ion o f the  A d m ira l ty  
as to  th e  ques tion  o f fa c t upon w h ich  its  decis ion 
was based. N o w  we feel, as s tro n g ly  as d id  the  
L o rd s  o f th e  P r iv y  C ounc il in  th e  cases ju s t  re 
fe rre d  to , th e  g rea t w e ig h t th a t is  due to  the  
decis ion o f a ju d g e  o f f ir s t  instance, whenever, in  
a c o n flic t o f  te s tim o n y , th e  dem eanour and m anner 
o f th e  w itnesses w ho have been seen and heard bv 
h im  are, as they w ere  in  the  cases re fe rre d  to , 
m a te r ia l e lem ents in  th e  cons idera tion  o f the  
t ru th fu ln e s s  o f th e ir  s ta tem ents.

B u t  th e  p a rtie s  to  th e  cause are nevertheless 
e n tit le d , as w e ll on question  o f fac t as on questions 
o f law , to  dem and the  decis ion  o f th e  C o u rt o f 
A p p e a l, and  th a t  c o u rt cannot excuse its e lf  from  
th e  ta sk  o f w e ig h in g  c o n flic t in g  evidence, and 
d ra w in g  its  ow n in ferences and conclusions, 
th o u g h  i t  sh o u ld  a lw ays bear in  m in d  th a t i t  has 
n e ith e r  seen n o r  heard the  w itnesses, and shou ld  
m ake due a llow ance  in  th is  respect.

I n  th e  p re se n t case, i t  does n o t appear fro m  the 
ju d g m e n t, n o r is  the re  any reason to  suppose, th a t 
th e  lea rned  ju d g e  a t a l l  proceeded upon  th e  m an
n e r o r  dem eanour o f th e  w itnesses ; on the co n tra ry , 
i t  w o u ld  appear th a t  h is  ju d g m e n t in  fa c t p ro 
ceeded upon  th e  in ferences w h ich  he d rew  from  
th e  evidence before h im , and w h ich  we h a v e re a lly  
th e  same m eans o f cons ide ring  th a t  he had, and 
w ith  th is  fu r th e r  advantage, th a t  we have had h is 
v ie w  o f th e  in fe rences to  be d raw n  fro m  th e  e v i
dence as w e ll as the  evidence its e lf  made th e  sub
je c t  o f e labo ra te  and able discussion on b o th  
sides.

H a v in g  g ive n  o u r best considera tion  to  th e  e v i
dence in  th is  case, we are unable  to  a rr iv e  a t the  
same conc lus ion  as th a t a rr iv e d  a t b y  th e  learned  
ju d g e  o f  th e  A d m ira l ty  D iv is io n . I t  is  q u ite  tru e , 
as has been a lready  stated th a t  th e  evidence o f 
th e  c a p ta in  and he lm sm an o f  th e  P a ra d ox  is to  
th e  e ffec t th a t  in  th e ir  op in io n  the  G lannibanta , 
p o rte d  he r h e lm  im m e d ia te ly  a fte r she had passed 
th e  lig h ts h ip , and th a t  such evidence is in  accord
ance w ith  th e  capta in  and he lm sm an o f the G la n 
n ib a n ta , b u t  i t  is  in  o u r op in io n  clear, fro m  the  
c ircum stances to  w h ich  we are a bou t to  adve rt, 
and to  w h ic h  th e  a tte n tio n  o f th e  ju d g e  o f the 
A d m ir a l ty  D iv is io n  does n o t appear to  have been 
d irec ted , th a t  these w itnesses m u s t have been 
m is taken . T he  cap ta in  o f th o  G la n n ib an ta  h im 
se lf m os t d is t in c t ly  states th a t he saw th e  T ra n s it  
d ire c t ly  a fte r he ported, and th a t she was then  
a b o u t h a lf a m ile  o r a l i t t le  m ore fro m  the  G la n n i
ban ta  ; and th is  is supported  b y  o th e r persons 
w ho were on board the G lann iban ta . N ow , there  
is  no d isp u te  th a t th e  p o in t a t w h ich  the  co llis io n  
to o k  place was upw ards o f a m ile  to  the  n o rth  o f 
th e  lig h ts h ip , th o u g h  the re  is  some s lig h t  d iffe 
rence o f op in io n  as to  the  d is tance  fro m  Scroby 
Sands, and as th e  tw o  vessels were approach ing  
each o th e r a t abou t equal rates, the  T ra n s it  m us t 
a t th e  t im e  w hen  th e  G la n n ib an ta  passed the  
lig h ts h ip  have been a t least a m ile  to  the  n o r th  o f 
th e  p o in t o f co llis ion , and a t least tw o  m iles from  
the  G la n n ib a n ta , and had th e  G la n n ib a n ta  po rted

h e r he lm  im m e d ia te ly  on passing  th e  lig h ts h ip , 
th e  T ra n s it, w hen f ir s t  seen fro m  the  G la n n ib an ta , 
m u s t have been a t least tw o  m iles d is ta n t instead 
o f h a lf  a m ile  o r th ree -qua rte rs  o f a m ile , w h ich  
m ost o f th e  w itnesses, except those w ho were on 
board  th e  P aradox, agree in  tre a tin g  as about the 
d istance between th e  tw o  sh ips when th e  G la n n i
banta  s tra ig h te n e d  he r course. I f ,  how ever, as is 
contended by  th e  defendants, th e  G la n n ib a n ta  Aid  
n o t p o rt he r he lm  u n t i l  she had le f t  th e  lig h ts h ip  
m ore than  h a lf a m ile  beh ind  her, she w ou ld  have 
been w hen she p o rte d  about h a lf a m ile  to  th ree- 
qua rte rs  o f a m ile  fro m  th e  T ra n s it ,  each be ing  
about a q u a rte r  o f a m ile  fro m  th e  even tua l p o in t 
o f  co llis ion .

U n d e r these circum stances, h a v in g  g ive n  ou r 
beBt cons ide ra tion  to  a ll th e  evidence in  the  case, 
and h a v in g  had th e  benefit o f the  advice o f the  
n a u tica l assessors, by  w hom  we have been assisted 
on the  presen t occasion, we have a rr iv e d  a t the  
fo llo w in g  conclusions, in  w h ich  th e y  e n tire ly  
c o n c u r :

1. T h a t th e  G la n n ib a n ta  con tinued  on her 
course fo r  m ore  th a n  h a lf a m ile  a fte r  she had 
passed the  lig h ts h ip , w h e th e r o r n o t she d id  so fo r  
th e  purpose o f in te rc h a n g in g  s igna ls w ith  Y a r 
m ou th , as suggested by th e  defendants, i t  is im 
m a te r ia l fo r  us to  consider. T he  fact is proved to  
d e m o n s tra tio n  b y  th e  evidence o f th e  cap ta in  of 
the  G la n n ib an ta , and i t  fo llow s fro m  th is ,

2. T h a t by  keep ing  on th is  course she led those 
on board th e  T ra n s it  to  believe, and th a t th e y  
were ju s t if ie d  in  b e lie v in g , th a t  she was m a k in g  
fo r Y a rm o u th , and w ou ld  pass th e m  s ta rboard  to  
s ta rboard.

3. T ha t, h a v in g  rega rd  to  these circum stances, 
th e  T ra n s it  was f u l ly  ju s t if ie d  in  s ta rb o a rd ing  
when th e  G la n n ib an ta  was f i r s t  seen fro m  he r 
deck, and th a t th e  G la n n ib an ta  was n o t ju s t if ie d  
in  p o rt in g  w hen in  such close p ro x im ity  to  the 
T ra n s it.

4 .  T h a t th e  co llis io n  was occasioned b y  such 
im p ro p e r p o r t in g  o f th e  G la n n ib an ta , i t  be ing  
p ra c tic a lly  im poss ib le  to  avo id  a co llis io n  a fte r the 
course of the G la n n ib a n ta  had been changed.

I n  a r r iv in g  a t these conclusions, we are  d o u b t
less d isse n tin g  from  the  v ie w  expresssed by the 
cap ta in  and he lm sm an o f the  P aradox, upon w h ich  
the  Judge  o f  th e  A d m ira lty  D iv is io n  re lied , b u t 
we can w e ll unders tand  how in  such a case p e r
sons d e s ir in g  to  speak w ith  the  m ost pe rfec t 
honesty and accuracy, m ay have been m is taken . 
T he re  was n o th in g  in  th e  s u rro u n d in g  c irc u m 
stances p r io r  to  th e  co llis ion  to  d ire c t the  a tte n tio n  
o f th e  people on board  th e  P a ra d ox  to  th e  m ove
m en ts  o f the  T ra n s it  and the G la n n ib a n ta , so as 
to  induce  them  to  w atch  such m ovem ents w ith  any 
p a rt ic u la r  n ice ty , and  th e  w an t o f accuracy in  
such casual notices as were taken  is  exem p lified  
b y  the  c ircum stance  th a t the cap ta in  o f the  P a ra 
dox  states th a t  th e  G la n n ib a n ta , a fte r  she had 
s tra ig h te n e d  her course, was a q u a rte r  o f a m ile  
as te rn  o f h im , w h ils t  h is  helm sm an m akes the  
d istance 200 ya rds on ly , and the  cap ta in  o f the  
G la n n ib an ta  says he was as m uch  as h a lf a m ile , 
o r n e a rly  so, astern.

W e  cannot p a rt w ith  th is  case w ith o u t expres
s in g  ou r su rp rise  th a t the re  shou ld  have been no 
p rope r o r  s u ffic ie n t lo o k -o u t on board  the  G la n n i
banta, fo r  had the re  been a p rope r look -o u t, and 
the  'T rans it had been seen fro m  th e  G lan n ib an ta , as 
in  such case she m u s t have been before th e  la tte r
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p o rted , we cannot fo r  a m om ent suppose th a t th a t 
change o f course w ou ld  have been made. The 
ca p ta in  o f the  G lan n ib an ta , in  h is  exam ina tion , 
s ta ted  th a t  i t  was n o t a custom ary th in g  to  keep a 
m an  on the  lo o k -o u t in  th e  da y tim e  on board ships 
b e lo n g ing  to  h is owners, and, on the  occasion in  
question, u n t i l  a fte r  she had ported, the  capta in  
was th e  o n ly  person on the  look-ou t, and he was 
on th e  b ridge , w ith  h is v ie w  fo rw a rd  lim ite d  b y  
reason o f the sails on h is ow n sh ip  to  fo u r  po in ts  
on the starboard bow. A  ve ry  d iffe re n t course 
was pursued b y  the  T ra n s it, on board of w h ich  an 
e ffic ien t lo o k -o u t was k e p t b y  he r cap ta in  and 
m ate on the  b ridge , and by  a seaman w e ll fo rw a rd  
in  the  bows. W e  have o n ly  fu r th e r  to  rem ark, 
th a t  h a v in g  re g a rd  to  the  fa c t th a t  th e  T ra n s it 
had a p ro p e r and e ffic ien t lo o k -o u t in  eve ry  d i
rec tion , the  course pursued b y  he r o f s ta rb o a rd ing  
when she f ir s t  saw the  G la n n ib an ta  w ou ld  be 
q u ite  inexp licab le  i f  th e  vessels had been ap
p roach ing  each o th e r p o rt side to  p o r t  side, as 
contended fo r  by  the p la in tif fs . I t  appears to  us 
im possib le  to  adopt th e  suggested exp lana tion  of 
the p la in tif fs , th a t b y  c ross ing  the bows o f th e  
G la n n ib a n ta  the  T ra n s it  m ig h t save a l i t t le  d is 
tance in  h e r course to  the south, and th a t th a t was 
h e r ob jec t in  s ta rb o a rd ing . O n the  o th e r hand, 
we can w e ll unders tand  th a t the G la n n ib an ta , 
h a v in g  no su ffic ien t look -o u t, po rted  he r he lm  in  
ignorance  o f the  pos ition  o f  the  T ra n s it, and s im p ly  
w ith  the v iew  o f s tra ig h te n in g  h e r course down 
th e  roads.

The T ra n s it  was, in  o u r op in ion , v e ry  ca re fu lly  
and ca u tio us ly  handled. T he  G la n n ib an ta  was 
carelessly and reck less ly  m anaged in  ch a n g ing  
h e r course in  ignorance  o f th e  pos ition  o f ano ther 
vessel w h ich  was o n ly  h a lf  a m ile  o ff. I t  is pos
s ib le , no d o u b t, th a t th e  c a re fu l sh ip  m ay have 
b lu n d e r in g ly  gone w rong , and th a t the  careless 
sh ip  m ay b y  acciden t have gone r ig h t ,  b u t  the 
b u rth e n  of p ro o f on th e  la t te r  is then  ve ry  heavy, 
and th e  G la n n ib a n ta  has c e rta in ly  n o t d ischa rged  
i t  in  th is  case.

I t  m ay be w e ll to  add, th a t h a v in g  rega rd  to  the 
pos ition  o f the  G la n n ib an ta  and P a ra d ox  in  passing 
the  lig h ts h ip , and th e ir  pos ition  w hen the G la n n i
banta  s igh ted  th e  T ra n s it,  the  G lan n ib an ta , the  
fa s te r sh ip , m us t have lo s t instead o f g a in in g  
g round , w h ich  can o n ly  be accounted fo r  by  the 
one h a y in g  taken  a s tra ig h t and th e  o th e r a 
devious course. U p o n  th e  w hole  we are o f o p i
n ion  th a t th e  G la n n ib a n ta  was alone to  blam e, and 
th a t, consequently, th e  appeal m u s t be a llow ed, 
the  o rde r o f the  co u rt below d ischarged , and the 
usua l o rd e r o f reference made fo r  assessing the 
damage susta ined by the  T ra n s it. The  costs 
b o th  o f th e  c o u rt be low  and  o f the  appeal m u s t 
fo llow  the  re su lt. Judgm ent reversed.

S o lic ito rs  fo r  the  T ra n s it, P r itc h a rd  and Sons.
S o lic ito rs  fo r  th e  G lan n ib an ta , Stokes, Saunders, 

and Go.

ON APPEAL PROM THE ADMIRALTY- DIVISION.
Thursday, M a y  18, 1876.

T h e  A n n a .
Necessaries— J u r is d ic tio n —F ore ig n  sh ip— C o lo n ia l 

port.
The A d m ira lty  D iv is io n  o f  the H ig h  C ourt o f  

Justice has ju r is d ic t io n  to en te rta in  a n  action  
brought f o r  necessaries su pp lied  to a fo re ig n  ship  
i n  a  B r it is h  C o lo n ia l p o rt. The W ataga  (Swab. 
165) fo llow ed .

W here a  m aster in  a  c o lo n ia l p o rt unable to 
procure o r pay f o r  necessaries otherw ise d raw s a  
b i l l  o f  exchange upon a f i r m  o f  shipbrokers in  th is  
coun try  who accept and pay the b il l ,  such sh ip - 
brokers can proceed aga ins t the ship as f o r  neces
saries supp lied  in  d e fa u lt o f  p a ym e n t o f  the 
am ount due by the shipowners.

T he  O n n i (Lush. 154) fo llow ed.
T h i s  was an  action  in  rem  b ro u g h t b y  L lo y d , 
Low e, and Co., sh ipb roke rs , o f London, aga inst 
the N o rw e g ian  vessel A nna , her owners in te rv e n 
in g , to  recover an am oun t alleged to  be due to  the  
p la in t if fs  as appeared by th e  fo l lo w in g :

St a t e m e n t  o p  C l a i m .
1. The said barque or vessel is a Norwegian vessel 

belonging to the defendants, and arrived in  the port of 
Liverpool, in  the month of Lee. a .d . 1875.

2. The pla intiffs are shipbrokers. carrying on business 
in  co-partnership, in  London.

3. About the end of Oct. or beginning of Nov. A.D. 
1875, the said vessel was ly ing  at the port of Quebec, 
bound for some safe port on the West Coast of Great 
B rita in .

4. The master of the said vessel was at Qnebec afore
said, then and there obliged to make certain necessary 
disbursements to  the extent of 2937. 8s. 2d. fo r and on 
account of and for the use of the said vessel, and for the 
supply of necessaries there to ; and being himself w ithout 
funds and w ithou t credit, procured the said sum of 
293t. 8s. 2d. fo r the said necessaries, by means of a b illo f 
exchange fo r the said amount then and there drawn by 
him upon the pla intiffs ; and the said master thereupon 
advised the p la intiffs of the same by a le tter which was 
in  the words and figures fo llow ing :

“  Quebec, 6th Nov. 1875. 
Messrs. Lloyd, Lowe, and Co., London.

Dear Sirs,—I  have th is  day taken the libe rty  to  value 
on you at th ir ty  days’ sight fo r 2931.8s. 2d. sterling—Two 
hundred and ninety-three pounds eight shillings and 
two-penoe—in favour of M r. Francis Gunn, of Quebeo, 
being fo r the necessary disbursements of my vessel, the 
barque Anna  of Christiana, which I  hope yon w ill duly 
honour on presentation, and please charge to account of 
said vessel and owners. P. Hernandsen, Esq., of Chris
tiana. Your obedient servant, H . W . H a n s e n ,

Master of the barque Anna.
P.S. The above amount is duly insured from  Quebec 

to Liverpool. Policy enclosed.
5. The pla intiffs duly accepted and paid the said b il l of 

exchange at m aturity.
6. The said b ill of exchange was accepted and paid by 

the p laintiffs as aforesaid in  the necessary service of the 
said vessel as aforesaid, and upon the credit of the said 
vessel, and noton the personal credit of the said master; 
and the said sum of 293J. 8s. 2d. s till rem iins wholly due 
and owing to the plaintiffs.

The pla intiffs claim :
1. Judgment fo r the said sum of 2937. 8s. 2d.
2. The condemnation of the said vessel and the defen

dants and their bail therein, and in the costs of this 
suit.

3. A  reference, i f  necessary, of the claim of the plain
tiffs  to the registrar, assisted by assessors, to 
report the amount thereof.

4. Such fu rthe r or other re lie f as the nature of the 
case may require.

T o  th is  s ta tem en t the  defendants dem urred  
npon the g rounds th a t a fo re ig n  ship cannot be 
made answerable fo r a c la im  in  respect o f neces
saries supp lied  in  a fo re ig n  p o rt, and th a t  the 
p la in t if fs  were, under the c ircum stances sta ted in  
the  sta tem en t o f c la im , in  no b e tte r p o s itio n  than  
the  persons who supp lied  o r advanced th e  alleged 
necessaries a t Quebec aforesaid.

M arch  7. —  M ybu rg h  fo r the defendants in  
su p p o rt o f th e  dem u rre r. —  I f  The W ataga  
(Swab. 165) is  s t i l l  to  be considered as o f b in d in g  
a u th o r ity , w here i t  decided th a t necessaries sup
p lie d  in  a co lon ia l po rt are w ith in  the  ju r is d ic t io n , 
th is  p o in t m u s t be taken aga inst me. B u t  th a t
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decision can be supported  upon the  g ro u n d  alone 
th a t  the  sh ip  ■was upon th e  h ig h  seas a t the  tim e  
o f th e  supp ly. M oreover, th a t  decis ion is 
n o t cons is tent w ith  D r . L u s h in g to n ’s decisions 
in  The Ocean (2 W . Rob. 368), and The In d ia  
(12 L .  T . Rep. N . S. 3 16 ; 1 M a r. L a w  Oas. 
O. S. 390), w here i t  was held th a t  th e  s ta tu te  
d id  n o t g ive  ju r is d ic t io n  over necessaries sup
p lie d  to  a fo re ig n  sh ip  in  a fo re ig n  p o rt. There 
is  n o th in g  in  th e  act to  show any d is tin c tio n  
be tw een a co lon ia l and a fo re ig n  p o rt, and 
a ll  th e  a rg u m e n t in  th e  ju d g m e n t o f The In d ia  
(u b i sup.) covers co lon ia l as w e ll as fo re ig n  po rts . 
[S i r  R . PniLLlMOUE.— N o  p o in ts  fo r  a rg u m e n t 
have been de live red . I  consider th a t  as th is  co u rt 
now  has d em urre rs  before i t ,  th e  p ra c tice  p re v a ilin g  
in  the  C om m on L a w  D iv is io n s  shou ld  p re v a il here 
also, and th a t in  a l l  cases to  be a rgued on de
m u rre r, th e  po in ts  fo r  a rg u m e n t shou ld  be de
liv e re d .] The  second p o in t is  th a t th e re  is  no 
a llega tion  in  the  s ta tem en t o f c la im , th a t a t the  
tim e  the  m oney advanced was expended fo r  neces
sa ry  supplies, the  owners of the  sh ip  were w ith o u t 
c re d it ; th ird ly ,  th e  p la in t if fs  accepted th e  b i l l  o f 
exchange on th e  personal c re d it o f th e  owners o f 
th e  sh ip , as appears by the  m aster’s le tte r  set ou t. 
H ence the re  is no c la im  aga inst th e  sh ip , the 
p la in t if fs  h a v in g  elected to proceed aga inst the  
owners.

E . C. C la rkson  fo r  the  p la in tif fs .—-S ince the  de
c is ion  in  The W ataga  (Swab. 165), acquiesced in  
since 1856, th e  L e g is la tu re  has dea lt w ith  the  
w ho le  question by th e  A d m ira lty  C o u rt A c t  1861, 
(24 Y ic t .  c. 10), and has n o t seen f i t  to  enact an y 
th in g  w ith  respect to  necessaries supp lied  to  
fo re ig n  ships in  co lon ia l p o rts . H ence i t  m u s t be 
taken  th a t the L e g is la tu re  le f t  the  la w  as defined 
b y  th is  c o u rt in te n tio n a lly  as i t  th e n  s to o d ; 
secondly, th e  p la in tif fs  are a t l ib e r ty  to  show the 
circum stances u nder w h ich  the  necessaries are 
supp lied , and i t  is su ffic ien t fo r  them  to  allege in  
th e ir  s ta tem en t o f c la im , th a t  the  supp lies were 
necessary. The  ju r is d ic t io n  does n o t depend upon 
w h e th e r c re d it is g iven  to  th e  ow ner o r  to  the  
ship. The  3 &  4 Y ic t .  c. 65, s. 6, g ives ju r is d ic t io n  
in d ependen tly  o f the  question  o f c red it. I t  m u s t 
be presum ed th a t  the  sh ip  is lia b le , inasm uch  as 
th e  necessaries were fo r  he r use : ( The P e rla , 
Swab. 353.) H e  also re fe rre d  to

The E l la  A . C la rk ,  B . &  L ., 32.
The O n n i,  L . Rep. 4 P. C. 161.

M y lu rg h  in  rep ly .
S ir  R . P h il l im o h e .— T h is  is  a d iscussion w h ich  

relates to  th e  a d m is s ib lity  of a d e m u rre r to  a 
s ta tem en t of c la im .

T he  N o rw e g ia n  vessel A n n a  a rr ive d  in  th e  p o rt 
o f L iv e rp o o l in  the m o n th  o f Decem ber 1875, and 
th e  m aste r, f in d in g  h im s e lf w ith o u t fu n ds , had 
carried  on board goods to  the  am oun t o f 
2931. 8s. 2d. fo r  th e  purpose o f su p p ly in g  neces
saries to  tb e  vessel, and  had bo rrow ed th e  m oney 
b y  means o f a b i l l  o f exchange, w h ich  is in  these 
w o rd s :

Quebec, 6 th  N ov. 1875. 
Messrs. L lo yd , Lowe and Co., London.

D ear S irs,— I  have th is  day taken the  lib e r ty  to  draw  
on yon a t th i r t y  days’ s igh t fo r  '2931. 8s. 2d. s te rling  
(tw o  hundred and n ine ty-th ree  pounds e ig h t sh illings  
and tw o pence), in  fa vo u r o f M r. F ranc is  Gunn, o f 
Quebec, being fo r  the  necessary disbursements o f m y 
vessel, the  barque A n n a ,  o f C hris tiana , w hich I  hope 
you w i l l  d u ly  honour on presentation, and please charge

to  account o f said vessel and owner, P . Hernandsen, 
Esq., o f C hris tiana .—Y o u r obedient servant,

H . W . H a n s e n , M aste r of the  barque A n n a .

P.S.—The above am ount is  d u ly  insured fro m  Quebec 
to  L ive rpoo l. P o licy  enclosed.
N o w  these po in ts  have been made in  su p p o rt o f 
th is  d e m u rre r, and i t  w i l l  be convenien t to  take  
th e  f ir s t  p o in t last, because i t  is one o f th e  g rea test 
im portance . The  f ir s t  o f th e  tw o  la t te r  po in ts  
is  th a t i t  appears upon the  s ta tem en t o f c la im  the 
m oney w h ich  had been pa id  b y  th e  b i l l  o f exchange 
had been expended in  necessaries, and was ob
ta ined  on th e  cap ta in ’s personal c re d it, he be ing  
w ith o u t funds  ready. I  am  o f op in io n  th a t  th a t 
p o in t is  un tenab le . T he  th ir d  p o in t is  th a t the  
b i l l  was accepted on th e  Credit o f  th e  owners. 
T h a t depends on th e  co n s tru c tio n  in  some m easure 
o f th e  le tte r  I  have read. I t  is said th a t th e re  is 
no c la im  upon th e  sh ip , and th a t the m aste r o f 
th e  vessel supp lied  the necessaries, and has to  
lo o k  o n ly  to  th e  owners. N o w  in  th e  f ir s t  place i t  
is  d is t in c t ly  pleaded in  th e  s ix th  a rtic le  th a t  “ the  
b i l l  o f exchange was accepted and p a id  h y  the  
p la in t if fs  fo r the  necessary supplies o f th e  vessel, 
and n o t on the  personal c re d it o f th e  m aste r.”  I t  
is contended th a t  th is  w r it te n  docum en t cannot 
receive any co n s tru c tio n  from  the  sta tem en t con
ta in e d  in  th e  6 th  paragraph . I  am by no means 
ce rta in  th a t i t  w ou ld  n o t be p roper in  th is  case, in  
o rde r to  understand  th e  le tte r  to  w h ich  I  have 
refe rred , to  ta ke  in to  cons ide ra tion  th e  s u r
ro u n d in g  circum stances. B u t  I  do n o t th in k  i t  
necessary to  place th e  re je c tio n  of th e  d e m u rre r 
upon  th a t g round. I  consider th e  question  th a t 
was ra ised by m y learned predecessor in  th e  case 
o f The O n n i (L u s h . 154) is s u b s ta n tia lly  the  same as 
th e  p o in t ra ised here to-day. In  th a t case ho says : 
“ I  m u s t now  consider m y  ju r is d ic t io n  e n tire ly  
governed b y  the 3 rd  and 4 th  o f V ie t .  c. 65, sect. 6. 
T h a t section m ere ly  says th a t th e  c o u rt sh a ll be 
au tho rised  to  decide a ll cases fo r necessaries sup
p lie d  to  any fo re ig n  sh ip  o r seagoing vessel, and 
to  enforce paym en t thereo f. I t  makes no d is 
t in c t io n  w he the r th e  necessaries were fu rn ish e d  
on personal c re d it o r no t. I  have he ld  th a t  the  
advance o f m oney fo r the  p ro c u rin g  o f necessaries 
is  w ith in  the  equ itab le  co n s tru c tio n  of th e  s ta tu te . 
Can th e  p resen t case be considered as a case o f 
th a t  k in d ?  I  can o n ly  ju d g e  b y  th e  in fo rm a tio n  
a ffo rded  me, and acco rd ing  to  th a t a ff id a v it the  
m aster obta ins th e  m oney to  p rocu re  necessaries 
by means o f th is  b i l l ,  and th e  m oney so procured  
was d u ly  expended fo r  th e  benefit o f the  sh ip . I  
th in k  in  these c ircum stances I  am  ju s t if ie d  in  
a llo w in g  th is  c la im .”

I n  th is  case th e  m oney was ob ta ined  by  
means o f a b i l l  o f exchange to  p ro v id e  necessaries 
fo r th e  b e n e fit o f the  sh ip , I  am  unable  to  fin d  
any substan tia l d is t in c tio n  on the m a tte r  between 
the  tw o  cases. I  consider th a t  case, therefore, is 
a p recedent fo r  the  c o u rt in  th e  present case.

I  have o n ly  to  a d ve rt to  th e  f ir s t  point, raised 
in  the  d iscussion to  w h ich  I  re fe rred , nam e ly , the  
question  as to  w h e th e r th e  co u rt has any ju r is 
d ic tio n  in  th e  c ircum stances o f th is  case, the  c ir 
cum stances o f th is  case b e ing  b r ie f ly  th a t a 
N o rw e g ian  vessel has ob ta ined  necessaries w hen 
ly in g  in  the p o rt o f Quebec, and  the  p la in tif fs , the  
sh ip ’s b rokers , b r in g  th is  s u it  u n d e r th e  6 th  sect, 
o f 3 &  4 V ie t .  c. 65, w h ic h  enacts th a t “  the  H ig h  
C o u rt o f A d m ira lty  sha ll have ju r is d ic t io n  to  decide 
a ll  c la im s and demands w h a te ve r in  th e  n a tu re



MARITIME LAW  CASES. 239

C t . o r  A pp .]

o f salvage services rendered  to  a sea g o in g  vessel 
in  th e  n a tu re  o f tonnage, o r  fo r necessaries sup
p lie d  to  a fo re ig n  vessel, and  to  enforce the  pay
m e n t thereof, w he the r such sh ip  o r  vessel m ay 
have been in  the  body o f a co u n ty , o r upon the 
h ig h  seas.”  I t  was v e ry  p ro p e r ly  a d m itte d  b y  
M r.  M y b u rg h  in  the course o f the a rg u m e n t th a t 
th is  p o in t as to  the  question of ju r is d ic t io n  was in  
re a lity , so fa r  as necessities are concerned, decided 
b y  D r . L u s h in g to n  in  th e  case o f The W ataga  
(Swa. 165). I t  is n o t necessary to  read th e  w hole 
o f th a t case, b u t  th a t learned  ju d g e  considered 
fu l ly  the effect o f the  s ta tu te , and came to  a d is 
t in c t  conclusion. T here  an A m e rica n  sh ip  had 
been supp lied  w ith  necessaries, and had been 
arrested. I t  was a question  o f ju r is d ic t io n  w hen 
b ro u g h t in to  th is  co u rt. T he  ju d g m e n t was 
g iven  in  1856, and as fa r as I  k n o w  th e  question 
was decided a t th a t t im e . I  th in k ,  also, th a t  i t  
has received co n firm a tio n  fro m  th e  subsequent 
s ta tu te , 24 Y ic t .  c. 10, sect. 5. I  th in k  th a t  the 
a rg u m e n t w h ich  has been addressed to  me b y  M r. 
C la rkso n  upon th a t  p o in t is  a sound a rgum en t, 
b u t  in  any case I  shou ld  n o t th in k  i t  r ig h t  i f  I  
en te rta ined  an op in io n  w h ich  I  b y  no means ex
press, th a t D r . L u s h in g to n  had e rred  in  h is  ju d g 
m ent, and had n o t ta ke n  th e  r ig h t  v iew , to  take 
upon m yse lf to  reverse h is  ju d g m e n t, w h ich  I  
und e rs ta n d  he had lo n g  considered, and I  should 
leave th e  pa rties  to  reso rt, i f  agg rieved  by m y 
adh erin g  to  h is  decision, to  th e  C o u rt of A ppea l. 
I  am  the re fo re  of op in ion  th a t I  o u g h t to  ove rru le  
the  d e m u rre r, and I  so do. I  g ive  leave to  the 
defendants to  appeal.

P ro m  th is  ju d g m e n t th e  defendants appealed. 
M a y  18 .— M ybu rg h  (M ilw a rd , Q.C. w ith  h im ). 
— H as the c o u rt ju r is d ic t io n  over c la im s fo r 
necessaries supp lied  to  a fo re ig n  vessel in  a 
co lon ia l p o rt P W h e n  the  8 &  4 Y ic t .  c. 65 was 
passed th e  A d m ira l ty  C o u rt had no ju r is d ic t io n  
over causes o f necessaries supp lied  w he the r in  an 
E n g lis h  o r  a fo re ig n  p o rt, and th e  w ords o f th a t 
A c t  b y  w h ich  ju r is d ic t io n  is g iven , w h e th e r the 
su p p ly  was “  w ith in  the  body o f  a co u n ty  o r upon 
the  h ig h  seas,”  can o n ly  g iv e  ju r is d ic tio n  over 
c la im s w here th e  necessaries are supp lied  e ith e r 
in  th is  c o u n try  o r  on th e  h ig h  seas. T he  A c t  
doeB n o t cover supplies m ade in  a ll pa rts  o f the  
w o r ld  o r  in  any p o rt o u t o f E n g land . D r . L u s h 
in g to n  so decided in  The Ocean (2 W . Rob. 368), and 
th o u g h  The W ataga  (Swab. 165) makes an excep
tio n  fro m  th is  ru l in g  in  fa v o u r o f necessaries sup
p lie d  in  a co lon ia l p o rt th a t  la t te r  decision 
o u g h t n o t to  be fo llow ed b y  th is  co u rt. There is 
no essentia l d iffe rence  between a fo re ig n  and a 
co lon ia l p o rt, and n e ith e r are w ith in  the w o rds  of 
the  s ta tu te :

The I n d ia  12 L . T . Rep. N . S. 316; 1 M ar. Law  
Cas. O. S. 890 ;

The E l la  A  C la rk  B . &  L . 32.
[ J a m e s , L .J .— W o u ld  n o t fo re ig n  owners su ffe r 
i f  the  defendants w ere to  succeed ? T h e ir  m asters 
cou ld  n o t ob ta in  th e  necessary supplies. T he y  
w o u ld  have no s e c u rity  to  g ive  th e  m erchan ts ]. 
M aste rs have w ith o u t th is  pow er too m uch  fa c ility  
fo rs p e n d in g  money.

F .  G. C larkson, fo r the respondent, was n o t 
called upon.

J a m e s , L.J.-—T h is  case does n o t req u ire  a 
o rm a l ju d g m e n t. D r . L u s h in g to n , tw e n ty  years

[C t . of A r r .

ago, in  a ve ry  e laborate ju d g m e n t, decided upon 
th e  cons tru c tio n  o f the  s ta tu te , and th a t ju d g 
m en t has been acted upon ever since. The 
L e g is la tu re  has since th a t  tim e  c o n tin u a lly  dea lt 
w ith  the m a tte r, and i f  the re  had been any n o tio n  
th a t  th e  decis ion was w ro n g  th e y  w o u ld  have 
made an a lte ra tio n  acco rd ing ly . W e  have no 
hes ita tion  in  com ing  to  the same decision to  
w h ich  D r . L u s h in g to n  came tw e n ty  years ago. 
I t  is  too la te  to  raise questions of ju r is d ic tio n  
a fte r  th a t lapse o f tim e.

U pon  th e  o th e r po in ts  i t  is p e rfe c tly  c lear w h a t 
the  decis ion shou ld  be.

B a g g a l l a y ,  J .A ., and L t t s ii, J., concurred.
Appeal dismissed w ith  costs.

S o lic ito rs  fo r p la in t if fs ,  H . W. C ollins, and 
Robinson.

S o lic ito rs  fo r defendants, Gregory, Rowcliffe, 
and Co. fo r  H u ll,  Stone, and F letcher, L iv e rp o o l.

ON APPEAL FROM  T H E  A D M IR A L T Y  D IV IS IO N .

Thursday, M a y  4 ,1876.

C a r g o  ex W o o s u n g .

Salvage— Government sh ip  as sa lvor— A g re e m e n t-  
V a lid ity  o f— M erchant S h ip p in g  A ct 1854 (17 Sp 
18 Viet. c. 104), sect. 484.

A lthough  the captains, officers, and  crews, o f  Govern
ment ships are en titled  to be rem unerated fo r  
salvage services to the same extent as officers and  
crews o f  merchant vessels w ou ld  be rew arded  
u n d e r s im ila r  circumstances, they are not entitled  
to impose terms upon the persons whose p ro p e rty  
they salve, and refuse to render assistance unless 
those terms are accepted.

A n  agreement so imposed by the ca p ta in  o f  a 
Government ship upon the master o f  a  sh ip in  
distress, by w h ich  the la tte r becomes bound to p a y  
a fixe d  sum f o r  services to be rendered, not m erely  
by the officers and  crew, but by the Government 
sh ip  also, is  in v a lid , as the services o f  the ship  
are not to be rew arded under the M erchan t 
S h ip p in g  A c t 1854, sect. 484.

Semble, th a t the officers and  crew o f  a Government 
sh ip , ordered by Government, to render salvage 
assistance, have no r ig h t  to make a n y  agreement 
iv ith  the m aster o f the distressed vessel as to the 
am ount o f  th e ir  rew ard .

A  vessel owned by the Bom bay Government,, and  
m anned by uncovenanted servants o f  th a t Govern
ment, whose officers c a rry  no Queen’s commission, 
is  a  “  ship belonging to H e r M ajesty ,”  w ith in  the 
m eaning o f  the M erchan t S h ip p in g  A c t 1854, 
an d  no salvage rew a rd  is  recoverable in  resped o f 
services rendered by such a vessel.

T h is  was an appeal fro m  a decree o f the H ig h  C o u rt 
o f A d m ira l ty  o f E n g la n d , in  a cause o f salvage in 
s titu te d  on beha lf o f Capb. E lto n  and the  officers 
and crew  o f the  K w a n g tu n g , o f th e  Bom bay 
M arin e , aga inst th e  ca rgo  o f th e  steam ship 
Woosung.

C apt. E lto n  and th e  o the r p la in t if fs  were nncove- 
n an ted  servan ts of the  Bom bay G overnm ent, the  
officers n o t h o ld in g  a Queen’s com m ission, b u t 
p e rfo rm in g  d u tie s  analogous to  those o f th e  
officers and crew s o f despatch boats. T he  Woosung 
was w recked in  th e  R ed Sea, and news o f the  
w re ck  was sen t to  London , w hen a p p lic a tio n  was

C argo e x  W oosung.
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made fo r  assistance to  th e  In d ia n  G overnm ent. 
The  S ecre ta ry  o f  S ta te  fo r  In d ia  te leg raphed  to  
th e  R e s iden t a t A d e n  to  send a gunboat to  p ro tec t 
th e  p ro p e r ty , i f  he th o u g h t i t  necessary. I n  ac
cordance w ith  these in s tru c tio n s , th e  R es iden t a t 
A d e n  d irec te d  th e  K w a n g tu n g  to  proceed to  the  
assistance o f the  Woosung, g iv in g  Oapt. E lto n  the 
in s tru c tio n s  co n ta ined  in  th e  fo llo w in g  le tte r—

S ir,—I  have the honour to  annex fo r yo u r in fo rm ation  
a note respecting the  steamship W oosung, on the  is land 
o f K o tam a, and to  request th a t yon  w il l  proceed to  the 
spot a t fu l l  speed, a fte r land ing  the  re lie f detachm ent to  
Perim . You w i l l  no tice the W oosung  is  said to  be holed 
in  several places, and to  be fu l l  o f water.^ I f  practicab le , 
you r stay a t K o tam a fo r  salvage services should no t 
exceed fo r ty -e ig h t hours, as you r ea rly  re tu rn  to  Perim  
is desirable, to  convey to  Aden the  released detachment 
o f the 2nd Grenadiers, and o the r details. The K w a n g -  
tu n g  can re tu rn  to  K otam a, i f  i t  should be considered 
advisable on the rece ip t o f you r report, b u t from  the 
condition o f the  sh ip  i t  seems d o u b tfu l w hether m uch 
cargo can be saved.

T he  K w a n g tu n g  d id  proceed to  th e  w reck, and 
rescued m uch  o f the  cargo. C apt. E lto n , how ever, 
declined  to  u ndertake  th e  service except u nder an 
agreem ent, w h ich  was, a fte r  m uch  discussion, 
signed b y  th e  m aste r o f th e  Woosung, by  w h ich  the 
p la in tif fs  were to  have h a lf the proceeds o f th e  
p ro p e r ty  salved. T h is  agreem ent was uphe ld  by 
th e  learned Judge o f th e  H ig h  C o u rt o f A d m ira lty  
(S ir  R . P h ill im o re )  and fro m  h is  decree th e  owners 
o f the  cargo appealed.

T he  facts and a rgum en ts  are fu l ly  set o u t in  
th e  re p o rt o f th e  case below  : (ante, p. 50 ; 33 L .  T . 
Rep. N . S. 394).

S ir  H . James, Q.C., Cohen, Q.C., and P h ill im o re  
fo r  the  appellants.

B u tt,  Q .C ., Eerschell, Q.C., and E d w y n  Jones 
fo r  th e  respondents.

J a m e s , L .J .— I  am o f op in io n  th a t, h a v in g  reg a rd  
to  the a d m itte d  c ircum stances o f the  case, th is  
agreem ent cannot stand as a fin a l measure o f the 
am o u n t to  be pa id  as a re m u n e ra tio n  to  the  cap
ta in , officers and crew o f th e  sh ip  K w ang tung .

The circum stances o f th e  case seem v e ry  s im ple . 
T he  sh ip  Woosung was w recked on a ree f in  the 
R ed Sea, and was in  a pos itio n  of im m in e n t p e ril. 
The  live s  o f the  passengers and crew  were saved, 
b u t  as fa r as th e  sh ip  its e lf  is concerned, she was 
in  such p e r il th a t she never was rescued, b u t w en t 
to  pieces, and the  cargo was g o t o u t o f h e r w hen 
she was on th e  ree f in  th is  s ta te  o f the  m ost im m i
n e n t p e r il.  T h a t be ing  so, i t  so happened th a t in  
consequence o f a passing sh ip  com ing  up, a com 
m un ica tio n  was made to  London  to  ce rta in  persons 
in te res ted  in  th e  sh ip  and cargo, in  th e  pos itio n  
in  w h ich  she then  was, and thereupon th e y  w ro te  
to  th e  In d ia  O ffice, and the  re su lt o f th is  com 
m un ica tio n  was th a t the  office gave d irec tions  to  
th e  p roper a u th o rit ie s  a t A den  to  send a sh ip  to  the  
rescue o f th e  Woosung. A le t te r  had  been w r it te n  
b y  the  agent o f the  Salvage A ssoc ia tion , m a k in g  
offers to  re im bu rse  th e  expend itu re  fo r  coa l con
sumed on board the  sh ip  to  be sent, and to  m ake 
presents to  h e r officers and crew.

I t  was contended by S ir  H e n ry  James th a t th is  
am ounted to  an agreem ent w h ich  p rec luded  any 
r ig h t  to  salvage a fte rw ards. I  do n o t th in k  th a t i t  
can be fa ir ly  said th a t i t  in  any degree w ha tever in 
te rfe re d  w ith  w ha t o therw ise  w ou ld  be the  r ig h t  o f 
th e  captain  as to  the  sa lv in g  o f the  sh ip . W h a t 
was said wap, “ W e  w il l  pay fo r  coals, and m ake 
such p resen t to  th e  m en as you  m ay th in k  f i t . ”

B u t  i t  cannot be contended th a t b y  accep ting  th a t 
o ffe r the  m en w ere n o t to  have w h a t th e y  o th e r
w ise w o u ld  be e n tit le d  to . T he y  re ta in  th e ir  r ig h ts  
as sa lvors n o tw ith s ta n d in g ;

I t  was se ttled  in  the  case o f The Azalea  (ct) th a t, 
h a v in g  rega rd  to  the  pecu lia r pos itio n  of the cap ta in  
and officers in  the  Bom bay M arine , th e y  are to  re 
ceive such salvage as w ou ld  be a llo tte d  to  the officers 
and crew  o f a m erchan t vessel in  s im ila r  c irc u m 
stances. T h a t m u s t be considered as a ru le  to  be 
app licab le  to  a l l  these vessels, and th e  m en w ou ld  
be e n tit le d  to  rem une ra tion , l ik e  th e  o ffice rs and 
c rew  o f a m erch a n t vessel.

T h a t b e in g  so, the  R e s iden t a t A d e n  d irec ts  
C ap ta in  E lto n  to  go to  th e  sh ip . H e  is to  go, 
acco rd ing  to  the  le tte r, to  th e  spot, to  th e  reef, and 
he is  to ld , “  th e  Woosung is  said to  be ho led in  
several places, and to  be f u l l  o f w ater. I f  p ra c ti
cable, y o u r s tay a t  K o ta m a  fo r  salvage services 
shou ld  n o t exceed fo r ty -e ig h t  hours , as y o u r e a rly  
re tu rn  to  P e rim  is desirab le , to  convey to  A d e n  th e  
released de tachm en t o f th e  2nd G renadiers, and 
o th e r de ta ils . T he  K w ang tung  can re tu rn  to  
K o tam a, i f  i t  shou ld  be considered advisab le , on 
rece ip t o f y o u r re p o rt, b u t fro m  th e  c o n d itio n  o f 
th e  sh ip , i t  seems d o u b tfu l w h e th e r m uch  cargo 
can be saved.”

Then the  capta in, u n d e r th a t d ire c tio n , does p ro 
ceed ; and I  th in k  i t  was h is  d u ty  to  re n d e r h is 
services— a ll reasonable services— upon the  usua l 
te rm s, th a t is to  say, o n re c e iv in g  such asa lvage re 
w ard  as w ou ld  be a llo tte d  to  th e  officers and crow  o f 
a m erchan t vessel u n d e r s im ila r  c ircum stances. H e  
was the re  to  use h is  sh ip  in  a reasonable m anner 
fo r th e  p ro tec tion  o f th e  sh ip  and cargo. W h e n  
he states th a t he makes a ba rga in  b y  w h ich  he is 
to  g ive  h is  services, and those o f the  officers and 
m en o f th e  sh ip , fo r  the  saving  o f th e  f i t t in g s  o f 
the  d isabled sh ip , and fo r the  purpose o f sa v in g  
as m uch as possible o f th e  cargo, in  cons ide ra tion  
fo r  w h ich  salvage services one sum  is  to  be g ive n , 
and th a t is one-ha lf o f the  salved p ro p e rty , th a t 
is  an agreem ent w h ich , upon th e  face o f  i t ,  cannot 
stand. I f  i t  had been an agreem ent between th e  
cap ta ins o f o rd in a ry  m erch a n t vessels, beyond  a ll 
question  i t  w ou ld  have been fo r  a salvage service  
to  be perfo rm ed by  sh ip , cap ta in , officers and 
crew — the price  g ive n  be ing  fo r  th e  whole services 
to  be perfo rm ed . I t  appears th a t th a t alone w ou ld  
show th a t i t  w ou ld  be e n tire ly  im poss ib le  th a t  th is  
can stand as the  p rice  to  be p a id  fo r  th e  services

(a ) June 8, 1875.— The Azalea.— Th is  was a oause o f 
Balvage in s titu te d  b y  the com manding officer, officers, 
and crew of the  D a lh o u s ie , another vessel be longing to 
the  Bombay M arine, against the  cargo of the  steamship 
A za le a , w h ich  was also wrecked in  the  Bed Sea on the 
26th J u ly  1873. The w o rk  was ve ry  great, ow ing to  the 
decomposition o f the  cargo, w h ich  consisted o f rice , seed, 
and hides.

The va lue o f the  cargo salved was 22,4001.
M ilw a r d ,  Q.C., E . C. C la rk s o n , and G oldney  fo r  the 

p la in tiffs .
B re tt ,  Q.C. and M y b u rg h  fo r  the owners of cargo.
S ir R . P h il l im o r e  said th a t a lthough there was no 

danger fro m  sea or weather, the  service was o f g rea t 
m e rit, ow ing to  the great heat and the state of the cargo, 
and the l ia b i l i ty  to  sickness to  w hich the  salvors were 
exposed. I t  was, however, a circum stance th a t the  cou rt 
m ust bear in  m ind , th a t the D a lh o u s ie , being a Govern
m ent steamer, was no t to  be considered as a salvor, b u t, 
on the  o ther hand, her officers and crew were en title d  to  
salvage reward, and th e ir  services m ust be remunerated, 
exclud ing the  ship, and th a t the  cap ta in  and crew were 
e n title d  to  45001,
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o f the  o fficers and m en alone. I t  is  one e n tire  
considera tion . W e  have no means o f d e te rm in in g  
w h a t p ro p o rtio n  is  to  go to  th e  sh ip , and w h a t to  
the  officers and crew . There fore , we are d riv e n  
to  f in d  some o th e r m ode o f a sce rta in in g  how  m uch 
the  o fficers and crew  are to  receive.

In d e p e n d e n tly  o f t h a t , I  co n s id e rth a t i t  w ou ld  be 
pessim i exem pli i f  a person p laced in  the  pos itio n  in  
w h ich  C apt. E lto n  was, sent by  th e  loca l G overn 
m e n t to  th is  sh ip  to  assist i t ,  and  n o t co n ten t to  
la k e  th e  salvage upon  th e  same fo o tin g  as on 
m erchan t officers, cou ld  say to  th e  m aste r o f the  
w recked sh ip , “ W e ll,  i f  yo u  do n o t agree to  g ive  me 
m y  te rm s, I  w i l l  sa il away, and leave you  here to  do 
w ha teve r you  can w ith  such assistance as yo u  can 
ge t, inadequate as i t  is ; a lth o u g h  I  have been 
to ld  to  come here fo r  the  purpose o f ass is ting  
you .”  I t  w o u ld  be som eth ing  odd i f  th a t  cou ld  
be said b y  any pub lic  se rvan t w ho had a p u b lic  d u ty  
to  pe rfo rm , and th a t he cou ld  say, “  I  w i l l  n o t 
rende r those services w h ic h  I  have been ordered 
to  rende r w ith  a p u b lic  vessel, unless you  come 
to  m y  te rm s .”  N obody, except u n d e r c irc u m 
stances o f enorm ous pressure, w ou ld  th in k  o f 
ag ree ing  to  pay h a lf th e  proceeds o f th e  cargo.

F o r a ll these considera tions, I  th in k  the  agree
m en t cannot s tand, b u t th a t th e  cap ta in  and  th e  
crew  are e n tit le d  to  a fu ll,  adequate, and lib e ra l 
rem u n e ra tio n , o f w h ich  the  am o u n t w i l l  have to  
be considered.

B a g g a l l a y , J .A .— I  am o f the  same op in ion .
I  concur w ith  the  L o rd  Jus tice  in  th in k in g  Capt. 

E lto n  was in  no w ay re s tr ic te d  as to  w h a t he 
m ig h t do u nder the  c ircum stances in  w h ich  he 
was placed, by  w ha t took  place in  London  between 
th e  Salvage A ssoc ia tion  and the  In d ia  Office.

B u t  th a t  b rin g s  m e to  th e  second question, w h ich  
is  the  m ost im p o rta n t one in  th is  case— nam ely, 
w h e th e r Capt. E lto n  was a t l ib e r ty  to  e n te r in to  a 
salvage agreem ent such as th a t  entered in to  by  
h im  on the  9 th  M arch . N ow , he was a t th a t tim e  
a c tin g  u n d e r th e  o rders  of th e  Bom bay G ove rn 
m ent, com m and ing  a sh ip  b e long ing  to  h e r M a
je s ty , and was sent to  p ro te c t p ro p e rty  w h ich  was 
on th is  ree f in  th e  R ed Sea. W ith o u t  a c tu a lly  
d e c id in g  th e  question, I  e n te rta in  a s tro n g  op in io n  
th a t  i t  was c o n tra ry  to  h is  d u ty  as an o ffice r in  
the  service to  en te r in to  theag reem en t in  ques tion ; 
and th a t  is borne o u t b y  cons ide ring  th e  484th 
and 485th clauses o f the  M e rch a n t S h ip p in g  A c t  
° f  1854. T he  484 th  section p rov ides :— “  I n  cases 
w here any salvage services are rendered b y  any 
sh ip  b e lo n g ing  to  h e r M a je s ty , o r b y  th e  com
m ander o r  c rew  thereo f, no c la im  sh a ll be a llow ed 
fo r any loss, damage, o r r is k  the reby caused to  
such sh ip , o r to  th e  stores, ta ck le , o r  fu rn itu re  
thereo f, o r fo r  th e  use o f  any stores o r any o th e r 
a rtic les  b e lo n g in g  to  he r M a je s ty  supp lie d  in  
o rde r to  e ffec t such services, o r  fo r  any expense o r 
loss susta ined b y  h e r M a je s ty  b y  reason o f such 
services.”  B u t  th e  485 th  section goes on to  pro 
v ide  fo r  a c la im  fo r  salvage services rendered  by 
the  officers and  crew  o f one o f he r M a je s ty ’s ships, 
and no proceedings are to  be taken , and “  no c la im  
w ha tever on account o f any ,salvage services ren 
dered to  any sh ip  o r cargo, o r to  any appurtenances 
or any sh ip , by the  com m ander o r crew , o r p a rt o f 
th e  crew , o f any o f her M a jes ty ’s ships, sha ll be 
f in a lly  a d jud ica ted  upon, unless the  consent o f the 
A d m ira lty  has f ir s t  been ob ta ined .”  T h a t au
thorises the  o fficers and  crew  to  commence p ro 
ceedings in  the  C o u rt o f A d m ira lty .  T hen  the 
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486 th  clause re lates to  th e  va rious steps to  be 
ta ke n  when salvage services have been rendered 
by h e r M a je s ty ’s sh ips a b ro a d ; and i t  p rovides 
th a t  any o ffice r e n te r in g  in to  any p o rt w ith  salved 
p ro p e rty , is to  m ake a sta tem en t on oath, spec ify 
in g  so fa r  as he can the  p a rticu la rs  o f th e  p ro p e rty , 
and  th e  place, co n d itio n , and c ircum stances in  
w h ich  th e  sh ip , cargo, and p ro p e rty  was a t th e  
tim e  when the  services were rendered fo r  w h ich  
salvage is c la im e d ; and the  na tu re  and d u ra tio n  
o f th e  services rendered, also th e  va lue  o f the 
p ro p e rty  salved, and then  the  consu la r o ffice r o r  a 
ju d g e  to  f ix  the  am oun t o f the bond to  be g iven  by  
th e  ow ner o r m aste r o f th e  salved p ro p e rty . T h a t 
appears to  neg a tive  the  pow er o f an o ffice r com 
m an d in g  a sh ip  b e long ing  to  he r M a je s ty  to  en te r 
in to  such an agreem ent as in  question  here. B u t 
i t  is unnecessary to  decide th a t  question, because 
i t  appears th a t the  agreem ent was n o t one w h ich  
cou ld  be a llow ed to  stand.

T w o  cases have been re fe rre d  to  in  the  
course o f the  a rgum en t. One is th e  case o f 
The H e len  and  George (Swab. 368), w here i t  
was he ld , “  T h a t salvage w o u ld  be uphe ld  unless 
p roved  to  be v e ry  e x o rb ita n t, o r to  have been 
ob ta ined  b y  com pu ls ion  o r  fra u d .”  Therefore , 
th e  g ro u n d  o f exo rb ita n cy  o f the agreem ent 
w o u ld  be s u ffic ie n t to  set i t  aside. The  case of 
The In c a  (Swab. 370) la id  dow n th is  rn le , th a t a 
m o ie ty  o f the  p ro p e rty  salved, w ith  costs, is  the  
m a x im u m  rem u n e ra tio n  th a t  shou ld  be a llow ed to  
th e  salvors. H e re  is , then , a m o ie ty  o f the  p ro 
p e rty  saved n o t in  th e  hands of those in  whom  i t  
o u g h t to  be, b u t c la im ed fo r  the  services o f the 
o fficers and crew , e n tire ly  o m it t in g  fro m  con
s ide ra tion  any services o f the  sh ip  em ployed. 
T h a t alone w ou ld  be su ffic ie n t to  show th a t th is  
agreem ent was inequ itab le . B u t beyond th is  we 
have th is  fact, th a t  a t the  same tim e  services are 
rendered by a G reek tra d e r, w ho was to  receive 
o n e -th ird  o f the  proceeds, and on w hom  was cast 
th e  o b lig a tio n  o f p ro v id in g  boats and necessary 
appliances, and he had to  pay a heavy p rice  to  
secure the  service o f an in te rp re te r . T he re fo re  
th e  case fa lls  w ith in  th a t of The H elen and  George, 
and the  agreem ent cannot stand.

L u s h , J .— I  am  o f th e  same op in ion . E ven i f  
C apt. E lto n  could have entered in to  any agree
m en t, the  ag reem ent before us is n o t one w h ich  
cou ld  stand A s  the  learned judges have a lready 
de live red  th e ir  ju d g m e n ts , i t  is n o t necessary fo r  
m e to  do m ore th a n  say th a t I  th in k  th a t Capt. 
E lto n  was p rec luded from  e n te r in g  in to  any such 
agreem ent. H e  was an o ffice r sent on th a t special 
service, and i t  was n o t com petent fo r  h im  to  s t ip u 
la te  fo r paym ent. A lth o u g h  he was n o t an o ffice r 
in  the  navy, he was no t in  th e  pos itio n  o f a 
m erchan t captain. The p rov is ions  on th is  sub ject 
conta ined in  th e  M e rch a n t S h ip p in g  A c t  are 
e n tire ly  cons is ten t w ith  p u b lic  p o licy , and are 
such as th e  C o u rt w ou ld  act upon w ith o u t express 
le g is la tio n  upon the  subject.

A p p e a l a llo ived.
T h e ir  L o rd sh ip s  h a v in g  expressed th e ir  op in ion  

th a t the  com pensation o u g h t to  be on a lib e ra l 
scale, i t  was agreed between the  counsel fo r  the  
p la in t if fs  and defendants th a t th e  am oun t to  
be pa id  to  the  In d ia  Office fo r  the  m aste r and 
crew  o f th e  K w a n tu n g  shou ld  be 60001.; the  re 
spondents to  have th e ir  costs in  the  c o u rt below, 
the  appe llan ts  th e irs  in  the  C o u rt o f A ppea l.

R
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S o lic ito rs  fo r  p la in tiffs , Kearsey, Son, and 
Hawes.

S o lic ito rs  fo r  defendants, W altons, Bubb, and 
W alton .

S IT T IN G S  A T  W E S T M IN S T E R .

Reported by R. H. A m p h le tt , and W. A ppleton , Eatirs., 
Barristers-at-Law.

Tuesday, M a y  23,1876.
R iv e r  W ear Commissioners v . A damson and 

others.

H arbou rs , 8fc., Clauses A c t  (10 &  11 Viet. c. 27), s. 
74— Dam age to p ie r  by abandoned vessel— L ia 
b i l i t y  o f  ow ner— A c t o f  God.

Sect. 74 o f  the H a rbo u rs , Ac., Clauses A c t o f  1847, 
enacts th a t “  the ow ner o f  every vessel o r f lo a t  o f  
t im b e r sh a ll be answerable to the undertakers f o r  
an y  damage donsby such vessel o r f lo a t  o f  tim ber, 
o r  by an y  person employed about the same, to the 
ha rbou r, dock, o r p ie r , o r the buoys o r works con
nected the rew ith ,”  &c.

H e ld , by the court (u n a n im o u s ly  reversing the de
c is ion o f  the court below), th a t the damage con
tem plated by th is  section was damage such as 
hum an agency cou ld  avert, and  not damape 
caused by the A ct o f  God, o r o f  the Q,ueen s 
enemies.

D enn is  v. T o v e ll (ante, Y o l. 2 , p .  402 n . ; L .  Hep. 
8 Q. B . 10 ; 27 L . T. Rep. N . S. 482 ; 42 L .  J. 40, 
Q. B .) overruled.

T he defendants ’ sh ip , The N a ta lia n ,  w h ils t  en
d e a vou rin g  to  m ake the  p o rt o f S underland  fo r 
sh e lte r d u r in g  a s to rm , was d riv e n  ashore by th e  
v io lence  o f  th e  gale. The  c rew  w ere saved and the  
sh ip  necessarily  abandoned. W h ile  th e  s to rm  con
tin u e d  th e  vessel was d r iv e n  b y  the  fo rce  o f the 
w in d s  and  waves aga ins t th e  p ie r  of the  p la in tif fs  
and d id  damage to  i t  to  th e  am o u n t o f 1500Z. T he  
w ea the r was such th a t  n o th in g  cou ld  be done by 
th e  crew  o r o th e r persons to  p re v e n t the  sh ip  
dam ag ing  th e  p ie r— in  o th e r w ords, th e  acciden t 
was in e v ita b le .

T he  p la in t if fs  sough t to  m ake th e  defendants, 
th e  ow ners o f th e  vessel, lia b le  u n d e r sect. 74 o f 
10 &  11 V ie t .  c. 27 (The  H a rb o u rs , D ocks, and P ie rs 
A c t  1847).

T h e  cause was o r ig in a lly  tr ie d  a t th e  D u rh a m  
S um m er A ssizes 1873, before Q uain, J . and a 
special ju r y ,  w hen a v e rd ic t was entered fo r  th e  
p la in tif fs , and leave reserved fo r  th e  defendants to  
m ove to  have th e  v e rd ic t en tered  fo r  th e m  on 
th e  g ro u n d  th a t  the  damage was so le ly  th e  re su lt 
o f th e  s to rm .

T he  Queen’s B ench D iv is io n , on th e  a u th o r ity  
o f  D enn is  v . Tove ll (u b i sup.) d ischarged  th e  ru le . 

A g a in s t th is  decision the  de fendants appealed. 
Gorsi, Q .C .and Greenhow  (w ith  them  th e  A tto rn ey -  

General, S ir  J. H o lk e r , Q.C.), a rgued  fo r  th e  ap
p e llan ts .— T h is  case is  d is tin g u ish a b le  fro m  D enn is  
v. Tovell (u b i sup.). I n  th a t case the re  w ere s t i l l  
some o f th e  crew  on board. H e re  the  sh ip  was 
abandoned. I f  we m ake no exception th e  defen
dan ts m ig h t be lia b le  fo r  acts a r is in g  fro m  the  
c lea r neg ligence  o f th e  p la in t if f ,  o r, again, in  th e  
case o f sa lvors b r in g in g  in  th e  sh ip , m u s t the 
ow ner s t i l l  be he ld  liab le  fo r  th e ir  neg ligence  ? T he  
la t te r  p a r t  o f th e  section shows th a t  some exception 
was con tem pla ted . T he  la w  com pels th e  em p lo y 
m e n t o f a p ilo t— here th e  ow ner is  com pelled b y

th e  act o f God. T h is  c o u rt is  n o t bound  b y  the  
decis ion in  D enn is  v . Tovell (u b i sup.).

H ersc lie ll, Q.C. and / / .  S h ie ld  (w ith  them  C. 
R ussell, Q.C.), contra .— T he f ir s t  p a r t  o f th e  sec
t io n  is genera l, and lim ite d  in  no w ay— i t  s ta rts  
w ith  an absolute ru le . T he  damage m u s t fa ll 
som ew here ; i t  shou ld  ra th e r  fa ll on  th e  person 
whose p ro p e rty  has done th e  damage, than  on a 
person whose p ro p e rty  has su ffe red  th e  in ju ry .  I t  
is  som ew hat dangerous to  in s e rt w ords in to  an 
A c t  o f P a rlia m en t. P robab ly , b y  e xc lu d in g  the  
ow ne r’s l ia b i l i t y  w hen  the re  was a p lo t on board, 
th e  L e g is la tu re  showed th e y  in te n de d  to  in c lu d e  
a ll  o th e r cases. [M ellish , L .J .— W hen  the  la w  
im poses a d u ty  does i t  n o t a lw ays except w ha t 
happens by th e  act o f God o r  th e  Queen’s enemies ?] 
T he  te rm s o f  th e  la w  are  precise and p la in . I n  
e ith e r case an innocent p a rty  m u s t su ffe r.

Jessel, M .R .— N o  d o u b t th e re  are d iff ic u ltie s  
a tte n d in g  any p rope r co n s tru c tio n  o f the  section 
th e  m ean ing  o f w h ich  we are called upon  to  de
cide. I t  is eq u a lly  in d u b ita b le  th a t  a m ere l i te ra l 
c o n s tru c tio n  w ou ld , on a cons ide ra tion  o f the 
n a tu re  and  ob jec ts  o f  th e  s ta tu te , lead one to  the 
conclusion th a t in  e ve ry  case th e  ow ner o f th e  
vessel was lia b le  fo r  any damage done b y  the 
vessel to  the  h a rb o u r, dock, o r  p ie r. B u t  the  con
c lusions to  w h ich  such a co n s tru c tio n  w o u ld  lead 
are so s ta r t l in g  th a t I  th in k  we m u s t consider th a t 
they  cou ld  n o t have been in  th e  con tem p la tion  o f 
th e  L e g is la tu re .

T he  f ir s t  p ropos ition  is th is  : th a t  i f  a vessel is 
d r iv e n  by stress o f  w eather w ith o u t th e  fa u lt  o f  
anyone, and is  sh ipw recked  aga ins t th e  p ie r, the  
u n fo r tu n a te  ow ner o f th u  vessel m u s t n o t o n ly  lose 
h is  vessel by  sh ipw reck, b u t  m u s t also pay the 
damage done to  the  p ie r. I t  is  som e th ing  lik e  
the  h o s p ita l ity  w h ich  in  th e  lo n g  past was 
show n to  vessels w hen th e y  had th e  m is fo rtu n e  
to  be w recked on th e  coast: T h a t w o u ld  be a 
v e ry  s ta r t l in g  conclus ion  to  a rr iv e  a t ; b u t 
th e  m a tte r  does n o t stop the re , because, i f  
th e  vessel were d riv e n  aga ins t th e  p ie r  by the  
u n d e rta ke rs  them selves, so th a t i t  was th e ir  
w ro n g fu l act w h ich  caused th e  vessel to  be d rive n  
aga ins t th e  p ie r, th e  damage w ou ld  s t i l l  be done 
b y  such vessel. A g a in , a l i te ra l cons tru c tio n  
w o u ld  lead to  th is  re su lt— th a t the  person who d id  
th e  a c t m ig h t  m ake th e  person w ho was w h o lly  
innocen t pay fo r  the  damage done by  such w ro n g 
fu l act. There  are m any o the r cases w h ich  m ig h t 
be p u t. One was p u t in  a rg u m e n t perhaps n o t so 
probable as th e  f ir s t  I  have suggested, b u t per
haps n o t m ore  im p ro b a b le  th a n  th e  second, 
th e  vessel m ig h t be taken  b y  th e  Queen’s enemies, 
and  before condem nation be used e ith e r as a 
b a tte r in g  ra m  o r  o therw ise  aga inst the  p ie r, and 
then , be ing  recap tu red , the  u n fo r tu n a te  ow ner in  
w hom  th e  t i t le  w o u ld  reves t w ou ld  be lia b le  fo r 
damage done to  th e  p ie r  by  th e  Queen’s enemies. 
A  g re a t nu m b e r o f o th e r cases eq u a lly  s ta r t lin g  
m ig h t be p u t as the  re su lt o f co n s tru in g  the  
section lite ra l ly .  I f  th a t  leads to  so absu rd  and 
re v o lt in g  a conclusion, then  I  th in k  i t  is the  d u ty  
o f a c o u rt when c o n s tru in g  th e  section  to  g ive  i t  
w h a t they  m ay consider a fa ir  in te rp re ta tio n . I n  
th e  f i r s t  p lace on read ing  th e  section we f in d  th a t 
i t  conta ins a lim ita t io n — there is a p ro v iso  a t the  
end o f the  section— “  p rov id e d  a lw ays th a t  n o th in g  
he re in  con ta ined  sha ll ex tend  to  im pose any 
l ia b i l i t y  fo r a n y  such damage upon th e  ow ner of 

j  any vessel w h ich  sha ll a t th e  t im e  when such
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damage is  caused be in  charge o f a d u ly  licensed 
p ilo t  w hom  such ow ner o r m aster is  bound b y  law 
to  em ploy and p u t h is  vessel in  charge o f.”  The 
reason, w h ich  appears to le ra b ly  obvious to  m y  
m in d , fo r  th a t p rov iso  is  th is — the  ow ner is  com 
pe lled  by  la w  to  p u t th e  vessel in  charge  o f th e  
p ilo t, and he o u g h t n o t to  be lia b le  fo r th e  acts o f 
the  p ilo t  when th e  S ta te  takes th e  charge o f the  
vessel fro m  h im  and p u ts  i t  in to  th e  hands o f 
somebody else. The  p ilo t  m ay be liab le , b u t  th e  
p ilo t is  o n ly  lia b le  fo r  neg ligence , so th a t  i f  in  the 
case I  p u t o f s to rm  o r  tem pest— or as we law ye rs  
ca ll i t ,  b y  th e  act o f  God— th e  vessel is  d r iv e n  
aga ins t th e  p ie r, th e  loss in  th a t  case w o u ld  fa ll 
upon th e  p ie r  owners. T here fo re  th e re  is  one case 
in  w h ich , a t an y  ra te , th e  p ie r  ow ners are to  take  
th e  chance, w h ic h  every ow ner o f a p ie r  m u s t know  
m u s t re s u lt fro m  th e  a c tio n  o f th e  w eather, o f  
damage in  th e  same way as i t  m ig h t be damaged 
b y  a th u n d e rs to rm , o r b y  a n y  o th e r acc ident, 
in d e p en d e n tly  o f  an y  vessel be ing  concerned in  
d o in g  th e  damage. I t  appears to  m e, there fo re , 
ju d g in g  fro m  th a t  prov iso , th e  L e g is la tu re  d id  n o t 
in te n d  to  m ake the  ow ner a lw ays lia b le  w here the  
m a tte r  happened from  causes e n t ire ly  beyond h is  
co n tro l.

The re fore  we are d r iv e n  back on th e  fa m ilia r  
m ax im  o f la w — “ T h a t w here  th e re  is  a d u ty  im 
posed o r a l ia b i l i t y  in c u rre d , as a genera l ru le , 
the re  is no such d u ty  re q u ire d  to  be pe rfo rm ed , 
and no  such l ia b i l i t y  re q u ire d  to  be made good 
w here th e  even t happens th ro u g h  the  act o f God 
o r  the  Queen’s enemies.”  C ons ide ring  th a t th a t 
is th e  genera l ru le  o f law , and  lo o k in g  a t the  
genera l o b je c t and p u rv ie w  o f th is  A c t  o f P a r lia 
m en t, and co ns ide ring  th e  exceptions I  have m en
tioned , I  th in k  we m ay w e ll come to  th e  conclusion 
th a t  th e  act o f  God and th e  Queen’s enemies w ere 
n o t in te n de d  to  be com prised w ith in  th e  f ir s t  
w ords o f th e  section, and  consequently , in  th is  
case, th e  defendants o u g h t n o t to  be liab le .

Therefore , I  th in k  th e  decis ion o f the  c o u rt 
be low  m u s t be reversed.

K elly , C .B .— I  e n t ire ly  agree w ith  M r .  H e r- 
sche ll in  th e  a rg u m e n t he has u rg e d  th a t  we are 
n o t to  d is rega rd  th e  express te rm s o f  an A c t  o f 
P a rlia m e n t because th e ir  l i te ra l c o n s tru c tio n  does 
n o t p ro v id e  aga ins t a possible case o f incon 
venience o r  even o f in ju s tic e . B u t  the re  are ce rta in  
p rinc ip les  o f la w  w h ich , th o u g h  n o t expressed 
e ith e r in  th e  com m on la w  o r in  th e  ju d g m e n ts  o f 
judges, o r  in  th e  language o f A c ts  o f P a rlia m en t, 
neverthe less m u s t be he ld  to  q u a lify  a ll th a t  m ay 
fa ll fro m  judges  in  expound ing  th e  com m on la w  
and a ll th a t  is  to  be fo u n d  th ro u g h o u t th e  sta tu tes 
in  th e  va rious  A c ts  o f P a rlia m e n t. A m o n g  those 
p rin c ip le s  and m ax im s is  th is — th a t no m an can be 
answerable, unless b y  express con trac t, fo r  any 
m isch ie f o r  in ju r y  occasioned to  ano ther b y  the  
act o f God, and th e  ju s tic e  o f th a t  m ax im , and th a t  
i t  does a p p ly  to  a ll cases, except w here  b y  express 
co n tra c t i t  is  o therw ise  p rov id e d , is so c lear 
th a t  I  th in k  we o u g h t to  a p p ly  i t  to  the  
presen t case, and th o u g h  a t f ir s t  s ig h t th e  A c t  
seems to  p rov ide  th a t  th e  ow ne r o f th e  vessel 
sha ll be lia b le  w hen  i t  comes in  con tac t w ith  
th e  p ie r, we m u s t q u a lify  th a t  p ro v is io n  b y  
m tro d u c in g  in to  i t  th e  m ax im  o f the  law  th a t  no 
m an is  to  be answerable fo r  th e  act o f God. I  
th in k  th a t  is  im p lie d  in  th e  A c t  o f  P a rlia m e n t, 
und we cannot h o ld  th e  de fendant lia b le  here.

B u t  I  m u s t say upon a techn ica l cons ide ra tion  o f

th e  language o f th e  A c t ,  I  go fu r th e r , and th in k  
th a t  rea d in g  th e  w hole  o f i t  toge the r, i t  con
te m p la te d  the  case o f  a vessel o r  flo a t o f t im b e r 
w h ich  was in  charge o f some person o r  persons. 
T he  w ords are : “  T he  ow ner o f any vessel o r floa t 
o f t im b e r  sha ll be answerable to  the  u n dertake rs  
fo r any damage done b y  such vessel o r flo a t o f 
t im b e r, o r b y  any person employed about the  
same to  any h a rb o u r, dock, o r  p ie r, o r th e  quays o r 
w harves connected th e re w ith  ” — i f  i t  had stopped 
there , no d oub t th e  p ro v is io n  w o u ld  have been 
genera l, absolute, and  im p e ra tiv e ; b u t i t  does no t, 
the re  is  a com m a in  th e  A c t  o f  P a rlia m e n t a fte r  
th e  w o rd  “  th e re w ith ,”  and the  section proceeds—  
“  th e  m aste r o r  person h a v in g  th e  charge  o f such 
vessel o r flo a t,”  th a t  is , c o n tin u in g  the  same 
sentence, and, there fore , seems to  im p ly  th a t th e  
sentence re fe rs  to  a vessel o f w h ic h  some m aste r 
o r  person has th e  cha rge  ; and then  i t  goes on to  
say : “  The  m aste r o r person h a v in g  th e  charge of 
such vessel o r  flo a t o f t im b e r, th ro u g h  whose 
w ilfu l ac t o r neg ligence  any such  damage is  
done, sha ll also be lia b le  to  m ake good th e  
same and th e  u n dertake rs  m ay d e ta in  any 
such vessel o r flo a t o f t im b e r  u n t i l  su ffic ie n t 
s e c u rity  has been g ive n  fo r  th e  am o u n t o f damage 
done b y  the  same.”  T hen  w ha t is  the  m ean ing  o f 
th e  w o rd  “  a lso ? ”  I t  is  to  superadd to  the 
l ia b i l i t y  o f  th e  m aste r o r  person b y  whose w ilfu l 
act o r  neg ligence  th e  m isch ie f is  occasioned— the 
l ia b i l i t y  the re  enacted b y  th e  s ta tu te . I t  appears 
to  m e th a t  i t  is  a reasonable c o n s tru c tio n  of the  
s ta tu te , even a p a rt fro m  the  im p lic a tio n  to  w h ich  
the  M as te r of th e  R o lls  has a llu d e d  (and in  whose 
observations I  e n tire ly  concur), as to  a n y th in g  
a ris in g  fro m  th e  act o f God. I n  a d d itio n  to  th a t, 
I  th in k  upon th e  reasonable c o n s tru c tio n  o f th e  
s ta tu te  its e lf  th e  defendants cannot be he ld  liab le .

I  w ou ld  o n ly  observe in  rega rd  to  w h a t has fa llen  
fro m  th e  M a s te r o f th e  R o lls , th a t i t  is  c lear i t  neve r 
was th e  in te n tio n  o f th e  L e g is la tu re  to  m ake the  
ow ner liab le , except in  th e  cha rac te r o f  ow ner, fo r  
a n y th in g  fo r  w h ich  ano th e r is  made expressly  re 
sponsible, and w h ich  takes th e  pow er o u t o f the  
o w n e r’s hands to  p re ve n t th e  act, w ha teve r i t  m ay 
be, w h ich  m ay occasion th e  m isch ie f. I f  i t  had 
been in te n de d  by  th e  L e g is la tu re  th a t fro m  w h a t
ever cause, w he the r th ro u g h  th e  w ilfu l a c t o r  
neg ligence o f th e  m aste r o r  o the r persons, th e  p ie r  
had been in ju re d , y e t neverthe less th e  ow ner 
shou ld  be liab le , th e y  w ou ld  never have in tro d u ce d  
in to  th e  same section th e  p ro v iso n  th a t  w here 
the re  is a p ilo t  w hom  th e  ow ner is bound to  em 
p lo y  w ho takes th e  m anagem ent o f  th e  vessel o u t 
o f h is  hands, then  he sha ll be no lo n g e r liab le . I t  
is  to  be observed upon th is  question , and th a t 
fo rt if ie s  th e  co n s tru c tio n  w h ich  I  m u s t say, 
speak ing  fo r  m yse lf, I  p u t  upon  the  sec
t io n  ta k in g  i t  a lto g e th e r, th o u g h  th is  section 
exonerates th e  owner, i t  does n o t exonerate the  
m as te r o r any o th e r person th ro u g h  whose w ilfu l 
ac t o r neg ligence  th e  m isch ie f is  occasioned. I t  
says the  ow ner sha ll be lia b le  w here e ith e r th e  
m as te r o r  person in  charge o f th e  vessel, b y  w il fu l  
ac t o r neg ligence  occasions th e  m isch ie f to  the  
p ie r, o r  run s  th e  vessel aga inst th e  p ie r, save o n ly  
in  th e  case o f th e  p ilo t  ; and i t  also goes on to  p ro 
vide, and th a t is  th e  p r in c ip a l o b je c t o f th a t p a rt 
o f th e  section, th a t  in  a d d itio n  to  the  l ia b i l i t y  o f 
th e  ow ner, w h ich  no  d o u b t is  specia lly enacte 
th e  in d iv id u a l w ho  is  th e  w rongdoer and w h o  oc
casions the  m isch ie f in  question , w h e th e r th e  mas-
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te r  o r  th e  person in  charge, w ho  is  th e  rea l o r ig in  
o f th e  m isch ie f, sha ll be like w ise  lia b le  as w e ll as 
th e  ow ner.

I  th in k ,  the re fo re , on a ll  these g rounds, the  
defendants are n o t liab le , and  consequently  the  
ju d g m e n t o f  th e  c o u rt be low  o u g h t to  be reversed.

M ellish , L . J .— I  am o f th e  same op in ion .
I  th in k ,  ta k in g  th e  language  o f th e  section, i t  

c le a rly  was th e  in te n tio n  o f the  L e g is la tu re  to  
extend  th e  l ia b i l i t y  o f th e  ow ners of vessels in  
fa vo u r o f th e  owners o f  p ie rs  and ha rbou rs , be
yo n d  th e  l ia b i l i t y  w h ich  is  im posed on them  b y  
com m on la w ; because i f  th a t  is  n o t th e  in te n tio n  
i t  is  n o t easy to  see th e  ob jects o f th e  section  a t 
a ll.  L o o k in g  a t th e  p o in te d  language in  w h ich  
neg ligence  is  b ro u g h t in , o r  “  w i l fu l  ac t,”  and 
lo o k in g  to  th e  fa c t th a t  the  section goes on to  
speak o f th e  m aste r o r th e  person h a v in g  the  
charge o f th e  vessel, i t  seems to  show c le a rly  th a t 
th e  ow ner is in te n de d  to  be liab le  even in  th e  case 
w here n e ith e r th e  ow ner n o r th e  crew  had an y 
th in g  to do w ith  it .  B u t th e  question  arises, be
cause we m ay decide th a t th e  ow ner m ay be made 
lia b le  w here i t  is n o t p roved  th a t  he o r  th e  m aste r 
was g u ilty  o f neg ligence, are we bound to  ho ld  
th a t  in  eve ry  case w ha tever w here the  vessel 
p h y s ic a lly  damages th e  w a ll, th e  ow ner is  to  be 
lia b le ?  I  am  o f op in io n  th e  s ta tu te  o n ly  con tem 
p la tes th e  case w here e ith e r  d ire c t ly  o r in d ire c t ly ,  
th ro u g h  th e  a c t o f m an, th e  vessel is  caused in  
some w ay o r o th e r to  ru n  aga inst th e  p ie r. I t  is 
q u ite  cons is ten t w ith  o u r la w , th a t  in  ce rta in  
cases a person m ay be made lia b le  as in s u re r 
aga inst the  acts o f a ll th e  m en w hom  he m ay have 
u n d e r h is  co n tro l. A n d  m any examples o f th a t 
m ay be p u t ;  b u t a lth o u g h  th a t  is  th e  case w ith  
reg a rd  to  th e  act o f m an, th e  act o f  God is  in  p o in t 
o f law  opposed to  th a t  w h ich  m ay be said to  be th e  
act o f m an, and the act o f God does n o t im pose any 
l ia b i l i t y  upon  anybody. A lth o u g h , o f  course, the  
L e g is la tu re  are n o t bound by any such ru le , and 
m ay m ake a person liab le  fo r w ha t is th e  conse
quence o f th e  act o f God i f  the  L e g is la tu re  so 
pleased, ye t, in  c o n s tru in g  the  w ords o f the  A c t  o f  
P a rlia m e n t, we are ju s t if ie d  in  assum ing  th a t  th e  
L e g is la tu re  d id  n o t in te n d  g o in g  aga ins t the  
o rd in a ry  ru les  o f law , unless th e  language they 
have used obliges the  c o u rt to  come to  th e  conclu 
sion  th a t th e y  d id  so in tend .

T hen  th e  question  is, lo o k in g  a t th e  w hole 
o f  the section, d id  the  L e g is la tu re  in te n d  to  
m ake th e  ow ner o f the  sh ip  lia b le  o n ly  fo r  
th e  act o f m an, o r  d id  th e y  in te n d  to  m ake 
h im  lia b le  fo r  th e  act o f God, o r  where w ith o u t 
h is  ow n fa u lt, o r the  fa u lt  o f anybody w h a t
ever, b u t th ro u g h  the  vio lence o f na tu re  the  vessel 
has been taken  aga inst th e  p ie r  ? L o o k in g  a t i t  
so, w ith o u t g o in g  th ro u g h  th e  w ords o f th e  
section again, i t  appears to  me th a t I  am  bound to  
agree w ith  th e  rem arks  w h ich  have been made by 
th e  M a s te r o f th e  R o lls  and b y  th e  L o rd  C h ie f 
B aron, and th a t th e  section po in ts  to  som e th ing  
th a t is done by  th e  act o f m an, o r to  th e  a c t o f the 
person in  ch a rg e ; i t  looks as th o u g h  th e  L e g is la 
tu re  considered somehow o r o th e r th ro u g h  th e  act 
o f m an damage m ig h t be done to  th e  p ie r, and then  
th e y  say, to  g e t th e  ow ner o f th e  p ie r  o u t o f the  
d if f ic u lty  o f h a v in g  to  p rove  th a t i t  was o w in g  to  
some p a rtic u la r  person’s neg ligence, and  th a t  th a t 
person was th e  servan t o f  th e  ow ner, th e y  say he 
sh a ll be l ia b le ; t u t  i f  i t  was th e  consequence of 
th e  neg ligence o f somebody else, th a t  person is

not discharged, bu t you have your remedy over. 
Then they make one exception to that rule in  the 
case of the p ilo t. They Bay, i f  a p ilo t is in  charge 
of the vessel, even although i t  may be by his act, 
the owner w ill not be liable. I  do not th ink  i t  was 
intended by the Legislature to put upon the ship
owner the absolute liab ility  fo r damages occasioned 
by the ship being driven against the pier when 
she is really upon the high seas, and thence being 
driven from outside the harbour by the violence of 
the winds and waves against the p ie r; therefore I  
agree that the judgment should be reversed.

D enman , J.— I  am o f the  same op in ion .
N o  d o u b t, ta k in g  th e  w ords o f sect. 74, i t  is  pos

sib le  to  ho ld  th a t  th e y  in c lu d e  an absolute l ia b i l i t y  
on the  p a rt o f th e  ow ner o f the  vessel to  th e  dock- 
ow ner. The  w ords are s trong , in te llig ib le , and 
g ra m m a tic a l; b u t I  am  o f op in io n  th a t, ta k in g  the 
f in a l w ords o f th e  section, some q u a lif ica tio n  m us t 
be p u t on those w ords, n o t b y  in tro d u c in g  fresh  
w ords in to  th e  A c t  o f P a rlia m e n t, o r  supposing  a 
clause to  ex is t in  i t  w h ich  does n o t e x is t, b u t by 
q u a lify in g  those  w ords b y  w e ll k n o w n  p rin c ip le s  
o f la w  w h ich  m u s t be ta ke n  to  ove rrid e  an 
A c t  o f P a rlia m e n t. I  apprehend th a t  the re  is 
no p r in c ip le  o f la w  b e tte r  established th a n  th is , 
th a t in  e ve ry  A c t  o f P a rlia m e n t w ords are n o t to  
be cons trued  to  im pose a l ia b i l i t y  fo r an a c t o r 
acts done, upon in d iv id u a ls , i f  those acts are no t 
done by in d iv id u a ls , o r  n o t caused b y  th e ir  p ro 
p e rty  o r  servants, b u t are acts w h ic h  are sub
s ta n t ia lly  caused b y  a su p e rio r pow er, such as th e  
la w  ca lls  th e  act o f God. I n  th is  case th e re  can 
be no doub t, fro m  th e  evidence, th a t  th e  in ju r y  
occasioned by the  vessel was n o t the  re s u lt o f any 
neg lect on the  p a rt o f th e  ow ner, o r  on th e  p a rt 
o f  an y  person h a v in g  charge o f th e  vessel, o r 
indeed o f  any h um an  be ing , b u t was re a lly  th e  
e ffec t o f  th e  v io lence  o f th e  w inds and  waves 
ove rcom ing  a ll c o n tro l on th e  p a rt o f the  m aster 
o r  ow ner o f th e  vessel, and  fo rc in g  th e  vessel 
aga ins t th e  p ie r. U n d e r  these c ircum stances I  
apprehend, upon  th e  genera l p r in c ip le , th a t 
eve ry  s ta tu te  is  to  be so cons trued  as to  
leave un touched  a p r in c ip le  o f com m on law  
w h ich  app lies to  a ll s im ila r  cases, we are n o t bound 
to  ho ld , and o u g h t n o t to  ho ld  in  th is  case, th a t 
damage was done b y  the  vessel w ith in  th e  m ean ing  
o f the  A c t  o f P a rlia m e n t, b u t  th a t, on th e  co n tra ry , 
i t  was damage th a t was occasioned b y  th e  act of 
G od, and, the re fo re , no ac tion  lies.

W ith  reg a rd  to  th e  o th e r w ords o f th e  section, I  
th in k  a s tro n g  a rg u m e n t arises fro m  th e  w ords 
w h ich  con tem pla te  the  p u n ish m e n t o f a person who 
had charge o f th e  vessel. I  do n o t m yse lf, however, 
go so far as to  th in k  th a t the re  m ig h t n o t be a case 
w here th e  ow ner o f the  vessel w ou ld  be lia b le  w here 
no person was in  charge. I f  the re  was a person 
appointed, a lth o u g h  no t on board, b u t w ho o u g h t 
to  have been c o n tro llin g  th e  vessel, and th ro u g h  
h is  neg ligence  th e  acc iden t is occasioned, I  th in k  
th e  section w o u ld  app ly . T he re fo re , I  shou ld  p u t 
th a t  q u a lif ica tio n  on the  p ropos ition  th a t i t  m u s t 
be the  act o f m an. I  th in k  th is  section does n o t 
exclude th e  exception o f the  a c t o f God, w h ich , in  
m y  op in ion , was th e  sole cause o f  th e  acciden t 
h e re ; and, so th in k in g ,  I  am  o f  o p in io n  th e  defen
dants are n o t responsible.

P ollock, B .— I  am of the  same op in io n , a lth o ug h  
th e  process o f reason ing  by  w h ich  I  have a rr ive d  
a t th a t  conc lus ion  is n o t th e  one w h ich  has been 
adopted by the o th e r m em bers o f the co u rt. W e
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are b ound  to  p u t  a reasonable c o n s tru c tio n  upon 
th e  section. T o  p u t a reasonable co n s tru c tio n  is  n o t 
to  p u t  a c o n s tru c tio n  w h ic h  m ig h t p roduce th e  
re s u lt th a t  m ay  appear to  th e  co u rt reasonable, 
b u t  i t  is  to  a p p ly  to  th e  section th a t m ean ing  
w h ic h  w ou ld  seem to  c a rry  o u t the  in te n tio n  o f 
th e  L e g is la tu re  as app lied  to  the  sub jec t m a tte r  
w ith  w h ic h  th e y  were dea ling . I  f in d  the  o rd i
n a ry  D o ck  A c t  C lause p ro v id in g  fo r  th e  clean
in g  o f th e  dock, th e  p ro te c tio n  o f th in g s  in  th e  
dock, and a ll th e  necessary p ro v is ion s  w ith  rega rd  
to  vessels and t im b e r  flo a ts  w h ich  m ay be placed 
in  th e  dock, o r  w h ich  are g o in g  in to  th e  docks o r 
g o in g  o u t o f th e  docks. L o o k in g  a t i t  in  th is  
aspect, one o f Ihe th in g s  th e  section in tends  to  
p ro v id e  is th a t  in  the  even t o f the  s tru c tu re  o( the  
dock be ing  in ju re d  by vessels o r  floa ts o f tim b e r, 
th e  owners of the  dock are n o t to  be p u t to  the  
p ro o f o f neg ligence  o r  to  th e  p ro o f o f show ing  
how  th e  in ju r y  was occasioned.

I  am  n o t prepared  to  say th a t  i f  i t  was 
th e  case o f damage done d u r in g  th e  n ig h t  to  
one o f th e  dock gates by  a flo a t o f t im b e r  th a t  
i t  w o u ld  be any answ er to  say i t  arose fro m  
some unforeseen cause o r  accident aga in s t w h ich  
hum an p ro v idence  cou ld  n o t p ro te c t i t .  I  do 
n o t know  w h a t w ou ld  be m eant in  th a t  case b y  
th e  act o f God. W e  kn o w  w ha t is m ean t by  
the  act o f God in  th e  case o f l ig h tn in g ,  &c. I  do 
n o t k n o w  how  i t  m ayb e  as to  m a tte rs  as to  w h ich  
the  p rov idence  o f  m a n k in d  m ay o r m ay n o t p re 
ve n t a p a rt ic u la r  re s u lt. Therefore , i f  th a t were the 
caBe here, I  shou ld  pause before I  came to  th e  con
c lus ion  a t w h ich  m y  b ro the rs  have a rr iv e d  ; b u t 
th is  is  a case in  w h ich  th e  vessel was extraneous 
to  th e  dock, e n tire ly  o u t on the  h ig h  seas, she m et 
w ith  ce rta in  r is k s  and in ju r ie s  w h ich  com pelled he r 
crew  to  leave her, and she became d e re lic t, and in  
th a t co n d itio n , be ing  w h o lly  extraneous of the dock, 
she is, by  force o f the  elem ents, d r iv e n  aga inst 
i t .  T h a t seems to  m e to  be an even t w h ich  the 
section d id  no t in te n d  to  p ro v id e  aga inst, and 
th e re  is n o th in g , lo o k in g  to  th e s u b je c t m a tte r, and 
th e  d if f ic u lty  o f p ro v id in g  aga ins t i t ,  u n ju s t  o r  u n 
reasonable in  i t .  I n  a ll o th e r respects I  agree 
w ith  a ll th a t  has been Baid, and I  t h in k  the  ju d g 
m e n t o u g h t to  be reversed.

Judgm ent reversed.
S o lic ito rs  fo r p la in t if fs ,  J. W. H ic k in ,  fo r R a lp h  

Sim ey, S underland .
S o lic ito rs  fo r  defendants, Johnson  and Weather- 

a lls  fo r E . H .  H asw e ll, S underland .

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
Reported by G. Welby K in g , and J ohn E. T hompson, Esqra., 

Barristers-at-Law.

S a tu rd a y , J u ly  1, 1876.
Be  A rthur  A verage A ssociation (D e W inton 

and Co.’s Case).
M a rin e  in s u ra n c e — I l le g a l company  —  In v a lid  

p o lic y — C onsidera tion-—R e tu rn  o f  p rem ium .
The association was not registered under the Com- 

t a n i is  Acts. Persons became members by effect
in g  m u tu a l po lic ies, members were empowered 
also io  effect “ special ra te  po lic ies.”  The a p p li
cants were no t m tmbers, but had taken out a  
“  special ra te  p o licy ,”  signed p e r p ro cu ra tio n  by

J . a n d  S., the m anagers, who gave a n d  accepted 
on th e ir  pe rsona l l ia b il i t y ,  a  b i l l  o f  exchange fo r  
the am oun t assured. I n  a  s im ila r  case, the 
am oun t assured had been d isa llow ed by the 
A ppea l C ourt as a  c la im  made on the association. 
J . and  8 . became inso lvent, a n d  th e ir  acceptance 
was dishonoured. B e  W. an d  Co. cla im ed th a t 
the am ount o f  the p rem ium s shou ld  be rep a id  
them by the members o f  the association.

H e ld , th a t they were not e n titled  to have the p re 
m ium s repa id , because, f ir s t ,  as they w e ll knew, 
J .  and 8 . had no power, as agents, to g ra n t such 
a  p o lic y  to non-members-, and , secondly, there 
w as no fa i lu re  o f  considera tion, as J . an d  8 . had  
made themselves pe rsona lly  liab le .

F urther  consideration.
T he  c o n s titu tio n  and h is to ry  o f th is  association 

are fu l ly  repo rted, ante, V o l.  2, pp. 530, 570.
T h is  was a c la im  by  Messrs. D e  W in to n  and 

Co., w ho were n o t m em bers of th e  association, fo r  
a re tu rn  o f the  p rem ium s w h ich  th e y  had pa id  in  
respect o f a p o lic y  oE insurance  on one o f th e ir  
vessels w h ich  had been in su re d  b y  the  associa
t io n . The  p o licy  o f th e  app lican ts  was a specia l 
ra te  p o licy , and had heen s igned b y  th e  mauagere, 
M essrs. Jackson and Sheppard, “  per p ro cu ra tio n  
o f th e  severa l m em bers o f th e  A r th u r  A ve rage  
A ssoc ia tion .”  Jackson and S heppard  gave a b i l l  
o f exchange, accepted b y  them selves pe rsona lly  
fo r  th e  am o u n t o f th e  c la im  ; b u t th e  b i l l  was 
d ishonoured  a t m a tu r ity ,  and the  m anagers had 
become inso lven t.

The  pos ition  o f Messrs. D e W in to n  and Co. was 
s im ila r  to  th a t  o f M essrs. H a rg ro v e  and Co , who 
a fte r  th e  w in d in g -u p  o f th e  com pany, were found  
to  be c red ito rs  to  a la rge  am oun t on special ra te  
po lic ies, b u t whose c la im  was d isa llow ed  by the  
M aste r o f th e  R o lls , and subsequently  b y  the 
C o u rt o f A p p e a l, on th e  g ro u n d  th a t the associa
t io n  o u g h t to  have heen reg is te red , and n o t be ing  
so, was an ille g a l com pany, w h ich  o u g h t never to  
have been w ound -up  ; th a t th e  po lic ies were v o id  
under 30 V ie t.  c. 23, s. 7, because th e y  d id  n o t 
specify th e  names o f subscribers o r u n d e rw r ite rs , 
and th a t  th e  po lic ies were u lt r a  v ires  as, t in d e r 
th e  ru les  o f th e  associa tion, specia l ra te  polic ies 
cou ld  o n ly  be issued to  those w ho were a lready 
m em bers o f  th e  association by  h a v in g  taken  
m u tu a l polic ies : (ante, V o l.  2, pp. 530, 570 ; L .  
R ep. 10 Ch. 542.)

I n  these circum stances Messrs. D e W in to n  and 
Co. app lied  fo r a re tu rn  o f the  p rem ium s.

N o r th  and H ilb e ry ,  fo rsha reho lde rs , who opposed 
th e  c la im .

W a lle r  Q .C. and E . C. W illis ,  fo r  the o ffic ia l 
liq u id a to r.

F ischer, Q.C. and J. C. Wood, fo r the  a p p li
cants, c ited

B ritish  and American Telegraph Company v. The 
Albion Bank, L. Rep. 7 Ex. 119;

Tyrie  v. Fletcher, 2 Cowper, 668.
Jessel, M .R .— T he  f ir s t  p o in t, as to  th e  c la im  

o f these gentlem en to  be c red ito rs  o f the  associa
t io n  fo r  the  am oun t insured , has been a lready 
decided. T hey are n o t c red ito rs  fo r th a t  am ount.

T h is  is  a ha rd  case, b u t i f  you consider a ll the  
c ircum stances, i t  is  q u ite  as ha rd  upon the  alleged 
m em bers o f th is  association as upon the present 
app lican ts . The  o n ly  persons w ho are m em bers 
are those w ho have taken  o u t m u tu a l polic ies. 
These gen tlem en  are n o t m em bers. There  is n o t 
a suggestion  th a t  th e y  were n o t aware o f the
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c o n s titu tio n  o f th e  association. So I  m u s t take  
i t  th a t  th e y  effected th e ir  insu rance  w ith  a fu l l  
know ledge o f th e  ru le s : th e y  m u s t have had 
no tice . T h a t b e in g  so, i f  th e y  had such notice, 
th e y  m u s t have had no tice  o f  the  lim ite d  powers 
o f the  agents to  e n te r in to  a co n tra c t w h ich  was 
beyond th e  scope o f th e ir  a u th o r ity .  T he  p o licy  
was vo id  on th a t  g ro u n d  alone w h o lly  indepen
d e n tly  o f th e  ob jec tions founded on th e  s ta tu te . 
T he  re su lt, there fo re , is  th a t the re  is  n o th in g  
b in d in g  on  th e  association. There fore  th e  p re 
m iu m  was pa id  fo r  n o th in g . T h a t is  so fa r  clear, 
and n o th in g  m ore  was done.

T h e n  i t  is  sa id th a t  th e  p rem ium s were pa id  
to  Jackson  and S heppard  as managers, who 
ware n o t e n tit le d  to  receive th e  p rem ium s, and 
consequen tly  th a t th e re  is  an in d iv id u a l l ia b i l i t y  
on th e  m em bers. B u t  th is  cannot be shown. 
T he  association was a s h if t in g  n u m b e r o f p e r
sons ; nobody knew  o f w hom  i t  consisted. I t  
va ried  as to  its  m em bers eve ry  year in  fo rm , 
eve ry  day in  fac t. I  do n o t kn o w  w h e th e r the re  
was even a com m on council. T he  p rem ium s were 
received b y  Jackson and Sheppard. T he re  was no 
evidence in  th e  w in d in g -u p  th a t  th e re  ever was 
a com m on a u th o r ity  g ra n te d  to  Jackson and  
Sheppard. .

Besides a l l  th is  the re  is  ano the r d if f ic u lty .  I t  is 
n o t q u ite  tru e  th a t the re  is a to ta l fa ilu re  o f con. 
s ide ra tion . T h e y  had the  persona l s e cu rity  o f the 
m anagers. I f  th e  po lic ies had been v a lid , and the  
m anagers had them selves fa iled , th e  a rran g e m e n t 
made was th is — the  m anagers were em pow ered to  
d ra w  on each o f th e  o th e r m em bers fo r  c o n tr ib u 
t io n . T he  p rem ium s were a personal d eb t to  the 
m anagers. T he re  is  here  th e  m a ch in e ry  o f a 
quasi pa rtn e rsh ip . T he  p resen t app lican ts  were 
as m uch  responsib le  fo r  an in s o lv e n t m anager as 
those w ho  were m em bers o f th e  association. I t  
is  q u ite  possible th a t  i f  the  p o licy  had been a 
lega l one, and th e  m anagers had ceased to  pay, 
and th e  m em bers were able to  pay, th a t  I  could 
have made th e  m em bers pay— th a t is, i f  th e  asso
c ia tio n  had been le g a l and th e  m em bers were 
lia b le  to  pa y  th e  m anager. I n  th a t case the  
app lican ts  m ig h t,  th ro u g h  a c o u rt o f e q u ity , have 
ob ta ined  paym ent. T he re  is no d o u b t th a t Jack- 
son and  S heppard  were lia b le  to  pay, and the re  is 
eq u a lly  no d oub t th a t i f  th e y  had been p a rt ia lly  
inso lven t, th e  present a p p lica n ts  w ou ld  have been 
e n tit le d  to  be p a id  th e  fu l l  am o u n t o f th e  d iv id e n d  
declared on th e ir  estate. D e  W in to n  and Co. go t 
a se cu rity , w h ic h  was va luab le  in  th is  sense, and 
in  th a t  Bense the re  is  no to ta l fa ilu re  o f con
s ide ra tion .

The  p resen t a pp lica tion  m u s t be refused , b u t as 
th is  is  a rep resen ta tive  case, th e  costs w i l l  be 
allowed

S o lic ito rs : H ilb e r y ;  W . W. W ynne ; Boberts  
and  B a r lo w ; Webb, Stock, and B u rt.

(B e fo re  V ice -C hance llo r B acon).
Reported by H . L .  F raser , F . Go uld , and W . Co w ell  

D a v ie s , Esqrs., Barristers-at-Law .

M a rch  6 an d  11, and A p r i l  6, 1876.

Baking v . Stanton.
F r in c ip a l a nd  agent— General agent f u r  rem une

ra t io n — D iscoun t on insurances—Agent's r ig h t  
to re ta in  as aga inst p r in c ip a l— Custom o f London  
m erchants— Agency revoked on one insu rance—

Stanton. [C han. D iv .

E ffect o f  on agent's r ig h t  to charge com m ission  
f o r  collecting p o licy  moneys.

S., a sh ipowner, employed B . an d  Co., merchants, 
as his genera l agents a t a  rem un e ra tio n , and  
transacted a l l  h is business through t h e m P a r t  
o f  the business was the insurance  o f  S .s  ships, 
w h ich  was effected by B . and  Co., who received a  
commission o f 2% p e r cent, f o r  collecting the in 
surance moneys on lost ships.

I n  1872 a  ship was lost, an d  8 . demanded o f  B .  
and  Co. the polic ies in  o rder th a t he m ig h t collect 
the insu rance  moneys h im self. B . and Co., 
a lthough they had  no lie n  o r c la im  on the snip, 
refused to give u p  the polic ies, and  collected the 
p o lic y  moneys themselves, cha rg ing  S. w ith  the 
2 f  p e r cent, commission f o r  so doing.

O n a  b i l l  by B . and  Co. aga inst S., to assert a lie n  
on ce rta in  sh ips, an d  f u r  a n  acco u n t:

H e ld , th a t in  ta k in g  the accounts, B . and  Co. were 
en titled  to re ta in  fo r themselves the 10 p e r cent, 
discount a llow ed them by u n d e rw rite rs  in  respect 
o f  insurances effected by them fo r  8 .

H e ld , also, th a t as the agency o f  B . and Co. in  re 
spect o f  the lost sh ip had been revoked they had  
no r ig h t  to w ith h o ld  the policies, a n d  were not 
entitled  to charge 8 . w ith  the u su a l commission  
f o r  co llecting the p o lic y  moneys.

T he defendan t, George S tan ton , was a sh ipow ner, 
and fro m  the  yea r 1851 to  the  year 1872 k e p t a 
c u rre n t account w ith  th e  p la in t if fs ,  B a r in g  
B ro th e rs  and C om pany, a f irm  o f  bankers and m er
chants, th ro u g h  w hom  he transac ted  a ll  h is  
business.

T h e  course o f business between th e  de fendant 
and th e  p la in t if fs  in  respect o f th e  c u rre n t 
account was, th a t  th e y  cha rged  in te re s t on a ll 
d e b it transactions a t th e  ra te  o f 51. per cent, 
pe r annum , and a llow ed in te re s t a t th e  ra te  
o f 41. per cent, pe r a n n um  on a ll c re d it transac
tions , and charged  also a com m ission o f 11. pe r 
cent, on th e  am o u n t o f w h a t was ca lled th e  “  long 
leg  o f th e  account ” — th a t is  to  say, th a t  side o f 
th e  account w h ich  showed the  la rg e s t am oun t of 
transactions. T he y  also ob ta ined  an advantage o f 
151. p e r cen t, on a ll  p rem ium s fo r  insurances, and 
charged  a separate com m ission  o f 2 \ l .  p e r cent, 
fo r  co lle c tin g  moneys payable fo r  losses under 
policies.

I n  M a y  1872, th e  p la in tif fs  file d  th e ir  b i l l  aga ins t 
th e  de fendan t, Beeking to  assert a lie n  on ce rta in  
sh ips o f the  de fendant fo r  th e  balance due to  them  
fro m  h im  on hiB account c u rre n t, an d  fo r  conse
q u e n tia l re lie f.

O n th e  24 th  Feb. 1875, a decree was made in  
th e  p la in t if fs ’ fa vo u r, w h ich  d irec te d  an account to  
be taken  o f w h a t was due to  them  fo r  p r in c ip a l and 
in te re s t. U n d e r th is  o rd e r th e  p la in t if fs  ca rrie d  
in  tw o  accounts, one sho w in g  the  c u rre n t accounts 
fro m  th e  yea r 1861 to  the  yea r 1871, the  o ther 
show ing  the  balance due fro m  th e  defendant. 
U p o n  p roceed ing  to  take  these accounts, tw o  
questions arose, f irs t ,  w h e th e r th e  p la in t if fs  were 
e n tit le d  to  re ta in  th e  d iscoun t o f 10Z. p e r cent, 
a llow ed to  th e m  b y  th e  companies w ith  w hom  
insurances were e ffe c te d ; secondly, w h e th e r th e y  
were e n tit le d  to  charge  th e  de fendant w ith  a sum  
o f 525Z. fo r  com m ission on rece iv ing  th e  p o lic y  
m oneys o f  th e  K n igh tsb ridge , a sh ip  w h ich  was 
neve r m ortgaged  to  th e  p la in tiffs .

A s  to  th e  f i r s t  p o in t, th e  p la in t if fs  nsserted th a t 
they  w ere  e n tit le d  to  re ta in  the  d iscoun t in  ac
cordance w ith  th e  w e ll se ttle d  custom  o f London
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m erchan ts . T he  de fendant, how ever, den ied th a t 
the re  was any such custom .

A s  to  th e  second p o in t, th e  facts w ere as fo llo w s  : 
O n  th e  24 th  Jan. 1870, th e  de fendan t received a 
te le g ra m  in fo rm in g  h im  o f th e  d e s tru c tio n  b y  fire  
o f  the K n ig h t abridge, w h ich  was in su re d  w ith  h e r 
fre ig h t  for"21,000Z. T he  po lic ies on th is  sh ip  were 
in  the  hands o f th e  p la in t if fs  on th e  de fendan t’s 
account. T he  same day th e  de fendant w ro te  to  
th e  p la in tif fs  th e  fo llo w in g  le t te r  :

Gontlemen,—The policies on the ship K nirj htsbridge 
having been refused to be handed over to me this morn
ing by your Mr. Theobald, with a reply that what I  
might require I  had better inform yon by letter, there
fore beg to say that the ship Knightsbridge having been 
destroyed by fire at Bea it  is necessary for me to give 
notice of abandonment to the respective underwriters 
and for this purpose may I  ask you to be good enough to 
cause them to be handed over to the bearer, as no time 
should be lost.—Your obedient servant,

Ge o . St a n t o n .
T he  same day th e  p la in t if fs  w ro te  to  th e  defen

d a n t th e  fo llo w in g  re p ly  :
Sir,—In  reply to your letter of this date we beg to say 

that as the insurance on the Knightsbridge was effected 
by us and in our name, we will give the requisite notice 
of abandonment to the respective underwriters.—Your 
obedient servants, B a r in g  B r o t h e r s  & Co.

I n  answer to  th e  las t-m en tioned  le tte r  the  
p la in t if f ,  on the  25 th  Jan. 1870, w ro te  as fo llow s :

Gentlemen,—I  am this morning in receipt of your letter 
of yesterday’s date as to the insurance on the Knights
bridge. In  reply, I  beg to repeat my request for the poli
cies, and offer to pay you the premiums in respect of 
them. . . .

T he  p la in t if fs  d id  n o t g ive  up  th e  po lic ies, b u t 
them selves co llected  th e  insu rance  m oneys and 
charged th e ir  usua l com m ission fo r  so d o in g .

O n  the  10 th  Feb. 1876, the p la in t if fs  to o k  o u t a 
sum m ons,now  a d jou rned  in to  c o u rt, to  th e  effect (1) 
th a t in  ta k in g  th e  accounts d irec te d  by the  decree 
th e  p la in t if fs  m ig h t be a llow ed th e  fu l l  am ounts 
deb ited  to  th e  de fendan t in  th e  accounts th e y  had 
b ro u g h t in  fo r  insurances on the  defendants ’ sh ips, 
o r th e ir  fre ig h ts , o r sh ip ’s stores, o r  d isbursem ents, 
w ith o u t g iv in g  c re d it  to  th e  de fendan t fo r  th e  d is 
co u n t received b y  o r a llow ed to  th e m  b y  u n d e r
w r ite rs  in  respect o f such insurances as c la im ed  by 
the  defendant.

(2.) T h a t th e  p la in tif fs  m ig h t bo a llow ed to  
re ta in  as th e ir  ow n m oneys th e  sum  of 525Z., be ing  
the  d iffe rence between th e  sum  o f 21,0001 (the  
sum  fo r  w h ich  the  sh ip , th e  K n igh tsb ridge , was 
insu red  b y  th e  p la in t if fs ) ,  and th e  sum  o f 20,475?. 
(the  sum  fo r  w h ich  c re d it was g iven  by the  p la in 
t iffs , as m entioned in  th e ir  c la im  fo r th e  to ta l 
loss o f th e  same sh ip ), w h ic h  sum  o f 525?. was 
cla im ed and re ta in e d  b y  them  as th e ir  com m ission 
(a t th e  ra te  o f 2?. 10s. pe r 100Z.) fo r  c o lle c tin g  the  
m oneys payable fo r such loss, and th a t  th e  de
fe n da n t m ig h t be o rdered to  pay th e  costs o f the  
summons.

Cotton, Q.C. and J . K aye , in  s u p p o rt o f  the  sum 
m ons.— O n th e  f ir s t  p o in t th e y  re lied  on Great 
Western In su rance  Com pany  v. C u n liffe  (ante, 
V o l. 2, p. 298; 30 L .  T . Rep. N . S, 6 6 1 ; L .  Rep. 
9 Ch. A p p . 525). T hey also c ited

Xenos v. Wickham, 14 C.B., N.S., 435, 460 ;
Power v. Butcher, 10 B. &  C. 329.

On th e  second p o in t, th e y  contended th a t  as the 
insurance had been e ffected b y  th e  p la in tif fs , n o t 
a t the  request o f  the  defendant, b u t on th e ir  own 
in te res ts , th e y  w ere e n tit le d  to  co lle c t the  in s u 
rance m oney and charge th e ir  com m ission.

K a y ,  Q.C. and Caldecott, fo r  th e  de fendant.—  
G rea t Western Insu rance  C om pany  v . C un liffe  
(sup.) does n o t a p p ly  to  th is  case a t a ll. T he  d is 
t in c t io n  is, th a t  th e  de fendant in  th a t  case was 
em ployed as an insu rance  b ro k e r and n o th in g  else; 
here th e  p la in tif fs  are genera l agents as m erchants 
and n o t s im p ly  insurance  brokers. T h e y  are 
genera l agents on  te rm s  o f special rem une ra tion , 
w h ich  does n o t in c lu d e  the  r ig h t  to  charge specia lly 
as insu rance  b rokers . A n y  p ro fit ,  the re fo re , w h ich  
th e y  made over and above th e ir  com m ission as 
agents th e y  m u s t account fo r  to  th e ir  p r in c ip a l:

Turnbu ll v. Garden, 20 L. T. Hep. X. S. 218; 38 L. J.
331, C h.;

Queen of Spain v. P arr, 21 L. T. Rep. -X . S. 555 ; 39
L. J. 73, C h .;

W illiam s  v. Stevens, L. Rep. 1 P.C. 352.
A s  to  th e  second p o in t. T he  p la in tif fs  had no 
in te re s t in  th e  sh ip  and no c la im  w ha teve r on th e  
po lic ies  except fo r  th e  p re m iu m s they  had paid, 
and  these the  de fendant o ffe red  to  repay them . 
N e ith e r  was th e  de fendant bound to  the p la in t if fs  
to  em ploy them  as h is  agents in  an y  special 
m anner. W hen , the re fo re , he dem anded th e  
po lic ies on the  K n igh tsb ridge , the re  was a revoca
tio n  o f  th e ir  a u th o r ity  as agents in  th e ir  p a rt ic u la r  
transac tion , w h ich  in  p o in t o f  la w  th e y  cou ld  no t 
res is t. Therefore , as they  re fused  to  com p ly  w ith  
h is  dem and, and in s is te d  on c o lle c tin g  th e  p o lic y  
moneys them selves, th e y  are n o t e n tit le d  to  charge  
h im  w ith  th e  usual com m ission.

Cotton, Q.O., in  rep ly .
T he  Vice-Chancellor.— U p o n  the f i r s t  p o in t 

th e  case is conc lus ive ly  covered b y  the  decis ion in  
G reat Western Insu rance  Com pany  v. C un liffe  
(sup.), w h ich  makes i t  im possib le  fo r  me to  adhere 
to  any op in ion  adverse to  th a t decision. L o rd  
Ju s tice  James there  says (p. 300 ): “  W h e th e r you 
ca ll h im  a b ro k e r o r  not, th e  person w ho is  th e  
a gen t fo r  th e  m erchan t o r anybody else, b y  a w e ll 
established p ra c tice  ob ta ins  th e  insurances, and 
receives a d isco u n t o f 5 p e r cent., w h ich  he pu ts 
in to  his ow n  pocke t. H e  is pa id  by  th e  u n d e rw r ite r  
instead  o f by  h is  p r in c ip a l. A n d  then , b y  a p ra c 
t ic e  q u ite  as w e ll know n , recognised b y  everybody 
connected w ith  th e  business, recognised b y  the  
co u rts  o f la w  o f th is  c o u n try , re fe rred  to  over and 
ove r again, the re  is  a no the r th in g — there  is  a g ra 
tu i t y  w h ich  th e  b ro k e r receives upon th e  se ttle 
m en t o f th e  aceounts, b e ing  12 pe r cent, upon  the  
balance, i f  th e  balance shou ld  happen to  be a 
favourab le  one, th a t is , i f  the  u n d e rw r ite r  finds i t  
to  be a p ro fita b le  account he g ives 12 pe r cent, 
upon  i t  to  th e  b ro ke r w ho b ro u g h t th e  business to  
h im . I t  is  n o t, as I  g a the r, upon th e  p a rt ic u la r  
transaction , b u t  i t  is  upon the  w hole  re s u lt o f 
transactions w h ich  th e  b ro ke r has in tro d u ce d  to  
th e  p a rt ic u la r  u n d e rw r ite r, and is  ca lcu la ted  upon 
a ll  the  business d u r in g  th e  w ho le  year. T h a t is 
th e  established rem u n e ra tio n  w h ich  a b ro k e r re 
ceives fo r  e ffe c ting  th a t  business, and in  m y  o p i
n io n  th a t  is  as r ig h t  a th in g  as th e  5 p e r cen t.”  
T hen  th e  evidence o f th e  p la in t if fs ,  a lth o u g h  i t  
does n o t conc lu s ive ly  es tab lish  th e  custom  fo r  
w h ich  th e y  contend, y e t i t  proves th e  system  on 
w h ich  they  ca rrie d  on th e ir  business. I  cannot, 
there fore , in  the  face o f th a t evidence and o f the  
decis ion in  Great Western Insu rance  Com pany  v. 
C un liffe , come to  any o th e r conclus ion th a n  th a t  
th e  p la in t if fs  are e n tit le d  to  th e  d isco u n t w h ich  
th e y  c la im .

A s  to  th e  second p o in t, th a t  also, in  m y  op in ion , 
is  a b u n d a n tly  clear. I  q u ite  agree th a t  the
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p la in t if fs  w ere genera l agents o f the  defendant, 
and  th a t  unless th e ir  a u th o r ity  was revoked  th e y  
w ere  e n tit le d  to  c a rry  on the  tran sa c tio n  to  a con
clus ion . The defendant, how ever, was n o t bound 
to  them  b y  any special agreem ent, and he was 
the re fo re  e n tit le d  to  revoke  th e ir  a u th o r ity  in  
w ho le  o r  in  p a rt. T ru e , th e y  m ig h t have refused 
to  con tinue  to  act as h is agents a lto g e th e r when he 
dem anded back th e  po lic ies, unless he p e rm itte d  
them  to  co llec t the  insurance m oney. T h e y  d id  
n o t do th is , how ever, b u t ins is ted  in  co lle c tin g  the 
m oney, and pa id  them selves a com m ission. I n  m y 
op in io n  th a t  was an unreasonable and u n la w fu l 
c la im  on th e ir  pa rt. I n  m y  op in io n , th e  defen
d a n t bad a r ig h t  to  say, “  don ’ t  you  rece ive th a t 
insurance  m oney ; I  am ready to  receive i t  m yse lf.”  
T he y  choose, how ever, to  go on and co llec t i t  p e r
force, b u t th a t d id  n o t g ive  them  the  r ig h t  to  re 
ceive th a t w h ich  th e  de fendant w o u ld  have received 
h im se lf.

T he  defendant, there fo re , is r ig h t  on th e  second 
p o in t and w ro ng  on th e  f irs t. 1 m ake no o rde r 
as to  costs.

S o lic ito rs  fo r  p la in tif fs , M arlcby, T a r ry ,  and
S tew art.

S o lic ito rs  fo r  defendants, Shum , Grossman, and 
Crossman.

E X C H E Q U E R  D IV IS IO N .
Reported by H . L e is h  and H . F . D ic k e n s , Esqrs., Barris ters- 

a t-Law .

Ja n . 20 and  21, 1876.
(B e fo re  Bramwell, Amphlett, and Huddleston, 

B B .)
C o h e n  v . T h e  S o u t h  E a s te r n  R a il w a y  C o m 

p a n y .

C a rr ie r— B a ilw a y  com pany— C a rrie rs  by r a i l  and  
steam vessel— Passengers' luggage— L ia b i l i t y  fo r  
loss o f—Specia l contract— S ign a tu re  o f  by 
passengers— C onditions l im it in g  l ia b il i ty .

The luggage o f  a passenger by ra i lw a y  comes 
w ith in  sect. 7 o f  "the R a ilw a y  a n d  C a n a l T ra ffic  
A c t 1854 (17 fy 18 Viet. c. 31 ), f ix in g  the l ia b i l i t y  
o f ra i lw a y  companies f o r  the loss o f  o r in ju r y  to 
“  a n y  a rtic les, goods, o r th ings in  the receiving, 
fo rw a rd in g , o r de live ring  thereof,”  an d  no con
d it io n  therefore l im it in g  the com pany’s l ia b i l i t y  
in  respect o f  such luggage is  b in d in g , unless i t  be 
a  “ ju s t  and  reasonable one,”  and be embodied in  
a  special contract, signed by the passengers o r the 
person de live ring  such luggage to the company  
f o r  ca rriage .

B y  sect. 16 o f  the R egu la tion  o f R a ilw a y s  A c t 1868 
(31 8f 32 Viet. c. 119), sect. 7 o f the R a ilw a y  and  
C a n a l T ra ffic  Act is  incorporated, and  its  p ro v i
sions extended an d  made app licab le  to luggage 
conveyed bg ra i lw a y  companies on board steam 
vessels used by them f o r  the purpose o f  c a rry in g  
on a com m unica tion  between a n y  towns o r ports. 

S te w a rt v. T he  L o n d o n  and N o rth -W e s te rn  R a il
w ay C om pany (19 L .  T . Rep, N .S . 302) discussed 
a n d  d is tingu ished.

B y  the  f ir s t  co u n t o f h is  dec la ra tio n  th e  p la in t if f  
charged  th a t th e  defendants were ca rrie rs  o f pas
sengers and th e ir  luggage  b y  sea from  B ou logne, 
in  th e  R e p u b lic  o f F rance , to  Fo lkestone , and 
thence  b y  la n d  fro m  F olkestone  to  Lo n do n  ; and 
in  cons ide ra tion  th a t  th e  p la in t if f  caused h is  w ife  
to  become and be a passenger, to  be ca rried , w ith  
h e r luggage , b y  sea fro m  B ou logne  to  F o lkestone ,

and thence b y  la n d  fro m  Folkestone  to  Lo n do n  
aforesaid, fo r rew ard  th e n  pa id  h y  th e  p la in t i f f  to  
th e  defendants in  th a t behalf, th e  defendants p ro 
m ised the  p la in t if f  to  use a ll  due and reasonable 
care in  so c a rry in g  the  p la in t i f f ’s w ife  and her said 
luggage  ; and a ll  cond itions  w ere fu lf il le d , and a ll 
tim es  elapsed necessary to  e n t it le  the p la in t if f  to  
have  the defendants p e rfo rm  th e ir  sa id prom ise  ; 
y e t the  defendants d id  n o t use due and reasonable 
care in  c a rry in g  the  said luggage, b u t  by  the  n e g li
gence of th e  defendants, w h ile  th e  said luggage 
was be ing  ca rried  by them  by sea fro m  Bou logne 
to  Folkestone , a ce rta in  tru n k ,  co n ta in in g  w earing  
appare l o f th e  p la in t i f f ’s w ife , and o th e r th in g s  
b e lo n g ing  to  the  p la in t if f ,  be ing  a p a rt of the  said 
luggage, fe ll in to  the sea, w hereby the  said tru n k ,  
and th e  con ten ts  the reo f, were g re a tly iin ju re d , &o., 
and a llega tions o f damage to  the  p la in t if f .

B y  the  second coun t th e  dec la ra tion  charged 
th a t th e  defendants were ca rrie rs  o f passengers 
and th e ir  luggage, as in  the f ir s t  coun t m entioned 
fo r  re w a rd  to  the  defendants, and the  defendants, 
a t th e  request o f the  p la in t if f ,  received the  p la in 
t i f f ’s w ife  as a passeDger, w ith  he r luggage, in 
c lu d in g  the  t r u n k  in  the  f ir s t  coun t m en tioned , to  
be by them , as such ca rr ie rs , safely and secure ly  
ca rr ie d  b y  sea fro m  B ou logne  to  Fo lkestone , and 
thence by land  fro m  F o lkestone  to  London, fo r 
rew a rd  then  paid by the  p la in t if f  to  the  de fen d a n ts ; 
y e t the defendants d id  no t sa fe ly and secure ly  ca rry  
th e  said t r u n k  by sea fro m  B ou logne  to  Fo lkestone  
aforesaid, b u t w h ile  the  said t r u n k  was be ing  so 
ca rried  by th e m  as aforesaid, i t  fe ll iu to  th e  sea 
and was in ju re d , and the  p la in t if f  suffered the  
damage in  the f ir s t  co u n t m entioned , and th e  
p la in t if f  c la im s 100Z.

F o r  a f i f th  plea (am ongst o thers), to  the  w hole 
o f the  dec la ra tion  th e  defendants say, th a t th e y  are 
a ra ilw a y  com pany inco rp o ra ted  fo r th e  conveyance 
o f passengers w ith  th e ir  luggage  w ith in  th e  
U n ite d  K in g d o m , and upon lines o f ra ilw a y  s itua ted  
the re in , and th a t  B ou logne  in  the  dec la ra tion  m en
tioned  is  a place o r to w n  in  the  R e p u b lic  o f F rance , 
and beyond the  e x te n t o f th e  defendants ’ lines of 
ra ilw a y  ; and th a t  the  said damage to  th e  Baid 
luggage  in  th e  dec la ra tion  m en tioned , d id  n o t h ap 
pen o r occur w h ils t  the  said luggage  was b e in g  
ca rried  o r  conveyed on the  defendants’ lin e  o r lines  
o f ra i lw a y ; and th a t the  p la in t if f  caused h is  said 
w ife  and  he r luggage  to  be received by th e  defen
dants, as the  same w ere received by th e  defendants, 
to  be ca rried  as in  the  de c la ra tion  m en tioned  ; and 
u n d e r a special co n tra c t between th e  p la in t i f f ’s said 
w ife , as agent fo r  th e  p la in t if f  and th e  defendants, 
and sub je c t to  c e rta in  c o n d itio n s  con ta ined  in  the  
said con tra c t, and set o u t in  a ce rta in  th ro u g h t ic k e t  
taken  by the  p la in t if f ’s said w ife , as agent fo r the  
p la in t if f ,  fro m  th e  defendants, one o f w h ich  con
d itio n s  was th a t th e  defendants w ou ld  n o t bo 
responsib le  fo r  luggage  i f  the  va lue th e re o f e x 
ceeded 61. A n d  th e  defendants say th a t th e  said 
lu g g a ge  o f the p la in t if f 's  w ife , de live red  to  th e  de
fendants  to  be ca rr ie d  by them  as in  th e  decla ra 
tio n  m en tioned , exceeded the  va lue  o f 6Z.

R e p lica tio n  to  the  said f i f th  plea, th a t  the  
defendants are a ra ilw a y  com pany au tho rised  
to  b u ild , o r buy, o r h ire , and to  use, m a in ta in , and 
w o rk , o r  to  e n te r in to  a rrangem ents  fo r  u s in g , 
m a in ta in in g , and w o rk in g  steam  vessels, fo r  the  
purpose o f c a rry in g  on a com m un ica tion  between 
th e  tow ns o r p o rts , am ongst o thers, o f  F o lkes tone  
and B ou logne  aforesaid, and to  take  to lls  in  respect
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o f Buch steam  vessels, w ith in  th e  m ean ing  of the 
11 th  section o f th e  R a ilw a ys  R eg u la tio n  A c t  1863 ; 
and th a t  in  c a rry in g  th e  p la in t if f ’s w ife  and her 
luggnge  fro m  B oulogne to  Fo lkestone  aforesaid 
th e  defendants w ere a c tin g  in  pursuance o f such 
a u th o r ity ,  and the  vessel on board o f w h ic h  the 
p la in t if f ’s w ife  and he r luggage was ca rried  was a 
steam  vessel, and the  c a rry in g  o f the  p la in t if f ’s 
w ife  and he r luggage  was a c a rry in g  o f tra ff ic  
w ith in  th e  m ean ing  o f th e  said section ; and the 
m a tte rs  and th in g s  in  the dec la ra tion  m entioned  
happened a fte r  the passing o f the  said A c t ,  and n il 
th in g s  were done and happened, and a ll tim es 
elapsed, so as to  m ake the  p rov is ions o f the R a ilw a y  
and C anal T ra ff ic  A c t  app licab le  to  th e  m a tte rs  and 
th in g s  in  th e  dec la ra tion  m en tioned , and b in d in g  
in  a l l  respects on the defendants. A n d  th a t  the 
a lleged special co n tra c t in  the  said plea m entioned 
re la ted  to  the  rece iv ing , fo rw a rd in g , o r d e liv e rin g  
o f  a rtic les , goods o r  th in g s  w ith in  the  m ean ing  o f 
th e  7 th  section o f the said las t-m en tioned  A c t,  and 
th a t such specia l co n tra c t was n o t s igned by  the 
p la in t if f .

T he  th ird  rep lica tio n  repeated the a llega tions in  
the  la s t re p lic a tio n  con ta ined , except the  a llega 
tio n  th a t  th e  co n tra c t was n o t s igned by the  p la in 
t i f f  ; and fu r th e r  a lleged th a t th e  c o n d itio n  in  the 
plea m en tioned  was no t ju s t  o r reasonable.

D e m u rre r  and jo in d e r in  d e m u rre r to  the  f if th  
plea, on th e  g ro u n d  th a t  th e  special co n tra c t was 
w ith in  sect. 7 o f th e  R a ilw a y  and Canal T ra ffic  
A c t ,  and was n o t alleged to  have been signed 
b y  the  p la in t if f ,  and th a t the  co n d itio n  was n o t 
ju s t  and reasonable.

D e m u rre r  and jo in d e r in  d e m u rre r to  the  second 
and th ird  rep lica tio n s , on th e  g ro u n d  th a t they 
d id  n o t show th a t the  co n tra c t a lleged  in  the 
f i f th  plea was w ith in  the p rov is ions  o f th e  R a il
w ay  and C anal T ra ff ic  A c t.

T he  p la in t if f ’s p o in ts .— F ir s t  by  v ir tu e  o f the 
R a ilw a ys  R egu la tions  A c ts  o f 1868 and 1871, the 
p rov is ions o f the  R a ilw ay  and Canal T ra ff ic  A c t  
are extended to  goods and tra ff ic  ca rried  by R i i l -  
w ay com panies by sea, w h e th e r by th e ir  ow n 
vessels o r o th e rw is e ; secondly, the  luggage^ the 
loss o f w h ich  is com pla ined o f. is w ith in  the  p ro 
v is ions o f  th e  7oh section o f the  R a ilw a y  and 
Cana! T ra ff ic  A c t  as so extended ; th ird ly ,  the 
special co n tra c t a lleged in  th e  f i f th  plea is a 
special co n tra c t w ith in  th e  m ean ing  o f th e  said 
section, and was n o t s igned by th e  p la in t if f  o r 
anyone on h is  behalf, anti th e  co n d itio n  is  th e re 
fo re  v o id ; fo u r th ly , the co n d itio n  th a t th e  com 
pany w i l l  n o t be liab le  in  any case i f  the  va ine  of 
the  luggage  exceeds 61. is an unreasonable cond i
t io n , and there fore  vo id .

P o in ts  fo r th e  détendants.— F irs t ,  the  luggage, 
the  loss o f w h ich  is com pla ined of, is  n o t w ith in  
the  p rov is ions o f sect. 7 o f tho  R a ilw a y  and Canal 
T ra ff ic  A c t ;  secondly, th e  p rov is ions  o f the said 
section do n o t ex tend  to  th e  co n tra c t o r  d u ty  
declared upon ; th ird ly ,  th a t the  specia l c o n tra c t 
a lleged in  th e  f if th  plea is n o t a special c o n tra c t 
w ith in  th e  m eaning o f the  said section ; lo u r t t i ly ,  
th e  cond itions  o f the  said co n tra c t are reason
able.

T he  fo llo w in g  sections o f th e  several A c ts  o f 
P a rlia m e n t bearing  on the questiou  are m ate 
r ia l.

T he  R a ilw a y  and C anal T ra ffic  A c t  1854 (17 &  
18 Y ic t .  c. 31) enacts :

Sect. 7.—Every sach company as aforesaid shall be 
liable for the loss of or for any injury done to any horse, 
cattle, or other animals, or to any articles goods, or 
things, in the receiving, forwarding, or delivering thereof, 
occasioned by the neglect or default of such company or 
its servants, notwithstanding any notice, condition, or 
declaration made and given by such oompany confrary 
thereto, every such notice, condition, oc declaration oeing 
hereby deolaredtobe null and void ; provided always that 
nothing herein contained shall be construed to prevent 
the said company from making such conditions with 
respect to the receiving, forwarding, and delivering of 
any of the said animals, articles, goods, or things, as 
shall be adjudged by the court or judge, before whom 
any questiou relating thereto shall be tried, to be just 
and reasonable. . . . Provided also that no speoial con
tract between such company and any other parties re
specting the receiving, forwarding or delivering of any 
animals, articles, goods, or things as aforesaid, shall be 
binding upon or affect any such party unless the same 
be signed by him or by the person delivering suoh 
animals, articles, goods, or things respectively for car
riage, &c.

The R e g u la tio n  of R a ilw a ys  A c t  1868 (31 &  32 
Y ic t .  c. 119)
By sect. 16 provides for the securing equality of treat
ment in respect of tolls in cases “ where the company is 
authorised to build, or buy, or hire, and to use maintain, 
and work, or to enter into any arrangements for using, 
maintaining or working steam vessels for the purpose of 
carrying on a communication between any towns or ports 
and to take tolls in respect of such steam vessels, &o., 
and enacts that “ the provisions of the Railway and 
Canal Traffic Act, 1854, so far as the same are applicable, 
shall extend to the steam vessels, and to the traffio car
ried on thereby.”

T he  R a ilw a y  R e g u la tio n  A m e n d m e n t A c t  1871 
(34 &  35 Y ic t .  c. 78) enacts :

Seot. 12.—Where a railway company under a con
tract for carrying parsons, animals, or goods by sea, 
procure the same to be oarried in a vessel not belonging 
to the railway company, the railway company shall be 
answerable in damages in respect of . . . loss of or 
damage to “ goods” in like manner and to the same 
extent as the railway company would be answerable it the 
vessel had belonged to the railway company, provided 
that such . . . .  loss or damage to such . . . • goods 
happens to the . . . , goods during the carriage of the 
same in such vessel, the proof to the contrary to lie upon 
the railway company.

B ra y ,  fo r the  p la in t if f .— The question  is w he the r 
passeugers’ luggage, when be ing conveyed by ra i l 
under the usua l c ircum stances, does o r  n o t come 
w ith in  seot. 7 o f the  R a ilw a y  and Canal T ra ffic  
A c t  o f 1854; and i t  is contended on th e  p a rt o f 
th e  p la in t if f ,  th a t i t  does. I n  the  case o f Zanz  v . 
The S outh-E astern  R a ilw a y  Oom pany  (20 L .  T . 
Rep. N . S. 8 7 3 ; 38 L .  J . 209. Q. B . ;  L .  Rep. 4 
Q. B . 539), the  C o u rt o f Queen’s B ench in d ire c tly , 
as i t  were, so decided. N o  d o u b t in  the  case of 
S tew art x. The London and  N o rth -W este rn  R a i l 
w a y  Company (10 L .  T . R ep. N . S. 302 ; 3 H . &  C. 
135 ; 23 L . J . 109, E x . ;  10 J u r. N . S. 805), the 
C o u rt o f E xchequer he ld  th a t th e  luggage  o f a 
passenger of an excu rs ion  t ra in  was n o t w ith in  
th e  A c t  ; b u t the re  a p rin te d  co n d itio n  on the  
t ic k e t stated th a t th e  luggage  was a t passenger’s 
ow n  r is k  ; ”  and i t  w ou ld  appear fro m  th e  ju d g 
m ents in  the  case th a t the  decis ion w o u ld  have 
been d iffe re n t in  the case of passengers’ luggage 
by an o rd in a rv  tra in . T here  can be no rea l d i f 
f e r e n c e  in  the "com pany ’s l ia b i l i t y  w ith  respect to  
the  am oun t o f luggage w h ich  th e y  are bound and 
th a t w h ich  th e y  agree to  c a rry :  (M a c ro w v .T u e  
G reat Western R a ilw a y  O om pany, 24 D. T . Rep. 
N . S. 618 ; L. R ep. 6, Q. B . 612; 40 L .  J . 300, 
Q. B .) Sect. 7 is w ide enough to  com prise pas
sengers’ luggage  under the  words “  a rtic les , goods,
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o r th in g s ,”  and such luggage  is l ik e  o th e r “  goods ”  
ca rried  b y  the com pany o f w h ich  th e y  are com m on 
ca rrie rs . T he  case o f Richo-rds v . The London, 
B rig h to n , and  S outh  Coast R a ilw a y  C om pany  (7 
C. B . 839 ; 18 L .  J. 251), is  conclusive fo r  the  
p la in t if f  on th a t p o in t. The  p ro p o s itio n  contended 
fo r  is  c le a rly  p u t  in  H odges ’ L a w  o f R a ilw a ys  (5 th  
ed it., b y  M an ley  S m ith ), a t p. 570 ; and R ich a rds  v. 
The London, B rig h to n , an d  South Coast R a ilw a y  
is c ited, w ith  o th e r cases, in  su p p ort o f the p ropo
s itions th e re  stated. [Bramwell, B .— I t  m us t be 
assumed, I  th in k ,  th a t a passenger’s luggage  is in  a 
p o s itio n  s im ila r  to  goods sent fo r  ca rriage  a lone.] 
A g a in , secondly, th e  p rov is ions  o f sect. 7, and the  
lia b ilit ie s  o f ra ilw a y  com panies,have been extended 
b y  the  31 &  32 V ie t.  c. 119, s. 16, and 34 and 35 
V ie t ,  c, 78, b. 12, to  tra ff ic  by steamboats, and, 
the re fo re , i f  luggage is  inc lu d e d  in  th e  te rm  
“  goods,”  i t  comes w ith in  sect. 7 of th e  R a ilw a y  and 
Canal T ra ffic  A c t  1854, even when ca rried  on boarda  
s te a m b o a t: (Moore  v . The M id la n d  R a ilw a y  Com
pany, I r .  Rep. 8 C. L .  232.) A g a in , the cond ition  
l im it in g  th e  l ia b i l i t y  to  th e  va lue  o f 6 i. is unrea
sonable. H e  c ited  also

Aldridge  v. The Great Western Railway Company, 
15 C. B., N. S., 582 ; 33 L. J. 161, C. P. ;

W illis ,  fo r  th e  defendants, contra.— T he com 
m on law  l ia b i l i t y  o f the  com pany as com m on ca r
r ie rs  of th e  luggage  is  n o t d ispu ted , b u t sect. 7 of 
th e  R a ilw a y  and Canals T ra ff ic  A c t  is res tr ic te d  in  
i ts  a p p lica tio n  to  o rd in a ry  m erchand ise  conveyed as 
“  goods ”  a p a rt fro m  passengers. I f  th a t  is  n o t 
so, th e  l ia b i l i t y  o f a ra ilw a y  com pany can o n ly  be 
lim ite d  by o b ta in in g  the  s ig n a tu re  o f eve ry  in d i
v id u a l passenger to  a special co n tra c t w ith  rega rd  
to  h is  luggage , w h ich  w o u ld  be p ra c tic a lly  im pos
sib le. [Bramwell, B .— I  th in k  th is  A c t  has been 
m iscons trued  o cca s io n a lly ; th e  in te n tio n  o f its  
fram e rs  was, I  believe, th a t th e  com pany u nder the  
f i r s t  p ro v iso  m ig h t  g ive  a genera l no tice  l im it in g  
th e ir  l ia b il i ty ,  i f  o n ly  such lim ita t io n  were ju s t  and 
reasonable, in d e p en d e n tly  o f any co n tra c t be ing  
signed. I  th in k  i t  a m is take  to  h o ld  (a lth o u g h  i t  
has been so held) th a t such a co n d itio n  w ou ld  be 
v o id  i f  i t  were c o t signed. T he  A c t  p la in ly  means 
th a t  no tice  shou ld  n o t l im i t  th e  com pany ’s l ia b il i ty  
unless th e  cond itio ns  were reasonable ; b u t  the  
fram ers o f i t  shou ld  have added a clause th a t 
th e  companies m ig h t m ake any co n d itio n  they  
pleased, reasonable o r o therw ise , so long  as i t  was 
signed b y  the  o th e r p a rty . T h a t is  m y  cons truc
t io n  o f  th e  A c t,  and i t  is , I  know , th a t w h ich  was 
in te n de d .] T he  7 th  section, and the  w ords th e re in , 
‘ ‘ rece iv ing , fo rw a rd in g , and d e liv e rin g ,”  are in a p 
p licab le  to  a passenger’s luggage , b n t s t r ic t ly  ap 
p licab le , and in tended  to  be so, to  “ a rtic les , goods, 
and th in g s  ”  sent as o rd in a ry  m erchandise. 
S tew art v . The London  an d  N o rth - Western R a i l
w ay  Com pany  (u h i sup.), c ited  contra, is  a decision 
d ire c tly  in  fa vo u r o f the  defendants, fo r  the re  is 
no d is tin c tio n , as regards l ia b i l i t y  fo r  luggage, 
between an excursion t ra in  and an o rd in a ry  t ra in  
P o llo ck , O .B., in  h is ju d g m e n t the re , said the co u rt 
were a ll o f op in io n  th a t  th e  case was n o t w ith in  
th e  A c t ; b n t  i t  cannot be said th a t  the  luggage  
the re  was n o t q u ite  as m uch  “  received, fo rw arded , 
and de live red ,”  as i t  was here. [Bramwell, B .— 
I  am n o t ove r w e ll sa tisfied  w ith  m y  ju d g m e n t in  
th a t  case. N o t  one o f th e  judges  the re  says 
d ire c t ly  th a t  passengers’ luggage  is n o t w ith in  
th e  A c t . ]  I n  The G reat Western R a ilw a y  Com
p any  v . T a lly  (23 L .  T . Rep. N . S. 413 ; L . Rep.

6 C. P . 44 ; 40 L .  J. 9, C. P .) the  passenger took 
charge of b is luggage  in  th e  ca rriage  w ith  h im se lf, 
and th e  c o u rt he ld  th a t the  com pany were n o t 
lia b le . F u r th e r, th e  31 &  32 V ie t .  c. 119, and 34
6  35 V ie t .  78, do n o t inco rpo ra te  sect. 7, b u t 
o n ly  the  f ir s t  s ix  sections o f the R a ilw a y  and 
Canal T ra ffic  A c t ;  and  th e  w o rd  “  tra ff ic  ”  does 
n o t occu r in  sect. 7. I t  was n o t in tended  th a t 
ra ilw a y  companies c a rry in g  b y  sea shou ld  be p u t 
on a d iffe re n t fo o tin g  fro m  o th e r steam boat com 
panies. L a s tly , the  con tra c t was made in  F rance, 
as sta ted  in  th e  decla ra tion . [Bramwell, B .—  
T he  p o in t does n o t arise, and i t  m u s t be assumed, 
the re  be ing  no a llega tion  to  th e  co n tra ry , th a t  the  
co n tra c t was made in  E n g la n d .]

B ra y , in  re p ly .— In  S tew art v . The London  and  
N o rth -  Western R a ilw a y  Com pany (u h i sup.) 
n o th in g  is said as to  passengers’ luggage  no t 
be ing  w ith in  sect. 7. T he  g ro u n d  o f the  decision 
the re  was th a t i t  was n o t an o rd in a ry  jo u rn e y  a t 
o rd in a ry  fares, and th a t the re  was a special con
tra c t  between th e  company and th e  trave lle rs .

Bramwell, B .—T he  second question  raised by 
M r. W il l is  in  h is a rg u m e n t on (beha lf .o f the de
fendants is  w h e th e r th e  R e g u la tio n  o f R a ilw ays 
A c t  1868 (31 &  32 V ie t .  c. 119) does o r does n o t 
extend to  and in c lu d e  th e  7 th  section o f the  R a il
w ay and Canal T ra ff ic  A c t  o f 1854 (17 &  18 V ie t,  
c. 31). M r .  W il l is  contended th a t the  f irs t-m e n 
tioned  A c t  of 1868 inc ludes the  f ir s t  s ix  sections, 
b u t does n o t in c lu d e  th e  7 th  section o f the  las t- 
m entioned  A c t  of 1854. I  th in k ,  however, th a t 
th e  best and s h o rt answer to  th a t is  that- the  31 &  
32 V ie t .  c. 119, by sect. 16 exp ress ly  says th a t  “  the  
p rov is ions o f th e  R a ilw a y  and  Canal T ra ffic  A c t  
1854, so fa r  as th e  same are app licab le, sha ll ex
tend  to  steam  vessels and to  th e  tra f f ic  ca rried  on 
the re b y .”  M r .  W il l is  w an ts  us to  read th a t sec
t io n  as i f  i t  had said “  some o f the  p rov is ions  ”  o f 
th a t A c t  “  m inus  sect. 7 sha ll extend , & c.,”  b u t 
th a t we cannot do. Indeed, i t  is  v e ry  obvious 
th a t i f  the  L e g is la tu re  had in tended  w h a t M r. 
W il l is  suggests, they w ou ld  have said s o ; and 
there fore , unless by  necessity, a ris in g  fro m  some 
a b s u rd ity  and  in c o n g ru ity  on the  face o f i t ,  we are 
ob liged  to  say o therw ise, we m us t read the  
section as i t  stands, as e x te nd in g  to  the  ra ilw a y  
com pany’s steam  vessels, and th e  tra ff ic  ca rried  ou 
th e re b y  ; and I  can see no in c o n g ru ity  o r a b s u rd ity  
in  the  m a tte r  a t a ll, no r any reason w h y  sect. 7 
shou ld  n o t bo extend . There  is  too, I  th in k ,  good 
reason fo r  sa y in g  th a t  th a t v ie w  o f the  case is 
co rrobora ted  by sect. 14 of th e  A c t  o f 1868 re fe rre d  
t o ; and  there fo re , on the  sh o rt g ro u n d  th a t, in  the  
absence o f any absolute necess ity  fo r  so do ing , we 
o u g h t n o t to  l im it  th e  [ope ra tion  o f the  express 
language o f sect. 16, w h ich  incorpora tes sect. 7, we 
are bound to  h o ld  th a t th a t  section is in c lu d e d  in  
th e  p rov is ions  o f th e  R e g u la tio n  o f R a ilw a ys  A c t  
1868, and so the re fo re  extends to  th e  p resen t case.

T h a t be ing  so, th e  n e x t question  is, w h e th e r sect.
7 o f th is  A c t  o f 1854 applies to  passengers’ lu g 
gage. N o w  th e  w ords o f i t  are, “  E v e ry  such 
com pany, as aforesaid, sha ll be lia b le  fo r  th e  loss 
of, o r  fo r  any in ju ry  to, any horses, ca ttle  o r  o ther 
anim als, o r  to  any a rtic les , goods, o r th in g s  in  the 
rece iv ing , fo rw a rd in g , o r  d e liv e r in g  thereo f, occa
sioned by th e  neg lect o r d e fau lt o f such com pany 
o r i ts  se rvan ts,”  and so fo rth . These th in g s  are 
goods— passengers’ goods, o r lu g g a g e ; they  are 
received by th e  com pany, fo rw arded  by th e  com
pany, and de live re d  by the  com pany to  the  pas-
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senger a t th e  te rm in a tio n  o f h is  jou rn e y . A g a in  
M r.  W il l is  w ants us to  p u t  in  ce rta in  w ords o f 
excep tion , th a t is  to  say, “  excep ting  passengers’ 
lu g g a ge .”  The  same reasoning, however, applies to  
th is  as to  the  fo rm e r case. W e  o u g h t n o t to  p u t 
in  an excep tion  unless the re  w ou ld  be an im poss i
b i l i t y  o r some a b s u rd ity  o r in c o n g ru ity  in  con
s tru in g  the section w ith o u t i t ,  o r some inconve
nience so g rea t th a t we m ig h t be d riv e n  to  suppose 
th a t the  excep tion  was in tended  b y  the  L e g is la 
tu re . I  do no t, I  confess, see th a t the re  is an y 
th in g  of th e  so rt here. M r .  W il l is  says th a t  i t  
w ou ld  be a v e ry  e x tra o rd in a ry  th in g  i f  pas
sengers were to  be stopped and to ld  by 
the com pany th a t th e ir  luggage cou ld  n o t be 
ca rried  unless th e y  s igned a special con trac t. 
I  do n o t m yse lf see any insuperab le  d if f ic u lty  in  
th a t— inasm uch as the  re s u lt w ou ld  p robab ly  be 
th a t i f  i t  were fo u nd  to  be inconven ien t to  the  
t ra v e llin g  p u b lic  the  m a tte r  w ou ld  be v e ry  soon 
looked in to  and an A c t  o f P a rlia m e n t p ro b a b ly  be 
passed fo r  th e  purpose o f re lie v in g  them  fro m  the  
inconvenience. B u t i f  the  A c t  were construed as 
I  th in k  i t  o u g h t to  have been no d if f ic u lty  a t a ll 
w o u ld  arise. I  am o f op in ion , there fore , th a t  we 
o u g h t n o t to  in s e rt the  proposed exception in  
sect. 7 e x c ln d in g  th e re from  passengers’ luggage.

I  th in k  i t  is v e ry  im p o r ta n t th a t  we have ascer
ta in e d  fro m  th e  a rgum en ts  and adm issions o f the 
learned counsel in  th is  case th a t th e  ra ilw a y  com 
pany are insu re rs  o f th e  luggage  o f th e ir  passen
gers. T h a t be ing  so, there  is  o n ly  one m a tte r 
w h ich  I  need notice, and th a t is  how to  deal w ith  
the  case o f S tew art v . The London  and  N o r th  
Western R a ilw a y  Com pany  (u b i s u p .) ; and here 

le t  me observe th a t in  th e  presen t case we have to  
deal w ith  a p lea  se ttin g  up  a special co n tra c t as to  
th e  ca rriage  o f these goods, to  w h ich  the re  is a 
re p lic a tio n  th a t  such co n tra c t was n o t s ig n e d ; 
and the re fo re  th a t  i t  is  n o t a s u ffic ie n tly  s igned 
co n tra c t u n d e r sect. 7. T he  question  in  S tew art 
v. The London  and  N o rth -  Western R a ilw a y  Com
p a n y  d id  n o t a rise  in  th a t way. I t  arose upon a 
plea th a t  th e  defendants d id  nob co n tra c t w ith  the 
p la in t if f  as a lle g e d ; and i t  appeared, upon go ing  
in to  the  facts, th a t i t  was n o t th e  o rd in a ry  case o f 
a person p a y in g  the  o rd in a ry  fa re  charged to  a 
passenger fo r c a rry in g  h im , w h ich , as i t  has been 
p ro p e rly  said, com prehends a rem u n e ra tio n  fo r  
c a rry in g  h is  luggage as a com m on c a r r ie r ; b u t i t  
was a case o f a special excu rs ion  tra in , w here the 
parties  made a barga in , o f the  te rm s o f w h ich  the 
p la in t if f  m ig h t have in fo rm e d  h im se lf i f  he had 
th o u g h t f i t  to  do so, b u t w h ic h  he d id  n o t do. 
T h a t ba rga in  was, th a t the  passenger shou ld  be 
taken  upon special te rm s, one o f w h ich  was 
th a t the  com pany w o u ld  n o t be liab le  fo r  h is lu g 
gage. I  see th a t i t  was the re  said by  P o llo ck , C .B. 
“  W e  are a ll  o f  op in io n  th a t th is  case is  no t w ith in  
th e  R a ilw a y  and Canal T ra ffic  A c t . ”  A n d , i f  I  m ay 
c ite  m y  ow n ju d g m e n t, I  said : “  the  R a ilw a y  and 
Canal T ra ff ic  A c t  does n o t a p p ly , and no question  
arises as to  th e  reasonableness o f the  co n d itio n .”  
A n d  fu r th e r  on I  sa id : “  T he re  was thus_ a p la in  
ba rga in  en tered  in to  by  v ir tu e  o f w h ich  th e  p la in 
t i f f  ob ta ined  h is  t ic k e t  a t about one -fou rth  o f the 
o rd in a ry  fare , and fo r  th is  accom m odation he was 
con ten t to  ta ke  the  r is k  o f h is  luggage on  h im se lf.”  
A n d  P ig o tt, B ., also said : “ T h is  was a special con
tra c t, and i t  was com pe ten t fo r  th e  parties  to  make 
i t . ”  I  have no w ish  to  cast any d o u b t upon th a t 
case, b u t th e re  are, i t  m ay  be, some questionab le

expressions in  i t ; fo r  i f  i t  was a special con trac t, 
i t  was n o t a su ffic ie n t special co n tra c t u nder the 
A c t  because i t  was n o t signed. B u t I  f in d  th a t 
M r. (now  M r .  Justice ) B re t t ,  w ho  argued th a t case 
fo r  the  p la in t if f ,  neve r p u t i t  upon  th a t g ro u n d  a t 
a l l ;  n e ith e r do I  see in  e ith e r o f th e  ju d g m e n ts  
th a t any a llu s io n  o r observa tion  was made w ith  
respect to  th e  co n tra c t n o t be ing  w ith in  th e  m ean
in g  o f the  s ta tu te  by  reason o f its  no t be ing  signed. 
T he  o n ly  w a y  in  w h ich , as i t  seems to  me, th e  
ju d g m e n t in  th a t case can be supported  (and, as I  
said before, I  have no w ish  to  c a s ta  d oub t upon 
i t )  is  by  say ing  th a t the R a ilw ay  and Canal T ra ffic  
A c t  app lies to  the  o rd in a ry  ta k in g  o f a passenger 
and h is  luggage  fo r  the o rd in a ry  rem un e ra tio n , 
and  does n o t a p p ly  to  the  case o f a special ba rga in  
as to the  ca rriage  o f the  passenger o f a d iffe re n t 
character fro m  th a t w h ich  he w ou ld  have a r ig h t  
to  m ake by  go ing  to  the  com pauy aud tende ring  
h is  fare and saying, “ I r e q u ir o  yo u  to  take  me 
upon such and such te rm s,”  in  w h ich  case i f  they 
refused  to  ta ke  b im , I  ra th e r th in k  th a t he w ou ld  
have an action  aga inst them  fo r  such refusa l. I  
th in k ,  there fo re , th a t S tew art v . The London  and  
N orth -W este rn  R a ilw a y  C om pany  was n o t w ith in  
the  R a ilw a y  and C anal T ra ffic  A c t ; n o t because i t  
was the  case o f a passenger and h is  luggage, b u t 
because i t  was th e  case o f a special ba rg a in  
between the  passenger and th e  com pany fo r a pa r
t ic u la r  jo u rn e y  to  and fro  in  a ce rta in  tim e , and 
n o t th e  o rd in a ry  case o f a passenger g o in g  in to  a 
c a rr ia g e  and be ing  conveyed fro m  one s ta tio n  to  
ano the r as a m a tte r o f  r ig h t .

I  th in k  the p resen t case is  clear. Stew art s 
case, fo r  th e  reasons I  have m entioned , does 
n o t app ly . I  do n o t th in k ,  m oreover, th a t 
any g re a t in ju s tic e  w i l l  be done to  ra ilw a y  com
panies b y  o u r p resen t decision. T he  com
panies, I  have no doub t, w i l l  a lw ays g u a rd  
them selves b y  m a k in g  a co n d itio n  th a t they  
w i l l  n o t be lia b le  fo r passengers’ luggage beyond 
the  s ta tu to ry  w e ig h t unless i t  is  w e ighed and 
pa id  fo r  a cco rd ing ly . B u t,  as we a ll know , m any 
people c a rry  w ith  them  an am oun t o f luggage in  
excess o f th e  p rescribed  w e ig h t, and few people 
w i l l  ever w e igh  and pay fo r  i t .  T h a t w ou ld  be a 
reasonable co n d itio n , and th e  consequence o f i t  
w ou ld  be th a t th e  companies w ou ld  be p ro tected. 
H ow ever, be th a t  so o r no t, I  th in k  the  present 
case is  c le a rly  w ith in  the words of the  A c t ,  and 
th a t  o u r ju d g m e n t m u s t be fo r  th e  p la in t if f .

A mphlett, B .— I  am o f the  same op in ion , and I  
sha ll n o t add a n y th in g  to w h a t m y  learned b ro th e r 
B ra m w e ll has said w ith  rega rd  to  these sta tu tes  
o f the  31 &  32 Y ic t .  c. 119, o r  th e  31 &  35 V ie t,  
c. 78. I  also agree, w ha tever be th e  co n s tru c tio n  
o f th e  7 th  section o f th e  R a ilw a y  and Canal T ra ffic  
A c t,  th a t  th a t  section is  made app licab le  by these 
la te r  A c ts  to  the  case o f steam  packets and th e ir  
tra ff ic  in  the same w ay as to  the  com pany’s o rd i
n a ry  tra in s  ru n n in g  on th e ir  line3.

T hen  the  question  comes—and i t  is  a ve ry  
im p o r ta n t one, and I  am o n ly  su rp rised  th a t 
up  to  th is  presen t tim e  there  has been no 
a u th o r ita tiv e  decis ion  upon i t  — the  question, 
1 say, comes, w he the r o rd in a ry  passengers’ lu g 
gage is  inc lu d e d  in  the te rm s  “  a rtic les , goods, 
o r th in g s ,”  w h ich  are m entioned  in  the  7 th  
section o f th e  A c t  o f 1851. I t  w ou ld  be 
v e ry  im p o rta n t, o f course, to  have the  question  
decided w he the r o r n o t ra ilw a y  companies are 
com m on carrie rs , and sub jec t to  the lia b ilit ie s  o f
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com m on ca rrie rs  w ith  respect lo  passengers’ 
luggage . T h a t has heen, fo r  th e  purposes o f 
th e  a rgum en t, v e ry  p ro p e r ly  a d m itte d  b y  
M r. W i l l is  to  be so, and i t  re a lly  w o u ld  
be a lm ost im possib le  to  contest i t  a t th is  tim e  
o f d a y ; because the re  are tw o  pos itive  dec i
sions on tbo  p o in t— nam e ly , R icha rds  v. The L o n 
don ,B righ ton , and  South Coast R a ilw a y  Company 
<7 0 . B. 829; 18 L . J. 251), and Le  C onteur v. 
The London  a n d  South- Wt stern R a ilw a y  Com- 
p ony  (13 L . T . Rep. N . S. 3 25 ; L . 'R e p .  1 
Q. B . 54; 35 L .  J . 40, Q .B .; 12 J u r . N . S. 
266.) In  b o th  o f these cases i t  was decided 
th a t w ith  rega rd  to  passengers’ luggage  ra ilw a y  
companies are com m on ca rrie rs . T he re  were some 
v e ry  w e ig h ty  observations made againBt th a t  
v ie w  o f the  case in  T a lly ’s case (L . Rep. 6 C. P. 
44), b y  M r. Justice  W il le s ; b u t those observa
tions  were no t re a lly  necessary fo r  the  de c i
s ion o f th a t case. The  m a tte r  was aga in  
b ro u g h t before the C o u rt o f  Queen’s Bench in  
M acrow  v. The Oeeal Western R a ilw a y  C om pany  
(u b i s u p ), w here T a lly ’s caso was c ited  and 
fu l ly  d iscussed; and M acro w ’s case is  also an 
o th e r c lear decision on th e  p o in t in  question. 
The  ra ilw a y  com pany, there fore , be ing  c le a rly  
com m on ca rrie rs , any sub ject to  l ia b i l i t y  as 
such, th e  question is w h e th e r upon any fa ir  con
s tru c tio n  o f  the 7 th  section, and d is tin c tio n  can be 
d raw n  between “  goods ”  ca rr ie d  by th e  com pany 
as luggage  and “ g o o ds ”  ca rrie d  by them  in  the  
o rd in a ry  w ay as m eichandise. I  confess th a t I  
can see none.

Then M r. W il l is  a rgued  th a t the  la s t prov iso , 
w h ich  was th a t  no specia l co n tra c t between th e  
com pany and an y  o th e r pa rties , as to  the  re 
ce iv in g , fo rw a rd in g  and  d e liv e r in g  o f any a rtic les , 
& o , sha ll be b in d in g  upon o r  a ffec t any such 
p a rty , excep t the  same be s igned by h im , o r 
by  the  person d e liv e rin g  such an ie les , &c., m ean t 
and was o n ly  app licab le  to  o rd in a ry  m erchandise, 
o r goods sent by  com m ercia l people in  the  o rd in a ry  
w ay by goods tra in s  ; bu t, in  m y  op in ion , the w ords 
o f  th is  section app ly  e q u a lly  to  the case o f luggage 
w h ich  we are now cons ide ring . Then we were pressed 
w ith  tb e n rg u m e n ta b  inconven ien 'i, th a t i t  w ou ld  be 
excessively inco n ve n ien ta n d  p ra c tic a lly  im possib le  
fo r  a passenger, a t the  m om ent o f s ta rt in g , to  have 
to  s ign  a special con trac t. I  q u ite  agree th a t  i t  
w o u ld  be p ra c tic a lly  im p o s s ib le ; and th a t any 
com pany w ho ins is ted  upon i t  w ou ld  doubtless lose 
a vast dea l o f tra ffic , and w ou ld  p robab ly  n o t long  
con tinue  to  in s is t on i t .  B u t is th a t re a lly  so? 
P a rlia m en t w ou ld  say, “  Y ou , the  ra ilw a y  com pany, 
p ra c tic a lly  have a m onopo ly  in  th e  c a rry in g  o f 
passengers, and you m us t n o t be a llow ed to  te l l  a 
passenger th a t you  w il l  n o t ca rry  h im  unless he 
signs a special con tra c t.”  N ow , th e  L e g is la tu re  
has a lready sa id  th a t i f  ra ilw a y  companies do n o t 
have a special con trac t w ith  th e ir  passengers they  
sha ll bo liab le  as com m on ca rrie rs  ; and a lth o u g h  i t  
m ay be as m y  learned b ro th e r has observed, th a t 
i t  is  a s lip  in  th e  A c t  of P a rlia m en t, and th a t i t  was 
never in tended , 1 confess I  cannot see th a t the re  is 
any ve ry  g re a t ha rdsh ip  in  a ra ilw a y  com pany be ing  
ob liged to  take  a passenger’s luggage as com m on 
ca rrie rs , o r  a t a ll events th a t they shou ld  n o t be 
able to  free themselves o f a com m on c a rr ie r ’s 
l ia b i l i t y  unless th e y  e lect to  do in ju r y  to  th e ir  
tra ff ic  by  in s is t in g  upon th e ir  passengers s ig n in g  
a con trac t. I  do n o t th in k ,  the re fo re , th a t the  
a rg u m e n t ab inconvenient! o u g h t to  p re va il aga inst

the  c lear and d is t in c t w ords o f  the s ta tu te  ; and we 
shou ld  be w rong  to  raise  exceptions w h ic h  re a lly  
do n o t and neve r were in tended  to , e x is t upon 
such g rounds.

T he re fo re  o u r ju d g m e n t m ust be fo r  th e  p la in 
t i f f .

H udpleston, B .— F o r the reasons sta ted by m y 
learned b ro the rs  I  ho ld the same op in io n  as they 
have expressed on the m atte r, and I  th in k  i t  obvious 
th a t  th e  p rov is ion  a t th e  end o f Beet. 16 o f toe 
A c t  of 1868 re fe rs to  th re e  sects. 14, 15, and
16.

I f ,  then , th a t be so, w ha t is the  m ean ing  o f the 
7 th  section o f th e  A c t  o f 1854? N o w  I  f in d  th a t 
th a t section has undergone a ju d ic ia l decis ion 
in  th e  house o f L o rds . Jn  tho  case o f Peek v. N o r th  
S ta ffo rdsh ire  R a iliv a y  Com pany  in  th e  H ouse o f 
L o rd s  (8 L . T . Rep. N . S. 768 ; 10 H . o f L,. Cas. 
473 ; 32 L .  J. 241, Q. B . ; 9 J u r. N . S. 914), L o rd s  
W e s tb u ry  and W ensleyda le  adopted the decision o f 
Je rv is , O .J. in  the  case o f Sim ons  v. The G reat 
Western R a ilw a y  C om pany  18 C. B . 805 ; 26 L .  J. 
55, C .P .) and o f W illia m s , J ., d e liv e rin g  th e  ju d g 
m e n t o f the  C o u rt o f E xcheque r C ham ber in  the 
case o f M cM anus  v . The Lancash ire  and  Yorkshire, 
R a ilw a y  Com pany  (4 H . &  N . 327; 28 L .  J . 353, 
E x .) , and he ld  th a t in  fa c t “  special co n tra c t ”  and 
“ c o n d it io n ”  in  the  s ta tu te  were synonym ous; 
w h ils t  L o rd s  C ra n w o rth  and C he lm sfo rd , in  th e  
same case, he ld  th a t they were tw o  d iffe re n t 
th in g s , and th a t  a c o n d itio n  be ing  a reasonable 
one need n o t be signed. L o rd  W e s tb u ry , L .  C. 
the re  exp la ined w h a t he unders tood  to  be the 
m ean ing  o f the  7 th  section, and said (8 L .  T . Rep.
N . S. 770): “  I  th in k  th a t the tru e  co n s tru c tio n  
o f th a t section m ay be expressed in  a few  w ords. 
I  take  i t  to  be e q u iva le n t to  a s im p le  enactm ent 
th a t no genera l no tice  g ive n  by a ra ilw a y  com 
pany sha ll be va lid  in  law  for the purpose ot l im i t 
in g  the  com m on law  lia b il i ty  of the com pany as 
ca rrie rs . Such com m on law  l ia b i l i t y  m ay be 
lim ite d  to  such cond itions  as the  c o u rt o r ju d g e  
sha ll d e te rm ine  to  be ju s t  and reasonable ; b u t 
w ith  th is  p rov iso , th a t a n y  such co n d itio n  so l im i t 
in g  the l ia b il i ty  o f the com pany sha ll be em bodied 
in  a specia l co n tra c t in  w r it in g  between th e  com 
pany and th e  ow ner o r  person d e liv e r in g  the 
goods to  the  com pany, and w h ich  co n tra c t in  w r i t 
in g  sha ll be s igned by  such ow ner o r person .”  
(See 1 S m ith ’s L .  0 . 7 th  ed it., p. 236.) The  w ords o f 
the  A c t  expressly  sta te  th a t any c o n d itio n  h a v in g  
fo r  its  ob jec t the  re lie f o f a ra ilw a y  com pany from  
l ia b i l i t y  lo r  neg lect o r  de fau lt o t such com pany 
shall be n u ll and void.

I f  th a t be so, the  que s tion  arises w h e th e r pa s 
sengers’ luggage  is “  goods ”  w ith in  th e  m eaning 
o f th e  7 th  section ? M r. W il l is  tr ie d  to  d raw  some 
d is tin c tio n , and  said, th a t th a t A c t m ere ly  app lied  
to  “  goods ”  w h ich  were sent, and n o t to  luggage 
w h ich  was ca rried  by the passengers ; and he u rged  
th a t th a t was so n o t on ly  upon the  w ords o f the 
section them selves b u t also from  th e ir  co llocation. 
N o w  th e  w ords them selves seem to  me to  be 
ve ry  general, and q u ite  to  inc lude  passengers’ 
lu g g a g e ; and, w ith  reference to  th e  co llocation, 
i t  seems to  me th a t  th e  section deals w ith  tw o  
classes o f m atte rs , nam ely, f irs t ,  “  horses, ca ttle , 
o r o ther an im a ls ,”  and then  takes ano ther 
claBS, nam e ly , “  a rtic les , goods, o r th in g s ,”  and 
i t  speakB o f “  the  rece iv ing , fo rw a rd in g , o r de
l iv e r in g  the reo f.’ ’ N o w  is n o t passengers’ luggage
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“  goods ”  w h ich  are “  rece ived  ”  a t th e  com pany ’s 
s ta tio n , and in  th e  o rd in a ry  course o f  events 
“ fo rw a rded ”  thence by the com pany and “ d e live re d ”  
b y  them  a t the  s ta tio n  o f i ts  des tin a tio n  P I  
apprehend th a t i t  c le a rly  comes w ith in  the m ean
in g  o f those w ords  in  th e  section in  question. I  
f in d  th a t in  M acrow  v. The G reat Western R a i l 
w ay C om pany (ub i sup.), O ockburn , O.J., d e liv e r
in g  the  ju d g m e n t o f tne C o u rt o f Queen’s B ench 
in  th a t case, deals w ith  th is  question  in  th e  s p ir i t  
in  w h ich  m y  b ro th e r A m p h lo tt  has trea ted  i t  on 
th e  p resen t occasion. T he  learned L o rd  C h ie f 
Justice  (a t p. 619 o f 21 L .  T . Rep. N .S .) said, 
“  T he  im p o s s ib ility  o f  t ra v e llin g  w ith o u t the  
accom panim ent o f a ce rta in  q u a n tity  o f lu g g a ge  
fo r  the personal c o m fo rt and convenience o f the 
tra v e lle r  has led, fro m  the ea rlies t tim es, to  the  
p ractice  on the  p a rt o f ca rrie rs  o f passengers fo r  
h ire , o f ca rry in g , as a m a tte r  o f course, a rea
sonable am oun t o f lu g g a ge  fo r  th e  accom m o
da tion  o f th e  passenger, and o f cons ide ring  the 
rem u n e ra tio n  fo r the  ca rriage  o f  such luggage 
as com prehended in  th e  fa re  pa id  fo r  th e  con
veyance of th e  passenger?. U n d e r th e  o lder 
system  o f  tra v e ll in g  by stage coaches, canal 
boats, o r  vessels, &c., th e  am o u n t o f luggage  
to  be thus  ca rrie d  free  o f charge  was com m on ly  
made p a rt o f th e  co n tra c t by  express s tip u la tio n  
o r no tice  fro m  the  ca rr ie r. U n d e r th e  m odern  
system  o f  ra ilw a y  conveyance, i t  is fixed  and re 
gu la ted  b y  the  va rious A c ts  o f P a rlia m e n t u n d e r 
w h ich  ra ilw a ys  have been established. T he  p ro 
v is ion  f ix in g  the  a m o u n t o f luggage w h ich  the 
tra v e lle r  sha ll be e n tit le d  to  take  w ith  h im  free 
o f charge, has a tw o fo ld  o b je c t ; f irs t ,  th a t  o f 
secu ring  to  th e  tra v e lle r  th e  conveyance o f a 
reasonable am oun t o f luggage  ; and, secondly, 
th a t of p ro te c tin g  the  c a rr ie r  fro m  a ll d ispu te  as 
to  th e  am o u n t o f  luggage w h ich  the  passenger 
m ay c la im  to  have ca rried , as w e ll as of e n t it l in g  
th e  fo rm e r to  a p rope r rem u n e ra tio n  fo r  the  
ca rriage  o f luggage  in  excess o f  the  q u a n tity  thus 
fixed  b y  s ta tu te . Besides thus  f ix in g  the  quan tum  
o f  luggage  w h ic h  the  passenger sha ll be e n tit le d  
to  have ca rried  free  o f charge, th e  ra ilw a y  A c ts  
have, in  c o n fo rm ity  w ith  the p ractice  o f ca rrie rs  
under th e  o ld  system , taken  care expressly  to  
l im it  the  r ig h t  o f the  passenger so c a rry in g  
luggage, w h ich  m us t be taken  to  mean th e  
personal luggage  o f th e  tra v e lle r. T he  con
veyance o f  th e  personal luggage  o f the  passenger 
be ing  o b v io u s ly  fo r h is  convenience, and the re fo re  
a necessary, as i t  were, to  h is  conveyance, i t  m ay 
be th o u g h t th a t th e  l ia b i l i t y  o f th e  c a rr ie r  in  re 
spect o f the  safe conveyance o f passengers’ luggage 
shou ld  have been co-extensive on ly  w ith  the  l ia 
b i l i t y  in  respect o f th e  safe ty o f th e  passenger. 
T he  law , however, is— now too f i r m ly  se ttled  to  
a d m it o f be ing shaken— th a t the  l ia b i l i t y  o f com m on 
carrie rs  in  respect o f a rtic les  carried  as passengers’ 
luggage  is  th a t  o f c a rry in g  “  goods,”  as d is t in 
gu ished  fro m  th a t of c a rry in g  o f passengers ; 
unless, indeed, w here the passenger h im se lf takes 
the personal charge o f them , as in  T a lly  v. 
The G reat Western R a ilw a y  Com pany  (u b i sup.), 
in  w h ich  case o th e r considera tions arise .”  I  th in k  
th a t  th a t is  conclusive. A s  to  S te w a rt v . The 
London  and  N o rth -  Western R a ilw a y  Com pany, on 
w h ich  the  defendants here re ly , I  th in k  th a t m y  
b ro th e r B ra m w e ll has ve ry  c lea rly  d is tin g u ish ed  
th a t  case fro m  the  present one.

F o r  these reasons I  th in k  th a t  th e  rep lica tions

[E x .  D iv .

are good, and th a t the re  m u s t be ju d g m e n t fo r  th e  
p la in t if f .

W illis ,  fo r  the  defendants, app lied  fo r  leave to  
add a plea to  th e  effect th a t  th e  co n tra c t was n o t 
made in  E n g la n d  b u t in  F rance , and was th e re 
fo re  n o t governed  by E n g lis h , b u t b y  F rench  
law .

Bramwell, B .— T h is  is ra th e r  la te , b u t  i t  s tr ike s  
me th a t the defendants o u g h t to  have the o ppor
tu n ity  o f d o in g  i t  a t th e ir  ow n cost, because, had 
th e y  pleaded i t  before, i t  w o u ld  have been a rgued 
now and a t no g re a te r expense. O n paym en t, 
the re fo re , by the  defendants, o f a ll costs occasioned 
to  the p la in t if f  by  the plea no t h iv in g  been pleaded 
before, the defendants m ay add the desired plea, 
th e  p la in t if f  be ing  a t  l ib o r ty  to  re p ly , take  issue, 
and dem ur. T he  costs o f th e  p resen t d e m u rre r 
to  fo llo w  the  event.

Judgm ent f o r  the p la in t i f f  accord ing ly .

S o lic ito r  fo r the  p la in t if f ,  H . J . Coborn.
S o lic ito r  fo r  th e  defendants, W . R . Stevens.

F r id a y ,  N ov. 5, 1875.

(Before  Cleasbv and Amphlett, B B .)

Jones v . A damson and another.

S h ip  and sh ip p in g — C h a rte r-p a rty — Breach o f  con
tra c t to lo a d —D etention o f  sh ip— Dem urrage—  
Damages —P roxim ate  cause— Remoteness.

The p la in t if f 's  sh ip was chartered by the defendants  
u nder a  cha rte r-pa rty , whereby i t  was agreed 
th a t the ship should go to a fo re ign  p o r t  f o r  a  
c a rg o ,“  and  there in  the usua l a n d  custom ary  
m anner load in  her reg u la r tu rn , ’ ’ a  cargo, &c. 
The sh ip  w ent to the p o rt but was not, ow ing to 
the defendants’ de fau lt, ready to load when her 
tu rn  came, an d  consequently had to w a it fo r  eleven 
days before her tu rn  came aga in . W hen i t  d id  
come round  a g a in  the sh ip  was ready, but the 
w in d  having  m eantim e come on to blow h a rd , an d  
the ha rbour being crowded w ith  sh ipp ing , the 
harbour m aster w ould no t a llo w  the ship to move 
up  to the load ing  berth, whereby she was detained  
f o r  a p e rio d  o f  three days fu r th e r .

I n  an  action on the cha rte r-p a rty  fo r  damages as 
demurrage fo r  detention o f  the ship, i t  was 

H e ld  by the C ou rt (Gleasby an d  Am phle tt, B B .), 
tha t, inasm uch as the d e fa u lt o f  the defendants 
in  no t being ready f o r  the “ f ir s t  tu rn  ”  was the 
p ro x im a te  cause o f  the fu r th e r  detention o f  the 
sh ip  d u rin g  the three days, the p la in t i f f  was 
entitled  to recover damages as dem urrage f o r  the 
detention o f  h is ship d u rin g  the three days as 
w e ll as d u rin g  the eleven days.

T his  was an action by the plaintiff upon a charter- 
party to recover damages from the defendants as 
demurrage for the detention of the plaintiff’s 
vessel at the port of loading.

T he  action  came on fo r t r ia l  before  H udd leston , 
B . a t the  sum m er assizes 1875, a t L iv e rp o o l, upon 
w h ich  occasion i t  appeared th a t  by  a clause in  the  
c h a rte r-p a rty  in  question  i t  was p rov ided  th a t  th e  
sh ip  shou ld  go to  a fo re ig n  p o rt fo r  a cargo  o f 
coals, and there  “  in  the  usua l and custom ary 
m anner load in  h e r re g u la r tu rn  a cargo,”  A c. 
T he  sh ip  w en t to  th e  p o rt nam ed, b u t when h e r 
« tu rn  ”  came she was no t, th ro u g h  th e  d e fa u lt o f 
th e  defendants, ready to  load, and, consequently, 
she lo s t one tu rn ,  and had to  w a it  e leven days
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before h e r “  tu rn  ”  came aga in . W h e n  th a t  came 
ro u n d  aga in  she was ready. T he  w in d , however, 
had in  th e  m ean tim e  come on to  b low  h a rd , and 
th e  h a rb o u r b e in g  crow ded w ith  sh ip p in g , th e  
h a rb o u r m aste r w o u ld  n o t p e rm it th e  p la in t if f ’s 
sh ip  to  be taken  a longside th e  lo a d in g  place in  the  
ha rbou r, fo r  fea r o f an accident fro m  co llis io n , &c., 
and in  consequence she was detained fo r  a fu r th e r  
p e rio d  o f th re e  days. T he  p la in t if f  then  cla im ed 
damages, as dem urrage , in  th e  p resen t ac tion  fo r 
th e  d e ten tio n  o f th e  sh ip  and loss o f t im e  fo r  the  
w ho le  p e rio d  o f fo u rte e n  days. T he  ju r y  found  
th a t  the loss o f  th e  “ f i r s t  t u r n ”  to  load was 
occasioned b y  th e  d e fa u lt o f the  defendants, and 
gave a v e rd ic t fo r  th e  p la in t if f ,  w ith  damages fo r  
th e  d e ten tio n  o f his vessel, such damages in c lu d in g  
th e  sum  o f 93Z. 15*. as dem urrage  fo r  th e  th ree  
days d u r in g  w h ich  th e  vessel was p reven ted  by  
th e  h a rb o u r m aster fro m  m o v in g  up  to  th e  load ing  
b e rth  as before  m entioned , and leave was reserved 
to  th e  defendants, b y  the  learned ju d g e , to  m ove 
to  reduce th e  damages b y  such las t-m en tioned  
sum.

B e n ja m in , Q.O. (w ith  w hom  was F oa rd ), on the 
p a rt o f the  defendants, now  m oved fo r  a ru le  to  
th a t  e ffect a cco rd ing ly , and a rgued th a t the  de
fendants w ere  in  no m anner responsib le  fo r th e  
de lay and d e ten tio n  d u r in g  the  th ree  days, such 
d e te n tio n  b e in g  th e  re s u lt e n tire ly  o f “  p e rils  o f 
th e  sea.”  I t  is n o t contended fo r a m om ent th a t 
th e  defendants are n o t lia b le  fo r  th e  delay in  n o t 
be ing  ready to  load w hen the  vessel’s f ir s t  tu rn  
came, w hereby she had to  w a it t i l l  he r re g u la r tu rn  
came aga in  ; b u t w hen th a t second tu rn  came she 
was ready, and  i t  was b y  no act o r  om ission o f th e  
defendants th a t  s h e d id n o t then  proceed to lo a d ; b u t 
i t  was th e  a c t o f  th e  p o rt a u th o r ity , ove r w h ich  th e  
defendants had no co n tro l, and  th e y  are n o t lia b le  
o r  responsib le  fo r th e  consequences re s u lt in g  fro m  
i t .  T he  damages c la im ed  fo r  these th re e  days are too 
rem ote , and arise fro m  a cause and a s ta te  o f th in g s  
w h ic h  th e  pa rties  never con tem pla ted . T hey  are 
n o t th e  n a tu ra l re s u lt o f th e  f ir s t  d e fa u lt o f the  
defendants, and th e  damages, there fore , o u g h t to  be 
reduced b y  th e  am o u n t m entioned , nam ely, 
931. 15*.

C l e a s b y , B .(a )— I  am o f op in ion  th a t  in  th is  
case we o u g h t n o t to  g ra n t a ru le  fo r  th e  reduc
tio n  o f th e  damages on th e  g ro u n d  on w h ic h  i t  has 
been asked fo r  b y  th e  learned  counsel fo r th e  
defendants. T he  de ten tio n  o f  th e  p la in t if f 's  vessel 
fo r  th e  th re e  days m uBt p ro p e rly  be taken  in to  
cons ide ra tion  as p a rt o f th e  damages sustained b y  
h im . T he re  w ere n o t tw o  separate de ten tions, 
b u t  o n ly  one. The  defendants ’ co n tra c t was to  
“  load  in  re g u la r  tu rn , ”  and i t  was n o t a question 
o f th e  f ir s t  tu rn  o r  th e  second tu rn .  T he  defen
dants d id  n o t load th e  sh ip  “  in  re g u la r  tu rn , ”  and 
i t  was the  breach o f th e ir  co n tra c t in  th a t  respect 
th a t  caused the  de lay and de ten tion  o f th e  sh ip  
fo r  fourteen  days a ltoge the r. M r .  B en jam in  has 
a rgued  th a t th e  defendants are no t to  be h e ld  
respons ib le  fo r  the  th re e  la s t days o f th e  fourteen , 
because th e  de ten tion  o f the  vessel d u r in g  th a t 
la t te r  pe riod  was caused, n o t b y  any d e fa u lt on 
th e  p a r t  o f th e  defendants, b u t by  events and c ir 
cum stances ove r w h ich  they  had no co n tro l. I  
cannot agree w ith  th a t a rgum en t. I t  seems to  
me th a t  th e  p ro x im a te  cause o f  th e  de ten tio n  o f 
th e  vessel d u r in g  those th re e  days was th e  d e fa u lt

o f  th e  defendants in  n o t be ing  ready  to  load when 
th e  vessel’s f ir s t  o r  “  re g u la r  ”  tu rn  a rrived , and so 
n o t p e rfo rm in g  th e ir  co n tra c t, and th a t  i t  was n o t 
th e  re s u lt  o f  any v is  m a jo r, o r  any acciden t over 
w h ich  th e  defendants can be said to  have had no 
co n tro l.

A m  phlett, B .— I  am  e n tire ly  o f  th e  same op in ion .
B u ie  refused.

S o lic ito rs  fo r  th e  p la in t if f ,  Chester, U rq uh a rt, 
and Co., fo r  G il l  and A rcher, L iv e rp o o l.

S o lic ito rs  fo r  th e  defendants, B . M il le r  and 
W iggins.

C O M M O N  P L E A S  D IV IS IO N .
K eported  by P . B . H u tch in s  and Cy r il  D odd, Esqs., 

B arris te rs-a t-Law .

M a y  3 and  10 ,1876.

C r e e n  v. W e ig h t .

S h ipow ne r an d  master— Seasonable notice o f  d is 
m issa l.

The m aster o f  a  sh ip  in  the absence o f  express 
s t ip u la tio n  in  the contract o f  h ir in g ,  is  entitled  
to reasonable notice o f  d ism issa l f r o m  the s h ip 
owner.

T h is  was an action  fo r  w ro n g fu l d ism issa l, b ro u g h t 
b y  the  p la in t if f ,  w ho  had been in  th e  de fendan t’s 
e m p lo ym e n t as cap ta in  o f a sh ip , aga ins t the  
defendant, w h o  was a sh ipow ner. T he  p la in t i f f  had 
entered in to  an agreem ent w ith  th e  de fendan t to  
ac t in  h is service  as cap ta in  o f th e  sh ip  C ity  Camp, 
a t  a sa la ry  a fte r  th e  ra te  o f 180Z. a ye a r; th e  
wages w ere to  b e g in  w hen th e  p la in t if f  jo in e d  the 
sh ip . T h e  question  on w h ich  th e  decis ion  tu rn e d  
was w h e th e r e ith e r p a r ty  cou ld  de te rm ine  the  
agreem ent w ith o u t no tice , and th e  clause in  the  
agreem ent re la t in g  to  th is  question  was as fo llo w s : 
“  S hou ld  owners re q u ire  capta in  to  leave th e  
sh ip  abroad, h is  wages to  cease on th e  day he is 
re q u ire d  to  g ive  up  th e  com m and, and th e  owners 
to  have th e  o p tio n  o f p a y in g  o r n o t p a y in g  h is  ex
penses t ra v e ll in g  hom e.”  T he  de fendan t d is 
m issed th e  p la in t i f f  in  L iv e rp o o l w ith o u t no tice , 
and w ith o u t any reasonable cause, a fte r  th e  sh ip  
was p a r t ly  loaded fo r  an o u tw a rd  voyage, and i t  
was fo r  th is  d ism issa l th a t  th e  p resen t ac tion  was 
b ro u g h t. T he  case was tr ie d  before L u s h , J., a t 
th e  L iv e rp o o l W in te r  Assizes 1875, and th e  v e rd ic t 
was d irec te d  to  be entered fo r  th e  defendant. 
A  ru le  n is i  was a fte rw a rds  ob ta ined  fo r  a new 
t r ia l  on th e  g ro u n d  o f m isd ire c tio n  b y  th e  learned 
ju d g e , in  r u l in g  th a t  th e  p la in t if f ,  h a v in g  agreed 
to  th e  te rm s  o f th e  engagem ent, cou ld  be d is 
m issed w ith o u t notice.

T. I I .  James showed cause.— T he  agreem ent does 
n o t e n tit le  th e  p la in t i f f  to  no tice  i f  he is  d ischarged  
abroad, fo r  i f  he is e n tit le d  to  no tice  u n d e r such 
circum stances th e  p ro v is io n  th a t  wages are to  
cease fro m  th e  day w hen th e  ca p ta in  is  re q u ire d  
to  g ive  up  th e  com m and w ou ld  have no m eaning, 
and the re  is  n o th in g  in  th e  agreem ent to  show 
th a t he is  e n tit le d  to  no tice  i f  d ischarged in  th is  
co u n try . W h e re  th e re  is  no specific agreem ent as 
to  no tice , th e  question  m u s t be de te rm ined  b y  
custom  : M an le y  S m ith  on M as te r and S ervan t, 
page 77, 3 rd  e d itio n  ; b u t w here the re  is  no  s tip u 
la t io n  and no custom  th e re  is  no r ig h t  to  notice. 
I n  th e  cases w here i t  has been h e ld  th a t  no tice  
was necessary, th e re  has a lw ays been evidence of 
custom , a3 in  Jliscox v . B a tche llo r (15 L .  T . Rep.(a) K e l l y , C.B., had left the court.
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N . S. 543). I n  F o x a ll v. The In te rn a t io n a l L a n d  
C redit Com pany  (16 L .  T . Rep. N . S. 637), the  
ju r y  fo u nd  th a t th e  custom  was p roved . H e re  
no tice  is excluded b y  the  con trac t.

Herschell, Q.C. (M ‘C onnell w ith  h im ) in  support 
of the  ru le . T he  ru l in g  of th e  lea rn e d  ju d g e  a t 
the  t r ia l  cannot be supported. I t  m u s t be ad
m itte d  th a t th e re  is  no in fle x ib le  ru le , b u t  an 
in d e fin ite  h ir in g  is  p r im d  fa c ie  a y e a rly  h ir in g  : 
( I t .  v . The In h a b ita n ts  o f  H am preston, 5 T . R . 
205.) I f  th e  p la in t i f f  can be d ism issed a t an y  tim e  
w ith o u t notice, he can leave th e  se rv ice  a t any 
tim e  w ith o u t no tice , and  th is  cannot have been 
the  in te n tio n  o f th e  p a rtie s . T he  p la in t i f f  was a t 
least e n t it le d  to  such no tice  as was reason
able u n d e r th e  c ircum stances. T h is  v ie w  is 
consis tent w ith  th e  law  as la id  dow n b y  
P o llock , C .B ., in  F a irm a n  v . O ahford  (5 H . &  N . 
635; 29 L .J . 459, E x .) , w here  he says, “  th e re  is no 
in fle x ib le  ru le  th a t  a genera l h ir in g  is  a h i r in g  fo r  
a y e a r ; each p a rt ic u la r  case m u s t depend on its  
own circum stances. P ro m  m uch  experience o f  
ju r ie s  I  have come to  th e  conclus ion  th a t  usu a lly  
the  in d e fin ite  h ir in g  of a c le rk  is  n o t a h ir in g  fo r  a 
yea r abso lu te ly , b u t ra th e r  one de te rm inab le  by  
th re e  m o n th s ’ no tice .”

C ur. adv. vu lt.

M a y  10.— The ju d g m e n t o f th e  co u rt (L o rd  
C o le ridge  C .J., and A rc h ib a ld  and L in d le y  JJ .) , 
was de live red  by

L o rd  Coleridge C.J.— T h is  was an ac tion  tr ie d  
before m y  b ro th e r L u s h , a t L iv e rp o o l, in  Dec. 
1875, in  w h ich  he d ire c te d  a v e rd ic t to  be entered 
fo r  tb e  defendant, and we have to  de te rm ine  
w h e th e r th a t d ire c tio n  was co rrec t.

T he  p la in t if f  had been th e  m aste r o f th e  sh ip  C ity  
Cam p,u n d e r a w r it te n  co n tra c t dated th e  2 8 thM a rch  
1875, fro m  th a t  day u n t i l  th e  10 th  A u g . 1875, w hen 
he was d ism issed, n o t fo r  m isconduct, b u t w ith o u t 
notice, th e  de fendan t co n tend ing  th a t  by  th e  te rm s  
o f the co n tra c t between th e  p la in t i f f  and h im s e lf, 
the  p la in t i f f  was n o t e n tit le d  to  a n y  no tice  before  
d ism issa l. O th e r p o in ts  arose in  th e  case, b u t 
Were n o t d iscussed before u b .

T he  a c tio n  was b ro u g h t fo r a d ism issa l, 
w ro n g fu l in  be ing  w ith o u t no tice , and th e  
sole question  a rgued  was w he ther, under the  
con trac t, the  p la in t if f  was e n t it le d  to  no tice  
before d ism issa l, and on th is  s ing le  p o in t 
m y  b ro th e r L u sh  d irec te d  th e  v e rd ic t fo r  the  
defendant.

T he  co n tra c t, so fa r  as i t  is  m a te r ia l to  set 
*t o u t, was as fo llow s : “  I  he reby accept th e  
com m and o f th e  sh ip  C ity  Camp  on th e  fo llo w - 
m g  te rm s : S a la ry  to  be a t and a fte r th e  ra te  o f 
180Z. s te r lin g  pe r annum .”  T he n  fo llo w e d  ce rta in  
o th e r te rm s n o t m a te ria l, and  then— S hou ld  
owners req u ire  cap ta in  to  leave the  sh ip  abroad, 
b is wages to  cease on th e  day he is  re q u ire d  to  
8 've  up  th e  com m and, and th e  ow ners have the  
op tion  o f p a y in g  o r  n o t p a y in g  h is  expenses 
tra v e llin g  home. W ages to  beg in  w hen cap ta in  
lo in s  the  sh ip . F ra n c is  G reen, m aste r C ity  Camp.”

I t  was contended fo r  th e  p la in t if f  th a t  u n d e r th is  
con trac t he was e n tit le d  to  a reasonable no tice  
before d ism issa l, a t any ra te  i f  d ism issed in  th is  
c o u n try  ; b u t m y  b ro th e r L u sh  he ld  th a t he was 
c o t ;  b u t upon  cons idera tion  we are o f  op in io n  th a t  
be was.

The re la tio n  o f  th e  m aste r o f a sh ip  to  h is 
em ployer, th e  sh ipow ner, is  n o t one in  w h ich ,

in  th e  case o f an in d e fin ite  h ir in g ,  th e  law  has 
made, and the re  was no evidence o f  any custom  
m a k in g , the  h ir in g  a h ir in g  fo r  a year, o r fo r  any 
o th e r d e fin ite  tim e , n o r the  no tice  b y  w h ic h  the  
service is  to  be de term ined  ce rta in . A s  to  tb e  
h ir in g  we adopt th e  language o f P o llo ck , C .B . in  
d e liv e r in g  the  ju d g m e n t o f the  c o u rt in  F a irm a n  
v . O ahford  (5 H . &  N . 635 ; 29 L .  J . 450, E x ,)  :
“  There  is  no in fle x ib le  ru le  th a t an in d e fin ite  
h ir in g  is  a h ir in g  fo r  a year. E ach  p a rt ic u la r  case 
m u s t depend u pon  its  ow n c ircum stances.”  A s  
to  th e  no tice  we th in k  th e  Bound cons tru c tio n  o f 
th e  co n tra c t before us is  th a t, except in  th e  s ing le  
case p rov id e d  fo r  b y  its  te rm s, the re  m u s t be a 
reasonable no tice  before  i t  can be p u t an end to  by  
e ith e r p a rty . T he  ru le  o f co n s tru c tio n  m u s t be the  
same fo r  b o th  p a rtie s  to  th e  con trac t. I f  the  sh ip 
ow ner m ay d ism iss  th e  m aste r w ith o u t no tice  on 
th e  v e ry  eve o f a voyage, the  m aste r m ay leave the  
sh ip  w ith o u t no tice  a t th e  same p o in t o f tim e . B u t 
th e  g re a t inconvenience and heavy loss w h ic h  
m ig h t be, and indeed in  m ost cases w ou ld  be, in 
f lic te d  on th e  sh ipow ner, w ith o u t an y  rem edy b y  
such a co n s tru c tio n  o f th e  c o n tra c t, i f  acted on b y  
th e  m aste r, lead  us to  believe th a t  such is  n o t and 
cou ld  n o t be the  m ean ing  o f th e  co n tra c t, n o r the  
in te n tio n  o f th e  p a rtie s  to  it .  The  loss and in co n 
venience to  tb e  m aste r fo llo w in g  upon th e  cons tru c 
t io n  contended fo r, th o u g h  n o t p o s itiv e ly  so g rea t, 
m ay be re la t iv e ly  v e ry  g re a t in d e e d ; and th is  
cons idera tion  p o in ts  to  th e  same conclusion. The  
p ro v is io n  th a t  th e  m aste r’s wages sha ll cease 
in s ta n tly  upon d ism issa l abroad m ay w e ll have 
been in tended  to  p re ve n t any question  as to  the  
sh ipow ner be ing  liab le  to  th e  w hole  expense o f 
b r in g in g  th e  m aste r back to  th e  U n ite d  K in g d o m ; 
and does n o t appear to  us to  p e rm it an a rg u m e n t 
fo r  c o n s tru in g  th e  co n tra c t so as to  enable e ith e r 
p a rty  to  p u t  an end to  i t  a t an y  t im e  w ith o u t 
no tice  o f  any k in d . Indeed, upon th e  co n s tru c 
tio n  o f th e  co n tra c t contended fo r  b y  th e  p la in t if f ,  
and i f  no  no tice  before p u t t in g  an end to  i t  was 
re q u ire d  a t any tim e  on th e  p a rt o f e ith e r m aste r 
o r  sh ipow ner, i t  is  n o t easy to  ass ign a reason fo r  
th e  in s e rtio n  o f th is  p a rt ic u la r  p ro v is io n  in to  the  
con trac t. N o r  was any sa tis fa c to ry  reason offered 
to  us w h y  th e  ru le , Expressio u n iu s  est exclusio 
a lte rius , shou ld  n o t a p p ly  to  i t .

W e  th in k ,  the re fo re , th a t  u n d e r h is  co n tra c t, as 
the  m aste r cou ld  no t, except u n d e r v e ry  unusua l 
c ircum stances, be d ism issed d u r in g  th e  c o n tin u 
ance o f a voyage, and w h ile  th e  vessel was a t sea, 
so he was e n tit le d  to  some notice , and th a t  js to  
reasonable no tice , before d ism issa l in  th is  c o u n try .

T here  is  some a u th o r ity  fo r  say ing  th a t  as 
a p ro p o s itio n  o f genera l la w  reasonable no tice  
is  to  be im p lie d  as a te rm  o f such a con tra c t 
o f h ir in g  as th is . S ir  Joh n  B y les  so la id  dow n 
th e  la w  a t N is i  P riu s , in  th e  case o f Hiscox  
v . B a tche llo r (15 L .  T . R ep. N . S. 543), and  th e  
case o f F a irm a n  v . O ahford  (5 H . &  N . 635 ; 
29 L .  J . 459, E x .) , a lready re fe rre d  to , seems, i f  the  
facts of i t  be c a re fu lly  considered, to  be an a u th o 
r i t y  to  th e  same effect. F o r  in  th e  absence o f 
s tip u la tio n  fo r  any notice, a m o n th ’s no tice  was 
he ld  reasonable to  de te rm ine  an in d e fin ite  h ir in g  
o f a c le rk , on th e  g ro u n d  th a t  th e  same c le rk  had 
accepted such a no tice  as su ffic ien t to  d e te rm ine  a 
fo rm e r in d e fin ite  h ir in g ,  also w ith o u t s t ip u la tio n  
fo r no tice  o f any k in d . I t  is now here suggested th a t 
th e  absence o f s tip u la tio n  m ade no  n o tice  neces
sary in  e ith e r o f th e  h ir in g s , w h ic h  w o u ld  have
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been a s h o rt and s im p le  g round , i f  a sound one, 
fo r  u p h o ld in g  th e  v e rd ic t in  th a t case.

B u t w ith o u t in te n d in g  to  th ro w  any d oub t 
w hatever upon these cases, we decide the  one 
before us upon its  ow n circum stances, and upon 
considera tions especia lly app licab le  to  th e  con
t ra c t  on w h ich  th e  d ispu te  arose. A n d  we th in k  
th a t th e  o rde r m u s t be abso lu te  fo r  a new  tr ia l.

O rder absolute.
S o lic ito rs  fo r  p la in tif f ,  E vans  and Lockett, L iv e r 

pool.
S o lic ito rs  fo r  th e  defendant, Gregory, How- 

dijj'es, and Go., fo r  H u l l ,  Stone, and F letcher, L iv e r 
pool.

A D M IR A L T Y  D IV IS IO N .
Reported by J. P. Aspihall and P. W. Raises, Esijrs., 

Barristers-at-Law.

J u ly  10, 11, and  25, 1876.
T he D elta.

C o llis io n — F ore ig n  ju d g m e n t— Estoppel—Res 
ju d ic a ta — L is  a l ib i  pendens.

I n  a n  action o f  co llis ion  a ju d g m e n t o f  a  fo re ig n  court 
given in  a cause between the same parties  cannot 
be p leaded os a n  estoppel unless such judgm en t 
was obtained p r io r  to the in s t itu t io n  o f  the action  
in  th is  co u n try  ;  there being no res ju d ic a ta , but 
on ly  lis  a l ib i  pendens, when the p la in t i f f  in s t i
tu ted  Ins action  here, he can c la im  to proceed to 
ju d g m e n t in  th is  coun try  i f  he chooses.

Semble a ju d g m e n t in  a  fo re ig n  cou rt aga inst a  
person n o t subject to the ju r is d ic t io n  o f  tha t 
court to be an  estoppel, m ust be a ju d g m e n t on 
the m erits , and  no t m erely by de fau lt.

T hese were cross causes o f co llis io n  in s t itu te d  
respective ly  by  th e  ow ners o f the  I ta l ia n  barque 
F rm in ia  Foscolo, and o f  he r cargo aga inst the 
F re n ch  s team ship  D elta , and the  F rench  com pany 
o f the  Messageries M a ritim e s , he r owners in te r 
ven in g , and hy the  owners o f the D e lta  aga inst 
the  owners o f the  E rm in ia  Foscolo.

T he  co llis ion  occurred  in  th e  S tra its  o f G ib 
ra lta r  on 11th A u g . 1871, and  re su lte d  in  consi
derable damage be ing  done to  bo th  vessels.

T he  p e tit io n  ( in  the  p r in c ip a l cause aga inst th e  
D elta ) was in  the  o rd in a ry  fo rm , a lle g in g  the  facts 
c h a rg in g  neg ligence aga inst the  D elta.

T he  answer, a fte r  de a lin g  w ith  th e  facts, and 
ch a rg in g  neg ligence  aga inst the  E rm in ia  Foscolo , 
con tinued  as fo llo w s :

7. The E rm in ia  Foscolo, at the time of the collision, 
was an Italian ship, and her owner was then, and always 
since has been, and now is, resident in Italy, and an 
Italian subject.

8. In  or about the month of Sept. 1871, the owner and 
master of the E rm in ia  Foscolo commenced a suit against 
the said company, the owners of the said steamship 
D elta , and against the said steamship in the court of the 
Tribunal of Commerce at Marseilles, in the republic of 
France, and prayed the said tribunal to declare the said 
owners of the D elta  responsible for the consequences of 
the collision between the E rm in ia  Foscolo and the D e lta , 
on the night of the 11th Aug., as hereinbefore mentioned, 
and to condemn the said defendants, the owners of the 
D e lta , to pay to the said plaintiffs in the said suit the 
amount of their damages and costs.

9. In  or about the said month of September 1871, the 
master of the D elta  and the company of the Messageries 
Maritimes, the owners of the said steamship, instituted 
proceedings against the master and owner of the E rm in ia  
Foscolo, and the said barque in the said Tribunal of Com
merce at Marseilles, and prayed the said tribunal to con
demn the defendants in the said suit jointly and severally,

the one as master and the other as owner of the E rm in ia  
Foscolo, to be civilly liable to pay to the said company 
the amount of the damage and losses occasioned to the 
D elta  in the said collision between the D e lta  and the 
E rm in ia  Foscolo, which had taken place in the Strait of 
Gibraltar, as hereinbefore mentioned, by the improper 
navigation of the captain of the E rm in ia  Foscolo, toge
ther with costs.

10. At the time of the institution of the said respective 
suits and proceedings, and until and at the time of the 
judgments given in the same as hereinafter mentioned, 
the said Tribunal of Commerce was a court of competent 
jurisdiction to entertain the said suits and proceedings, 
and to adjudicate thereupon, and had jurisdiction over 
the said parties to the said suits and proceedings in and 
about the premises.

11. The master and owners of the D elta  duly appeared 
as defendants in the suit brought against them by the 
said master and owner of the E rm in ia  Foscolo, in the 
said Tribunal of Commerce as aforesaid, and the said 
master and owner of the E rm in ia  Foscolo appeared and 
defended the suit brought by the said master and owners 
of the D elta . Subsequently to such appearances pro
ceedings were duly had and taken in the said suits 
before the said tribunal in accordance with the laws of 
France.

12. After several adjournments, granted at i he request 
of the master and owner of the E rm in ia  Foscolo, the 
cause which they had brought against the said company 
of the Messageries Maritimes, the owners of the D elta , 
was definitely fixed for hearing by the said tribunal upon 
the 22nd Deo. 1871. Upon the said 22nd Dec., the said 
Tribunal of Commerce delivered judgment by default 
against the plaintiffs in the said suit, and rejected their 
claim against the said company, and dismissed the said 
company from the Buit brought against them as afore
said.

13. The cause brought by the owners of the D elta  
against the master and owner of the E rm in ia  Foscolo was 
also appointed by the said Tribunal of Commerce to be 
heard upon the said 22nd Dec.; and upon the said day 
the plaintiffs in the said cause having proved their case 
to the satisfaction of the court, and the defendants in 
the said cause not appearing to contradict their evidence, 
the said Tribunal of Commerce delivered its judgment in 
the said cause, and condemned the master and owner of 
the E rm in ia  Foscolo to pay to the said company the 
amount of the los9 and damage sustained by the D elta  
by reason of the said collision, which was, by the said 
judgment, determined to have been occasioned by the 
improper navigation of the E rm in ia  Foscolo.

14. Notice of the said decrees was duly given to the said 
owner and master of the E rm in ia  Foscolo in accordance 
with the requirements of the law of France, and all 
things on the plaintiffs’ part have been done to make, and 
the said judgments have now by the law of France become, 
and are valid and conclusive, and final judgments, and 
binding upon the plaintiffs, and are still in full force 
and effect.

15. The defendant’s submit to this honourable court 
that by reason of the aforesaid judgments, the plaintiffs 
ought not to be allowed to further prosecute the suit 
against the D elta .

T o  th is  answer th e  p la in t if fs ’ s o lic ito r  rep lie d  
and, a fte r  dea ling  w ith  the  facts, a ve rred  as fo l
low s :

3. He denies the truth of the several allegations con
tained in the 8th, 9th, 10th, 11th, 12th, 13th, and 14th 
articles of the said answer.

3a. He says that if  any such puit as stated in the 8th 
article of the said answer was brought in the names of 
the master and owner of the E rm in ia  Foscolo, the bring
ing of such suit was never authorised or ratified by 
the plaintiff, the owner of the cargo of the E rm in ia  
Foscolo.

4. He says that if  any Buit wan commenced by the 
owner and master of the E rm in ia  Foscolo, as in the said 
8th article alleged, it  was commenced against the owners 
of the D elta  only and not against the D elta , and that it  
was subsequently, and before the 22nd Dec. 1871, and 
before the 18th Nov. 1871. the day of the institution of 
this suit, and before the 20th day of the same month, the 
day of the appearance of the defendants herein, aban
doned by the master and owner of the E rm in ia  Foscolo, 
and that the judgment in the 12th article of the said
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answer stated was and is a judgment of nonsuit only, 
and not a judgment on the merits.

5. I f  any such judgment, as in  the said 13th article 
alleged, was delivered by the said T ribunal of Commerce, 
i t  was delivered in  default of appearance of the said 
Master and owner of the E r m in ia  Foscolo , and w ithou t 
any evidence being previously given before the said 
tribuna l, and was not and is not a judgment on the 
merits.

6. The said owner and master of the E r m in ia  Foscolo , 
and the said owners of cargo respectively, were not, nor 
was or were any or either of them at the time of the hap
pening of the said collision, or a t any time afterwards, 
subjects or a subject of France, or resident or present 
therein.

7. The said owner and master of the E r m in ia  Foscolo, 
and the said owners of cargo respectively, had not any 
notice of the said alleged decrees w ith in  the time 
allowed by the law of France fo r an appeal therefrom 
respectively.

T o  th is  re p ly  th e  defendants* s o lic ito rs  re 
jo in e d  as fo llow s :—

1. As to artic le 3a of the amended reply of the pla in
tiffs , the owners of the cargo of the E r m in ia  Foscolo  
authorised and ratified the said suit.

la . By the law of France, apart from any express 
au thority  or ratification, the p la intiffs, the owners of the 
cargo of the E r m in ia  Foscolo , are under the circum
stances bound and estopped by the said judgment, and 
the said defendants submit that the law of France 
is the law applicable to  this case.

15. As to  the 4th article of the reply, they deny tha t at 
uny time before the said 22nd Dec. 1871, ihe said owner 
and master of the E r m in ia  Foscolo  abandoned the said 
proceedings and su it institu ted by them in the said 
T ribunal of Commerce at Marseilles.

2. They deny the allegations contained in  the 5th and 
7th articles of the said reply.

3. They submit tha t the allegations contained in  the 
6th article of the reply are immaterial under the circum
stances set fo rth  in  the 8th article of the answer.

4. By the law of the kingdom of Ita ly , and by treaties 
between France and Ita ly  heretofore and now existing 
and in  force, and particu larly by the treaty between the 
said countries of the 24th March 1760, i t  is provided that 
the Supreme Courts of Ita ly  should be guided by letters 
of request of the Supreme Courts of France in  giving 
executory effect and force w ith in  the said kingdom of 
Ita ly  to  the sentences and judgments of the courts of 
France according to law.

5. On the 12th Feb. 1882, the defendants in  th is su it 
ouly obtained from the Court of Appeal of A ix  in  the 
Republic of France, being a Supreme Court of France 
w ith in  the meaning of the said laws and treaties, a le tte r

request addressed to the Court of Appeal of Genoa in  
the said kingdom of Ita ly  requiring executory force 
uud execution w ith in  the said kingdom to be 
given to the sentences and judgments of the said 
Tribunal of Commerce of Marseilles alleged in  the 
12th and 13th articles of the answer, and the said 
owner and master of the E r m in ia  Foscolo were duly cited 
1° appear before the said Court o f Appeal of Genoa to 
answer to  the prayer and request that executory force 
should be given to the said judgments as aforesaid ; the 
said owner of the E r m in ia  Foscolo appeared, and op
posed the said prayer and request.

6. On the 4th day of June, 1872, the said Court of 
Appeal of Genoa, being a Supreme Court of Ita ly  w ith in  
the meaning of the said laws and treaties, after hearing 
th© pleadings and exceptions of the said owner of the 
E r m in ia  Foscolo in  opposition and contrary thereto, re
jected every petition and exception of the said owner of 
the E r m in ia  Fosco lo , and decreed and declared that 
executory force must be and thereby was given to the 
said sentences and judgments delivered by the said 
Inbuna l of Commerce of Marseilles in the suits respec
tive ly brought by the defendants and the said owner and 
Master of the E r m in ia  Foscolo as set fo rth  in  the answer 
hied herein, and declared the said judgments to be execu- 
tQry  w ith in  the said kingdom of Ita ly .

7. The said judgments of the said T ribunal of Com
merce of Marseilles set fo rth  in  the 12th and 13th 
articles of the answer, and the said judgment of Court of 
Appeal of Genoa are, by reason of the premises valid 
and binding, and conclusive upon the said owner of the*
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E rm n n ia  Foscolo in  Ita ly  as well as in  France, and by the 
law of Ita ly  as well as by the law of France, the said 
owner of the E r m in ia  Foscolo, one of the pla intiffs in  
th is suit, is barred and precluded from recovering any 
damages from the defendants in  respect of the collision 
between the Delia and the E r m in ia  Foscolo , alleged in  
the petition. . . , . ,

8. The defendants repeat the submission contained 
in  the 15th article of the answer.

T he  p la in t if fs ’ s o lic ito r  concluded th e  p lead ings 
by den y in g  th e  a llega tions  o f th e  re jo in d e r, and 
a lle g in g  th a t the  re jo in d e r was bad in  substance.

T he  p lead ings in  the  cross cause m ere ly  ra ised 
th e  question  o f th e  neg ligence  o f the  tw o  vessels, 
and made no m e n tio n  o f th e  p o in t o f law  ra ised  in  
th e  p rin c ip a l cause.

T he  causes were f ir s t  ca lled  on fo r  h e a rin g  in  
J u ly  1874, before th e  ju d g e  (S ir  R . P h illim o re ), 
assisted by T r in i t y  M aste rs , b u t  a t th a t t im e  the 
p a rtie s  were n o t prepared to  go in to  the  defence 
ra ised upon th e  p lead ings under th e  ju d g m e n t o f 
the  F re n ch  tr ib u n a l,  and on th a t p o in t th e  case 
was ad jou rned  ; b u t  on the  m e rits  th e  j  udge de te r
m ined  to  hear th e  cause de bene esse, and the  cause 
was acco rd in g ly  heard on th e  m erits , and the  
D e lta  was found  alone to  b lam e fo r  the  co llis ion , 
and the  fu r th e r  h e a rin g  on the  p o in ts  o f iaw  was 
ad jou rned .

J u ly  10 an d  11.— The cause agam  came on 
fo r  hea ring  before S ir  R . P h ill im o re , in  the  
A d m ira l ty  D iv is io n . I t  was then  p roved  th a t 
th e  jn d g m e n ts  sta ted  in  th e  p lead ings had been 
g ive n  b y  th e  F re n ch  tr ib u n a l a t M arse illes, and 
th a t  u n d e r th e  trea tie s  m entioned in  the  fo u rth  
a rt ic le  o f th e  re jo in d e r the  C o u rt o f A p p e a l a t A ix ,  
th e  p ro p e r tr ib u n a l,  addressed le itres rogatoires  to  
th e  C o u rt o f A p p e a l a t Genca, and th a t in  conse
quence o f such le tte rs  th e  C o u rt o f A p p e a l a t 
Genoa declared th e  said ju d g m e n ts  to  be execu to ry  
w ith in  th e  k in g d o m  o f I t a l y ; and i t  was also 
p roved  th a t th e  p la in t if f  appeared and opposed 
such dec la ra tion  by th e  I ta l ia n  tr ib u n a l. The 
ju d g m e n ts m e n tio n e d  were respective ly , in  the  case 
aga ins t the  ow ners o f th e  D e lta , a ju d g m e n t fo r 
th e  owners o f th e  D e lta  b y  reason of ̂ w a n t o f 
p rosecu tion  b y  th e  owners o f the  E rm in ia  Dos- 
c n lo ; and in  th e  case aga ins t the  owners o f the  
E r m in ia  Foscolo, a ju d g m e n t fo r th e  owners of the  
D e lta  by  d e fa u lt o f appearance by the  owners o f 
th e  E rm in ia  Foscolo; and th e re  was no decision on 
th e  m e rits  o f  th e  case e ith e r in  the  F re n ch  o r 
I ta l ia n  tr ib u n a l.  Severa l F re n ch  and Ita lia n  
advocates were called to  g ive  evidence as to  
th e  fo re ig n  law . T hey  sta ted th a t in  a case 
o f co llis io n  a ju d g m e n t g iven  aga inst a sh ip  and 
i t s  owners was, b y  F re n ch  and I ta lia n  law , also 
b in d in g  upon th e  owners o f th e  cargo laden on 
hoard  th a t sh ip , as the  sh ip  and its  owners rep re 
sented a ll th e  in te re s ts  em barked in  th e  sh ip  a t 
th e  same tim e . The  owners o f th e  cargo o f the  
E r m in ia  Foscolo had no no tice  of, and had never 
been sum m oned in  th e  proceedings in  the F rench  
and  I ta l ia n  tr ib u n a ls , a lth o u g h  th e y  had a house 
a t  M arse illes. T here  was a d iffe rence  o f op in ion  
betw een the  F re n ch  advocates as to  the  b in d in g  
e ffec t o f a ju d g m e n t b y  de fau lt, some asse rting  
th a t  a ju d g m e n t b y  d e fa u lt n o t appealed fro m  was 
as b in d in g  as a ju d g m e n t on th e  m e rits , and p re 
ven ted  any fu r th e r  proceedings between th e  same 
p a rt ie s ; and o thers b e in g  o f op in io n  th a t a p a rty  
condem ned by d e fa u lt m ig h t  under ce rta in  c ir 
cumstances renew  proceedings aga ins t the  same 
parties , as, fo r  instance, w here a ju d g m e n t by
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de fau lt has n o t been executed w ith in  s ix  m onths 
fro m  its  be ing  pronounced, and i t  consequently 
becomes lapsed (non avenu : See Code de P ro 
cedure, sect. 156). N e ith e r  o f  the  ju d g m e n ts  
before-m entioned has been executed e ith e r by the 
F rench  o r I ta l ia n  tr ib u n a ls . F re n ch  and I ta lia n  
la w  are th e  same upon these m atte rs .

The re m a in in g  facts and dates are fu l ly  stated 
in  the  ju d g m e n t.

M ilw a rd ,  Q.C. and E . G. C larkson, fo r th e  K r-  
m in ia  Foscolo.— W e  ask fo r  ju d g m e n t n o tw ith 
s ta n d ing  th e  defence m ade by th e  owners o f the 
D elta . A s  fa r  as re lates to  the  owners o f the 
cargo o f th e  E rm in ia  Foscolo, th e y  never were 
sum m oned, and had no no tice  o f th e  fo re ig n  p ro 
ceedings, and hence cannot be bound b y  them . 
The  p resen t ac tion  was commenced (18 th  N ov.
1871) before they  ob ta ined  ju d g m e n t in  the  F rench  
actions (22nd Dec. 1871), and they  appeared in  
th is  ac tion  w ith o u t p ro te s t (20th  N o v . 1871) and 
gave b a il and then  th e y  subsequently  (15th Jan.
1872) commence a cross action  in  th is  c o u rt aga inst 
the  E rm in ia  Foscolo. I n  none o f th e ir  proceed
ings do they m en tion  th e  F re n ch  ju d g m e n ts  u n t i l  
the  answer in  the  action  aga inst th e  D elta . I n  
th e  p e tit io n  aga inst the  E rm in ia  Foscolo the re  is 
no m en tio n  o f those proceedings. These ju d g 
m ents are a good answer to  th e  action  i f  th e y  
am oun t to  an estoppel, and a ju d g m e n t, to  be an 
estoppel, m u s t be a ju d g m e n t on the  m e rits  o f the  
case. T here  is no case w h ich  establishes th a t  a 
ju d g m e n t o th e r th a n  a ju d g m e n t on th e  m erits  is 
an estoppel. A g a in , before a ju d g m e n t can be 
pleaded b y  w ay o f estoppel, such estoppel m ust 
have been operative  a t th e  tim e  o f the  in s t itu t io n  
o f th e  cause in  w h ich  i t  is  p le a d ed ; i t  cannot 
become an estoppel d u r in g  th e  process o f the 
cause. T here  was no  ju d g m e n t in  th e  F re n ch  
tr ib u n a ls  u n t i l  a fte r th is  cause was in s t itu te d  in  
th is  cou rt, and consequently th e re  can be no 
estoppel. The  owners of the  D e lta  shou ld  have 
fo llow ed the  course in d ica ted  in  The M a l i  Ivo  
(L . Rep. 2 A d m . &  Ecc. 356), and have p u t the 
ow ners to  th e ir  e lection as to  w h ich  a c tio n  th e y  
w ou ld  con tinue , and shou ld  have pleaded l ie  a l ib i  
pendens, n o t res ju d ic a ta .  T he re  was no ju d g m e n t 
in  I ta ly  u n t i l  4 th  June  1872, th a t  is, a fte r the  
defendants’ answer was file d  (22nd M arch  1872), 
and consequently  a t th a t tim e  the re  was no ju d g 
m en t in  I ta ly .  A n  E n g lis h  c o u rt w i l l  exam ine 
in to  a fo re ig n  ju d g m e n t before g iv in g  i t  e ffe c t: 
(D on  v . L ip p m a n ,  5 C. &  F . 1.)

T he  A d m ira lty  Advocate  (D r. Deane, Q.C.) and 
11. E . Webster, fo r th e  D elta .— T h is  is res ud ica ta . 
T he re  have been ju d g m e n ts  by d e fa u lt aga ins t 
p la in tif fs , and these are b in d in g  aga ins t them , and 
m u s t be acted upon by  E n g lis h  courts  so lo n g  as 
th e y  are in  accordance w ith  F re n ch  law, and the re  is 
a d u ty  upon the  p la in tif fs  to  obey those ju d g m e n ts :
(Schibsby v. Westenholz, L .  Rep. 6 Q. B . 155.) 
T h a t they  are b in d in g  upon the  p la in tif fs  in  
accordance w ith  F re n ch  la w  is clear fro m  the e v i
dence la id  before the  cou rt. T he re  was a d u ty  
upon th e  p la in tif fs  to  obey the  ju d g m e n ts , because 
th e y  them selveswere su in g  the defendants in  respect 
o f th is  same co llis io n , and were co n s tru c tiv e ly  pre
sent in  M arse illes by th e ir  agent o r advocate when 
th e  actions in  th e  T r ib u n a l o f Com merce were com 
menced and ju d g m e n t was g iven . M oreover, in  
consequence o f th e  trea ties  e x is tin g  between 
F rance  and I ta ly ,  th e  ju d g m e n ts  became Ita lia n  
ju d g m e n ts , and th e  p la in t if fs  were I ta lia n  sub

je c ts  and res iden t in  I ta ly ,  and hence th e re  was a 
d u ty  to  obey those ju d g m e n ts . A  ju d g m e n t n o t 
appealed from , w he the r by d e fa u lt o r no t, passes 
in to  res ju d ic a ta ,  and w hen once i t  is  res ju d ic a ta  
i t  bars fu r th e r  proceedings between th e  same 
parties , and is  a good plea to  an  action  b ro u g h t 
by the p a rty  who has been condemned.

Marten’s D ro it des Gens, vol. 1, s. 94;
Westlake’s In ternational Law, p. 376;
Story’s Conflict of Laws, as. 598, et seq. ;
General Steam Navigation Company v. G uillou, 11

M. &  W . 877 ;
Dig. c. 44, t i t .  I .  I I . ,  De exceptionibns, Deexoeptione 

rei judicata’.
A ju d g m e n t b y  d e fa u lt in  a fo re ig n  c o u rt cannot 
be questioned  b y  the  p a r ty  aga in s t w hom  i t  has 
passed, w here he has sub jected h im s e lf to  the  
ju r is d ic t io n  and has had no tice  o f th e  proceedings, 
and even in  some cases w here he has had  no 
n o t ic e :

Tarleton v. Tarleton, 4 M . & S. 20.
Copin v. Adamson, L . Rep. 9 Ex. 345 ; L . Rep. 1 Ex.

D iv. 17 ; 31 L. T . Rep. N.S. 242 ; 33 L . T . Rep.
N. S .860;

Vallee v. Dumergue, 4 Exch. 290.
[S ir  R . P h il l im o r e .— I t  seems c lear th a t a fo re ig n  
ju d g m e n t on the  m e r its  o f  a case m ay be an 
estoppel, b u t how  can th a t be th e  case w here the re  
has been no decision on th e  m e r its  ?] W h e re  
there  has been notice to  th e  p a rty  in  d e fa u lt he 
m us t answer fo r  h is ow n  d e fau lt.

M ilw a rd ,  Q 0 ., in  re p ly .— N o  ju d g m e n t can be 
an estoppel unless th e  case has been contested on 
th e  m e r its :  (Langm ead  v. M ap le , 17 0 . B ., N .S ., 
255.)

C ur. adv. v u lt.
J u ly  25, 1876.— S ir  R . P h il i.im o re .— These 

are cross causes o f  co llis io n , b ro u g h t o r ig in a lly  
in  th e  H ig h  C o u rt o f A d m ir a l ty ; th e  f ir s t  
by  th e  ow ners o f th e  ba rque  E rm in ia  Foscolo, 
and th e  owners o f th e  cargo, aga in s t th e  steam 
sh ip  D e lta ;  th e  second b y  th e  owners o f the  
D e lta  aga ins t th e  E rm in ia  Foscolo.

I n  th e  s u it  aga inst th e  D e lta  th e  proceed ings, 
besides n a rra tin g  in  th e  o rd in a ry  fo rm  the  in c i
dents o f th e  co llis ion , ra ise  a fu r th e r  issue, o r 
fu r th e r  issues, in  the  fo llo w in g  m anner. A r t ic le s  
7 to  15, inc lu s ive , o f the  answ er as amended, are 
as fo llow s : (T h e  learned ju d g e  th e n  read those 
a rtic les  o f th e  answ er as g iven  above.) A r t ic le s  
3 to  7, in c lu s ive , o f th e  re p ly , as also amended, 
are as fo llo w s  : The  t r u th  of th e  a llega tions  o f the  
answer is denied, and i t  is  fu r th e r  s ta te d : (the  
learned  ju d g e  th e n  read  the  re p ly  as g ive n  above.) 
A  re jo in d e r was p u t in , w h ic h  was as fo llo w s : 
(as g ive n  in  the  re jo in d e r set o u t above.) 
T he  p lead ings in  th e  E r m in ia  Foscolo m ere ly  
ra ise  th e  issue as to  th e  b lam ew orth iness o f th e  
tw o  vessels.

W h e ii th e  causes came on fo r  hearing , b y  
a rrangem ent, th e  la s t question  was de te rm in e d  
f irs t ,  and in  the  re s u lt I  then  found  th e  D e lta  
alone to  b lam e fo r  th e  co llis ion . The  p o in t, 
however, rem a ins— on w h ich  op in ions o f fo re ig n  
ju r is ts  and o thers have been since taken, and  
w h ich  was f in a lly  a rgued on th e  10 th  o f th is  
m o n th — w hether the question  in  d isp u te  between 
th e  p a rtie s  had n o t p re v io u s ly  been de te rm ined  
b y  ano th e r com peten t co u rt, so th a t  th e  m a tte r 
was in  th e  ca tegory o f res ju d ic a ta .

The c o llis io n  occurred  on 11 th  A u g . 1870, o ff 
G ib ra lta r .  O n 9 th  Sept. 1871. th e  cap ta in  and
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owners o f th e  D e lta  in s titu te d  a s u it in  the 
C o u rt o f C om m erce a t M arse illes  aga inst the  
cap ta in  and ow ners o f th e  E rm in ia  Foscolo. On 
12 th  Sept, a s u it  was in s t itu te d  in  th e  same 
c o u rt b y  th e  ow ner o f th e  E r m in ia  Foscolo 
aga ins t the  ow ners o f th e  D elta . Some ad
jo u rn m e n ts  o f the  tw o  su its  were had , and on 
the  22nd Dec. th e  t r ib u n a l,  in  the  s u it  b ro u g h t 
aga inst th e  cap ta in  and owners o f th e  E rm in ia  
Foscolo, pronounced ju d g m e n t aga inst th e  de
fendants, fo r  d e fa u lt o f appearance, condem n
in g  them  in  th e  p la in tif fs ’ damages and costs, 
O n  th e  same day th e  tr ib u n a l,  in  th e  s u it b ro u g h t 
aga inst th e  owners o f th e  D e lta , pronounced 
ju d g m e n t aga ins t the p la in t if f  fo r  d e fa u lt o f 
prosecu tion , condem n ing  h im  in  costs. B y  
a tre a ty  o f 1760, between F rance  and the  
k in g d o m  o f S ard in ia , th e  Suprem e C om m ercia l 
C ou rts  o f e ith e r c o u n try  were to  execute 
th e  decrees o f each o ther. A  p e tit io n  was p re 
sented by th e  ow ners o f th e  D e lta  to  th e  C o u rt o f 
A ppea l a t A ix ,  p ra y in g  th a t c o u rt to  p u t  in  force 
the  p rov is ions o f th is  tre a ty  by send ing  le tte rs  of 
request (requ is itiones— lettres rogato ires) to  the  
C o u rt o f A p p e a l a t Genoa. Such le tte rs  were ac
c o rd in g ly  decreed b y  the  co u rt a t A ix  on 12 th  
Feb. 1872. O n 24 tb  Feb. a c ita tio n  o u t o f  the  
C o u rt a t Genoa was served on th e  owners o f the  
E rm in ia  Fosco lo ;  a fu r th e r  c ita tio n  seems to  have 
been served on the  12 th  o f the  m o n th , and 
on th e  4 th  June  th e  C o u rt a t  Genoa, h a v in g  
beard a rg u m en ts  on b o th  sides, decreed th a t  
executive  ju s tic e  m u s t be g iven  to  th e  ju d g 
m en t o f th e  C o u rt o f Com m erce, and con
demned th e  owners o f th e  E rm in ia  Foscolo in  
costs. Some a tte m p t seems to  ha ve been made to 
execute th is  ju d g m e n t, b u t u lt im a te ly  i t  rem a ined  
Hnexecuted. I n  th e  m ean tim e  the  su its  in  the  
H ig h  C o u rt o f A d m ira lty  had a lready been in s t i
tu ted . T h a t aga inst th e  D e lta  was in s t itu te d  on 
Ibe  18 th  N o v . 1871, and an appearance was entered 
by th e  owners o f th e  D elta  on th e  20 th , th a t 
appearance n o t b e ing  u n d e r p ro te s t, b u t  absolute. 
The  s u it aga ins t th e  E rm in ia  Foscolo was in s t i
tu te d  on the  13 th  Jan. 1872, and an appear- 
ance was entered on th e  same day. T he  ju d g 
m ents in  th e  C o u rt o f Com m erce were n o t ren 
dered t i l l  the  22 nd Dec. 1871, so th a t a t the  tim e  

th e  in s t itu t io n  o f th e  s u it  aga inst the  D elta  
and o f the  appearance o f th e  owners o f th e  D e lta  
tt>e s u it  in  the  C o u rt o f Com m erce had n o t passed 
in to  res ju d ic a ta ,  b u t was o n ly  a lis  a l ib i pendens. 
A f te r  th e  ju d g m e n t in  the  C o u rt o f Com merce th e  
owners o f the  D e lta  in s t itu te d  th is  s u it  here 
aga inst th e  E rm in ia  Foscolo, and filed  p lead ings in  
th e ir  s u it, in  w h ic h  no m en tio n  is  made o f the 
ju d g m e n t of th e  C o u rt o f  Commerce.

O n th e  question  o f fo re ig n  law , bo th  F re n ch  and 
Ita lia n  advocates were exam ined. T h e ir  evidence 
loft, i t  a t la s t d o u b tfu l w h e th e r th e  ju d g m e n t o f the 
C o u rt o f Com merce, rende red  as i t  was in  de fau lt 
° f  appearance, never h a v in g  been executed, w ou ld  
oow have in  F rance  o r  I ta ly  the force o f a res 
Jud icata. B u t  I  th in k  i t  unnecessary to  go in to  
th e ir  evidence in  d e ta il, as I  am  o f op in ion  th a t 
. i s  defence m u s t fa il fo r  tw o  reasons. The  f ir s t  
ls> th a t a t th e  t im e  w hen th e  s u it  aga inst the  D e lta  
Was begun here th e re  was confessedly no res ju d i-  
cata, the re  was o n ly  a lis  a l ib i pendens. I f  the  
owners o f th e  D e lta  had w ished to  escape fro m  
hav ing  tw o  su its  aga ins t them  fo r  the  same m a tte r  
b ro u g h t to  a h e a rin g , th e y  shou ld  have p u t the

[_Ad m .

ow ners o f the E rm in ia  Foscolo to  th e ir  e lection , 
co m p e lling  them  to  abandon one o r e ith e r o f the  
su its , acco rd ing  to  th e  ru le  la id  dow n by me in  
The M a l i  Iv o  (L . Rep. 2 A d m . &  Ecc. 356), and 
q u ite  re ce n tly  app lied  in  The C a tta rin a  Chiazzaro : 
(L .  Rep. 1 P . D . &  A .  368 ; 34 L .  T . Rep. 
N . S. 312 ; ante  p. 170.) A s  regards th e  s u it 
aga inst the  E rm in ia  Foscolo, i t  was b ro u g h t 
by  th e  ow ner of th e  D e lta  w h ile  a fo re ig n  lis  was 
pending . T he y  cannot be heard, there fore , to  
o b je c t th a t th a t lis  is a ba r to  th e  decision on the  
m e rits  o f th e  s u it. The  second reason is, th a t  the 
fo re ig n  ju d g m e n t n o t h a v in g  been rendered on 
th e  m e rits  o f the  case, b u t  on m a tte r of fo rm  on ly , 
cannot be set up  as a ba r to  a decision on the  
m erits . I t  is , how ever, upon the  fo rm e r g ro u n d  
th a t th is  ju d g m e n t is  p r in c ip a lly  founded.

I  have a lready p ronounced the  D e lta  to  be alone 
to  b lam e fo r  th e  co llis ion . I  m u s t now pronounce 
th a t  the  fu r th e r  defence ra ised on beha lf o f the 
owners o f the  D elta  is  n o t susta ined , and th a t 
th e y  m u s t be condem ned in  the  damages occa
sioned b y  the  co llis ion , and in  th e  costs of the  
su it, and I  m u s t d ism iss th e  s u it  aga ins t th e  
E r m in ia  Foscolo w ith  costs.

S o lic ito r  fo r  th e  owners o f th e  E rm in ia  Foscolo, 
Thom as Cooper.

S o lic ito rs  fo r  the  owners o f the  Delta, G e lla tly , 
Son, and W ar ton.

Tuesday, M ay . 16,1876.
B e  S m it h  a n d  o th e r s .

P ractice—,C o llis ion  upon h igh  seas— B r it is h  an d  
fo re ig n  sh ip— J u ris d ic tio n — Service out o f  the 
ju r is d ic t io n — Buies o f  the Supreme C ourt, O rder 
I I .  r .  4 ;  O rder X I .  r .  1.

Where an  E n g lis h  sh ip is  damaged in  c o llis io n  
upon the h igh  seas, outside an y  te r r ito r ia l ju r i s 
d ic tion , by a sh ip owned by a fo re ig n  com pany  
established abroad, there is  no power to issue a  
w r i t  fo r  service out o f the ju r is d ic t io n  upon, or> o f  
w hich  notice is  to be g iven ou t o f  the ju r is d ic t io n  
to, the fo re ig n  company, a n d  c la im in g  damage in  
respect o f the co llis ion .

Semble, tha t “ w ith in  the ju r is d ic t io n  ”  in  Orders I I .  
and X I .  o f  the Supreme C o u rt Buies, means 
w ith in  the te r r ito r ia l ju r is d ic t io n .
I n  Jan. 1876 the B r it is h  steam sh ip  C ity  o f  Mecca, 

b e in g  about n ine  m iles  from  the  m o u th  o f the  
r iv e r  Tagus, and upon th e  h ig h  seas, came in to  
co llis ion  w ith  th e  steam ship In s u la n a , be long ing  
to  th e  E m preza  In s u la n a  Com pany— a com pany 
ow n in g  steam ships and c a rry in g  on th e ir  business 
a t L isb o n . Considerable damage was done to  the  
C ity  o f  Mecca.

A n  app lica tio n  was made b y  summ ons in  
chambers, on beha lf o f th e  owners of th e  C ity  o f  
Mecca (S m ith  and o the rs ), under the  R ules o f the  
Suprem e C o u rt, O rde r I I . ,  ru le  4, and O rd e r X I . ,  
ru le  1, th a t a w r it  endorsed w ith  a c la im  fo r  com 
pensation fo r  the  damage so done m ig h t be issued 
fo r service o u t o f the  ju r is d ic t io n  upon, o r  of w h ich  
no tice  m ig h t be g iven  o u t of th e  ju r is d ic t io n  to , th e  
E m p re za  In su la na  C om pany.

I n  an a ffid av it used in  su p p o rt o f th e  sum m ons, 
i t  was stated th a t th e  E m p re za  In su la na  C om pany 
ca rr ie d  on business a t L isbon , th a t th e  m em bers 
of th e  com pany were n o t B r it is h  sub jects, and th a t 
th e  In s u la n a  was reg is te red  a t L isb o n  as be long 
in g  to  th e  d irec to rs  o f the  com pany.
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The ju d g e  h a y in g  ad jou rned  th e  sum m ons in to  
court.

E . G. C larkson, on  beha lf o f th e  owners o f  the 
C ity  o f  Mecca, contended th a t the co llis io n  h a v in g  
occurred on th e  h ig h  seas, w h ich  is  w ith in  the 
ju r is d ic t io n  of th e  A d m ira lty ,  th e  act done was 
done w ith in  th e  ju r is d ic tio n . Hence, u nder O rd e r 
X I . ,  ru le  1, and O rde r I I . ,  ru le  4, o f  th e  ru les  o f 
the  Suprem e C o u rt, th e  c o u rt has pow er to  o rde r 
th e  w r i t  to  issue, and can d ire c t service o f  no tice  
o f the  w r i t  o u t o f th e  ju r is d ic t io n .

S ir  R . P h il l im o r e .— In  th is  case th e  c o u rt w ould , 
i f  the  In s u la n a  cou ld  have been arrested  w ith in  
th e  te r r ito r ia l ju r is d ic t io n , have exercised ju r is 
d ic t io n  so fa r  as th e  res was concerned, b u t  i t  
w o u ld  u n d e r th e  o ld  law , have possessed no ju r is 
d ic tio n  i n  personam  o ve r th e  owners o f the  vessel, 
unless th e y  cou ld  have been served w ith  a c ita tio n  
w ith in  th e  te r r i to r ia l  ju r is d ic t io n , I  do n o t th in k  
th a t the  L e g is la tu re , in  enacting  th e  1st ru le  o f 
th e  11 th  o rd e r in  th e  schedule to  the  Ju d ica tu re  
A c t,  con tem pla ted  an y  a lte ra tio n  o f th e  law  in  cases 
s im ila r  to  th e  present, and, in  th e  c ircum stances, 
I  am  n o t sa tis fied  th a t I  can g ra n t the  leave asked 
fo r. I f  I  acceded to  th e  app lica tion  I  should be 
exe rc is ing  a ju r is d ic t io n  i n  personam  ove r persons 
fo r  d o in g  an act a t a t im e  when th e y  were 
w ith o u t th e  te r r ito r ia l ju r is d ic t io n  o f th is  c o u n try .

M o tio n  refused.
S o lic ito rs  fo r  th e  owners o f th e  C ity  o f  Mecca, 

G ella te ly, Sons, and W harton .

T hu rsday , Aug. 3, 1876.
T h e  T h o m a s  L e a .

S a ilin g  ru les  —  R egu la tions f o r  preventing c o ll i
sions a t sea— Rule  20.

W hen a  vessel is  aground in  a  place where her 
o rd in a ry  r id in g  lig h t cannot he d is tingu ished  by 
approach ing  vessels, a n d  where vessels are not 
expected to lie , i t  is  her d u ty  to exh ib it a lig h t on 
a m ast or some elevated pos ition , and to have a  
lookout to give w a rn in g  to approach ing  vessels o f  
her pos ition  by the best means in  her power.

T h is  was a cause o f dam age in s titu te d  b v  th e  
owners o f th e  screw steam er Belm ont against th e  
screw steam er Thomas Lea .

There  was no cross cause.

The B e lm on t was a vessel o f 576 tons re g is te r , 
be long ing  to  the  p o r t  o f  S underland , and the  
Thom as Lea  was a vessel o f 486 tons reg is te r, 
b e long ing  to  th e  p o rt o f London.

The co llis ion  occu rred  on the  19 th  Jan. 1876, 
about 8.15 p.m . The B elm ont was then  ly in g  on 
th e  g ro u n d  a t th e  en trance  o f the  t id a l basin o f 
the  S underland  D ocks, and th e  Thom as Lea  was 
about to  en te r the basin, inw a rd  bound fro m  
London.

I t  was alleged by the  p la in t if fs  th a t  those on 
board the Thomas Lea  d id  n o t keep a p roper lo o k 
out, and b y  th e  Thom as Lea  th a t th e  Belm ont 
neglected to  g ive  p rope r w a rn in g  o f he r pecu lia r 
pos ition , and th a t a l ig h t  a lleged to  have been 
shown oyer he r s te rn  was e ith e r n o t e xh ib ited  a t 
a ll o r o f in su ffic ie n t power, and obscured and re d 
dened by sm oke on th e  glass o f i t .

Webster and P h illim o re , fo r  the  p la in tif fs .
B u tt,  Q.C. and M ybu rg h , fo r  th e  defendants.
S ir  R . P h il l im o r e .— T h is  is a case o f co llis ion  

between tw o  steamships near the  tid a l basin  in

th e  r iv e r  W ear, a t th e  entrance o f th e  S unde r
la n d  S o u th  D ock . T he  p la in tif fs  in  th is  case, 
th e  owners o f  th e  Belm ont, had fin ished  load ing  
h e r cargo, on th e  m o rn in g  o f th e  19 th  Jan., 
and she d rew  16 ft. and 3 o r  4 inches o f 
w a te r. She seems to  have had tw o  courses 
before he r —  e ith e r  to  have gone th ro u g h  th e  
S ou th  D ock, o r  to  have a t once s tra ig h te n e d  
dow n th e  r iv e r  over th e  ba r— she elected the  fo r 
m er. I t  was a neap tide , and as th e  vessel was 
e n te r in g  th e  basin she to o k  the  g ro u n d  upon the 
eastern side of i t ; she rem ained  fas t, ly in g  a l i t t le  
on he r side, he r head tow ards the  dock gates, and 
h e r s te rn  p ro je c tin g  in to  th e  r iv e r. She took  th e  
g ro u n d  a t 10 a.ra., and rem a ined  fast t i l l  10 p .m . 
T he  c o llis io n  to o k  place a t 8.15 p .m . A t  th is  tim e  
a steam ship, th e  Thomas Lea, was e n te r in g  the  
r iv e r  and g o in g  in to  th e  S ou th  D ock. T he  w in d  
was b lo w in g  ve ry  ha rd  fro m  th e  S .W ., and the  
n ig h t  was d a rk  and c loudy, th o u g h  lig h ts  could bo 
seen a t some distance. T he  Thom as Lea  had he r 
p rope r l ig h ts  u p  and b u rn in g , b u t the re  is  a d is 
p u te  as to  w h e th e r she had a good loo ko u t. H e r  
ow n account is, th a t “  w h ils t  ro u n d in g  to  o u t of 
th e  r iv e r  in to  th e  ha rbou r, he r engines were g o in g  
easy astern , and th e y  had b u t l i t t le  headw ay on 
he r,”  abou t h a lf  a k n o t, and she ra n  in to  the  B e l
m ont, s t r ik in g  he r a bou t 2 0 ft. fro m  th e  s te rn  upon  
th e  p o r t  side.

N ow , on th e  one hand, i t  is u rged  b y  th e  B e l
m ont th a t  th e  co llis io n  was in  consequence o f 
the  w an t o f a p roper lo o ko u t on board the  Thom as  
L e a ;  and, on the  o th e r, i t  is contended by  
th e  Thomas Lea  th a t  i t  was caused b y  th e  w a n t 
o f due no tice  be ing  g iven , b y  p ro p e r s igna ls, 
to  vessels e n te r in g  the ha rb o u r, o f th e  p o s itio n  
o f the  Belm ont.

There can be no d o u b t th a t i t  was the  d u ty  
o f the  B elm ont, w h ils t she rem ained  in  th is  posi
t io n  a t th e  entrance o f th e  dock, to  take  every  
p recau tion  in  her pow er to  w arn  o th e r vessels 
e n te r in g  o f th a t  pos ition . She says she satisfied 
th a t  re q u ire m e n t in  th e  fo llo w in g  w a y : she 
p u t u p  tw o  lig h ts , one in  he r s ta rboard  fo re  r ig 
g in g , and  th e  o th e r 3 ft. above th e  wheel a t the  
ste rn , th e  w heel its e lf  s ta n d in g  2 [ f t .  fro m  th e  
deck. I t  is  a d m itte d  th a t  the  l ig h t  in  the  fo re  
f ig g in g  con ld  have no e ffec t in  a p p ris in g  vessels 
e n te r in g  o f th e  p o s itio n  o f th e  B e lm o n t; as i t  cou ld  
n o t be seen b y  them  in  consequence o f in te rv e n in g  
ob jects on sho re ; i t  m ay, the re fo re , be le f t  o u t of 
considera tion . T he  o n ly  question  then  is, w hether, 
i f  she had a l ig h t  ove r th e  wheel o r  the  s te rn , and 
i f  th a t  l ig h t  was o f su ffic ie n t pow er in  its e lf, and 
a t the  t im e  in  a p rope r co n d itio n , and i f  so, w he ther 
th a t  was a su ffic ie n t precau tion . N o w  the  f ir s t  d u ty  
o f th e  Belm ont, in  th e  c ircum stances, was to  have 
a good lookou t. The  m in d  o f th e  co u rt, assisted 
b y  the a tte n tio n  o f th e  E ld e r B re th re n , has been 
a n x io u s ly  d irec ted  to  an exam ina tion  o f th a t po in t. 
The m ate was on shore, and h is orders were to  p u t 
up tw o  lig h ts , one a ft and  one in  the  s ta rboard  
fo re  r ig g in g ; the  anchor w a tch  was k e p t b y  a 
sa ilo r w ho has n o t been exam ined, and w ho is sa id 
to  be on a fo re ig n  voyage. W here  was the  second 
m ate ? I t  seems th a t com m on prudence w ou ld  
have suggested th a t he shou ld  be a t th e  s te rn  
lo o k in g  ou t. H e  was n o t there. H e  was w a lk in g  
u p  and dow n the  deck, fo rw a rd  and a ft, and he 
g ives th is  e x tra o rd in a ry  evidence, th a t before he 
had taken  a w a lk  fo rw a rd  he saw th e  m asthead 
l ig h t  o f a 3team er com ing  up the r iv e r ,  five  o r  s ix
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m iles o ff ; and w hen he re tu rn e d  fro m  h is  w a lk  he 
found  the  m asthead l ig h t  of a vessel p re t ty  close, 
com ing  r ig h t  in to  h is  p o rt q u a rte r. W h a t d id  he 
do ? D id  he take any steps when he f ir s t  saw the 
vessel com ing  up , and knew  he was in  an anom a
lous p o s itio n  w here no one cou ld  expect a vessel to  
he ? H e  d id  n o th in g  w hatever. I n  m y  ju d g m e n t 
— and the E ld e r  B re th re n  are o f th e  same op in ion  
— he o u g h t to  have b low n  th e  w h is tle , and taken  
every p re ca u tio n  to  announce h is  position , instead 
o f w h ich , th e  converse is th e  case, and hence the  
re su lt. W h a t measures were taken to  avoid the co l
lis io n  ? N one w h a te v e r ; the  o n ly  p recau tion  
alleged was th e  p la c in g  o f th e  l ig h t  a ft, and i t  
becomes im p o rta n t to  consider th e  evidence w ith  
rega rd  to  th a t l ig h t .  A ssu m in g , in  fa v o u r o f th e  
Belm ont, th a t  the  l ig h t  was the re , i t  is  e x tre m e ly  
d o u b tfu l to  me w he the r i t  was o f su ffic ien t q u a lity  
and p ro p e r co lou r fo r th e  purposes fo r  w h ich  i t  
was in tended . W e  are, m oreover, o f op in ion  th a t 
i t  was n o t placed in  a p rope r p os ition , as i t  o u g h t 
to  have been on a m ast, o r in  some w ay elevated 
m uch h ig h e r above the  deck than  i t  w a s ; and I  
have a lready said th a t  even i f  the  l ig h t  were 
p ro p e r ly  placed, th e re  o u g h t to  have been a b e tte r  
lookou t, and o th e r modes adopted of w a rn in g  an 
approach ing  vessel o f th e  p o s itio n  in  w h ic h  the  
Belm ont was ly in g .

The  re s u lt a t w h ich  I  have a rrive d , w ith  the  
advice and assistance o f the  E ld e r  B re th re n , is, 
th a t th e  Belm ont has n o t show n th a t she used the  
p recau tions i t  was in cu m b e n t on h e r to  adopt in  
he r p e cu lia r pos itio n , and th a t unquestionab ly  she 
had a bad lo o ko u t, and, the re fo re , she cannot 
recover in  th is  s u it. I  d ism iss  he r p e t it io n  w ith  
costs.

S o lic ito rs  fo r the  p la in tiffs , Lowless a,n& Go.
S o lic ito rs  fo r  the defendants, C e lla tly  and Co.

June  13, J u ly  20, an d  A ug. 1, 1876.
T h e  Stab , of I n d ia .

Damage by co llis io n —Measure o f—Damages 
Loss o f  ch a rte r-p a rty .

I n  es tim a ting  the loss susta ined by a sh ip in  a  
co llis io n , a  ch a rte r-p a rty  p rev ious ly  entered in to  
contingent on the a r r iv a l o f  the sh ip  a t a fixe d  date 
a t another p lace and cancelled by the charterers 
by reason o f  the delay occasioned by the co llis ion  
should be ' taken in to  consideration, the am ount 
recoverable being the fre ig h t th a t w ou ld  have 
been earned under the c h a rte r-p a rty , less deduc
tions fo r  fre ig h t a c tu a lly  earned a fte r rep a irs  an d  
fo r  expenses an d  saving o f wear and tear, Ac., 
w h ich  w o u ld  have been in cu rre d  n t  the pe rfo rm 
ance o f  the cha rte r-pa rty .

I n  add itio n  to such damages the shipowner is  e n ti
tled to dem urrage d u rin g  the tim e he is detained  
f o r  rep a irs  a t the usua l ra te  allowed to ships.

A  cause  o f dam age was in s t itu te d  by th e  owners 
of th e  Cheviot aga ins t th e  S ta r u j In d ia ,  fo r 
damages susta ined b y  the  fo rm e r vessel in  a c o lli
sion w h ich  took  place in  M adras Hoads on the  1st 
M ay  1875, between the  tw o  vessels w h ils t  the  
Cheviot was sh o rte n in g  in  h e r cable to  proceed to  
po rts  on the  C orom ande l Coast, fro m  w h ich  she 
was charte red  to  London .

T he  defendants, th e  M e rch a n t S h ip p in g  C om 
p any  (L im ite d ) , th e  owners o f th e  S ta r  o f In d ia ,  
a d m itte d  th e ir  l ia b i l i t y  fo r  th e  damage susta ined

b y  the  Cheviot, and on the  31st Dec. 1875, the 
am oun t the reo f was re fe rred  to  th e  re g is tra r  and 
m erchants.

T he  re g is tra r, a fte r exam ina tion  o f w itnesses 
on bo th  sides, and  hea ring  counsel, repo rted  cn  
th e  2 7 th  M arch  1876, as fo llo w s  :

I  find there is due to  the p laintiffs in  respeot of the ir 
eaid claim the sum of 5771. 19s. 10d., together w ith 
interest thereon, as stated in  the schedule hereto 
annexed. And I  am also of opinion tha t each 
party ought to be le ft to  pay his own costs of the 
reference, the reference fees to be paid by the 
plaintiffs.

The  fo llo w in g  schedule is th a t  re fe rre d  to  :
Allowed. 
£  s. d.

535 3 
0 0

15 16
16 15

6 10
3 15

Claimed.
1. Demurrage of the barque Che- £  s. d . 

v io t ,  of 494 tons, at i d .  per day 
from 1st May to 4th Ju ly  1875,
viz., 65 days............................. 535 3 4 .

n. Loss of charter-party ......... ... 583 18 9 .
3. Surveyor’s fees at Madras ......  15 16 3 .
4. Telegrams from Madras .......... 16 15 3 .
5. Telegrams from Glasgow to

Madras ....................................  6 10 0 .
6. Repairs to  figure head.............. 3 15 0 .

¿£1161 18 7 ... 577 19 10 
W ith  interest at 4 per cent, per annum from the 4th 

Ju ly  1875, u n til paid.
The  p la in tif fs , on  th e  12 th  A p r i l  1876, f ile d  a 

p e tit io n  in  ob jec tion  to  th is  re p o rt, in  so fa r  as i t  
d isa llow ed  the  second ite m  in  the  schedule and 
made the  above o rde r as to  costs, fo r  these reasons 
(am ong o th e rs ) :

(A.) A t the time of collision the C hev io t, which was in 
Madras Roads, was under charter to take a cargo from 
the Coromandel Coasts to  London, at the rate of 55s. per 
ton nett weight, delivered, and was heaviDg short in  order 
to proceed to Gopalpore, the firs t or only port UDder the 
charter. The cargo which she would have carried would 
have been a dead weight cargo. ,

(B.) The collision occurred on the 1st May 1875, andas 
the C hev io t was bo damaged tha t she could not possibly 
reach Gopalpore by the 10th May, the charterers, in  
accordance w ith  a power given to them to that effect, can
celled the charter.

(0.) By the time the C hev io t was repaired, the season 
had nearly closed and freights had fallen. ,

(D ) The C hev io t was not sufficiently repaired to take 
in  cargo t i l l  the 4th Ju ly, nor sufficiently repaired to pro
ceed to sea t i l l  the 13th July.

(E.) On the 4th July, the C hevio t could have been 
chartered for a sim ilar voyage to tha t which she had been 
chartered at the rate of 45s. per ton, but she could not 
have sailed for the ports of loading t i l l  on or after the 13 th ; 
instead thereof she was loaded at Madras on and after the 
4th Ju ly, a t the rate of 45s. per ton of measurement

g°(F.8) The p la in tiffs ’ claim is fo r the difference between 
the fre ight of which the C hev io t would have earned under 
the cancelled charter-party and tha t which she earned 
under the loading at Madras. ,

The pla intiffs have not claimed or received demur
rage fo r the detention of the C hev io t after the 4th July.

(G.) I f  the p la intiffs succeed wholly or partia lly  in the ir 
claim, the coBt of the reference ought to  be awarded to 
them.
and prayed the  c o u rt to  o rder the  re p o rt to  be re 
fo rm ed  by a llo w in g  to  the p la in t if fs  th e  said sum o f 
5831. 18s. 9d., o r such p a r t  th e re o f as to  the  co u rt 
m ay seem ju s t ,  and  by condem ning  th e  defen
dants in  th e  costs of th e  reference, and  th a t the 
defendants m ig h t  be condem ned in  the  costs o f 
th e  appeal.

On th e  2nd M a y  1876, the  defendants answered
as fo llo w s : „  , . .,

1. They say tha t the respective reasons alleged in  tne 
said petition were not borne out by the charter-party and 
evidence produced before the registrar and merchants, 
and they crave leave to refer to  such charter-party and 
evidence.
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2. They Bay tha t the alleged damage claimed by the 
p laintiffs in respect of the loss of the said oharter party 
was too uncertain and too remote, and that i t  was there
fore properly disallowed by the registrar.

3 They say tha t, regard being had to the demurrage 
allowed to the pla intiffs and to the other facts and c ir
cumstances of the case, the pla intiffs failed to prove that 
they had in fact incurred any loss by reaBon of the ir not 
having fu lfilled  the said charter-party, and tha t on the 
contrary the profits actually earned by the plaintiffs were 
fu lly  equal to  the profits which they would have earned 
had the C hev io t performed the said voyage to Gopalpore 
and received her intended cargo and proceeded to London 
therewith and delivered the same there.

4. The defendants have always been ready and w illing  
to  settle the claims of the p la in tiffs other than the said 
claim for loss of charter-party, from which la tte r claim 
alone the necessity fo r the reference arose.
and p rayed  the  co u rt to  co n firm  the  re p o rt o f the 
re g is tra r, and to  condem n th e  p la in t if f  in  costs.

June  13 and J u ly  20.— T he  p e tit io n  came on fo r 
h e a rin g  before the judge , when th e  facts stated 
in  the  p e tit io n  w ere p roved  o r a d m itte d .

W a tk in  W illia m s ,  Q.C. and P k illim o re ,  fo r the  
p la in tif fs .— T he  owners are e n tit le d  to  recove r the  
loss th e y  have sustained b y  th e  to r t  o f th e  defen
dants, and to  be p u t in  th e  same pos itio n  exac tly  
as th a t th e y  w ou ld  have occupied b u t fo r  h is  m is 
conduct. T he  question  o f remoteness does n o t 
arise here, as the  c h a rte r-p a rty  was entered in to  
and th e  p la in tif fs  w ere a c tu a lly  ta k in g  the  f ir s t  
step to  earn  th e  m oney u n d e r th e  c h a rte r-p a rty  
w hen th e y  were p reven ted  fro m  d o in g  so b y  th e  
act o f th e  de fendants: (H a d ley  v . Baxendale, 9 
E xch . 341 ; Jebsen v . H a s t and  West In d ia  Dock 
Company, L .  Rep. 10 O.P. 300, 32 L .  T . Rep.
N . S. 321 ; and the  notes to  Vicars  v. W il-  
cocks, in  S m ith ’s Lead. Oas. 7 th  ed it. vo). 2, 
p . 551, et seq.) The case is d iffe re n t fro m  those in  
w h ich  damages are c la im ed fo r  a breach o f con
tra c t,  w here th a t  o n ly  can be recovered th e  loss of 
w h ich  was in  co n tem p la tion  o f bo th  parties  o r 
w h ich  was th e  n a tu ra l re s u lt o f the breach o f con
tra c t : (F rance  v. Gaudet, L .  R ep. 6 Q. B . 199.) 
I n  D av is  v . G arre tt (6 B in g . 716) th e  ow ner o f a 
barge was bound to  m ake a re s titu t io n  in  in te g ru m  
fo r damage done to  a cargo th ro u g h  h is  w ro n g fu l 
dev ia tio n ,a n d  th a t is th e  proposed measure here ; 
we shou ld  have earned a ll we asked for, and are 
e n tit le d  to  recover i t .  H ad  the  cargo  been on 
board, and th e  delay occasioned a loss o f  m arke t, 
th a t loss w ou ld  have been recoverable, and th is  is 
re a lly  the same case. H e  also re fe rred  to  The 
F rederick  W arren  (P r itc h a rd ’s A d . D iges t, p. 708 n. 
153), and The G la d ia to r  (P r itc h a rd ’s A d . D ig e s t, n. 
707, n, 143).

E . 0 . G larkson, fo r  the  defendants.— The damage 
c la im ed  is too  rem ote, H a d  the sh ip  been a t h e r 
load ing  p o rt ready to  load u nder a ch a rte r-p a rty  
th e  am o u n t m ig h t perhaps have been a llow ed, b u t 
here the re  is the  chance, f irs t ,  o f th e  n o n -a rriva l 
a t he r loa d in g  p o rt a t a ll, and, second, o f he r non 
a rr iv a l in  tim e  to  p re ve n t the  cha rte re rs  ta k in g  
advantage o f th e ir  o p tio n  to  cancel the ch a rte r 
p a r t y ; she had o n ly  e ig h t o r ten  days to  reach 
Gopalpore in , and th e  o rd in a ry  chances o f a sea 
voyage m ig h t w e ll p re ve n t he r g e tt in g  there  in  
th a t  tim e . T he  case is the  same in  p r in c ip le  as 
P o rtm a n  v . M id d le to n  (4 0 .  B „  N .S ., 322), and the  
notes to  Vicars v. Wilcocks. [S i r  R o b e r t  P i i i l l i - 
m o r e  re fe rre d  to  T he P a ra n a  since repo rted , ante,p. 
2 2 0 ] T h is  p rin c ip le  is fu r th e r  i llu s tra te d  by W alker 
v. Goe and others (3 H . &  1ST. 395; 4 H . & N .  350). 
The  loss o f the  c h a rte r-p a rty  was n o t th e  necessary

re s u lt o f th e  damage, b u t o f a clause in  th e  ch a rte r- 
p a rty  its e lf, re q u ir in g  the sh ip  to  be a t G opalpore 
by a ce rta in  date, and th a t is  a m a tte r  w h ic h  the  
defendants cannot be supposed to  have had in  
con tem p la tion . H a d le y  v . Baxendale  (9 E xch . 
341), so fa r as i t  is in  p o in t a t a ll. favours 
m y  con ten tion  fo r the c o u rt says : “  W e  th in k  
th e  p rope r ru le  is th is— the damages shou ld  
be such as may fa ir ly  and reasonably be con
sidered e ith e r a r is in g  n a tu ra lly , i.e., acco rd ing  to  
th e  usual course o f th in g s  . . .  o r  such as m ay 
reasonably be supposed to  have been in  the  contem 
p la tio n  o f b o th  pa rties .”  B u t th a t case is one o f the  
m easure o f damages fo r breach of con tra c t, n o t fo r 
a t o r t ; in  the  la tte r  class o f cases o n ly  th a t damage 
w h ic h  is the  n a tu ra l and obvious re s u lt o f the 
to r t  can be recovered, fo r  n o th in g  m ore can be con
sidered to  be in  the  con tem p la tion  o f th e  parties 
a t the  tim e. A t  a ll events, th e y  can o n ly  recover 
fo r the loss o f th e  chance o f be ing  able to  fu l f i l  the  
ch a rte r-p a rty , no t fo r  th e  loss o f th e  cha rte r- 
p a rty . T he  vessel m ig h t  have had ano the r cha rte r- 
p a r ty  to  come in to  ope ra tion  on he r a rr iv a l in  
E ng la n d  fro m  G opalpore ; i f  so, cou ld  the  p la in t if fs  
recover fo r  th e  loss of th a t?  T he  c la im  is 
rem ote  and hypo th e tica l. H a d  th e  damage no t 
been susta ined a t a ll she w ou ld  have occupied 
m uch tim e  and susta ined loss by wear and te a r in  
bea ting  back again fro m  G opalpore, and th e  in 
surance fo r  the  voyage w o u ld  have been h ig h e r, and 
a ll these th in g s  were in  con tem p la tion  o f th e  p a r
ties to  the  cha rte r, and, the re fo re , th e  am o u n t o f 
f re ig h t  was h ig h e r; besides, th e y  have g o t d em ur
rage a t 4d. pe r ton per day, and th is  is  equal to  
a p ro fita b le  em p loym en t of th e  sh ip  fo r  the  s ix ty -  
five  days. [T h e  R e g is tra r, in  re p ly  to  S ir  R o b er t  
P h il l im o r k , exp la ined th a t  th e  practice  was to  
a llo w  dem urrage  a t the  ra te  of 2d. per ton  pe r day 
fo r  the  ac tua l costs o f th e  em p loym en t o f the  sh ip , 
and ano the r 2d. as rep re se n ting  a reasonable 
p ro f it  on he r em p loym en t.] T he  p la in t if f  has n o t 
shown th a t he has suffered any real loss; he has 
lo s t 10s. pe r to n  o f f re ig h t,  b u t  he has saved a 
m o n th ’s tim e  on the  voyage, and  a ll th e  w ear and 
te a r en ta iled  thereby, the e x tra  p re m iu m  on in 
surances, and has been p a id  dem urrage  rep re 
se n tin g  the  p ro fita b le  em p loym en t o f h is  sh ip  fo r 
s ix ty - f iv e  days. D avis  v. G arre tt is d iffe re n t from  
th is  case. I t  was the re  said t r u ly  th a t  a w ro n g 
doer could n o t q u a lify  h is  w rong , b u t th e  w ro ng  
was the  d ire c t cause o f the  dam age ; in  fa c t, the 
R e g is tra r, in  a llo w in g  th e  dem urrage , has gone 
fu r th e r  than  any case a t com m on law .

P h illim o re . in  re p ly , re fe rred  to  F rance  v . 
Gaudet (L . Rep. 6 Q. B . 199), and a d m itte d  th a t 
some deduction  m us t be a llow ed fo r  th e  sh o rte n in g  
o f th e  voyage, and sav ing  o f w ear and tear, b u t 
cla im ed to  be e n tit le d  to  the  am oun t o f charte red  
fre ig h t less such deductions, and less the  fre ig h t 
a c tu a lly  earned on the voyage fro m  M adras. T here  
was an incep tion  o f the  proceedings to  earn fre ig h t, 
and  the chance of n o t ea rn ing  i t  was no g re a te r than  
th  ¡t o f a person fo r  whose death a c la im  is  made 
under L o rd  C am pbe ll’s A c t,  n o t e a rn in g  wages o r  
m a k in g  p ro f its :  (R ow ley  v. L o n do n  and  N o rth -  
Western R a ilw a y  Company, L .  R ep. 8 E x . 2 2 1 ; 
29 L . T . R ep. N . S. 180.) Fourpence  pe r to n  
does n o t represen t a p ro fita b le  em p loym en t o f 
the  s h ip ;  th a t  is  s ta ted in  th e  c h a rte r-p a rty  
to  be 120 rupees per d iem , and w ou ld  in  s ix ty - f iv e  
days m ake a d iffe rence  over and above w ha t is 
a llowed o f 2081 15s. W o  had an insu rab le  in te re s t
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in  th e  fre ig h t ,  and had  we in su re d  i t ,  cou ld  have 
recovered on th e  p o lic y  (M aude and P o llo c k  on 
M e rch a n t S h ip p in g , 2nd e d it. p. 305), and the  
defendants m u s t in d e m n ify  us to  the same extent.

C ur. adv. vu lt.

A ug . 1.— S ir  R o b er t  P h il l im o r e .— The Cheviot, 
a vessel o f 494 tons, was ru n  in to  on th e  1st M ay  
1875, w h ile  a t anchor in  M adras Roads, by  the 
S ta r  o f  In d ia .  T h is  vessel a d m itte d  he r l ia b il i ty ,  
and the  usua l reference was ordered  to  th e  
re g is tra r, assisted by m erchants, to  ascerta in  the  
am oun t o f damages. O n th e  27tb M arch  1876, 
th e  re g is tra r  made h is  re p o rt, in  w h ich  a ll  th e  
ite m s  o f  th e  p la in t if fs ’ c la im  were a llow ed  except 
one ; each p a rty  to  pay h is  ow n costs. T he  item  
n o t a llow ed was fo r  the loss of a benefic ia l cha rte r- 
p a rty , estim ated  a t 583Z. 18s. 9d . ; the  w hole o f th is  
sum  was d isa llow ed. A g a in s t th is  ru l in g ,  and 
aga in s t th a t  w h ich  le f t  each p a rty  to  pay b is own 
costs, th e  owners o f th e  Cheviot have apoealed.

T he  case has been ab ly  and ca re fu lly  a rgued 
before me. T he  fo llo w in g  averm ents in  the 
p e tit io n  are p ro ve d  o r a d m itte d . [H is  L o rd s h ip  
then  read th e  paragraphs (A  to L )  o f th e  p e tit io n  
set o u t above .]—T he  clauses o f th e  c h a rte r-p a rty  
to  w h ich  i t  is necessary to  re fe r  are th e  fo llo w in g :
“  T w e n ty -fiv e  w o rk in g  days are to  be a llow ed the 
cha rte re rs  o r th e ir  agents, i f  th e  sh ip  be n o t 
sooner despatched, fo r  lo a d in g  th e  said sh ip  on 
the  Corom andel Coast, to  commence tw e n ty - fo u r  
hours a fte r  th e  cap ta in  has g ive n  notice  in  w r it in g  
to  th e  cha rte re rs ’ agent th a t he is  ready to  
receive cargo, and ten  days’ dem urrage  over and 
above th e  said la y in g  days a t 120 rupees pe r day 
to  be p a id  to  the  m aste r day by  day as due a t h is 
op tion. T im e  occupied in  chang ing  p o rts  n o t to  
coun t as lay days. L a y  days n o t to  com 
mence before 10 th  A p r i l  1875. C ha rte re rs  to  
have th e  o p tio n  of ca n ce llin g  th is  cha rte r- 
p a rty  i f  th e  vessel do n o t a rr iv e  at he r f ir s t  load
in g  p o rt, and  be ready  to  take  in  cargo by 10 th  
M ay ,’*

The  m a in  g ro u n d  upon  w h ich  the  re g is tra r  
founded h is  re je c tio n  o f th e  loss o f th e  benefic ia l 
ch a rte r-p a rty , and w h ich  has been insisted^ upon 
in  th e  a rg u m e n t before me, was th a t the  c la im  fo r  
damages on th is  account was too rem ote. This 
was th e  m a in  g round , b u t th e  re g is tra r  appears 
also to  have he ld  th a t the  p ro x im a te  cause of 
th e  loss was th e  o p tio n  g iven  by th e  cha rte r- 
p a rty  to  th e  cha rte re r, and w h ich  he exercised, o f 
cance lling  th e  agreem ent because th e  sh ip  d id  no t 
a rr ive  so as to  be ready  to  take  in  cargo by th e  10 th  
M ay. I  m ay dispose of th is  la tte r  question  f irs t .  I  
am unable to  see how  th e  g ra n t in g  o f th is  op tion  
w h ich  i t  was pe rfe c tly  com pe ten t fo r  th e  owners 
° f  the  Cheviot to  do, can be in  any lega l sense 
considered the  rea l o r p ro x im a te  cause o f th e  loss. 
B u t fo r the  damage, the re  is eve ry  p resu m p tio n  
th a t the Cheviot w ou ld  have a rr ive d  in  p rope r 
tim e, and th a t the re  w ou ld  have been no 
o p p o r tu n ity  g iven  fo r  the  exercise of th e  op tion. 
W ith  reg a rd  to  th e  m ain  ob jec tion  o f rem o te 
ness, i t  has been contended th a t the  o rd in a ry  
le n g th  o f the  voyage was s ix  m on ths and six  
day s ;  i t  is  a d m itte d  th a t th e  sh ip  had e ig h t 
days ove r th e  t im e  necessary to  enable her 
to  g e t to  h e r lo a d in g  p o rt in  t im e  to  fu l f i l  
it» and th a t a t th e  tim e  the co llis io n  occurred, 
accord ing to  th e  evidence o f the  capta in  th e  
Cheviot was ready to  proceed to  G opalpore, w h ich

was th e  f ir s t  p o rt she had to  proceed to  on th e  
C orom andel Coast to  load, and indeed th e  crew  
were a c tu a lly  heav ing  s h o rt on board the  Cheviot 
fo r th e  purpose o f g e tt in g  under w e igh  to  proceed 
to  the  said p o rt o f G opalpore. The  voyage m ay 
the re fo re , be said to  have begun, b u t i t  is con
tended th a t nevertheless th e  sh ip  m ig h t have 
m e t w ith  some p e rils  before she a rr iv e d  a t her 
lo a d in g  p o rt, m ig h t have been lost, o r  a t least 
delayed b y  bad w eather, and th a t a l l  the  p la in tin s  
can be said to  have lo s t was the  chance o f pe r
fo rm in g  the  ch a rte r-p a rty , w h ich  is  too  rem ote  an 
ite m  to  be taken  in to  account in  the  considera tion  
o f com pensation. The  answer to  these ob jec
tions appears to  me to  be th a t th o u g h  th e y  m ay 
a v a il to  show th a t th e  w hole  sum w h ich  re 
presents th e  loss o f th e  benefic ia l c h a rte r-p a rty  
cannot be c la im ed, b u t  th a t  a ce rta in  deduction  
Bhould be made fro m  i t ,  they  do n o t ava il to  show 
th a t  th e  ite m  should be e n tire ly  s tru c k  ou t.

W ith  respect to  va rious decisions w h ich  were 
c ite d  re la t in g  to  cases o f insurance con trac ts  and 
th e  lik e , I  m u s t observe th a t  th is  is th e  case of 
com pensation demanded fro m  a w rongdoer and  
governed  by  d iffe re n t p rin c ip le s  of law . I n  the  
case o f The H a lle y  (L - Rep. 2 A . &  E . 3 ; 17 
L .  T . Rep. 1ST. S. 329; 2 M a r. L a w  Gas. O. b . 
556), I  said w h a t I  m u s t aga in  re p e a t: “  I
g la d ly  ava il m yse lf o f D r . L u s h in g to n ’s la n 
guage in  th is  m a tte r  in  a case in  w h ich  he 
d is tingu ishes— speak ing  o f the  d u ty  o f th e  
re g is tra r  and m erchants as referees o f th e  H i go. 
C o u rt o f A d m ira lty — between cases o f co llis io n  
and cases o f insurances. ‘ O n e / he says ( The 
Gazelle, 2 W . Rob. p. 280). ‘ o f the  p r in c ip a l 
and m ore im p o r ta n t ob jec tions  to  the  rep o rt 
u n d e r cons idera tion  is th is  : th a t th e  re g is tra r  
and m erchants in  f ix in g  the  am oun t to  be 
pa id  fo r repa irs  and th e  supp ly  o f new  a rtic les  
in  lie u  o f those w h ich  have been damaged o r  
destroyed, have deducted o n e -th ird  fro m  the  f u l l  
am oun t w h ich  such repa irs  and new a rtic les  w ou ld  
cost. T h is  reduction , i t  is said, has been made in  con
s ide ra tion  o f new m ate ria ls  be ing  s u b s titu te d  fo r old, 
and  is  ju s tif ie d  upon the  p r in c ip le  o f a ru le  w h ich  
is a lleged  to  be in v a ria b ly  in vo lve d  in  cases of 
insurance. T he  f ir s t  question then  w h ich   ̂I  
have to  consider is th e  a p p lic a b ility  of th e  ru le  in  
question  to  a case o f the  presen t descrip tion , and 
th is  question, i t  is  obvious, invo lves p rinc ip les  o f 
considerable im portance , n o t on ly  as regards 
the decision in  th is  p a rt ic u la r  case, b u t as estab
lis h in g  a ru le  fo r  asseBsiug th e  damage in  a ll 
o th e r s im ila r  cases. N o w  in  m y apprehension a 
m a te r ia l d is t in c tio n  ex is ts  between cases o f 
insurance leases o f damages b y  co llis io n  and fo r  the 
fo llo w in g  reasons.’ A n d  th e n  th e  learned ju d g e  
exp la ins the na tu re  o f an insurance  con trac t, and 
he c o n tin u e s : ‘ W ith  rega rd  to  cases o f co llis ion  
i t  is  to  be observed th a t th e y  stand upon a to ta lly  
d iffe re n t fo o ting . The  c la im  o f th e  su ffe rin g  
p a rty  w ho has susta ined the  loss arises n o t ex 
contractu  b u t  ex delicto  o f the  p a rty  by  w hom  the  
damage has been done, and th e  measure of the  
inde rn n ifica tio n  is n o t lim ite d  by the te rm s o f any 
co n tra c t, b u t is  co-extensive w ith  the  am oun t o f 
th e  damage. T he  r ig h t  aga inst th e  w rongdoer 
is fo r  a re s titu tio  in  in teg rum , and th is  res titu tio  
he is  bound to  m ake w ith o u t c a llin g  upon th e  
p a rty  in ju re d  to  assist h im  in  any w ay w hatever. 
I f  the  se ttlem en t o f th e  in d e m n ifica tio n  be 
a ttended w ith  any d if f ic u lty ,  and iu  these cases
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d iffic u ltie s  m u s t and w i l l  fre q u e n tly  occur, the  
p a rty  in  fa u lt  m u s t bear the  inconvenience. H e  
has no r ig h t  to  f ix  th is  inconvenience upon the  
in ju re d  p a rty , and i f  th a t  p a rty  derives in c id e n ta lly  
a g rea te r benefit th a n  m ere in d e m n ifica tio n , i t  
arises o n ly  fro m  th e  im p o s s ib ility  o f o therw ise  
a ffe c tin g  such in d e m n ifica tio n  w ith o u t exposing 
h im  to  some loss o r b u rth e n  w h ich  the  law  w il l  
n o t place upon h im .’ ”  I n  th e  m ore recen t case o f 
F rance  v. Gaudet (L , Rep. 6 Q. B . 190), th e  d is t in c 
t io n  between an action  o f con tra c t fo r  the recovery 
o f damages, and an ac tion  aga inst a w rongdoer, 
appears to  have been ve ry  c le a rly  taken.

L a s t ly ,  i t  has been contended th a t th e  g ra n t 
o f  dem urrage  in  th is  case o f 4d. pe r to n  per 
day fro m  th e  1st M a y  to  th e  4 th  J u ly  (s ix ty - 
five  days) p u ts  an end to  any c la im  founded 
on d iffe rence  o f fre ig h t,  and inc ludes th e  p ro 
fita b le  em p loym en t o f the sh ip  d u r in g  th a t 
t im e : th a t  2d. per to n  covers the expenses, 
and th e  o th e r 2d. pe r to n  compensates the  
ow ner fo r th e  use o f the  cap ita l. I  am  n o t 
o f o p in io n  th a t on those accounts th e  c la im  
founded on th e  d iffe rence o f fre ig h t is ex
tin g u ish e d . I t  is  no t m ere ly  th e  benefic ia l cha rte r- 
p a r ty  w h ich  is los t, b u t  also th e  s ix ty - f iv e  days 
d u r in g  w h ich  th e  vessel has n o t been benefic ia lly  
em ployed, and  upon  the  w hole I  am  o f  op in ion  
th a t  I  m u s t re fe r th is  m a tte r  aga in  to  the  
re g is tra r, w ith  the assistance o f m erchants, to  
re p o rt upon  w h a t m ay be in  the  circum stances, 
acco rd ing  to  th e ir  op in ion , a com pensation fo r  the 
loss o f the  benefic ia l c h a rte r-p a rty .

The  whole sum ,v iz ., 5831.18s. 9d., o u g h t n o t to  be 
g ran te d , and indeed is n o t c la im ed. A m o n g  the  de
duc tio ns  fro m  th is  sum  w il l  have to  be considered 
th e  d iffe rence between a voyage fro m  M adras to  
Lo n do n  and fro m  the  C orom andel Coast to  
L o n d o n ; the  sav ing  o f w h a t is  called wear and 
te a r to  th e  vessel, and the unce rta in ties  and p e rils  
in c id e n t to  a ll sea voyages. O th e r c ircum stances 
ju s t ify in g  deductions w i l l  perhaps suggest th e m 
selves to  th e  g re a t experience o f th e  re g is tra r  and 
m erchan ts , as to  w h ich  I  have no desire to  fe tte r  
th e ir  d iscre tion . The  ju d g m e n t w h ich  I  now  
d e live r is  th a t th e  item s fo r  the  loss o f the  bene
f ic ia l ch a rte r-p a rty , w h ich , as b e ing  too rem ote 
a nd  unce rta in  has been d isa llow ed, o u g h t to  be 
considered and a llow ed, sub jec t to  a ll ju s t  and 
reasonable deduction . The  question  o f costs 
m u s t stand ove r t i l l  the  amended re p o rt is  made.

S o lic ito rs  fo r  the  p la in tif fs , Lowless and  Go.
S o lic ito rs  fo r  th e  defendants, S axton  and Go.

Tuesday, J u ly  18, 1876.

T h e  J u l ia n a .

Wages — Cause by d e fau lt— W aive r o f  proceedings 
— In te rve n tio n  o f  fo re ig n  consul —  S o lic ito r—  
Officer o f  court.

Where a sh ip  has been sold in  a  cause in  w h ich  no 
appearance has been entered, an d  the proceeds 
re m a in  in  the reg is try , a l l  p re lim in a ry  proceed
ings in  a cause o f  wages m ay be waived, and  the 
money due p a id  out o f  court.

The court w i l l  no t p a y  the money to a  fo re ign  
consul a t h is  request, but w i l l  requ ire  the so lic ito r  
o f  the pa rties  to sa tis fy  any cla im s the consul 
m ay have before receiving the money.

I n th is  case the  J u lia n a ,  w h ich  was a Russian
vessel, had been sold b y  o rde r o f the  c o u rt in

[ A d m .

ano the r s u it  in  w h ich  th e  proceedings had been in  
d e fa u lt o f appearance, and th e  proceeds o f th e  
sale rem a ined  in  th e  re g is try .

W . G. F . P h ill im o re  re p lie d  on behalf o f  th e  
m aste r and a p o rt io n  o f th e  crew , th a t th e  wages 
due to  them , and a sum  of m oney by way o f v ia t i 
cum , as w e ll as in  respect o f ce rta in  necessary 
expenses in c u rre d  by them , shou ld  be paid o u t o f 
c o u rt a t once w ith o u t re q u ir in g  them  to  file  
p lead ings o r ta ke  th e  o th e r steps cus tom ary  in  a 
case o f d e fa u lt o f  appearance.

T he  R e g is tra r  read a le tte r  fro m  th3 R ussian  
consu lar o fficer s ta tin g  th a t he had made advances 
o f m oney to  th e  crew  fo r  th e ir  expenses, and th a t 
b y  the  law  o f R ussia th e  m oney payable to  the  
crew  o u g h t to  be pa id  to  h im  on th e ir  behalf.

S ir  R . P h il l im o b e  made an o rd e r w a iv in g  
u nder the  c ircum stances a ll th e  p re lim in a ry  steps 
in  a cause o f de fau lt, and o rd e rin g  the  m oney to 
be pa id  o u t o f cou rt, on th e  s o lic ito r of th e  parties  
betore the c o u rt u n d e rta k in g  to  pay the  R ussian 
consu la r o ffice r the  sums he had advanced fo r  
necessaries o r p ro duc ing  h is rece ip t.

June  27 and  A ug. 8 ,1876.

T he E v a n g e lt s t r ia .
J u r is d id io n — F ore ign  vessel—Possession— F ore ig n  

mortgage— Decree o f  fo re ig n  cou rt— In te rv e n tio n  
o f fo re ig n  consul— Practice.

The a rrest necessary to fo u n d  the j  u r is d id io n  o f  the 
S ig h  C ourt o f  Justice  (A d m ira lty  D iv is io n ) over 
cla im s by mortgagees o f  fo re ign  ships under 3 ^ -4  
Viet. c. 65, m ust be in  a cause over w hich the 
court has ju r is d ic t io n ; a mere do fa c to  a rrest is  
not sufficient.

The H ig h  C ourt o f  Justice (A d m ira lty  D iv is ion ) 
lias ju r is d ic t io n , independent o f  the Ju d ica tu re  
A d s , to and w i l l  en terta in , on the in te rve n tio n  o f  
the representative o f  a  fo re ig n  state, o r by the 
consent o f  pa rtie s , a cause o f  possession o r m o rt
gage o f  a fo re ig n  sh ip  belonging to such state, so 
f a r  as to ascertain the true  p o s it io n  o f  the c la im 
ants and  the n a tu re  o f  th e ir  t it le , and  w i l l ,  where 
i t  is  f o r  the advantage o f  a l l  pa rties , o rder a sale 
o f the ship.

T he  See R e u te r (1 Dods. 22) fo llow ed .
Where a defendant objects to the ju r is d ic t io n  in  a  

cause in  re m , and  appears under protest, the 
fo rm e r p ractice  o f  the H ig h  C ou rt o f  A d m ira lty , 
as to proceedings under protest, m ust be observed 
throughout.

T h is  was a cause of possession.
T he  F v a n g e lis tr ia , a G reek vessel, a rr iv e d  a t 

F a lm o u th  in  A p r i l ,  1875, and w h ils t  the re  the 
defendants, tw o  b ro th e rs  o f th e  name o f P iangos, 
w ho a t th a t  tim e  had th e  c o n tro l o f th e  vessel, 
were by th e  a u th o r ity  o f  th e  G reek consu l d is 
m issed, and  the p la in t i f f  E m p ir ik o s  su b s titu te d  
fo r  them , on the  g ro u n d  th a t by  the  ju d g m e n t of 
a G reek c o u rt a t S y ra  the  p la in t if f  was e n tit le d  
to  the  possession of the vessel. T he  vessel sailed 
under the co n tro l o f th e  p la in t if f  to  Swansea, and 
w h ils t  the re  the  p la in t if f  was fo rc ib ly  dispossessed, 
and the m aster appo in ted  b y  h im  expe lled fro m  
he r by  the  defendants. W h ils t  a t Swansea the  
vessel was arrested in  a cause o f necessaries, in  
w h ich  cause th e  present p la in t if f  appeared under 
p ro te s t on the  g ro u n d  th a t the alleged necessaries 
had been supp lied  in  a fo re ign  p o rt, and th a t the 
co u rt had no ju r is d ic t io n . W h ils t  th e  vessel was 
s t i l l  under a rre s t iu  th a t s u it the p la in t if f  com-

T h e  J u l ia n a — T h e  E vang eltstria .
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m enced a cause of possession b y  is su in g  th e  w r i t  
w ith  th e  indo rse m e n t on i t  set o u t in  th e  8 th  p a ra 
g raph  o f th e  p e tit io n  on p ro te s t g ive n  below . The  
p la in t if fs  in  th e  necessaries s u it subsequen tly  
abandoned th e ir  s u it, le a v in g  the  m o rtg a g e  s u it  
th e  on ly  one e x is tin g  aga inst the sh ip .

T he  defendants appeared under p ro test, and on 
the  16 th  Jun e  1876 de live red  the fo llo w in g  p e ti
t io n  on p ro te s t to  th e  ju r is d ic t io n  o f th e  c o u r t :

1. The plaintiffs and defendants are subjects of his 
Majesty the King of Greece, and are resident within the 
Kingdom of Greece.

2. The defendants are the owners of the ship or vessel 
Evangelistria  which is a Greek vessel belonging to the 
Port of Syra, in Greece.

3. On or about the 4th Oct. 1874, at Syra aforesaid, by 
a certain agreement or instrument of mortgage, which 
was made at Syra aforesaid, the said vessel was mort
gaged by the defendants to the plaintiffs to secure re
payment to the plaintiffs of the sum of 54,450 drachmas, 
together with interest at the rate specified in the said 
agreement.

4. The said Bum, as will appear on reference to the 
said agreement, was advanced as to one-third thereof, 
for a period of two years from the date of the said agree
ment, and it  was a further condition of the said agree
ment that in case of default of payment of either interest 
or principal, the said ship should be brought by the 
plaintiffs to Syra to be there sold or otherwise dealt with. 
No default has been made in payment of interest pur. 
suant to the said agreement, and no part of the said 
principal sum is due and payable.

0. The Evangelistria  lately arrived at the Port of 
Swansea, laden with a cargo of grain from Lagos, and is 
now lying at the said Port of Swansea.

6. On or about the 10th May 1876, the Evangelistria  
was arrested in a suit for necessaries instituted in this 
honourable court by one John Petters.

7. The said necessaries in respect of which the said 
suit was instituted were supplied t i  the Evangelistria  
at Syra aforesaid whilst the said ship was building there. 
On her completion she was registered as a Greek ship, 
and has since continued so registered. The preseut 
plaintiff appeared under protest, and has since filed a 
petition on protest praying the court to pronounce 
against its jurisdiction on the ground that the claim of 
the plaintiff in that suit is not a claim for necessaries 
within the meaning of 3 & 4 Viet. c. 65, s. 6, or 24 Viet, 
c. 10, s. 5.

8. The present suit was commenced by writ dated the 
17th May 1876, alter the said ship had been arrested in 
the said suit for necessaries. The endorsement on the 
said writ is in the words and figures following: “ The 
plaintiff claims to be the sole owner or mortgagee of the 
Bhip Evangelistria, of the Port of Syra in Greece, and to 
be entitled to have possession of the said ship decreed to 
him or to have the said ship sold for the repayment of 
various sums of money now due and owing to the 
plaintiffs, and the plaintiffs claim 35001.

9. This honourable court has no jurisdiction to enter
tain the said cause of necessaries, and by reason thereof 
the said arrest of the Evangelistria  is, under the circum
stances stated in this petition, irregular and void, and 
the defendants submit that the said proceedings in the 
said cause of necessaries being null and void, and by 
reason of the circumstanoes aforesaid, this honourable 
court has no jurisdiction to entertain this suit.

The p e tit io n  then  prayed th e  co u rt to  pronounce 
aga inst its  ju r is d ic t io n , and d ism iss th e  s u it  w ith  
costs.

•Tune 27.— E. G. C la rkson, on b e h a lf o f the  
p la in t if fs ,  m oved th e  c o u rt to  re jec t the  de fendants ’ 
p e tit io n  on p ro te s t.— The f ir s t  question  is, w he ther 
the  a rre s t in  the  necessaries s u it  was such an 
a rre s t as w i l l  enable the  c o u rt to  e n te r ta in  the  
presen t s u it  o f the  m ortgagee ? T he  c o u rt has 
ju r is d ic t io n  in  a cause of m ortgage  in  the case o f 
a fo re ig n  sh ip  o n ly  w here th e  sh ip  is  u n d e r the 
a rres t o f th e  c o u rt o r the proceeds o f th e  sale o f 
the  sh ip  are in  the  re g is try  : (3 &  4 Y ic t .  c. 65 
sect. 3.) N o w  th is  vessel was a t th e  tim e  o f  the

in s t itu t io n  o f th is  s u it  bond f id e  u n d e r th e  a rre s t 
o f the  co u rt, w ith in  th e  w ords o f  th a t section, and 
such an a rre s t is, I  su b m it, s u ffic ie n t to  susta in  
the  ju r is d ic t io n ;  i t  is o n ly  where an a rre s t is co l
lus ive  o r fra u d u le n t th a t i t  can be o f  no a v a il to  
found  fu r th e r  ju r is d ic t io n . I f  the  c o u rt once gets 
h o ld  o f the  corpus o f the sh ip , i t  cannot be ousted 
o f its  ju r is d ic t io n  because some p a rty  before i t  has 
made a m is take  as to  h is r ig h ts . Secondly, th is  is  
riot, a m ere m ortgage  s u i t ; i t  is a c la im  fo r  posses
sion  by the p la in t if f ,  w ho c la im s in  the a lte rn a tive  
as sole ow ner o r m ortgagee (see indo rsem en t on 
w r i t  set o u t in  8 th  pa rag raph  o f  the p e tit io n  above); 
and over causes o f possession th e  E n g lis h  C o u rt 
o f A d m ira lty  has a lways exercised ju r is d ic t io n  
indepen d e n tly  o f s ta tu te .

M y  b a r ah, fo r  th e  defendants, in  su p p o rt o f the  
p ro te s t— I t  is c lear th a t the re  is no ju r is d ic t io n  
over a c la im  fo r  necessaries supp lied  in  a fo re ig n  
p o r t :  (The  A n n a  (ante, p. 2 3 7 ; L .  R ep. 1 P. E . 
&  A d m . 253 ; 34 L .  T . Rep. N . S. 895.) Can 
i t  bo th a t the  p la in t if f  can ob jec t to  th e  ju r is 
d ic tio n  in  the  necessaries s u it  and take  advan
tage o f th a t ve ry  s u it  to  create ju r is d ic t io n  on h is  
ow n  beha lf?  I f  there  was no ju r is d ic t io n  in  th a t  
s u it  the re  was no pow er to  a rre s t, and, conse
q u e n tly , the re  was no a rre s t in  law . T he  indo rse 
m en t on the  w r i t  c le a rly  shows th a t the  su ita rise s  
u n d e r a c la im  b y  a m ortgagee, and ove r such 
c la im  the  c o u rt has o n ly  ju r is d ic t io n  in  the case 
o f fo re ig n  sh ips w here the sh ip  is  u n d e r lega l 
a rres t.

C larkson, in  re p ly .— T he  de fendant a.ski' the  
c o u rt to  in tro d u ce  in to  th e  3 rd  section o f 3 &  4 
Y ic t .  c. 65, w ords to  the e ffect th a t before the co u rt 
can have ju r is d ic t io n  over a cause o f m ortg a g e  the  
sh ip  m u s t be under a rre s t in  a cause in  w h ich  th e  
c o u rt has j  u ris d ic tio n . B y  the  w ords o f the  section, 
a de fa c to  a rte s t is  su ffic ien t.

S irR .  P h il l im o k e .— There can be no d o u b t th a t  
th e  “  a rres t ”  con tem p la ted  by th e  3 rd  section o f 
3 &  4 V ie t .  c. 65, is an a rres t de ja re ,  n o t a mere 
a rre s t de fac to . The  p la in t if f ’s c la im , as i t  appears 
in  th e  p e tit io n  on p ro tes t, m us t, fo r  th e  p resen t 
purpose be trea ted  as th e  c la im  o f a m ortgagee. 
I  am  o f op in ion , a fte r b e a rin g  th e  a rg u m e n ts  on 
b o th  sides, and cons id e rin g  th e  s ta tu te , th a t the  
p e t it io n  on p ro te s t is adm iss ib le  ; and  I  m u s t re fe r 
the  m otion  to  re je c t i t .

J u ly  4.— M yburgh , fo r  the  defendants, m oved 
to  d ism iss  the  action , on the  g ro u n d  th a t  th e  c o u rt 
h a v in g  he ld  th a t the p e tit io n  on p ro te s t o u g h t to  
be a d m itte d , the  c o u rt had decided th a t i t  had no 
ju r is d ic t io n . The  p la in t if fs  had n o t ob ta ined  any 
leave to  plead fu r tn e r , and the  sta tem en ts  in  the  
p e tit io n s  m u s t be taken  as tru e , and by  those s ta te 
m ents  i t  appeared th a t  th e  ju r is d ic t io n  was sought 
to  be m a in ta ined  by reason o f the  sh ip  be ing  under 
a rre s t in  an ac tion  in  w h ich  th e  c o u rt had no ju r is 
d ic tio n . H ence th e  action  o u g h t to  be d ism issed. 
A  p e tit io n  on p ro te s t is a d e m u rre r to  th e  ju r is 
d ic tio n , and the re  be ing  no leave to  plead fu r th e r , 
th e  action  is gone :

Rules of the Supreme Court, Order X X V II I . ,  rules 
5, 12.

E . C. C la rkson  fo r  th e  p la in t if f .— The c o u rt lias  
o n ly  a d m itte d  the p e tit io n  on p ro test, and  i t  is 
now th e  d u ty  o f the  p la in t if f  to  tile  h is answ er on 
p ro tes t. T he  coin t  has he ld  th a t in  questions o f 
ju r is d ic t io n  the o ld  p ractice  s t i l l  rem ains. [S ir  R .
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P h illim o r e .— T he  o ld  p rac tice  m u s t be ca rr ie d  
o u t e n tire ly , and n o t m e re ly  p a r t ia l ly . ]  I  have to  
ask fo r  t im e  to file  th e  answ er on p ro te s t.

S ir  R. P hillim ore  dismissed the defendants* 
motion w ith costs, and gave the plaintiff a fo rt
night’s time to file his answer on protest.

T he  p e tit io n  on p ro te s t b e ing  a d m itte d , on the  
17 th  J u ly  1876, the  p la in t if fs  de live red  th e ir  
answ er, w h ich , a fte r  a d m it t in g  the  t r u th  o f the  
1st, and d e n y in g  the  t r u th  o f the  2nd paragraphs 
o f the  p o tit io n  on p ro te s t, proceeded as fo llo w s  :

3. By an agreement or deed of sale, dated the 21st Sept. 
1874, and duly made at Syra, in the Kingdom of Greece, 
before a notary public, with all the formalities required 
by the law of Greece, and numbered 15,742, the defen
dants being owners of the Evangelistria , sold to the 
plaintiff the Evangelistria , and delivered to him the pos
session thereof for the price of 54,450 drachmas of govern
ment tariff (Greek), paid to them by the plaintiff.

4. The said agreement was valid and effectual accord
ing to the law of Greece to pass the property, ownership, 
and right of possession of the said ship to the plaintiff in 
whom such property and ownership and right of posses
sion have been ever since and are now vested.

5. Such sale to the plaintiff was duly registered on the 
23rd Sept. 1874, at the Port of Syra aforesaid, by the 
proper authorities, and the plaintiff thereupon became 
and has ever since been, and still is the sole registered 
owner of the said ship.

6. On the 4th Oct. 1874, an agreement, being the agree
ment mentioned in the 4th paragraph of the said petition, 
was entered into between the plaintiff and the defendants. 
Such an agreement was and is in the Greek language, and 
the following is a correct translation thereof :

I t  is this day agreed between the undersigned Constan
tine Empirikos of the one part, GiaDuli N . Piangos and 
George N. Piangos of the other part, the following:

I.  By an agreement made before the notary public, S. 
Bisti, dated the 22nd Sept. a .d . 1874, No. 15,742, 
Messrs. Gianuli N . Piangos and George N. Piangos, 
sold to Constantine Empirikos their ship called 
Evangelistria  at the price of 54,450 drachmas of 
government tariff.

IT. Right of repurchase of ship is conferred on the 
brothers Piangos, such right to be exercised 
within a period of three years commencing from 
the date of the sale document No. 15,742, within 
which time they have the right to pay to M r. C. 
Empirikos in full or by any instalments, the above 
amount, with interest at the rate of 20 per cent, 
per annum; they will also pay the sum of 
5381 drachmas government tariff, with interest 
thereon, which according to the particulars given 
below in Clause I I I . ,  M r Empirikos paid up to this 
day; and also any sum or sums which Mr. 
Empirikos may in future pay for accounts of 
Messrs. Piangos. After payment of all the above 
sums Messrs. Piangos will become the rightful 
owners of the ship.

I I I .  M. Empirikos has this day paid to the brothers 
Gianuli N . Piangos and George N. Piangos 5381 
10 per cent, drachmas government tariff, and is a 
loan for the settlement of the accounts for the 
purchase of ship, building material, and for the 
necessary expenses for dispatching the ship. On 
the above sum interest at the rate of 20 per cent, 
per annum will be charged from this date.

IV . The interest on the 54,450 drachmas, and 5381 10 
per cent, drachmas must be paid down regularly 
every voyage, and at the port of discharge of the 
ship. A t the end of the second year one-third of 
the whole sum at least must be repaid to Mr. 
Empirikos, and there must not be any default in 
the payment of interest, otherwise iD case of the 
non regular payment of the interest, or in default 
of payment of one-third of the original sum at the 
end of two years, Mr. Empirikos has the right to 
sell the ship at public auction, hereafter giving 
notice to the Piangos brothers to be present at such 
auction. In  such case Mr. Empirikos has the 
right of bidding for the ship at the auction.

V . After the ship is sold, according to the above
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clause, out of the price fetched M. Empirikos will 
be repaid the sum of 59,831 drachmas 10 per cent, 
government tariff, and interest thereon, and ex
penses incurred, and whatever other sums he may 
have paid for account of Messrs. Piangos, and if 
after deducting the above there is any balance left, 
such balance remains for the benefit of the brothers 
Piangos.

Y I. The profits as well as the losses of the ship, for the 
period of three years, as well as all expenses, are 
for account of the brothers Piangos, whom they 
entirely concern, and who have a right to insure in 
their own name the sum of 15,000 drachmas on the 
value of the ship, but without any responsibility 
on the part of M. Empirikos for the payment of the 
insurance premiums thereon.

V I I .  After the expiration of the last day of the three 
years the right of re-purchase on the part of the 
brothers Piangos ceases, and the ship remains the 
indisputable property of M. Empirikos, fixing the 
value equal to the sums mentioned in the sale 
document No. 15,742. In  addition to this all sums 
belonging to M . Empirikos that the Piangos’ 
have in their hands at the time will be added to 
the value of the ship.

V II I .  Captain of the ship for the period of three years 
will be one of the brothers Piangos, but M. 
Empirikos has the right to appoint a nautical 
superintendent on the ship, taking his meals with 
the captain. In  case the captain is dismissed the 
brothers Piangos have the right of selling the ship 
through a court of law, and if the superintendent 
is dismissed M. Empirikos has the right of the 
sale of the ship. The expenses of the keeping 
of the superintendent are borne by the Piangos 
brothers.

Two similar documents were made and signed by the 
contracting parties.

Syra, 4th Oct. 1874.
C Co n s t a n t in e  E m p ir ik o s .

Signed -< G ia n u l i  N. P ia n g o s .
(.G eo rg e  N. P ia n g o s .

Copied by Constantine Empirikos.
7. In  pursuance of the said agreement the Evangelistria 

proceeded upon several voyages in charge of and under 
the command of the defendants, or of one or other of 
them.

8. Before the Evangelistria  could leave the Kingdom 
of Greece to proceed on such voyages the plaintiff was 
compelled by the law of Greece to give, and he did before 
she left the Kingdom of Greece give, with the know
ledge of the defendants, a bond to the proper authorities 
in two-thirds of the value of the Evangelistria  condi
tional for the return of the Evangelistria  to the Kingdom 
of Greece within the period of two years from the date 
of her so leaving Greece. The said period of two years 
will expire in the month of September now next ensu- 
ing.

9. The plaintiff denies the allegations contained in the 
4th paragraph of the said petition, and says that the sum 
of 54,450 drachmas and 5381, 10 per cent, drachmas are 
still owing to the plaintiffs, and the defendants have made 
default in the payments of interest due under the terms 
of the said agreement of the 4th Oct. 1874, and that 
large sums of money are now due and owing to the 
plaintiff from the defendants in respect of such interest.

10. On or about the 15th Oct. 1875 the plaintiff insti
tuted a suit in the Commercial Division of the Court of 
First Instance at Syra aforesaid, being a court of com
petent jurisdiction in that b3half, against the defendants, 
and prayed the said court by reason of such default as 
aforesaid, and upon other grounds, to order that the 
defendants or such one of them as was acting as master 
of the Evangelistria  should be substituted by a man of his 
(the plaintiff’s) confidence, and that the said ship should 
be brought to Syra, and that a provisory execution of the 
decision should be ordered as well as the personal arrest 
of the defendants, and that the defendants should pay the 
coats.

11. The defendants were duly summoned to appear in 
the said suit in accordance with the law of Greece, but 
failed to appear therein.

12. On the 22nd April 1876, the said suit was heard 
before the said court, and the said court delivered 
judgment therein, and ordered expulsion of the defen
dants from the said ship, and that they should be sub-
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stituted by a captain enjoying the plaintiff’s confidence, 
and ordered the personal arrest of the defendants, and 
condemned them in costs, and requested the prpper 
officers to execute or assist in executing the said judg
ment.

13. By order of such judgment the Greek consular 
authorities in this country, being the proper authorities 
in that behalf, dismissed the defendants from the said 
ship on her arrival at Falmouth on or about the 28th 
April 1876, and put on board her a person appointed by 
the plaintiff and enjoying his confidence, and put her 
into the possession of such person on behalf of tho plain
tiff, and Buch person took the said ship from Falmouth 
to Swansea to discharge her cargo.

14. On arrival of the said ship at Swansea, the 
defendants, against the will of the plaintiff and of the 
said consulate authorities, forcibly ejected the said 
master so appointed by the plaintiff from the said ship, 
and forcibly took possession of her, and they remained 
in possession of her against the will of the plaintiff and 
of the said consulate authorities.

15. By the law of Greece all persons in charge of any 
Greek vessel entering a foreign port are required to 
deposit all the ship’s papers with the Greek consular 
officer at such port. On the arrival of the said ship at 
Swansea, the Vice-Consul of Greece at thatport, being 
such consular officer as aforesaid, applied to the defen
dants, and required them to deposit such papers with 
him. Such paperB include the libretto or certificate of 
registry showing the ownership of the said ship. The 
defendants have refused and still refuse so to deposit 
such papers, and the plaintiff is unable to obtain pos
session of the said papers, including the said libretto, 
although such libretto shows the plaintiff to be sole 
owner of the said ship.

16. The plaintiff admits the truth of the allegations 
contained m the 6th and 7th paragraphs of the said 
petition.

17. The defendants have threatened and intend, unless 
prevented by the court, to take the Evangelistria  to South 
Africa, or to some other foreign port or place not being a 
Greek port or place, and to deprive the plaintiff of the 
power of taking the Evangelistria  to Greece within the 
time allowed by the said bond, and of the power of selling 
the Evangelistria  at Syra, under the said agreement of 
the 4th of Oct. 1874, and they refuse to give up posses
sion of the said ship to the plaintiff, and the plaintiff 
cannot obtain possession of the said ship or of the 
Papers, without the assistance of this honourable court.

T he  answer then  p rayed  the c o u rt to  p ro 
nounce fo r  i ts  ju r is d ic t io n ,  and to  o ve rru le  the  
p e tit io n  on p ro te s t, and to  condem n th e  defen
dants in  costs. O n th e  2nd A u g . th e  defendants 
rep lied  by a s im p le  den ia l o f th e  answ er and 
jo in d e r  o f issue, and on 8 th  A u g . th e  question  
° f  ju r is d ic t io n  came on fo r  a rgum en t.

A  d iscussion arose as to  th e  mode in  w h ic h  th e  
case was to  be b ro u g h t before  th e  c o u rt fo r  deci
sion, th e  de fendants con ten d in g  th a t the  c o u rt 
o u g h t, as in  th e  case o f a d e m u rre r, to  decide on 
the  p lead ings as th e y  stood, th e  p la in tif fs  m a in 
ta in in g  th a t  the  defendants m u s t p rove  by e v i
dence th e  facts ave rre d  in  the  p e t it io n  on p ro test. 
The  co u rt ru le d  th a t a lth o u g h  on m o tio n  to  re je c t 
a p e tit io n  on p ro te s t the facts th e re in  s ta ted  m u s t 
be ta ke n  as tru e , y e t a t the  h e a rin g  on p ro te s t i t  
was d iffe re n t, and th a t the  defendants m u s t now  
produce evidence in  su p p o rt o f th e ir  p e tit io n , and 
th a t the  p la in t if fs  w ou ld  then  be a t l ib e r ty  to  
p rove th e ir  answ er, and th a t the  fo rm e r practice  
as to  p e tit io n s  on p ro te s t m u s t p re va il. The  de
fendants were then  ca lled in  s u p p o rt o f th e ir  p e ti
t io n , and  in  th e ir  evidence c la im ed  to  be the 
owners o f th e  sh ip , the  p la in t if fs  b y  th e ir  cross- 
exam ina tion  and the  subsequent evidence se ttin g  
UP the  same c la im . T he  defendants sta ted th a t 
the p la in tif fs  were o n ly  m ortgagees.

T he  ju d g m e n t o f th e  G reek C o u rt, w ith  the  
docum ent (an o rd in a ry  b i l l  o f sale) re fe rred  to  in  
th e  3 rd  p a rag raph  o f th e  answer, a ttached to  i t ,

and also th e  docum en t set o u t in  the  4 th  pa ra 
g ra p h  o f th e  answer, were p u t in  in  evidence, 
and the  G reek C onsu l-G enera l deposed th a t on 
th e  in s tru c tio n s  o f h is g o ve rnm en t he was desirous 
th a t th e  c o u rt shou ld  i f  possible exercise ju r is d ic 
tion .

Aug. 8.— B en jam in , Q. 0 . and  W . G. P h i l l i -  
more, fo r  th e  defendants, in  s u p p o rt o f the  
p e tit io n .— T he  question  is n o t one of ow nersh ip  
o r  possession, b u t o f m ortgage  ; th e  p a ym e n t of 
in te re s t is  in co n s is te n t w ith  ow nersh ip .  ̂ T he  
c o u rt has no ju r is d ic t io n  to  e n te rta in  a question  o f 
m o rtg a g e  except by s ta tu te . 3 &  4 V ie t .  c. 6o, 
ss. 3, 4, applies o n ly  to  B r it is h  ships, and to  them  
o n ly  when u n d e r a rre s t; even i f  i t  cou ld  a p p ly  to  a 
fo re ign  vessel a t a ll, i t  can p la in ly  o n ly  do so when 
th e  vessel is u nder a rres t, and th is  vessel cannot be 
considered to  have been u n d e r a rres t, as th e  a rrest 
was n o t a la w fu l one, a n l  consequently  a m ere 
n u ll i ty .  24 V ie t .  c. 10, ss. 8, 11, applies expressly  
o n ly  to  B r it is h  reg is te red  ships, and m ortgages 
reg is te red  under th e  M e rch a n t S h ip p in g  A c ts , 
and the re fo re  cannot in c lu d e  th e  case o f a fo re ig n  
sh ip  and fo re ig n  m ortgage  : ( The In n is fa l le n ,  L .  
Rep. 1 A d . 72: 16 L . T . Rep. N . S. 71 ; 2 
M ar. L a w  Cas. O. S. 470 ) The  ju d g m e n t o f 
th e  G reek c o u rt a t S y ra  was g ive n  on an ob
v io u s ly  defective  know ledge o f the  facts. O n ly  
one docum ent is annexed to  i t ,  and re fe rre d  to  
in  i t ,  and  th a t  is a docum en t a p p a re n tly  o f 
sale, b u t the  subsequent docum en t w h ic h  
p la in ly  shows th e  na tu re  o f th e  tra n sa c tio n  to  
be a m ortgage, was n o t shown to  th e  c o u rt 
and  is n o t re fe rre d  to  in  th e  ju d g m e n t. Besides, 
th e  ju d g m e n t was ob ta ined  w ith o u t an y  notice  
be ing  g ive n  to  th e  present de fendant on p ro 
test, and in  h is  absence : The H ig h la n d e r, 2 
W . Rob. 109.) I n  a m a tte r o f  co-ow nersh ip  th e  
co u rt m ig h t in  v ir tu e  o f its  o r ig in a l ju r is d ic t io n  
e n te rta in  a cause by request o f tho  pa rties  o r of 
th e ir  gove rn m e n t ( The See Hauler, 1 Dods. 22), 
b u t  n o t in  a case o f m ortgage  where the  a u th o r ity  
g ive n  by th e  s ta tu te  is l im ite d  b y  the  s ta tu te  to  
B r it is h  vessels and m ortgages  u n d e rth e  M e rch a n t 
S h ip p in g  A c t.  E ven  i f  th e  c o u rt cou ld  ob ta in  
ju r is d ic t io n  the  question  m u s t be decided by 
E n g lis h  law , as i t  is here  a question  o f p ro 
cedure and is governed  b y  th e  lex f o r i .  T he  
c o u rt m us t d ism iss  the  s u it  and a llo w  us to  
take  th e  sh ip  and pay th e  m ortgagees th e ir  
in te re s t. A  m ortgage  is  u n kn ow n  to  the  law  
m a ritim e , and i f  th e  C o u rt o f A d m ira lty  had  
no ju r is d ic t io n  in  th is  cause, th e  J u d ic a tu re  A c t3  
have made no d iffe rence, fo r  th e  H ig h  C o u rt o f 
Ju s tice  has o n ly  acqu ired  the same ju r is d ic t io n  in  
rem  as the  co u rt o f  A d m ira lty  had, and th is  is  a 
s u it  in  rem . T h e y  also re fe rre d  to

The Cathcart, L . Rep. 1 Ad. & Ecc. 314; 16 L. T.
Rep. N. S. 211;

The Neptune, 3 Hagg. 132;
Simpson v. Fogo, 8L . T. Rep. N . S. 61; 1 Mar. Law 

Cas. O. S. 312.
C larkson, fo r  p la in tif fs .— R e lie f in  rem  m ay 

be ob ta ined  now  in  any d iv is io n  of th e  H ig h  
C o u rt (Suprem e C o u rt o f Ju d ica tu re  A c t  1873, 
sect. 4, sub-sects. 6, 7), i t  is o n ly  a ques tion  o f 
procedure, and each d iv is io n  and every  ju d g e  has 
a ll the  powers o f  any c o u rt (S uprem e C o u rt o f 
Ju d ica tu re  A c t  1873, sect 39), and, the re fo re , the  
c o u rt has ju r is d ic t io n  to  e n te rta in  th e  su it, 
w he ther in  rem  o r in  personam . H e re  th e  w r i t  was 
in  personam, b u t th e  w a rra n t in  rem  was o n ly  a
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subsequent m a tte r  o f p rocedure  in  th e  cause. 
T he  G reek ju d g m e n t m us t be taken  to  be a good  
ju d g m e n t. The  absence o f th e  de fendan t m ay be 
im m a te ria l, as i t  fre q u e n tly  is in  the  p ra c tice  o f 
th is  and th e  d ivorce  d iv is io n s  o f th e  H ig h  C o u rt, 
and even suppos ing  th is  to  be a m ortgage, the 
p la in t if fs  w ere m ortgagees in  possession bo th  
de fa c to  and de ju re  u n t i l  th e y  were u n la w fu lly  
ousted by the  defendants, and, the re fo re , th is  is  a 
s u it  o f possession, and  exactly  s im ila r  to  The See 
R euter (1 Dods. 22).

F h illim o re ,  in  rep ly .
S irR .  P h il l im o k e .— T h is  case has been ve ry  

ca re fu lly  and e labo ra te ly  argued, and i t  raises a 
question  b y  no means free fro m  d if f ic u lty  ; b u t  a t 
tb e  same tim e  a ca re fu l exam ina tion  o f th e  m a tte r  
re su lts  in  th is , th a t the  o n ly  question  is, w he the r 
th e  c o u rt has ju r is d ic t io n  to  exam ine in to  the 
c la im s o f the  respective  pa rties  o r  no t. I t  is n o t 
a question w h e th e r th e  law  o f Greece is in  fa v o u r 
o f one p a rty  o r the  o the r, b u t w he ther, u n d e r the  
c ircum stances— and they  are v e ry  p e c u lia r— the 
c o u rt o u g h t to  decline ju r is d ic t io n  to  in q u ire  in to  
th e  m a tte r  a t a ll. T he  con test is  between tw o  
fo re igne rs , each c la im in g  possession o f the  vessel, 
one con tend ing  th a t  he was th e  o r ig in a l possessor 
and th a t he has never parted  w ith  the  p ro p e r ty  in  
th e  sh ip  b y  sale o r  o therw ise ; th e  o th e r, th a t  th e  
fo rm e r had p a rte d  w ith  th e  p ro p e rty  in  th e  sh ip , 
and th a t  th e  r ig h t  o f possession had passed to  h im . 
One o f the  pieces o f evidence w h ich  has been sub
m itte d  to  the  co u rt, and w h ich  has been g ra v e ly  
discussed, is  th e  ju d g m e n t o f the  G reek C o u rt o f 
F ir s t  Ins tance  a t Syra, where the  c o u rt pronounced 
in  favour o f the  ow nersh ip  of one o f the  defendants 
u pon  the  question  o f tho  expu ls ion  o f one cap ta in  
and the  s u b s titu tio n  o f ano ther. A g a in s t the  
ju d g m e n t m any ob jections have been taken, b u t i t  
has been en forced  b y  the  C onsu l-G enera l o f Greece 
in  th is  c o u n try  so fa r as, in  h is o p in io n  i t  was 
com pe ten t fo r  h im  to  do so, and he has expressed 
h is  desire th a t  th e  c o u rt shou ld , i f  possible, 
exercise ju r is d ic t io n  in  th e  m a tte r.

I t  has been contended th a t th is  c o u rt had no 
o r ig in a l ju r is d ic t io n  in  questions of m ortgage, and 
m any a u tho ritie s  have been c ite d  to  establish  th a t 
p ro p o s itio n , and to  show th a t p re v io u s ly  to  the  
s ta tu te  g iv in g  a lim ite d  a u th o r ity  over m ortgages, 
th e  C o u rt o f A d m ira l ty  had no ju r is d ic t io n  over 
m ortgages even o f B r it is h  vessels, and th a t i f  th e y  
had  none by E n g lis h  law , s t i l l  loss had th e y  any in  
a case o f fo re ig n  law . T he  question, u p o n th e a u th o - 
r it ie s  c ited , appears to  be s t i l l  an undecided one. 
B u t  here th e  question  is w he the r the  p la in t if f  is 
n o t to  a ll in te n ts  and purposes the  ow ner o f tho 
vessel. T he  defendants have assumed b y  th e ir  
p ro te s t, to  m a in ta in  the  pos ition  th a t  the  c o u rt is  
n o t com peten t to  e n te rta in  a s u it o f th is  descrip 
tio n .

N o w  th is  co u rt has a lways been in  th e  
h a b it  o f e n te r ta in in g  su its  between fo re igne rs  in  
m a tte rs  o f A d m ira lty  law  and ju risp ru d e n ce . I n  
The See R euter (1 D ods. 22), L o rd  S to w e ll said : 
“ The  c o u rt has never en te rta ined  su its  o f 
th is  k in d ” — i.e , causes o f possession between 
fo re ig n e rs— “  unless the  cases had  been re fe rre d  
to  its  decis ion b y  th e  consent o f parties, o r 
b y  the  in te rv e n tio n  o f th e  rep resen ta tive  o f th e  
fo re ig n  sta te  d e v o lv in g  th e  ju r is d ic t io n  o f h is  ow n 
c o u n try  on the  c o u rt.”  H e  th e n  proceeds to  
cons ide r w h e th e r th e  a u th o r ity  in  the  case before 
h im  cou ld  be considered equ iva len t to  th e  consent
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o f an accred ited  agent of the  state, and ho said : 
“  H e re  is  a ju d ic ia l o rd e r o r decree b y  the  b u rg o 
m asters and c o u n c illo rs  o f the  c ity  o f R ostock in  
senate assembled, and in  w hom  th e  a d m ira lty  
ju r is d ic t io n  o f th a t  c ity  is  said to  be vested, 
d ire c t in g  th e  m aste r to  d e liv e r  u p  possession of 
th e  sh ip  to  M r.  M artens . T h is  docum ent, o ffi
c ia lly  subscribed b y  th e  p ro th o n o ta ry  o f R ostock, 
is  g ive n  u n d e r tb e  seal o f th a t c ity , and its  
a u th e n tic ity  is n o t den ied on th e  p a rt o f the  
m aster. I  am o f o p in io n  th a t  th is  in s tru m e n t 
a rm s th e  c o u rt w ith  s u ffic ie n t a u th o r ity .”

W h a t are th e  facts here ? T h a t there  is p r im a  
fac ie  a ju d g m e n t o f a com petent G reek c o u rt in  a 
m a tte r  w here tw o  G reeks are concerned, p ro 
n o u n c in g  in  fa vo u r o f the  p la in t if f ’s r ig h t  to  th is  
vessel, th a t  th a t ju d g m e n t, w ha tever its  fa u lts  m ay 
be, has been acted upon by  th e  Consul-G eneral 
in  th is  c o u n try , and th a t he has expressly said 
th a t he wishes th is  c o u rt to  exercise ju r is d ic t io n .

N o w , w ith o u t e n te r in g  in to  the a rg u m e n t based 
on sect. 38 of the  Suprem e C o u rt o f Ju d ica tu re  A c t  
1873, and on th e  in te n tio n  o f the L e g is la tu re  th a t 
e ve ry  c o u rt shou ld  exercise th e  ju r is d ic t io n  of any 
c o u rt in  m a tte rs  th a t  come p ro p e rly  before  it ,  
w h ic h  appears to  deserve considerable a tte n tio n  
w henever i t  becomes necessary to  decide the  
p o in t, I  th in k ,  fo r th e  reasons 1 have stated, th a t 
1 o u g h t n o t to  decline to  exercise ju r is d ic t io n  in  
th is  case so fa r  as I  am asked to  do— th a t is, to  
in q u ire  in to  th e  question  between these tw o  parties. 
T he  rea l ow ne r is  e n tit le d  to  possession o f the  
sh ip , and i t  m ay tu rn  o u t th a t the  pa rties  in  th is  
case are n e ith e r o f th e m  m ortgagees, o r th a t the  
p la in t if f  in  th is  case is n o t the  ow ner. A l l  
th a t I  am  about to  pronounce is  th a t  I  w i l l  
exercise ju r is d ic t io n  so fa r  as to  in q u ire  in to  
th e  pos itio n  o f the  respective  pa rties , and no 
fu r th e r .

I  p ronounce fo r  m y  ju r is d ic tio n , and o rd e r 
sh ip  to  be sold, th e  m oney to  be b ro u g h t 
in to  co u rt, and p u t o u t a t the  usua l in te re s t, 
b o th  pa rties  are e n tit le d  to  b id  a t th e  sale, and 
a ll questions o f costs to  be reserved.

S o lic ito rs  fo r th e  p la in t if f ,  P r itc h a rd  and Sons.
S o lic ito r  fo r the defendants, Toller.

F r id a y ,  M a y  12, 1876.
T h e  St . O l a f .

M a s te r—D ism issa l— S h ip ’s certifica te  o f  reg is try  
and  papers— R efusa l to de live r u p — L ie n — M er
chant S h ip p in g  A ct, 1854, sect. 50— Ju ris d ic tio n . 

The H ig h  C ourt o f  Justice {A d m ira lty  D iv is io n ) has 
pow er, u pon  the a p p lic a tio n  o f  the owners o f a  
sh ip , to order a  m aster who has been dism issed  
fro m  th e ir  em ploym ent to de live r u p  the certificate  
o f  reg is try  and  other papers an d  p rope rty  belong
in g  to the ship where he refuses to su rrender them. 

Semble.a master, whether co-owner or not, can have 
no lie n  upon a certifica te  o f  re g is try  o r sh ip 's  
papers in  case o f  w ro n g fu l d ism issa l by the 
m anag ing  owners.

T h is  was a m o tio n  made in  an action  o f co-owner
sh ip  in s t itu te d  on b e h a lf o f James B re m n e r, John  
B ruce , Jo h n  C orm ack, and W il l ia m  H a rp e r, p a rt 
owners o f th e  schooner S t. O la f, aga ins t James 
C orm ack, p a rt ow ner and  also la te  m aste r of the  
schooner, in  o rd e r to  p rocu re  a se ttle m e n t o f ac
counts  o f th e  ea rn ings  o f th e  sa id  vessel. The  
schooner had been purchased b y  th e  p la in t if fs  and

T h e  S t . O l a f .
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defendant, and was w o rked  b y  them  under a w r it te n  
agreem ent, s igned  b y  a ll th e  p a rt owners, by w h ich  
James B re m n e r was m anag ing  owner, w ith  pow er 
to  ap p o in t and d ism iss  th e  m aster. The  de fendan t 
had been appo in ted  m aste r, and had sailed the  
schooner in  several voyages. O n th e  re tu rn  o f the  
schooner in  A p r i l  1876, fro m  a voyage fro m  T er- 
cera B re m n e r d ischarged  de fendan t fro m  h is  em 
p lo ym e n t as m aster w ith o u t notice, and to o k  pos
session o f the  schooner. T he  a lleged g ro u n d  fo r 
such d ischarge was th a t  th e  m aste r had im p ro p e rly  
g iven  some o f the  cargo as food fo r  th e  crew , the  
m aste r s ta tin g  th a t conduct was made necessary 
by th e  c o n d itio n  o f the  cargo  and the de lay o f the  
voyage. T he  defendant le ft th e  schooner, b u t 
re ta ined  possession o f her ce rtifica te  and re g is te r  
and o f th e  keys and papers b e long ing  to  her, 
a lle g in g  th a t he was w ro n g fu lly  d ism issed and 
th a t he was e n tit le d  to re ta in  possession o f these 
th in g s .

The cause was com m enced on o r a bou t M ay  10th 
1876, and a fte r  th e  de fendan t had been served 
w ith  the  w r it ,  and before any fu r th e r  proceedings 
were taken  in  th e  cause, the  p la in t if f  m oved the  
c o u rt fo r  an o rd e r th a t the  de fendant m ig h t  be 
ordered  fo r th w ith  to  d e liv e r  possession o f th e  cer
tif ic a te  and re g is te r  o f  th e  schooner S t. O la f, o f 
W ic k , and  th e  keys and  a ll  papers b e lo n g in g  to  
the  said vessel to  M r. W il l ia m  M arsh a ll, th e  p la in 
t i f f s ’ agent, and th a t he m ay be res tra in e d  fro m  
do ing  o r su ffe rin g  any m a tte r  o r th in g  w hereby 
the  above named James B re m n e r m ay be p re 
vented o r h indered  fro m  p e rfo rm in g  o r  exe rc is ing  
h is r ig h ts  and du ties  as m anag ing  ow ner and 
sh ip ’s husband o f th e  said vessel.

W. O. F . P h ill im o re ,  fo r  th e  p la in tiffs , in  sup
p o rt of the  m o tio n .— T h is  co u rt has pow er to  and 
w il l  in te rfe re  to  g ive  possession o f th e  ce rtifica te  
° f  re g is try . I n  The F rances  (2 Dods. 420) L o rd  
S tow e ll, a fte r say ing  th a t ju s tice s  have pow er by 
s ta tu te  in  ce rta in  cases to  o rde r the  d e liv e ry  o f 
ce rtifica tes , says: “  B u t these sta tu tes have n o th in g  
to  do w ith  th e  A d m ira lty  ju r is d ic t io n  upon such 
m atte rs . I f  th e  A d m ira lty  had no ju r is d ic t io n  
f ia t  w ha t i t  derives fro m  these sta tu tes , i t  has no 
ju r is d ic t io n  a t a ll upon such sub jects, fo r they  do 
n o t re fe r to  th e  ju r is d ic tio n  o f th a t  c o u rt— th e y  
m ere ly g ive  new  powers in  ce rta in  cases to  
justices o f peace. T he  ju r is d ic t io n  o f the  
A d m ira lty  ( i f  i t  exists) is  o f o ld e r date and 
° f  la rg e r  ex ten t. W e know  th a t  i t  is n o t 
uncom m on fo r  pa rties , a fte r app lica tions to  jus tices, 
w ith o u t e ffect, to  reso rt to  th is  c o u rt fo r i ts  m on i
tio n . T h is  co u rt w ou ld  c e rta in ly  n o t have hesi
ta ted  to go th e  le n g th  o f g ra n t in g  its  m o n itio n , 
to  show cause w h y  th e  re g is te r  shou ld  n o t be 
restored.”  B y  the  M erch a n t S h ipp ing . A c t  1854 
(17 &  18 V ie t .  c. 104), p. 50, i t  is expressly  enacted 
th a t “  the  ce rtifica te  o f re g is try  sha ll be used 
° n ly  fo r th e  la w fu l n a v ig a tio n  o f th e  sh ip , and 
sha ll n o t be sub je c t to  de ten tio n  by  reason of any 
t it le ,  lie n , charge, o r in te re s t whatsoever ”  by  any 
Person, and th a t  ju s tice s  o r “  any c o u rt capable 
o f ta k in g  cognisance o f such m a tte r  ”  m ay sum m on 
the  person d e ta in in g  the  ce rtifica te  before i t  and 
exam ine h im  in  re la tio n  to  the  de ten tion , and i f  
there  was no reasonable cause may in f l ic t  a pena lty , 
th is  is a c o u rt capable of ta k in g  cognisance o f 
such m a tte r , and the m aste r h a v in g  no lie n  upon 
the  ce rtifica te  ( Gibson  v. Ingo , 6 H a re , 112) has no 
reasonable cause fo r d e ta in in g  i t .

A . 0 . C larkson, fo r the  defendant. —  The

m anag ing  ow ner had no pow er to  d ism iss  under 
th e  c ircum stances o f th e  case. [S ir  R . P h il l i
more.— The agreem ent between th e  o w ne rs  ex
p ress ly  says he s h a ll have pow er.] B u t i t  m u s t be 
im p lie d  th a t such pow er can o n ly  be exercised upon 
due no tice  (Green v . W rig h t, p .2 5 4 ; L .  R ep. 1 
C. P. D iv . 591). [S ir  R . P hillim ore .— I f  the  m aster 
has been w ro n g fu lly  d ism issed h is rem e d y  is  to  
b r in g  an action aga ins t th e  m anag ing  o w n e r fo r 
damages. T he  pow er to  d ism iss  has been exer
cised, a n d jth e  rem edy is n o t to  de ta in  th e  sh ip ’s 
papers .] T hen , as we have a coun te rc la im  fo r  
wages and damages, we o u g h t to  have s e c u rity  fo r  
th e  am oun t o f o u r  c la im s in  th is  ac tion  to  save 
the  expense o f a rre s tin g  th e  sh ip .

W. C. F . P h ill im o re ,  in  rep ly , u n d e rto o k  to  g ive  
se cu rity  fo r  any damages w h ich  m ig h t accrue 
fro m  the  m a k in g  o f th e  o rd e r prayed.

S ir  R . P hillim ore .— la m  o f op in io n  th a t I  have 
a u th o r ity  to  m ake th e  o rd e r asked fo r, and I  sha ll 
do so. I  d ire c t the  defendant fo r th w ith  to  d e live r 
to  W ill ia m  M a rsh a ll th e  ce rtifica te  and re g is te r, 
and a ll keys be lo n g ing  to  th e  St. O la f, upon  the  
p la in t if fs  u n d e rta k in g  to  be answerable fo r  any 
damage occasioned b y  such d e live ry . Costs of 
th e  m o tio n  to  be costs in  th e  cause.

S o lic i to rs jfo r  the*’p la in tiffs , H a rpe r, B road , and 
Battcock.

S o lic ito rs  fo r ” the  defendant, Lowless  and Co.

Tuesday, J u ly  25, 1876.

T he Sceptre.
F o rfe itu re — M erchan t S h ip p in g  A c t 1854 (17 8f 18 

Viet. c. 104), s. 103— Concealing B r it is h  character 
— Assum ing fo re ig n  character.

Where a B r it is h  subject, the owner o f  a B r it is h  
sh ip , by a representation to the collector o j customs 
a t the p o r t  o f  reg is try  tha t h is sh ip has been sold  
to fo re igne rs  procures the closing o f thei reg is try , 
a nd  sa ils her under a fo re ig n  certificate o f  
reg is try  and  under a  fo re ig n  fla g , w h ils t  he 
continues to ow n her a nd  to receive the p ro fits  o f  
w ork ing  her, do ing such acts w ith  the in te n t to 
conceal her B r it is h  character f ro m  the officers o f  
customs, an d  prevent her seizure as unseaw orthy, 
he commits an offence aga inst the provisions^ o f  
the M erchant S h ip p in g  A ct 1854 (17 fy 18 Viet, 
c. 104), s. 103 by reason o f w h ich  h is  sh ip  is  
liab le  to, and w i l l  be condemned to fo r fe itu re  to 
H e r M ajesty.

T his  was an action  in s t itu te d  b y  H e r  M a jesty  s 
P ro cu ra to r General on b e h a lf o f H e n ry  HalleC t, 
co llec to r of custom s, a t H a rtle p o o l, aga inst th e  
Sceptre, and he r ow ner in te rv e n in g , ro ob ta in  the 
fo rfe itu re  o f the  Sceptre to  H e r  M a jesty , fo r  th e  
com m ission o f offences by h e r ow ner aga inst the 
p rov is ions  o f th e  103rd section o f the  M erch a n t 
S h ip p in g  A c t  1854, w h ich , so fa r  as m a te r ia l, is as 
fo llo w s :

Sect. 103. The offences hereinafter mentioned shall be 
punishable as follows (that is to say) : . . . . .

(2) I f  the master or owner of any British ship does or 
permits to be done, any matter or thing, or carries or 
permits to be carried any papers or documents, with in
tent to conceal the British character of such ship from 
any person entitled by British law to inquire into the 
same, or to assume a foreign character, or with intent to 
deceive any such person as lastly hereinbefore mentioned, 
such Bhip shall be forfeited to her Majesty, and the 
master, if he commits or is privy to the commission of 
the offenoe, shall be guilty of a misdemeanor...............
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And in order that the above provisions as to forfeiture 
may be carried into effect, it shall be lawful for any com
missioned officer on full pay in the military or naval ser
vice of her Majesty, or any British officer of customs, or 
any British consular officer, to seize and detain any ship 
which has, either wholly or as to any share therein, 
become subject to forfeiture as aforesaid, and to bring her 
for adjudication before the High Court of Admiralty in 
England or Ireland, or any court having Admiralty juris
diction in her Majesty’s dominions, and such court may 
thereupon make such order in the case as it may think 
fit, and may award to the officer bringing in the same for 
adjudication such portion of the proceeds of the, if any, 
forfeited Bhip or share as it  may think right.

T he  p la in tiffs *  s ta tem en t o f c la im  s e tt in g  o u t 
th e  offences charged was as fo llow s :

1. The plaintiff was on and before the 10th Nov. 1874, 
and has ever since been and still is a British Officer of 
Customs, within the intent and meaning of the 103rd 
sect, of “  The Merchant Shipping Act 1854.”

2. Before and on the said 10th Nov., the ship or vessel 
Sceptre, proceeded against in this action was a British 
ship, registered at the Custom House of Sunderland, as 
a British ship, in the name of the defendant, James 
Saunders, as sole owner, and she then belonged to the 
defendant as sole owner. The said defendant is a natural 
born British subject.

3. On or about the 9th Nov., the defendant as such 
owner wrote and sent to the collector of customs, at the 
port of Sunderland, being the registrar of British ships 
at that port, and a person entitled by British law to 
inquire into the character of the said vessel, a letter in
forming the said collector that the said vessel was 
sold to foreigners, and inclosed and sent in the said 
letter to the said collector the certificate of registry of 
the said ship, for the purpose of the register of the said 
ship being cancelled by the said collector, and requested 
the said collector to forward to him, the defendant, a 
certified copy of the register of the said ship.

4. The said collector received the said letter on the 10th 
Nov., and acting upon the statements and representa
tions contained therein, made an indorsement upon the 
register of the said vessel as follows, namely : “ Certifi
cate cancelled, register closed 10th Nov. 1874. Vessel 
sold to foreigners,” and drew a line across the said 
register.

5. The said vessel was not on or before the 10th Nov. 
1874, sold to any foreigner or foreigners, but she was on 
that day and she afterwards continued to be owned by 
the defendant as sole owner, and she then was and she 
subsequently continued to be a British ship within the 
true intent and meaning of the 103rd section of “ The 
Merchant Shipping Act 1854.”

6. On or about the 12th Jan. 1875, the defendant being 
still the sole owner of the said ship, produced and exhi
bited to one William Robert Arkless, the Superintendent 
of Customs and Mercantile Marine, at Seaham, a person 
entitled by British law to inquire into the character of 
the said ship, a document purporting to be a certificate 
of ownership of the said ship, and dated on or about the 
28th Nov. 1874, by which document it was stated and 
represented that one Henry Thomas Watson, of Antwerp, 
Belgian citizen, having purchased the said ship, had by 
bill of sale become the owner of the said ship, and that 
the said ship was then Belgian property.

7. The said statements and representations in the said 
document lastly mentioned were respectively wholly 
untrue. The said ship, on the said 28th Nov. 1874. con
tinued to be and was the property of the said James 
Saunders as sole owner thereof, and a British ship within 
the true intent and meaning of the said 103rd section.

8. On the 5th Feb. 1875, one James Farguson, the then 
master of the said ship, by and with permission of the 
defendant as sole owner of the said ship, applied at the 
Custom House, at Seaham, in the port of Sunderland, to 
one William Farrow, the officer of customs then on duty 
in that behalf, for a transire or clearance coastwise for 
the said ship, and the said master then and thereby, and 
with the permission of the defendant, declared to the said 
William Farrow the name of the nation to which the said 
master claimed that the said ship belonged as being the 
Belgian nation, and that her port of registry was the port 
of Antwerp, in the Kingdom of Belgium, and the said 
William Farrow then inscribed such port as the port of 
registry of the said ship on a clearance or transire,

which he then granted, and the said master, by and witli 
the permission of the defendant, then and there signed 
upon the said clearance or transire a declaration whereby 
he the said master certified that all the requirements of 
the said Act had been fully complied with.

9. The nationality of the said ship was not upon the 
said 5th Feb. 1875 Belgian, but the said ship then was 
and continued to be the sole property of the defendant 
as sole owner thereof, and a British ship within the true 
intent and meaning of the said 103rd section, and the 
said declarations respectively made and signed by the 
said master as in the last paragraph stated were wholly 
false.

10. On or about the 21st Aug. 1875, the defendant being 
then the sole owner of the said ship, applied as master 
thereof to the said William Robert Arkless, still being 
such superintendent of customs and mercantile marine 
as aforesaid, at the Custom House, at Seaham, aforesaid, 
for a clearance or transire of the said ship, and stated 
the name of the said ship to be the Cotopaxi, of Aroa, 
and declared to the said William Robert Arkless the name 
of the nation to which he, the defendant, claimed that 
the ship belonged to be Uruguay, and the said William 
Robert Arkless thereupon inscribed the name of such 
nation upon a coasting clearance or transire which he 
then granted, and the defendant then and there signed a 
declaration upon the said clearance or transire whereby 
he certified that all the requirements of the said Act had 
been fully complied with.

11. The name of the said ship was not on the said 21st 
Aug. 1875, the Cotopaxi, of Aroa, and the nationality of 
the said ship was not upon that day Uruguayan, but the 
said ship then was, and continued to be, the property of 
the defendant as sole owner thereof, and a British ship 
within the true intent and meaning of the said section, 
and the said declarations so made and signed re
spectively by the defendant were wholly false.

12. The said ship subsequently to the 10th Nov. 1874, 
and whilst she still continued to be the property of the 
defendant and a British ship within the true intent and 
meaning of the said 103rd section, was sailed by the 
defendant or by and with his permission under a foreign 
flag, to wit under the Belgian flag.

13. The several matters and things hereinbefore 
alleged to have been done or permitted to be done by the 
defendant, or some or one of such matters and things, 
were or was matters or things, or a matter or thing done 
by the defendant as owner of the said British ship 
Sceptre, with intent to conceal the British character of 
such ship from the said collector of customs at Sunder
land, and from the said William Robert Arkless, and from 
the said W illiam Farrow, and from others the col
lectors and officers of customs at divers British ports 
and from the officials of the Board of trade defined by 
the said Act, or from some or one of such persons all 
such persons being persons entitled by British law to 
inquire into such character, or with intent to assume a 
foreign character, or with intent to deceive such persons 
as aforesaid, or some or one of them, and thereby the 
said ship became and is forfeited to Her Majesty.

14. The said document or certificate in the 6th para
graph of this statement of claim, mentioned further, 
stated, and represented that the said document or certi
ficate would remain in force for not exceeding one year 
from the date thereof, to wit, from the 28th Nov. 1874, 
and was issued for the purpose of proving the nationality 
of the said ship until her arrival in Belgium, and such 
document was carried by the defendant or by the master 
of the said ship, by and with the permission of the defen
dant as owner of the said ship, as a certificate of the 
nationality of the said ship. Such document or certifi
cate was not according to the law of Belgium, a good or 
valid certificate of the nationality of the said ship, and 
the said ship was not on the 12th Jan. 1875 a Belgian 
ship or entitled to a certificate of nationality as a Belgian 
ship, but she then continued to be and was the property 
of the defendant as sole owner thereof, and a British 
ship within the true intent and meaning of the said 
section. Such document was carried by the defendant 
as sole owner of the said ship or by the master of the 
said ship by and with the permission of the d^endant as 
sole owner of the said ship, with intent to conceal the 
British character of such from the said William Robert 
Arkless, and others, the collectors and officers of customs 
at divers British ports, and the officials of the Board of 
Trade defined as aforesaid, or from some or one of such
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persons, all such persons being persons . entitled by j 
British law to enquire into the same, or with intent to 
assume a foreign character, or with intent to deceive 
such persons or some or one of them, and thereby the 
said ship became as is forfeited to Her Majesty.

15 The plaintiff as a British officer of customs has 
seized and detained the said ship as having become 
subject to forfeiture to Her Majesty as aforesaid, and has 
brought her for adjudication before this court pursuant 
to the said section.

The plaintiff claims—
1. A  declaration and judgment that the said ship 

or vessel Sceptre has become and is forfeited to Her 
Majesty.

2. A sale of the said ship Sceptre by the marshal of 
this court.

3. An award to the plaintiff of such portion of the 
proceeds of the sale of the said ship as the court may 
think right.

4. The condemnation of the defendant in the costs of 
this action.

5. Such further and other relief as the nature of the 
case may require,

T he  defendant, James Saunders, de live red  an 
answer d e n y in g  th e  sta tem en t o f c la im ; b u t  a t 
the hea ring  th e  de fendant h im s e lf was called as a 
w itness fo r  th e  p la in t if f ,  and adm itte d  th a t  the 
a llega tions o f th e  s ta tem en t of c la im  were s u b 
s ta n tia lly  accurate. H e  sta ted th a t he was, p r io r  
to  10 th  N o v . 1874, th e  sole ow ner of th e  Sceptre. 
w h ich  was then  reg is te red  as a B r it is h  s h ip ; th a t 
on o r  about th a t  date he was in fo rm e d  by some 
sh ipb roke rs  th a t th e y  cou ld  p rocure  the  re g is tra 
t io n  of h is sh ip  in  B e lg iu m  on th e  paym en t o f 
ce rta in  fees, and th a t by  th is  means he w ou ld  be 
enabled to  avo id  th e  th e n  recen t le g is la tio n  
re la t in g  to  unseaw orthy  ships. H e  a cco rd in g ly  
represented to  the  co llec to r o f custom s a t S under
land , w here the sh ip  had been reg is te red , th a t the 
ship was sold to  fore igners, and requested the  
co lle c to r to  send h im  a copy o f the re g is te r o f the  
ship. T he  sh ipb roke rs  before-m entioned procured  
fo r  h im  th e  p rov is iona l ce rtifica te  m entioned  in  
the  s ta tem en t o f c la im , paragraphs 6 a nd  14, 
w h ich  represented the  sh ip  as be ing  a B o lg ian  
sh ip , and she was sailed u n d e r the  B e lg ia n  flag, 
b u t she never ceased to  be the  sole p ro p e rty  o f the  
defendant, and  he had, a fte r the  c los ing  of he r 
B r it is h  re g is try , w orked  he r h im se lf, and had 
received the fre ig h ts  and p ro fits . The  action  was 
undefended a t the hearing .

T he  A d m ira lty  Advocate  (D r. Deane, Q .C .) and
A . 0 . C larkson, fo r th e  p la in t if f .

S ir  11. P h i I iL Im o r e .— The facts stated in  the 
s ta tem ent of c la im  be ing a d m itte d  b y  th e  defen
dant, I  m u s t pronounce in  th is  case th a t the  ow ner 
o f the sh ip  was in te n d in g  to  conceal th e  B r it is h  
characte r of th e  sh ip  fro m  the  person e n tit le d  to  
in q u ire  in to  i t ,  and th a t the  vessel assumed a 
fo re ig n  cha racte r w ith  in te n t to  deceive th e  o fficer 
o r customs, and is the re fo re  lia b le  to  fo rfe itu re  
under th e  M e rch a n t S h ip p in g  A c t  1854 (17 &  18 
V ie t.  c. 104, s. 103), and there fo re  pronounce fo r 
th e  fo r fe itu re  o f the vessel.

P ro c to r  fo r  the  p la in t if f ,  the  Queen’s Proctor.
S o lic ito rs  fo r  the  defendant, O live r  and  B o tte r ill.

Tuesday, N ov. 7, 1876.
T h e  Se a c t o r ia .

Practice— D e fa u lt in  p lead ing— S ig n in g  judgm en t
■— Proceeding in  rem  —  Supreme C ourt R u les :
Order X X IX . ,  ru le  2.

Order X X IX . ,  ru le  2, o f  the Supreme C ou rt Rules,
as to s ign ing  ju d g m e n t in  d e fa u lt o f  p lead ing,
does not a p p ly  to proceedings in  rem.

Where in  an  action  in  rem f o r  a liq u id a te d  sum fo r  
necessaries supplied, the defendant makes d e fau lt 
in  de live ring  his statement o f de f ence, the p la in t i f f  
cannot a t once sign  f in a l  judgm en t, hut must 
b ring  the case on f o r  hearing  before the judge  upon  
a ffidavit.

T his was an action  o f necessaries in s t itu te d  on 
beha lf of John  A b b o tt and F ra n c is  P a rn y  A d e y , 
sh ip  chandlers a t C a rd iff, in  rem, aga ins t the  G reek 
sh ip  S fa d o ria .  T he  necessaries supp lied  were 
sh ip ’s stores, and were supp lied  by th e  o rd e r o f the 
m aste r o f the  ship.

The  p la in t if f ,  in  th e  sta tem en t o f c la im , alleged 
th a t  th e  goods w ere supp lied  on th ree  several 
occasions, and th a t  th e  am ounts due fo r  such sup
p lies were 4121.16s. 9d., 611., and 841. 17s., m a k in g  
to g e th e r 5511. 13s. 9 d „  and th a t th e  goods were 
supp lie d  upon  the  c re d it o f th o  sh ip  and n o t o f the 
m aster.

The  owners o f fh e  sh ip  d u ly  appeared in  the 
action , and th e  s ta tem en t o f c la im  was served 
upon th e m  b y  special leave d u r in g  the vaca tion.

T he  defendants, a fte r  o b ta in in g  severa l ex ten 
sions o f t im e  fo r  the  purpose, made d e fau lt iu  
d e liv e r in g  th e ir  defence. T he  p la in t if fs  now  
b ro u g h t the  m a tte r  before th e  co u rt on m o tion  
“ fo r  an o rd e r th a t, the defendants h a v in g  fa iled  
to  d e live r th e ir  s ta tem en t o f defence w ith in  th e  
t im o  lim ite d , th e  p la in t if f  be a t l ib e r ty  to  s ign  
f in a l ju d g m e n t fo r  5511. 13s. 9d., to g e th e r w ith  
in te re s t, as c la im ed in  the sta tem en t o f c la im , aDd 
costs o f s u it, and fo r an o rde r th a t  a conm iss ion 
do issue fo r  the  sale and appra isem ent o f the  
S fa d o ria ,  and th a t th e  proceeds th e re o f be b ro u g h t 
in to  the  re g is try  o f th e  co u rt.”

E . C, C larkson, fo r  the  p la in t if f ,  in  support o f 
th e  m otion .— H e re  the  p la in t if f ’s c la im  is  fo r a 
liq u id a te d  demand, and consequently, under 
O rde r X X I X . ,  ru le  2, o f th e  Suprem e C o u rt 
R u les, th e  de fendant h a v in g  made d e fau lt in  
p lead ing  the p la in t if f  becomes e n tit le d  to  s ign  
f in a l ju d g m e n t ; th a t  is to  say, i f  the  ru le  applies 
to  proceedings in  rem . I t  is tru e  the re  m ay be 
g rave  ob jections to  ju d g m e n t be ing  signed in  such 
a m anner in  these cases ; as, fo r  instance, a fr ie n d  
o f th e  p la in t if f  m ig h t co llu s ive ly  appear in  the 
action  and m ake d e fa u lt in  p lead ing, and ju d g 
m en t go aga inst a sh ip w h ich  had never been 
liab le . A s  th e  decree w ould  go aga inst a ll the  
w o rld , i t  is  perhaps desirab le  th a t  some p ro o f o f 
th e  v a lid ity  o f th e  c la im  shou ld  be g iven . T h is  
m ig h t be done e ith e r by  g iv in g  f in a l ju d g m e n t 
sub ject to  a reference, o r b y  o rd e rin g  th e  action  to  
be set down fo r  hea ring  on p roo f by  a ffidav it, 
w h ich  the  c o u rt w o u ld  have pow er to  do under 
O rde r X X X V I I . . .  ru le  1, o f th e  Suprem e C o u rt 
R u les. A t  the  same tim e  we are w ith in  the  
w ords of th e  ru le  before quoted.

S ir  R . P h ilu m o r e .— I  do n o t th in k  th a t O rde r 
X X I X . ,  ru le  2, was ever in tended to  a p p ly  to  
proceedings in  rem. To so a p p ly  i t  w ou ld  be 
dangerous, as the  c o u rt m ig h t condem n and sell 
th e  w rong  sh ip . T he re  o u g h t to  be some in q u iry  
in  such cases. I  sha ll o rde r the case to  stand 
over fo r  hea rin g  on the n e x t m o tion  day, when 
p ro o f o f th e  p la in t if f ’s c la im  can be g ive n  O’A 
a ffid a v it. The  cou rt, accord ing  to  the  old p ractice  
o f the  C o u rt o f A d m ira lty ,  has pow er to  o rde r 
evidence to  be taken  on a ffid av it, ind e p en d e n tly  
o f O rde r X X X V I I . ,  ru le  1.

S o lic ito rs  fo r th e  p la in tif fs , Ing ledew , Ince  and 
(ire e n in g ■
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Reported b y  J. P . A s p in a l l  and F . W . B a ik e s , Esqrs., 
Barristers. at-Law.

in to  co llis io n  w ith  th e  James Seed, w ith  such 
vio lence, as to  do the  damage a lready  m entioned.

Tbe case o f  th e  N orm a, as s ta ted  in  th e  re 
sponsive a llega tion , filed  on beha lf o f the  appe l
ants, was as fo llow s :

T hu rsday , M a rc h  30, 1876.

(P resen t : T he  E t .  H ons. S ir  J. W . Colvile, S ir  
E. J . P hilltmore, S ir  M ontague Sm it h , and S ir  
E obert Collier.)

T h e  N orma.

C o llis io n — P ractice— V ice -A d m ira lty  Courts— P re 
lim in a ry  Acts— E x a m in a tio n  o f  witnesses— B u ie  
o f  the road— B egu la lions  fo r 'preventing c o lli
sions a t Sea, A rts . 15, 16, 18.

The fo rm  o f  p re lim in a ry  Acts now in  use in  the 
H ig h  C ou rt o f  Justice in  co llis io n  cases should he 
used in  s im ila r  cases in  the V ice -A d m ira lty  
Courts.

I n  co llis io n  causes in  the V ic e -A d m ira lty  C ourts  
witnesses should, as f a r  as possible, be exam ined  
v iv a  voce before the court, not upon  w r it te n  i n 
terrogatories before a n  officer o f  the court p r io r  
to the hearing .

A  s a ilin g  vessel, meeting a steamer, is  bound to 
keep her course, and  i t  is  no t the ru le  o f  the roa d  
th a t she should p o rt her helm  on nea ring  the 
steamer, such a  dev ia tion  f ro m  the ru les  being 
allow ed on ly  under circumstances o f  im m edia te  
danger.

T his was an appeal fro m  th e  decis ion o f th e  Judge 
o f the  V ic e -A d m ira lty  C o u rt o f Canada, in  a s u it  
b ro u g h t b y  the  respondents aga ins t th e  ap p e lla n t 
fo r  damages susta ined b y  th e m  b y  reason Of a 
co llis io n  between the  James Seed, c a rry in g  a cargo 
o f copper, o f w h ich  th e  respondents w ere ow ners, 
and th e  N o rm a , o f w h ic h  th e  ap p e lla n t is owner.

T be  co llis io n  in  question  occurred  iu  th e  r iv e r  
S t. Law rence , between B ic  and Quebec, and 
hetween 10  and 11 p.m . o f th e  11 th  A u g . 1874. 
T he  w in d  was S .W . o r S .W . by W ., a m oderate 
b reeze ; th e  n ig h t  was c lear, and th e  tid e  was 
ebb. The  James Seed, a th ree  m asted Schooner, 
o f 156 tons, w ith  a erew  o f e ig h t hands and a 
p ilo t,  was g o in g  down, and the  N o rm a , a steam 
sh ip , o f 653 tons, w ith  a erew o f tw e n ty  hands 
and a p ilo t, was g o in g  up  th e  r iv e r .  B o th  
vessels had th e ir  p roper re g u la tio n  lig h ts . The  
p a rts  o f th e  tw o  vessels w h ich  f ir s t  came in  
co llis ion  w ere the  p o rt-b o w  o f the  James Seed and 
some p a rt o f the  s ta rboa rd-bow  o f the  N o rm a . 
The  James Seed sun k  a lm os t im m e d ia te ly , w ith  
the  loss o f five  lives.

On these po in ts  bo th  p a rtie s  were agreed.
T he  rem a in in g  facts o f th e  case as stated in  the  

p re lim in a ry  A c t  and lib e l filed  on b e h a lf o f the  
respondents, were s u b s ta n tia lly  as fo llow s :

The James Seed, m a k in g  about fo u r k n o ts  an 
hou r, was heading N .E . b y  E., w hen th e  b r ig h t  
and red  lig h ts  o f the  N o rm a  were observed fro m  
tw o  o r th re e  m iles o ff, about a p o in t on the  s ta r 
board-bow . T he  helm  of th e  James Seed was p u t 
to  p o rt, and the  lig h ts  were b ro u g h t on th e  p o rt-  
bow. T he  James Sted  then  steadied he r he lm  and 
k e p t h e r course. A f te r  some tim e , th e  green 
l ig h t  o f the  N o rm a  came in  s ig h t Those on board  
th e  James Seed then  ha iled  the  N o rm a  (w h ich  was 
tnen  com ing  d ire c t ly  upon  them ), to  p o rt he r 
he lm , and p u t th e ir  ow n he lm  ha rd -a -po rt. T he  
N orm a , how ever, s ta rboarded  h e r he lm , and 
w ith o u t s to p p ing  o r  reve rs in g  he r engines, came

5. That at about half-past 10 o’clock at night, of the 
said 11th Aug., the Norma, then going at the rate of about 
seven knots per hour, and being a few miles from Bic, the 
look-out man reported a light about two miles off, a little  
on the port bow, which was first supposed to be a white 
light, but which subsequently proved to be a green light 
of a vessel coming down the river, which said vessel was 
subsequently ascertained to be the James Seed.

7. That, immediately upon the said light being re
ported, tbe said pilot, Joseph Lavoie, perceiving the 
vessel coming down the river to be a sailing vessel, gave 
the order to put the helm hard-a-starboard, which order 
was obeyed, and the green light of the James Seed, was 
thereby brought about a point on the starboard-bow of 
the Norma, the Norma, as a steam vessel, giving way to 
the James Seed.

8. That the green light of the James Seed remained 
visible to the people of the Norma until a few minutes 
before the collision, when suddenly the James Seed put 
her helm hard aport, bringing herself right across the 
bows of the Norma, and disclosing her red light.

9. That the people on board the Norma shouted to 
those on board the James Seed to put her helm a-star
board, but the James Seed continued to pay off to star
board, keeping her helm hard-a-port.

10. That thereby a collision was rendered inevitable, 
the Norma striking the James Seed in her fore-rigging, 
the James Seed sinking immediately, and carrying with 
her the starboard anchor and sixty fathoms of chain of 
the Norma, and making an immense hole in the forward 
compartment of the Norma, which for some time 
threatened the safety of the ship.

11. That immediately that there appeared any danger 
of collision the engines of the Norma were stopped, and 
then reversed.

T he  cause came on fo r  he a rin g  before th e ju d g o  
o f th e  V ic e -A d m ira lty  C o u rt, assisted b y  nau tica l 
assessors, th e  evidence o f several w itnesses, taken  
before th e  re g is tra r  o f th e  c o u rt p re v io u s ly , was 
read, and th e  p re lim in a ry  A c ts  were opened. 
T he  p re lim in a ry  A c ts  were those o rd in a r ily  in  use 
in  th e  V ic e -A d m ira lty  C ou rts , and d id  n o t con ta in  
a ll th e  questions and answers conta ined in  th e  
p re lim in a ry  A c ts  iu  use in  th e  H ig h  C o u rt o f 
Justice  of E n g la n d . T he  fo llo w in g  are w a n tin g  
“ V I .  S ta te  and force o f th e  t i d e ; ”  “ V I I I .  T he  
lig h ts , i f  any ca rrie d  b y  he r ; ”  “  X .  T he  lig h ts , 
i f  any, o f the  o th e r vessel w h ich  were f ir s t  seen ; ”  
“  X I .  W h e th e r any lig h ts  o f the  o th e r vessel o the r 
than  those f ir s t  seen came in to  v ie w  before th e  
co llis io n .”  The  learned ju d g e  s u b m itte d  ce rta in  
questions to  th e  n a u tica l assessors, w h ich , w ith  
the  answers the re to , were as fo llo w s  :

1st. W h e th e ra fte r  th e  vessels s ig h te d  each o th e r 
th e y  had tim e  to  take  th e  necessary p recau tions  to  
p re ve n t th e  c o llis io n  w h ich  fo llow ed P A n sw e r. 
Yes.

2nd. W h e th e r th e  steam er a t any t im e  a fte r 
seeing the  schooner’s l ig h t  shou ld  have p o rte d  h e r 
he lm  and w h e th e r she pursued a p roper course in  
p u t t in g  i t  to  s ta rboa rd  when she d id  p A nsw e r. 
The  steam er on seeing th e  schooner’s green l ig h t  
a l i t t le  on he r p o r t  bow should  have stopped he r 
engines to  ascerta in  th e  exact p o s itio n  o f the  
schooner and  then  acted acco rd in g ly .

3rd. W h e th e r the  schooner was to  b lam e in  
p o rt in g  he r he lm  instead o f keep in g  he r course? 
A nsw er. T he  schooner in  p o r t in g  he r he lm  fo l
low ed  the  ru le  o f the  road arid  was n o t to  blame.

4 th . W h e th e r the schooner by  p o r t in g  fo iled  
th e  m anœ uvre o f the  s ta rboa rd  he lm  o f the  
steam er o r th e  steam er b y  s ta rb o a rd ing  defeated
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th a t  o f th e  schooner’s p o r t  he lm  ? A n sw e r. The 
steam er seeing th a t  she was n e a rin g  th e  schooner 
so ra p id ly  shou ld  have stopped and reversed fu l l  
Bpeed instead  o f s ta rb o a rd ing  h e r he lm , w h ic h  had 
th e  e ffect o f show ing  he r side lig h ts  to  the  
schooner, and ju s t if ie d  th e  la t te r  in  p o r t in g  he r 
he lm .

5 th . W h e th e r th e  steam er was to  b lam e fo r  no t 
h a v in g  stopped he r engines e a rlie r th a n  she d id  ? 
A n sw e r. Yes.

6 th . W h e th e r th e  c o llis io n  was in e v ita b le  o r 
was occasioned b y  th e  carelessness, m ism anage
m ent, o r w a n t o f p roper s k i l l  on the  p a rt o f bo th  
vessels, o r  o f e ith e r and w h ich  o f th e m  ? A n sw e r. 
The  co llis io n  was occasioned b y  w a n t o f  cau tion  
and experience on the  p a r t  o f th e  steamer, w h ich  
cou ld  have avoided a co llis io n  b y  keep ing  to  th e  
n o rth w a rd  o r b y  s to p p in g  h e r engines in  tim e , 
whereas th e  schooner in  p o rt in g  her he lm , to  shew 
h e r red  lig h t ,  was fo llo w in g  th e  ru le  o f th e  road, 
the re fo re  we cons ider th e  N o rm a  is  alone to  
blame.

T he  learned  ju d g e  th e n  de live red  ju d g m e n t, 
w h ich , a fte r  s e ttin g  o u t th e  facts and th e  above 
questions and answers, was as fo llo w s  :—

Stuart, J .— I t  is beyond d o u b t th a t a fte r  s ig h t
in g  each o th e r b o th  vessels con tinued  th e ir  course 
u n t i l  w ith in  about h a lf a m ile  o f each o the r, and I  
m ay  add th a t  i t  appears to  m e th a t  i f  n e ith e r had 
devia ted  fro m  he r course th e n  they  w o u ld  have 
gone clear, th o u g h  th e y  m ig h t have passed nearer 
th a n  i t  was p ru d e n t to  do, th e  re s p o n s ib ility  
of the  co llis io n  m u s t th e re fo re  res t on th e  vessel 
w h ich  a lte red  he r course a t th e  e leven th  hour. 
The  p ilo t  and m an a t th e  he lm  o f th e  N o rm a  
estab lish  th a t  th e y  b o th  saw th e  James Seed’s 
green l ig h t  tw o  m iles  o ff. and th e  m ate  deposes 
th a t  w hen  th e  schooner’s green l ig h t  was 
seen on th e  N o rm a  the  people o f th e  schooner 
m us t have seen th e  m asthead and red  lig h ts  of 
the  steamer. T h is  is  p roved  to  have been so b y  
th e  p ilo t  o f  th e  James Seed. T he  ch ie f o ffice r o f 
the  N o rm a  says, “  she (the  schooner) w o u ld  con
tin u e  to  see those lig h ts  u n t i l  we s ta rboarded  and 
b ro u g h t h e r on o u r s ta rboard  bow when she 
W ould lose o u r red  and see o u r green lig h t ,  
and o u r green l ig h t  m u s t have rem ained v is ib le  
fro m  th a t  tim e  t i l l  th e  c o llis io n .”  C harles Dale, 
the m an on th e  lo o k -o u t on th e  N o rm a  says, 
“  D ire c t ly  a fte r  th e  N o rm a  began to  answ er he r 
s ta rboa rd  h e lm  th e  James Seed, w h ic h  up  to  th a t 
tim e  had show n he r green l ig h t ,  then  showed her 
red  lig h t . ”  T hus th e  change in  th e  l ig h ts  w h ich  
establishes th e  a lte ra tio n  o f  th e  course o f these 
tw o  vessels re la t iv e ly  to  each o th e r is  a ttr ib u te d  
by th e  w itnesses w ho  were them selves execu ting  
the change in  th e  course and obse rv in g  its  e ffect 
to  the  action  o f th e  N o rm a ’s s ta rboard  he lm , and 
serves to  re lieve  th e  persons in  charge o f the  said 
Janies Seed o f any im p u ta tio n  o f h a v in g  c o n tr i
buted to  th is  a lte re d  and ve ry  dangerous cond i
t io n  o f th in g s . I t  is made ce rta in  by  th e  evidence 
th a t  the  schooner, upon  seeing th e  lig h ts  o f the 
N orm a, to o k  he r course and pursued i t  w ith o u t 
dev ia tion  u n t i l  th e  steam er, th e n  a sh o rt d istance 
° f f ,  opened up  h e r co loured  lig h ts ,  and was seen 
com ing  end on th e  schooner, when, in  pu rsu - 
ance o f th e  ru le , she p o rte d  h e r he lm . I t  is 
eq u a lly  ce rta in  fro m  th e  evidence o f the  crew  o f 
the  N o rm a  th a t  th e  steam er saw the schooner’s 
green l ig h t  a t a d is tance  o f abou t tw o  m iles , and 
th a t she co n tin ue d  he r course fo r  a fu l l  h a lf h o u r— 
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so says th e  p i lo t—when she starboarded he r 
he lm  and e xh ib ite d  he r co loured l ig h ts  to  the  
schooner. I t  does n o t appear to  have been taken  
in to  ca lcu la tion  by th e  persons d ire c t in g  th e  
course o f th e  N o rm a  th a t  before the  red  l ig h t  of 
th e  steam er was sh u t o u t and th e  green l ig h t  
s u b s titu te d  instead  the re  w ou ld  be an in te rv a l o f 
t im e  when b o th  h e r co loured  lig h ts  w o u ld  appear 
to  the  persons on th e  schooner and show a co n d i
tio n  in v o lv in g  th e  grea test danger o f co llis io n  
end on and m a k in g  i t  a d u ty  on the  schooner to  
p o rt h e r he lm  in  com pliance  w ith  th e  ru le  o f the  
road. These, then , are a ll th e  c ircum stances in 
flu e n c in g  th e  re la tiv e  pos itions o f these tw o  vessels 
im m e d ia te ly  before th e  c o llis io n , w h ic h  caused tho  
schooner to  s in k  on th e  spot, and th e  la rge s t p a rt 
o f he r crew  to  be d row ned, to  w h ic h  the  la w  is to  
be applied. T he  re la tiv e  d u tie s  tow ards each 
o th e r o f these tw o  vessels u n d e r the  c ircum stances 
are  to  be found  in  th e  R egu la tions  fo r P re ve n tin g  
C o llis io n s  a t Sea.

A r t .  15.— “  I f  tw o  ship3, one o f w h ic h  is  a sa il
in g  sh ip  and the  o th e r a steam sh ip  are proceed ing  
in  such d irec tio n s  as to  in v o lv e  r is k  o f co llis ion , 
th e  steam ship sha ll keep o u t o f th e  w a y  o f the  
sa ilin g -s h ip .”

A r t .  16.— “  E v e ry  steam ship w hen approach ing  
ano ther sh ip  so as to  in v o lv e  r is k  of co llis io n  and 
sha ll s lacken he r speed, o r, i f  necessary, stop re 
verse.”

I t  was he ld  in  th e  case o f The Rose (2 W m . 
Rob. 1) th a t th e  expression “  g iv in g  w ay ”  in  the  
T r in i t y  H ouse R egu la tions means n o t c ross ing  a 
vessel’s bows, b u t g o in g  under her s te rn . The 
te rm  used in  th e  15 th  a rtic le , “  S h a ll keep o u t o f 
th e  w ay,”  appears to  me to  correspond in  m ean ing  
w ith  “  g iv in g  w ay.”  I n  th a t  case a steam  vessel 
h a v in g  th re e  l ig h ts  and p roceed ing  a t  the  ra te  o f 
ten  kn o ts  an h o u r came in to  a co llis ion  w ith  a 
sa ilin g  vessel h a v in g  no l ig h t ,  and p roceed ing  a t 
th e  ra te  o f fo u r k n o ts  an h o u r. On d iscove ring  
each o th e r  th e  s a ilin g  vessel po rted  he r he lm , and 
th e  steam ship  starboarded. T ne  steam er was 
condem ned in  damages and costs. I n  the  case o f 
The James W att (2 W m . R ob. 270) a steam  vessel 
d iscovered a sa ilin g  vessel approach ing  her, w h ich  
fro m  th e  d ire c tio n  and sta te  o f th e  w in d  she was 
aware m u s t be sa ilin g  closehauled, b u t fro m  the  
darkness o f th e  n ig h t  was unable  to  m ake ou t upon 
w h a t ta c k . I t  was he ld  she shou ld  ( in  o rd e r to  com p ly  
w ith  th e  genera l ru le  w h ich  ob liges a steam er to  
g ive  way to  a s a ilin g  vessel) have a t once stopped 
he r engines u n t i l  she had ascerta ined th e  exact 
course o f the  o th e r vessel, and shou ld  n o t b y  
m ere su rm ise  p u t he r he lm  one w ay o r th e  o ther. 
T he  defence set up  on b e h a lf o f th e  steam er th a t  
she had p o rte d  h e r he lm  was n o t deemed s u ffi
c ien t. T he  f ir s t  o f these decisions h e ld  the  
steam er answerable fo r the co llis io n  fo r  p u t t in g  
h e r he lm  asta rboard  instead  o f a po rt. T he  second 
h e ld  th e  steam er answerable th o u g h  she had 
p o rte d  he r he lm , because she had  n o t stopped he r 
engines. B o th  of these decisions m ilita te  aga inst 
the  N orm a. W ith  these decisions, and th e  op in io n  
o f th e  Assessors, in  w h ic h  I  concu r to  th e  fu l l ,  I  
shou ld  have no h e s ita tio n  in  com ing  to  a con
c lus ion , b u t  I  am  con firm ed  in  m y  v iew s b y  a 
decis ion in  th e  P r iv y  C o u n c il in  th e  case o f The 
Velasquez (L .  Rep. 1 P . C. Rep. 494). T h is  la s t 
case in  its  im p o r ta n t features is id e n tic a l w ith  th e  
p resen t one. T he  steam er Velasquez was s ig h te d  
b y  the  S ta r o f  Oeylon a t a su ffic ie n t d is tance  to

T
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have avoided a co llis ion , th e  steam er to o k  no steps 
u n t i l  th e  vessels were v e ry  near each o ther, 
w hen she s ta rboarded  h e r he lm , and th e  sa ilin g  
vessel p o rte d  h e r he lm  to  avo id  the  co llis ion , 
w h ich , n o tw ith s ta n d in g , to o k  place. I t  was he ld  
th a t  th e  steam er was alone to  blame, as i t  was the 
d u ty  o f th e  steam er to  keep o u t o f th e  w ay of the  
sa ilin g  vessel p rov id e d  she cou ld  do i t  e ith e r b y  
s ta rb o a rd ing  o r  p o rt in g  he r he lm , and th a t  on the 
o th e r hand  i t  was th e  d u ty  o f th e  s a ilin g  vessel 
to  keep h e r course, and th a t she cou ld  o n ly  be 
excused fro m  d e v ia tin g  fro m  i t  b y  show ing  th a t  i t  
was necessary to  do so to  avo id  im m ed ia te  danger. 
T he  N o rm a  k e p t he r course th o u g h  the  danger o f 
th is  proceeding was apparen t to  th e  appren tice  
p i lo t  whose suggestions as to  th e  p ro p r ie ty  o f 
p o r t in g  h e r he lm  before she had g o t so near was 
d isregarded  by th e  p ilo t. T he  N o rm a  then, as the 
Velasquez, is  chargeable w ith  approach ing  too 
close, and is  answerable fo r  a m anœ uvre w h ich  
th re a te n in g  a co llis ion  end on im posed i t  as a 
d u ty  on th e  schooner to  p o rt h e r he lm , and leaves 
th e  steam er w ith  th e  w hole  bu rden  o f the  o ccu r
rence. I  cannot do b e tte r  than  reproduce the  
w ords of L o rd  W e s tb u ry  in  th e  case o f The C ity  
o f  A n tw e rp  (L . Rep. 2 P . C. 25), “ I t  is u n 
doub ted ly  tru e  in  cases o f co llis ion  between a 
sa ilin g  sh ip  and a steam er th a t a lth o u g h  the 
s a ilin g  sh ip  m ay be fo u nd  to  have been g u i l t y  o f 
m isconduc t, o r n o t to  have observed th e  s a ilin g  
regu la tions , y e t the  steam er w i l l  be h e ld  cu lpab le  
i f  i t  appears th a t i t  was in  he r pow er to  have 
avo ided th e  co llis ion . I t  cannot be too  m uch 
ins is ted  on th a t i t  is  th e  d u ty  o f th e  steamer 
w here the re  is  r is k  o f co llis ion , w ha tever m ay be 
th e  conduct o f the  sa ilin g  vessel, to  do e v e ry th in g  
in  he r pow er th a t can be done con s is te n tly  w ith  
h e r own safety to  avo id  the  co llis io n .”  T o  th is  
e x te n t does the  la w  m ake re s p o n s ib ility  w e igh  
upon steamers, and  as th e y  are independen t o f 
th e  w in d  and  a lw ays u nder com m and, i t  seems 
hum ane and ju s t  i t  shou ld  be so. A p p ly in g  these 
p rinc ip les  o f la w  to  th e  facts p roved  in  these 
cases as th e  N o rm a  saw th e  green l ig h t  of th e  
James Seed tw o  m iles  o ff, when th e  com bined 
speed a t w h ic h  th e y  w ere approach ing  was tw e lve  
m iles  an h ou r, and a period  o f t im e  o f te n  m inutes 
o n ly  was a ffo rded  to  ta ke  th e  p recau tions neces
sa ry  to  avo id  co llis ion , I  am  o f op in ion  th e  N o rm a  
shou ld  th e n  have slackened speed so as to  he in  a 
c o n d itio n  to  stop o r reverse h e r engines i f  upon 
th e  nearer approach o f the  vessels th e  safety of 
th e  sa ilin g  vessel requ ired  a re so rt to  th a t expedient 
(The James W a tt, u b i sup.). In s te ad  o f  th is  th e  
N o rm a  proceeded a t fu l l  speed down to  th e  m om ent 
o f co llis ion . I  am  fu r th e r  o f op in ion  th a t  the  a tte m p t 
to  cross the  bows of the  schooner a t th e  las t 
m om ent was unseam anlike  and cu lp a b ly  hazardous, 
as th e  even t has dem onstrated , and la s tly  the 
N o rm a  is  answerable when so near th e  schooner 
as to  in vo lve  r is k  o f  c o llis io n  fo r h a v in g  s ta r 
boarded he r he lm  w hen th e  ru le  re q u ire d  h e r to  
p o rt. ( The Rose, The Velasquez) (u b i sup.) F o r  
these acts o f  om ission and com m ission the  ow ner 
o f the  N orm a  is answerable to  th e  p rom o te rs  fo r  
th e  catastrophe. I  decree aga ins t th e  ow ner o f the  
N orm a, and o rd e r th e  usua l reference in  b o th  cases 
to  th e  re g is tra r  and m erchants to  re p o rt on  th e  
damage.

F ro m  th is  ju d g m e n t th e  owners o f the  N o rm a  ap 
pealed, (o r th e  fo llo w in g , am ongst o th e r reasons :
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1. Because the learned judge of the court below erro
neously held that the steamer was bound to get out of 
the way of the James Seed by potting her helm, whereas 
she was entitled to do so either by porting, or star
boarding, or keeping on as those on board her thought 
fit.

2. Because the steamer, by starboarding her helm, 
performed the duty imposed on her of keeping out of 
the way of the James Seed, and the evidence proved that 
there would not have been a collision if the James Seed 
had performed her duty by keeping her course.

3. Because the learned judge of the court below erro
neously held that the James Seed was justified, according 
to a rule of the road, in porting and hard porting her 
helm, whereas there is not and was not any such rule.

4. Because the learned judge was wrong in holding 
that the steamer should have stopped or slackened speed 
at the time he holds in that behalf.

5. Because the evidence proved that the collision was 
not occasioned by any negligent or improper navigation 
on the part of the Norma.

M ilw a rd ,  Q.C. and  N . G. GlarTcson, fo r  the 
appellants.

B re tt, Q.C. and W . G. F . P h ill im o re ,  fo r  th e  
respondents.

T he  ju d g m e n t o f th e  c o u rt was de live red  bv
S ir  R . J. P h illim ore .— T h is  is  an appeal from  

a decree of th e  ju d g e  o f th e  V ic e -A d m ira lty  C o u rt 
o f Quebec, in  a s u it  fo r  damages, th e  consequence 
o f a co llis ion  between tw o  vessels, th e  James Seed, 
a s a ilin g  vessel, and th e  N orm a , s team ship.

B e fo re  th e ir  L o rd sh ip s  approach th e  considera
t io n  of th e  m e rits  o f th is  case th e y  desire  to  say a few  
words w ith  respect to  th e  p lead ings and th e  mode 
o f ta k in g  evidence in  th e  c o u rt below . The  “ P re 
lim in a ry  A c ts ,”  th e  ope ra tio n  of w h ic h  has been 
e m ine n tly  conducive to  th e  asce rta inm ent o f th e  
t r u th  in  these cases, are in  th e  same fo rm  as w hen 
f ir s t  t r ie d  in  th e  H ig h  C o u rt o f A d m ira lty .  S ince 
th a t tim e , sections 6, 8, 10, 11, w h ich  fo rm  a v e ry  
im p o r ta n t p a rt o f th e  p resen t P re lim in a ry  A c ts  
in  th e  E n g lis h  C o u rt o f A d m ira lty ,  have been in 
troduced, and th e ir  L o rd sh ip s  th in k  th a t  i t  w ou ld  
be expedient to  in tro d u ce  s im ila r  re g u la tio n s  in to  
th e  p ractice  o f th e  V ic e -A d m ira lty  C o u rts ; th e ir  
L o rd sh ip s  m u s t express a hope th a t in  subsequent 
su its  th is  de fect w i l l  be rem edied. T he  mode o f 
ta k in g  th e  evidence before th e  R e g is tra r  alone, 
and th e  use o f w r it te n  in te rro g a to rie s , w ou ld , in  
th e ir  L o rd s h ip s ’ op in ion , be advantageously ex
changed fo r  th e  p ractice  of the v iv a  voce exam ina- 
t io n o f  w itnesses a t the  hea rin g  be fore  the  ju d g e  w ho 
is  to  decide the  case, in  causes w here  i t  w o u ld  
be possib le to  o b ta in  th e ir  a ttendance fo r  th a t  
purpose w ith o u t inconvenience o r a d d itio na l ex
pense, a p ra c tice  w h ich  has been fo r  a lo n g  tim e  
p reva len t in  th e  E n g lis h  C o u rt o f A d m ira lty ,  and 
a ttended w ith  v e ry  benefic ia l resu lts .

The  ju d g e  o f th e  co u rt below pronounced th e  
N o rm a — th e  s team sh ip—to  be alone to  b lam e fo r 
th e  co llis ion . F ro m  th is  ju d g m e n t th e  ow ners o f 
the  N o rm a  have appealed to  th is  co u rt. The  
co llis io n  occu rred  in  th e  r iv e r  S t. Law rence , 
between te n  and eleven o’c lock of th e  n ig h t  o f 
th e  11 th  A u g u s t 1874, five  o r s ix  m ile s  fro m  
a place ca lled B ic . T he  James Seed, a th ree- 
m asted schooner o f 156 tons, w ith  a crew  of 
e ig h t hands, and a p ilo t, was g o in g  dow n, and 
the  N orm a , a steam ship o f 653 tons, w ith  a crew  
o f tw e n ty  hands and a p ilo t,  was co m ing  u p  the  
r iv e r ;  th e  tw o  vessels were approach ing  each o ther, 
n o t exactly , b u t w ith in  a bou t a p o in t, on opposite  
courses. B o th  vessels had  th e ir  p rope r reg u la tio n  
lig h ts . T he  w ea ther was fine and  c le a r ; i t  was 
a s ta r lig h t  n ig h t, and the re  was a m oderate  breeze

T h e  N okma.
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fro m  the  sou th-w est u n d e r the  in fluence  o f w h ich  
th e  schooner was approach ing  B ic — h a v in g  p re 
v io u s ly  taken  in  h e r foresail— at th e  ra te  o f  about 
fo u r  k n o ts  th ro u g h  th e  w ate r. A t  a d istance o f 
about five  m iles fro m  the B icq u e tte  l ig h t ,  the  p ilo t  
on board th e  schooner saw th ro u g h  h is glass the 
m asthead l ig h t ,  and the  red  l ig h t  o f the  steam er 
about tw o  m iles  o ff  and about a p o in t on h is  s ta r
board bow. A t  th e  same d is tance  th e  “ lo o k -o u t”  
on board th e  steam er rep o rte d  a b r ig h t  l ig h t  
ahead on h e r p o rt bow. T he  schooner, under the 
p ilo t ’s orders, po rted  enough to  b r in g  th e  steam er’s 
b r ig h t and red lig h ts  a l i t t le  on her p o rt bow ; he r 
he lm  was then  steadied, and she k e p t he r course 
u n t i l  w ith in  h a lf a m ile  o f the  steamer, when the 
th ree  lig h ts  o f th a t  vessel came in  s ig h t ; the  
schooner’s he lm  was then  po rted  and ha rd -aported , 
and the  steamer was ha iled  to  p o r t ; she d id  n o t 
do so, and s tru c k  w ith  h e r stem  and sta rboard  
bow th e  schooner’s p o rt bow so severe a b low  
th a t  she sank d ire c tly , and five  o f h e r crew  
were u n h a p p ily  d row ned. To  re tu rn  to  the 
steamer, the  b r ig h t  l ig h t  w h ich  had been repo rted  
a l i t t le  on he r p o rt bow proved, as th e  vessels 
approached each o ther, to  be a g reen  l ig h t ;  the  
steam er con tinued  he r course at a speed o f seven 
k n o ts  an h o u r fo r some m inu tes, w hen, a t a 
d istance o f about h a lf a m ile , h e r p i lo t  gave th e  
o rde r to  s ta rboard  and the  co llis io n  to o k  place in  
th e  way described.

The co n ten tio n  o f the  respondents (the  p la in 
t i f fs  in  th e  c o u rt be low ) was th a t th e  co llis io n  was 
caused b y  th e  s ta rb o a rd ing  and th e  con tinuance  o f 
the  speed o f the  steamer. The  con ten tion  on the  
p a rt o f th e  appellants  (the  defendants in  th e  co u rt 
below) was th a t  the co llis io n  was caused b y  the  
p o rt in g  o f the  schooner.

The learned ju d g e  was assisted b y  nau tica l 
assessors, to  w hom  he su b m itte d  va rious  ques
tions ; th e ir  answer to  w h ich  was, in  sub
stance, th a t the  steamer shou ld  have stopped and 
reversed fu l l  speed instead  o f s ta rb o a rd ing , and 
th a t the  schooner fo llo w e d  w h a t they  ca lled the  
ru le  o f th e  road  in  p o rt in g  he r he lm , and th e re 
fo re  was n o t to  b lam e. T he  learned ju d g e  u n 
fo rtu n a te ly  adopted th is  la t te r  p rem iss, and, as he 
supposed, supported  i t  by  reference to  ce rta in  
a rtic les  o f th e  R egu la tions  fo r p re v e n tin g  C ol
lis ions a t Sea. H e  c ite d  A r t ic le  15, w h ich  is : “  I f  
tw o  ships, one o f w h ich  is a sa ilin g  sh ip  and the  
o the r a steam sh ip , are  p roceed ing  in  such d irec- 
t'on s  as to  in v o k e  r is k  o f co llis ion , the  steam ship 
sha ll keep o u t o f th e  w ay o f th e  s a ilin g  s h ip ; ”  
and A r t ic le  16, w h ic h  says th a t, “  e ve ry  steam 
?nip, w hen approach ing  ano the r sh ip  so as to  
in vo lve  r is k  o f co llis io n  sha ll s lacken he r speed, 
?r, i f  necessary, stop and  reverse.”  The  learned  
Judge o m itte d  to  no tice  th e  18 th  A r t ic le , w h ich , 
so fa r as i t  concerns th e  p resen t case, is, “  w here  
uy th e  above ru les  one o f tw o  ships is  to  keep 
o u t o f th e  way, the  o th e r sha ll keep he r course.”  
f t  is an e n tire  m is take  as to  the  e x is tin g  la w  to 
suppose th a t i t  is the  d u ty  o f a s a ilin g  vessel when 
rnee ting  a steam er to  p o r t  he r he lm  ; i t  is h e r 
d u ty  to  keep h e r course. A n d  i f  the  conclusion 
a t w h ich  th e  learned  ju d g e  a rr ive d  cou ld  o n ly  be 
supported  b y  ado p tin g  th e  g rounds u pon  w h ic h  
he appears m a in ly  to  have founded i t ,  i t  w ou ld  be 
the d u ty  o f th e ir  L o rd s h ip s  to  recom m end H e r  
m a jes ty  to  reverse  th e  sentence; b u t th e ir  L o rd - 
Bh ips are  o f op in io n  in  th is  case th a t  th o u g h  the  
reason ing is p a r t ia lly  in co rre c t, the  conclus ion is,

1 on th e  w hole, r ig h t .  T h e ir  L o rd sh ip s , a fte r  con
ference w ith  th e ir  n a u tica l assessors, are of 
op in ion , on th e  one hand, th a t th e  f i r s t  p o rt in g  o f 
h e r he lm  b y  the schooner was, a t the  least, h a v in g  
rega rd  to  th e  d is tance  and th e  degree, an inn o ce n t 
m anœ uvre ; and, on th e  o the r hand, th a t i t  is n o t 
p ro ve d  th a t the  schooner’s red  l ig h t  was seen on 
hoard the  steamer. B u t th e ir  L o rd sh ip s  are 
c le a rly  o f op in ion  th a t th e  steam er is  to  b lam e fo r 
h a v in g  approached too close to  the schooner 
before she a lte red  he r he lm  ; th a t she d id  w ro n g  
in  c o n tin u in g  up to  so la te  a period  th e  pos ition  
o f danger and em barrassm ent w h ich  ex ists w hen 
the  green l ig h t  on one vessel is  opposed to  the  red  
l ig h t  on ano ther. The  steam er came so close th a t 
she had n o t tim e  to  go o ff m ore th a n  a p o in t and 
a h a lf u nder he r s ta rboard  he lm . The  n a u tica l 
assessors th in k  th a t i f  she had s tarboarded a q u a rte r 
o f a m ile  o ff she w o u ld  have cleared th e  schooner; 
and w ith  rega rd  to  th e  second p o r t in g  o f the 
schooner a lm ost in  th e  m om ent o f co llis ion , they  
th in k  th a t in  th e  c ircum stances i t  was th e  best 
m anœ uvre she cou ld  have adopted.

T h e ir  L o rd sh ip s  w i l l  the re fo re  h u m b ly  advise 
H e r  M a je s ty  to  a ffirm  th e  decis ion o f th e  co u rt 
below, and to  d ism iss  th e  appeal w ith  costs.

Appeal dismissed.
S o lic ito r  fo r  th e  appe llan t, Thos. Cooper.
S o lic ito rs  fo r  th e  respondent, W altons, B u lb ,  and 

W alton .

HOUSE OP LORDS.
Keported Ly C. E. M a ld e n , Esq., Barrister-at-Law.

June  15 and  20, 1876.
(B e fo re  the  L ord Chancellor (C a irns), L o rd s  

Chelmsford, P enzance, and O’H agan.)
P earson v . T he Commercial A ssurance 

Company.
ERROR PROM THE COURT OF EXCHEQUER CHAMBER 

IN ENGLAND.
S h ip — F ire  p o licy— C onstruction— L o c a liz a tio n  o f  

p o lic y .
A  ship belonging to the appe llan t was insured  

aga inst f ir e  w ith  the respondents by a  tim e  p o lic y . 
I n  the p o lic y  the ship was described as “  ly in g  in  
the V ic to r ia  Docks, London , w ith  lib e rty  to go 
in to  d ry  dock.”  The ship w ent in to  d ry  dock, 
and  a fte r leaving  the d ry  dock was moored fo r  
some tim e in  the r iv e r  in  o rder th a t ce rta in  
repa irs  m ig h t be done w h ich  were u s u a lly  done in  
the r iv e r, but m igh t have been done, though a t a  
greater cost, in  the V ic to r ia  Docks. W h ile  so 
moored the sh ip  ivas completely destroyed by f ire .  

I l e l  l  (a ffirm in g  the ju d g m e n t o f  the court below), 
tha t the loss was no t covered by the po licy .

T he p la in t if f  had effected a p o lic y  o f insu rance  
»ga inst f ire  w ith  th e  defendants on th e  steam ship  
In d ia n  E m p ire  fo r  th ree  m on ths fro m  M a y  14 th , 
1862. T he  sh ip  was described in  th e  p o lic y  as 
“  ly in g  in  th e  V ic to r ia  D ocks, Lon do n , w ith  
l ib e r ty  to  go in to  d ry  dock, and l ig h t  th e  b o ile r 
tires once o r tw ice  d u r in g  th e  c u rre n c y  o f th e  
p o lic y .”  The  In d ia n  E m p ire  was a paddle  steam er 
o f ve ry  la rge  size, o f 2000 tons, 2 49 ft. lon g , and 
60 ft. beam, and i t  was found  th a t th e  o n ly  d ry  
dock in  th e  Tham es capable o f  re ce iv in g  a sh ip  o f 
th a t size was L u n g le y ’s d ry  dock a t D e p tfo rd , 
tw o  m iles h ig h e r  up  th e  r iv e r  th a n  th e  V ic to r ia  
D ocks, and to  e n te r th is  dock i t  was necessary to
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rem ove th e  lo w e r p a rt o f th e  paddle  wheels. T h is  I 
was done in  th e  V ic to r ia  D ocks, and th e  sh ip  was 
tow ed up to  L u n g le y ’s D ock, and a fte r th e  rep a irs  
the re  were fin ished , she was tow ed dow n th e  
r iv e r  aga in  to  a p o in t 600yds. o r 700yds. fro m  the  
entrance to  th e  V ic to r ia  D ocks, and m oored the re , 
in  o rde r th a t  th e  halves o f  th e  paddle wheels 
m ig h t  be replaced. W h ile  so m oored she was 
b u rn t. T he  presen t ac tion  was b ro u g h t on th e  
po licy . I t  was p roved  th a t i t  was usua l to  replace 
th e  paddles in  such cases ou ts ide  th e  docks, b u t 
th a t i t  m ig h t  Pave been done ins ide  a t a m uch  
g re a te r expense. T he  u tm o s t despatch was used 
in  re p la c in g  th e  paddles and  th e  w o rk  was n o t 
q u ite  fin ished  w hen th e  fire  happened. E v idence  
was g iven  a t th e  t r ia l  th a t  g re a t p recau tions were 
in  force w ith in  th e  V ic to r ia  D ocks to  p re ve n t 
accidents b y  fire .

T he  cause was tr ie d  before E r ie , C .J.. a t the  
s it t in g s  in  L o n do n  a fte r  T r in i t y  T e rm  1863, when 
th e  ju r y  fo u nd  a v e rd ic t fo r  the  p la in t if f  fo r  the  
f u l l  am oun t c la im ed, 10,000Z.

T h is  ve rd ic t was set aside by th e  C o u rt o f Com 
m on Pleas (E r ie , C .J., W illia m s , and K e a tin g , JJ .)  
as rep o rte d  in  33 L .  J . 85. C. P . ; 9 L .  T . Rep. N .S . 
442 ; 1 M a r. L a w  Cas. O. S. 401, on th e  g ro u n d  
th a t on th e  tru e  co n s tru c tio n  o f th e  p o lic y  the  
sh ip  was n o t covered a t the t im e  o f the  loss ; and 
in  June  1873 th is  decis ion was a ffirm ed  b y  the 
C o u rt o f E xcheque r C ham ber (K e lly ,  C .B ., M a r t in  
and Cleasby, B B ., B la c k b u rn , Q ua in , and A r c h i
ba ld , J J .)  as re p o rte d  in  ante, vo l. 2, p. 100; 
L .  Rep. 8 C. P . 548, and  29 L .  T . Rep. N .S . 279.

F ro m  th is  ju d g m e n t e rro r  was b ro u g h t to  th e  
H ouse o f L o rd s .

W a tk in  W illia m s , Q.C. and L a n y o n , fo r  the  
p la in t if f  in  e rro r, a rgued  th a t the  sh ip  was 
covered b y  th e  p o lic y  u p  to  th e  14 th  A u g ., and 
th a t  th e  “  l ib e r ty  ”  g ive n  b y  the  p o lic y  m u s t be 
taken  to  m ean l ib e r ty  to  do w ha t was usua l under 
th e  c ircum stances, n o t o n ly  w h a t was s t r ic t ly  
necessary, and  th a t u n d e rw r ite rs  are b ound  to  
kn o w  th e  c ircum stances o f the tra d e  to  w h ich  
th e ir  p o lic y  relates. T he y  c ite d

Noble 7 . Kennoway, Doug. 492 ;
Bouillon  v. Lupton, 15 C. B., N . S., 113; 33 L. J. 

37, C. P. ;
Belly v. Royal Exchange Association Company,

1 Burr. 341;
Bond v. Gonsales, 2 Salk. 445;
Vallance v. Dewar. 1 Camp. 503;
Moxon v. Atkins, 3 Camp. 200 ;
Lindsay  v. Janson, 4 H . & N. 699 ;
Newman v. Cazalet, Park on Ins. 900;
Long v. A llen , Ibid. 797;
Salvador v. Hopkins, 3 Burr. 1707 ;

A n d  th e  fo llo w in g  A m e rican  a u th o rit ie s  :
Webb v. N ational F ire  Insurance Company, 2 Sand. 

N. Y. 497;
Fitchburg Railway Company, v. Charlestown Insu

rance Company, 7 Gray, Mass. 64; 
and also P h ill ip s  on In su rance , vo l. 1, p. 489.

Cohen, Q.C., J. C. M athew  ( B e n ja m in , Q.C., 
w ith  them ), fo r  th e  defendants in  e rro r , m a in 
ta ined  th a t th is  was a localised f ire  p o licy , and 
th a t  the  ana logy o f voyage po lic ies was false. T he  
r is k  m u s t be c le a rly  presen t to  th e  m in d s  o f b o th  
p a r t ie s : (See R odocanachi v. E ll io t t ,  2 A sp . 
M a r. L a w  Cas. 21, p. 399 ; 28 L .  T . Rep. N . S. 
840 ; 31 i l l. ,  239.) T he  p o lic y  o n ly  covered 
w h a t was necessary fo r  th e  t ra n s it  to  and  fro m  
th e  d ry  dock. U sage m ay be reso rted  to  fo r  th e  
purpose o f e xp la in in g  the  te rm s  o f a p o licy , b u t
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n o t in  express d is reg a rd  o f them  ; th e  r is k  m u s t 
n o t be a lte red .

W a tk in  W illia m s , Q .C .,in  rep ly .
June  20.— T h e ir  L o rd s h ip s  gave ju d g m e n t as 

fo llo w s  :
T he  L ord Chancellor (C a irns).— M y  L o rds , 

th e  insu rance  in  th is  case was an insurance ag a in s t 
fire , e ffected b y  th e  appellants w ith  the  respon
dents on a la rg e  paddle-steam er ca lled the  In d ia n  
E m p ire , w h ich  so lo n g  ago as th e  yea r 1862 the 
a p p e lla n t was p roceed ing  to  have repa ired  in  the 
p o rt o f London .

The p o lic y  is  a t im e  p o lic y  fo r  th re e  m onths, 
fro m  14 th  M a y  1862 t i l l  14 th  A u g . 1862. T he  in 
surance, how ever, does n o t p ro te c t th e  sh ip  
w hereve r i t  m ig h t  be, o r w herever i t  m ig h t be 
in  the  p o r t  o f London . T he  sh ip  is confined and 
loca lised fo r  th e  purpose o f th e  r is k  b y  these 
w ords, “ ly in g  in  th e  V ic to r ia  D ocks, London , 
w ith  l ib e r ty  to  go in to  d ry  dock, and l ig h t  the  
b o ile r fires  once o r tw ice  d u r in g  the  c u rre n c y  o f 
th is  p o lic y .”

The  sh ip  is, there fo re , covered b y  th e  p o lic y  
d u r in g  the  th ree  m on ths  so lo n g  as i t  is  ly in g  in  
th e  ATctoria  docks, and so lo n g  as i t  is in  a d ry  
dock, o r  a t a ll events in  a d ry  dock in  th e  p o r t  o f 
London . N o th in g  is expressly  said as to  th e  in 
surance a tta c h in g  w h ile  th e  sh ip  goes fro m  the 
V ic to r ia  D o ck  in to  d ry  dock, b u t th e  c o u rt below 
have he ld , and as i t  appears to  me r ig h t ly  held, 
th a t  th e  l ib e r ty  to  go in to  d ry  dock necessarily  
carries w ith  i t  th e  p ro te c tio n  o f th e  insurance 
w h ile  the  sh ip  shou ld  be in  t ra n s it  from  th e  
V ic to r ia  D ocks to  the  d ry  dock and back again.

I  th in k ,  fu r th e r , the re  can be no d o u b t th a t in  
th e  t ra n s it  to  and fro m  th e  d ry  dock th e  sh ip  
w o u ld  be a t l ib e r ty  to  do a n y th in g  and e v e ry th in g  
usua l u n d e r th e  c ircum stances fo r  th e  accom plish 
m e n t o f the end in  v iew , nam ely, th e  t ra n s it  to  and 
fro m  the  d ry  dock. A n y  delay usua l u n d e r the  
c ircum stances, any d e v ia tio n  u s u a lly  o r  conve
n ie n t ly  m ade fro m  the  s tra ig h t  line , p rov ided  the  
delay and d e v ia tion  are connected w ith , and 
te n d  to  the a tta in m e n t of th e  end in  v ie w , w ould  
in  m y op in ion  be ju s tif ia b le  under th e  w ords o f 
the  p o lic y  w h ich  I  have read. A  delay o r devia
t io n  o f th is  k in d  w ou ld  fa ir ly  come w ith in  th e  
w ords o f L o rd  M ansfie ld  in  the  case o f P e tty  v. 
The R o y a l Exchange Assurance (o b i sup.) “ I t  
is  absurd  to  suppose th a t  w hen th e  end is  assured 
th e  usua l means o f a tta in in g  i t  a re  m eant to  be 
excluded.”  I f  on  the o th e r hand a de lay in  the  
tra n s it  to  o r  fro m  th e  d ry  docks were to  occur, 
n o t as p a rt o f th e  usua l a nd  o rd in a ry  means o r 
m ode o f e ffe c tin g  th e  tra n s it, b u t fo r  some co l
la te ra l ob jec t o r  purpose, then , in  m y  op in ion , 
how ever usua l and conven ien t a de lay fo r  the  
purpose o f a tta in in g  th a t co lla te ra l ob jec t m ig h t 
be, the  sh ip  w ou ld  no t, d u r in g  th e  delay, be 
covered by the  po licy .

I t  is unnecessary to  speculate w h e th e r the  r is k  
w ou ld  o r  w ou ld  n o t be g re a te r w hen  th e  sh ip  
was in  th e  r iv e r  th a n  when i t  was in  th e  dock. 
T here  is , as i t  seems to  me, evidence th a t  the  
r is k  w o u ld  be g re a te r in  th e  fo rm e r case th a n  in  
th e  la tte r ,  b u t  i t  is  su ffic ie n t to  say th a t  the re 
spondents have defined th e  r is k  w h ich  th e y  were 
w il l in g  to  undertake , and  th a t  r is k  cannot be 
en larged beyond the  o rd in a ry  m ean ing  o f th e  
w ords upon an y  th e o ry  th a t  th e  d iffe rence  of r is k  
is im m a te ria l.

A p p ly in g  these observa tions to  th e  facts of the
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p resen t case, y o u r lo rdsh ip s  f in d  th a t  th e  dock 
ca lled “  L u n g le y ’s D ry  D o c k  ”  was the  o n ly  d ry  
dock in  th e  Tham es w h ich  cou ld  take  in  th e  In d ia n  
U m p ire , and th a t  even in to  th is  dock the sh ip  could 
no t be received w ith o u t ta k in g  oS th e  lo w e r h a lf 
o f the paddle-wheels. A c c o rd in g ly  the  low e r halves 
o f the  paddle-wheels were taken  o ff in  the  V ic to r ia  
D ocks, and h a v in g  th u s  been made ready fo r  the  
d ry  dock, i t  was tow ed  tw o  m iles  up the  Thames 
fro m  th e  V ic to r ia  D ocks to  L u n g le y ’s D ry  D ock, 
and the  repa irs  were proceeded w ith , and, so fa r 
as th e y  were to  be done in  th e  d ry  dock, were 
com ple ted  there .

T he  sh ip  was th e n  taken  ou t of th e  d ry  dock, 
and i t  b e ing  in te n de d  to  take  h e r back to the  
V ic to r ia  D ocks, th e re  was n o th in g  to  p reven t he r 
be ing  taken  back th e re  a t once, and  the  halves 
o f the  paddle-wheels m ig h t have been replaced, 
ju s t  as th e y  had been rem oved, in  th a t  dock. I n  
place, however, of b e ing  tow ed back to  th e  V ic to r ia  
D ocks, i t  was tow ed s t i l l  fu r th e r  u p  the r iv e r ,  and 
m oored th e re ; th e  paddle-wheels were b ro u g h t 
fro m  the V ic to r ia  D ocks in  a barge, and th e  w o rk  
o f  re p la c in g  them  was proceeded w ith  in  the  r iv e r. 
W h ile  th is  was b e in g  done th e  repa irs  to  the  masts, 
r ig g in g s , and capstans o f  th e  sh ip , and o th e r 
carpen te rs and jo in e rs ’ w o rk , were co n tinued  a t the 
same tim e , and a t th e  end of te n  days, before the  
paddles were com p le te ly  replaced, th e  sh ip  was 
b u rn t.

i t  is fo u n d  by  the  case th a t  i t  is usua l a fte r  a 
sh ip  whose paddles have been rem oved is  taken  
o u t o f d ry  dock to  m oo r i t  in  th e  r iv e r ,  fo r  the  
purpose o f re p la c in g  th e  paddles. A n d  i t  is  also 
found  th a t  th o u g h  th e  paddles cou ld  have  been 
replaced e q u a lly  w e ll in  the  V ic to r ia  D ocks, i t  
w o u ld  have cost fo u r  tim e s  as m uch as i f  done in  
th e  r iv e r .  M y  L o rd s , I  am c le a rly  o f op in ion  th a t 
th e  delay w h ich  was th u s  occasioned was a de lay 
fo r  a purpose a lto g e th e r co lla te ra l. W hen  th e  ship 
le ft  th e  d ry  dock the  course, i f  i t  was w ished to  
m a in ta in  th e  insurance, was to  b r in g  he r back to  
the  V ic to r ia  D o cks ; and I  assume th a t  a n y th in g  
done in  th e  usua l course to w a rd s  the  a tta in m e n t 
o f th is  end w ou ld  be w ith in  th e  insurance. B u t 
th a t w h ich  was done d id  n o t in  any w ay c o n trib u te  
to  th a t end. I t  m ay have been usual, and  because 
i t  was econom ica l i t  m ay have been convenien t, 
b u t i t  d id  n o t in  any w ay fa c ilita te  o r conduce to  
the  t ra n s it  o f the  sh ip  to  th e  docks fro m  w h ich  i t  
had come.

M y  L o rd s , i t  was th e  unanim ous op in ion  
o f th e  C o u rts  o f C om m on Pleas and E xch e 
quer C ham ber th a t  th e  respondents, in  the 
events w h ich  have happened, w ere  n o t liab le  
u nder th is  p o lic y  fo r th e  loss w h ich  occurred. 
I  t h in k  th e re  is  no g ro u n d  w ha tever fo r d iffe r in g  
fro m  th e ir  ju d g m e n t, and I  propose to  y o u r  lo rd - 
sh ips th a t th is  appeal shou ld  be dism issed w ith  
costs.

L o rd  Chelmsford.— M y  L o rd s ,fro m  the m om ent 
fh is  case was fu l ly  opened i t  seemed to  me im pos
sib le  to  d oub t the  p ro p r ie ty  o f th e  ju d g m e n t in  
w h ich  no few er th a n  te n  judges agreed. I  can see 
no g ro u n d  fo r the  s ta tem en t w h ich  was made to 
U8 on th e  p a r t  o f the  a ppe llan t, th a t th e  tru e  p o in t 
o f the case was neve r su b m itte d  to  th e  cou rt. 
E v e ry th in g  w h ich  was u rged  in  a rg u m e n t before 
Us appears to  me to  have been b ro u g h t u n d e r the 
cons ide ra tion  b o th  o f  th e  C o u rt o f C om m on Pleas 
una of th e  E xchequer C ham ber.

The  question  tu rn s  e n tire ly  on th e  co n s tru c tio n

o f th e  po licy , w h ich  is  a loca lised t im e  p o licy  
aga ins t f ire  upon th e  steam ship  In d ia n  E m p ire , 
ly in g  in  th e  V ic to r ia  D ocks, London , w ith  
*• l ib e r ty  to  go in to  any d ry  dock.”  T he  place to  
w h ich  th e  insu rance  p r in c ip a lly  app lies  is the  
V ic to r ia  D ocks. T h is  place th e  vessel is to  be a t 
l ib e r ty  to  leave o n ly  fo r  th e  pu rpose  o f g o in g  in to  
a d ry  dock fo r  repa irs . T h a t ob ject b e in g  sa tis fied , 
th e  p o lic y  seems to  re q u ire  th a t i t  shou ld  re tu rn  
w ith o u t delay to  its  o r ig in a l s itu a tio n , and be 
again “  ly in g  in  th e  V ic to r ia  D ocks.”  O f course 
th e  p o lic y  im p lie d ly  covers th e  p e rm itte d  tra n s it  
to  and iro m  one dock to  the  o ther. B u t i f  the  
p a rtie s  con tem pla ted , as i t  is  c lea r th e y  d id , th a t 
d u r in g  th e  cu rre n cy  o f  th e  p o licy  the  vessel w ou ld  
he u s u a lly  ly in g  in  th e  V ic to r ia  D ocks, w hen  th e  
iu tended rep a irs  in  th e  d ry  dock were com ple ted 
i t  was th e  d u ty  o f th e  assured to  re tu rn  w ith o u t 
de lay to  the  V ic to r ia  D ocks. In s te a d  o f do ing  so 
th e  sh ip  was tow ed to  a p a rt o f th e  r iv e r  about 
600yds. o r 700yds. from  th e  V ic to r ia  D ocks, and 
the re  moored fo r  te n  days, d u r in g  w h ic h  t im e  i t  
was w h ile  so m oored  to ta l ly  des troyed  b y  fire . 
T tie  loss, the re fo re , d id  n o t occur in  th e  ac tua l 
passing fro m  the  d ry  dock to  th e  V ic to r ia  
Docks.

B u t  i t  is  sa id  fo r  the  a p p e lla n t th a t acco rd ing  to 
th e  u sua l course o f proceed ing  in  th e  re p a ir  o f 
steam  vessels o f th e  size o f th e  one in  question , 
th e  m o o rin g  in  th e  Tham es fo r  th e  purpose o f  re 
p la c in g  th e  h a lf  o f he r paddle-wheels m u s t be re 
garded e ith e r as a necessary in c id e n t to  th e  t ra n s it  
fro m  the d ry  dock, o r  m u s t be ta ke n  to  have been 
in te n de d  to  be inc luded  in  th e  po licy .

B u t i t  seems to  me th a t the  precise te rm s o f 
th e  p o lic y  a ffo rd  no g ro u n d  fo r  such an a rg u m e n t. 
A n  insu rance  aga inst fire  necessarily has rega rd  to  
th e  lo c a lity  o f the  su b je c t-m a tte r o f th e  p o licy , the  
r is k  be ing  p ro b a b ly  d iffe re n t acco rd ing  to  the 
place w here  th e  sub ject o f th e  insu rance  happens 
to  be. I n  th e  present case i t  appears th a t  
the re  was g re a te r r is k  w here th e  loss happened 
th a n  the re  w o u ld  have been in  th e  V ic to r ia  
D ocks, to  w h ich  place th e  p o lic y  p r in c ip a lly  
appl ied.

T he  pa rties  cannot bo said to  have con trac ted  
w ith  reference to  th e  usual p rac tice  of la rge  
paddle  steamers g o in g  in to  d ry  dock to  rem ove 
a p o rtio n  o f  th e ir  paddle-wheels, because i t  is 
s ta ted in  the  special case th a t n e ith e r p a r ty  knew  
th a t  th e  vessel was o f a w id th  too g re a t to  a d m it 
o f its  e n te r in g  th e  dock a d jo in in g  th e  V ic to r ia  
D ocks, w here i t  w ou ld  be expected i t  w ou ld  go 
u n d e r th e  l ib e r ty  to  go in to  d ry  dock. A n d  th e re 
fo re  th e  a rg u m e n t of the  a p p e lla n t m u s t go the  
le n g th  o f asse rting  th a t a s it  was an im p lie d  te rm o f 
the  p o lic y  th a t  i f  i t  shou ld  be necessary to  rem ove 
a p o rt io n  o f the .padd le -w hee ls fo r  th e  purpose o f 
enab ling  the  vessel to  en te r the  d ry  dock, i ts  re tu rn  
to  the  V ic to r ia  D ocks m ig h t  be delayed d u r in g  
the  m o o rin g  in  th e  Tham es fo r any tim e  th a t was 
re q u ire d  to  com p le te  the  w o rk  of rep lac ing  the 
wheels.

B u t I  agree w ith  w h a t was said b y  B la ckb u rn , 
J., in  th e  E xcheque r C ham ber, th a t i f  th e  parties 
w ished to  c o v e rth e r is k  o f th e  sh ip  w h ile  so m oored, 
th e y  shou ld  have p ro v id e d  fo r  i t  by  a p p rop ria te  
w ords in  the  p o lic y . W h e th e r th e  u n d e rw r ite rs  
w o u ld  have und e rta ke n  th is  r is k  i t  is  im poss ib le  
to  say ; as th e y  were n o t aware th a t i t  w ou ld  arise, 
the re  was o f course no p ro v is io n  app licab le  to  
it .
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I t  w o u ld  bo a s tro n g  im p lic a tio n  to  ra ise  aga inst 
th e  u n d e rw rite rs , than they  necessarily  con trac ted  
b y  the p o lic y  to  ex tend  the lo c a lity  to  w h ic h  the  
insurance aga ins t f ire  was expressly  confined, upon 
th e  g ro u n d  o f a usua l p ractice  o f dea ling  w ith  la rge 
steam  vessels u n d e r rep a ir, w h ic h  th e y  d id  n o t 
kn o w  w o u ld  have to  be reso rted  to  on the p a rt o f 
th e  assured. M ore  especia lly  is  th is  the  case when 
i t  appears th a t  the  w hole w o rk  upon the  paddle 
wheels m ig h t  h a re  been done in  th e  V ic to r ia  
D ocks. I n  fa c t th e  halves o f th e  wheels were 
taken  o il  in  th e  V ic to r ia  D ocks, and i t  is stated in  
th e  special case th a t  th e  w o rk  o f re p la c in g  them  
m ig h t have been eq u a lly  w e ll done iu  those docks, 
b u t  th a t i t  w ou ld  have cost fo u r  tim es  as m uch  as 
i f  done in  the  r iv e r ;  a v e ry  good reason fo r  the 
assured ru n n in g  th e  r is k  o f p e rfo rm in g  th e  w o rk  
beyond th e  lim its  o f th e  po licy , b u t  no reason a t 
a ll fo r  im p o s in g  upon  th e  u n d e rw rite rs , by  im 
p lic a tio n , an u n d e r ta k in g  to  accept a r is k  d iffe re n t 
and m ore  extens ive  th a n  th a t to  w h ic h  they  
exp ress ly  agreed to  be lia b le . T he  p o lic y  o n ly  
a ttached w h ile  th e  vessel was in  th e  V ic to r ia  D ocks 
o r the  d ry  dock, o r was passing d ire c t ly  to  and 
fro m  one dock to  the  o the r. I t  the re fo re  d id  no t 
ex tend  to  th e  t im e  th e  sh ip  was m oored in  the  
Tham es, and th e  u n d e rw r ite rs  are n o t liab le  fo r  the 
loss w h ich  th e n  occurred.

I  am  the re fo re  o f o p in io n  th a t  the  ju d g m e n t 
appealed fro m  is  r ig h t ,  and m u s t be a ffirm ed.

L o rd  P enzance.— M y  L o rd s , th e  p ro te c tio n  in 
tended to  be g iven  b y  th is  p o lic y  was lim ite d  
expressly  n o t o n ly  to  a pe riod  o f th ree  m on ths, 
b u t to  a p a rt ic u la r  place, th e  V ic to r ia  D ocks, in  
w h ich  the vessel was to  lie . W h e n  lo s t i t  was n o t 
ly in g  in  th a t  place, b u t was m oored  in  the r iv e r ,  
and  th e  o n ly  question  is  w he ther, a t th e  tim e  o f 
th e  loss, be ing  m oored in  the  r iv e r  was a c irc u m 
stance w ith in  th e  specia l l ib e r ty  w h ich  had been 
reserved to  th e  ow ne r in  the  p o lic y  u n d e r th e  
w ords “  w ith  l ib e r ty  to  go in to  d ry  dock.”

T he  C o u rt o f C om m on Pleas he ld , as i t  seems to 
me v e ry  p ro p e rly , th a t th is  l ib e r ty  was n o t confined 
to  any p a rt ic u la r  d ry  dock, and th a t  th e  p la in t i f f  
m ig h t ta ke  th e  vessel to  an y  conven ien t d r y  dock 
w itn o u t lo s in g  th e  p ro te c tio n  o f th e  po licy . The  
vessel the re fo re  was ju s t if ie d  w ith in  th e  l im its  o f 
th e  l ib e r ty  in  p roceed ing  to  L u n g le y ’s D ry  D ock, 
tw o  m iles aw ay fro m  the  V ic to r ia  Docks, in  w h ich  
i t  was to  lie , b u t i t  is  contended th a t  these lim its  
w ere  exceeded in  th e  course taken  w ith  th e  vessel 
on its  re tu rn in g  from  th e  d ry  dock.

I n  c o n s tru in g  the  m ean ing  and e x te n t o f th is  
l ib e r ty ,  I  t h in k  g re a t la t itu d e  shou ld  be a llow ed. 
T o  s ta te  a t le n g th  in  w r i t in g  a ll th a t  th e  vessel 
m ig h t be in te n de d  to  be a llow ed to  do in  g o in g  to  
th e  d ry  dock, iu  ly in g  the re  w h ile  be ing  repa ired, 
and then  re tu rn in g , the  le n g th  o f t im e  to  be occu
p ied, and  a ll  th a t was to  be done in  various a lte r 
n a tiv e  events, w ou id  be th e  w o rk  of a law yer, and a 
w o rk  th a t  cou ld  n o t be com prised  in  any b u t a ve ry  
le n g th y  docum ent. The convenience o f m e rca n tile  
transac tions  m akes th is  im poss ib le  in  m any cases, 
and in  th is  m e rca n tile  co n tra c t o f insurance 
especia lly, i t  is  a lw ays th e  custom  to  express the  
m u tu a l b a rg a in  in  sh o rt and conven ien t te rm s.

I n  c o n s tru in g  such te rm s  i t  is a lw ays to  be borne 
in  m in d  th a t  the  ob ject o f insurance  is in d e m n ity  
fro m  th e  r is k s  a tte n d in g  some com m erc ia l ad
v e n tu re  o r  ope ra tion  w h ich  th e  ow ne r o f th e  
sub ject o f insu rance  is engaged u p o n ; and i t  is 
w e ll understood  by  b o th  p a rties  th a t th o  desire

and o b je c t o f the  assured is th a t  th e  p o lic y  should 
extend to  a ll such r is k s  o f th e  cha rac te r in su re d  
aga inst, as m ay arise b y  th e  adventu re  o r opera
t io n  be ing  ca rr ie d  o u t in  th e  usua l and o rd in a ry  
m anner. The  assured the re fo re  is  n o t in te n de d  
to  be bound to  m ake h is  mode o f  c a rry in g  o u t 
th e  adven tu re  con fo rm  to  th e  w ords o f th e  p o licy  
r ig id ly  construed  and confined to  w h a t is abso lu te ly  
necessary, b u t  th e  genera l w ords o f th e  p o licy  
are in te n de d  to  be construed  so as to  con form  to  
th e  usua l and o rd in a ry  m e th o d  o f p u rs u in g  h is  
adventu re .

T h is , as I  unders tand  i t ,  is  th e  p r in c ip a l p e r
va d in g  the  cases on voyage po lic ies w h ic h  have 
been c ite d ;  th e y  are a l l  instances o f a p o lic y  
be ing  extended to  cove r proceedings w h ich  were 
usua l and  o rd in a ry  iu  th e  course o f p e rfo rm in g  
the  voyage assured, th o u g h  th e  exact w ords o f 
th e  p o lic y  d id  n o t ex tend  to  them , o r  were even 
adverse to  them . T o  the  ex ten t, the re fo re , o f th e  
p rin c ip le  in v o lv e d  in  these cases, I  th in k  they  are 
app licab le  to  th e  p resen t case, a lth o u g h  I  do n o t 
th in k  th a t th is  ‘ ' l ib e r t y  to  go in to  d ry  d o c k ”  can 
be said to  have a ll th o  in c id e n ts  c f  a voyage 
po licy.

I t  fo llow s fro m  th is  th a t th e  vessel in  proceeding 
to  L u n g le y ’s D ry  D ock, in  b e in g  rep a ire d  there , 
and in  re tu rn iu g  to  th e  V ic to r ia  D ocks, w ou ld  bo 
p ro tected  so lo n g  as i t  was engaged in  d o in g  no t 
m ere ly  w ha t was necessary, b u t w ha t was o rd in a ry  
and usua l fo r  these purposes. I f ,  fo r instance, i t  
was usua l, th o u g h  n o t necessary, to  take  o ff p a rt 
o f the  paddle wheels, as is a d m itte d  to  have been 
th e  case here before e n te r in g  the  d ry  d o c k ; and  
fu r th e r , i f ,  in  o rd e r to  do th a t, i t  had been usua l 
fo r  th e  vessel to  lie  a ce rta in  tim e  in  th e  r iv e r  
ou ts ide  th e  dock w h ile  i t  was be ing  done, 1 shou ld  
have th o u g h t th a t the  vessel w ou ld  have been 
p ro tec ted  in  d o ing  so, because i t  was ta k in g  th e  
u su a l course fo r  th e  purpose o f g o in g  in to  dock 
and be ing  repa ired. Bun w hen th e  repa irs  were 
com pleted, o r  so fa r  com ple ted  as th e y  were in 
tended to  be in  the  d ry  dock, and th e  vessel was 
b ro u g h t ou t o f th a t dock again, a ll th a t rem a ined  
to  be done w ith in  the  l ib e r ty  con ta ined  in  the  
po licy was to  re tu rn  to  th e  V ic to r ia  D ocks. A n d  
here, again, i f  i t  had been usua l to  w a it  a t id e  iu  
th e  r iv e r ,  o r p e rfo rm  th e  passage in  any p a rt ic u la r  
way, th e re b y  e n coun te ring  a de lay w h ich  was 
usua l b u t n o t necessary, and th e  vessel had done 
so, I  shou ld  s t i l l  have th o u g h t th a t  i t  w o u ld  havo 
been p ro tected .

B u t  w h a t th e  vessel re a lly  d id  was to  abandon 
fo r  th e  tim e , re tu rn in g  to  the  V ic to r ia  D ocks, 
and  re m a in in g  fo r  some days in  th e  r iv e r  fo r  
th e  purpose o f a c e rta in  re p a ir , nam ely, the 
p u t t in g  on o f  the  h a lf  padd le  wheels w h ic h  ha il 
been ta ke n  o ff, a purpose  w h ich  had no connection  
w ith  re tu rn in g  to  th e  V ic to r ia  D ocks, and was in  
no w ay  even a n c illa ry  to  g e tt in g  there . I t  is 
a d m itte d  th a t i t  is u sua l fo r  sh ipow ners to  have 
th is  species o f w o rk  done in  th e  r iv e r  instead  of 
in  a dock, because i t  is  ch e a pe r; b u t i t  cannot bo 
said th a t  a de lay fo r  th a t  purpose was w ith in  tho  
usua l course o f vessels m o v in g  from  one dock to  
the  o ther.

I t  appears to  me, the re fo re , th a t  tho  delay 
in  th e  r iv e r, d u r in g  w h ich  tho  vessel was b u rn t ,  
was created fo r  a purpose a p a rt from , and in 
dependent o f, th e  l ib e r ty  to  go in to  d ry  dock, 
to  be repa ired  there, and th e n  to  re tu rn , 
w h ic h  had been conceded to  th e  assured in  th e
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po licy , and th a t  the  p ro te c tio n  of th e  p o lic y  was 
consequently  lost.

L o rd  O’H agan.— M y  L o rd s , I  am  o f th e  same 
op in ion .

T he  question  is  one o f co n s tru c tio n , and we 
m u s t endeavour to  ascerta in  fro m  its  te rm s  the 
in te n tio n s  o f the  pa rties  to  the  p o lic y  o f insurance 
upon th is  steam ship , th e  In d ia n  E m p ire . The  
facts are u n d isp u te d , and the  w ords of the  po licy , 
i f  they are l i te r a l ly  taken , im p o r t m ere ly  a con
tra c t  to  in su re  th e  sh ip  fo r  a p e rio d  of th re e  
m on th s  aga ins t loss b y  f ire  w h ils t ly in g  in  the  
V ic to r ia  D ocks, and w h ils t  g o in g  in to  d ry  dock, 
accord ing  to  the  l ib e r ty  sp e c ifica lly  g ra n te d  fo r  
th a t purpose. T h is  is  a ll th a t th e  w ords expressly  
convey, b u t I  q u ite  concu r w ith  th e  counsel fo r 
th e  appe llan t th a t  th e y  im p ly  a l ib e r ty  to  re tu rn  
fro m  th e  d ry  dock, and are an u n d e r ta k in g  to  
in su re  d u r in g  the  t ra n s it  ¡back again. T he  real 
m a tte r fo r  decis ion is  w h e th e r the  sh ip  w hen  b u rn t  
was re tu rn in g  to  th e  V ic to r ia  D ocks, w ith in  the  
im p lie d  m ean ing  o f the  p o licy , and acco rd ing  to  
the  tru e  co n tra c t o f the pa rties .

N o w  i t  is found  in  th e  case th a t  the  vessel, 
h a v in g  been taken  o u t o f the  d ry  dock, was 
“  towed up  the  r iv e r  to  the  G ove rn m e n t buoy 
o ff D e p tfo rd , about s ix  o r  seven hun dre d  ya rds 
o ff th e  V ic to r ia  D ocks, and a lto g e th e r o u t o f 
th e  course fro m  L a n g le y ’s D o ck  to  the  V ic to r ia  
D ocks, and  the re  m oored, fo r  th e  purpose o f 
h a v in g  th e  low e r pa rts  o f th e  paddle wheels 
replaced.”  Ho th a t  we fin d  th e  vessel re 
moved to  th e  place a t w h ic h  i t  was destroyed by 
a course a lto g e th e r d iffe re n t fro m  th a t to  the  
V ic to r ia  D ocks, and fo r  a purpose w h o lly  a lien  
fro m  th a t o f re tu rn in g  th ith e r . I  feel i t  im pos
sib le to  h o ld  th a t  in  such c ircum stances i t  was 
covered by a p o lic y  w h ich , even assum ing th a t the 
doubt o f one o f th e  ab lest judges o f E n g la n d  
(B la ckb u rn , J .), w h e th e r th e  vessel was in su re d  
w h ile  passing fro m  the  d ry  dock to  th e  V ic to r ia  
Docks, shou ld  be, as I  th in k  i t  shou ld  be, d is re 
garded, o n ly  assured th e  vessel d u r in g  th a t  
passage. I t  had m ade, as I  have said, a to ta lly  
d iffe re n t passage, w ith  a to ta l ly  d iffe re n t ob ject. 
I  do n o t th in k  th e  p o lic y  was ever designed to  
in su re  th e  sh ip  in  a co n d itio n  o f facts w h ic h  i t  
does n o t profess to  con tem pla te , and w h ic h  th e  
parties  to  i t  cou ld  n o t have foreseen.

I t  is said th a t such con trac ts  shou ld  be construed  
lib e ra lly ,  and fo r  the in te re s ts  of com m erce; th is  
v ie w  has n o t im p ro p e rly  been en te rta ined  in  ce rta in  
cases. B u t i t  can never ju s t i f y  in d iffe re n ce  to  the 
r eal purpose o f a p o lic y , o r w a rra n t the  re co g n itio n  o f 
an o b lig a tio n  w h ich  was n o t d ire c tly , o r  b y  reason- 
affile im p lic a tio n , im posed by its  te rm s , w hen those 
te rm s  are fa ir ly  in te rp re ted  acco rd ing  to  th e ir  
na tu ra l and o rd in a ry  m ean ing . H e re  th e  pa rties  
■Wore v ig i la n t  to  specify th e  r is k s  th e y  undertook , 
by p ro v id in g  fo r  “  lib e r ty  to  go in to  d ry  dock, 
and l ig h t  th e  b o ile r  fires  once o r  tw ice  d u r in g  the 
cu rrency  o f the  p o lic y ; ”  and we, in  m y  op in ion , are 
h o t free to  add a no the r m a te r ia l co n d itio n  to  th e ir  
con trac t, and say th a t th is  care ,fu lly  l im ite d  l ib e r ty  
could au tho rise  the  ta k in g  o f the  vessel w h o lly  o u t 
° t  the course o f passage to  the d ry  dock and back 
again, w ith  th e  m an ifes t increase o f danger o f he r 
des truc tion . T he  case, b y  s e ttin g  fo r th  the  p re 
cautions taken  in  th e  V ic to r ia  docks to  p re ve n t o r 
ex tin g u ish  fires, shows th e  n a tu re  o f th is  increase 
v e ry  c learly . W a tchm en  a t a ll hours, po licem en 
and  o th e r persons tra in e d  to  th e  use o f  f ire

[H . oi' L.

engines, and  carpen te rs ready to  scu ttle  sh ips on 
fire , w ith  an am ple  su p p ly  o f w a te r, d im in ish e d  
the  r is k s  o f f ire  in  the  V ic to r ia  D o c k s ; w h ile  in  
th e  r iv e r  those appliances were w a n tin g , and in  the 
p a rt ic u la r  case o f th e  In d ia n  E m p ire  n e a rly  an 
h o u r elapsed between th e  b re a k in g  o u t o f  the  f ire  
and the  a rr iv a l o f one o f th e  th ree  flo a tin g  eng ines 
placed a t considerable distances fro m  each o th e r, 
and alone ava ilab le  to  c o n tro l th e  co n fla g ra tio n , 
w h ich  p robab ly  fro m  th a t de lay resu lte d  in  th e  
loss o f the  sh ip . W ith o u t  d iscuss ing  th e  question  
of the  a d m is s ib ility  o f evidence on th e  one side o r 
the  o th e r, these facts are persuasive to  show th a t  
th e  e ffect o f th e  po licy , acco rd ing  to  th e  v ie w  o f 
the a ppe llan t, m u s t have been to  bu rd e n  the  re 
spondents w ith  a l ia b il i ty  fo r  r is k s  fa r m ore serious 
th a n  those fo r  w h ic h  th e y  w o u ld  have had  to  
answer on th e ir  ow n  co n s tru c tio n  o f i t ; aud i t  is 
to  m y m in d  q u ite  p la in  th a t  w hen i t  was fram ed  
such la rg e r r is k s  were n o t in  co n tem p la tio n  of 
e ith e r in s u re r o r insured . N e ith e r  o f th e m  knew  
th a t th e  w id th  o f th e  In d ia n  E m p ire  was too  g re a t 
to  a llow  i t  to  go in to  the  g ra v in g  dock, w h ich  was 
close to  th e  V ic to r ia  D ocks, and b o th  o f them  
had in  v iew  th e  p ro m p t passage to  th e  “  Tham es 
G ra v in g  D o ck ,”  by pontoons and h y d ra u lic  pres
sure , w h ich , i f  they cou ld  have been app lied , w ould  
have obv ia ted  the  necessity o f ta k in g  o ff the  lo w e r 
h a lf o f the  paddle wheels, and re m o v in g  th e  sh ip  
to  “  L u n g le y ’s D ry  D o ck ,”  and w o u ld  have p re 
ven ted  the  u n fo rtu n a te  tra n s fe r  up  th e  r iv e r  to  
th e  place a t w h ich  i t  was bu rned . T h e y  expected 
a p ro m p t, q u ick , and safe exercise o f th e  p r iv ile g e  
o f  g o ing  in to  d ry  dock, and we m ay asisume th a t 
th e  p re m iu m  was arranged a cco rd in g ly .

Can we say th a t  i f  the  size o f th e  vessel, and the 
e ffec t o f th a t in  in d u c in g  rem ova l f ir s t  to  a d is ta n t 
d ry  dock, and then  to  an unguarded  p o rtio n  o f th e  
r iv e r , fa r  fro m  th e  V ic to r ia  D ocks had been know n, 
a heav ie r ra te  w ou ld  n o t m ore p ro p e rly  have p ro 
tec ted  the in su re r ? H e  m ig h t no t have accepted 
the  r is k  a t a ll, o r  he m ig h t have accepted i t  on 
te im s  m ore  favourab le  to  h im se lf, and m ore 
onerous to  th e  assured.

A n d  on th is  p o in t w e shou ld  rem em ber th a t 
th e  vessel m ig h t have been b ro u g h t back im m e 
d ia te ly  and d ire c t ly  to  th e  V ic to r ia  D ocks, and 
re f it te d  the re  w ith  an avoidance of th e  g rea te r 
p e rils  to  w h ic h  I  have a d v e rte d ; b u t  th a t  the  
ap p e lla n t devia ted fro m  th is  p ro p e r course, 
to o k  the  sh ip  to  a place o f danger, and delayed 
i t  lo n g  upon the  r iv e r ,  n o t fro m  any necessity  
o r d if f ic u lty  in  do ing  o therw ise , b u t s im p ly  
to  save h im se lf th e  fo u rfo ld  expense w h ich  
w ou ld  have been in c u rre d  by an im m ed ia te  re tu rn  
to  th e  safer V ic to r ia  Docks. I f  he  chose to  a c t iu  
th is  way, and so le ly  fo r h is ow n apparen t advan
tage, i t  does n o t seem unreasonable th a t  th e  re 
s u lt in g  loss shou ld  fa ll on h im , ra th e r than  on th e  
insu re rs , w ho neve r con tracted  to  susta in  i t  u nder 
such circum stances.

The a u tho ritie s  on th e  sub ject o f usage have 
been a lready su ffic ie n tly  discussed. T he y  do n o t 
appear to  me to  a p p ly  to  th e  c ircum stances 
before  us. The  an a lo gy  o f voyage po lic ies 
is  n o t a tru e  one, and we m u s t deal w ith  th is  
case acco rd ing  to  th e  co n tra c t o f th e  parties . 
I t  m ay be r ig h t  and reasonable th a t a usage kn o w n  
to  ex is t, w h ich  affects d ire c tly  th e  progress o f a 
voyage, o r th e  dea ling  w ith  a m ercan tile  ven tu re , 
shou ld  be he ld  to  be con tem p la ted  by insu re rs , 
and to  reg u la te  m ore o r less th e ir  l ia b il i t ie s ; b u t
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i t  m u s t be a usage n o t co lla te ra l to , and uncon
nected w ith  th e  voyage w h ich  is th e  sub ject of 
insurance. H e re  th e  custom  o f m erchan ts  to  save 
m oney b y  r e f i t t in g  a sh ip  in  th e  r iv e r  ra th e r  th a n  
in  the docks had  n o th in g  to  do w ith  the  specific 
co n tra c t o f  th e  in s u re r to  cover a vessel in  the  
V ic to r ia  D ocks, in  the  d ry  dock, and in  th e  pas
sage from  one to  th e  o th e r ; he d id  n o t cover i t  
in  a place d iffe re n t fro m  any o f these, to  w h ich  
i t  had been taken  b y  th o  in s u re d ’s ow n o p tio n , 
and  fo r  h is  ow n in te re s t. I  th in k ,  the re fo re , th a t 
th e  appeal shou ld  be d ism issed.

Judgm ent appealed f r o m  affirm ed, and  appea l 
dism issed w ith  costs.

S o lic ito rs  fo r  th e  a p p e lla n t, Tatham , O ble in, 
and N ash .

S o lic ito rs  fo r  th e  respondents, H o llam s, Son, 
and  Coward.

j i  uptime Court of JuMcatun.

HIGH COURT OF JUSTICE.

C O M M O N  P L E A S  D IV IS IO N .
Reported by P. B. H utch in s  and Cy r il  Dodd, Esqs., 

Barristers-at-Law.

Feb. 10 and  21, an d  June  14, 1876.
K eith  and another v . B urrows and another.

M ortgage o f  sh ip— O m ission to reg is te r— R ig h ts  o f  
mortgagee as aga inst assignee o f  f re ig h t.

A  m ortgage o f  a sh ip  tran s fe rs  the ow nersh ip , so 
f a r  as to en title  the mortgagee to the ivhole o f  the 
m ortgagor’s in terest as security  f o r  h is money.

The on ly  effect o f  the om ission to reg ister a m o rt
gage o f  a sh ip  is  to postpone i t  to a  subsequently 
registered mortgage.

A  mortgagee o f  the sh ip  is  en titled  to f re ig h t  as 
aga inst an  assignee o f fre ig h t  by a n  assignm ent 
made a fte r the mortgage, bu t before its  reg is tra 
tion .

A  sh ip  was m ortgaged to p la in tif fs . A fte rv ra rds  
defendants advanced money on the security  o f  
the cargo w ith o u t notice o f  p la in t i f fs ’ mortgage. 
Defendants an d  the m ortgagor then sold the 
cargo to J., on the terms th a t 55s. a  ton fre ig h t  
should  be pa id . A n  assignment o f  fre ig h t  was  
made to defendants as security f o r  th e ir  ad 
vances. The sh ip  was then mortgaged to H ., 
who registered h is  mortgage. A fte rw a rd s  p la in 
tif fs  registered th e ir  mortgage. Defendants, by 
arrangem ent, acqu ired  J . ’s r igh ts . H . and  p la in 
tiffs  took possession; JET., being satisfied w ith  the 
sh ip  as security , made no c la im  to fre igh t.^

H e ld , th a t p la in t if fs  were en titled  to the f re ig h t  o f  
55s. a ton as aga ins t defendants, n o tw iths tand ing  
th e ir  om ission to register th e ir  mortgage.

T his was a special case stated lor the opinion of 
the court in an action brought by the plaintiffs as 
mortgagees of the ship Stonehouse, to recover 
money alleged to be due to them from the defen
dants in respect of freight.

1. T he  p la in t if fs  are m erchants, c a rry in g  on 
business u n d e r  th e  s ty le  o r f irm  o f James W y ll ie  
and Co., in  Lo n do n . T he  defendants are corn- 
facto rs and b rokers, c a rry in g  on business under

th e  s ty le  o r firm  o f B u rro w s  and P e rks , in  L o n 
don. T he  action  is b ro u g h t b y  the  p la in t if fs ,  w ho 
c la im  as m ortgagees in  possession o f th e  s h ip  
Stoneliouse, to  recover m oneys a lleged  to  have be
come due and payable in  respect o f fre ig h t  fro m  
th e  defendants u nder th e  c ircum stances h e re in 
a fte r appearing.

2. M r.  Joh n  M orison , o f B il l i te r -s tre e t,  t ra d in g  
under th e  s ty le  o r f irm  o f John  M o riso n  and Co., 
was, d u r in g  th e  pe riod  covered b y  th is  case, the  
reg is te red  ow ner o f 60-64ths o f the  Stonehouse, 
M r: B ley , th e  cap ta in , be ing  th e  reg is te red  ow ner 
o f the  re m a in in g  4-61ths.

o. On the 1st Dec. 1874, M orison  executed a 
m ortgage  o f h is  60-64ths o f the sh ip  in  fa vo u r o f 
th e  p la in tif fs  to  secure 7500Z, and in te re s t _ in  
account c u rre n t, and any fu r th e r  sum  w h ic h  
m ig h t become due.

4. T he  Stonehouse was a t th is  t im e  a t San 
F ranc isco  seeking em p loym en t, and  th e  f re ig h t  
m a rk e t be ing  d isorgan ised  o w in g  to  a recen t 
com m erc ia l fa ilu re , h e r cap ta in , B le y , de te rm ined , 
ra th e r th a n  accept the  lo w  oflers o f  f re ig h t  w h ich  
w ere be ing  made in  th e  th ic k  o f the  c r is is , to  load  
a cargo o f w heat “  on account o f th e  sh ip ,”  h o p in g  
by  its  sale in  E n g la n d  to  realise a b e tte r  m a rg in  
than  w ha t was ava ilab le  as fre ig h t  a t th e  p o r t  o f 
load ing .

5. A c c o rd in g ly , a cargo  o f 23,644 sacks o f w heat 
(be ing the  cargo in  respect o f w h ich  th e  p resen t 
c la im  arises), was ob ta ined  th ro u g h  M essrs. P a r
r o t t  and (Jo., m erchan ts  a t San F ranscisco, a,nd 
sh ipped on board the  Stonehouse. The  invo ice , 
da ted  th e  2nd Dec. 1874, s ta ted th a t th e  w heat 
was sh ipped  by P a r ro t t  and Co. on board the  
Stonehouse, bound to  F a lm o u th  o r D ow ns fo r  
o rders, consigned to  o rder, th a t  is, to  th e  o rde r of 
P a r ro tt  and Co. (the y  thus  keep in g  c o n tro l over 
th e  cargo u n t i l  the  m oney fo u n d  by th e m  fo r  th o  
purchase th e re o f shou ld  be pa id ), by  o rde r o f 
John  M o ris o n  and Co. fo r  account and r is k  of 
whom  i t  m ay concern.

6. B il ls  o f la d in g  were made o u t fo r  the  wheat, 
de live rab le  to  th e  o rd e r o f, and were handed to  
P a r ro t t  and Co., s ta tin g  th e  f re ig h t  payable on 
d e liv e ry  to  be Is . pe r to n . P a r ro t t  and Co. s im u l
taneous ly  d rew  b ills  o f exchange on M o riso n  a t 
s ix ty  days’ s ig h t aga ins t th e  w heat, to  recoup 
them selves fo r th e  p rice  o f the  wheat, and th e ir  
com m ission, and sold th e  b ills  o f exchange w ith  
th re e  b ills  o f la d in g , indo rsed  b y  P a r ro t t  and Co., 
a ttached th e re to , to  th e  B a n k  o f B r i t is h  N o r th  
A m erica .

7. I t  is  a com m on p ra c tice  in  m any places fo r  
fo re ig n  sh ippers, when a cargo is  to  be shipped 
“ fo r th e  account o f th e  sh ip ,”  to  d raw  b ills  o f 
la d in g  fo r  a n o m in a l instead  o f a b la n k  fre ig h t, 
the re  be ing  an op in ion  am ong m erchan ts  th a t  a 
b la n k  fre ig h t is no t a desirab le  th in g .

8. O n o r about t.be 3rd Deo. 1874, th e  Niomc- 
house sailed from  San F rancisco. T he  ra te  of 
f r e ig h t  genera l a t th is  date a t San F ranc isco  was 
on ly  55s. pe r ton  ; b u t  the p la in t if fs  were in fo rm e d  
b y  M o riso n  th a t  th e y  w o u ld  receive 5000Z. to  
6000L fo r  th e  fre ig h t  o f th e  Stonehouse. The  
defendants, how ever, d id  n o t k n o w  th a t  M oriso n  
had g ive n  th e  p la in t if fs  any in fo rm a tio n  on th e  
sub ject, o r th a t th e y  had any in te re s t in  th e  sh ip .

9! O n the  21st Dec. 1874, M orison  accepted th e  
b ills  o f  exchange payable  a t the  Lo n do n  and 

1 C o u n ty  B a n k  on th e  22nd Feb. 1875.
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10. O n th e  1st Jan. 1875, M oriso n  e ffected tw o  
policies o f insurance in  respect o f th e  Stonehouse, 
o r fre ig h t va lued a t 40001 and 10002. resp e c tive ly .

11. T he  sum  necessary to  m eet the  b ills  o f 
exchange at m a tu r ity  was 10,3642. 19s. 4c2.; and a t 
some tim e  in  D ec, o r th e  b e g in n ing  o f Jan ., i t  
bad been a rranged  betw een M orison  and  the 
defendants th a t  the  defendants shou ld  advance to 
M oriso n  th e  m oneys necessary fo r  th e  purpose, 
th a t th e  defendants in  re tu rn  should be a t l ib e r ty  
to  se ll th e  cargo and  receive the  proceeds of sale 
on M oriso n ’s account, and th a t the  h ills  of Jading 
and policies o f insurance  shou ld  be deposited w ith  
the defendants as s e cu rity  fo r  th e ir  advances.

12. Before m a k ing a n d  ca rry in g  o u t th is  a rrange 
m e n t w ith  M orison , the defendants searched the 
sh ip ’s re g is te r  a t the  C ustom  House, and fo u nd  
th a t 60-64ths w ere reg is te red  in  M o riso n ’s name, 
and th a t  th e re  was no encum brance w ha tever on 
th e  reg is te r. T he  defendants had no no tice  in  
any way th a t M o riso n  had m ortgaged  h is  shares 
in  th e  Stonehouse.

13. O n  the  4 th  Jan. 1875 th e  defendants ad
vanced to  M oriso n  30002., and s h o rtly  a fte rw a rd s , 
in  pursuance o f the a rrangem ents then made, re 
ceived fro m  h im  th e  fo rm e r of the  tw o  polic ies, 
be ing  the  p o licy  on fre ig h t va lued  a t 40002.

14. O n th e  2nd Feb. 1875 M orison  executed 
ano the r m ortgage  in  s im ila r  te rm s o f b is  in te re s t 
in  the  sh ip  to  th e  p la in tiffs , to  secure 40002. and 
fu r th e r  advances M orison  subsequently , on th e  2nd 
M arch  1875, fu r th e r  m ortgaged  his in te re s t in  the  
Stonehouse to  Joseph T Ia rro ld , w ho reg is te red  b is 
m ortgage  on the  3 rd  M a tch  1875, and thus 
became the  f i r s t  m ortgagee, th e  p la in t if fs  n o t 
hav ing  reg is te re d  th e ir  m ortgages u n t i l  the  6 th  
M arch  1875, as h e re in a fte r m entioned.

15. O n o r about the 16th Feb. 1875 the  defen
dants offered the cargo o f wheat fo r  sale to  d ive rs  
persons on cost fre ig h t and insurance te rm s, b u t 
d id  n o t succeed in  o b ta in in g  a purchaser u n t i l  on 
the  19th Feb. they  effected a sale o f the  cargo on 
th e  te rm s he re ina fte r appearing.

16. O n th e  19 th  Feb. 1875 th e  defendants, on 
beha lf o f M orison , and on th e ir  ow n account to  the 
e x te n t o f th e ir  advances, so ld th e  cargo to  H e n ry  
Ju m p  and Sons, o f L ive rp o o l. The  io ilo w in g  is  a 
copy o f the  co n tra c t s igned by H a r r is  B ro th e rs  
unu Co., b roke rs , on behalf o f the buyers :

London, 19th Feb. 1875.
Bought 'of Messrs. John Morison aod Co., through 

Messrs. Burrows and Perks, for Messrs. Henry Jump 
and Sons, Liverpool, a cargo of Californian wheat of fail* 
average quality of the season’s shipments when shipped.

Shipped per Stonehouse, first class, from San Fran
cisco. bill of lading dated about 2nd Deo. 1874, say 
23,644 bags, containing 3,089,7751b., at the price of 
43s. 0d. per quarter of 5001b., shipped, bags weighed and 
paid for as wheat, including freight and insurance to any 
safe port of the United Kingdom of Great Britain and 
Ireland, calling at Falmouth or the Downs for orders. 
Vessel to discharge afloat. No charge for damage or 
bags. Payment, cash in London within seven days, less 
discount lor unexpired portion of two months from this 
date at 5 per cent, per annum in exchange for bill of 
lading and policies of insurance (free of war risk) 
effected with approved underwriters, but for whose 
solvency sellers are not responsible. Damage by sea, 
water, or otherwise (if any) to be taken as sound. In 
voice Quantity is to be final. Sellers to have our brokerage 
°f half per cent, contract cancelled or not cancelled. Any 
average incurred before this date to be for account of 
and t-ettled by sellers. Sellers to give policies of insur
ance for 2 per cent, over the invoice amount, including 
1 he half per cent., and any amount over this to be for 
seller’s account; three days for awaiting orders at port

of call. To discharge according to the custom of the 
port. Should any dispute arise, it  is agreed by buyer 
and seller to leave the same to be settled by two London 
cornfactors respectively chosen, with power to call in an 
umpire, whose decision is to be final. As cargo is ̂ coming 
on ship’s account, freight is to be computed at 55s. per 
ton of 22401b., and invoice to be rendered accordingly.

H a r r i s  B r o t h e r s  a n d  Co. Brokers.
17. The  defendants w o u ld  have had a d if f ic u lty  

in  d isposing  o f th e  cargo w ith o u t a llo w in g  an 
am oun t equ iva len t to  f re ig h t  to  rem a in  unpa id  
u n t i l  the  vessel’s a rr iv a l,  and w ou ld  n o t have ob
ta ined  so la rge  a price  fo r it .

18. I n  accordance w ith  th e  above co n tra c t an 
invo ice was subsequently  made o u t by  M orison , Of 
w h ich  th e  fo llo w in g  is a copy :
Invoice of cargo of wheat, per Stonehouse, of Sm Fran

cisco, sold to Messrs. Henry Jump and Sons, of Liver
pool, as per contract of I9th Feb. 1875.

Freight on tons, 1379 7 1, 55s.

Brokerage, J per cent.

52 days, at 5s..

¿6 s. d.
.. 13,440 10 5

. 3,793 5 0

¿69, 647 5 5
G7 4 0

A9.580 1 5

G8 4 10

¿69,511 1G 7

B u r r o w s  a n d  P e r k s .

Loudon, 22nd Feb. 1875.
19. O n the  22nd Feb. 1875, M o riso n  ob 

ta ined  a fu r th e r  advance from  th e  defendants o f 
90002., m a k in g  w ith  th e  sum  o f 30002. p re v ious ly  
advanced, the  sum o f 12,0002. W ith  such advance 
he paid th e  said b ills  o f exchange a t m a tu r ity ,  and 
received th e  b ills  o f exchange and th e  b ills  of 
la d in g  th e re to  a ttached fro m  th e  Lo n do n  and 
C o u n ty  B ank, as a rranged  w ith  th e  defendants.

20. O n the 23rd Feb. 1875, in  pursuance o f such 
las t-m en tioned  a rrangem ent. M o riso n  handed 
the  b ills  o f exchange, w ith  th e  th re e  b il ls  o f 
la d in g  attached, to  the  defendants, and th e  fo l
lo w in g  m em orandum  was endorsed on th e  b ills  of 
la d in g , and s igned by M orison  :—

We assign our interest iu the within freight to Messrs. 
Burrows and Perks, London, whose receipt or that of 
their appointed agents, will be sufficient discharge.

The freight assigned is at the rate of 55s. per ton, and 
not the nominal amount of Is. per ton.

J. M o r i s o n  a n d  Co .
24/2 75.

Such indo rsem en t, a lth o u g h  dated th e  24 th  
Feb. 1875. was n o t re a lly  made and s igned u n t i l  
abou t the  2 6 th  Feb.

21. A t  the  same tim e  M oriso n  1 anded to  the 
defendants the  aforesaid invo ice , made o u t in  p u r 
suance o f th e  co n tra c t w ith  M essrs. H . J u m p  and 
Sons fo r transm iss ion  to  th e  buyers, to g e th e r w ith  
a le tte r  to  th e  defendants them selves, dated the 
2 5 th  Feb. 1875, and enclos ing  the  po lic ies  th e re in  
re fe rre d  to , w h ich  was as fo llo w s  :—*

21, Billiter street, 25th Feb. 1875. 
Messrs. Burrows and Perks— _ .

Dear S irs ,-W o further give yon, in security, policy of 
insurance on wheat 15001., and on freight 10001. both 
in the Stonehouse. Should this vessel be lost we trust 
vou will give us the collection on them, as well as on the 
former policies. .J- M o r i s o n  a n d  Co.

B o th  o f th e  above po lic ies are in  th e  M a rin e
Insu rance  C om pany. , ,

22. The  invo ice  was d u ly  fo rw a rded  by th e  de-
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fendan ts  to  H . Ju m p  and Sons, w ho thereupon 
pa id  the  balance the reon  appearing o f 95111. 16s. 7d., 
in  pursuance of th e ir  con trac t. T he  cargo was 
subsequently resold b y  Ju m p  and Sons to  B o b s

P. S m y th  and Co., o f L iv e rp o o l.
23. O n the  6 th  M arch  1875, the  p la in tif fs  d u ly  

reg is te red  th e ir  m ortgages.
24. O n th e  13 th  A p r i l  1875, the  Stonehouse 

a rr ive d  a t F a lm o u th  fo r  orders. She was then  
taken  possession of b y  M r. H a rro ld  and  th e  p la in 
tif fs , as f ir s t  and second m ortgagees respective ly . 
M r .  J la r ro ld ’s deb t be ing  m ore th a n  secured by 
th e  sh ip  he had no c la im  to  th e  fre ig h t.  The 
Stonehouse proceeded in  the possession o f  H a r ro ld  
and the  p la in t if fs  to  L iv e rp o o l, w here she a rr iv e d  
on the  19th A p r i l  1875, on w h ich  day Messrs. 
Low less and Co , on beha lf o f the  defendants, w ro te  
a le tte r  to  the  p la in t i f f ’s a tto rn e y , Messrs. F resh - 
fie lds and W illia m s , as fo llow s :—

Dear Sirs,—We have a telegram that this vessel 
(Stonehouse) is now off the port, and that the market 
a falling one. Should there, therefore, be any difficulty 
in obtaining delivery, the purchasers may repudiate their 
bargain, and a loss of 10001. might easily be sustained, in 
addition to the charges for landing and warehousing. 
W ill you, therefore, please let us have your determination 
instantly. We are obliged to give you notice that our 
clients will seek to recover all damages sustained from 
Messrs. Wyllie and Co., and we have given you special 
notice of the circumstances, in order that our clients 
may be entitled to recover. We hope, however, that there 
will be no necessity for this.—Lowless & Co.

25. The  p la in tif fs  refused  to  a llow  M essrs. Boss
F . S m ythe  and Co. to  take  d e live ry  o f the cargo, 
except on paym en t o f fre ig h t  a t 55s. p e r ton , and 
were prepared  to  p ro te c t them selves in  the  m anner 
in  the M erch a n t S h ip p in g  A m e n d m e n t A c t  1862 ; 
b u t to  avo id  such de ten tion  of the  cargo, and the 
d e te rio ra tion  and expenses w h ich  w ou ld  have been 
the  re s u lt o f it ,  the  fo llo w in g  agreem ent was made 
betw een th e  p la in t if f  and th e  defendants th ro u g h  
th e ir  respective  a tto rneys.

I t  is hereby agreed between Messrs. Freshfields and 
Williams, as representing Messrs. James Wyllie and Co., 
and Messrs. Lowless and Co., as representing Messrs. 
Burrows and Perks, that 35001., being the amount of 
freight on the cargo of the ship Stonehouse, claimed by 
Messrs. James Wyllie and Co, as second mortgagees in 
possession of the Stonehouse, shall be paid into the Lon. 
don and Westminster Bank in the joint names of Messrs. 
Freshfields and Williams and Messrs. Lowless and Co. 
to abide the result of an action to be brought by Messrs. 
James Wyllie and Co. against Messrs. Burrows and 
Perks, who hereby admit, for the purposes of the action, 
that they are the owners of the cargo under the bill of 
lading thereof, and liable to pay whatever freight may 
be due thereon. The action to be commenced within 
thirty days from this date, and duly prosecuted. In  the 
event of no action being brought within the time afore
said, or of Messrs. James Wyllie and Co. not obtaining 
a verdict in the said action, the amount so deposited, 
with any interest thereon, is to be paid to Messrs. 
Burrows and Perks or order ; and, in the event of Messrs. 
James Wyllie and Co. recovering a verdict for the said 
sum of 35006, or any part thereof, the amount of such 
verdict is to be paid to them or order out of the sum de
posited, and the balance (if any) to Messrs. Burrows 
and Perks or order.

I t  is admitted, for the purposes of the said action, 
that tile amount of freight specified in the bill or bills 
of lading has been tendered, Messrs. James Wyllie and 
Co. to withdraw any stop which they may have pnt 
upon the goods on the money being deposited, Messrs. 
Burrows and Perks to have the same right of recovering 
interest on the sum to be deposited as if the money had 
been paid at the proper time into a wharfinger’s hands 
under the provisions of the Merchant Shipping Amend
ment Act, Dated 19th April 1875.

F r e s h f i e l d s  a n d  W i l l i a m s .
L owless and Co.

26. I t  was subsequently  found th a t fre ig h t a t 
55s. p e r to n  am ounted to  35771. 5s. 7d., and upon 
th e  execution of the  agreem ent and  th e  paym en t 
o f th e  35771. 5s. 7d. as subsequently  agreed, in 
stead o f 35001, in to  th e  London  and W e s tm in s te r 
B a n k , the  p la in t if fs  gave d e liv e ry  o f th e  cargo.

T he  question fo r  the op in io n  o f th e  c o u rt (who 
were to  have l ib e r ty  to  d ra w  a ll in ferences o f fact, 
was, w he the r the  p la in t if fs  were e n tit le d  to  refuse 
d e live ry  except on p a ym e n t o f fre ig h t a t the ra te  
o f 55s. pe r to n , o r w h e th e r any f r e ig h t  was duo 
on th e  said cargo beyond fre ig h t  a t the  ra te  o f Is . 
pe r ton . I f  the  op in io n  o f the c o u rt on e ith e r 
p o in t shou ld  be in  th e  a ffirm a tive , ju d g m e n t was 
to  be entered fo r  th e  p la in tif fs  fo r  35771. 5s. 7d. 
w ith  costs ; i f  in  the  negative , fo r  the  defendants.

Feb. 1 0 .— T he  case was a rgued b y  Herschell,
Q.C. (C . Bowen  w ith  h im , fo r t.he p la in t if fs ,  and by 
Webster (Thesiger, Q.C. w ith  h im ), fo r  the  defen
dants.

The  c o u rt to o k  tim e  to  consider, b u t  a fte rw a rd s  
desired th a t the  case shou ld  be rea rgued  on the 
p o in t w h e th e r any e q u ity  was created as between 
th e  p la in tif fs  and the  defendants b y  th e  fa c t th a t 
th e  defendants had searched the  reg is te r, and had 
found  no incum brance .

Feb. 21.—T he  case was acco rd in g ly  reargued.
T he  fo llo w in g  are th e  a u th o r it ie s  w h ich  wero 

re fe rre d  to  iu  the  course o f the  a rg u m e n ts  :
Mercantile and Exchange Bank v. Gladstone, 18 

L. T. Rep. N. S. 641; L. Rep. 3 Ex. 233; 3 M ir . 
Law Cas. O. S. 89 ;

Liverpool M arine Credit Company v. Wilson, ante, 
vol. 1. p. 323; 26 L. T. Rep. N. S. 717; L. Rep. 
7 Ch. 507; 41 L. .1. 798, C h.;

Brown v. North, 8 Ex. 1 ; 22 L. J. 49, E x . ;
Lindsay v. Gibbs, 22 Beav. 552;
Brown  v. Tanner, 18 L. T. Rep. N. S. 621; L. Rep. 

3 Ch. 597 ; 3 Mar. Law Cas. O. S. 94 ;
Gardener v. Cazenove, 1 H . & N. 423 ;
Dickenson v. Kitchen, 8 E. & B. 789 ;
Liverpool Borough Bank v. Turner, 1 J. A I I .  159;
Wilson v. Wilson, ante, vol. 1, p. 265; 26 L. T. Rep. 

N. S. 346; L. Rep. 14 Eq. 32; 41 L. J. 423, Ch.
8 & 9 Viet. o. 89, s. 37 (the former Merchant Ship

ping Act) ;
Merchant Shipping Act 1854 (17 & 18 Viot. c. 104), 

ts. 57, 06,69, 70, 71.
C ur. adv. vu lt.

Jane  14.— The ju d g m e n t o f th e  co u rt (B re tt ,  
A rc h ib a ld , and L iu d le j',  JJ .) was de live red  b y

L iN iiL E f, J . —  The m a te ria l facts  are these :—  
1st Dec. 1874, m ortgage  by M oriso n  to  the  p la in 
t if fs  of a sh ip  fo r 75001. and fu r th e r  advances. 
4 th  Jan. 1875, defendants advanced M oriso n  30001. 
on security  o f cargo, w ith o u t no tice  o f th e  p la in 
t i f f s ’ m ortgage. 2nd Feb. 1875, M o riso n  again 
m ortgaged  the sh ip  to  the  p la in tif fs  fo r  40001. and 
fu r th e r  advances. 19th Feb. 1875, sale o f cargo 
by defendants and M oriso n  to  J u m p  and Co. on 
te rm s of f re ig h t,  be ing  p a id  a t 55«. per ton . 22nd 
Feb. 1875, fu r th e r  advance by  the  defendants o f 
90001. 26 th  Feb. 1875, assignm ent to  them  of the 
fre ig h t a t 55s. p e r to n , as s e c u rity  fo r th e ir  ad
vances. 2nd  M a rch  1875, M oriso n  m ortgages the  
sh ip  to  H a rro ld . 3 rd  M a rch  1875, H a r ro ld ’s m o r t
gage was reg is te red . 6 th  M a rch  1875, th e  p la in 
t if fs  reg is te red  th e ir  m ortgage. 13oh A p r i l  1875, 
the  sh ip  a rr ive d , and H a r ro ld  and the  p la in tif fs  
took  possession; H a rro ld  be ing  sa tis fied  w ith  h is  
se cu rity  on th e  sh ip  d id  no t c la im  th e  f r e ig h t ; an 
a rrangem en t was come to by w h ich  th e  defen
dants acqu ired  J u m p  and Co.’s r ig h ts .

I Consider, f irs t ,  how  th e  case w ou ld  have stood
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iE the re  had been no m ortgage  to  H a rro ld . T w o  | 
questions w ou ld  then  have arisen , v iz ., (1), w ou ld  
l he fre ig h t  payable to  th e  p la in tif fs  a3 f ir s t  m o r t
gagees in  possession have been 55s. pe r to n  o r o n ly  
Is .?  (2), w ou ld  th e  p la in t if fs  have been e n tit le d  to  
th is  fre ig h t as aga inst the  defendants.

(1.) W ith  respect to  th e  f ir s t  o f these questions, 
i t  is to  be observed th a t  a lth o u g h  a no m in a l fre ig h t  
o f Is . was made payable by the  b il ls  o f la d in g , 
the  cargo be ing bough t fo r  th e  ow ner o f the 
sh ip , in  th e  co n tra c t w ith  Ju m p  aud Co., the  
fre ig h t  payable is agreed to  be 55s. pe r to n , and 
the f re ig h t  assigned to  th e  de fendants is  l ik e 
wise fre ig h t a t 55s. per to n . T he  defendants, 
the re fo re , w h e th e r th e y  c la im  th ro u g h  Ju m p  and 
Co. o r  u n d e r th e  ass ignm en t to  them selves are 
n o t in  a p o s itio n  to  deny th a t  th e  sum  payable  as 
and fo r  f re ig h t  was to  be 55s. per ton . I t  is  tru e  
th a t th is  sum  was n o t made payable  when the  
cargo was p u t  on board, n o r w hen the  defendants 
made th e ir  f ir s t  advances on th e  cargo, and th a t  i t  
was made payable by an. agreem ent en tered  in to  
by th e  sh ipow ner and the  de fendants and the p u r 
chasers of the cargo, a fte r  th e  da te  o f th e  p la in t if fs ’ 
m ortgage. B u t there  is no reason w hy the  benefit 
o f th is  agreem ent shou ld  n o t accrue to  the 
m ortgagee o f th e  sh ip  on h is  ta k in g  possession o f 
her, on ta k in g  such possession he is e n tit le d  to  
a ll f re ig h t  payable under ch a rte r-p a rtie s  o r b ills  o f 
la d in g  ; and the re  is no difference m a te ria l to  tho 
present case between f re ig h t  payable under such 
docum ents and m oney payable as and fo r  f re ig h t  
under such an agreem ent as th a t w h ich  is here to 
be considered. N o  a u th o r ity  on th is  p o in t was 
re fe rre d  to  on e ith e r side, and, on p rinc ip le , 55s. 
h a v in g  been fixe d  by  a ll parties  in te res ted  in  the 
cargo to  be the fre ig h t, m u s t be so trea ted  fo r  the 
Purposes o f th e  case.

(2.) The  question  w he the r th e  p la in tif fs  as m o rt
gagees o f th e  sh ip , o r the defendants as assignees 
of th e  fre ig h t,  w ou ld  have had the  b e tte r t i t le  
to  i t  b u t fo r the  m ortgage  to  H a r ro ld  tu rn s  on 
the tru e  n a tu re  o f a m ortgage  o f a sh ip  and 
on th o  e ffec t o f the  om ission o f th e  p la in t if fs  
to  re g is te r  th e ir  m ortg a g e  before the  fre ig h t was 
assigned to  th e  defendants.

The  m ortgage  to  the  p la in t if fs  was in  the s ta 
tu to ry  fo rm , and b y  i t  th e  sh ip  was m ortgaged  to 
them . T he  w ord  m ortgage  is  a w e ll k n o w n  w ord  
and s ign ifies  a tra n s fe r  o f p ro p e rty  by  w ay o f secu
r i t y  : See 2 B la ck . Com. 158 ; Term es de la  L e y  
M ortgage .) A  m ortg a g e  is  a tran s fe r o f a l l  the  
m o rtg a g o r’s in te re s t in  the  th in g  m ortgaged , b u t 
sueh a tra n s fe r  is  n o t absolute ; i t  is  made o n ly  
bv  w ay o f se cu rity , o r in  o the r w ords i t  is  su b je c t 
t °  redem p tion . U n less, the re fo re , th e re  is any 
s ta tu to ry  enactm ent to  th e  co n tra ry , th e  p la in tif fs  
*u th is  case acqu ired  by th e ir  m ortgage  th e  w hole 
° f  the  m o rtg a g o r ’s in te re s t in  th e  sh ip , o r  in  
o th e r w ords th e  lega l t i t le  to  the sh ip  as se cu rity .

Such is  p r im d  fa c ia  th e  e ffec t o f th e  in s tru m e n t 
° f  m ortgage. B u t  th e  s ta tu tes  re la tin g  to  ships 
m ust be exam ined w ith  a v iew  to  de te rm ine  w hat 
t,he consequences of re g is tra tio n  o r n o n -re g is tra - 
r io n  m ay be.

U n d e r the  o lde r s ta tu tes  re la t in g  to  m erchant 
r id p p in g  a ll trans fe rs  and m ortgages w ere made 
by a b i l l  o f sale, and such b i l l  o f sale had no effect 
" 'h a te v e r e ith e r a t la w  o r  in  e q u ity  u n t i l  re g is 
tra t io n  : (See the  cases co llected  in  The L ive rp o o l 
Borough B a n k  v. T u rn e r, 1 J. &  H . 159; 2 De
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G. J. &  J . 592 ; M aclach lan, on S h ipp ing , p. 39, 
2nd  e d it.) (a)

T he  M e rch a n t S h ip p in g  A c ts  now in  force, 
how ever, m ake a m arked  d is tin c tio n  between 
tran s fe rs  o f sh ips o therw ise  th a n  by way o f secu
r i t y  and m ortgages , and there  ara d iffe re n t groups 
o f sections w ith  d is t in c t headings app licab le  to  
these tw o  d iffe re n t sub jects : (See 17 &  18 Y ic t .  c. 
104, ss. 55-65, w h ich  re la te  to  tran s fe rs  and 
transm iss ions, and ss. 66-75, w h ich  re la te  to  
m ortgages.) A m o n g s t o th e r d is t in c tio n s  batween 
these tw o  modes o f dea ling  w ith  sh ips the  fo llo w 
in g  are  the  m ost n o te w o r th y : A  tran s fe r (o the r
wise th a n  by w ay o f m ortgage) m us t be by a 
b i l l  o f sale (sect. 55), and m u s t be p roduced to  the 
re g is tra r  fo r  re g is tra tio n  (sect. 57), and th e  tra n s 
feree, i f  n o t a co rpo ra tion , m u s t m ake a declara
t io n  th a t ha is  a n a tu ra l bo rn  B r i t is h  s u b je c t: 
(sect. 56, and schedule F o rm  F .)

O n  th e  o th e r hand a m ortgage  muse be by  a 
d iffe re n t k in d  o f in s tru m e n t (sect. 66), and the re  is 
no enactm ent re q u ir in g  such in s tru m e n t to  be 
produced to  the  re g is tra r  (com pare sect. 66 w ith  
sect. 57), and th e  m ortgagee is  n o t re q u ire d  to  
m ake any d ec la ra tion  as to  his n a tio n a lity .

I t  is  tru e  th a t in  The L ive rp o o l Borough B a n k  v. 
T u rn e r  (u h i s u p ),  W ood, Y .O ., and L o rd  C am pbell, 
he ld  th a t an un re g is te red  equ itab le  m ortgage  o f a 
sh ip  could n o t be enforced. B u t in  consequence o f 
th is  decision, 25 &  26 V ie t.  c. 63, s. 3, was passed, 
aud the  v a lid ity  o f an un reg is te red  m ortgage  as 
aga ins t a ll persons except reg is te red  transferees 
o r  m ortgagees (see sects. 4-3 and 69 o f the M erch a n t 
S h ip p in g  A c t 1854.) can h a rd ly  now be d ispu ted  : 
(See Stap le ton  v. H aym en, 2 H . &  C. 918.)

I t  appears f ro m  the M erch a n t S h ip p in g  A c t  1854 
its e lf, th a t a m ortgagee has an in te re s t in  the  sh ip  
capable o f tran sm iss io n  b y  b a n k ru p tcy , death, o r 
m arriage  (sect. 74); and on paym e n t o ff o f the 
deb t secured b y  a reg is te red  m ortgage aud e n try  
of the  paym en t in  the re g is try , the  estate, i f  any, 
w h ich  passed to  the m ortgagee  vests in  the  person 
in  w hom  the s a m i w ou ld  have vested i f  the  m o r t
gage had n o t been made (sect. 68).

T he  m ortgagee, however, is  nob to  be deemed the  
ow ner o f the sh ip , except so fa r as m ay be necessary 
fo r m a k in g  he r a s e c u rity  fo r  the  m ortgage  deb t 
(sect. 70). T h is  section was inse rte d  fo r  h is  p ro 
te c tio n  aga inst l ia b i l i t y  w h ich  m ig h t have a ttachedto  
h im  by reason o f his in te re s t in  the  sh ip  (see D ic k in 
son v. K itchen , 8 E . &  B . 789); and w ou ld  have been 
q u ite  unnecessary i f  th e  m ortgage  tra n s fe rre d  no 
in te re s t in  th e  sense o f ow ne rsh ip  in  he r to  h im  ; 
o r  in  o th e r w ords i f  i t  created a m ere charge on 
he r in  h is favour,

Sect. 72, w h ich  p ro tects  reg is te red  m ortgagees 
oE ships from  the  opera tion  o f the rep u te d  ow ner
sh ip  clauses o f th e  B a n k ru p tc y  A c ts  w ou ld  also 
be unnecessary i f  a m ortgagee had n o t such an 
in te re s t in  th e  sh ip  as m ig h t rende r h im  he r tru e  
ow ner w ith in  the  m ean ing  o f those clauses.

A g a in , the  r ig h t  o f a f ir s t  reg is te red  m ortgagee 
to  take  possession o f th e  sh ip  is too w e ll se ttle d

(a) Mortgages are s till effected in  the United States 
by b ill of Bale, and by the U. S. Statute of 1850, seot. 1 ; 
“  No b ill of sale, mortgage, hypothecation, or convey
ance of any vessel, or part of any vessel of the United 
States, shall be valid against any person other than the 
grantor or mortgagor, his heirs and devisees, and persons 
having actual notice thereof, unless such b ills  o f Bale, 
mortgage, hypothecation, or conveyance be recorded in  
the office of the Controller of Customs where such vessel 
is registered or enrolled,” —Ed .

Keith and another v. Burrows and another.
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to  be capable o f d is p u te ; b u t th e  s ta tu te  confers 
no such r ig h t  in  express te rm s, and i t  o n ly  ex is ts  by 
reason o f th e  ow nersh ip  tra n s fe rre d  to  the  m o r t 
gagee b y  the  m ortgage  i t s e l f ; a mere charge w ou ld  
confer no such r ig h t .  (See F is h e r on M ortg a g es , 
p. 197 ) B u t  as a m ortgagee, unless in  posses
sion, w ou ld  have no pow er o f sale i f  i t  were n o t 
expressly  conferred upon h im ;  and as the m o r t
gage con ta ins no such pow er, th e  s ta tu te  its e lf  
expressly  confers i t  on reg is te red  m ortgagees 
(s. 71). B u t th is  affords no a rg u m e n t aga ins t 
the  v iew  th a t  the  m ortgage  its e lf confers on the  
m ortgagee an in te re s t in  the sense of ow ne rsh ip  
in  the  sh ip  herse lf.

T he  conclusion, then, to  be d ra w n  fro m  th e  
m ortg a g e  and th e  s ta tu te  is th a t the  m o r t
gagee o f a sh ip , lik e  th e  m ortgagee  o f any 
o th e r p ro p e rty , acquires an ow nersh ip  in  the  
sh ip , v iz ., such ow nersh ip  as th e  m o rtg a g o r has 
to  g ive . A  f i r s t  m ortgagee w il l  th u s  acqu ire  th e  
whole ow nersh ip  in  the sh ip , h u t o n ly  o f course as 
a s e c u rity  fo r  h is  m oney. Second and o th e r m o r t 
gagees w i l l  o n ly  acqu ire  th e  in te re s t le ft in  the  
m o rtg a g o r, o r  in  o th e r words, h is  r ig h t  to  redeem. 
T h a t r ig h t  w i l l  be lega l o r equ itab le , accord ing  as 
the  t im e  fo r  p a y in g  o ff th e  f ir s t  m o rtg a g e  has no t 
y e t a rr ive d  o r has passed.

T h a t th is  is th e  tru e  n a tu re  o f a m o rtg a g e  
o f a sh ip  appears n o t o n ly  fro m  th e  above obser
va tions, b a t also fro m  the  fo llo w in g  decisions -. 
D ickenson  v. K itch e n  (8 E . &  B  789); and L iv e r 
poo l M a rin e  C red it Go. v. W ilso n  (ante  vol. 1, 
p. 323 ; L .  Rep. 7 Ch. 507).

The p la in tif fs  in  th is  case h a v in g  acquired 
b y  th e ir  m ortgage  th e  ow nersh ip  o f  th e  ship, 
and th a t t i t le  be ing  p r io r  in  p o in t o f date to  
the  equ itab le  ass ignm en t o f the  f re ig h t  to  the 
defendants, such t i t le  m u s t p re v a il aga inst them  
unless the re  be some su ffic ie n t reason to  the  
c o n tra ry  (see R ice  v. Rice-, 23 L .  J . 289, Ch.). 
T he  o n ly  reason a lleged  is  the  n o n -re g is tra tio n  
o f  the  p la in t if fs ’ m ortg a g e  before th e  date o f 
th e  assignm ent to  defendants. I f  an u n re g is 
te red  m ortgage  of a sh ip  were n u ll and vo id , 
o r i f  i t  had no lega l e ffect before  th e  tim e  o f 
re g is tra tio n , th e n  th e  t i t le  o f th e  p la in t if fs  w ou ld  
have accrued a fte r  th a t o f  th e  defendants, and 
w ou ld  have to  be postponed to  th e irs  (see L in d s a y  
v. Gibbs, 22 Beav. 522). B u t  th e  p resen t M e rch a n t 
S h ip p in g  A c ts  con ta in  no enactm en t to  th is  effect, 
and, as a lready observed, an un re g is te red  m o r t 
gage is  n o t now  v o id ; m oreover sect. 69 o f the 
A c t o f 1854) enacts in  e ffect th a t i f  the re  is  m ore 
than  one reg is te red  m ortg a g e  the  m ortgagees sha ll 
be e n tit le d  in  p r io r i ty  one over th e  o th e r accord
in g  to  th e  dates o f re g is tra tio n . So fa r, the re 
fo re , as th e  A c t  its e lf  is  concerned, the on ly  
consequence o f n o t re g is te r in g  a m ortgage  is to  
postpone i t  to  a subsequent m ortgage  or a trans fe r, 
(see sect. 43), w h ic h  is reg is te red  before it .

B u t i t  was contended th a t upon genera l p rinc ip les  
o f eq u ity , and apart from  any s ta tu to ry  enactment,, 
the p la in t if fs  had lo s t th e ir  p r io r i ty  by reason o f 
th e ir  ow n neg ligence in  o m itt in g  to  re g is te r  the  
m ortgage. T he  case states th a t th e  defendants 
searched th e  re g is te r  before th e y  advanced th e ir  
m oney on th e  fre ig h t, and they were the re fo re  rea lly  
m is led b y  the  n o n -re g is tra tio n  o f the  p la in t if fs ’ se
c u r ity ,  and i t  is  contended th a t  th is  is one of those 
cases w h ich  o u g h t to  be decided acco rd ing  to the  ru le  
th a t  w henever one o f  tw o  innocen t pa rties  m us t 
su ffe r by  th e  acts o f  a th ird ,  th e  one w ho has

enabled such th ir d  person to  occasion th e  loss 
m u s t susta in  i t .  T h is  ru le  is a w e ll kn o w n  ru le  
b o lh  a t la w  and in  e q u ity ;  b u t i t  is  b y  no means 
easy of app lica tion , o w in g  to  the  a m b ig u ity  o f th e  
w ord  enabled. T he  p la in t if fs  d id  n o t re g is te r 
th e ir  m ortgage, b u t th e y  were n o t them selves 
p a r ty  o r  p r iv y  to  any frau d  on th e  defendants. 
The  p la in tif fs  d id  no t know  th a t  m oney was be ing  
obta ined on the  s e cu rity  o f the  f re ig h t,  and in  
t r u th  there  is n o th in g  save the  m ere om ission to  
reg is te r w h ich  can be u rg e d  aga inst them . B u t 
th e  m ere om ission b y  a person to  do som eth ing , 
w h ich  i t  is n o t his d u ty  to  do, b u t  w h ich  i f  done 
w o u ld  have p revented loss to  ano ther, is n o t 
su ffic ien t to  rende r such person  lia b le  fo r  such 
loss no r to  dep rive  h im  of any r ig h ts  w h ic h  he 
w o u ld  o therw ise  have had aga inst th a t  o ther. 
T he re  are decisions to  th is  e ffec t b o th  a t law  
and in  e q u ity  ; one a t law , A rn o ld  v. Th.e Cheque 
B a n k  (L . Rep. 1 0 .  P. D iv . 578; 45 L .  J . 562,
0 . P . ; 34 L .  T . Rep. K .  S. 729), decided b y  th is  
c o u rt d u r in g  las t s itt in g s , w here th e  oases a t 
la w  are  fu l ly  considered. I n  e q u ity  i t  is  se t
tle d  now  th a t  th e  m ere om iss ion  b y  a f ir s t  
m ortgagee to  ob ta in  th e  [ t i t le  deeds fro m  th e  
m o rtg a g o r is  no t su ffic ie n t to  postpone th e  f ir s t  
m ortgage  in  favour o f a subsequent m ortgagee  w ho 
bond fide advances h is  m oney in  the  be lie f th a t the 
p ro p e rty  is unencum bered, and w ho ob ta ins  the  
deeds, see E vans  v. B ic k n e ll (6 Ves. 173, 1 8 3 ); 
H e w itt  v. Loose more 9 H a re , 449). T o  postpone 
th e  f ir s t  m ortgage  in  such cases the re  m u s t be 
e ith e r frau d  o r such gross and w ilfu l neg ligence  as 
is e q u iva le n t to  i t .

I n  th e  presen t case b u t  fo r  H a r ro ld ’s m o r t
gage th e  p la in t if fs  w ou ld  have had a c lea r p r io r  
lega l t i t le  to  th e  fre ig h t  as aga ins t th e  defen
dants ; an d  a lth o ug h  i f  the  p la in t if fs  had re g is 
tered th e ir  m ortgage  w hen i t  was made the  
defendants w o u ld  n o t have been m is led , th e re  was 
n e ith e r fra u d  n o r such gross and w ilfu l neg ligence  
im p u ta b le  to  the p la in t if fs  as is su ffic ien t to  dep rive  
them  o f th e ir  p r io r  leg a l r ig h ts .

I t  rem a ins to  consider the e ffect o f H a r ro ld ’s 
m ortgage. T h is  a lth o u g h  subsequent in  p o in t o f 
date to  the  p la in tif fs ’ m ortgage  was reg is te re d  before 
i t ,  and  b y  sect. 69 o f  17 and 18 V ie t .  c. 104, became 
e n tit le d  to  p r io r ity  ove r i t .  B y  reason of th is  s ta tu 
to ry  p r io r i ty  H a rro ld  became f ir s t  m ortgagee o f 
the  sh ip  and became e n tit le d  to  take  possession o f 
he r and to  receive her fre ig h t .  H a v in g  pa id  h im se lf 
he w ou ld  h o ld  any su rp lu s  fo r th e  benefit o f th e  
subsequent incum brance rs  acco rd ing  to  th e ir  
p r io r it ie s , I n  p o in t o f fa c t H a r ro ld  was con ten t 
to  lo o k  to  the  sh ip  on ly , and he la id  no c la im  to  
the fre ig h t.  B u t  th e  p la in t if fs  had also taken  
possession o f the  sh ip , and th e y  c la im  f re ig h t  as 
second m ortgagees. T he  p r io r i t y  ga ined  by 
H a iro ld  cannot a ffect th e  r ig h ts  o f th e  p la in tif fs  
as aga inst th e  de fendants, and H a r ro ld ’s c la im  
be ing  satis fied , h is  m ortgage  m ay, fo r a l l  p resen t 
purposes, be d isregarded. T he  m ortgage  o f the  
p la in tif fs  became as between them  and H a rro ld  a 
second m ortgage  instead o f a f i r s t  m ortgage, b u t 
the  p la in t if fs ’ m o rtg a g e  con tin ue d  to  be, as i t  
a lw ays was, p r io r  in  p o in t o f date to  th e  assign
m en t o f th e  defendants. E ven  the re fo re  i f  the  
p la in t if fs ’ m ortgage  became fo r  a ll purposes and as 
ag a in s t a ll persons an equ itab le  as d is tin g u ish ed  
fro m  a lega l m ortgage, its  p r io r i ty  in  p o in t o f date 
rem ained  unaffected. I t  was, indeed, contended th a t 
by reason of H a r ro ld ’s m ortgage  and its  p r io r i t y  over
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th e  p la in t i f f ’s m ortgage, th is  la s t cou ld  o n ly  be 
regarded  as an equ itab le  m ortgage, d a tin g  fro m  the 
t im e  o f reg is tra tio n . B u t th is  con ten tion  is based 
upon  the  erroneous su ppos ition  th a t an un re g is 
te red  m ortgage  has no v a lid ity  u n t i l  i t  is reg is tered.

I t  was fu r th e r  contended th a t  th e  p la in t if fs  
h a v in g  became second m ortgagees had no r ig h t  to  
ta ke  possession o f the  sh ip , and th a t th e ir  r ig h t  to  
f re ig h t  was, there fo re , never perfected. B u t  
a lth o ug h  a second m ortgagee has no lega l as d is 
t in g u is h e d  fro m  equ itab le  r ig h t  to  possession, and 
a lth o ug h  he cannot take  possession as aga ins t a 
f ir s t  m ortgagee, y e t as aga inst a l l  o th e r persons 
he has a r ig h t  to  ta ke  possession, and can enforce 
such r ig h t  i f  necessary by o b ta in in g  th e  a p p o in t
m en t o f a rece ive r, see L iv e rp o o l Ä h r in e  C red it 
Com pany  v. W ilson , ante  vo l. 1, p. 323 ; L .  Bep. 
7 Ch. 507 ; 26 L .  T . Eep. N . S. 717, where 
the  r ig h ts  o f a second m ortgagee  o f a sh ip  are 
po in ted  ou t. I n  th is  p a rt ic u la r  case th e  p la in 
t if fs  to o k  possession, and i t  was, there fo re , 
unnecessary to  a p p ly  fo r  a re c e iv e r ; i f  th e y  had 
n e ith e r ta ke n  possession n o r app lied  fo r a re 
ce iver, s t i l l  as th e  f ir s t  m ortgagee d id  take  
possession, i t  was p ro b a b ly  unnecessary fo r th e  
p la in t if fs  to  do m ore th a n  g ive  h im  no tice  of th e ir  
c la im , fo r  he w ou ld , a fte r p a y in g  h im se lf, h o ld  a ll 
su rp lus  m onies received by h im  in  t ru s t  fo r the 
persons b e n e fic ia lly  in te re s te d  in  th e m  acco rd ing  
to  th e ir  p r io r it ie s .

F o r  these reasons ou r ju d g m e n t is  fo r  the  
p la in t if fs .  . . .

Judgm ent f o r  the p la in tiffs .

S o lic ito rs  fo r p la in t if fs ,  Freshfie ld  and W illia m s .
S o lic ito rs  fo r  the  defendants, Lawless and Co.

A D M IR A L T Y  D IV IS IO N .
Eeported by J . P. A s p in a l t . and F . W . B a ik e s , Esqrs.,

B a rr is te r s-at-Law.

N ov. 6, 11, and  17, 1870.

T he  V ir g o .
Damage— Inev itab le  accident— In h e re n t defect in  

m achine— Costs.
The owners o f  a  vessel are no t liab le  f o r  damage 

caused to another vessel in  a co llis io n  occasioned 
by the sudden b reak ing  dow n o f  an  appara tus  
in  w h ich  there was an  inhe ren t la ten t defect, in  
the absence o f  any negligence in  the user o f  the 
appara tus.

The W i l ia m  L in d sa y  {ante, vol. 2, p .  118 ; L . 
Rep. 5 P . C. 338 ; 29 L .  T . Rep. N . S . 355) 
fo llowed.

Where the defence o f  inev itab le  accident, is  sus
ta ined, the p la in t i f f  w i l l  no t be ordered to pay the 
costs, unless he m ig h t have know n tha t there was, 
a p a r t f ro m  the m erits , a,pood legal defence.

T h is  was a cause a ris in g  o u t of a co llis ion  w h ich  
to o k  place in  t.he R iv e r  Tham es a t 10 a.m. on 
17 th  June  1876, between the schooner Gem, w h ich  
'vas ly in g  a t anchor, and th e  screw steam ship 
V irgo , w h ic h  was steam ing  dow n the r iv e r. There  
^ a s  no m a te r ia l d iffe rence  between the  pa rties  as 
to  th e  w eather, w h ich  was described as fine and 
clear. The  V irg o  s tru c k  the  Gem, w h ich  was 
ly in g  across th e  r iv e r ,  and head to  w in d , n e a rly  
am idsh ips, w ith  such v io lence th a t  she sank, 
and h e r cargo o f ice floa ted  ou t. I t  was alleged 
ln  the  s ta tem en t o f c la im , on behalf o f th e  Gem, 
th a t the  co llis ion  and damage were caused by, and

[ A d m .

were w h o lly  a ttr ib u ta b le  to , th e  neg lect, d e fa u lt, 
o r m ism anagem ent o f th e  V irgo , o r o f those on 
board  he r, and th a t  no b lam e in  respect o f th e  
said c o llis io n  o r damage was a t t r ib u ta b le  to  the  
Gem, o r  to, any o f those on board her.

T he  G eneral S team  N a v ig a tio n  C om pany, owners 
o f th e  V irgo , in  th e ir  s ta tem en t o f defence, a lleged 
th a t th e  V irgo  was proceed ing  about s ix  kno ts  
an h o u r, and th a t the  Gem  was seen a t a d istance 
o f h a lf a m ile , and co n tin ue d  :

4. As tlie  Virgo  approached the Gem, proper measures 
were taken in  due time by starboarding the helm of the 
V i rg o , to  steer the V irgo  clear of the Gem  w ithout danger 
of collision ; bu t as the helm of the Virgo  was being star
boarded, her steering gear broke, and she could not be 
made to answer a starboard helm, and although her 
engines were prom ptly stopped and reversed fu ll speed, 
she w ith  her stem came into contact w ith  the starboard 
side of the Gem.

5. The said breaking of the steering gear of the Virgo  
happened w ithout any neglect or breach of duty on the 
part of the defendants, or of those on board the V irgo ,  
and the said collision was not occasioned by any neglect, 
default, or mismanagement on the part of those on board 
the V i rg o ,  and the said collision was the result of inevit- 
able accident.

O n the  defence issue was jo in e d , and  the  case 
came on before th e  Judge  and T r in i t y  M aste rs , on 
the  6 th  N o v . 1876.

I t  was p roved  th a t  th e  V irg o  had some sho rt 
t im e  p re v io u s ly  to  th e  acc iden t p o rte d  to  go 
ahead o f a k e tc h  w h ich  was w o rk in g  up  the r iv e r ,  
and had steaded aga in  a fte r d o in g  so, and th a t the  
o rd e r was ju s t  g iven  to  “ s ta rb o a rd ”  to  c lear theGem , 
w hen  i t  was rep o rte d  to  th e  m aste r th a t som eth ing  
was w ro ng  w ith  the  s te e rin g  apparatus (a patent, 
one), w h ich  w ou ld  n o t move ; th e  engines were a t 
once stopped, and the  m aste r w ent a ft ,  before he 
g o t a ft i t  was repo rted  to  h im  th a t  th e  wheel 
was a ll r ig h t ,  and thereupon th e  pilot, s ta rte d  the 
engines on aga in  as before. A lm o s t im m e d ia te ly , 
when th e  engines had on ly  made th ree  re vo lu tio n s , 
the  m aster observed th a t  th e  m ovem en t o f 
the  w heel p roduced no co rrespond ing  m ovem ent 
o f the  t i l le r  and rud d e r, and he at once ordered 
the  engines to  be stopped, and reversed fu ll speed, 
b u t before the  w ay o f th e  sh ip  was stopped, the 
co llis io n  had happened.

A f te r  he a rin g  th o  evidence and a rg u m e n t on 
the facts the  Judge  re tire d  w ith  the T r in i t y  
M aste rs and p u t th e  fo u r fo llo w in g  questions to  
them , w h ich  he a fte rw a rd s  sta ted  in  th e  course o f 
h is  ju d g m e n t:

(1) W a s th e  V irg o  u n d e rth e c ircu m s ta n cesb o u n d  
to  keep he r engines stopped P

(2) W as she bound to  anchor?
(3) W as she w ro n g  in  cross ing  the  bows o f the 

ke tch  P
(4) W as she go ing  too fas t P
A l l  o f w h ich  they  answ ered in  the  negative . 

The  a rgum en t o f the  p o in t o f la w  w he ther under 
these circum stances the V irgo  was liab le  fo r the  
damage was postponed t i l l

N ov., 13, 1876.— M ilw a rd ,  Q C . and E d w a rd  
P ollock, fo r  p la in t if fs .— I t  is  fo r  the  defendants 
to  prove in e v ita b le  acc ident, and th e y  have n o t 
done so. T he  screw o f the  s tee ring  apparatus 
was n o t su ffic ien t fo r i ts  purpose, o r it, w ou ld  
n o t have b roken  w ith  an o rd in a ry  s tra in . I f  
the  s tra in  was e x tra o rd in a ry  th e re  was n e g li
gence on board th e  V irgo  in  p u t t in g  h e r in  
a pos ition  when i t  became necessary to  p u t 
on such a s tra in . There  is  no evidence to  
show how i t  was b roken , and the re fo re  n eg l

T he  V ir g o .
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gence o f some so rt m u s t be p resum ed to  have 
b roken  i t .  A f te r  i t  was b ro ke n  th e  acciden t 
m ig h t have been avoided i f  th e  V irgo  had reversed 
he r engines a t once, o r anchored, o r  even c o n 
tin u e d  stopped, b u t  n o tw ith s ta n d in g  d is t in c t 
no tice  th a t  som e th ing  was w rong  w ith  th e  
s te e rin g  apparatus, the  Bhip was a llow ed to  
proceed on a m ere suggestion  th a t i t  was a ll 
r ig h t  again w ith o u t any steps be ing  taken  to  
ascerta in  w h a t had been w rong , and th is  in  its e lf 
is  neg ligence causing th e  co llis ion . The  cases 
w here an in h e re n t defect in  a m achine u n d is - 
coverable b y  o rd in a ry  means has been held to  
re lie ve  the  p a r ty  u s ing  i t  fro m  l ia b il i ty  fo r  damage 
done b y  i t  are cases o f c o n tra c t : Redhead v. 
M id la n d  R a ilw a y  Com pany  (L . Rep. 4 Q. B . 379 : 
20 L .  T . Rep. N . S. 628). T he re  the passenger 
ca rried  cou ld  n o t m ake th e  c a rr ie r  o f  passengers 
liab le  fo r  a n y th in g  ou ts ide  o f the  c o n tra c t, w h ich  
was to  use reasonable care ; here the re  is  no con 
tra c t, i t  is a to r t  o r trespass, and the  de fendan t is 
lia b le  fo r  any damage he does. T here  is  no reason 
w h y  th e  p la in t if f  shou ld  su ffe r loss because the 
defendant uses a m achine in su ffic ie n t fo r  its  
purpose. I t  has been la id  dow n b y  th e  P r iv y  
C ounc il th a t  a p la in t if f  to  a va il h im s e lf o f the 
defence o f in e v ita b le  accident, “  m u s t ta ke  a ll 
such precau tions as a m an o f o rd in a ry  prudence, 
and s k il l,  exe rc is ing  reasonable fo re s ig h t, w ou ld  use 
to  a v e rt danger : ”  ( The W ill ia m  L in d s a y , ante, 
vo l. 2. p. 118 ; L .  Rep. 5 P . C. 338 ; 29 L .  T . 
R ep. N . S. 355.) A n d  in  th a t case i t  was he ld  
th a t  those co nd itions  were satisfied ; here i t  has 
n o t been shown th a t th e y  were. W here  a m achine 
is  u n d e r th e  m anagem ent o f a person, and an 
acc iden t happens o u t o f  th e  o rd in a ry  course b y  
means o f th e  m achine, i t  a ffords reasonable e v i
dence o f neg ligence  in  th e  person u s in g  i t  (Scott 
v . London  and St. K a th a r in e  Locks Com pany, 3
H . &  C. 596; 13 L .  T . R ep. N . S. 148), and th a t is 
th e  p re se n t case.

B u tt,  Q.C., Aston, Q.C., and E . C. C la rkson, fo r 
th e  defendants.— T h is  case cannot be d is tin g u ish ed  
from  The W il l ia m  L in d s a y  (ante, vo l. 2, p. 118;
L .  Rep. 5 C. P. 338; 29 L .  T . Rep. N . S. 355). 
T h a t i t  was done b y  a je r k  o r undue s tra in  is  a 
new case e n tire ly  and cannot be ra ised now , i t  
was a question fo r  T r in i t y  M a s te rs : (The M a r-  
pesia , ante, vo l. 1, p. 263.) W e  have satisfied 
th e  onus o f  p roo f b y  show ing  th a t we to o k  reason
able care. To  anchor w o u ld  have been c e rta in ly  
dangerous and p robab ly  use less: (The  C. M . 
P a lm e r, ante, vol. 2, p. 9 4 ; 29 L .  T . Rep. N . S. 
120.) The  case is s tro n g e r than  th a t o f Readhead  v. 
M id la n d  R a ilw a y  Com pany  (L . Rep. 4 Q. B . 379; 
20 L .  T . Rep. h i. S. 628). I f  a c a rr ie r  o f passengers 
has no l ia b i l i t y  in  such a case to  a person w hom  he 
has con tracted  to  ca rry  safely, a  f o r t io r i  he has 
none to  a th ir d  p a rty . I f  we ge t ju d g m e n t we 
are e n tit le d  to  o u r co s ts ; the  p la in t if fs  kn e w  ou r 
defence, and had eve ry  o p p o r tu n ity  o f asce rta in in g  
b y  inspec tion  and o therw ise its  v a lid ity .

The London , B . &  L. 82; 9 L. T. Rep. N . S. 348 ;
The E ng land, 5 Notes o f Cases 176;
The R oyal Charter, L. Rep. 2 A d m . 362 ; 20 L. T. Rep.

N . S. 1019; 3 Mar. Law Cas. O. S. 262.
E d w a rd  P o llock, in  re p ly , and on sub ject o f costs. 

— S hou ld  ju d g m e n t be aga ins t us i t  w i l l  be w ith o u t 
costs.

The Marpesia, ante, vol. 1, p. 263; L . Rep. 4P. C. 212.
N o v . 17.— Sir R obert Pbillimore.—In  this 

case of collision, in  which the plaintiffs are the

owners o f th e  vessel Oem, and the  defendants the  
ow ners o f th e  vessel V irg o , th e  case fo r  the  p la in 
t i f fs  is th a t on the  m o rn in g  o f th e  17 th  June  1876, 
the  Gem, a sm a ll schooner, was r id in g  a t anchor in  a 
p roper place near the  D e p tfo rd  buoys in  the 
Tham es, th a t  the  V irgo , a la rge  screw  ship, ran  
in to  he r and su n k  her.

The defence o f th e  V irgo  is th a t she was g o in g  
up  th e  r iv e r  w ith  a good look ou t, a t the  ra te  o f 
s ix  kno ts , th a t  she saw th e  Gem a bou t h a lf a 
m ile  off, th a t  h a v in g  po rted  fo r a few barges, w h ich  
she cleared, she th e n  steadied and a fte rw ards 
s tarboarded, w h ic h  was th e  p ro p e r manoeuvre 
to  c lea r th e  G em ; th a t  a t th is  tim e  the re  was 
no dange r o f co llis io n , i f  she had answered 
he r s ta rboard  he lm , b u t the  second m ate came to  
the  cap ta in  and to ld  h im  the re  was som eth ing  
amiss w ith  th e  wheel, and a t th e  same tim e  the  
m an  came fro m  the  w heel and rep o rte d  to  the  
cap ta in  th a t  the re  was som eth ing  w ro n g  w ith  th e  
he lm , th e  ca p ta in  ascerta ined th a t the ru d d e r and 
w heel were no t a c tin g  to g e th e r and gave, th ro u g h  
the  p ilo t ,  the o rde r to  stop and reverse I t  
appears th a t ve ry  s h o r t ly  before th is  tim e , some
th in g  w ro n g  had been discovered, b u t the  m ate 
h a v in g  rep o rte d  “  a ll r ig h t , ”  an unsuccessfu l 
a tte m p t had been made to  go on. T h a t in  conse
quence o f th is  b re a k in g  o f the  s te e rin g  gear the  
V irgo  d id  n o t answer he r s ta rboard  he lm , and ran  
w ith  he r stem  in to  the  sta rboard  side o f  th e  Gem. 
I n  these c ircum stances the  co n ten tio n  is  th a t  the  
co llis ion  was the  re s u lt o f in e v ita b le  accident.

I tw a s  a rgued  on the  p a r to f the  Gam, f ir s t  th a t the  
accident was n o t in e v ita b le , and secondly th a t i f  
in e v ita b le  th e  V irgo  was s t i l l  lia b le  fo r th e  damages 
w h ich  she had in flic te d  on the  Gem.

On th e  p a rt o f the  V irgo  evidence o f th e  m ost 
conclus ive  cha racte r was produced to  show th a t the 
s te e rin g  gear was th o ro u g h ly  good in  every respect 
when i t  was p u t up in  the  vessel in  th e  p ro p e r m an
n e r; a n d th a t ith a d  beensurveyed fro m  t im e to  tim e , 
and repo rted  to  be in  pe rfec t c o n d it io n ; th a t th e  
acciden t had happened in  consequence o f  the  p is 
to n  b re a k in g  o ff u n d e r th e  n u t ; th a t on exam ina
tio n  o f th e  piece o f  iro n , w h ich  was p roduced in  
c o u rt, tw o  sm all flaws were disc overed in  the  centre 
o f i t  w h ich  had caused the iro n  to  b reak, th a t these 
flaw s were la te n t, n o t to  be detected b y  a n y  means, 
p robab ly  fo rm ed  in  the  course o f use by some severe 
s tra in in g  of the  he lm .

T he  g rounds upon w h ich  the  Gem contended 
th a t th e  acc iden t was n o t in e v ita b le  were th a t  
i t  m ig h t have been avoided ; f irs t ,  b y  he r 
s to p p ing  dead in  th e  f ir s t  instance, before the  
m an came fro m  th e  h e lm ; secondly, b y  a n c h o r in g ; 
th ird ly ,  b y  h a v in g  proceeded a t a s low er ra te  
fo u r th ly ,  by  h a v in g  gone aste rn  o f th e  barges, 
instead  o f cross ing th e ir  bows. A l l  these p o in ts  
I  s u b m itte d  to  the  T r in i t y  M aste rs, and th e y  
advised me, upon a ’ considera tion  o f a ll th e  
c ircum stances, th a t  w ith  respect to  none o f them  
was th e  V irgo  to  blame. The  advice appeared to  
me to  be sound, and I  fo llow ed it .

T here  then  rem ained  these questions of la w : 
F irs t ,  W h e th e r th e  V irgo  had d ischarged th e b u rd e n  
o f p roo f w h ich  la y  upon he r o f show ing  th a t  the  
acciden t was in e v ita b le  P I  was o f op in ion  th a t she 
had. Second, th o u g h  th e  V irgo  was g u ilty  of no 
ne&6gence, and th e  acc iden t was in e v ita b le , w he
th e r  she was n o t s t i l l  lia b le  fo r th e  damage to  the 
Gem? I  am  o f op in io n  th a t on th is  p o in t the  
case fa lls  w ith in  the  p r in c ip le  o f law  la id  dow n by
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th is  cou rt, and bv  the  P r iv y  C ou n c il in  th e  case o f 
The W il l ia m  L in d s a y  (ante, vo l. 2, p . 118; 
29 L .  T . R ep. N . S. 355 ; L .  R ep. 5 C. P. 
338), in  a id  o f the  a u th o r ity  o f w h ich  m ig h t 
perhaps be c ited  the  decision in  th e  case o f 
Deadhead v. M id la n d  R a ilw a y  (L . Rep. 2 Q .B. 
412), a ffirm ed on appeal to  the E xchequer C ham ber 
(L . R ep. 4 Q .B. 379 ; 20 L .  T . R ep. N . S. 628), 
and th a t the  defence o f in e v ita b le  acc iden t m us t 
p reva il.

W ith  respect to  costs I  sha ll m ake no 
order. The  cases re fe rre d  to  b y  th e  defendants ’ 
counsel w ere those in  w h ich  th e  p la in t if fs  m u s t 
or m ig h t c e rta in ly  have kn o w n  th a t th e  defen
dants had, a p a rt " fro m  th e  m erits , a good lega l 
defence. I  am  o f o p in io n  th a t in  th is  case the 
p la in tif fs  had a r ig h t  to  com pel the  defendants to  
p rove  th e  facts upon w h ich  th e y  re lied . The  
V irgo  is d ism issed fro m  th e  s u it, and no costs on 
e ith e r side.

S o lic ito rs  fo r  th e  p la in tif fs , H a rp e r, B road, and
Battcock.

S o lic ito r fo r the defendants, W . B a llia m .
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Collated by J a m e s  P. A s p in a l l  andP. W. R a is e s , Esqs.,
Barristers-at-Law.

U n i t e d  s t a t e s  d i s t r i c t  c o u r t ,—
E A S T E R N  D IS T R IC T ,  M IC H IG A N .

IN  ADMIRALTY.

S a tu rd a y , Aug. 12, 1876.

The Dolphin.
M a rin e  insu rance— L ie n  f o r  p rem ium s TJnittd  

States law .
R y  U n ited  States la w  a n  u n d e rw rite r upon  ship  

has a m a r it im e  lie n  f o r  the p rem ium s due to h im  
upon  m arine  po lic ies  upon the sh ip  u n d e rw ritte n  
by h im , and  can enforce paym ent by proceeding  
in  rem  in  A d m ira lty  aga inst the sh ip  insured .

-T lib e l c la im in g  paym ent o f  p rem ium s aga inst 
ship shou ld  set out the dates and  am ounts o f  the 
Policies, and  also the name o f  the parties  insured, 
and the character and extent o f  th e ir  in terest.

T his  was an exception to  a lib e l o f th e  O rie n ta l 
M u tu a l In su rance  Com pany. The  lib e lla n ts , in  
'T e ir  lib e l, s ta ted  th a t  th e y  were a N e w  Y o r k  
C orpora tion , th a t  th e  D o lp h in  was a vessel o f 
m °re  th a n  tw e n ty  tons bu rden , and was used in  
N av iga ting  th e  g rea t lakes and w aters connect
in g  the  same, and the  w ate rs  o f th e  S ta te  of 
M ic h ig a n ; th a t on th e  6 th  M a rch , 1875, the  
P iaster and  owners of th e  D o lp h in  represented to  
U c  lib e lla n ts  th a t the  vessel stood in  need of 
m surance, and th a t, in  pursuance of th e ir  rep re 
sentations and request, i t  fu rn ish e d  insurance  in  
Uie am ount o f 4000 d o ls .; and th a t th e re  was due 

lib e lla n t fo r p rem ium s th e  sum  o f 277 38 dols., 
,orr w h ich  lib e lla n t c la im ed a lie n  upon th e  vessel.

Io  th is  lib e l, Stephen B . G rum m ond , w ho also 
° ' ed a l ib e l aga inst th e  schooner fo r salvage, 
excepted; fo r  the  reason th a t  the  m a tte rs  set up 
herein w e ren o t w ith in  th e  A d m ira l ty  ju r is d ic t io n  

° f  th is  c o u r t ; th a t a c la im  fo r  p re m iu m s was no t 
a hen upon th e  schooner, such as th is  c o u rt o u g h t 
tj(l enforce by proceedings in  rem.

I  he D o lp h in  had been sold upon  o th e r cla im s, 
and the  proceeds were in  c o u rt a w a itin g  d is tr ib u 
tion .

J. J . A tk in s o n  fo r  lib e lla n t.
F . H . C anfie ld  fo r  c la im ant.
Brown, J . — T he  question  presented b y  th e  

exceptions to  th e  lib e l is  one o f g rea t n o ve lty  
and im portance  ; and i t  is believed th a t  no d ire c t 
a d ju d ica tio n  upon the  p o in t can be fo u nd  e ith e r 
in  th is  co u n try  o r in  E n g la n d . A f te r  years ot 
doub t in  th e  m inds  o f the  profession, and some 
co n flic t o f op in ion  in  th e  cou rts , i t  was f in a lly  
se ttled  by th e  Suprem e C o u rt in  th e  case o f The 
Insu rance  Com pany  v. D unham  (21 W a ll.,  1) th a t 
the  co n tra c t o f m arine  insurance  is  m a r it im e  in  
its  character, and th a t in  case o f loss a lib e l m ay  
be susta ined by  th e  insu red  aga ins t th e  u n d e r
w r ite r .  I t  seems to  me to  fo llo w  as a necessary 
co ro lla ry  th a t the  u n d e rw r ite r  m ay m a in ta in  a s u it 
in  a d m ira lty  fo r  th e  p rem ium , as i t  w ou ld  be a t 
w a r w ith  established p rinc ip les  to  say th a t  th e  
m a r it im e  characte r o f a con trac t cou ld  be invo ke d  
by one p a r ty  and n o t by  the  o ther.

T h e  m ore serious question, how ever, rem a ins 
to  be decided, nam e ly , w h e th e r the u n d e rw r ite r  
has a lie n  upon  th e  vessel fo r  th e  paym en t 
o f h is  p rem ium . T he  ques tion  is n o t d is 
cussed in  th is  case n o r in  any o th e r w here 
actions have been susta ined in  th e  A d m ir a l t i , 
upon  con trac ts  o f insurance. I f  the  analogies 
of th e  c o n tra c t o f a ffre ig h tm e n t are to  gove rn , 
as in d ica te d  b y  th e  Suprem e C o u rt in  th e  
o p in io n  above c ite d  (11 W a ll. 30), the  lie n  w ou ld  
fo llo w  as a necessary consequence. I t  is  described 
in  the  op in io n  as “  a co n tra c t o r gua ran ty , on th e  
p a rt o f the  in s u re r, th a t  the sh ip  o r goods sha ll pass 
safely over th e  sea, and th ro u g h  its  s to rm s and its  
m any casua lties to  th e  p o rt o f i ts  d es tina tion , and 
i f  th e y  do n o t pass safely, b u t m eet w ith  d isas te r 
fro m  any o f th e  m isadventu res insu red  aga inst, 
the in s u re r  w i l l  pay th e  loss susta ined. So, in  the  
con tra c t of a ffre ig h tm e n t, the  m aste r guarantees 
th a t  the  goods sha ll be safely tra n sp o rte d  (dangers 
o f the sea excepted), fro m  th e  p o r t  o f sh ipm en t to  
th e  p o rt o f d e liv e ry  and th e re  de live red . The 
co n tra c t o f th e  one guarantees aga inst loss fro m  
th e  dangers o f th e  sea, th e  co n tra c t o f th e  o th e r 
aga inst loss fro m  a ll o th e r dangers. . . . The  
ob jec t o f the tw o  con trac ts  is in  th e  one case 
m a ritim e  service and in  th e  o th e r m a r it im e  casua l
tie s .”  I f  in  th e  one case th e  sk ip p e r has a lie n  
upon th e  vessel fo r a breach  o f th e  co n tra c t o f 
a ffre ig h tm e n t, and the  sh ip  has a lie n  upon the  
cargo fo r the  paym en t o f the  f re ig h t  (tho u g h  fo r 
reasons app licab le  to  the  cha racte r o f th is  p ro p e rty  
th is  lie n  is dependent upon possession), i t  is  d i f f i 
c u lt  to  see w h y  upon  p r in c ip le  the  u n d e rw r ite r  
shou ld  no t have a lie n  upon th e  sh ip  fo r  th e  pay
m en t o f h is p re m iu m .

I t  is tru e  the  genera l se n tim e n t o f  th e  p ro 
fession is adverse to  th e  existence o i such a 
lien , b u t no m ore so, perhaps, th a n  i t  was to  th e  
ju r is d ic t io n  o f the  a d m ira lty  in  actions upon 
po lic ies o f insurance.

I n  the  case o f The W illia m s  (B row n  s A d 
m ira lty  R eports , 208), perhaps th e  m ost exhaus
t iv e  d is q u is it io n  upon m a r it im e  lie n s  to  be found  
in  the  books, th e  judge  rem arked , page 215 : 
“ W ith o u t any v e ry  th o ro u g h  exam ina tion  a t 
th e  tim e , b u t d ra w in g  m a in ly  upon w ha t we 
had ever assumed to  be th e  law , we ru le d  chat 
a ll m a r it im e  con tracts, made w ith in  th e  scope 
o f the  m aste r’s usua l a u th o r ity , d id  p e r_ se, h y p o 
thecate the s h ip ; and th a t  those o f a ffre ig h tm e n t, 
insurance, towage, th e  f i t t in g  o u t and d ischa rge  of
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vessels, and fo r a id in g  them  in  d is tress, w ere in 
stances o n ly  o f th e  a p p lica tio n  o f  th e  ru le .”  I  
shou ld  have no h e s ita tion  in  a d o p tin g  th e  genera l 
p rin c ip le  the re  announced, th a t a l l  contracts 
w ith in  th e  scope o f th e  m aste r’s a u th o r ity  are 
b in d in g  upon th e  vessel, b u t in  its  a p p lica tio n  to  
th e  c o n tra c t o f insurance, I  th in k  th e  learned 
ju d g e  overlooked the  fa c t th a t  such contracts are 
n o t w ith in  th e  scope o f th e  m aste r’s a u th o r ity  : 
General In te re s t Insu rance  Com pany  v . Buggies  
(12 W hea t., 408), H osie ry. U n ited  States Insu rance  
Com pany  (11 P ick ., 85).

E ve n  a sh ip ’s husband, whose powers w ith  
re g a rd  to  th e  f i t t in g  and equ ipm en t o f a vessel 
are m uch m ore extensive th a n  th e  m aste r’s, has 
no a u th o r ity  to  b in d  the  o th e r p a rt ow ners by 
a co n tra c t o f  insurance : B e ll v. H um phries  (2 
S ta rk ie , 345), Penney v. The W arren  Insu rance  
Com pany  (1 M e tca lf. 10).

The case o f The W illia m s  (u b i sup.) was th a t o f a 
co n tra c t fo r  services in  the  n a tu re  o f salvage, made 
b y  a m aste r whose power was unquestioned, a n d isa  
d ire c t a u th o r ity  o n ly  fo r  the  p ro p o s itio n  th a t a ll 
con trac ts , w h e th e r executed o r  execu to ry, w h ich  
he m akes w ith in  th e  scope o f  h is  a u th o r ity  are 
b in d in g  upon the vessel. O bv ious ly , how ever, the  
learned ju d g e  based h is  op in io n  upon a m nch 
b roader p rin c ip le . O n page 217, re fe r r in g  to  the  
case of The P igs o f  Copper (1 S to ry , 314), he 
observes, “  T h is  ju d g m e n t is  re fe rre d  to  in  th is  
connection  m ore p a rt ic u la r ly  to  i llu s tra te  th e  
p o s itio n  th a t a den ia l o f salvage is n o t a re jec tio n  
o f a p roceeding in  rem  ,- b u t i t  q u ite  as fn lly  
susta ins the  broader p ropos ition , soon to  be con
sidered, th a t  a l l  a u tho rised  m a r it im e  contracts 
p ledge th e  vessel fo r  th e ir  perform ance.”  A g a in , 
on page 222, he says : “  The w id e r p rin c ip le , th a t 
every m a r it im e  agreem ent b inds th e  sh ip  as w e ll 
as the  ow ner, is th a t  upon w h ich  we res t o u r deci
sion. A lth o u g h  th e  a u th o rit ie s  c ite d  in  support 
o f th is  p ro p o s itio n  re fe r to  cases o f salvage, o r 
o f con trac ts  w ith in  th e  scope o f th e  m aster’s 
a u th o r ity ,  and the re fo re  do n o t susta in  i t  to  its  
fu lle s t ex ten t, y e t I  apprehend th e  p rin c ip le  is a 
safe one, and sub ject to  tw o  o r th re e  exceptions, 
w h ich  a t an e a rly  day were im p o rte d  in to  the  
m a r it im e  la w  o f  th is  c o u n try  b y  th e  Suprem e 
C o u rt, fo llo w in g  too c lose ly  th e  E n g lis h  a u th o r i
ties, one w h ic h  m ay be acted upon w ith o u t tre n c h 
in g  upon the  p rope r dom a in  o f the  com m on law. 
So fa r as a d ic tu m  can be an a u th o r ity  i t  is  cer
ta in ly  an a u th o r ity  fo r  the  lie n  o f th e  under
w rite rs .

T he  d o c tr in e  th a t the  a d m ira lty  cou rts  o f th is  
c o u n try  are re s tr ic te d  to  th e  ju r is d ic t io n  exer
cised b y  th e  H ig h  C o u rt o f A d m ira lty  in  E n g 
land a t th e  tim e  o f th e  adop tion  o f o u r con
s t itu t io n  is now so com p le te ly  o ve rth ro w n  th a t  no 
a rg u m e n t can be p ro p e rly  deduced fro m  it .  The 
o n ly  exceptions believed to  e x is t to  th e  ju r is d ic 
t io n  in  rem  o f the  a d m ira lty  ove r m a r itim e  con
tra c ts  is th a t o f supplies fu rn ish e d  to  dom estic 
vessels, established m  the  case of The Gen. 
S m ith  (4 W hea t. 434), and re ce n tly  recognised in  
th e  case o f The L o tta w a n n a  (21 W a ll.) , and th a t 
o f m aste rs ’ wages, he ld  no t to  be the  sub ject o f a 
lie n  in  the  case o f The Steamboat N ew  Orleans  v. 
Phoebus (11 Peters, 175). C on trac ts  fo r  the  con
s tru c t io n  o f vessels w h ich  are recognised as m a ri
t im e  b y  th e  co n tin en ta l codes and a lie n  g iven  
thereby, were also held by  the Suprem e C o u rt in  
th e  case o f Boach  v. Chapm an  (22 H ow . 129) n o t
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to  be su b je c t to  the  a d m ira lty  ju r is d ic t io n  in  any 
fo rm .

I n  d e te rm in in g  w h e th e r a m a r it im e  lie n  exists 
in  fa vo u r o f the  u n d e rw rite r, i t  is  w e ll to  consider 
the  source o f th e  doc trin e  th a t  cou rts  of a d m ira lty  
have ju r is d ic t io n  over po lic ies  o f insurance . The  
sub jec t is fu l ly  discussed in  th e  case o f  The I n 
surance Com pany  v. D u n h a m  (pages 31-38), and 
th e  c o u rt rem a rks  : “  Perhaps th e  best c r ite r io n  
o f th e  m a r it im e  cha racte r o f a con tra c t is  the 
system  o f la w  fro m  w h ich  i t  arises, and by  w h ich  
i t  is governed. A n d  i t  is w e ll know n  th a t the 
con tra c t o f insu rance  sp rang  fro m  th e  la w  m a r i
tim e , and derives a ll i ts  m a te ria l, ru les, and in c i
dents th e re from . . . . These facts go to  show, 
dem onstrab ly , th a t  th e  con tra c t o f  m arine  in s u 
rance is an exo tic  in  the com m on law . A n d  wo 
know  th e  fa c t h is to r ic a lly  th a t i ts  f ir s t  appearance 
in  any code o r system  o f laws was in  th e  la w  m a r i
tim e  as p ro m u lg a ted  b y  the  va rious  m a r it im e  
states and c ities  o f E u rope .”  M e n tio n  is  here 
made o f the  m a ritim e  laws o f th e  ancient R h o 
dians, o f th e  ord inances o f Barce lona, V en ice , 
E lorence, and o f A n tw e rp , and th e  c o u rt fu r th e r  
observes : “  B u t an a d d itio n a l a rg u m e n t is founded 
on the fac t th a t in  a ll o th e r coun tries ,excep t E n g 
land , even in  Scotland, su its  and con trovers ies 
a r is in g  upon th e  co n tra c t o f m a r it im e  insurance 
are w ith in  the ju r is d ic t io n  o f th e  a d m ira lty  o r 
o th e r m arine cou rts . . . .  I t  is also c lea r th a t, 
o r ig in a lly ,  the E n g lis h  A d m ira lty  had ju r is d ic t io n  
oE these as w e ll as o f o th e r m a r it im e  co n tra c ts .”  
T h is  las t rem a rk  is  co rrobora ted  n o t so m uch 
by  pos itive  ad jud ica tions  to  th a t  e ffect as fro m  
th e  language  of th e  com m issions issued to  the  
e a rly  V ic e -A c m ira lty  co u rts  w h ic h  au tho rise  them  
to  take  cognisance of m arine  po lic ies. T h is  
w o u ld  h a rd ly  have been done had such ju r is d ic 
t io n  never been exercised b y  th e  H ig h  C o u rt o f 
A d m ira lty  in  E n g land .

T ra c in g , then, th e  ju r is d ic t io n  o f the  A d m ira lty  
over con trac ts  o f insu rance  to  th e  c o n tin e n ta l law , 
i t  is p e rt in e n t in  th is  connection to  in q u ire  w h e th e r 
th a t law  g ives to  th e  u n d e rw r ite r  a lie n  upon the 
vessel fo r  the  paym en t o f h is  p rem ium s.

A r t .  16 o f the  m arin e  o rd inance  o f L o u is  X IV . ,  
t i t le  “ O f Se izure  o f Vessels,”  in  e n u m e ra ting  the 
persons e n tit le d  to  liens npon sh ips, m akes no m en
tio n  o f u n d e rw r ite rs , b u t  V a lin , in  com m en ting  
upon th is  ord inance, book 1, lib . 14, sect. 16, says : 
“  I f  th is  a rtic le  has n o t m en tioned  them  (th e  u n d e r
w r ite rs ) , i t  is p robab ly  because th e  ord inance takes 
i t  fo r  g ra n te d  in  m any a rtic les  under th e  t i t le  o f 
‘ insurance ,’ th a t th e  p re m iu m  is  paid in  cash a t 
th e  tim e  the  p o licy  is signed, w h ile , b y  th e  custom  
o f th is  place and o f  m an y  o thers, i t  is  pa id  a fte r 
the  a rr iv a l o f th e  sh ip  a t a p o r t  o f sa fe ty. H o w 
ever th is  m ay be, the  in s u re r o f a vesselhas d o u b t
less a lie n  (p riv ilege ) upon h e r fo r the paym e n t of 
h is  p re m iu m  as the  in s u re r o f  a cargo has a lien  
upon i t .  T h is  lie n  ra n ks  w ith  th a t o f th e  lender 
upon b o tto m ry  and w ith  m a te ria l m en.”

A  p riv ile g e  is defined by A r t .  2095 o f th e  C iv il 
Code as “  a r ig h t  w h ich  the  cha rac te r o f  th e  c re d it 
g ives to a c re d ito r to  be p re fe rred  to  o th e r c re d i
to rs  even m ortgagees (hypothécaires).”  I f  n o t 
analagous in  a ll respect to  ou r “  lie n ,”  i t  a u tho 
rises th e  lik e  pre ference in  p a ym e n t to  c la im s 
w ith in  its  scope fro m  the  proceeds in  cou rt.

E m e rig o n  trea ts  th e  co n tra c t o f insu rance  as 
analogous to  th a t  o f M a r it im e  L oan  o r  b o tto m ry , 
and observes (E m er. on M a r it im e  Loans, chap. 1,

The Dolphin.
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sect. 4) : “  I n  th e  one con tra c t th e  le n d e r bears 
th e  sea r is k s  ; in  th e  o ther, th e  u n d e rw r ite r.
I n  th e  one, th e  m a r it im e  in te re s t is th e  p rice  
o f th e  p e ril, and th is  te rm  corresponds w ith  
th e  p re m iu m  w h ic h  is  pa id  in  the  o th e r. In . 
e ith e r case i t  is in cu m b e n t upon th e  p la in t if f  to  
p rove  th a t  th e  co n d itio n  has been fu lf il le d . I n  
case o f  a s u it  i t  lie s  upon  th e  lende r, in  o rde r to  
ren d e r th e  co n tra c t o f m a r it im e  loan executory, to  
show th a t  th e  sh ip  has a rrive d  a t her p o r t  o f d e s ti
n a tio n  in  safety ; and in  an a c tio n  on a p o lic y  o f 
insu rance  i t  lies upon  th e  assured to  p rove  the  
loss, cap ture , o r  sh ip w reck  o f th e  vessel. T he  
po lic ies o f insu rance  made on loose sneets of 
paper create a lie n  on th e  p ro p e rty  o f th e  pa rties , 
p ro v id e d  th e y  are executed before sw orn  b roke rs  
o r no taries  ; b u t  th e  o th e r con trac ts  do n o t create 
such a lie n  unless th e y  are recorded by a n o ta ry  in  
h is  p u b lic  re g is te r, in  th e  sw orn  fo rm  as o rd in a ry  
con trac ts .”

A g a in , in  h is  w o rk  upon  th e  co n tra c t o f In s u 
rance, ch. 3, sect. 9, E m e rg io n  says : “  T he  o rd i
nance h a v in g  rega rded  th e  p re m iu m  as pa id  m  
cash upon s ig n in g  the  po licy , th e  in s u re r, w ho  had 
n o t been pa id , was n o t placed am ong c red ito rs  
whose ra n ks  and preferences are de term ined  by 
a rtic les  16 and 17. T it le  “  Se izure  o f Vessels. 
F ro m  th is  silence i t  has been o ften  co n c lu d e ! that; 
the  in s u re r had no p riv ilege ,because  i t  is said the  
m a tte r  o f p riv ile g e  is  s lr ic t i ju r i s  (d ro it é tro it)  i t  is 
necessary th e y  be expressly  bestowed (deferes) b y  
law , and i t  is neve r p e rm itte d  to  extend  them  
fro m  one case to  ano the r, because o f equal o r 
supe rio r equ ities . B u t  i t  shou ld  be considered 
th a t  the  p re m iu m  o f insurance is com prised in  the  
expense o f the  e qu ipm en t o r b u ild in g ; i t  becomes, 
then, in  some measure, p a r t  o f th e  th in g  insured , 
^ h ic h  by  th is  means is  p resum ed to  have an in 
creased va lue  (v a lo ir  davantage). C onsequently , 
the p r iv ile g e  w h ich  th e  o rd inance  accords to  the 
seller o r m a te r ia l m an o u g h t to  be com m on to  the  
in su re r, a c re d ito r  to  the  am oun t o f h is  p re m iu m .

. I n  su p p o rt o f th is  d o c trin e  the learned  a u th o r 
cites several decrees of th e  tr ib u n a ls  o f commerce.

So, also, A la u z e t des Assurances, P t. 2, Sect. 2, C h . 
15 : « I t  is ra re  th a t m a ritim e  p re m iu m s are paid 
in  cash ; they  are se ttled  genera lly  in  notes ca lled 
p re m iu m  notes (b ille ts  de p rim e) the  m a tu r ity  o t 
^ h ic h  varies  w ith  th e  le n g th  o f th e  voyage and 
the  usage o f th e  place ; the lie n  o f th e  in s u re r is 
preserved fo r  th e  paym en t o f th e  notes ; th e y  are 
» o t considered as w o rk in g  a nova tion , p rov ided  
always th e  d ischarge  (quittance) be not^ absolute, 
and th e  o r ig in  o f th e  notes n o t d o u b tfu l.
^  See also Cleisac, P . 237, 318, 323, and 363. 
P o th ie r des Assurances, Ch. 3, A r t .  3, sect. 2. 
B ou lay  P a ty , vo l. 1, t i t .  1, sect. 2. . . .

I f  any doubts, however, ever ex is ted  in  th e  la w  
° f  F rance , w ith  re g a rd  to  th is  lien , th e y  are p u t to  
res t by  A r t ic le  191 of the  com m ercia l code, w h ich  
reads as fo llo w s  : “  P r iv ile g e d  debts are th e  fo llo w 
in g , and in  th e  o rde r in  w h ich  th e y  are classed :

1. J u d ic ia l costs and o th e r charges in c u rre d  in  
o b ta in ing  a sale o f the  vessel and a d is tr ib u t io n  ot 
th e  p rice .

2. T he  charge fo r  p ilo tage , tonnage, h o ld  fees, 
® o o rin g , and dockage.

3- T he  wages o f the  keeper, and th e  expenses ot 
g u a rd in g  the  vessel fro m  the  t im e  o f h e r en trance  
to  p o rt to  th e  sale.

4. T he  Btorage o f  h e r r ig g in g ,  tack le , and ap
parel.

5. T he  expenses o f re p a ir in g  the  vessel, r ig g in g ,  
and appare l since her entrance in to  p o rt fro m  her
la s t voyage. .

6. W ages and pay o f th e  cap tam  and crew  em 
p loyed  in  th e  la s t voyage.

7. T he  sums loaned to  th e  captam  fo r th e  neces
sary expenses o f the  vessel d u r in g  th e  la s t voyage, 
and the  re im bursem en ts  o f th e  p rice  o f goods sold 
b y  h im  fo r  th e  same purpose.

8. The sunns due to  th e  vendor, m a te r ia l m en, 
and w o rkm e n  em ployed  in  h e r co n s tru c tio n , i f  she 
has n o t ye t made a voyage, and those due to  
c re d ito rs  fo r fu rn is h in g  w o rk , labour, and fo r  re 
f i t t in g ,  v ic tu a llin g , o u tfits , and equ ipm en ts  before 
the departu re  o f th e  vessel, i f  she has a lready
m ade a voyage. .

9. T he  sum s loaned on b o tto m ry , on th e  r ig g in g , 
and appare i fo r  repa irs , v ic tu a llin g , o u tf it ,  e q u ip 
m en t before th e  d e p a rtu re  o f the  vessel.

10. The  am ounts o f the  p rem ium s o f insu rance  
effected on th e  h u ll,  r ig g in g  apparel, o u t f it  and 
e qu ipm en t of th e  vessel fo r  he r la s t voyage.

11. The  in d e m n ity  due to  the  fre ig h te rs  fo r  n o t 
d e liv e rin g  goods laden on board o r  fo r  the  losses 
w h ic h  th e  goods m ay have susta ined fro m  th e  de
fa u lt  o f th e  cap ta in  o r crew .

T he  c red ito rs  com prised in  each o f the  num bers 
o f th e  p resen t a rtic le  sha ll have a co n cu rre n t lie n  
on the  vessel fo r  the  am oun t o f th e ir  demand, ana 
in  case o f  insu ffic iency , th e  price  o f th e  vessel sha ll 
he d iv ided  equa lly  am ong them  (i.e., those o t the
same class) in  p ro p o rtio n  to  th e  am ount due to  each.

I n  a recent w o rk  upon th e  com m ercia l code ot 
F rance , b y  E d m o n d  D u fo u r, (P a ris , 1859,) in  speak- 
in  g  o f th is  a rtic le , sect. 215, the a u tho r observes, W e
see th a t i f  th e  code has a d m itte d  th is  op in io n  (ot
V a lin )  as to  the  p r in c ip le  o f the  lie n , i t  has la rg e ly  
m od ifie d  th e  com binations. The u n d e rw rite rs  are 
s t i l l  p a id  before the  sh ippers, b u t  th a t  is a ll. x bey 
are ranked  a fte r the  m a te r ia l m en, w ho are placed 
tw o  degrees above them  iu  th e  scale o f liens. 
T h e y  are also d istanced b y  tenders upon b o tto m ry , 
w ho  im m e d ia te ly  precede them . T h is  c lass ifica
t io n  appears to  me m ore  ra tio n a l th a n  th a t Ol 
V a lin . F o r, th e  t r u th  is, in su rance  is  o n ly  a 
p riv a te  a ffa ir  o f th e  insu re d , i t  is  a v e ry  p roper 
act o f prudence, i t  c e rta in ly  m e rits , and i t  pos
sesses, a ll th e  sym path ies o f th e  law , b u t i t  is , 
a fte r a ll, o n ly  a passive e lem ent o f nav ig a tion . 
I t  ra th e r  repa irs  d isasters th a n  comes d ire c t ly  
in  a id  o f them  and  its  e ffo rts . I t  is  o therw ise  
w ith  th e  m a te ria l men, as w e ll as w ith  tenders  
upon b o tto m ry . I t  is the  labou r o f th e  one, ana 
th e  goods o r  th e  m oney o f the  o ther, w h ich  p e r
m it  the  vessel to  u ndertake  its  voyage. There is 
th e n  in  th e ir  fa v o u r a reason fo r  preference, w h ich  
is n o t w h o lly  a rb it ra ry ,  and the  code has done 
w e ll in  recogn is ing  i t . ”  T he  n a tu re  o f th is  lie n  is  
discussed a t le n g th , and is app lied  as w e ll to  tu n e  
polic ies, as w e ll as to  polic ies, o r to r  a s ing le

T° I  A  recent adm irab le  d ic tio n a ry  o f th e  m a r it im e  
la w  o f F rance , by A ld r ic k  O aum ont, P aris , 1867, 
under th e  head of m arine  insurance, sect. 141, th e  
a u th o r obse rves: “  A  lie n  is  a ttached t0  the
p re m iu m  fo r  th e  las t voyage, i f  i t  be th a t  made 
d u r in g  th e  life  o f th e  po licy  upon th e  h u ll.  I h is  
lie n  fo r  th e  la s t voyage, re s u lt in g  fro m  A r t ic le s  
191 and 192 exists w hereve r th e re  is  a  po licy  
executed. T he  in su re d  w ho, asse rting  h is  r ig h t  
to  s u it, has attached th e  proceeds o f the  sh ip  fo r  
the  am oun t o f h is  p rem ium , is  n o t p e rm itte d  to

Y ol. I I I . ,  N. S.
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c la im  a lie n  fo r  th e  increase o f p re m iu m  fo r  th e  
t im e  d u r in g  w h ich  n a v ig a tion  is  closed. A n y  
n u m b e r o f voyages made d u r in g  the  tim e  fixed  fo r  
th e  d u ra tio n  o f the  insurance are considered as 
one and the  same voyage. The  b ro k e r has a lie n  
upon the sum assured fo r  the  p re m iu m  w h ich  he 
has paid. The  liens fo r  p rem ium s o f insurance  
upon  p ro p e rty  ra n k  o n ly  a fte r th a t accorded to  
con tra c ts  o f  b o tto m ry . T hey co n s titu te  an expense 
m ade fo r  th e  p rese rva tion  o f the  res. I n  case 
w here  an insurance  upon  the  h u ll has been made 
fo r  a lim ite d  tim e, the u n d e rw rite rs  have a lie n  
upon the  sh ip , n o t o n ly  fo r  the  p rem ium s o f  the  
la s t voyage, b u t also fo r the  e n tire  p re m iu m  due 
u n d e r th e  p o lic y .”  I n  support o f these va rious 
cons tru c tio n s  o f A r t ic le  191, th e  a u th o r cites 
op in ions  o f the  C o u rt o f Cassation o f th e  Im p e r ia l 
C o u rt o f Bordeaux, and Rouen, and A ix ,  and o f 
th e  T r ib u n a l o f Com m erce o f M arse illes.

F ro m  these a u th o rit ie s  1 g a th e r the  fo llo w in g  
su m m a ry  o f F rench  la w  upon th is  sub jec t :

1. T h a t th e  M a rin e  O rd inance  o f L o u is  X I V .  
d id  no t expressly  recognise the  lie n  o f  th e  u n d e r
w r ite r ,  b u t in  th is  reg a rd  i t  was he ld  n o t to  be 
exclus ive, and  the  p re m iu m  was genera lly  (pe r
haps n o t u n ive rsa lly ) he ld  b y  th e  cou rts  as a p r i 
v ile g e d  debt.

2. T h a t th e  p r iv ile g e  o f th e  u n d e rw r ite r  fo r  
paym e n t o f th e  p rem ium  due upon the p o lic y  fo r  
th e  la s t voyage is expressly recognised by A r t .  191 
o f  the  Code o f Com merce, and th a t  such  p r iv ile g e  
is  a lso extended to  t im e  policies.

3. T h a t th is  p riv ile g e  is  n o t w a ived  b y  ta k in g  
p re m iu m  notes, unless i t  is the reby  in tended  to  be 
d ischarged . N o w , i f  th e  Suprem e C o u rt adopted 
th e  C o n tin e n ta l law  in  respect o f ju r is d ic t io n  over 
con trac ts  o f insurance, m u s t i t  n o t be presum ed 
lo g ic a lly  to  have adopted i t  as an e n tire ty , and no t 
b y  piecemeal. I t  c e rta in ly  seems so to  me, and i t  
goes ve ry  fa r  to  ju s t ify  th e  language used b y  the 
c irc u it  ju d g e  in  the  case o f  The W illia m s  (B ro w n ’s 
A d m . Rep. 208). I t  is  c la im ed, however, th a t 
these con trac ts  are made e xc lus ive ly  upon the  
c re d it  o f the owner. I f  th is  were so, i t  m ig h t be 
p resum ed in  a p a rt ic u la r  case th a t  th e  lie n  was 
th e re b y  waived, b u t w ith  th e  exception o f supplies, 
repa irs , and m ate ria ls  fu rn ish e d  in  th e  home po rt, 
th e  m ere  fac t th a t  th e  con trac t is made by  the  
o w n e r does n o t im p o r t a w aver o f lien . T here  is 
no  d o u b t o f the  existence o f  such lie n  in  fa v o u r o f 
seamen, a lth o ug h  h ire d  by th e  ow ner in  p e rso n ; 
n o r  in  fa v o u r o f sh ippers, w here th e  co n tra c t o f 
a ffre ig h tm e n t is  made w ith  the  ow ner. N o r  is  i t ,  
I  believe, any ob jec tion  to  th e  lie n  o f a lender 
upon  b o tto m ry , th a t th e  bond was made b y  the 
ow ner.

In  th e  n a tu re  of the  co n tra c t its e lf I  see no reason 
fo rb id d in g  such lie n  to  th e  u n d e rw r ite r  w h ich  does 
n o t a pp ly  w ith  equal fo rce to  th e  sa lvor o r  m a te ria l 
m an. T h e ir  con tra c ts  d iffe r  m a in ly  in  th e  fac t 
th a t  th a  services o f the  u n d e rw r ite r  are rendered  
o n ly  upon a con tingency  w h ich  m ay never happen. 
T h a t  the  question has never before arisen is  due, 
as before observed, so le ly to  the  fa c t th a t  the  
co n tra c t o f m a rin e  insurance was n o t g e n e ra lly  
recognised as m a r it im e  u n t i l  the  op in io n  was p ro 
nounced  in  The Insu rance  Com pany  v. D u rh a m  
<11 W allace, 1). U n d e r th e  ru l in g  in  th is  case, I  
fee l constra ined  to  ho ld  th a t  the  co n tra c t o f in s u r 
ance be ing  m a r it im e  in  its  characte r, th e  u n d e r
w r ite r  is e n tit le d  to  a lie n  upon th e  sh ip  fo r  th e  
p a ym e n t o f h is p re m iu m , a lthough , fo r th e  reason

g iven  b y  D u fo u r, I  th in k  i t  shou ld  ra n k  in  th e  
low est class of s t r ic t ly  m a r it im e  liens. I  th in k ,  
how ever, th e  lib e l is de fective  in  th is  case, in  
fa il in g  to  a ve r the  names o f  th e  pa rties  insu re d , 
and the cha rac te r and e x te n t o f th e ir  in te re s ts  
in  the  vessel. I  t h in k  i t  shou ld  also appear th a t 
th e  p o lic y  was a m arin e  p o licy , o r  a t least th a t  i t  
covered tho  vessel d u r in g  the  season o f n a v ig a tion . 
I  rega rd  i t  as v e ry  d o u b tfu l w h e th e r an o rd in a ry  
fire  p o licy  cove ring  a vessel w h ile  ly in g  a t the  
w h a r f  d u r in g  the  w in te r ,  w o u ld  be the  sub jec t of 
A d m ira lty  ju r is d ic t io n . The  above qu o ta tio n , fro m  
C aum ont, c it in g  a ju d g m e n t o f  the T r ib u n a l o f  
C om m erce a t M arse illes, a p p a re n tly  supports  th is  
op in ion . T he  schedule annexed to  the  lib e l seems 
to  ind ica te  th a t the  po lic ies were issued cove rin g  
separate m oie ties o f  th e  vessel. T h is , however, 
shou ld  be made d is t in c t ly  to  appear.

I  th in k  I  see considerable d if f ic u lty  in  e n fo rc in g  
th e  lie n  o f  au u n d e rw r ite r  upon an u n d iv id e d  in 
te re s t o f  a p a r t  ow ner, especia lly  i f  th e  proceed ing  
w ere an o r ig in a l one, aga ins t th e  vessel its e lf,  and  
n o t aga ins t i ts  proceeds o f sale. T he  same d if f i
c u lty , however, fre q u e n tly  occurs in  connection  
w ith  th e  m ortgages upon u n d iv id e d  in te re s ts , and I  
shou ld  n o t reg a rd  i t  as insuperab le ; and i f  i t  shou ld  
appear th a t each m o ie ty  o f h is  vessel was covered  
by a lie n  o f the  same a m oun t, th e  question  cou ld  
be easily so lved, as th e  e ffect w ou ld  be p ra c t ic a lly  
th e  same as i f  the  e n tire  vessel was covered b y  a 
s ing le  po licy . T he  d if f ic u lty  w ith  th e  lib e l in  th is  
case is, th a t  i t  has been a tte m p te d  to  em p loy  th e  
o rd in a ry  b la n k  lib e ls  fo r supp lies  in  actions fo r 
p re m iu m s, fo r  w h ich  th e y  are b ad ly  adapted.

U p o n  th is  la t te r  g ro u n d , the  exceptions to  the 
lib e ls  m u s t be susta ined , w ith  leave to  amend.

HOUSE OF LORDS.
Reported  by C. E . M a ld e n , Esq., B a rris te r-a t-L aw .

June  27 and  29, J u ly  3 an d  27, 1876.
(B efore  L o rd s  C h e l m s f o r d , H a t h e r l e x , O ’ H a g a n , 

and S f.l b o r n e ) .

A n d e r s o n  a n d  o t h e r s  v . M o r ic e  ; M o r ic e  v .
A n d e r s o n  a n d  o t h e r s .

o n  a p p e a l  f r o m  t h e  c o u r t  o f  e x c h e q u e r  c h a m b e r

IN ENGLAND.
M a rin e  insu rance— In su ra b le  interest,— Commence

m ent o f  r is k — P e r ils  o f  the seas— Evidence.
The appe llan t contracted f o r  the purchase o f  rice  in  

the fo llo w in g  terms : “ B ough t f o r  account o f  A ., 
o f  B . and  Co., the cargo o f  new crop Rangoon rice  
per Sunbeam.”  The day a fte r m ak ing  th is  contract 
the app e lla n t in su re d  the r ice  a t a n d  f ro m  R a n 
goon to the U n ited  K ingdom , “  as in te rest m ay  
appear.”  The ship proceeded to R angoon, and  
a fte r the grea te r p a r t  o f  the cargo had been 
shipped, she suddenly sank a t her anchors, in  
f in e  weather, an d  the rice  a lrea d y  shipped was 
w h o lly  lest. I n  an  action  on the po licy.

M eld, by L o rds  Chelm sford and  H a th e rle y  (a ffirm in g  
the ju d g m e n t o f  the court below), th a t the appe l
la n t had  no insu ra b le  in terest in  the rice, i t  no t 
being a t h is r is k  t i l l  the cargo was completed. 
B y  L o rds  O’H a g a n  an d  Selborne contra .

The evidence tended to show th a t the ship was sea- 
ivo rth y  and  in  good re p a ir  on the voyage to the 
p o rt where she was lost, and  no d irec t evidence 
was, o r could be given, w hy she sank.
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Held, (a ffirm in g  the ju d g m e n t o f  the cou rt below), 
th a t there wan evidence o f  a  loss by the p e rils  
in su re d  aga inst. .

T his  was an ac tion  on a po licy  o f insurance  on a 
cargo of goods and m erchandise, a t and fro m  
Rangoon to  th e  U n ite d  K in g d o m .

The p la in t if fs ,  A nde rson  and Co., w ere  m e r
chants  in  London , and on 2nd  Feb. 1871, th e y  
en tered  in to  a co n tra c t fo r  the  purchase o f  a 
cargo o f Rangoon rice  in  these te rm s :

“  B o u g h t fo r account o f A nd e rson  and Co. o f 
B o rra d a ile  and Co., the  cargo  o f new crop Rangoon 
rice  p e r Sunbeam, 707 tons re g is te r, N o . 1254, in  
Veritas, a t 9s. l | d .  per cw t. cost and fre ig h t,  
expected to  be M a rc h  sh ipm en t, b u t  co n tra c t to  
t>e v o id  shou ld  vessel no t a rr iv e  a t R angoon before 
A p r i l  1871. P aym en t b y  se lle r’ s d ra ft  on purchaser 
n t  s ix  m on th s ’ s ig h t, w ith  docum ents attached.

T h e  fo llo w in g  day they  effected an insurance  w ith  
th e  defendant M orice  in  these w o rds : “ A t  and 
fro m  R angoon to  any p o rt o r place o f d ischarge  in  
th e  U n ite d  K in g d o m  o r C o n tin e n t, b y  th e  S u n 
beam, w a rra n te d  to  sa il fro m  Rangoon on o r before 
the  f ir s t  o f A p r i l ,  on rice , as in te re s t m ay appear. 
A m o u n t o f invo ice  to  bo deemed th e  va lu e ; 
ave rage  payable  on e ve ry  500 bags. T he  said 
m erchandises are an d  sha ll be va lued  a t 55001., 
P art o f 6000Z.”  , „  ,

The  Sunbeam  a rr iv e d  a t Rangoon in  b a lla s t on 
2n d  M a rch  1871, and anchored a t the  u sua l place 
h y  tw o  anchors. She began to  load  th e  r ice  on 
9 th  M a rch , and con tinued  loa d in g  t i l l  th e  30th, on 
■which day about five -s ix th s  o f the  ca rgo  was on 
hoard, and  th e  rem a inde r was in  lig h te rs  alongside, 
she th e n  sudden ly  began to  leak v e ry  fas t, and 
su n k  a t h e r m oorings on th e  fo llo w in g  day.

E v idence  was g iven  th a t she had been th o ro u g h ly  
overhau led  and reclassed in  1869, and  had been 
q u ite  seaw orthy  in  severa l long  voyages, in c lu d in g  
th e  voyage to  R angoon, and had been exam ined 
hy the cap ta in  w h ile  ly in g  there.

A f te r  th e  loss th e  cap ta in  s igned  b il ls  o f la d in g  
fo r  the cargo ac tu a lly  sh ipped, w h ich  were indorsed  
to  th e  p la in tif fs . The  sellers d rew  b il ls  o f exchange 
fo r  the  p rice  w h ich  th e  p la in t if fs  d u ly  accepted and 
m et.

T he  a c tio n  was tr ie d  be fore  B re t t ,  J ., a t the  
s it t in g s  in  L o n do n  a fte r H ila ry  T e rm  1873, when 
th e  ju r y  found  a v e rd ic t fo r  th e  p la in tif fs , leave 
b e in g  reserved to  th e  de fendant to  m ove to  en te r 
a v e rd ic t on th e  g round  th a t the re  was no evidence 
° f  a loss b y  th e  p e rils  in su re d  aga inst, and th a t 
th e re  was no in su ra b le  in te re s t in  th e  p la in tif fs .

A  ru le  was a cco rd in g ly  ob ta ined , b u t  i t  was d is 
charged b y  th e  C o u rt o f C om m on Pleas (L o rd  
C ole ridge , C .J., B re t t ,  and Denm an, J J .)  as re 
po rted , ante, vo l. 2, p . 424.

O n appeal to  th e  E xcheque r C ham ber (B ram - 
■well, P o llo ck , and A m p h le tt,  B B ., B la ckb u rn , 
L u sh , and Q uain , JJ .)  th e  decision o f th e  C o u rt of 
Com m on Pleas was a ffirm ed  on th e  question  o f a 
loss by th e  p e rils  in su re d  aga inst, b u t reversed 
ou th e  question  o f th e  p la in t if fs  h a v in g  an in s u r
able in te re s t in  the  rice  before th e  lo a d in g  was 
com pleted, Q uain, J., d issen ting  fro m  the  m a jo r ity  
° f  th e  c o u rt on th is  p o in t (ante, vo l. 3, p . 31).

Cross appeals were then brought to the House 
of Lords.

S ir  I I .  James, Q .C. W a tk in  W illia m s , Q.C., and 
" •  C'. M athew , appeared fo r  A nde rson  and Co., the 
p la in tif fs , below.

B u tt,  Q.C. and  Cohen, Q .C., fo r  M r. M orice , th e  
de fendant below.

T he  same a rgum en ts  w ere u rged , and tn e  same 
a u th o rit ie s  re lie d  on, as in  th e  cou rts  below .

J u ly  27.— T h e ir  L o rd sh ip s  gave ju d g m e n t as

f0 lL o rd  C h e l m s t o r d .— M y  L o rd s ,— The question  
to  be de term ined  upon th is  appeal is one o f some 
d if f ic u lty ,  and i t  has g iven  r ise  to  a g rea t d iv e rs ity  
o f ju d ic ia l op in ion . I t  m ay be th u s  s h o rtly  s ta te d : 
W h e th e r th e  appellant, u n d e r a co n tra c t fo r  th e  
purchase o f a cargo of r ice  to  be sh ipped  on board 
a vessel called th e  Sunbeam, had any p ro p e rty  in  
th e  rice , o r had in c u rre d  any r is k  in  respect o t i t  
so as to  g ive  h im  an insu rab le  in te re s t a t the  tim e  
o f the  to ta l loss o f the  vessel and cargo.

H a v in g  rega rd  to  th e  te rm s  o f th e  co n tra c t to r  
th e  purchase o f the  rice , i t  is  c lear to  m y  m in d  
th a t  i f  th e  in te n tio n  o f th o  parties is  to  be co l
lec ted  fro m  th a t docum en t alone, no in te re s t in  
th e  r ice  passed to the  b uye rs  t i l l  th e  cargo was 
com ple ted, fo r  paym e n t was to  be m ade o n ly  w hen 
th e  lo a d in g  was f in is h e d : {Appleby  v . M yers, L .  
Rep. 2 C. P. 651 ; 14 L .  T . Rep. N . S. 669.; B u t 
a lth o u g h  th e  pu rchaser o f a cargo m ay have no 
in te re s t in  i t  u n t i l  th e  happen ing  o f a ce rta in  
event, as, fo r  instance, u n t i l  th e  d e live ry , he m ay, 
i f  he please, expressly  take  upon h im se lf a ll the  
r is k s  and dangers o f th e  vo ya g e , as in  Castle
v. P la y fo rd  (ante, vo l. 1, p. 255; L . Rep. 7 E x. 98, 
26 L  T . Rep. N . S. 315), a lth o ug h , w ith o u t a 
s t ip u la t io n  to  th a t  effect, he w ou ld  n o t be affected 
b y  anyth ing : w h ich  m ig h t  happen to  th e  cargo in
its  tra n s it  to  h im . _ . ...

I n  th e  presen t case i t  is  contended th a t e ith e r 
u n d e r th e  co n tra c t its e lf  the  buye rs ’ r is k  began 
as soon as any r ice  was shipped on board  th e  
Sunbeam, o r th a t  th e  act o f e ffe c ting  an insurance 
on the  r ice  by th e  p la in t if fs  was an agreem ent 
on th e ir  p a r t  to  u n dertake  the  r is k . A ssu m in g  
th a t  th e  in te n tio n  o f th e  pa rties  can be im plied, 
from  th e ir  acts, and so become a te rm  in  the  con
tra c t, th e  acts o u g h t to  be such as to  m an ifes t 
th a t in te n tio n  w ith o u t any a m b ig u ity , ih e  acts 
re lie d  upon in  th is  case are a notice  fro m  the  
vendors to  th e  purchasers to  e ffect an insurance  
on th e  r ice  in  th e  Sunbeam, and a p o lic y  o f in s u r 
ance effected b y  th e  purchasers a cco rd in g ly , de
s c r ib in g  th e  a d ven tu re  as “ b e g in n in g  u pon  the 
goods and m erchandises fro m  the  lo a d in g  the reo f 
aboard the  ship, and to  con tinue  and endure d u r in g  
h e r abode a t R angoon,”  &c. B u t i t  seems to  me 
clear th a t, unless a ehauge was p roduced in  the  
r ig h ts  and lia b ilit ie s  o f th e  p la in t if fs  under the  
co n tra c t b y  th e ir  u n d e rta k in g  th e  insurance, th e y  
cou ld  have had no in te re s t in  th e  rice  u n t i l  a 
com ple te  cargo had  been shipped. B u t,  a lth o u g h  
th is  was th e ir  pos ition  in  re la tio n  to  th e  co n tra c t 
its e lf,  th e y  had a co n tin g e n t benefit w h ich  m ig h t 
accrue to  them  fro m  th e  com p le tion  o f th e  cargo 
on board th e  Sunbeam, and its  safe d e live ry . 
T h is  co n tin ge n t bene fit was one on expected 
p ro fits , and, a lth o ug h  i t  w ou ld  n o t be p ro tected  
b y  an insurance  on th e  rice  (Lucena  v . Craw
fo rd  2 B . &  P-, N . R ., 269), y e t th e  p la in t if fs  
h a v in g  th a t co n tin ge n t in te re s t in  th e  safety 
o f th e  cargo, m ig h t n o t be ind isposed to  take  upon 
them selves an insurance aga inst i ts  loss, m ore  
especially as th e y  w ou ld  have an in te re s t m  th e  
rice  its e lf  a t R angoon as soon as the  cargo shou ld  
be com pleted. T he  question  is, d id  th is  insurance 
th ro w  the r is k  o f the  loss o f th e  rice  upon them  ?
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D id  they, by  u n d e rta k in g  i t ,  im p lie d ly  agree w ith  
th e  vendors th a t, i f  the  rice  was destroyed a fte r  
any p a rt had been shipped on board the  Sunbeam, 
the  loss should be th e irs?  D id  th is  act change the  
na tu re  o f th e  con trac t, th e  s tip u la tio n s  of w h ich , 
enab ling  the  vendors to  take  th e  b i l l  o f la d in g  
in  th e ir  own name and to  send i t  fo rw a rd  w ith  the 
d ra u g h t, were p r im a  fa c ie , th o ug h  n o t conclusive, 
evidence o f the  in te re s t and p ro p e rty  rem a in in g  
in  them  ? W h a t was the n a tu re  o f th e  r is k  w h ich  
th e  p la in t if fs  were supposed to  have und erta ke n  ? 
I n  the  w ords o f B la c k b u rn , J., in  Castle  v. P la y  fo rd ,  
i t  was, “  I f  the  p ro p e rty  perishes by  danger o f the 
seas, I  sha ll take  the  r is k  of h a v in g  lo s t th e  p ro 
p e rty , w h e th e r i t  be m in e  o r  n o t.”  I f  th is  was 
re a lly  th e ir  u n d e rta k in g , every bag o f rice  sh ipped 
on board the  Sunbeam  was a t th e ir  r is k , and the  
loss of i t  m u s t have fa lle n  upon them . B u t the 
C o u rt o f C om m on Pleas held th a t, as th e  p la in t if fs  
w o u ld  no t, i f  the  sh ip  had sailed and a rr iv e d  w ith  
w h a t was on hoard o f h e r when she sank, have 
been ob liged  to  accept w h a t was on board, th e y  were 
n o t bound to  pay fo r  th e  rice  w h ich  was on board 
and lo s t w hen the  sh ip  s a n k ; fro m  w h ich  i t  w o u ld  
seem to  fo llo w  th a t th e  p la in t if fs  were n o t exposed 
to  any r is k  o f loss before a com plete cargo had been 
sh ipped on board the  Sunbeam.

T here  be ing , there fore , c o n flic t in g  evidence o f 
in te n tio n  as to  the  in te re s t in  the  r ice  passing 
to  the purchasers o r re m a in in g  in  th e  vendors, 
th e  e ffec t o f the  w r it te n  co n tra c t be ing  th a t  
th e  in te re s t was to  con tinue  in  the  vendors 
u n t i l  th e  com p le tion  o f  the cargo, and th e  
consent of the  purchasers to  in su re  no t s h ift in g  
th e  p ro p e rty  d u r in g  th e  lo a d in g  and before the  
cargo was com plete, and i t  be ing  a t the  u tm o s t an 
in d ica tio n  of in te n tio n  to  assume th e  r is k , I  th in k  
y o u r L o rd sh ip s  shou ld  n o t lo o k  o u t o f the  con
tra c t, b u t de term ine  th e  r ig h ts  and the  l ia b i l i 
tie s  o f the  pa rties  by  i t  alone. I t  was n o t d ispu ted  
th a t  b y  the  te rm s of the  co n tra c t th e  p la in tif fs  were 
n o t bound to  ta ke  less than  a com plete cargo 
o f rice , and th a t th e y  had an o p tio n  e ith e r to  
accept o r  re je c t a p a rt cargo. I f  th e y  had exer
cised th is  op tion  b y  accep ting  w h a t was on 
board before the  Sunbeam  sank as a fu lf ilm e n t 
o f th e  co n tra c t on the p a rt o f th e  vendors, they  
w ou ld  have had an insu ra b le  in te re s t in  th e  rice  
a t th e  t im e  o f th e  loss.

T he  C o u rt o f C om m on Pleas th o u g h t th e  
p ro p e r ty  had  n o t passed o u t o f th e  vendors 
a t th is  tim e , b u t th e y  w ere o f op in io n  “  th a t 
the re  was such an a p p ro p ria tio n  of the  rice  
on board to  the  co n tra c t as to  p re v e n t th e  
se lle rs fro m  w ith d ra w in g  th a t r ic e  w ith o u t the  
consent o f th e  b u y e r ; ”  thus  a p p a re n tly  f ix in g  
th e  b u y e r w ith  the  r is k  of th e  rice , fro m  tim e  to  
tim e , as i t  was p u t on board. U pon  th is , B la c k 
bu rn , J., in  h is  ju d g m e n t in  th e  E xcheque r 
C ham ber, observed, “  I f  we cou ld  see a n y th in g  to  
ind ica te  an in te n tio n  th a t as each bag was shipped 
i t  should be a t th e  buye rs ’ r is k , we should th in k  
i t  in d ica ted  an in te n tio n  th a t i t  should n o t he 
taken  o u t w ith o u t h is  co n se n t; b u t we cannot 
fin d  a n y th in g  to  th is  e ffec t.”

N o w , an in te n tio n  th a t  each bag o f rice  
sh ipped shou ld  be a t th e  r is k  o f th e  purchasers 
was necessary to  be established as a founda 
t io n  fo r  th e  a rg u m e n t m a in ta ined  by the  
learned counsel fo r  th e  appellants , th a t, i f  p a rt 
o f th e  r ic e  had been shipped and had been 
damaged w h ile  on board, th e  vendors  m ig h t,

w ith o u t rem o v in g  i t ,  have gone on lo a d in g  th e  
rice  u n t i l  a fu l l  cargo had been p u t on board, and 
have de live re d  i t  to  th e  purchasers, w ho  w o u ld  
have had no o p tio n , b u t  m n s t have aceepted i t  a» 
a fa ith fu l perform ance o f th e  con trac t. S ir  H .  
James w e n t fu r th e r  th a n  th a t, and a rgued  th a t, 
even i f  p a rt o f the cargo shipped had been to ta lly  
destroyed by fire , and the  vendors had come w ith  
a fu r th e r  q u a n t ity  o f r ice  to  be sh ipped, th e  
m aste r m u s t have taken  i t  in , and i f  th e  Sunbeam  
had a fte rw a rds  a rr iv e d  w ith  a q u a n tity  o f  r ic e  
w h ich , to g e th e r w ith  th a t destroyed, w o u ld  have 
am ounted  to  a fu l l  cargo, the  purchasers cou ld  n o t 
have refused to  accept i t .  T h is  ra th e r bo ld  p ro 
p o s itio n  requ ires  fo r  its  su p p o rt th a t  i t  shou ld  
f ir s t  be established th a t  each bag o f r ice  as i t  was 
sh ipped on board  was app ro p ria te d  to  th e  p u r 
chasers and was a t th e ir  r is k . A ss u m in g  th a t th e  
rice  was n o t th e  purchasers’ p ro p e rty , n o r a t th e ir  
r is k , as B ra m w e ll, B . th o u g h t, I  cannot agree th a t 
in  th e  c ircum stances supposed the re  cou ld  be a> 
pe rfo rm ance o f the  con trac t. T he  purchasers were 
e n t it le d  to  a fu l l  cargo o f m erchantab le  rice , an d  
were n o t bound to  accept less th a n  a f u l l  cargo. 
The  learned counsel fo r  the appellants argued th a t  
a fte r  th e  Sunbeam  sank w ith  a d e fic ien t cargo the 
purchasers had a r ig h t  to  exercise th e ir  o p tio n , and  
to  accept th e  rice  a t th e  b o tto m  o f th e  r iv e r  in  
fu lf i lm e n t o f th e  con trac t. A s  between the p u r 
chasers and the  vendors th e re  was n o th in g  to  
p re ve n t the  purchasers, i f  th e y  chose to  do so ex
tra o rd in a ry  a th in g , fro m  ta k in g  th e  perished  
rice  and p a y in g  th e  invo ice d  p rice  fo r  i t .  B u t  
th e  case was between the  purchasers and  the  u n d e r
w r ite rs . The  purchasers were e n tit le d  to  a cargo- 
o f rice  sh ipped on board the  Sunbeam-, th e  o p tio n  
w h ich  they  wero e n t it le d  to  exercise re la ted  to  a- 
cargo o f r ice  on board th a t ship, and no o th e r. 
B o th  vessel and cargo were u t te r ly  los t, and th e re 
fo re  w ha t su b je c t was in  existence upon w h ich  an 
o p tio n  cou ld  be exercised ? A f te r  the  loss, the  
purchasers were n o t bound to  pay fo r  the  rice , and 
th e  vendors cou ld  n o t in s is t upon  paym e n t. I f  
the re  had been no insurance i t  cou ld  n o t be sup
posed th a t th e  purchasers w ou ld  have taken  to  and 
pa id  fo r th e  r ice  a t the  b o ttom  o f th e  r iv e r .  T he  
paym en t was e n tire ly  v o lu n ta ry , and, instead o f  
be ing  th e  exercise o f a bona fid e  o p tio n  b y  th e  
purchasers, was o n ly  made by them  and accepted 
by th e  vendors  w ith  the  v ie w  o f re lie v in g  th e m 
selves and th ro w in g  the  loss u pon  the  u n d e r
w r ite rs .

I n  these circum stances I  th in k  th a t th e  ju d g 
m e n t o f the  E xcheque r C ham ber was r ig h t  and 
o u g h t to  be a ffirm ed.

L o rd  Hatherley.— A lth o u g h  th e  ques tion  in  
th is  case is one o f considerab le  d if f ic u lty ,  th e  con
tra c t  its e lf  is easy to  construe. I t  c le a rly  appears 
to  have been w ith in  th e  con tem p la tio n  o f  th e  
p a rtie s  th a t  th e  p ro p e rty  in  th e  r ice  shou ld  nob 
pass to  th e  buyers, a t least u n t i l  th e  vendors- 
cou ld  a ttach  th e  d ra f ts ; b u t I  do n o t th in k  th e  
question  o f r is k  depends e n tire ly  upon  th e  que s tion  
o f th e  passing o f th e  p ro p e rty . The  p rope r te s t 
appears to  me to  be th is — w hat was a t th e  p la in 
t i f f s ’ r is k  a t th e  t im e  w hen th e y  effected th e  p o lic y  
o f insurance  ? N o w  i t  is  c lear th a t n o th in g  could' 
be a t th e ir  r is k , except w h a t th e y  had purchased,, 
nam e ly , th e  cargo o f the  Sunbeam, and no p ro 
p e rty  cou ld  pass u n t i l  such cargo was a c tu a lly  in  
existence. T he y  w ere  u n d e r no o b lig a tio n  to  
accept a h a lf cargo, o r  any sm alle r p o rtio n , and as
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th e re  was never a cargo  o f m erchan tab le  r ice  ln  
existence i t  is d if f ic u lt  to  und ers ta n d  how  there  
cou ld  be any cargo a t the  b u y e r ’s r is k . T hen  it, is 
said th a t th e y  were e n tit le d  to  exercise an op tion  
as to  the  acceptance o f the  rice  w h ich  had been 
a c tu a lly  sh ipped ; b u t I  know  o f no a u th o r ity  w h ich  
Would w a rra n t us in  h o ld in g  th a t  such an o p tio n  
d a y  be exercised as aga inst th e  in s u re r  a fte r  the 
actua l loss o f th e  p a rt ia l cargo. I  fe e l an equal 
d if f ic u lty  in  h o ld in g  th a t th e re  cou ld  have been tw o  
separate r is k s , one o f th e  vendors and the  o th e r 
io r th e  vendees, in  ope ra tion  a t th e  same m om ent.
I  the re fo re  concu r w ith  m y  noble and learned 
fr ie n d  who has a lready addressed y o u r Lo rdsh ips , 
in  th in k in g  th a t  th e  ju d g m e n t appealed ag a in s t 
o u g h t to  be a ffirm ed.

L o rd  O ’H a g a n .— I  d e live r m y  o p in io n  upon th is  
case w ith  considerable d iffidence, because i t  is 
opposed to  the  views o f the  tw o  noble and learned 
L o rd s  w ho have a lready addressed th is  house ; b u t 
I  cannot a rr iv e  a t any o the r conclusion th a n  th a t 
th e  p ro p e rty  in  th e  r ice  a c tu a lly  sh ipped had 
Passed to  th e  p la in tif fs  before the  loss o f th e  vessel. 
T he  case o f Appleby  v. M yers  (L . Rep. 7 C. P. 651) 
does n o t appear to  me to  be in  p o in t, fo r th e  dec i
sion then  tu rn e d  a lm ost e n tire ly  upon the  te rm s  
o f the  con trac t. I  ra th e r  p re fe r to  base m y deci
sion upon A ld r id g e  v . Johnson  (7 E . &  B. 855) and 
-Langton  v . H ig g in s  (4 H .  &  N . 402). w h ich  seem 
to  estab lish  th a t  each bag o f rice, as soon as i t  was 
shipped, was so fa r  a p p ro p ria te d  to  the  p la in tiffs  
th a t  th e  con ten ts  became th e ir  p ro p e rty . T inde r 
tnese circum stances I  adopt th e  v ie w  of the C o u rt 
o f Com m on Pleas, th a t  the  purchasers had an 
insu rab le  in te re s t in  th e  r ice  w h ich  was los t, and I  
fu r th e r  th in k  th a t  the  whole conduct o f the  parties 
leads to  the  in ference th a t each p a r t  o f th e  cargo 
When shipped, was in tended  to  be a t th e  p la in tif fs  
r is k . T he  law on th is  su b je c t was w e ll sta ted by 
W ille s , J., in  Joyce v . S w ann  (17 C .B .. N .S .,84), and 
l ia b il i ty  to  insu re  goods m u s t a lw ays be s tro n g  
evidence of a l ia b i l i t y  to  th e  r is k  of th e ir  loss.
1 th in k  the  ju d g m e n t appealed ag a in s t o u g h t to  be
reversed.

L o rd  S elbop.n e .— M y  L o rd s , i t  is  ray m is fo rtune  
to  d if fe r  from  tw o  o f yo u r Lo rdsh ips ,as  w e ll as fro m  
th e  m a jo r ity  o f th e  c o u rt below , m y op in io n  be ing 
th a t the  case was placed upon its  p r o p e r  ground  by 
the d issen tien t ju d g m e n t o f Q uain , J ., in  the E x 
chequer C ham ber.

I t  iB on a ll hands a d m itte d  th a t, i f  by the  
co n tra c t between th e  parties  th e  r ice  was to  be 
a t  the  r is k  o f th e  buye r w h ile  in  course o f sh ip 
m e n t a t Rangoon, th e  p la in tif fs  (the  appellants 
here) are e n tit le d  to  recover. I  do n o t consider 
l t  necessary th a t  the  in te n tio n  shou ld  have been 
expressed in  the  b o u g h t note. I t  was su ffic ien t 
I f  i t  appeared by  evidence p ro p e r to  be considered 
hy a ju r y  th a t  the  parties  d id  in  fa c t so agree. 
“ Ut 1 cannot read th e  te rm s  o f the  b o u g h t note 
w ith o u t d ra w in g  fro m  them  th e  in ference, w h ich  
the re  was c e rta in ly  n o th in g  in  th e  res t o f the  e v i
dence to  repel, th a t the  in te n tio n  o f the  parties  was 
th a t th e  goods shou ld  be in su re d  b y  the  buyer. 
The  m a jo r ity  o f the  judges  o f th e  E xchequer 
C ham ber were o f op in io n  that , as the tim e  wtien 
the  sellers under the  te rm s  o f the  con tra c t w o u ld  
he e n tit le d  to  draw  upon the  buyers fo r the  price  o f 
th e  goods, and w hen th e  buyers  w ou ld  be bound to  
aecept th e  goods in  fu lf i lm e n t o f th e ir  con trac t, 
Wonlff n o t a rr iv e  u n t i l  a f u l l  cargo had been p u t 
c n  board, th e  r is k ,  aga inst w h ich  th e  b u ye r was

in te n de d  to  in su re , w ou ld  commence a t th e  same 
tim e  and n o t ea rlie r. I  am  unable to  agree in  th a t 
op in ion  because th e  evidence satisfies m e th a t th is  
was n o t the ac tua l unders tand ing  o r in te n tio n  ot
the  pa rties . , , ,,

O n the  day a fte r th e  con trac t, w hen the re  
cou ld  be no ob jec t in  s h if t in g  any bu rden  fro m  
th e  r ig h t  to  th e  w ro ng  p a rty , th e  buyers d id  
a c tu a lly  insure  in  te rm s w h ic h  covered every  bag 
o f r ice  p u t on board from  the  f irs t  comm encement 
o f the  load ing  of the  vessel. The fa c t th a t  such 
an insurance had been made seemed n o t to  have 
then  been com m unica ted  to  the  sellers. B u t th e y  
made no insurance, and on th e  6 th  M arch  18/2, 
w hen the  vessel was in  the R angoon r iv e r, exact.y  
th re e  days before she began to  take  in  he r cargo, 
they  advised th e  buyers by te leg ram  th a t she was 
there , and ca lled th e ir  a tte n tio n  to  “  insurance. 1 
can o n ly  unders tand  th a t ns m ean ing  th a t the  
tim e  was th e n  close a t hand  a t w h ich , by the  com 
m encem ent o f th e  lo a d in g  o f th e  cargo, th e  r is k  
in tended  to  be insu red  aga inst by the  buye r w ou ld  
beg in  N o r  does i t  appear to  me to  be reasonable, 
o r  accord ing  to  th e  p robable  and o rd in a ry  course of 
m ercan tile  usage, th a t w hen a cargo was to  be 
loaded a t a g ive n  place on board a p a rt ic u la r  sh ip 
fo r a p a rtic u la r  adventu re , and w hen th e  d u ty  ot 
insu rance  was undertaken  by the  buyer, th e  parties 
shou ld  be supposed to  mean to  d iv id e  the  r is k ,  so 
th a t  the  b u ye r shou ld  insu re  a fte r  the  cargo was 
com plete, and the  se lle r ( th o u g h  n o th in g  was said 
about it )  u n t i l  th a t tim e. W hen  we have once g o t 
so fa r as the d ire c t evidence leads us in  th is  case, 
th e  p resum p tion  appears to  m e to  be aga ins t such 
a d is tin c tio n , and the  bu rden  o f p roo f to  lie  upon 
those w ho a ffirm ed  i t .  M r. B a ron  B  ram  w ell, whose 
o p in io n  I  a lw ays ho ld  in  the h ighes t respect, con
sidered i t  a su ffic ien t answer th a t the re  m ig h t be a 
r is k  w h ile  the goods were on th e ir  w ay to  and n o ty  et 
on board the sh ip , aga inst w h ich  i t  w ou ld  ce rta in ly  
n o t be fo r the  buyers to  in su re , and th a t th e  line 
m us t a lways be d raw n  somewhere. I  am n o t 
sa tisfied  w ith  th a t a rg um en t. The  lin e  in  th is  
case appears to  be c le a rly  d raw n  by the con trac t. 
W h a te v e r was w ith in  th e  scope of the  co n tra c t is 
on  one side o f th a t line , and w ha teve r was n o t is 
on the  o ther. T he  parties, had, o f course, in  th e ir  
co n tem n la tion  the cargo o f the  sh ip , and th a t on ly , 
and goods n e ith e r placed on board the sh ip  as p a rt 
o f th a t cargo n o r sub jec t to  any m a r it im e  r is k s  ot 
th a t p a rtic u la r  Bhip as h ire d  fo r  th a t p a rtic u la r  
adven tu re  w ould  be a lto g e th e r outside of th is  con
tra c t,  and e n tire ly  unaffected b y  its  p rov is ions. 
B u t su re ly  i t  is  o therw ise  w ith  re g a rd  to  gcoas 
p u t on board as p a rt o f th e  cargo and sub je c t to  
the m a r it im e  r is k s  of th e  sh ip  as h ire d  fo r  th e  pa r
t ic u la r  adventu re . The  sub ject o f the  con tra c t 
was “ th e  cargo,”  n o t specitic goods no r a defined 
q u a n tity  of goods. N o th in g  can be less lik e ly  
th a n  th a t when th e  buyers u n d e rto o k  to  insure , 
an insurance was m eant w h ich  w ou ld  no t cover 
th e  whole r is k  o f th e  adventu re  from  its  commence
m en t as to  every  p a rt o f the  cargo ; o r th a t th e y  
shou ld  have th o u g h t o f such a re finem en t as th a t 
goods p u t on board fo r  the  purpose o f the  adven
tu re  were no t to  be regarded  as cargo fo r  the 
purpose of insurance, u n t i l  th e  whole la d in g  was

C° A s 'l^ u n d e rs ta n d  th a t th e  purchasers w ere to  
insure  I  ho ld  th a t fa c t is su ffic ie n t fo r the decision 
o f the  case. M r. Ju s tice  B la ckb u rn , in  the  case 
of A llis o n  v . The B r is to l  Insu rance  Company (ante
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p. 178; L .  Rep. 1 A p p . Gas. 209 ; 34 L .  T . Rep. N . S. 
809), said, “  A c c o rd in g  to  m y  experience m erchants 
a tta ch  ve ry  g rea t w e ig h t to  a s tip u la tio n  as to  who 
is  to  insu re  as show ing w ho is to  bear the r is k  o f 
loss.”  I  agree e n tire ly  in  th a t  rem ark , w h ich  is 
supported by  severa l a u th o ritie s . I t  appears to  
m e th a t th e  case resem bles Castle  v. P la y fo rd  (3 
M a r. L a w  Cas. O. S. 407 ; ante, vo l. 1, p. 255), 
in  th a t  i t  was con tem pla ted  th a t the  b u ye r shou ld  
bear th e  r is k ,  and th a t the  case o f G ilm o u r  v. 
Supple  (11 Moore, P. C. C. 557) is also an a u th o r ity  
in  p o in t. On th e  o th e r hand, the  cases c ited  on 
b e h a lf o f the  defendants do n o t appear to  th ro w  
any l ig h t  on th e  question. I t  appears to  me th a t 
enough rice  had been sh ipped on board a t th e  tim e  
o f th e  loss fo r  the cargo to  be a t the  purchaser's  
r is k . I  th in k ,  the re fo re , th a t i t  was in tended  th a t 
th e  b u y e r was to  bear the r is k  o f loss in  th is  case.

I n  m y op in ion  the ju d g m e n t o f the  C o u rt o f E x 
chequer C ham ber o u g h t to  be reversed, and I  con
fess I  v e ry  m uch re g re t th e  decision w h ich  w i l l  
pass in  th e  name o f y o u r L o rd s h ip s ’ house as 
b e in g  a fa ilu re  o f w ha t seems to  me to  be sub 
s ta n tia l ju s tice .

L o rd  C h e l m s k o k d .— T here  is  a cross appeal by  
th e  defendaut, and the  sole question  is, w h e th e r 
the re  was evidence fo r  the  ju r y  o f a loss by the  
p e rils  in su re d  against. I t  is needless fo r  m e to  
go th ro u g h  the tacts set o u t in  th e  case. I  w i l l  
o n ly  say th a t  since th e re  was evidence o f sea
w o rth iness  the re  was evidence w h ich  ju s t if ie d  th e  
ju r y  in  f in d in g  th a t the re  was a loss b y  th e  pe rils  
in su re d  aga inst. I  the re fo re  m ove y o u r L o rd sh ip s  
th a t  th e  ju d g m e n t o f the  C o u rt o f E xcheque r 
C ham ber upon th is  p o in t be a ffirm ed w ith  costs.

L o rd s  H a t h e k l e y . O ’H agan , and S elbo rne  con
curred. Judgm ent affirm ed w ith  costs.

S o lic ito rs , P a rk e r  and C la rk e ; H o llam s, Son, 
and Coward.

Supreme Court of JJuMcatiirt
— ♦ —

COURT OF APPEAL.

S I T T I N G S  A T  L I N C O L N ’ S I N N .
Eeported by H. P e a t , J a m e s  P . A s p in a i.t., and P . W. K a ik e s , 

Esqs., Barriaters-at-Law.
Tuesday, J u ly  18, 1876.

(Before  J ames and M e l l is h , L . J. J., and B ag g allay
J .A .)

B a k in g  v . Stanton .
P r in c ip a l and  agent— General agent— D iscount on 

insurances— Commission.
A  sh ipow ner had f o r  several years employed m er

chants as h is genera l agents a t a  rem unera tion , 
an d  they had effected insurances on h is ships. 
I n  th e ir  accounts they charged h im  w ith  the f u l l  
insu rance  p re m iu m s, a lthough  they were a llowed  
by the unde rw rite rs  to re ta in  out o f  the. p rem ium s  
5 p e r  cent, brokerage, an d  10 per cent, d iscount 
f o r  ready money, in  accordance w ith  the custom  
o f the trade.

H e ld , th a t as these allowances were u s u a lly  made 
a nd  as the shipowner had  f o r  years assented to 
them, he cou ld  no t now  object to a llo w  them to 
re ta in  these allowances on ta k in g  the accounts in  
a  s u it  w ith  regard to a mortgage on ce rta in  ships 
o f h is ,

Decision o f  Bacon, V.C., affirmed.
T u rn b u ll v. G arden  (20 L .  T . Bep. N . S. 218), d is 

tinguished.
T h is  was an appeal fro m  a decision o f Bacon, Y .O .

The h e a rin g  in  the  c o u rt be low  is  rep o rte d  
ante, p. 246, w here  th e  facts of th e  case are  f u l ly  
sta ted.

T he  sh ipow ne r appealed.
K a y ,  Q C. and Caldecott, fo r th e  app e lla n t.— T he  

G reat Western Insu rance  Company v . C unliffe- 
{anie  vo l. 2, pp. 219, 298 ; SO L .  T . Rep. N . S. 661
L .  Rep. 9 Ch. 525), on w h ich  th e  V ice -C h a n ce llo r 
based h is  ju d g m e n t, does n o t a p p ly  to  th is  case a t 
a ll. T he  d is tin c tio n  is th a t  the  de fendant in  th a t  
case was em p loyed  as an insurance  b ro k e r a n d  
n e tt lin g  else, w h ile  here  th e  p la in t if fs  are genera l 
agents as m erchan ts  and n o t s im p ly  in su ra n ce  
b rokers . T he y  are genera l agents on te rm s o f 
special rem une ra tion , w h ich  does not- inc lude  the  
r ig h t  to  charge spec ia lly  as insurance  b roke rs . 
T he  five  pe r cent, b roke rage  is  s u flic ie n t rem une ra 
tion , and  th e y  have no r ig h t  to  re ta in  th e  te n  p e r  
cent, d iscount. A s  agents, th e y  shou ld , in  th e ir  
accounts, have disclosed a ll the  allowances made to  
them , and the  de fendant was n o t bound to  m ake 
any in q u iry .  T hey  m u s t pay ove r th e  d iscoun t to- 
th e ir  p r in c ip a l:

Turnbull v. Garden, 20 L . T. Rep. N . S. 218 : 38 L. J. 
331, C h .;

Queen of Spain v. P arr, 21 L. T. Rep. N . S. 555; 33 
L . J. 73, Ch. ;

Palmer v. Butcher, 10 B. & C. 329.
Cotton, Q.C. and J . K aye , fo r  th e  respondents, 

were n o t ca lled  upon.
J a m e s , L .J .— I  am  o f op in ion  th a t  th e  o rd e r of 

th e  V ice -C h a n ce llo r iu  th is  case o u g h t to  be 
a ffirm ed.

The question  is, w h e th e r th is  case is governed* 
by the decisions pronouuced by m e as V ic e -  
C hance llo r in  th e  Queen o f  S p a in  v. P a rr ,  and  in  
T u rn b u ll v . Garden, o r  b y  the  case o f The G reat 
Western In su ra n ce  Com pany y . C un liffe . I t  appears 
to  m e th a t  th a t la s t case re a lly  governs the  p resen t 
case. I n  th a t  case M e llish , L .J .,  observed (ante, 
vo l. 2. p. 290 ; 30 L .  T . Rep. N . 8. 664-5 ; L .  Rep. 9 
Ch. 539 ): “  T hen  i t  is q u ite  obvious th a t th e y  m u s t 
have kn o w n , and th e y  do n o t deny th a t they  d id  
know , th a t  M essrs. P ic k e rs g il l were to  be re 
m unera ted  b y  re ce iv in g  a c e rta in  a llow ance on d is 
coun t fro m  the  u n d e rw rite rs  w ith  whom  th e y  m ade 
the barga ins. I t  was easy to  ascerta in  by  in q u iry  
w h a t was th e  usua l and o rd in a ry  cha rge  w h ich  
agents w ho e ffect re insurances are e n tit le d  to  
make. I f  a person em ploys ano the r, w hom  he 
know s carries  on a la rge  business, to  d o  ce rta in  
w o rk  fo r  h im  as h is ageut w ith  o th e r persons, and 
does n o t choose to  ask h im  w h a t h is  cha rge  w il l  
be, and in  fa c t know s th a t  he is to  be rem une ra ted , 
n o t b y  h im  b u t by the o th e r persons, w h ich  is  ve ry  
com m on in  m e rca n tile  business, and does n o t 
choose to  take  the  tro u b le  o f  in q u ir in g  w h a t th e  
am o u n t is, he m u s t a llo w  th e  o rd in a ry  am o u n t 
w h ich  agents are in  th e  h a b it o f c h a rg in g .”  T h a t 
re a lly  seemB to  me to  g ove rn  th is  case.

I t  is  q u ite  c lea r th a t i t  was kn o w n  to  eve rybody 
connected w ith  insurances th a t  th e  insurance 
offices were in  th e  h a b it o f m a k in g  allowances, b y  
w ay o f  b roke rage  and o therw ise , o f 12 per cen t, o f 
th e  p ro fits , o r  10 pe r cent, d iscoun t, and also 5 
pe r cen t, b rokerage, so m uch  so, th a t  some o f th e  
docum ents produced a c tu a lly  co n ta in  those te rm s  
p r in te d  as a com m on fo rm . I t  is  q u ite  obvious
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th a t th is  is  a recognised p ra c tice  o f the  insu rance  
offices. T h a t b e ing  so, i t  is  v e ry  d if f ic u lt  to  be
lie ve  th a t M r. S tan ton  d id  n o t kn o w  th a t  Messrs. 
B a r in g  were re ce iv in g  fro m  th e  insu rance  offices 
such a llowances as the  offices were in  th e  h a b it o f 
m ak ing . T h e ir  dea lings go on fo r  years. M r. 
S ta n to n  neve r takes th e  tro u b le  to  m ake in q u ir ie s , 
h u t  Betties a ll the  accounts, and deals w ith  Messrs. 
B a r in g  on th a t fo o t in g ;  and i t  is n o t u n im p o r ta n t 
in  th is  case to  observe th a t  w hen he file d  a b i l l  
i t  is  tru e , fo r  ano the r ob jec t, nam e ly , to  have a 
dec la ra tion  th a t  th e  conveyance o f th e  ships was 
by way o f m ortgage  o n ly— and asked th a t, upon  
th e  fo o tin g  o f th a t  m ortgage, th e  accounts m ig h t 
he taken, he a c tu a lly  accepted th e  course o f bus i
ness between th e  tw o  f irm s  in c lu d in g  th e  v e ry  
th in g  w h ich  is now  th e  sub ject o f th is  d iscussion. 
A f te r  th a t, as between h im se lf and Messrs. B a rin g , 
i t  seems to  m e im poss ib le  to  a llo w  h im  to  re-open 
TO acconnt w h ich  has gone on fro m  the  yea r 1861 
to  th e  yea r 1872.

I  am, the re fo re , o f op in ion  th a t th e  o rd e r o f the 
V ice -C h a n ce llo r o u g h t to  be a ffirm ed , and the  ap
peal d ism issed w ith  costs.

Mellish, L . J.— I  am  o f th e  same op in ion .
I  th in k  th a t th is  case cannot in  p rin c ip le  be d is 

t in g u ish e d  fro m  th e  case o f The G reat Western 
Insu rance  C om pany  v . C un liffe . I t  appears th a t 
th e re  are tw o  o rd in a ry  modes in  w h ic h  agents 
em ploy u n d e rw r ite rs — th e  cash system  and th e  
c red it system. A c c o rd in g  to  th e  c re d it system  
the  accounts are made o u t a t th e  end o f  the  y e a r ; 
a ll th e  p rem ium s w h ich  th e  p a rt ic u la r  m erchan t 
o r  agent has b ro u g h t to  th e  u n d e rw r ite r  are p u t 
on one side, and a ll th e  losses are p u t on th e  
o th e r side, an d  then , i f  th e re  is  a p ro fit ,  th e  u n d e r
w r ite r  a llow s th e  m erchan t 12 per cent, on th a t 
p ro fit .  W e held th a t  th e  m erchan t o r  agent who 
b ro u g h t th e  business was e n tit le d  to  keep th a t 
P ro fit. T he  cash system , w h ich  was adopted in  
th e  p resen t case, is  t h is : Some u n d e rw rite rs , 
P a rtic u la r ly  new insu rance  companies, ob jec t to  a 
long  c re d it system , and p re fe r a system  b y  w h ich  
they th e ir  p rem ium s pa id  a t once. They are 
'w illin g  to  m ake a sacrifice  fo r  th e  purpose of 
o b ta in in g  p ro m p t p aym en t, and on paym ent, 
instead  o f the  12 pe r cent, on th e  n e t p ro fits , i f  
the  p re m iu m  is p a id  w ith in  a fixed  nu m b e r o f days 
a fte r the insu rance  is  effected, th e y  m ake an 
allowance o f 10 per cent., th e  custom ers be ing  
charged w ith  the  p rem ium s ju s t  as before. I f  th a t 
18 genera lly  kn o w n  and acquiesced in , I  cannot 
conceive th a t  i t  is  a frau d  upon anybody.

I t  m ay be a m is fo rtu n e  to  M r.  S tan ton  th a t, 
be ing  an A m erican , he re a lly  d id  n o t know  the  
usage in  London. B u t i f  a person comes and trades 
■‘h London , he m u s t m ake h im se lf acquainted  w ith  
the  usages in  London , and w hen  he em ploys the  
■Messrs. B a r in g  he m us t expect the Messrs. B a r in g  
to  tre a t h im  in  the  same w a y  as they  tre a t a ll 
th e ir  o th e r cu s to m e rs ; and he cannot be e n tit le d , 
because, a fte r  ten  years’ business transactions 
^ rith  them , he quarre ls  w ith  them , to  say th a t  
[b e y  should tre a t  h im  in  a d iffe re n t w ay fro m  th a t 
lu  w h ich  they tre a t anyone else. A cc o rd in g  to  
th e  evidence o f M essrs. B a r in g ’s c le rk , th is  is 
th e  w ay in  w h ic h  th e y  in v a ria b ly  charge th e ir  
custom ers, and i f  M r. S tan ton  had in q u ire d  
before he em ployed M essrs. B a r in g  w ha t th e ir  
charges were, th e y  w ou ld  have to ld  h im  th a t these 
JTere th e ir  charges. B u t  he had confidence in  
them , and he th o u g h t th e y  w o u ld  charge w ha t

was r ig h t  w h e th e r he asked th e m  o r n o t, and ho  
cannot now  be a llow ed to  open th e  accounts.
I  t h in k  we do n o t a t a l l  ove rru le  th e  case OT 
T u rn b u ll v . Garden, because, as I  u nders tand  
i t ,  in  th a t  case the  p a r ty  fro m  w hom  th e  discount» 
was ta ke n  was n o t in  th e  p o s itio n  of Messrs. 
B a r in g , b u t  was an agent fo r  somebody else. 
T he  rea l b roke rs  w ere w il l in g  to  a llow  a d iscoun t, 
and then  th e  que s tion  was w h e th e r the  n e x t agent, 
cou ld  keep i t  in  h is  ow n  pocke t, o r  was bound  to  
g ive  i t  to  th e  p r in c ip a l, w h ich  was an e n tire ly  
d iffe re n t question. ,

I  am o f op in ion , there fore , th a t th e  ju d g m e n t o f 
th e  V ice -C hance llo r in  th is  case o u g h t to  bo
a ffirm ed. .

B a g g a lla y , J . A .— I  am  o f o p in io n  th a t th is  case 
is  e n t ire ly  governed  b y  th e  decision in  The G reat 
Western In su ra n ce  Com pany v . C un liffe , and th a t  
the re  is n o th in g  w h a te ve r in  th a t case w h ic h  was 
an tagon is tic  to  th e  p r in c ip le  established in  tn a  
cases o f T u rn b u ll v . G arden  and Queen o f  S p a m v .  
P a rr .  I t  appears to  me th a t  exactly  as in  The  
G reat Western In su rance  Com pany  v . C u n liffe  
M essrs. P ic k e rs g ill w ere em ployed, in  th is  case 
M essrs. B a r in g  were em ployed to  do a p a rt ic u la r  
business, nam e ly , th a t  o f in s u r in g , and  they  were 
m a k in g  ce rta in  p ro f its  in c id e n ta l to  th e  c a rry in g  
on o f th a t  business. T h a t ce rta in ly  appears to  
have been th e  v ie w  o f th e  case w h ich  was taken  
b y  M r  S tan ton  w hen he file d  h is  b i l l  aga inst 
M essrs. B a r in g , the  sta tem en ts  in  w h ich  b i l l  he 
ve rifie s  b y  a ff id a v it in  a fo rm  w h ic h  im p lie s  that» 
th a t  was th e  o rd in a ry  and usua l course o f b u s i
ness, and th a t  he had been aware o f it. th ro u g h -  
ouk  A ppea l dismissed w ith  costs.

S o lic ito rs  fo r  th e  appe llan t, Shum , Grossman, 
and Crossman.

S o lic ito rs  fo r  th e  respondents, M a rkb y , l a r r y  
on*! Rf.p/wn.rt.

Pec. 6 an d  7 , 1S76.
(Before  J a m e s  L .J ., B a g g a lla y  and  B r e t t , J J .A .)

ON APPEAL FROM THE ADMIRALTY DIVISION.

T iie  F r a n c o n ia .
C o llis io n — Steam ships— O vertak ing  —  C ross ing—■ 

S lacken ing  speed— R egula tions f o r  p reven ting  
co llis ions a t sea, A rtic le s  14, 16, 17.

As a genera l ru le  wherever two steamships are on  
converging courses, the one a b a ft the beam o f  me 
other in  such a pos ition  th a t the _ h inder sh ip  
cannot see the side lig h ts  o f  the lead ing  ship, the 
fo rm e r, i f  go ing at a greater speed th a n  the 
la tte r, is  to be considered as a  vessel ove rtak ing  
another vessel, w ith in  the m eaning o f  A rt ic le  17 
o f  the regu la tions f o r  P reven ting  Collis ions a t  
¿ea, and 'bound to keep out o f  the w a y ; and they 
are not to be treated  as crossing vessels under
A rtic le  14. . . . .

W here one steamship is  ove rtak ing  another w it ln n  
the m eaning o f  A r t ic le  17 o f the R egula tions, an d  
there is  r is k  o f  co llis ion , the lead ing ship  is  not 
to be considered as approach ing  another sh ip  > so 
as to involve r is k  o f  co llis io n  w ith in  the m eaning  
o f  A r t ic le  16, and  is  not bound to slacken speed, 
or stop and  reverse.

Where two steamships are n a v ig a ting  open waters, 
such as the E n g lis h  C hannel, some m iles f ro m  
la n d , one has no r ig h t  to assume th a t the other 
w i l l  a t a  g iven tim e  o r p lace a lte r her course 
and  take another course up  o r down channel, bu t
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the fo rm e r m ust, as the other sh ip  approaches, 
take such measures as are requ ired  by the regu la 
tio n s  in  reference to the course upon  w h ich  such 
other ship a c tu a lly  is.

T h is  was an appeal fro m  a ju d g m e n t o f the  H ig h  
C o u rt o f Jus tice  (A d m ira lty  D iv is io n ), in  cross 
actions o f co llis ion  resp e c tive ly  b ro u g h t by  th e  
owners o f the B r it is h  steam ship S tra thc lyde  aga inst 
th e  G erm an steam ship F ra n co n ia , and b y  the 
ow ners o f th e  F ra n c o n ia  aga inst the  owners o f 
th e  S tra thc lyde , to  recover damages in  respect o f 
a co llis ion  between th e  tw o  steam ships w h ich  
occurred  o ff  D ove r, a t abou t 4 p.m . on th e  17th 
Feb. 1876.

The S tra thc lyde  was a screw steam sh ip  o f 1264 
tons  reg is te r, and  180 horse pow er nom ina l, was 
m anned b y  a crew  o f fo rty -seven  hands, had a 
n u m b e r o f passengers on board, and was b ound  
upon a voyage fro m  L o n d o n  to  Bom bay.

T he  F ra n co n ia  was a screw  steam sh ip  o f 2111 
tons re g is te r, and 360 n o m in a l horse power, had 
a crew  o f seven ty-th ree  hands, and was bound  
upon a voyage fro m  H a m b u rg  to  H a v re , and 
thence  to  th e  W e s t In d ie s . The  F ra n c o n ia  had 
in  th e  course o f he r voyage called a t G rim sb y , 
and was p roceed ing  fro m  th a t p o r t  to  H avre .

The  S tra thc lyde  h a v in g  a Tham es p ilo t  on 
board, stopped about h a lf a m ile  east sou th  east 
o f D o ve r P ie r, and landed the  p ilo t.

A f te r  some l i t t le  de lay she w en t ahead fu l l  
speed, s tee ring  a S .W . tru e  course (S W . by S. 
b y  the  s h ip ’s compass) to  g e t a good o ffin g  before 
s tra ig h te n in g  dow n on to  the usua l channe l course, 
w h ic h  is W .S .W . A t  th is  tim e  the  m aster o f the  
Strathclyde, s igh ted  the F ra n co n ia , w h ich  was 
s te e rin g  a W .S .W . course (W .S .W . \  S. by  s h ip ’s 
compass) dow n channel, g o in g  fu l l  speed, and 
th e n  bore about tw o  po in ts  on th e  p o rt q u a rte r  
o f th e  S tra thc lyde , and d is ta n t fro m  tw o  to  th re e  
m iles . T he  tw o  vessels con tin ue d  on th e ir  respec
t iv e  courses u n t i l  w ith in  a q u a rte r o f a m ile  o f 
one ano ther, when th e  F ra n c o n ia  was o ve rlapp ing  
th e  q u a rte r o f th e  S tra thc lyde  by  about o n e -th ird  
o f h e r ow n le n g th . A t  th is  tim e  th e  S tra thc lyde  
p o rte d  h a lf  a p o in t, and the  tw o  vessels co n tin ue d  
th e ir  course u n t i l  the  tw o  vessels were fro m  tw o  
to  th re e  sh ips ’ le n g th  fro m  one ano ther, w hen the 
F ra n c o n ia  stopped and reversed he r engines and 
p o rte d  he r he lm , and he r m aste r ha iled  th e  S tra th 
clyde  to  p o rt. T he  he lm  o f the  Strathclyde, was 
a cco rd in g ly  ported , and he r engines were k e p t 
g o in g  fu l l  speed ahead, b u t the  F ra n c o n ia  w ith  
h e r s te rn  s tru c k  the  S tra thc lyde  about s ix ty  feet 
fro m  th e  stern , and damaged he r so se rious ly  th a t 
she s h o rtly  a fte rw a rd s  sank. T he  re la tive  p os i
tio n s  and speed o f the  tw o  ships w ero  in  d isp u te  
betw een the  p a r t ie s ; th e  F ra n co n ia 's  c rew  had 
s ig h te d  the  S tra thc lyde  before she w en t in to  D ove r 
B a y  to  land  her p ilo t, and had watched he r com ing  
o u t again, and th e y  a lleged th a t when she began 
to  come o u t aga in  she bore about s ix  p o in ts  on 
th e  sta rboard  bow o f the  F ra n co n ia , and th a t the 
S tra thc lyde  m u s t have been g o in g  m uch  faster 
th a n  the  F ra n c o n ia  to  have b ro u g h t about the 
co llis ion . T he  a lleged speed o f th e  tw o  vessels 
was about the same, v iz ., ab o u t 8 f  kn o ts  an h o u r ; 
b u t  w h ile  th a t was the  fu ll speed o f th e S tra thc lyde  
th e  fu l l  speed o f th e  F ra n co n ia  was fro m  10J to  
12 kn o ts  an hour, and she had been a c tu a lly  
ru n n in g  h e r fu l l  speed u p  to  noon on th e  day o f 
th e  co llis io n  ; i t  was a lleged th a t the red u c tio n  in  
speed was o w in g  to  bad coa ls; th e  same had been

b u rn t  on board the  F ra n c o n ia  d u r in g  the  w ho le  
tim e  since she le f t  H a m bu rg h . O n the  o th e r 
hand, i t  was a lleged  b y  th e  S tra th c lyde  th a t th e  
pos itions o f the  tw o  vessels as she le ft  D o ve r B ay 
were as g iven  above in  the  account of th e  co llis ion , 
and  th a t th e  speed o f th e  F ra n c o n ia  was g re a te r 
th a n  th a t o f the  S tra thc lyde  (these were found  to  be 
the  fac ts  by  th e  ju d g m e n t). There  was no d isp u te  
how ever as to  the  courses o f th e  tw o  vessels, and 
th e ir  pos itions a t the  t im e  o f the  fin a l p o rt in g  
be fo re  the  co llis ion .

A f te r  th e  co llis io n  th e  F ra n c o n ia  rendered  no 
assistance to  th e  passengers and  crew  o f th e  
S tra thc lyde , and a g re a t m any were d row ned in  
consequence, and the neg lec t to  do so was made a 
subs tan tive  charge aga ins t th e  F ra n c o n ia  under 
th e  p rov is ions o f th e  M erch a n t S h ip p in g  A c t,  
1873, Beet. 17; the  defence, how ever, was th a t 
th e  F ra n c o n ia  was so dam aged th a t  he r m aste r 
believed he r to  be in  a s in k in g  co n d itio n , and made 
fo r  the  shore to  beach her.

T he  F ra n c o n ia  was fu r th e r  charged b y  th e  
ow ner o f the  S tra thc lyde  w ith  o m it t in g  to  keep 
o u t of the  w ay o f th e  la t te r  vessel, as i t  was he r 
d u ty  to  do, e ith e r u n d e r A r t .  14 o f the R egu la - 
la tio n s  fo r  P re v e n tin g  C o llis ions  a t Sea, w h ic h  
prov ides th a t  “ i f  tw o  ships under steam are 
crossing  so as to  in v o lv e  r is k  o f co llis ion , th e  sh ip  
w h ich  has th e  o th e r on h e r ow n sta rboard  hand 
sha ll keep o u t o f th e  w ay o f the o th e r ; ”  o r under 
A r t .  17, w h ich  p rov ides “ th a t every vessel o ve r
ta k in g  any o th e r vessel sh a ll keep o u t o f the w ay 
o f th e  said las t-m en tioned  vessel.”

T he  owners o f th e  F ra n c o n ia  a lleged th a t th e  
S tra thc lyde  b y  h e r conduc t h a d  deceived the  
officers o f the  F ra n co n ia , w ho had reason to  expect 
th a t  th e  S tra thc lyde , before approach ing  so near to  
the  F ra n c o n ia  w ou ld  have g o t on to  he r p ro p e r 
channel course, v iz . : W .S .W ., and have then  been 
pa ra lle l to  the  F ra n co n ia ,and th a t  i t  was th e  pers is
te n t h o ld in g  on o f the S tra thc lyde  upon  her S .W . 
course, w h ich  she o u g h t to  have changed sooner 
under th e  c ircum stances, th a t  b ro u g h t about the  
co llis io n ; and they  charged  the  S tra thc lyde  w ith  im 
p ro p e r ly  n e g le c ting  o r  o m itt in g  to  ta ke  in  due tim e  
and keep he r p roper course dow n C hannel,and w ith  
s tee ring  heracross th e  hawse o f th e  F ra n co n ia , and  
also w ith  ne g le c ting  to  co m p ly  w ith  the  p rov is ions 
o f a rt. 16 o f th e  reg u la tio n s , w h ich  prov ides th a t 
“ eve ry  s team ship , when approach ing  a no the r sh ip  
so as to  in vo lve  r is k  o f co llis ion , sha ll s lacken her 
speed, o r, i f  necessary, s top  and reverse.”

O n A p r i l  27, 28, 29, and 30, and M ay  2 and 3, 
1876, the case was heard  before S ir  R . P h ill im o re  
and T r in i t y  M asters.

B u tt  Q.C. (C larkson  and Webster w ith  h im ), fo r 
th e  S tra thc lyde , contended th a t  u n d e r th e  M e r
chan t S h ip p in g  A c t  1873, s. 16, th e  m aste r o f the 
F ra n c o n ia  was bound to  ren d e r assistance to  the 
S tra thc lyde , and h a v in g  neglected to  do so the  
F ra n c o n ia  m u s t be he ld  to  blame. M oreover 
w he the r the  vessels were crossing  o r the  F ra n c o n ia  
w ere an o v e rta k in g  sh ip  i t  was eq u a lly  he r d u ty  
to  keep o u t of the w ay o f the S tra th c lyde . The  
S tra thc lyde  had k e p t he r course as she was bound 
to  do, and the  F ra n c o n ia  was alone to  blame.

B e n ja m in , Q.O. (Cohen, Q C. and W. G. F . P h i l 
lim ore  w ith  h im ), fo r  th e  F ra n co n ia , a d m itte d  th a t 
the  F ra n c o n ia  was to  blame, b u t contended th a t 
the  vessels m us t be trea ted  as c ross ing  vessels 
u n d e r a rt. 14, and th a t th e y  were, the re fo re , 
app roach ing  so as to  in vo lve  r is k  o f co llis io n , and
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th a t  i t  was, the re fo re , the  d u ty  o f the  S tra th c lyde  
to  stop and reverse, w h ich  she d id  n o t do, and  th a t 
she m us t, the re fo re , be held also to  blam e. A g a in , 
there  be ing  a w e ll k n o w n  channe l course, a vessel 
has a r ig h t  to  expect th a t  such course w i l l  be 
ta ke n  in  due tim e  b y  ano the r vessel g o in g  dow n 
channe l, and the  fo rm e r is  ju s t if ie d  in  h o ld in g  on 
in  the  expecta tion  o f such course b e ing  taken, she 
be ing  on th a t  course herse lf, and i f  the  o th e r vessel 
ho lds on beyond the place w here she o u g h t to  take  
her dow n channel course, w ith o u t g iven  any w arn- 
•n g o f her in te n tio n , she m us t be responsib le  fo r  the 
consequences. T he  m erch a n t S h ip p in g  A c t  1873,
8-16, cannot a p p ly  to  a fo re ig n  sh ip  on th e  h ig h  
seas.

B u tt ,  Q.C. in  rep ly .
S ir  R . P h il l im o r e .— Since th e  adm iss ion m ade 

by th e  counsel fo r the F ra n c o n ia  th a t i t  cou ld  n o t j 
he m a in ta in e d  th a t th a t  vessel was n o t to  blame, 
e ith e r fo r  n o t p o r t in g  a t an e a rlie r pe riod  o r fo r 
n o t s ta rb o a rd ing  ju s t  before th e  co llis ion , the 
in q u iry  has been na rrow ed to  the  cons idera tion  as 
to  w he the r th e  Stra thc lyde  be n o t also to  blame.
I  w il l p resen tly  express m y  op in io n  on th is  p o in t, 
h u t I  th in k  th a t, in  the  p a in fu l c ircum stances of 
th is  m os t unhappy case, I  o u g h t n o t to  pass 
by w h o lly  unno ticed  th e  charge  a lleged in  the 
p leadings aga inst th e  m aste r of th e  F ra n co n ia  o f 
s team ing  away d ire c tly  a fte r  th e  co llis io n  w ith o u t 
re n d e rin g  assistance to  th e  p e rish in g  crew  and  
passengers o f the S tra thc lyde .

I t  has been contended th e  s ta tu te  36 &  37 "Viet, 
c. 85, s. 16, under w h ich  th is  charge was b ro u g h t, 
does n o t a p p ly  to  the  case o f a fo re ig n  sh ip . I t  
has been answered th a t, so fa r  as the  ques tion  of 
co llis ion  is concerned, th e .s ta tu te  app lies to  a ll 
yessels, w h ile  th e  pun ishm en t fo ra  m isdem eanour 
is  con fined  to  officers o f  B r it is h  vessels. I t  re a lly  
tha tte rs  ve ry  l i t t le  as to  the issue now before me, 
and  a fte r th e  adm iss ion w h ich  has been made, 
■whether the  s ta tu te  be app licab le  o r n o t. I  do n o t 
th in k  i t  necessary to  p ronounce  an o p in io n  on th is  
p o in t a t the  p resen t tim e.

T he  co u rt, how ever, before the  pass ing  o f any 
s ta tu te  on the  sub ject, w o u ld  have deemed i t  
f ig h t  to  com m ent on the  conduct o f a cap ta in  
sga inst w hom  so serious a charge had been 
b ro u g h t. I t  is , I  th in k ,  due to  th e  ca p ta in  o f the  
F ra n c o n ia  to  observe th a t  i t  was under the 
P ressing advice o f an E n g lis h  p ilo t  on board h is 
vessel— not indeed, a c tu a lly  in  com m and a t the  
Period, because th e sh ip  w a s ju s to u t  o f his p ilo ta g e  
Raters, b u t who had been in  com m and a ve ry  sho rt 
t im e  before— i t  was a t h is  u rg e n t e x h o rta tio n  th a t 
th e  captain  took  th is  m ost u n fo rtu n a te  and re p re 
hensib le step.

I t  appears th a t th is  p ilo t, a fte r  h a v in g  been sent 
b y  the  cap ta in  to  asce rta in  the  n a tu re  o f the 
damage done to  th e  sh ip , re tu rn e d  and  c rie d  ou t, 

T o r  G od’s sake p u t th e  he lm  a p o rt and ru n  
to  the  shore; I  th in k  o u r sh ip  is  g o in g  to  s in k  
too .”  T h is  c e rta in ly  was th e  consequence o f a 
d isg ra ce fu l p an ic  on the  p a r t  o f  th e  p ilo t. The 
boats, w h ich  were p u t over th e  side w ith in  a few  
m et o f the  w a te r, were neve r low ered in to  i t .  The 
■Franconia steamed away, and  m any live s  w h ich  
m ig h t haTe been saved w ith o u t any danger a t a ll to  
her were, i t  is m ost h o rr ib le  to  sta te , unnecessarily  
*ost. I t  ig ju s t  to  sta te  th a t the  E n g lis h  p ilo t gave 
fh is  base advice, w h ich  was fo llo w e d ; nevertheless, 
d  m us t be said th a t a cap ta in  o f g re a te r nerve , 
f irm e r  presence o f m ind , and, I  m us t add o f m ore

sens itive  h u m a n ity , w ou ld  n o t have heeded th is  
counsel o f pan ic, b u t w ou ld  have low ered  h is  boats 
and he lped to  save h is fe llow  crea tu res. I  have 
th o u g h t i t  m y  d u ty  to  m ake these rem arks, and 
I  have now to  consider w he the r, as the  F ra n c o n ia  
contends, the  S tra thc lyde  was also to  blame fo r th is  
co llis io n .

T he  question  as to  w h e th e r th e  S tra thc lyde  was 
an approach ing  vessel, in  th e  sense o f th e  16 th  
a rt ic le  o f the ru les  o f nav iga tion , is one o f con
siderab le  im portance , and i t  is expedien t to  care
fu l ly  consider the  p roved o r  a d m itte d  facts as 
regards the n a v ig a tio n  o f bo th  vessels.

T he  F ra n c o n ia  and S tra thc lyde  were re la tiv e ly  
tw o  o r th ree  m iles d is ta n t w hen the  m aster o f each 
a d m its  h a v in g  seen and no ticed  the  o ther, and the  
d ire c tio n  in  w h ich  she was s tee ring . I t  be ing  day
lig h t ,  and clear in  th e  channel, the re  was no unce r
ta in ty  on th e  p a rt o f th e  m asters as to  the  m ove
m ents  o f e ith e r vessel. T he  F ra n c o n ia  was s tee ring  
a d ire c t course S .W . by S. |  W . to  pass fro m  tw o  
to  th ree  m iles  o ff Dungeness P o in t. T he  F ra n 
conia  saw th e  S tra thc lyde  s ta n d in g  ou t fro m  D ove r 
roads on he r s ta rboard  bow, and s tee ring  so as to  
cross the F ra n co n ia 's  course. T he  m aste r o f the 
F ra n c o n ia  s ta ted th a t he believed the  S tra thc lyde  
to  be bound dow n channel, and th a t before she 
approached too close to  th e  F ra n c o n ia  she w o u ld  
h au l to  th e  w estw ard. The  F ra n c o n ia  was ke p t 
steady a t S .W . by  W . |  W ., h a v in g  the  S tra thc lyde  
on  her s ta rboard  bow, and approach ing  he r a t an 
ang le  of th ree  p o in ts , s te e rin g  S .W . by S. T he  
re la tive  courses were steered by the tw o  vessels 
go im r a t fu ll speed u n t i l  th e y  came w ith in  a bou t 
th ree  sh ips’ le n g th s  o f each o ther. T he  F ra n c o n ia  
had d raw n  up w ith  th e  S tra th c ly  de u n t i l  her bow was 
abreast o f the  S tra thc lyde ’s m a inm ast, th e  same 
ang le  o f pos itio n  being preserved.

T he  m aste r o f the  F ra n c o n ia  ordered he r engines 
to  be stopped and  reversed fu l l  speed. A t  th e  same 
tim e , th o u g h  th e  F ra n c o n ia  had s t i l l  way upon h e r , 
s ta ted  va riou s ly  a t fro m  tw o  to  five  o r  s ix  kn o ts , the  
m aste r ordered her he l m hard  a p o rt,  and as a n a tu ra l 
consequence ( lo o k in g  to  the  re la tive  pos itions  o f  
th e  tw o  vessels) ran  stem  on in to  th e  p o rt side o f 
th e  S tra thc lyde  a t n e a rly  r ig h t  angles, and su n k  
her. The  S tra thc lyde , a fte r  la n d in g  her p ilo t  a t 
D ove r, saw the  F ra n c o n ia  about tw o  m iles o ff her 
p o rt q u a rte r  s tee ring  a course dow n  channel. The  
S tra thc lyde  was bound dow n channel, b u t he r 
m aste r was desirous o f g e tt in g  to  the  sou thw ard  
o f th e  tra c k  o f in w a rd -b o u n d  sh ips d u r in g  the  
com ing  n ig h t,  he, the re fo re , steered o u t S .W . by 
S. fo r  th a t  purpose.

T he  S tra thc lyde  con tinued  to  steer S .W . b y  b . 
u n t i l  she approached th e  Francon ia , w ith in  th ree  
sh ip ’s leng ths , aud g o in g  a t fu l l  speed. T he  
S tra thc lyde  th e n  po in ted  h a lf  a p o in t, and he r 
he lm  was steadied w ith  h e r head a t S . W . |  S. 
A  few  seconds a fte r, obse rv ing  th a t  the  F ra n 
conia ’s he lm  was ha rd  a p o rt, the  m aste r o f 
the  S tra thc lyde  o rdered  h e r he lm  ha rd  a p o rt, 
also, and k e p t on fu l l  speed, as he r o n ly  chance 
o f escape ; nevertheless, th e  F ra n c o n ia  came stem  
on in to  th e  p o rt q u a rte r o f the  S tra thc lyde .

I  m ay observe here th a t  I  am  advised  th a t  i t  
was a p ru d e n t course in  the  c ircum stances, as 
stated on th e  p a rt o f the cap ta in  o f  the  S tra thc lyde, 
to  g e t a good oflfing. W e do n o t th in k  th a t, h a v in g  
reg a rd  to  th is  s ta tem en t o f facts, th e  S tra thc lyde  
was a vessel app roach ing  the o th e r so as to  in vo lve  
a r is k  o f c o llis io n  in  th e  sense o f the 16 th  a rtic le ,
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and, the re fo re , b ound  to  s lacken h e r speed, because 
before the F ra n c o n ia  po rted  the re  was no  reason
able g ro u n d  o f apprehension o f co llis io n , o r, in  
o th e r w ords, th o  tw o  vessels were n o t so approach
in g  as to  in vo lve  th e  r is k  o f co llis io n  in  th e  
o rd in a ry  m ean ing  o f th e  w ords. I t  was o n ly  th e  
sudden and  w ro n g  manoeuvre o f th e  F ra n c o n ia  in  
p o r t in g  th a t in vo lve d  th e  r is k  o f co llis io n  n o t 
p re v io u s ly  e x is tin g  ; and a fte r  th e  F ra n c o n ia  had 
po rte d , th e  o n ly  chance o f escaping co llis io n , 
I  am  advised, was th e  execu tion  o f th e  m an
oeuvre adopted b y  th e  S tra thc lyde , nam ely, g o in g  
f u l l  speed p u t t in g  he r he lm  ha rd  a p o rt. T he  
vessels w ere, in  o u r ju d g m e n t, c ross ing  vessels 
in  th e  sense o f th e  14 th  and n o t app roach ing  
vessels in  the  sense o f the  16 th  a rtic le .

There fore , upon  th e  w hole , I  have a rr ive d  a t th e  
conclusion th a t  th e  S tra thc lyde  cannot be said to  
have co n trib u te d  to  th is  c o llis io n  by tran sg re ss in g  
the  p rov is ions  o f the 1 6 th  a rtic le , and I  m u s t p ro 
nounce th e  F ra n c o n ia  so le ly to  blame.

P ro m  th is  ju d g m e n t th e  ow ners o f the  F ra n c o n ia  
appealed.

Dec. 6 an d  7.— B e n ja m in , Q. C. and P h ill im o re  
(Cohen, Q .C., w ith  them ) contended th e  S tra th 
clyde  was bound to  take  th e  usual channe l course, 
and to  keep i t ,  and  th a t  she o u g h t n o t to  deceive 
o th e r vessels as to  he r in te n tio n s  w ith o u t due 
w a rn in g . T he re  b e in g  a p ro p e r course, a dev ia tion  
f ro m  i t  was a d o fa u lt fo r  w h ich  she o u g h t to  be 
h e ld  to  blam e.

The Velocity, L. Eep. 3 P. C. 45 ; 21 L .T . liep. N.S.
686 ; 3 Mar. Law Cas. O. S. 308 ;

The Estc and the N iord, ante, vol. 1, p. 1; L. Eep.
3 P. C. 436 ; 24 L. T . Eep. N . S. 667.

A t  least, i f  th e  in te n tio n  o f th e  m aste r o f the  
S tra thc lyde  was to  do som e th ing  unusua l he shou ld  
have g ive n  due w a rn in g ,

The Bellerophon, ante, p. 58; 33 L. T . Eep. X . S.
412.

A s th e  tw o  vessels w ere  on courses n o t pa ra lle l, 
they  m u s t be considered as approach ing  ships, 
and hence i t  was th e  d u ty  o f the S tra thc lyde  to  
s lacken speed as soon as the re  was r is k  o f co llis ion . 
T h is  she neg lected to  do, and she was, there fo re , 
g u i l ty  o f a breach o f th e  re g u la tio n s  w h ich , u n d e r 
the  M e rc h a n t S h ip p in g  A c t  1873 (36 &  37 Y ic t .  
c. 85), s. 17, renders  h e r lia b le  to  be deemed in  
fa u lt ,  as th e re  were no circum stances re n d e r in g  a 
d e p a rtu re  fro m  th e  ru le  necessary.

B u tt,  Q.C., Clarkson, and Webster, fo r  th e  re 
spondents, w ere n o t ca lled upon.

T he  ju d g m e n t o f the  c o u rt was de live red  b y
R r e t t , J .A .— I n  th is  case the  ju d g m e n t o f th e  

A d m ira l ty  C o u rt fo u n d  th a t th e  F ra n c o n ia  was 
so le ly  to  b lam e upon these g rounds . T he  ju d g e  
and th e  E ld e r  B re th re n  found th a t th e  vessels were 
cross ing  vesse ls; b u t, a lth o ug h  i t  was said th a t  
th e y  were cross ing  vessels, y e t th a t  th e  S tra thc lyde  
was n o t a t a ll to  b lam e fo r  n o t s lacken ing  he r 
speed as th e  vessels were com ing  toge the r.

N o w , I  be lievew e are a l lo f  op in ion  th a t the  ju d g 
m e n t o f  th e  c o u rt below is correct, and th a t  the 
F ra n c o n ia  was so le ly  to  blame. B u t we do no t, I  
th in k ,  agree w ith  th e  reasons w h ich  were g iven  
b y  th e  c o u rt below fo r  a r r iv in g  a t th a t  resu lt. 
W e  take  i t ,  upon  th e  evidence as a w hole, to  be 
p roved  th a t  when th e  tw o  ships la id  th e ir  course, 
th e  p o s itio n  o f th e  ships was ve ry  m uch  w h a t th e  
cap ta in  o f th e  S tra th c lyde  s ta ted i t  to  be, v iz ., 
th a t  w hen th e  ships had taken  th e  tw o  courses

w h ich  th e y  reso lved  to  h o ld  fo r  some tim e , th e  
F ra n c o n ia  was about tw o  p o in ts  on the  p o r t  
q u a rte r  o f th e  S tra thc lyde . I t  is  t ru e  th a t th e  
vessels were then  la y in g  tw o  courses, w h ich  
m a th e m a tica lly  w o u ld  a t one t im e  o r  o th e r b r in g  
those tw o  courses to  cross ; b u t th e  question is , 
w h e th e r u n d e r those circum stances, th e  ships are 
cross ing  ships, o r w h e th e r one is a sh ip  o ve rta k in g  
ano ther.

N o w , i f  th e  tw o  sh ips w ere in  th a t  p o s itio n , 
and upon  those tw o  courses, i t  seems to m e 
im possib le  th a t th e  F ra n c o n ia  cou ld  ever reach 
the  S tra thc lyde , unless she was g o in g  fas te r 
than  th e  S tra th c ly d e ; and we a ll th in k  th a t  
th e  evidence is  conclus ive to  show th a t th e  
F ra n c o n ia  was g o in g  fa s te r th a n  th e  S tra th 
clyde, and th e  gen tlem en  w ho advise us are, 
I  believe, o f the same op in ion . I t  is tru e  th a t 
the re  is  evidence as to  th e  pace o r  th e  speed o f 
each vessel, and  the  evidence m ay lo o k  as i f  th e  
tw o  vessels were g o in g  th e  same, o r as n e a rly  as 
possible th o  same, speed. B u t  i f  you once p u t th e  
tw o  vessels in to  th e  pos ition  w h ic h  I  have s ta ted, 
and take  th e  courses w h ich  i t  is  a d m itte d  on b o th  
sides w ere the  courses, i t  is  im possib le  th a t th e  
F ra n c o n ia  cou ld  have touched th e  S tra thc lyde  
unless she was g o in g  fa s te r th a n  th e  S tra th 
clyde. T he re fo re  I  ta ke  i t  th a t  th e  tw o  ships 
were in  th e  p o s itio n  as n ea rly  as possib le 
described by  th e  C apta in  o f  th e  S tra thc lyde , and 
th a t the  F ra n c o n ia  was g o in g  fa s te r th a n  th e  
S tra thc lyde.

B u t th e  tw o  ships w ere g o in g  upon courses 
w h ich , m a th e m a tica lly , w ou ld  e ve n tu a lly , a t some 
p o in t, cross each o ther.

N ow , u nder those circum stances, th o  question  
seems to  m e to  be w h e th e r tw o  vessels in  those  
pos itions can be said, w ith in  the  m ean ing  o f  th e  
re g u la tio n s  fo r  p re v e n tin g  co llis ions a t sea, to  be 
cross ing  ships.

T h is  case has been a rgued as i f  sh ips cross, and 
m u s t be crossing, unless they are g o in g  in  
exactly  p a ra lle l lines, o r  as n e a rly  as possib le 
p a ra lle l lines. I  cannot th in k  th a t in  th e  m ean ing  
o f these ru les. T he  1 3 th  ru le  speaks o f tw o  sh ips 
u n d e r steam m ee ting  end on o r n ea rly  end on. 
T he  14 th  ru le  speaks o f tw o  ships u n d e r steam  
c ro ss in g ; b u t the  1 7 th  ru le  is, “ e ve ry  vessel 
o v e rta k in g  any o th e r vessel.”  N ow , M r .  B e n ja 
m in  argues th a t, a lth o u g h  ships w ere cross ing  
they  m ig h t also be o v e rta k in g . I  cannot th in k  
th a t th a t  is th e  tru e  in te rp re ta t io n  o f these ru les. 
The  ru le  w h ich  app lies to  cross ing  ships, in  u s in g  
th e  w o rd  “ c ross ing ”  is, us ing  a sea te rm , a 
te rm  o f n a v ig a tion  ; i t  is  n o t u s in g  a m a the 
m atica l te rm , and so in  speaking of one vessel 
o v e rta k in g  ano ther, th e  17 th  ru le  uses a sea and 
n o t a m a them a tica l te rm  a t a ll. N o w  the  17 th  
ru le  o f course im p lie s  th a t one sh ip  is  g o in g  
fa s te r th a n  ano ther, fo r  unless one sh ip  is g o in g  
fa s te r th a n  a n o th e r i t  is  d if f ic u lt  to  say i t  is ove r
ta k in g  another.

T he n  we come to  th is , w he the r we can fo rm  
a d e fin it io n  o f th e  d iffe rence between c ross ing  
ships aud o v e rta k in g  sh ips. N o w  i t  w ou ld  
seem to  me th a t th is  m ay  be a ve ry  good de
f in it io n — I  w i l l  n o t say th a t i t  is exhaustive , o r  
th a t i t  m ay n o t on some occasion be fo u nd  to  be 
s h o rt o f co m p ris in g  eve ry  case, b u t I  th in k  i t  is  a  
v e ry  good ru le — th a t i f  th e  ships are in  such 
pos itions , and are on such courses and a t such 
distances th a t i f  i t  were n ig h t  th e  h in d e r s h ip
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cou ld  n o t see any p a rt o f  th e  s ide lig h ts  o f th e  
m ore fo rw a rd  sh ip , th e n  th e y  cannot be said to  be 
crossing  ships, a lth o u g h  th e ir  courses m ay n o t be 
exactly  p a ra lle l to  one a n o th e r; i f  one sh ip  is  so 
m uch  beh ind  th e  o the r, and th e ir  courses are 
such th a t i f  i t  were n ig h t  th e  one sh ip  cou ld  n o t 
see, by  reason o f th e  screens, any p a r t  o f  th e  side 
lig h ts  o f  th e  o th e r sh ip , she m us t be so fa r  
b e h in d  h e r th a t  she cou ld  n o t poss ib ly  reach h e r 
unless she was g o in g  ve ry  m uch  fas te r th a n  th a t 
o th e r sh ip . I t  w ou ld  n o t do, I  th in k ,  to  l im it  th e  
angle o f th e  crossing too  m uch, b u t i f  i t  is  lim ite d  
to  th a t ex ten t i t  seems to  me th a t  th a t is  a v e ry  
u se fu l and p ra c tica l ru le .

W e ll,  i f  th a t is so, these sh ips were in  the  
p o s itio n  w h ich  I  have described. I f  the  S tra th 
clyde was a m ile  o r even a q u a rte r  o f a m ile  d is 
ta n t  from — I  do n o t say sideways, b u t d is ta n t fro m  
— the  F ra n co n ia , and had the  F ra n c o n ia  tw o  po in ts  
on he r q u a rte r, th e  S tra th c lyde  be ing ahead, i t  is 
im possib le  th e  F ra n co n ia  co u ld  have seen any p a rt 
o f th e  side lig h ts  o f  the  S tra thc lyde, and th a t, I  
th in k ,  is th e  op in ion  o f the  gen tlem en  w h o  advise 
us. T h a t b e in g  so, th e  S tra thc lyde  and th e  F ra n 
conia  were n o t crossing  vessels, and as a co llis io n  
d id  ta ke  place, the  F ra n c o n ia  m u s t have been 
g o in g  fasten than  th e  S tra thc lyde . She was, the re 
fore , an o v e rta k in g  vessel, and came w ith in  the  
17 th  ru le .

N o w  i t  has been a rgued b y  M r .  B e n ja m in  th a t 
i f  th e  vessels were c ross ing  a t a ll, th e y  m u s t 
have been approach ing . I  do n o t th in k  i t  is 
abso lu te ly  necessary to  d e te rm ine  th a t  p o in t, b u t 
I  confess th a t  m y  m in d  goes w ith  h im , and 
the  in c lin a tio n  o f m y  op in ion  c e rta in ly  is th a t i f  
fw o  vessels can p ro p e r ly  be said, w ith in  th e  mean- 
iu g  of th e  14 th  a rt ic le  o r ru le , to  be cross ing  
vessels, th a t  then , th e y  m u s t be a pp roach ing  
vessels ; and i f  b o th  o f th e m  are steamers th e  16 th  
ru le  w o u ld  app ly , and  b o th  o f th e m  o u g h t to  
slacken. I t  seems to  m e clear th a t  w here  th e  
Position  o f vessels b r in g s  th e m  w ith in  th e  17 th  
ru le , in  w h ich  th e  one is  o v e rta k in g  th e  o ther, 
a lth o ug h  th e y  are bo th  steamers, you  cannot app ly  
the  16 th  ru le  a t a ll to  th e  lead ing  vessel. I t  is 
im possib le  by any fa ir  co n s tru c tio n  o f  language 
th a t  th e  one th a t is  a lea d in g  vessel, a lth o u g h  a 
steam ship, is  app roach ing  th e  o th e r ; she is  go ing  
away fro m  the  o th e r, and i t  is  an abuse o f 
language to  say th a t th a t  vessel is  an approach- 
rug  vessel a t a l l ;  w hen one steam sh ip  is ove r
ta k in g  ano th e r w ith in  th e  m ean ing  o f these 
ru les, th e  f ir s t  one cannot be said to  be ap
p roach ing  the  h in d e r vessel a t a ll, and, the re fo re , 
fb e  le a d in g  vessel is  n o t w ith in  th e  16 th  ru le .

N ow , th a t  be ing so, th e  F ra n c o n ia  b roke a lm ost 
every ru le . She was th e  vessel o ve rta k in g  
ano ther. U n d e r  these circum stances she o u g h t 
to  have k e p t o u t o f th e  w ay. She was a steam- 
®bip app roach ing  ano ther. She o u g h t to  have 
slackened he r speed. She d id  n o th in g  u n t i l  th e  la s t 
m om ent e ith e r to  g e t o u t o f the  w ay o r to  s lacken 
he r speed. I f  w h a t I  say is co rrec t, th e  S tra th 
clyde b roke  no ru le , unless i t  can be sa id  th a t she 
broke e ve n tu a lly  th e  20 th  ru le . N o w , when the 
vessels had come close to  each o the r, i t  seems to  
®*e im poss ib le  to  suppose th a t th e y  were, as has 
been sta ted, a q u a rte r o f a m ile  a pa rt a t th e  la s t 
m om ent w hen th e  F ra n c o n ia  po rte d . T here  is 
?°uie evidence th a t she was o n ly  th re e  sh ip ’s
engths d is tance  fro m  th e  S tra thc lyde  a t th a t tim e , 

f f  yo u  t ie  dow n th e  evidence to  th is  th a t  she was

a q u a rte r  o f a m ile  o ff and o ve rla p p in g  th e  
o th e r vessel, in  m y  op in ion , and acco rd ing  
to  th e  op in io n  o f th e  gen tlem en  w ho advise 
us, th e  co llis io n  co u ld  n o t have taken  p lace 
as i t  d id . W h a t is  th e  conclus ion, th e n  ( th e  
c o llis io n  d id  ta ke  place), b u t  th a t  th e y  w e re  
n o t a q u a rte r  o f a m ile  o ff, b u t th ree  le n g th »  
of a vessel a p a rt a t th e  t im e  th e  Francon ia . 
po rted  ? N ow , i f  th is  be tru e , th e  S tra thc lyde  u p  
to  th a t tim e , h a v in g  b ro ke n  no ru le , can i t  be 
suggested th a t she b roke  a ru le  then?  O n th e  
co n tra ry , i t  was fo u nd  in  the  c o u rt below, and i t  
is th e  op in ion  o f those w ho advise us here, and i t  
is  o u r op in ion  th a t  so fa r  fro m  b rea k in g  any ru le  
o f n a v ig a tio n  a t th e  tim e , th e  S tra thc lyde  d id  th e  
ve ry  best th in g  she cou ld  do, she d id  y ie ld  h a lf a 
p o in t to  th e  F ra n co n ia , and a fte rw a rd s  y ie ld e d  
m ore by  p u tt in g  he r he lm  ha rd  a -p o rt, and i t  is  
o u r op in io n  and those w ho advise us, th a t  i t  is  th e  
best th in g  she cou ld  do to  avo id  th e  w rong  con
d u c t o f th e  F ra n co n ia . T he re fo re  th e  F ra n c o n ia  
b roke  the  r u le s ; th e  S tra thc lyde  b roke  no w r it te n  
ru le .

B u t, then , i t  has been suggested th a t th e  
S tra thc lyde  m is led  th e  F ra n co n ia . N o w , I  confess 
th a t th a t seems to  me to  be an un tenab le  a rg u 
m ent. F ir s t  o f a ll i t  rests upon an assum ption  
th a t th e  F ra n c o n ia  had a r ig h t  to  keep on h e r  
course, n o t o n ly  as to  d ire c tio n  b u t as to  th e  place 
in  w h ich  she "was, and th a t because th e  S tra th 
clyde was com ing  o u t o f D o ve r B ay  she o u g h t 
e ith e r to  have y ie lded  to  the F ra n co n ia , o r th a t  
she o u g h t to  have p o rte d  h e r he lm  so as to  go a 
course dow n channe l w h ich  w ou ld  keep he r on th e  
s ta rboa rd  side o f  th e  F ra n c o n ia . T h a t is so, i t  is  
said, because the F ra n c o n ia  was g o in g  dow n on 
h e r usua l course ; and th e  case was like n e d  to  The  
Velocity  (u b i sup.), and  The E s k  (u b i sup)., and M r.  
P h ill im o re  in v ite d  us to  say th a t  th e  same ru le s  
w ere  app licab le  to  th e  usua l course o f the  E n g lis h  
C hannel w h ich  are app licab le  to  a r iv e r  w ith  a 
w in d in g  course. I t  is  the  f ir s t  t im e  such a p ropo 
s it io n  was p u t fo rth . T he  ru les are m ade fo r  th e  
sea. T he  reason w h y , in  th e  cases of The Ve loc ity  
and The E sk, i t  was he ld  th a t  th e  ru le s  d id  n o t 
a pp ly  was, because, as a m a tte r  o f fac t, th e  ru le s  
are h e ld  to  be inap p lica b le  to  vessels m ee tin g  each 
o th e r and s ig h t in g  lig h ts  in  a w in d in g  r iv e r .  T h e ir  
l ig h ts  are seen ove rland , and i t  is im poss ib le  th a t  
th e  ru les  can be made app licab le  to  these c irc u m 
stances. I f  th a t  is  so, no  re g u la tio n s  were eve r 
in tended  to  a p p ly  to  c ircum stances w here in  t r u th  
and fa c t they  cannot app ly  ; and  th e re fo re  in  The  
V elocity (u b i sup,), and The E sk  (ub i sup.), i t  w as 
he ld  th a t  these w r it te n  ru le s  d id  n o t app ly , b u t  
th a t  some o th e r ru le  d id , and th a t o th e r ru le s  is th e  
cu s tom ary  course of n a v ig a tio n  in  d iffe re n t r iv e rs , 
and everyone w ho has kn o w n  th e  Tham es has 
kn o w n  w h a t th e  usua l course o f n a v ig a tio n  in  
th a t r iv e r  has been fo r m any years. T h a t does n o t 
a p p ly  a t a l l  to  th e  C hannel, and th e re  is  no usua l 
course in  the  C hannel in  the  sense in  w h ic h  i t  was 
argued. The  ships are in  the  E n g lis h  C hannel as i f  
th e y  were on th e  sea, and th e  o n ly  s a ilin g  ru le s  
w h ich  are app licab le  to  them  u n d e r those c irc u m 
stances are  those w h ich  have been enacted and a re  
con ta ined  in  those ru les . T he  case o f The Velocity  
th e re fo re , is  n o t applicable.

There fore , on th e  w hole, ta k in g  th e  p o s itio n  o f  
these Bhips to  have been w h a t w e f in d  th e m  to  be, 
and ta k in g  th e ir  courses to  have been w h a t is  ad
m itte d , we are o f o p in io n  th a t th e  F ra n c o n ia  was a
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vessel o v e rta k in g  th e  S tra th c lyd e ;  th a t th e  vessels 
w ere n o t cross ing  vessels ; th a t th e  S tra thc lyde  was 
n o t a vessel w h ich  can be said to  have been ap 
p ro a ch in g  th e  F ra n c o n ia  ; th a t th e  F ra n c o n ia  was 
an o v e rta k in g  and approach ing  sh ip , th a t she b roke  
th e  ru les , th a t she b roke  them  up  to  the  end ; th a t  
th e  S tra thc lyde  b ro k e ro  ru le  e ith e rb e fo re  the  c o ll i
s ion  was im m in e n t o r a t th e  m om ent before the 
c o llis io n  was in e v ita b le ; she b roke  no ru le  fro m  
b e g in n in g  to  end. W e are of op in io n , the re fo re , 
th a t  the  F ra n co n ia  was an o v e rta k in g  sh ip , and 
th a t  the  Stra thc lyde  was no t a cross ing  sh ip . W e 
agree w ith  th e  A d m ira lty  C o u rt th a t th e  F ra n 
con ia  was to  blam e. W e cannot, how ever, agree 
w ith  the  decision of th e  A d m ira l ty  C o u rt th a t  the  
tw o  ships were crossing  s h ip s ; and we h o ld  th a t 
th e  S tra thc lyde  was n o t bound to  d im in is h  he r 
speed.

James, L .J .— The appeal w i l l  be d ism issed w ith  
costs.

S o lic ito rs  fo r  th e  appe llan ts , Slolces, Saunders, 
a n d  Stokes.

S o lic ito rs  fo r  the  respondents, G e lla tly , Son, and 
W arton .

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by W. A ppleton and P. B. H u tch in s , Esqs., 

Barristers-at-Law.

F r id a y ,  Bee. 1, 1876.
(B e fo re  Mellish,L.J.,Bbett and Ampiilett, J J .A .)  

Sanguinetti v. The Pacific Steam Navigation 
Company.

C h a rte r-p a rty— B ays a llow ed f o r  load ing — S tiffe n 
in g  coal— D em urrage— M aster’s lie n — Ceasing o f  
cha rte re r’s l ia b il i ty .

B efendants chattered p la in t i f f ’s sh ip to c a n y  a 
cargo to Callao. B y  the ch a rte r-p a rty  the sh ip  
was “  to be loaded a t the average ra te  o f  75 tons 
p e r  clear w o rk in g  day  . . . S tiffe n in g  coal, i f  
requ ired , to be supplied a t sh ip ’s expense a t the 
ra te  o f  40 tons p e r clear w o rk in g  day a fte r  w r itte n  
notice is  g iven to the charterers' agent o f  its  being 
requ ired , but a l l  days on w h ich  stiffen ing  coal is  
taken  on board, o r the s l ip  is  detained f o r  the 
same, to be excluded in  the com putation o f  the 
s a id  w o rk in g  days a llowed f o r  load ing  . . . B e
m urra ge  to be p a id  f o r  each day beyond the sa id  
days a llow ed  f o r  load ing  and, d ischa rg ing  re 
spectively a t the ra te  o f  ad. per registered ton p e r  
d ay . The m aster to have a lie n  on the cargo fo r  
a l l  fre ig h t and dem urrage due under th is  agree
m ent . . . A l l  l ia b i l i t y  < f  the charterers under 
th is  agreement sh a ll cease as soon as the cargo is 
on board . . . A l l  questions, w hether o f  short 
de live ry , dem urrage, or otherwise, are to be settled 
w ith  the m anager o r agents o f  the charterers a t 
the p o r t  o f  destination , w h ich  settlement is to be 
b in d in g  on the owner. The owner arid  master io 
have a Hen on the cargo f o r  a l l  fre ig h t, dead 
f re ig h t,  and  dem urrage”

Befendants fa i le d  to su p p ly  s tiffen ing  coal, whereby 
the sh ip  was deta ined fo rty -e ig h t days a t the p o rt 
o f load ing . P la in t i f f  sued fo r  demurrage.

H e ld  (a ffirm in g  the ju d g m e n t o f  the Queen’s Bench  
B iv is io n  on dem urre r to statement o f  c la im ), th a t 
p u tt in g  stiffen ing  coal on board was “  load ing  ”  
w ith in  the demurrage clause, a n d lh e re f ore dem ur
rage teas payable, bat th a t th is  was a  l ia b i l i t y  
t in d e r the ch a rte r-pa rty , w h ich  ceased when the 
cargo was on board, a nd  the o n ly  remedy was by

the m aster’s lie n , a n d  therefore p la in t i f f  could  
not recover on the cha rte r-pa rty .

Action by  the  p la in t if f ,  ow ner o f th e  sh ip  G ui- 
seppe, aga ins t the  defendants, charte re rs. The  
s ta te m e n t o f c la im  set o u t the  c h a rte r-p a rty , the  
m a te r ia l pa rts  ot w h ich  are as fo llow s :

“  T he  said sh ip , now  a t Genoa, be ing  t ig h t ,  
s taunch, and s tron g , and in  every  way f i t te d  fo r 
the  voyage, sha ll proceed to  C a rd iff, w ith  op tion  to  
take  a cargo  in  M ed ite rranean fo r  C a rd iff fo r  
ow ne r’s bene fit, and there  load in  any dock ordered 
by sh ippe rs  a fu l l  and com ple te  cargo o f steam 
coal fro m  th e  c o llie ry  nam ed b y  the  cha rte re rs ’ 
a gen t on the vessel’s a r i iv a l a t C a rd iff, and be ing 
so loaded sha ll th e re w ith  proceed to  Callao, o r  so 
near th e re to  as she m ay safe ly get, and the re  de
liv e r  th e  same (a ll on  board to  be de live red ) in to  
l ig h te rs , steamers, depot ships, o r a t any w h a rf as 
ordered by th e  c h a rte re r ’s agent . . . The  sh ip  to  
be loaded a t th e  average ra te  o f 75 tons pe r c lear 
w o rk in g  day (as tendered d u rin g  n ig h t  o r day), 
com m encing  when the  vessel is in  b e rth  (under 
th e  t ip  w here  t ip s  are used), w h o lly  unba llas ted  
and ready to  receive cargo, notice o f w h ich  is to  be 
g ive n  in  w r i t in g  by  th e  m aster to  ch a rte re rs ’ 
agent. A n y  tim e  lo s t by  reason o f r io ts , p a r t ia l 
o rg e n e ra l lo ck  outs, s tr ik e s , o r cessation fro m  w o rk  
on th e  p a rt o f the  p itm e n  o r o th e r hands engaged 
in  th e  g e tt in g , carriage, o r  load ing  o f th e  said 
coals fro m  w hatever cause, o r  by  reason o f  acci
dents in  m ines o r to  m ach ine ry , o b s tru c tio n  on o r 
in  an y  ra ilw a y , r iv e r, canal, o r dock used fo r  the  ca r
r ia g e  of the coal, o r  in  the  load ing  o f th e  sh ip , o r 
b y  reason o f floods, frosts, s to rm s o r any cause 
beyond the  c o n tro l o f the cha rte re rs  to  be ex
c luded  in  the  co m p u ta tio n  o f th e  said w o rk in g  
days. S tif fe n in g  coal i f  re q u ire d  to  be supp lied  a t 
sh ip 's  expense a t th e  ra te  o f 40 tons per c lear 
w o ik in g  day a fte r w r it te n  no tice  is g ive n  to  the  
ch a rte re rs ’ agents o f its  be ing  req u ire d , b u t a ll 
days on w h ic ti s t if fe n in g  coal is taken  on board  o r 
th e  sh ip  is de ta ined  fo r  th e  same to  be excluded 
in  the  com pu ta tion  o f  th e  said w o rk in g  days 
a llow ed fo r  load ing . T he  vessel to  be d ischarged 
a t the  average ra te  o f 40 tons p e r c lear w o rk in g  
day, com m encing fro m  th e  day a fte r w r it te n  
no tice  is  g ive n  to  th e  ch a rte re rs ’ agents o f re a d i
ness to  d e live r the  cargo. D em urrage  to  be pa id  
fo r  each day beyond th e  said days a llow ed  fo r  load 
in g  and d isch a rg in g  respec tive ly  a t the ra te  o f 3d. 
pe r reg is te re d  to n  pe r day. The  m aster to  have a 
lie n  on the  cargo fo r  a ll f r e ig h t  and dem urrage  
due under th is  agreem ent. . . . A l l  l ia b i l i t y  of the 
ch a rte re rs  u nder th is  agreem ent sha ll cease as 
soon as th e  cargo is  on board, except as to  the 
aforesaid payment, to  be made on sa iling , and a ll 
questions, w he ther o f s h o rt d e live ry , dem urrage , 
o r o therw ise , are to  be se ttle d  w ith  the m anager o r 
agents o f the  charte re rs a t the  p o rt o f des tina tion , 
w h ich  se ttlem en t is to  be b in d in g  on the  owners, 
th e  owners and m aste r to  have a lie n  on the cargo 
fo r a ll f re ie h t,  dead fre ig h t and dem urrage .”

T h e  s ta te m e n t o f c la im  w en t on to  a llege th a t 
the  sh ip  proceeded to  C a rd iff, and  on 24 th  Feb. 
1875, notice  was g iv e n  th a t s t if fe n in g  coal was 
req u ire d .

C lause 5 was as fo llo w s : “ T he  w ho le  o f the  
ba llas t fro m  the  vessel cou ld  n o t be taken  o u t o f 
th e  vessel u n t i l  th e  necessary s tif fe n in g  coal cou ld  
have been p rov ided , and th e  use was and is to  
d ischarge  the  g re a te r p o rt io n  o f the  ba llas t and to  
re ta in  a sm a ll q u a n tity  o f b a lla s t w h ich  is  k e p t in
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th e  vessel fo r  th e  purpose o f keep ing  h e r u p r ig h t,  
and th is  la t te r  sm all q u a n tity  o f b a lla s t is  d is 
charged s im u ltan e o u s ly  w ith  the  rece ip t o f the 
s tif fe n in g  coal, whereof the  defendants had no tice .”  

A lle g a tio n  th a t  the  defendants fa ile d  to  supp ly  
any s tiffe n in g  coal u n t i l  the  15 th  A p r i l  1875, and 
th a t  “ the  defendants de ta ined  the sh ip  fo r ty -e ig h t 
days over and above th e  period so agreed upon fo r  
load ing , and the re b y  became lia b le  to  pay to  th e  
p la in t if f  3501. 13s. fo r  dem urrage  o f th e  vessel or 
fo r  damages fo r th e  de ten tion  o f the  vessel, ye t the  
defendants have n o t pa id  th e  same, and th e  same 
is  s t i l l  w h o lly  due and unpa id .”

T here  were also a llega tions th a t th e  defendants 
agent a t Callao requested th e  p la in t if f  to  de live r 
the  cargo w ith o u t en fo rc in g  h is  lien, and the  p la in 
t i f f  d id  so ; and th a t th e  defendants’ agent d id  no t 
se ttle  th e  questions w h ich  arose.

D e m u rre r  “  to  so m uch of the  p la in t if f  s s ta te 
m en t o f c la im  as alleges l ia b i l i t y  in  respect o f w ha t 
took  place in  E n g la n d  . . . on  the  g ro u n d  th a t i t  
appears th a t the  cargo was on board, and th a t a ll 
l ia b i l i t y  o f th e  defendants was b y  th e  cha rte r- 
p a rty  to  cease thereupon  . . . and also on the 
g ro u n d  th a t i t  does n o t appear th a t the  said ques
tions had been se ttled  w ith  the  said m anager o r 
agent o f the  defendants.”

T he  Queen’s Bench D iv is io n  (M e llo r  and Q uain, 
JJ .) gave ju d g m e n t fo r  th e  defendants, and the 
p la in t if f  appealed.

B e n ja m in , Q.C. (L . P . Russell w ith  h im ) fo r  the  
p la in t if f .— T he  clause in  the  ch a rte r-p a rty  b y  w h ich  
a ll l ia b il i ty  o f th e  cha rte re rs  is to  cease as soon as 
th e  cargo is on board, does n o t a p p ly  to  the  c la im  
fo r  de ten tion  a t th e  p o rt o f load ing . I t  o n ly  
exem pts th e  cha rte re rs  fro m  l ia b il i ty  fo r  breaches 
o f the  c h a rte r -p a r ty  in  respect o f w h ich  a lie n  is 
g ive n  to  th e  ow ner :

Pish v. Cory, ante, vol. 2, p. 593; 32 L. T. Rep.N. S.
670; L. Rep. 10 Q. B. 553 ;

Francesco v. Massey, ante, vol. 2, p. 594a.; L. Rep.
8 Ex. 101; 42 L. J. 75, Ex.;

Lockhart v. Falk, ante, vol. 2, p. 8 ; 3S L . T. Rep.
N. S. 96; L. Rep. 10 Ex. 132.

[B rett, J .A . re fe rre d  to  F rench  v. Gerher (L . Rep. 
1 C. P. D . 737, now  p e n d ing  in  the  C o u rt o f A p 
pea l).] I n  th e  presen t case the  pa rties  had tw o 
th in g s  in  con tem p la tion  when the  c h a rte r-p a rty  
tyas d raw n  u p — dem urrage, and de ten tion  as d is 
tin g u ish ed  fro m  dem urrage . The  lie n  is  on ly  
g iven  fo r  “  fre ig h t,  dead fre ig h t,  and  dem urrage ,”  
and does n o t extend  to  the  p resen t c la im . T he re 
fo re  th e  c la im  is  n o t w ith in  th e  clause exe m p tin g  
fhe  charte re rs fro m  l ia b il ity ,  and th e  p la in t if f  is 
e n title d  to  recover. The  exem ption is  cond itiona l 
°n  th e  defendants ’ agent s e tt lin g  acco rd ing  to  the  
ch a rte r-p a rty .

Cohen, Q.C. (A r th u r  W illia m s  w ith  h im ) fo r th e  
defendants.— The p o in t in te n de d  to  be ra ised b y  
Die d e m u rre r is th a t the  defendants are sub ject to  
®o l ia b il i t y ,  ind e p en d e n tly  o f w ha t happened a t 
Callao. T h is  is  a c la im  fo r  dem urrage , and as 
such is  w ith in  th e  express w ords o f th e  clause 
g iv in g  a lien . I t  fo llow s th a t  i t  comes w ith in  th e  
clause e xem p ting  th e  defendants fro m  l ia b i l i t y  
Under th e  ch a rte r p a rty . The  co n ten tio n  on th e  
p a rt o f th e  p la in t if f  is th a t b y  m a k in g  th e  cha rte r- 
p a rty , th e  defendants con tracted  an o b lig a tio n  th a t 
fh e ir  agent shou ld  s e t t le ; i f  so, th a t is  a l ia b il i ty  
under th e  ch a rte r-p a rty , and th e  exem ption  ap
plies. The  c o u rt w i l l  n o t v a ry  th e  m ean ing  of the 
clause because the  p la in t if f  finds h is  lie n  an in 

su ffic ien t secu rity . H e  also re fe rred  to  B a n n is te r  
v. B res laue r (16 L . T . Rep. N . S. 418 ; L . Rep. 2 
C. P .4 9 7 ;  36 L . J. 195, C. P ). [Brett, J .A .— 
T h a t case has been d o u b te d ; see F rench  v . Gerber 
(ubii sup.)']

L .  P. Russell, in  re p ly , re fe rre d  to  
Gray v. Carr, ante, vol. 1, p. 115; L . Rep. 6, Q.B.

522 ; 40 L. J. 257, Q B .; 25 L. T. Rsp. N. S. 215.
Mellish, L .J .— T he  question  in  th is  case is  

w he ther, acco rd ing  to  the  tru e  c o n s tru c tio n  of the 
ch a rte r-p a rty , the  defendants are  liab le  to  pay 
dem urrage  o r damages fo r  de ten tio n  o f th e  p la in 
t i f f ’ s ship, w h ich  was de ta ined  fo r fo r ty -e ig h t days 
a t the p o r t  o f loa d in g , C a rd iff. T he  d e m u rre r on ly  
raises the  question  w h e th e r th e  defendants a re  
lia b le  to  a c la im  fo r  dem urrage  o r  de ten tion  in  
E n g la n d . W e  th o u g h t th a t in  o rde r to  se ttle  the  
m a tte r fu lly ,  i t  was desirab le  to  consider th e  
question w h e th e r the  sh ipow ner can m a in ta in  an 
action  on th e  c h a rte r-p a rty  i f  th e  ch a rte re r’s agent 
does n o t se ttle  th e  c la im  a t the p o rt o f destina tion .

T he  clause as to  dem urrage  is th is :  “ D em urra ge  
to  be paid fo r  each day beyond th e  said days a l
low ed  fo r lo a d in g  and d isch a rg in g  resp e c tive ly  a t 
th e  ra te  of 3d. per reg is te red  to n  per day.”  The  
f ir s t  question  w h ich  we have to  consider is w h e th e r 
“ lo a d in g ”  in  th is  clause is  confined to  load ing  
th e  sh ip  a t th e  ra te  o f 75 tons pe r day a fte r  she is  
w h o lly  unballasted and the  s tiffe n in g  coal has been 
p u t in , o r  w h e th e r i t  inc ludes p u t t in g  the s tif fe n 
in g  coal on board, fo r w h ich  ce rta in  days are a l
lowed, and so w he the r th e re  is an agreem ent to  
pav dem urrage  in  respect o f th a t tim e .

T he  o h a rte r-p a rty  says: “ The  ship to  be lo a d e ia t  
th e  average ra te  of 75 tons pe r c lear w o rk in g  day as 
tendered 'd u r in g  n ig h t  o r day com m encing when 
th e  vessel is in  b e rth  (un d e r the  t ip  w here t ip s  are 
used) w h o lly  unba llasted  and ready  to  receive 
cargo, notice  o f w h ich  is to  be g iven  in  w r it in g  by 
th e  m aste r to  the ch a rte re rs ’ agent.”  I  agree 
th a t the w o rk in g  days m entioned  in  th is  clause d o  
n o t beg in  u n t i l  a fte r the  s tif fe n in g  coal is p u t on 
board, because u n t i l  then  the  ba llas t w ould  n o t be 
e n tire ly  out. T hen  there  is the  c lause : “ A n y  
tim e  lo s t b y  reason o f r io ts , &o., . . . to  be exc lu 
ded in  the  com pu ta tion  of the  said w o rk in g  days.”  
T he n  comes th e  fo llo w in g  clause: “ S tif fe n in g  
coal i f  re q u ire d  to  be supp lied  a t sh ip ’s expense, 
and  a t the ra te  o f 40 tons per c lear w o rk in g  day 
a fte r w r it te n  no tice  is g ive n  to  th e  ch a rte re rs ’’ 
agents o f its  be ing  req u ire d , b u t a ll days on w h ich  
s tif fe n in g  coal is taken  on board, o r th e  sh ip  is  
de ta ined  fo r th e  same, to  be excluded in  the  com 
p u ta tio n  o f th e  said w o rk in g  days a llow ed fo r  
lo a d in g .”  I f  we lo o k  a t th e  substance of these 
clauses i t  is p la in  th a t th e  parties  m eant th a t i f  
s t if fe n in g  coal were re q u ire d  i t  shou ld  be loaded 
a t the  ra te  o f 40 tons pe r w o rk in g  day, and w hen 
the  b a lla s t was ou t, and th e  s tiffe n in g  coal loaded, 
the  cargo shou ld  be p u t on board a t th e  ra te  o f 
75 tons pe r w o rk in g  day. These s tip u la tio n s  a rc  
on ly  separated in  th e  ch a rte r-p a rty , because in  th e  
one case th e  ra te  of lo a d in g  is to  be 40 tons a d a y  
and in  the  o th e r 75. I f  p u t t in g  the  s tiffe n in g  
coal on b oa rd  is  p a rt o f th e  load ing  w ith in  the  
m eaning o f th e  dem urrage  clause, dem urrage  is 
c le a rly  payable in  respect o f de lay in  p u t t in g  
s tiffe n in g  coal on board, and i t  is n o t easy to  see 
w h y  th e  ow ne r shou ld  n o t be e n tit le d  to  h is  3:7. 
p e r to n  pe r day i f  the re  is delay beyond the  days 
a llow ed fo r lo a d in g  s tiffe n in g  coal, ju s t  as m uoh 
as i f  there  is  delay beyond th e  days a llo w e d  fo r
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lo a d in g  cargo a t th e  ra te  o f 75 tons a day. N o  
n u m b e r o f dayB is  named in  th e  ch a rte r-p a rty , b u t 
•whatever t im e  is  occupied beyond th e  t im e  w h ich  
i t  w ou ld  take  to  load th e  s tif fe n in g  coal a t the ra te  
o f  40 tons pe r w o rk in g  day and to  load the  cargo 
a t  th e  ra te  o f 75 tons pe r w o rk in g  day, is  to  he 
pa id  fo r, w h e th e r lo n g e r o r  sho rte r, and I  cannot 
see w h y  th is  p ro v is ion  should n o t a p p ly  to  the  
t im e  fo r  lo a d in g  s tif fe n in g  coal as m uch  as to  the  
t im e  fo r  lo a d in g  cargo.

T hen  th e  n e x t clause is : “  T he  m aste r to  have 
a lie n  on th e  cargo fo r a ll f re ig h t  and de
m u rra g e  due u n d e r th is  agreem ent.”  W e  have 
to  decide w h a t the  m ean ing  o f the  w o rd  de
m urra ge  in  th a t  clause is, and I  th in k  i t  ap
p lies  to  d em urrage  fo r  de lay  in  loa d in g  s tif fe n 
in g  coal as m uch as to  dem urrage  fo r  delay in  
lo a d in g  cargo. I  th in k  th is  is the  tru e  construc
t io n , fo r  the  tw o  clauses come im m e d ia te ly  a fte r 
each o th e r, and to  g ive  any o th e r m ean ing  to  de
m urrage  in  th e  la t te r  clause w ou ld  m ake them  in 
cons is ten t w ith  each o ther. I n  b o th  I  th in k  i t  
extends to  de ten tio n  in  lo a d in g  s tif fe n in g  coal as 
w e ll as in  load ing  cargo.

T he n  the re  is  th e  clause d isch a rg in g  th e  
■charterers. “  A l l  l ia b i l i t y  o f the  cha rte re rs  
u n d e r th is  agreem ent sha ll cease as soon as 
th e  cargo is  on board .”  I t  is clear, accord ing  
t o  the  a u tho ritie s , th a t  th e  w ords in  th is  clause 
cannot be confined to  l ia b i l i t y  a r is in g  fro m  
breaches subsequent to  the  load ing , b u t m u s t 
ex tend  to  a ll l ia b i l i t y  u nder th e  c h a rte r-p a rty  o f 
e ve ry  d escrip tion . The  clause goes o n : “  A n d  
a l l  questions, w h e th e r o f sh o rt d e liv e ry , d e m u r
rage, o r o therw ise , are to  be se ttled  w ith  the  
m anager o r  agents o f th e  cha rte re rs  a t the  p o rt o f 
d e s tin a tio n .”  N ow , w h a t is  the  m ean ing  o f the  
w o rd  “  se ttle  ”  in  th a t  clause P Is  i t  m eant to  re 
v iv e  a l ia b i l i t y  u n d e r th e  c h a rte r-p a rty  w h ich  
w o u ld  have ceased u n d e r th e  p rev ious p a rt o f the  
clause P I f  i t  does th e  c h a rte r-p a rty  is  c o n tra d ic 
to ry . I t  is  show n th a t  th e  m aste r is  to  have a 
lie n , and a lth o u g h  the  consignee and cons ignor 
are th e  same, I  th in k  the re  is  no r ig h t  o f action, 
b u t  th e  rem edy is by  lie n  on the  cargo. I  do no t 
th in k  th e  w ords “ sh o rt d e liv e ry ”  m ake any d i f 
fe rence ; a c la im  fo r  s h o rt de live ry  w ou ld  be a 
c la im  by the  cha rte re rs  aga in s t the  owners, and 
th e  c h a rte r-p a rty  means th a t  such a c la im  is to  be 
se ttled  by the  agent and th e  am oun t deducted 
fro m  th e  f r e ig h t ; the re  is  to  be one se ttlem en t 
before the  cargo is  de livered. I  do n o t th in k  
th a t  th e  use o f these w ords, o r th e  fa c t th a t the  
consignee was th e  agent o f  th e  charte re rs, can 
a ffo rd  any reason fo r  co n s tru in g  the  c h a rte r-p a rty  
in  a m anner c o n tra ry  to  th e  decided cases. T here  
m ay have been reasons w h y  th e  cha rte re rs  wanted 
to  m ake a se ttlem en t w ith  th e ir  agen t a t Callao 
c o m p u ls o ry ; th e  agent m ig h t be in  th e  h a b it o f 
re c e iv in g  la rg e  sums o f m oney fo r  them , and th e y  
m ig h t  w ish  to  compel h im  to  se ttle  c la im s aga inst 
them  o u t o f th e  m oney w h ic h  he so received. I  
th in k  the  tru e  m ean ing  o f th e  clause is th a t in  
a case lik e  th e  p resen t th e  cha rte re rs  are to  be 
s u b je c t to  no l ia b il ity .

I t  is  tru e  th a t  in  th e  s ta tem en t o f  c la im  i t  
is  a lleged  th a t th e  de fendants ’ agent requested 
th a t  the  cargo m ig h t be de live red  w ith o u t the  
p la in t if f ’s lie n  b e in g  enforced. I f  th is  be tru e , 
i t  m ig h t poss ib ly  g ive  r ise  to  some r ig h t  o f 
ac tion , b u t i t  w o u ld  be dehors th e  cha rte r- 
p a r ty . M r .  B e n ja m in  d id  n o t w ish  fo r  a decision

on th is , so I  o ffe r  no o p in io n  as to  w h e th e r th e re  
m ay be any r ig h t  o f a c tio n  independen tly  o f the  
ch a rte r-p a rty .

I n  m y op in ion , a cco rd in g  to  th e  c h a rte r-p a rty , 
the  defendants were freed  fro m  l ia b i l i t y  on the  
s h ip ’s sa ilin g , and th e ir  l ia b i l i t y  d id  n o t a fte rw a rds  
rev ive . I  th in k ,  the re fo re , th a t  the  ju d g m e n t 
o u g h t to  be a ffirm ed.

Brett, J .A .— I  am  o f op in ion  th a t  on th is  de
m u rre r  we are con fined  to  th e  c h a rte r-p a rty . I f  
the  s ta tem en t o f c la im  on p roo f be ing  g ive n  o f 
som e th ing  ou ts ide  th e  c h a rte r-p a rty  w o u ld  g ive  a 
cause o f action , the d e m u rre r is n o t po in ted  to  
th a t, and the  question w i l l  s t i l l  be open. T he  o n ly  
question  w h ich  we have to  decide, and w h ich  the  
Queen’s B ench D iv is io n  had to  decide, is  w h e th e r 
the re  is  a r ig h t  o f ac tion  on th e  c h a rte r-p a rty . I  
have come to  th e  conclusion th a t the re  is no such 
cause o f action .

In  the  f ir s t  place, I  agree th a t  th e  p la in t i f f ’s 
c la im  comes w ith in  th e  de m u rra g e  clause, and 
I  th in k  th is  is  eq u a lly  so w h e th e r s tif fe n in g  
coal is  p a rt o f th e  cargo o r  no t. W h e n  I  asked 
M r. B e n ja m in  he a d m itte d  a t th e  m om en t th a t 
i t  was p a rt o f th e  cargo, b u t I  cannot say I  
am  sure i t  is  so, fo r i t  is  to  be supp lied  a t th e  
sh ip ’s expense. W hen a sh ip  is  ch a rte re d  to  
ca rry  goods on a voyage th e  t im e  of the  occupa
t io n  o f th a t  sh ip  depends p a r t ly  on  acciden t, such 
as w in d  and w eather, p a r t ly  on the  conduc t o f the  
ow ner, and p a r t ly  on th e  conduc t o f the  cha rte re r. 
I t  depends to  a c e rta in  e x te n t on the  conduc t o f 
th e  ch a rte re r in  s u p p ly in g  cargo, and in  th e  same 
w ay a t th e  end o f th e  voyage, o r w h e th e r th e  con
signee is ready to  rece ive th e  cargo. I t  is the 
tim e  a t th e  b e g in n in g  and end o f th e  voyage 
w h ich  depends on th e  ch a rte re r, and consequen tly  
th e re  are p rov ided  la y  days, d u r in g  w h ich  th e  
sh ipow ne r is n o t a llow ed to  c la im  a n y th in g  beyond 
th e  f re ig h t  made payable b y  th e  ch a rte r-p a rty . 
These days are fixed a t th e  b e g in n in g  and end o f 
th e  voyage in  one o f tw o  ways. T he  n u m b e r o f 
la y  days m ay be stated, o r, as was done in  th is  case, 
the  o th e r mode m ay be adopted, w h ic h  is  b y  the  
use o f ce rta in  phraseo logy to  a rr iv e  a t the  nu m b e r 
o f lay  days. H e re  th e  la y  days a t the  com m ence
m e n t o f  th e  voyage are fixed  b y  th e  q u a n tity  of 
s tiffe n in g  coal and cargo  to  be p u t on board day 
b y  day. In s te ad  o f n a m in g  th e  la y  days in  th e  
c h a rte r-p a rty  th is  m ethod  has been adopted. T he  
capac ity  o f the  sh ip  and th e  q u a n tity  o f s t if fe n in g  
coal re q u ire d  n o t be ing  kn o w n  a fixed  t im e  cannot 
be named in  th e  c h a r te r -p a r ty ; b u t th is  is fo u nd  
o u t w hen  the  sh ip  a rrives, and  i f  th e  sh ip  can take  
a ce rta in  n um ber o f tons o f cargo th a t  num ber 
d iv id e d  b y  75 w i l l  g ive  th e  n u m b e r o f la y  days 
to  be a llow ed  in  respect o f th e  cargo, and th e  
nu m b e r o f tons o f s tiffe n in g  coal d iv id e d  by 40 
w i l l  g ive  th e  num ber o f la y  days in  respect o f 
th e  s tif fe n in g  c o a l; th e  tw o  added to g e th e r w i l l  
g ive  th e  to ta l nu m b e r o f la y  days, and the  re s u lt  
w i l l  be th e  same as i f  th a t nu m b e r had  been 
w r it te n  in  th e  c h a rte r-p a rty . T he n  the ch a rte r- 
p a rty  goes on to  p rov ide  th a t i f  th e  sh ip  is  de
ta ined, w h ich  m u s t be understood to  mean b y  
th e  fa u lt  o f the cha rte re r, dem urrage  is  to  
be p a id ; a ll days beyond the days a llowed fo r  load
in g  and d isch a rg in g  are to  be pa id  fo r, and th e  
e ffect is  to  b r in g  the  w ho le  case w ith in  th e  de
m urra ge  clause.

A s  to th e  question  w h e th e r th is  is  dem urrage  o r 
d e ten tio n , g e n e ra lly  i f  the re  is a fixe d  num ber o f
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dem urrage  days nam ed in  the  c h a rte r-p a rty  beyond 
th e  lay days, and th e  sh ip  is  delayed by the  fa u lt  o f 
th e  ch a rte re r beyond th e  dem urrage  days, th is  is 
de ten tion , fo r w h ich  th e  ow ner is e n tit le d  to  com 
pensation in  dam ages; b u t here th e  num ber o f 
d e m u rra g e  days is n o t m en tioned  a t a ll, and th e re 
fore a ll the  d e ten tio n  beyond th e  la y  days seems to  
m e  to  be dem urrage . There fore , w h e th e r th e  s t if 
fe n in g  coal is  p a rt o f the  cargo o r n o t a ll th e  days 
beyond th e  com bined nu m b e r o f days to  be a l
low ed fo r  lo a d in g  the  sh ip  and fo r  s u p p ly in g  s t i f 
fe n in g  coal are d e m urrage  days, and are w ith in  
th e  dem urrage  clause. B u t  i f  th e y  were n o t 
s t r ic t ly  dem urrage  days I  shou ld  s t i l l  agree th a t 
th e y  w ou ld  come w ith in  th e  clause w h ich  g ives a 
lien , fo r th a t clause o u g h t to  be en la rged  so as to  
in c lu d e  de ten tio n  in  th e  n a tu re  o f dem urrage . 
There fore  the  cap ta in  cou ld  have exercised his 
f ig h t  o f lie n  in  respect o f de ten tion  a t the  p o rt o f 
load ing , and the re  was a lie n  in  respect o f the  
p la in t if fs  c la im . T here fo re , w h e th e r th e  decision 
in  F rench  v . Gerber (u b i sup.) is adopted o r  no t, 
th is  is  an a b so lv ing  clause, and, unless th is  is  d is 
tin g u is h a b le  fro m  th e  o th e r cases, w i l l  absolve the  
defendants fro m  l ia b il i ty .

T h a t reduces the  ju d g m e n t to  th e  question  
■whether th e  la t te r  p a rt o f th e  clause m odifies 
i t  o r no t. I  th in k  i t  does no t. A t  the  
m om en t I  was s tru c k  w ith  th e  suggestion  made 
as to  th e  use o f the w ords “  sh o rt d e liv e ry ,”  
because fo r  “  sh o rt d e liv e ry  ”  the re  w o u ld  be no 
lie n , b u t i t  seems th a t i t  w ou ld  be a c la im  b y  the  
c h a rte re r aga inst th e  ow ner, w h ich  w ou ld  have to  
be se ttled . I t  seems to  me th a t th e  question  o f 
s h o rt d e liv e ry  w o u ld  be de te rm ined  b y  th e  agent 
a t  Callao. T here  is  an o th e r question  w h ich  the  
ch a rte re rs ’ agent th e re  m ay  be th e  person m ost 
f i t  to  se ttle , and th a t  is  th e  question  o f de m u rra g e  
a t  th e  p o r t  o f d ischarge . T he  a gen t is  g iven  
Power to  se ttle  b o th  aga ins t th e  ow ner and in  h is  
favour, and  th e  se ttlem en t is  b in d in g  on the  ow ner. 
I f  the re  was a d isp u te  as to  w he the r fifte e n  o r ten  
days’ dem urrage  were payable, and th e  agent said 
>t was te n  days, th e  cap ta in  m ig h t poss ib ly  refuse 
f °  d e live r th e  cargo unless he were pa id  fo r f if te e n ; 
I f  he d id  so the  ow ner w o u ld  be liab le , and i f  the  
c h a rte re r pa id  fo r  fifte e n  days he cou ld  g e t back 
w h a t he had pa id  fo r five  o f them , because the  
dec is ion  o f th e  agent w o u ld  be b in d in g  on the  
■owner. H a v in g  re g a rd  to  th e  n a tu re  o f the  clause, 
! t  seems to  have been p r im a r i ly  m eant to  a pp ly  to  
cases o f de lay a t th e  p o r t  o f d ischarge, b u t th e  
Words are app licab le  to  dem urrage  fo r  delay at 
the  p o rt o f load ing . T h e  e ffect o f a ll th e  pa rts  of 
th e  clause taken  to g e th e r is  th a t  th e  defendants’ 
l ia b i l i t y  ceases on th e  c h a rte r -p a r ty  as soon as the 
cargo is  on board, and th e  o n ly  rem edy le f t  is  the 
lien .
. I  am, the re fo re , o f op in io n  th a t  th e  ju d g m e n t 
18 r ig h t  and o u g h t to  be a ffirm ed , expressly  
s ta t in g  th a t  we do n o t de te rm ine  w he the r, under 
th e  c ircum stances w h ich  to o k  place a t Callao, the  
p la in t if f  w o u ld  have any r ig h t  o f ac tion  aga inst 
4he defendants o r th e ir  agents.

A m p h l e t t , J .A .— I  am  o f  th e  same op in ion .
, . I  re g re t th a t  so m uch  t im e  has been ta ke n  up  in  

d iscuss ing  th e  p lead ings, w h ic h  are v e ry  unsa tis 
fa c to ry . I t  is  a d m itte d  th a t the re  are tw o  causes 
5*1 ac tion  in  th e  s ta tem en t o f c la im , and  to  one 

"e re  is  a d e m u rre r, th a t is  to  as m uch o f the 
s ta tem en t o f c la im  as alleges l ia b i l i t y  in  respect o f 
a l l  th a t to o k  place in  E n g la n d , and i f  th e re  is any

cause o f ac tion  in  consequence o f th e  conduct o f 
th e  de fendants ’ agent abroad th is  is inco n s is te n t 
w ith  an ac tion  on the  c h a rte r -p a r ty . I f  th e  defen
dan ts ’ agen t requested the  cargo to  be de live red  
w ith o u t s e tt lin g  th e  p la in t i f f ’s c la im , th e  question 
w h e th e r th e re  is  any r ig h t  o f ac tion  is le f t  open.

I  do n o t propose to  go th ro u g h  the  reasons fo r  
o u r  decis ion so c le a rly  g ive n  by M e llis h , L .J .,  and 
B re t t ,  J .A . I  q u ite  agree w ith  the  reasons g iven , 
and I  th in k  th e  ju d g m e n t o u g h t to  be a ffirm ed.

Judgm ent affirmed.

S o lic ito rs  fo r  p la in t if f ,  Ing ledew , Ince , and Green
in g ,  fo r  Ing ledew , Ince  and Vachell, C a rd iff.

S o lic to rs  fo r  defendants, F ie ld , Boscoe and Co., 
fo r  Bateson  and Co., L iv e rp o o l.

June  13 an d  Dec. 1, 1876.
(B e fo re  Cockrurn, C.J., Mellish and James, L . JJ ., 

Baggallay, J .A . and Archirald, J.)

B orROWMAN AND . OTHERS V .  DRAYTON.
« Cargo  ”  o f goods— C ontract f o r  sale o f— Con

s truc tio n — A d d it io n a l goods p laced on board by 
sellers— B u ye r's  r ig h t  to a n n u l contract.

The p la in tiffs , acting fo r p r in c ip a ls  a t N e w  York, 
contracted to supp ly  the de fendant w ith  a cargo 
o f  f r o m  2500 to 3000 barre ls  (seller’s option) o f  
petro leum , a t Is . O fd. pe r ga llo n , the shipm ent to 
be made a t N ew  Y ork, an d  the vessel to proceed 
to a p o rt o f  discharge to be determ ined  (w ith in  
ce rta in  lim its )  by the defendants.

The p la in t if f ’s p r in c ip a ls  in  N ew  Y o rk  accord ing ly  
chartered a  vessel, and  agreed to p rov ide  her w ith  
a  f u l l  and  complete cargo o f  petroleum . 3000 
barre ls o f  petro leum  were p laced  on board the 
vessel a t N ew  Y ork , an d  a b i l l  o f  la d in g  signed 
m a k in g  them  deliverable to the order o f the p la in 
t i f f ’s p r in c ip a ls ; but, as the sh ip  w ou ld  c a rry  a  
f  u rth e r q u a n tity , 300 a d d it io n a l barrels o f  petro
leum  were placed on board, w h ich  were m arked  
w ith  a  d iffe ren t m ark , and a separate b i l l  o f  la d 
in g  ivas signed f o r  them.

The p la in t if fs  gave notice to the defendant o f  the 
shipm ent o f  the 3000 barrels, and  were ready to 
order the ship fro m  its  p o rt o f ca ll to a n y  p o r t  o f  
de live ry  w ith in  the contract, and  there to de live r 
to the defendant the 3000 barrels, and  to take the 
300 a d d it io n a l barre ls themselves, but the defen
d a n t refused to receive the 3000 barrels o r an y  
other q u a n tity . The p la in t i f f  sued the defendant 
to recover damages f o r  such re fusa l.

H e ld  (a ffirm in g  the decision o f  the Exchequer 
B iv is io n ), th a t the p la in t if fs  were not, a t the 
tim e  o f  the defendant’s so re fus ing , ready and  
w ill in g  to de live r to h im  a  “  cargo ”  o f  f ro m  2500 
to 3000 barrels, w ith in  the terms o f  th e ir  contract, 
as they were no t en titled , w ith o u t the defendant’s 
consent, to p lace  an y  a d d it io n a l cargo on board  
the chartered vessel.

T his was an appeal fro m  a ju d g m e n t o f th e  E x 
chequer D iv is io n , d is ch a rg in g  a ru le  to  e n te r the  
v e rd ic t fo r th e  p la in t if fs .

T he  facts are fu l ly  set o u t in  th e  ju d g m e n t o f 
th e  C o u rt o f A p p e a l (posi).

M org a n  H o w a rd , Q.O. and T in d a l A tk in so n , fo r  
th e  p la in t if fs .— T he  de fendan t cannot re je c t the  
co n tra c t because th e  300 a d d itio n a l ba rre ls  were 
p laced on board. I f  he cou ld  show th a t  he has 
su ffe red  damage the reby, i t  is  possib le he m ig h t 
recover i t .  H e  shou ld  have p ro tec ted  h im se lf by
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h is  con tra c t. S upposing  the  p la in t if fs  had p laced 
tw e n ty  ba rre ls  o f sugar on board besides the 3000 
ba rre ls  o f pe tro leum , can i t  be supposed th a t th e  
de fendant cou ld  re jec t th e  w ho le  o f  th e  petro leum ? 
T he  consignees have th e  e n tire  disposal o f th e  
sh ip , and th e  vendors here, u n d e r th e  con tra c t, 
were the  consignees, so th a t  the re  was no  question  
o f any lie n  fo r  fre ig h t  as aga ins t th e  de fendan t. 
T he  cargo con trac ted  to  be sold was k e p t q u ite  
separated fro m  w h a t was p u t in  in  a d d itio n , and 
th e  de fendan t had e n t ire  co n tro l o ve r th e  vessel 
w hen she a rr iv e d  a t the  p o rt o f c a l l ; he cannot 
now  re je c t th e  con trac t. In  K reuger v. B la n ch  
(23 L . T . S ep . N . S. 1 28 ; 3 M a r. L a w  Cas. 0 .  S. 
470 ; L . Rep. 5 E x . 179. w h ic h  w i l l  be re lie d  on 
fo r  th e  o th e r side, and upon  w h ich  th e  ju d g 
m e n t o f th e  c o u rt below is founded), th e  ju d g m e n t 
w en t upon th e  perform ance o f th e  co n tra c t be ing  
esse n tia lly  d iffe re n t to  th a tw h ic h  th e  de fendant con
tra c te d  fo r. T h a t case, there fore , is  d is tin g u ish a b le  
fro m  th is , and the  a u th o r ity  o f i t  has been doubted 
in  I re la n d  v . L iv ingstone  (ante, vo i. 2, p . 389 ; 27 
L .  T . Rep. N . S. 7 9 ; L .  R ep. 5 H . of L . Cas. E n g . 
&  I r .  A p p . 395 ; 41 L .  J. 201, Q B .). Y o u  cannot 
g ive  an absolute and techn ica l m ean ing  to  the w o rd  
“  ca rgo .”  B y  th e  co n tra c t the  t im e  fo r sh ipm en t 
was lim ite d  ; th e  parties , the re fo re , in  v ie w  o f th e  
d if f ic u lty  a tte n d in g  i t ,  cou ld  n o t have in tended  
th a t  a sh ip  o f exac tly  the  p ro p e r size to  c a rry  
3000 ba rre ls  shou ld  be obtained. T he y  also re 
fe rred  to

Sargent v .  Reed, 2 Str. 1228.
B e n ja m in , Q.C. and E n g lis h  H a rris o n , fo r  th e  

de fendant.— The co n tra c t exp ress ly  p rov ides fo r  
paym e n t o f fre ig h t  by  th e  defendant. T he  sh ip 
ow ner has a lie n  on a ll fre ig h t.  T he re fo re , on th e  
sh ip ’s a r r iv a l a t th e  p o r t  o f ca ll, th e  de fendan t’s 
3000 ba rre ls  w o u ld  be lia b le  fo r th e  fre ig h t on the  
e x tra  300 barre ls . T w o  th in g s  are s tip u la te d  fo r  
b y  th e  con trac t. F irs t ,  th a t  th e  vendors  shou ld  
send a “ c a rg o ;”  secondly, th a t  th a t  cargo shou ld  
cons is t o f fro m  2500 to  3000 barre ls . T he y  have 
done n e ith e r. I f  the  p la in t if fs ’ v iew  is  co rrect, th e  
c o n tra c t w ou ld  have been fo r  a “  sh ip m e n t ”  n o t 
a “ c a rg o ”  of fro m  2500 to  3000 barre ls . I t  is  
a p a r t  o f a cargo, n o t a cargo, w h ic h  has been 
tendered to  us. N o  equ iva len t perform ance o f the 
con tra c t w i l l  do. T he  sh ippe r, b y  p la c in g  on board 
an e x tra  q u a n tity  o f goods, can b r in g  them  in to  
com p e titio n  w ith  th e  de fendan t’s goods, and so 
reduce the  p rice  in  the  m arke t. The  q u a n t ity  of 
goods w h ich  th e  de fendan t agreed to  b u y  was 
between th e  l im its  o f  2500 and 3000 ba rre ls , “  a t 
th e  se lle r’s o p tio n .”  Can i t  be contended th a t  the  
p la in t if fs  cou ld  have de live red  1500 ba rre ls  to  the  
de fendant, and reserved 800 ba rre ls  fo r  th e m 
selves ? M an y  questions m ig h t  arise in  re la tio n  
to  th e  r ig h ts  o f th e  d if fe re n t ow ners o f th e  goods 
on board , w h ich  th e  de fendant cou ld  n o t have in 
tended  shou ld  be raised.

T in  d a l A tk in so n  rep lied .
C ur. adv. v u lt.

Dec. 1.— The ju d g m e n t o f  th e  c o u rt was d e li
ve red  as fo llo w s  b y

M e l l is h , L .J .— T his  was an appeal fro m  a ju d g 
m en t o f th e  E xchequer D iv is io n  d is ch a rg in g  a ru le  
to  en te r a v e rd ic t fo r  th e  p la in tiffs .

T h is  ac tion  was b ro u g h t b y  th e  p la in t if fs  
ag a in s t th e  de fendan t on account o f th e  de 
fe n da n t h a v in g  refused to  accept 3000 ba rre ls  
o f pe tro leum , w h ic h  he had agreed to  p u r 
chase fro m  the  p la in t if fs ,  and th e  question  to

be d e te rm in e d  is, w h e th e r acco rd ing  to  th e  
tru e  c o n s tru c tio n  o f th e  co n tra c t betw een th e  
pa rties , th e  de fendant was e n tit le d  to  refuse to  
b u y  those 3000 ba rre ls  on the  g ro u n d  th a t 300 
o th e r ba rre ls  o f pe tro leum  fo rm e d  p a rt o f th e  
cargo o f th e  L indem eas  so th a t  th e  3000 ba rre ls  
d id  n o t co n s titu te  the  e n tire  cargo. T he  c o n tra c t 
between the  p la in t if fs  and de fendant was made on 
th e  1 3 th  Dec. 1873, and was as fo llo w s : “  S o ld  th is  
day fo r  B o rrow m an , P h ill ip s , and  Co., to  John  B . 
D ra y to n  and Co. a cargo  o f fro m  2500 to  3000 
ba rre ls  (se lle rs ’ o p tio n ) U n ite d  S tates A m e rica n  
re fined  pe tro leum , c row n, d iam ond, and b rand  o f  
good m erchan tab le  q u a lity  w ith o u t any guaran tee  
as to  test, b u t h a v in g  A m e rican  c e rtif ica te  S ta n 
da rd  w h ite  b u rn in g  tes t, n o t under 120° F a h r. : a t 
s h il l in g  and th ree  fa rth in g s  per ga llon , w e ighed 
81b. d e live re d ; to  be shipped fro m  N e w  Y o rk  
d u r in g  th e  la s t h a lf o f F e b ru a ry  n e x t, and vessel to  
ca ll fo r  o rders o ff coast fo r any safe f lo a tin g  p o rt 
in  th e  U n ite d  K in g d o m , o r  on th e  co n tin e n t 
between H a v re  and H a m b u rg , b o th  in c lu s iv e  
(b u ye r’s op tio n ). I n  case o f vessel be ing  ordered to  
th e  co n tin e n t buyers  are to  pay th e  e x tra  fre ig h t 
in c lu d in g  insu rance . O n a rr iv a l o f vessel a t p o rt 
o f d ischarge the  o il is  to  be landed a t a p u b lic  
w h a rf and w eighed on la n d in g  and ta red  fo r aver
age, rea l average ta re  to  be a rr iv e d  a t b y  ta r in g  
one in  every  tw e n ty  barre ls  as th e y  come fro m  th e  
sh ip . B uyers  agree to  pay la n d in g  and a ll o th e r  
charges, in c lu d in g  f ire  insurance , fo r w h ich  th e y  
are to  be a llow ed five  s h illin g s  p e r to n  on th e  
gross w e ig h t. I n  even t o f vessel com ing  to  U n ite d  
K in g d o m  paym en t to  be made a t la n d in g  w e ig h ts  
in  fou rteen  days fro m  la s t day o t la n d in g  by  cash, 
less 2J p e r cen t, d iscount, o r cash aga inst d e liv e ry  
o rd e r i f  re q u ire d , a llo w in g  in te re s t a t  five  p e r 
cent, pe r annum , o r  ban k  ra te  i f  over, fo r  u n e x 
p ire d  p o rt io n  o f p ro m p t, i f  to  the  co n tin e n t th re e  
fo u rth s  of gross am oun t o f  invo ice  to  be paid 
in  exchange fo r  sh ip p in g  docum ents on a rr iv a l o f  
vessel a t p o rt o f ca ll less in te re s t a t five  per cen t, 
p e r annum  o r bank ra te , i f  over, fo r  unexp ired  
p o rtio n  o f p ro m p t, and re m a in in g  fo u r th  to  be 
pa id  on th e  p ro m p t, say fou rte e n  days fro m  la s t 
day o f la n d in g , b y  cash less 2^ pe r cent, d is
coun t. S hou ld  any d ispu te  a rise  o u t o f th is  con
tra c t  th e  same to  be se ttled  by  a rb itra t io n  in  
Lo n do n  in  th e  usua l way. P a rticu la rs  of sh ip m e n t 
to  be declared as soon as ascerta ined. S hou ld  
vessel be lo s t co n tra c t to  be vo id , as also fo r  any 
p o rt io n  th a t  m ay n o t a rr ive . D es tin a tio n  to  be 
g iven  w ith in  fo r ty -e ig h t hours a fte r  sh ip ’s a rr iv a l a t 
p o rt o f ca ll.— R ose and W il s o n , b ro ke rs .”  O n th e  
11 th  Feb. 1874, the  p la in t i f f ’s p rinc ipa ls , Saw yer, 
W a llace , and Co., o f N e w  Y o rk ,  ch a rte re d  the 
Lindesneas  to  convey th e  pe tro leum  to  the  p o rt o f 
ca ll, and agreed to  p ro v id e  the  said vessel a fu l l  
and  com ple te  cargo o f re fined  p e tro le u m  in  
cu s to m a ry  sized barre ls . 3000 ba rre ls  o f p e tro 
le u m  were placed on b oa rd  th e  Lindesneas  a t N e w  
Y o rk ,  and a b i l l  o f la d in g  signed m a k in g  th e m  
de live rab le  to  th e  o rd e r o f Sawyer, W a llace , and 
Co., b u t, as th is  g e n e ra lly  d id  n o t co n s titu te  a fu l l  
cargo, 300 a d d itio n a l ba rre ls  o f pe tro leum  w ere 
placed on board, they  were m arked  w ith  a d iffe re n t 
m a rk  and a separate b i l l  o f la d in g  was s igned 
fo r  them . The  p la in t if fs  gave notice  to  the de fendant 
of th e  sh ip m e n t o f the  3000 barre ls, and were ready 
to  order* th e  sh ip  fro m  its  p o rt o f  ca ll to  a n y  p o rt 
o f d e live ry  w ith in  th e  con tra c t, and the re  to d e live r 
to  the de fendan t th e  3000 barre ls , and to  take  th e
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300 a d d itio n a l ba rre ls  them selves, o r to  d e liv e r  to  | 
th e  de fendan t a t any such p o r t  a q u a n t ity  o f 
2700 ba rre ls . B u t  the  de fendan t refused  to  
rece ive  e ith e r th e  3000 ba rre ls , o r  an y  o th e r 
q u a n tity .

T he  ques tion  is, were th e  p la in t if fs ,  u n d e r those 
c ircum stances, ready and w il l in g  to  d e live r to  th e  
de fendan t a cargo o f fro m  2500 to  3000 b a rre ls  of 
p e tro le u m  w ith in  th e  con trac t, and  we are o f 
o p in io n  th a t th e y  were not.

T he  w hole  cargo o f th e  L indesneas  con
s is ted  o f 3300 barre ls , a nd  the re fo re  was in  
excess o f  the  q u a n tity  ordered , and th e  p la in 
t if fs  cannot succeed unless th e  de fendan t was 
bound to  accept a p a r t  o f a cargo. W e, how 
ever, are o f op in io n  th a t  an agreem ent to  se ll 
a cargo is, accord ing  to  th e  p la in  and  n a tu ra l 
m ean ing  of th e  w ords, an agreem ent to  se ll the  
e n tire  q u a n t ity  o f goods loaded on board a vessel, 
o r  f re ig h t,  fo r a p a rt ic u la r  voyage. B y  th e  te rm s o f 
th e  co n tra c t the  se lle r engages to  d e liv e r  to  the  
b u ye r a cargo o f pe tro le u m  o f fro m  2500 to  3000 
barre ls  a t se lle rs ’ op tion . W e  th in k  th a t  effect 
m u s t be g ive n  to  th e  te rm  “  ca rgo ,”  as d is t in 
guished fro m  th e  specified q u a n t ity ;  as, i f  th e  
pa rties  had in tended  o therw ise  i t  w ou ld  have been 
enough to  specify  th e  q u a n tity  w ith o u t in tro d u c in g  
th e  te rm  “  cargo ”  a t a il.

N o w , g e n e ra lly  speak ing  th e  te rm  “  ca rgo ,”  
unless th e re  is  som e th ing  in  th o  co n tex t to  
g iv e  i t  a d iffe re n t s ig n ifica tio n , means th e  e n tire  
load o f th e  sh ip  w h ic h  ca rr ie d  i t ,  and i t  m ay 
fa ir ly  be assumed th a t  w hen one m an u n d e r
takes to  se ll, and  ano th e r to  b u y , a cargo, the  
sub ject m a tte r  o f th e  co n tra c t is  to  be th e  e n tire  
toad o f the  sh ip . A n d  th a t  such m u s t have been th e  
sense in  w h ic h  th e  te rm  cargo is  used in  th is  con
tra c t  is m a te r ia lly  s treng thened  b y  th e  agreem ent 
th a t  th e  vessel sha ll proceed to  a p o r t  o f d ischarge 
to  be de te rm ined  w ith in  c e rta in  l im its  b y  th e  
buye r, show ing  p la in ly  th a t  w h a t was con tem 
p la ted  was th a t  th e  vessel and its  e n tire  cargo 
Were to  be a t h is  disposal. There  are va rious 
Reasons w h y  a purchaser m ay w ish  to  b u y  the  
w hole q u a n tity  o f goods loaded on board a p a r t i
cu la r vessel. Such a co n tra c t g ives h im  th e  
com p le te  co n tro l o f th e  vessel. I t  enables h im  to  
fe le c t th e  p o rt o f d ischarge , to  ap p o in t the  place 
m  th e  p o rt a t w h ic h  th e  d ischarge  is  to  take  
place, to  be free  fro m  th e  inconvenience o f o the r 
persons’ goods be ing  unloaded a t th e  same tim e  
W ith  h is  ow n, and fro m  th e  c o m p e tit io n  a ris in g  
f rom o th e r persons’ goods b e in g  ready fo r  sale a t 
fb e  same place, and a t th e  same tim e  w ith  h is . I t  
*Pay  be said th a t  in  th is  p a rt ic u la r  case th e  p la in 
t i f fs  were ready to  g ive  th e  defendant th e  same 
advantages, o r n e a rly  the same advantages, as i f  
tb e  3000 b a rre ls  had fo rm ed  th e  e n tire  cargo. W e 
th in k ,  however, th a t th o u g h  th e  re fu sa l to  accept 
th e  pe tro leum , lo o k in g  to  the  o ffers made b y  the  
P la in tiffs , m ay, u n d e r these circum stances, have 
been an unhandsom e proceed ing  on the  p a r t  o f the  
defendant, th e  la tte r  in  p o in t o f law , was n o t bound  
to  accept i t ,  n o r can we e n te r in to  w h e th e r w h a t the 
P la in tiffs  o ffe red  was o r  was n o ta fa ir  eq u iva le n t fo r 
w h a t th e y  con trac ted  to  do, o r w h e th e r the  defen
d a n t w ou ld  o r w o u ld n o t have su ffe red  any substan 
t ia l damage fro m  n o t g e tt in g  th e  e n tire  cargo. 
I t  m ay be th a t th e  re a l reason w h y  th e  defendant 
re lusod to  receive th e  3000 ba rre ls  was th a t the  
Price o f pe tro leum  had  fa llen . S t i l l  we th in k  he 
Was e n tit le d  in  p o in t o f law  to  say, “  The th iD g  
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w h ich  you o ffered me was n o t th e  th in g  I  agreed to  
buy, and the re fo re  I  w i l l  n o t ta ke  i t . ”

I t  was a rgued th a t  even th o u g h  an ag reem en t to  
bu y  th e  ca rgo  o f a p a rt ic u la r  nam ed sh ip  shou ld  
am o u n t to  an ag reem ent to  b u y  the  w hole  cargo, 
y e t th a t an ag reem ent to  bu y  a cargo o f fro m  2500 to  
3000 ba rre ls  o f p e tro le u m , no p a rt ic u la r  sh ip  be ing  
nam ed, w o u ld  be sa tis fied  b y  send ing  a q u a n tity  
o f fro m  2500 to  3000 ba rre ls  in  any one sh ip , 
a lth o u g h  the sh ip  m ig h t be f ille d  up  w ith  o th e r 
goods. W e  do n o t agree w ith  th is . W e th in k  
th a t  the reason w h y  the  precise q u a n t ity  o f p e tro 
leum  to  be sen t is n o t fixed , and the  se lle r has a 
m a rg in  o f  500 b a rre ls  is , th a t  he m a y ^h a ve ^n o  
d if f ic u lty  in  c h a rte r in g  a sh ip  o f the  re q u is ite  size, 
and  th a t he was n o t e n t it le d  w ith o u t th e  defen
d a n t’s consent to  place any a d d itio n a l cargo on 
board  the sh ip .

Judgm ent f o r  defendant. Judgm ent below  
affirm ed.

S o lic ito rs  fo r  th e  p la in t if fs ,  M ercer and M ercer.
S o lic ito rs  fo r  th e  de fendant, Johnson, Upton, and 

B udd .

S IT T IN G S  A T  L IN C O L N ’ S IN N .
Ecported by J a m e s  P. A b p i x a i l  and F. W. E a ik e s , Escirs., 

Barristers-at-Law.

Tuesday, Bee. 7, 1876.
(B e fo re  James, L . J., B aggallay and B rett, J J .A .)

ON APPEAL PROM THE ADMIRALTY DIVISION.
T he M edina

Salvage o f  l i fe — Agreem ent—E x o rb ita n c y — S e ttin g  
aside.

W here the m aster o f  a vessel fo u n d  passengers o f  
another vessel (550 p ilg r im s )  wrecked on a  rock  
in  the B ed  Sea. in  f in e  weather, and  refused to 
c a rry  them to Jeddah fo r  a  less sum  th a n  4000i., 
and  the m aster o f the wrecked vessel was by such 
re fu sa l compelled to s ign  a n  agreement f o r  th a t 
am ount, a n d  the service w as perform ed w ith o u t 
d iff ic u lty  o r danger, the agreement was held i n 
equitable an d  set as ide ;  1800Z. aw arded in  the 
place thereof.

T his was an appeal from  a ju d g m e n t of th e  A d m i
r a l t y  D iv is io n  o f the  H ig h  C o u rt o f Justice .

T he  ac tion  was o r ig in a lly  b ro u g h t in  the  E x 
chequer D iv is io n , and was tra n s fe rre d  to  th e  
A d m ira lty  D iv is io n .

T he  c la im , as i t  appeared on th e  indo rse m e n t o f 
th e  w r it ,  was fo r “  4000Z. due from  the  defendants 
to  the  p la in t if fs  under an agreem ent dated th e  1st 
O ct. 1875, betw een O apt. J . B ro w n , m aste r o f th e  
p la in t if fs ’ sh ip  T im o r, fo r  and  on behalf o f th e  
p la in t if fs  and  Capt. C harles B la ck , m aste r o f the  
defendants’ sh ip  M ed in a , fo r  and on beha lf o f the  
defendants, fo r  th e  conveyance a t th e  defendants’ 
request o f passengers b y  th e  p la in t if fs ’ sh ip  T im o r, 
f ro m  P a rk in  B ock , H a rn is h  Is la n d , to  Jeddah.”  

T h e  M ed in a  was a steam sh ip  engaged in  tra d in g  
betw een S ingapore  and th e  B ed  Sea, and  he r 
ow ners, b y  means o f th a t and o th e r ships, conveyed 
p ilg r im s  fro m  va riou s  po rts  in  th e  E a s t to  Jeddah, 
on th e ir  w ay to  Mecca.

T he  M e d in a , in  th e  course o f a voyage to  Jed
dah w ith  550 p ilg r im s  on board, was w recked on 
P a rk in  B ock , in  the  B e d  Sea, and he r p ilg r im s  
w ere  landed on the  rook, w h ich  is o n ly  ju s t  above 
th e  leve l o f the  sea.

T he  T im o r, passing on h e r w ay fro m  S ingapore  
to  L iv e rp o o l, v ia  th e  Suez Canal, was asked fo r

X
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assistance, and a fte r  considerable b a rg a in in g  he r 
m as te r agreed to  ta ke  th e  p ilg r im s  to  Jeddah fo r
40001., and an agreem ent to  th a t e ffect was s igned 
b y  th e  m asters o f th e  tw o  vessels.

T he re  was a considerable co n flic t o f evidence as 
to  w h a t passed between th e  m asters, especia lly  as 
to  w ho offered and w ho refused to  re fe r  th e  m a tte r  
to  a rb itra t io n , b u t  in  the  re s u lt th e  m aste r o f the  
T im o r  refused to  c a rry  th e  p ilg r im s  fo r  any less 
sum  th a n  40001., a lle g in g  th a t th e  r is k s  o f go ing  to  
Jeddah, o f b e in g  deta ined in  q ua ran tine , &c,, were 
such as to  ju s t i f y  h is  dem and.

T he  m aste r o f  the  M ed in a  a lleged th a t he was 
com pelled to  agree to  pay th is  sum  by  the  pe rilous  
p o s itio n  o f th e  p ilg r im s , and th a t  he d id  h is  best 
to  induce  th e  m aste r of th e  T im o r  to  take a less 
sum , b u t  was unable  to  do so. T here  were o th e r 
steamers in  the  ne ighbourhood , and one came up  
before the  T im o r  le ft.

T he  ju d g e  o f the  c o u rt be low , assisted by  nan- 
t ic a l assessors, he ld  th a t  the sum  demanded was 
excessive and e x o rb ita n t, and  awarded 18001. w ith 
o u t costs.

T he  p lead ings, facts, and ju d g m e n t w i l l  be found  
set o u t in  th e  re p o r t o f the  case in  th e  c o u rt be
lo w  : (34 L .  T . R ep. N . S. 918 ; 3 A sp . M a r. L a w  
Cas. 220.)

M ybu rg h  ( The A d m ira lty  Advocate, D r .  Deane, 
Q.C. w ith  h im ), fo r  the  appe llan ts .— Besides the  
r is k  ru n  b y  th e  T im o r, th e  m as te r o f the  M ed ina  
kn e w  th a t h is ow ners were in  th e  h a b it o f ta k in g  
p ilg r im s  to  Jeddah, and th a t  i t  w o u ld  be in ju r io u s  
to  th e ir  trad e  i f  th e y  fa iled  to  ca rry  o u t th e ir  con
tra c ts , and he considered th is  in  ag ree ing  to  th is  
sum , w h ich  was n o t unreasonable. Unless e xo rb i
ta n t  o r ob ta ined  b y  com pu ls ion  o r  frau d , th e  c o u rt 
o u g h t n o t to  upse t th e  a g re e m e n t:

The Helen and George, Swab. 368 ;
Cargo ex Wooswng, ante, p, 230; L . Rep. 1 P. Div.

260; 35 L. T . Rep. N.S.S.
Cohen Q .C. and Wood H i l l ,  fo r  the  respondent, 

w ere n o t ca lled upon.
James, L .J .— I  am o f  op in io n  th a t th e  decis ion 

o f th e  c o u rt below was a r ig h t  decision upon the  
balance o f evidence. I f  th e  s to ry  o f th e  de fendant 
is  th e  r ig h t  one, th e  s to ry  o f  th e  p la in t i f f  is 
w ro n g , th a t  i t  was agreed to  re fe r  th e  case to  
a rb itra t io n  before th e  agreem ent was made. W e  
see no  reason fo r com ing  to  a d iffe re n t conclusion 
to  th a t a t w h ich  th e  c o u rt be low  a rr iv e d . T h e re 
fo re  w e s ta r t  from  th is , th a t  the re  was no such p re 
lim in a ry . T hen  we come to  w h e th e r th is  was an 
e xo rb ita n t sum  w h ic h  was g o t b y  com pu ls ion , 
m a k in g  i t  im p ra c tica b le  th a t  th e  agreem ent cou ld  
be enforced. I t  was sta ted in  th e  c o u rt be low  th a t 
th e re  were 500 p ilg r im s  on a ro c k , whose lives 
m ig h t  have been endangered a t any m om ent. 
T he re  was one sh ip , and one sh ip  o n ly , near them , 
and a m an on th a t  sh ip  says, “  I  w i l l  take  yo u  to  
Suez fo r  30001.; I  w i l l  no t ta ke  yo u  fo r  a fa r th in g  
less.”  I t  in v o lv e d  n o th in g  w ha tever b u t  th e  m ere 
ta k in g  th e  m en on board and c a rry in g  th e m  on to  
Suez. A fte rw a rd s  he says, I  w i l l  take  th e m  to  
Jeddah fo r 40001. T he  de fendant denies th e  30001., 
b u t g ives h is  ow n account as to  w h a t was asked, a 
sum  o f 40001., and says th a t  th is  was a ve ry  
e x o rb ita n t sum  fo r  a sb ip  fo r  o n ly  a fe w  
days’ com ing  u p  to  th e  ro ck  and m ere ly  ta k in g  
th e  p ilg r im s  on board and c a rry in g  th e m  on 
to  th e  p o in t defined. I  agree th a t  th e  conclus ion 
o f  th e  J udge o f th e  A d m ira l ty  C o u rt was r ig h t ,  
th a t  i t  Was e x o rb ita n t;  and, h a v in g  rega rd  to

th e  pecu lia r c ircum stances u n d e r w h ich  p ressure 
was exercised, th a t  i t  o u g h t n o t to  s tand. T he re 
fore , th e  c o u rt was r ig h t  in  g iv in g  a reasonable 
am ount. T h a t reasonable a m o u n t th e  co u rt be low , 
w ith  th e  assistance o f th e  twoassessors, f ix  a t 18001. 
On one hand  th e re  was salvage to  be pa id , and 
th e re  was no tende r on the  o th e r hand. T here  was 
an a tte m p t to  set u p  an agreem ent. O n th e  
w hole, we th in k  th a t  the re  shou ld  be no costs on 
e ith e r side.

B a g g a l l a y , J .A .— I  am  o f op in io n  th a t the  
p rin c ip le  o f these cases was expressed c o rre c tly  b y  
D r . L u s h in g to n , th a t  th e  agreem ent fo r salvage 
should be uphe ld  unless obta ined b y  com pu ls ion  
o r  fra u d . N o w , b y  th e  v e ry  fac t th a t  you  f in d  a v e ry  
la rge  am o u n t agreed to  be pa id  in  com parison  
w ith  th e  services rendered, yo u  are led to  th e  con
c lus ion  th a t  th e re  m ay have been some u n fa ir  
dea lin g  in  th e  transac tion . B u t  th a t  app lies w ith  
p a rt ic u la r  fo rce  w here persons, w ho are in  an ex
tre m ity ,  in  o rde r to  o b ta in  assistance in  th e ir  
e x tre m ity , have been re q u ire d  to  pay a la rge  p rice  
fo r  th e  assistance. T h a t appears to  have been th e  
ease here. There  w ere 550 p ilg r im s  on a b a rre n  
ro c k  in  th e  R ed Sea. B ad  w ea ther m ig h t  have 
come on, o r  th e y  m ig h t  have been a ttacked  b y  th e  
na tives, o f w hom  th e re  are p le n ty  about there . I n  
e ith e r case th e  p ilg r im s  were in  g re a t p e r il ,  and 
fro m  th e  fa c t th a t  th e  rock  was some distance fro m  
th e  course o f vessels passing dow n th e  R ed  Sea, 
th e  cap ta in  o f th e  M ed in a  was bound to  accept any 
te rm s w h ich  w ere  pressed upon h im  b y  th e  
T im or.

B rett, J .A .— I th in k th e  o ld  ru le o f  the  A d m ira lty  
C o u rt o u g h t n o t to  be encroached upon l ig h t ly ,  
v iz ., th a t w here  th e re  is  an agreem ent made b y  
com peten t persons, and the re  is  no m isrepresen
ta tio n  o f facts, th e  agreem ent o u g h t to  be uphe ld , 
unless the re  is som eth ing  v e ry  s tro n g  to  show 
th a t i t  is  ine q u itab le , b u t I  th in k  th a t  th is  agree
m e n t cannot be up h e ld , upon  th e  g ro u n d  th a t  th e  
am oun t c la im ed b y  th e  T im o r  was an e x o rb ita n t 
sum — n o t m e re ly  too  la rge  a sum , b u t, fo r  th e  
services to  be rendered, a g ross ly  e x o rb ita n t su m , 
and th a t  i t  was forced u p o n  the  cap ta in  o f  th e  
M ed in a  b y  p ra c tic a l com pu ls ion . N ow , th a t  th e  
sum  was g ross ly  e xo rb ita n t, I  th in k ,  fo llo w s , from  
th is  cons id e ra tio n — th a t th e  service was one o f no 
d if f ic u lty  a t a ll, and u n d e r th e  c ircum stances, 
th e re  was no danger to  th e  sa lv ing  sh ip  w ha tever. 
She cou ld  ta k e  these people o ff w ith  pe rfec t 
fa c i l i ty  ; th e  service was n o t an onerous service -r 
the  pre tence  o f a d if f ic u lty  in  g o in g  in to  a kn o w n  
p o r t  l ik e  Jeddah is  fa llac ious, the re  was no d if f i
c u lty  o r  danger fro m  th e  b e g in n in g  to  th e  end to  
th e  sa lv in g  s h ip ; and a t th e  t im e  th e  agreem ent 
was m ade th e re  was no p ro b a b ility  o f any 
danger to  he r. There fore , fo r  p e rfo rm in g  so easy 
a service  the sum  o f 40001. was n o t o n ly  e x o rb i
ta n t  b u t  g ross ly  exo rb ita n t. B u t  the re  is  m ore 
in  th is  case. I t  was forced upon  the  cap ta in  
o f  th e  M e d in a  b y  p ra c tic a l com pu ls ion , because 
h is  p o s itio n  was th is  —  and th a t  i t  is  to  be 
considered— he was th e  cap ta in  o f th e  M ed ina , 
th e  M ed in a  was rendered  h e lp le ss ; i t  is  tru e  
she was n o t a t th e  b o ttom  o f th e  sea, b u t, so 
fa r as h e r b e in g  a u se fu l sb ip  fo r  th e  p ilg r im s , 
she was useless, and cou ld  n o t be p ra c tic a lly  
b ro u g h t in to  use. Y o u  have these 500 hum an  
be ings on a ro ck , tw e lve  m iles  o u t o f  th e  
course o f ships, on a ro c k  w h ich  was awash 
s lig h t ly  over th e  o rd in a ry  le v e l o f th e  sea, so th a t
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i f  a sea rose th e  people on th e  ro c k  w ou ld  be 
d row ned. T he re fo re  th e  cap ta in  o f th e  vessel was 
responsib le  fo r  them  in  case o f w ea ther co m ing  on 
w he re in  th e ir  liv e s  m ig h t be lost. U n d e r  those 
c ircum stances, i t  seems u n fa ir  to  h im  to  say, I  w i l l  
n o t ta ke  these people o ff fo r  w hom  you  are re 
sponsib le unless you  pay m e a sum , w h ich  upon  
th e  assum ption  o f the f in d in g  o f th e  c o u rt be low  
b e in g  co rrec t, is  a g ross ly  e x o rb ita n t sum . I f  the  
cap ta in  had re fused , he to o k  upon h im s e lf th e  
re s p o n s ib ility  o f a llo w in g  500 hu m a n  be ings u n d e r 
h is  care to  be le f t  to  th e  danger o f b e in g  d row ned. 
T h a t is  com pu ls ion  to  th e  m in d  o f any honest man. 
There fore , I  th in k  the re  was a g ro ss ly  e x o rb ita n t 
sum  obta ined on p ra c tica l com pu ls ion . U n d e r  a ll 
these circum stances, I  th in k  by  th e  A d m ira lty  
ru les  o f la w  i t  cannot stand.

A p p e a l dism issed w ith  costs.

S o lic ito rs  fo r  th e  p la in t if fs ,  B rocks, Jen k in s  and 
Co.

S o lic ito rs  fo r  th e  defendants, Dawes and Sons.

N o v . 27, 28, an d  Dec. 1 ,1876.
(Before Cockburn, C .J., James, L.J., B aggallay 

and B ramwell, J J .A .)
ON APPEAL FROM THE ADMIRALTY' riY'ISION.

T h e  C o r in n a .

Damage by c o llis io n — Both vessels to b lame— Costs. 
W here the C o u rt o f  A ppea l varies a  decis ion  o f  the 

Judge o f  the A d m ira lty  D iv is io n , by w h ich  he has 
fo u n d  one vessel w h o lly  to blame f o r  a  co llis ion , 
by f in d in g  th a t both vessels are to blame, each 
p a r ty  i v i l l  p a y  its  ow n costs, both in  the C ourt 
below and  in  the C ourt o f  A p p e a l.

The A g ra  and  The  E liz a b e th  Je n k in s  (2 M a r. L a w  
Cas. 0 . 8 .532 ; L .  Rep. 1 P . C. 501; 16 L .  T. Rep. 
N . 8. 755) fo llow ed .

T his was a cause a r is in g  o u t o f  a co llis io n  in  the 
r iv e r  Tham es, between th e  s team ship  C o rin n a  
and the  barque M a ry  A nne. T he  Judge  o f the  
-A d m ira lty  D iv is io n  found  th e  C o rin na  a lone to  
blame fo r  th e  co llis io n ; and  fro m  th a t  decis ion  the  
owners o f th a t vessel appealed. T he  appeal was 
Beard on th e  27 th  and 28 th  N o v ., and 1st Dec., 
1876, and on th e  la t te r  day th e  ju d g m e n t o f th e  
C o u rt was de live red  b y  C o ckb u rn , C .J ., re ve rs 
e s  the  decis ion o f the  co u rt be low  so fa r 
as concerned th e  M a ry  A nne , and  f in d in g  b o th  
Vessels to  b lam e fo r  the  c o llis io n , and o rd e r in g  the  
damages to  be d iv ided .

Raikes (w ith  h im  D r .  Deane, Q .C. and Clarkson), 
aPplied fo r costs, a d m it t in g  th a t  th e  p ra c tice  in  
the P r iv y  C o u n c il (See The A g ra  and The E liz a -  
°eth Jenkins) was th a t  each p a r ty  shou ld  pay th e ir  
own costs ; th e  case is  d iffe re n t now ; a successful 
aP pe llan t a lw ays gets h is  costs : (P rac tice  o f th e  
C ourt, W .N ., 1875, pp. 185 ,186 .)

M ilw a rd ,  Q.C. (w ith  h im  W. P h ill im o re )), contra. 
C o c k b u r n , C.J.— I n  these cases th e  ru le  o f th e  

• C o u n c il w i l l  be re ta ined  ; th o u g h  th e  p la in 
t i f f  has p a r t ia lly  succeeded in  h is  appeal, he is  n o t 
found  to  be free fro m  b lam e fo r  the  co llis io n , each 
P arty  w i l l  bear h is  ow n costs b o th  here and in  the  
c o u rt be low .

^ S o lic ito rs  fo r  appe llants, G e lla tly , Son, and

S o lic ito rs  fo r  respondents, C larkson, Son, and 
Greenwell.

N ov. 28 and  Dec. 1 an d  5, 1876.
(Before Cockburn, C.J., James. L.J., B aggallay 

and Bramwell, JJ.A.)
on appeal from the  admiralty d ivis io n .

T he Cit y  of Cambridge.
Dam age by co llis ion— Inev itab le  accident— Costs. 
W here the C ourt o f  A ppea l va ries  the decision o f  

the Judge o f the A d m ira lty  D iv is io n , by w h ich  ha 
found  one vessel w h o lly  to blame f o r  a  co llis io n , 
by f in d in g  th a t the c o llis io n  was a n  in e v ita b le  
accident, the practice o f  the P r iv y  C o u n c il th a t  
each p a r ty  should, except u n d e r ve ry  exceptiona l 
circumstances, p a y  th e ir  own costs, v j i l l  be fo llo w e d . 

T he  M arpes ia  (ante, vo l. 1, p. 2 6 1 ; L .  Rep. 4 P .  G.
212 ; 26 L .  T . Rep. N . S. 333) fo llo w e d .

T h is  was a cause a r is in g  o u t o f a co llis io n  in  th e  
r iv e r  Tham es, between th e  s team sh ip  C ity  o f  
C am bridge  and th e  s team sh ip  B renda. T he  Judge  
o f th e  A d m ira lty  D iv is io n  on the  25 th  M a rc h  187§ 
found th e  C ity  o f  Cam bridge  alone to  b lam e fo r  
th e  co llis io n , and fro m  th a t  decision th e  ow ners o f  
th e  C ity  o f  Cam bridge  appealed. T he  appeal was 
hea rd  on 28 th  N o v . and 1st and 5 th  D e c .; and on 
th e  la t te r  day the  ju d g m e n tl o f  th e  c o u rt was 
de live red  by  C o ckb u rn , C .J. re v e rs in g  th e  decis ion 
o f  th e  co u rt below, so fa r  as concerned th e  C ity  o f  
Cam bridge, and f in d in g  th e  c o llis io n  to  be th e  
re s u lt  o f in e v ita b le  acc ident.

E . C. C la rkson  (w ith  h im  B e n ja m in , Q .C.) 
app lied  fo r  costs.— I t  has been th e  u n ifo rm  
p rac tice  o f th e  C o u rt o f A p p e a l s irc e  th e  
co m ing  in to  ope ra tion  o f th e  J u d ic a tu re  A c ts  
to  g ive  a successful a p p e lla n t b is  c o s ts ; 
(P ractice  o f th e  C o u rt, W . N . 1875, pp. 185, 186.) 
T here  is  no reason w h y  th e  ru le  as to  costs in  
appeals fro m  th e  A d m ira lty  D iv is io n  shou ld  be 
d iffe re n t fro m  th a t  in  appeals fro m  th e  o th e r 
d iv is ions . T he  ru le  as to  costs in  such a case in  the  
P r iv y  C ounc il was n o t in v a ria b le , i t  was th e  same 
as th a t  of the  H ig h  C o u rt o f A d m ira lty .  D r .  
L u s h in g to n  says, “  O n p r in c ip le  costs o u g h t to  
fo llo w  th e  even t,”  and in  th a t  case condem ned the  
p la in t if f  in  costs : ( The London , 1 M a r. Daw Cas. 
O. S. 398 ; B r . &  L .  82 ; 9 L .  T . Rep. N . S. 348, 
and The T hornby, 7 J u r. 659.)

M ilw a rd ,  Q.C. and B ruce, contra.— T he  p rac tice  
o f th e  P r iv y  C o u n c il and H ig h  C o u rt o f A d m ira lty  
was th a t  no o rder should be made as to  costs in  
case o f in e v ita b le  a cc id e n t: (The M arpesia , ante, 
vo l. 1, p. 261 ; L .  Rep. 4 P . C. 212 ; 26 L .  T . Rep. 
N . 8. 833.) I n  th e  cases w here a p la in t if f  baa 
been condem ned in  costs, i t  has been because th e  
c o u rt considered th a t  he o u g h t n o t to  have 
b ro u g h t th e  action, and th a t  reason can h a rd ly  
a pp ly  to  a case in  w h ich  he has ob ta ined  a decis ion 
o f  the  co u rt be low  in  h is  favour. A n d  th is  c o u rt 
w i l l  fo llo w  the  p ra c tice  o f th e  P r iv y  C ounc il in  
appeals fro m  th e  A d m ira lty  D iv is io n : (The  
C o rin na , ante  p. 307.)

C larkson  in  rep ly .
C o c k b u r n , C .J.— I n  cases o f in e v ita b le  acc iden t 

th is  co u rt w i l l  fo llow  th e  p ractice  o f th e  P r iv y  
C ounc il, and, as a ru le , m ake no o rde r as to  costs.

T he  s u it aga inst th e  C ity  o f  Cam bridge  was 
the re fo re  dism issed, and no  o rde r m ade as to  
costs e ith e r in  th e  c o u rt be low  o r C o u rt o f A ppea l.

S o lic ito rs  fo r  appellants, G e lla tly , Son, and 
W arton

S o lic ito r  fo r  respondents, Thomas Cooper.
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December 7 an d  20 ,1876.
(B e fo re  James, L .J .,  and Baggallay and 

Bramwell, J J .A .)
on appeal from the admiralty division.

T h e  V iv a r .

Proceedings on protest— Service o f  w r i t  out o f  j u r i s 
d ic tio n — Oause o f  action  a r is in g  on the h igh  
seas— F o re ig n  ships.

The  p rac tice  o f  the H ig h  C ou rt o f  A d m ira lty  
previous to the passing o f  the Ju d ica tu re  Acts in  
proceedings on protest (R . O. A d m ira lty  1869, r . 37) 
is  preserved by sect. 18 o f  Suprem e C ourt o f  
Ju d ica tu re  A c t 1875.

T h is  was an a p p lic a tio n  to  d ism iss an action  in  
personam  aga ins t Jo h n  M c A n d re w , in s t itu te d  
u n d e r th e  fo llo w in g  circum stances.

O n th e  3 rd  Sept. 1876, th e  A m e rica n  sh ip  
Sonora  o f B oston  was p roceed ing  to L iv e rp o o l in  
to w  o f a steam  tu g , and when th e  South  S tack 
L ig h t ,  H o lyhead , bore about N .E . by  E . £ E . 
and  was about te n  m iles  d is ta n t, she and the 
V iv a r,  a reg is te red  Spanish steamer, came in to  co l
lis io n  and b o th  sank.

U n d e r these circum stances, on the  23rd  O ct. 
1876, leave was g ive n  b y  th e  ass is tan t re g is tra r  to  
serve a w r i t  o f sum m ons on John  M cA n d re w  
o u t o f th e  ju r is d ic t io n , re q u ir in g  h im  to  en te r 
an appearance w ith in  fourteen  days a fte r  ser
v ice . Joh n  M cA n d re w , w ho was a lleged to  be 
ow ner o f  tb e  V iv a r,  was a cco rd in g ly  served w ith  
th e  w r i t  in  Spain, w here  a t the  tim e  he a c tu a lly  
was. H e  handed i t  to  h is  so lic ito rs  in  Loudon , 
w ho  w ro te  to  th e  p la in t if fs ’ so lic ito rs  the  fo llo w in g  
le t te r  :

24, Carter-lane, Doctors’ Commons, 
14th Nov. 1876.

Owners of Sonora and others v. M cAndrew; The Vivar.
Dear Sirs,—The notioe, dated the 23rd Oct., last which 

you have caused to be served on Mr. John McAndrew, has 
been handed to us with instructions to act on his 
behalf. The Vivar was a Spanish vessel Spanish owned. 
M r. John McAndrew is a British subject, and resides 
in England. By the law of Spain a foreigner cannot own 
a Spanish vessel or shares in a Spanish vessel. 
M r. McAndrew was not owner and could not be 
owner of the Vivar, .or of any share in her. Under 
these circumstances we presume you will withdraw 
the notice you have given, otherwise we are quite pre
pared to appear to the action, and in that case shall, of 
course, ask for costs. Tou may consider this as an under
taking on our part on behalf of M r. McAndrew. Be 
good enough to let us hear from you at once.—We are, 
dear Sirs, yours truly,

Cl a r k s o n , So n , a n d  Gr e e n w e l l . 
Messrs. Stokes, Saunders, and Stokes.
S ubsequently  tb e  defendant b y  h is  s o lic ito r 

en te red  an appearance under p ro te s t, b u t  took  
no fu r th e r  steps and before f i l in g  a p re lim in a ry

O n the  6 th  Dec. 1876, th e  Judgo  of th e  A d m ira lty  
D iv is io n  w as m oved to  d ism iss the su it.

B . E . Webster, fo r th e  defendant.
W. G. F .  P h ill im o re ,  fo r  th e  p la in t if f .
T he  a rgum en ts  o f counsel are  repo rted  below , 

b e in g  th e  same as those used in  th e  C o u rt o f 
A ppea l.

S ir  R . Phillimore.— I  am asked in  th is  case 
to  d ism iss  the  w r i t  as h a v in g  been im p ro p e rly  
issued. I t  is a d m itte d  th a t i f  th e  p ro te s t can be 
looked  a t th e  c o u rt has no ju r is d ic t io n . U n less 
th e  decisions o f the  c o u rt in  Be S m ith  (ante, p . 
2 59 ; L .  Rep. 1 P. D . 300 ; 35 L .  T . Rep. N . S. 
380), and The F c a v g e lis tr ia  (ante, p. 264 ; 35 L .  T .

Rep. N . S. 410), are w rong , I  m u s t abide by  them  
t i l l  they  are set aside elsewhere.

T he  fo llo w in g  o rde r was made :
On the 6th Dec. 1876, the Judge, having heard counsel 

on both aides, dismissed the defendant John McAndrew 
from this action and all further observance of justice 
therein.

F ro m  th is  o rde r th e  p la in t if fs  appealed, and on 
th e  2 0 lh  Deo. th e  appeal was argued, a fte r a 
p re lim in a ry  o b je c tio n  on th e  p a r t  oE th e  defen
dants, th a t, u n d e r sect. 50 o f T he  Suprem e C o u rt 
o f Ju d ica tu re  A c t  1873, the re  was no appeal except 
b y  special leave w h ich  had  n o t been ob ta ined  in  
th is  case, had been overru led .

W . G. F . P h ill im o re  (w ith  h im  Stubbs), fo r  the 
appellants, a d m itt in g  th a t tb e  re g is tra r  had no 
pow er to  o rd e r service in  such a case o u t o f th e  
ju r is d ic t io n , the  defect has been w a ived  by  th e  
appearance. T he  appearance spoken o f in  the  le tte r  
fro m  th e  de fendant’s so lic ito rs  is  an absolute 
appearance ; i t  says n o th in g  o f appearing  under 
p ro te s t to  raise th e  question  o f ju r is d ic t io n ; th e  
g ro u n d  o f  defence a lleged is  th a t th e  de fendant 
was n o t th e  ow ner of the  ship. [James, L .J . 
re fe rre d  to  the  co n d itio na l appearance in  the  
C o u rt o f C hancery w here a person desired to  ob ject 
to  the  ju r is d ic tio n . Bramwell, J .A .— S upposing  
th e  de fendant to  have been w ith in  th e  ju r is d ic t io n , 
cou ld  you  have served h im  ?] Yes, we cou ld  ; and 
th o u g h  th is  w r i t  was one fo r  service o u t o f th e  
ju r is d ic t io n , there  is  no d iffe rence  in  the  fo rm  o f the  
w r i t  except as to  th e  tim e  fo r appearance to  i t : 
(W estmans v. A ktiebo lage t E km ans M ekan iska  
S n icke rfa b ric , L .  Rep. 1 E x . D . 237.) T he  o rde r 
o f the  re g is tra r  w ou ld  have been p e rfe c tly  v a lid  so 
fa r as th e  m ere issue o f a w r i t  was co n ce rned ; i t  
o n ly  w e n t too fa r  in  a llo w in g  service abroad. The  
ru le  as to  appearance under th e  J u d ic a tu re  A c ta  
(O rde r IX . ,  r .  1) is th e  same fo r a l l  cou rts , and is 
bo rrow ed from  the  p ractice  o f the  C om m on L a w  
C o u rts  before those A c ts . W h a t th a t p ractice  was 
is c le a rly  Bhown b y  S ta n ifo r lh  v . R ichm ond  (13 
W . R . 374 ); O ulton  v. R adcliffe  (L . Rep. 9 C. P . 
189; 30 L .  T . R ep. N . S. 2 2 ); D ia m o nd  v . S utton  
(L .  Rep. 1 E x . 130 ; 13 L . T. Rep. N . S. 800), and 
th e y  decide th a t w hen  a person has a tto rn e d  to  
th e  ju r is d ic t io n  i t  is  too  la te  to  p ro te s t aga inst i t .  
T he  o n ly  difference made by the  J u d ic a tu re  A c ts  
and R u les is th a t Hnder them  leave has to  be ob ta ined  
before service : (Scott v . R o y a l W ax Candle Com
pany, 34 L .  T . Rep. N . S. 683 ; L .  Rep. 1 Q. B. D iv . 
404.) The  proceedings on appearance u nder p ro 
tes t were pecu lia r to  the  H ig h  C o u rt o f A d m ira lty ,  
and rendered  necessary by its  lim ite d  ju r is d ic t io n , 
and  have been abolished, i f  n o t expressly, by neces
sa ry  in ference, by  th e  fus ion  o f th e  H ig h  C o u rt o f 
A d m ira lty  w ith  th e  o th e r S u p e rio r C ourts . IE i t  
s t i l l  ex ists iu  th e  A d m ira lty  D iv is io n , then  i t  m u s t 
also ex is t in  a ll th e  o th e r D iv is io n s  o f the  H ig h  
C o u rt o f Justice .

Webster.— The le t te r  o f de fendant’s so lic ito rs  
was n o t an u n c o n d itio n a l appearance, i f  i t  was 
an u n co n d itio n a l u n d e rta k in g  to  appear on 
beha lf o f  th e  de fendant by  h is  s o lic ito r th e  
p rope r course fo r the  p la in tif fs  to  pursue is  to  
a ttach  th e  s o lic ito r  fo r  con tem pt. T he  p ractice  o f 
th e  H ig h  C o u rt o f A d m ira lty  in  re g a rd  to  p ro 
ceedings on appearance under p ro test are preserved 
b y  sect. 18 o f th e  Suprem e C o u rt o f Ju d ica tu re  
A c t  1875. The  A d m ira lty  R u les 1859, r .  37 says, 
“  I f  th e  p ro c to r  in te n ds  to  ob ject to  th e  ju r is d ic 
tio n  o f  the  court, th e  appearance m u s t be under



MAKITIME LAW  CASES. 309

C t . o ï  A pp .1 R a n k e r  v. A l fa r o .

p ro te s t.”  T he  le t te r  o f de fendan t’s s o lic ito r  was 
o n ly  an u n d e rta k in g  to appear u n d e r p ro te s t ; a fte r 
appearance i t  was the p ractice  fo r tb e de fendan t to  
m ove th e  c o u r t : (W illia m s  &  B ruce  A d m . P r. 203). 
T h a t we have done. T he  c o u rt then , acco rd ing  to  
th e  c ircum stances o f th e  case, e ith e r d irec ted  a plea 
to  th e  ju r is d ic t io n  o r p e tit io n  on p ro tes t, as i t  is 
ca lled, to  be f ile d  (The Lyee M oon, n o t repo rted), o r 
d ism issed  the  de fendant from  the  su it, as in  th is  
case, o r o ve rru le d  th e  o b jec tion  to  the  ju r is d ic t io n : 
(The  C a tle rin a  G hiazzaro, ante, p. 170; L . R ep. 1
P . D . 365 ; 34 L .  T . Rep. N . S. 588; The C harkieh, 
ante, Y o l.  I ,  p. 581 ; L . Rep. 4 A d . 59 ; 28 L .  T . 
Rep. N . S. 513). Sect. 18 o f the  Suprem e C o u rt of 
Ju d ica tu re  A c t  1875, preserves a ll  th e  e x is tin g  
ru les  o f p ractice  o f the  A d m ira lty  C o u rt, unless 
expressly  va ried  b y  th e  ru les  under the Ju d ica tu re  
A c ts , and the  ru le  as to  appearance u nder p ro tes t 
has n o t been repealed o r va ried  even b y  im p lic a 
t io n , s t i l l  less expressly, and has been acted on : 
(Re S m ith , ante, p. 259 ; L .  Rep. 1 P . D . 300 ; 35 
L .  T . Rep. N . S. 380 ; The E va n g e lis tr ia , ante, p. 
264 ; 35 L .  T . Rep. N . S. 410.) I t  was th e  d u ty  o f 
the  de fendant w hen served w ith  a w r i t  to  appear, 
b u t under p ro te s t, in  the  A d m ira lty  D iv is io n . 
T he  o rd e r o f the  co u rt, d ism iss ing  th e  de fendant, 
W ill n o t re lie ve  h im  fro m  th e  necessity o f 
appearing to  a w r i t  served on h im  p ro p e r ly  shou ld  
he re tu rn  to  E ng la n d .

W . P h ill im o re ,  in  rep ly .— The R u les o f the  
Suprem e C o u rt, O rde r X I I . ,  r r .  6, 15, by  o rd e rin g  
°&e genera l m ethod  o f appearance in  the  H ig h  
C o u rt o f Jus tice , satisfies th e  requ irem en ts  o f 
sect. 18 o f th e  A c t  o f 1875, and expressly  abolishes 
sppearance under p ro test.

James, L .J .— The rea l p o in t w h ich  was raised in  
the  c o u rt be low , and the  rea l p o in t la id  before  us, 
I s> w he the r th e  defendant was estopped b y  w h a t 
had taken  p lace fro m  o b je c tin g  to  th e  v a lid ity  o f 
th e  o rde r fo r service  abroad. I  am o f o p in io n  th a t 
he is  n o t estopped. T he  so lic ito r, w r i t in g  the  le t te r  
U n d e rta k in g  to  appear, in  igno rance  o f th e  fact 
th a t th e re  m ig h t  be disclosed a p e rfe c tly  good 
ob jection  on the  g ro u n d  o f th e  cause o f ac tion  ha v in g  
taken  place o u t o f th e  ju r is d ic t io n , d id  n o t b ind  
th e  defendant. I  am also o f op in ion  th a t  appearance 
Under p ro te s t is n o t an id le  fo rm , b u t  th a t i t  is the  
° ld  fo rm  kn o w n  to  the  C o u rt o f A d m ira lty ,  and is 
n o t expressly  taken  away by  th e  new ru les  u n d e r 
the J u d ic a tu re  A c t.  The  s o lic ito r  appeared under 
p ro te s t fo r  the  rea l purpose o f ra is in g  the  question  
w h e th e r he was p ro p e rly  c ited , and was sub ject to  
the  ju r is d ic t io n  o f th e  co n rt by  »he procedure 
w h ich  had taken  place— w hether he was p ro p e r ly  
c°m pe llab le  to  appear, and th e  learned ju d g e  d is 
m issed th e  de fendan t fro m  th e  action. I  am  o f 
op in ion  th a t  the  learned ju d g e  was r ig h t .

Baggallay and Bramwell, J J .A . concu rred .
A ppea l dismissed w ith  costs.

S o lic ito rs  fo r  th e  appellants, 8 'okes, Saunders, 
aud Stokes.

S o lic ito rs  fo r  th e  respondents, C larkson, Son, 
“ Ud Greenwell.

[C h a n . D iv .

HIGH COURT OF JUSTICE.
C H A N C E R Y  D IV IS IO N .

Reported by J. E. T hompson, Esq., Barrister-at-Law.

(B e fo re  V ice -C hance llo r Hall.)
M onday, N ov. 20, 1876.

Ran ken v. Alfaro.
B i l l — C argo— Specific a p p ro p r ia tio n — L ie n —  

E q u ita b le  assignment.
T ., a  m erchant, in  Costa R ica , shipped coffee to M . 

a nd  Co., London , “ on the strength o f  ”  w h ich  he 
drew  b ills  o n M . and  Co., requesting them to have 
the coffee sold f o r  h is account, and  the proceeds 
passed to his cred it. There was no agreement 
between Y . an d  E . and  Co., o f  P a n a m a , to  
share p ro fits  and  losses on th is  tran sa c tio n . 
The b ills  came in to  possession o f  the p la in tif fs ,  
who presented them f o r  acceptance to M . an d  Go., 
but the la tte r  refused to accept them. Y . w rote  
to  S., ask ing h im  to honour the d ra fts  and  obta in  
the b ills  o f  la d in g  o f  the coffee f r o m  M . an d  Go., 
by w hom  they were acco rd ing ly  handed over to 
8.

8 . wrote to the p la in t if fs ,  say ing  th a t he expected 
soon to get the de live ry  w a rra n ts  o f  the coffee, an d  
th a t he could dispose o f the coffee as ins truc ted  by 
the sender.

M . and Co. were creditors to a  la rge extent o f  E .  
a nd  Go., whose agent they affirm ed  Y . to be, an d  
they caused an a ttachm ent to issue out o f  the 
L o rd  M a y o r ’s C o u rt aga inst the coffee.

8 .  then paid, the proceeds o f  sale in to  court, and  the 
p la in t if fs  app lied  to have th e ir  b ills  p a id  thereout 
on the g round  th a t the coffee had  been spec ifica lly  
a pp rop ria ted  to the b ills , and  th a t 8 . had made 
a n  equitable assignment o f  a  p a rt o f  the coffee 
equal in  am ount to the b ills .

H e ld , fo llo w in g  R obey and Co.’s Perseverance 
Iro n  W o rk s  v. O llie r  (ante. vol. 1, p ,  4 1 3 ; 27 
L .  T. Rep. N . S. 362 ; L .  R ep. 7 Gh. A pp. 695) 
th a t there was no such a p p ro p ria tio n , an d  th a t
8 . had no a u th o r ity  to m ake such equitable  
assignment.

F r i th  v. Forbes (1 M a r. L a w  Cas. O. S. 251 ; 6
L .  T . Rep. N . S. 847; 4 De G. F . 8p J . 409) 
d is tingu ished  on the g round  th a t in  tha t case the 
b ills  showed on the face  o f  them th a t they were 
app rop ria ted  to the cargo.

T h e  p la in tif fs , P e te r R anken , C lem ent John  
A n d re w  U llo q , and John  F ra n c is  C ha lm ers, are 
m erchants, c a rry in g  on business u n d e r the  f irm  o f 
C halm ers, G u th rie , and Co., and now  su in g  on 
beha lf o f them selves and o th e r ho lders o f the  b ills  
o f exchange he rea fte r m entioned.

Betw een th e  1st and 17 th  A p r i l  1874, the  defen
d a n t Y lde fonso  A lfa ro , w ho is  a m e rch a n t c a rry in g  
on business a t S t. José, in  the  R e p u b lic  o f Costa 
R ica, sh ipped and consigned th ree  several parcels 
a m o u n tin g  in  th e  w hole  to  808 sacks o f coffee, 
b e lo n g ing  to  h im , to  th e  defendants. A s s u r H e n ry  
Moses, Moses H e n ry  Moses, A lf re d  M erto n , A r th u r  
A b ra h am  L e v y , and E d w a rd  L e vy , m erchants, 
c a rry in g  on business in  co-pa rtnersh ip , in  F en - 
cbu rcb -s tree t, in  the  c ity  o f London , under the f irm  
o f Moses, L e vy , and Co., and d re w  various b il ls  o f 
exchange thereon.

On o r about the  5 th  A p r i l ,  th e  said Y ld e fo n so  
A lfa ro  w ro te  to  Moses, L e v y , and  Co., a le tte r  in  
Spanish, o f w h ich  the  fo llo w in g  is a tra n s la tio n  :
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C h a n . D i v . } B a n ke n  v . A lf a b o . [C h a n . D i v .

San José, 5th April 1874. 
Messrs. M osbb, Levy, and Co., London.

Gentlemen,—I  inclose to yon a letter of recommenda
tion of MessrB. Eloy, Alfaro, and Co., of Panama, autho
rising me to draw on you at the rate of 41. per quintalof 
coffee, which 1 may ship for my account to your con
signment. . ,, , ,

On the strength of this I  have drawn on you the fol
lowing drafts :

£
200 No. 112, to the order of Mr. Miguel Cyelos, at 90 days.
600 No. 113, to the order of Mr. Adolfo Bonilla, at 90 days.
500 No. Ill, to the same.

£1300
Thirteen hundred pounds sterling, which I  hope yon will 
please accept and pay at maturity, to the debit of my 
aocount. . „  . ..

My agent, M r. Nicolas Pena, of Puntarenas, will remit 
to  you a bill of lading of said coffee. Up to to-day I  have 
advice that they have remitted you already 220 sacks 
coffee with 1301b. each, and by the present another parcel 
will go forward, of which I  cannot know to-day the num
ber of sacks that can be shipped. Said coffee I  request 
you to have sold for my account, and its proceeds passed 
to my credit.

In  this transaction Messrs. Eloy, Alfaro, and Co., of 
Panama, have a share, being interested for a half of the 
profit or Iobs. On the strength of this, I  hope you will 
please follow the instructions which said gentlemen may 
give you. By the succeeding steamers I  shall continue 
remitting you greater quantities of sacks.

I  avail myself of this opportunity to offer you my ser
vices in this place, and remain, yours tru ly,

(Signed) Y l d e f o n s o  A l f a r o .
T he  b ills  fo r  6001. and 500Z. re sp e c tive ly  m en

tio n e d  in  th e  said le tte r  were tw o  b ills  o f exchange 
b o th  dated th e  31st M a rch  1874, and  d ra w n  by the  
sa id  Y lde fonso  A lfa ro  upon Moses, L e v y , and Co., 
in  fa v o u r o f a S ig n o r A d o lfo  B o n illa , w ho  on the 
same day so ld  and indorsed  th e  same to  M essrs. 
B la n co  o f T rique ros , o f San S alvador, in  A m e rica , 
w ho  in  tu r n  indo rsed  and fo rw a rded  them  to  th e  
p la in t if fs ,  th e ir  correspondents in  E n g la n d . T he  
p la in t if fs  p a id  f u l l  va lue  fo r  th e  b ills ,  and now  ho ld
them .

O n o r a bou t th e  15 th  A p r i l  1874, th e  said 
Y ld e fo n so  A lfa ro  w ro te  to  th e  said M essrs. Moses, 
L e v y , and  Co., a le tte r  in  Spanish, o f w h ich  th e  
fo llo w in g  is  a tra n s la tio n  :

San José, 15th April 1874. 
Messrs. Moses, Levy, and Co., London.

Dear Sirs,—Without any of yours, I  address the pre
sent lines to you, to advise you of the drafts I  have drawn 
on you, on the same terms as heretofore :

£ s.
500 0 No. 125, of Mr. E. Huard, at 90 days, dated 10th inst.
ICO 0 No. 126, do. do. do.
125 0 No. 127, of Mr. Pedro Garcia do.
291 14 No. 133, of Mr. Gasto Gomez do.
200 0 No. 134, of Messrs. Juan Fernandez & Sonsdo.
700 0 No. 135, of Messrs. B. Fernandez and Co. do.
600 0 No. 137, of Mr. Joaquim Cantaglio do.

£2216 14
Two thousand two hundred and sixteen pounds, fourteen 
shillings, which I  trust yon will accept and pay at ma
turity, debiting me for their respective amounts, upon 
the same terms as before.

Coffee.—W ith a fall of the price there, the quintal has 
gone down §2 upon its price. My agent in Puntarenas 
remit8 yon, by each steamer, bill of lading of shipment 
of above articles consigned to you, all of which please 
have sold according to my previous instructions. My 
opinion is that, given a fall of price there, it  will be better 
to keep it  three months longer, after which time I  believe 
i t  would fetch a better price.—Yours, &c.,

(Signed) Y ld e f o n s o  A l f a r o .

T he  said Y ld e fo n so  A lfa ro  d re w  several o th e r 
b il ls  in  l ik e  m anner, on Moses, L e v y , and Co. T he  
to ta l am oun t o f  the  b il ls  was 4256Z. 14«. Y ld e 
fonso A lfa ro  also th ro u g h  h is agent, th e  said 
N ico la s  Pena, fo rw a rded  to  Moses, L e v y , and Co.,

and th e y  on th e  13 th  and 1 6 th  M a y  1874, received 
a ll  the  b ills  o f la d in g , s h ip p in g  docum ents, and 
w a rra n ts , re la tin g  to  th e  said sh ipm ents.

O n  th e  14 th  M ay, th e  p la in tif fs  presented th e  
said b ills  o f 600Z. and 500Z. resp e c tive ly , to  M essrs. 
Moses, L e v y , and Co. fo r  acceptance. T hey were, 
how ever, refused w ith o u t cause assigned, and on 
th e  same day a cco rd in g ly , th e  p la in t if fs  caused 
th e m  to  be p ro tested  fo r  non-acceptance, and th e n  
he ld  them  to  aw a it m a tu r ity — th e y  be ing  b ills  a t 
n in e ty  days’ s ig h t.

I n  consequence o f th is  th e  de fendant Y lde fonso  
A lfa ro  addressed the fo llo w in g  le tte r  to  th e  de-
fendan t Schw arz :

Gosta .Rica, San Jose, 17th June 1874,
M r P. M . Schwarz, London.

Dear Sir,—A t the suggestion of Messrs. J . Ruatas and 
Co., of Panama, I  take the opportunity of informing you, 
that having made various consignments of coffee for my 
risk and account to Messrs. Moses, Levy, and Go., of 
your city, amounting to 808 sacks (105,0301b.), and drawn 
upon them for 4256i. 14«. sterling, as per details at foot, 
said bills have not been accepted; they maintaining that 
my former letter, in which I  gave them instructions, was 
never received by them.

I  therefore beg of you to take charge of this consign
ment and to realise it, honouring all my drafts, which on 
account of it  I  drew upon Messrs. Moses, Levy, and Co., 
and for which yoa will kindly ask them for a list of the 
holders of the said drafts. I f  the proceeds of the coffee 
should not be sufficient to cover the drafts, telegraph to 
Mesers. Eloy, Alfaro, and Co., of Panama, so that they 
may inform me of the sum wanting, which I  will imme
diately remit.

I  will now explain to you how I  came to enter into the 
transactions with these gentlemen.

A t the beginning of this year I  wrote to Messrs. Eloy, 
Alfaro, and Co., of Panama, requesting them to send me 
some letters of recommendation to Europe, and at the 
same time authorise me to draw upon the house in the 
which I  should commence business at the rate of 41. per 
quintal, for coffee sent to it in consignment, for my risk 
and account. In  reply to this, the said Messrs. Eloy, 
Alfaro, and Co., sent me severailetterB such as I  desired, 
and further proposed that we should do the business 
jointly, sharing losses and gains, which proposal 1 
accepted, as the manager of the said house, Messrs. Eloy, 
Alfaro, and Co., is my brother.

I  inclose yon copies of my letters to Messrs. Moses, 
Levy, and Co. for your guidance. I  also send you a power 
of attorney, for you to claim the consignment of those 
gentlemen, or else its proceeds in ease it be sold.

I  do not for a moment doubt but that you will attend 
to this affair as if it were your own, and that you will 
take all means in your power to prevent my reputation 
Buffering commercially or morally.

I  take  th is  o p p o rtu n ity  o f subscrib ing myself—Your 
m ost obedient servant, Y l d e f o n s o  A l f a r o .

The “  fo rm e r le t te r  ”  re fe rre d  to  in  th e  f ir s t  
p a rag raph  o f  th is  le tte r  was the  one dated 5 th  A p r i l  
1874, above set ou t. T he  “  de ta ils  a t  foo t ”  above 
re fe rre d  to  consisted o f a l is t  o f d ra fts  on Moses, 
L e v y , and  Co., am ong w h ic h  were th e  d ra fts  
num bered  113 and 114 fo r  6001. and  0001. respec
t iv e ly .

I n  th e  said le tte r  o f th e  17 th  June  1874, copies 
were inclosed o f Y ld e fo n so  A lfa ro ’s le tte rs  o f the 
5 th  and 15 th  A p r i l  above set ou t. T he  p la in tif fs  
contended th a t  the  said P . M . S chw arz was th e re b y  
c o n s titu te d  special agent o f Y lde fonso  A lfa ro  w ith  
respect to  th e  p ro p e rty  and  m a tte rs  w h ich  were 
the  su b je c t o f the su it.

A c c o rd in g ly  th e  de fendant, F . M . Schw arz, by  
h is  c le rk  com m un ica ted  to  M oses, L e v y , and Co., 
the  con ten ts  o f  th e  le t te r  o f th e  17 th  June, and 
app lied  to  th e m  fo r  a l is t  o f th e  ho lders o f the  
b ills , and also fo r  the  b ills  o f la d in g , sh ip p in g  
docum ents, and w a rra n ts  re la t in g  to  th e  said 
coffee.
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O n o r  a b o u t 14 th  A u g . 1874, th e  said F . M . 
S chw arz rece ived  fro m  Moses, L e v y , and Co. the 
fo llo w in g  le tte r :
„ London, 14th Aug. 1874.
Mr. p . M. Schwarz.

Dear Sir—A t your request we hand you list of bills 
drawn on ns by Senor Don Yldefonso Alfaro, and also in 
whose hands they are. We shall take care to refer the 
holders of each bills, when they become dne, to yourself 
for payment.—We are, dear Sir, yours truly,

(Signed) M oses, L e v y , a n d  Co. 
f  A list of the bills, &o., was appended.)

O n th e  15 th  A u g . 1874, th e  said b ills  fo r  600Z. 
and  5001. became due, and were presented fo r  pay
m en t to  Moses, L e v y , and  Co., w ho refused  to  pay 
■either o f  them , and th e  p la in tif fs  had them  accord- 
m g ly  p ro tested  fo r  nonpaym en t. O n  th e  same 
day the  p la in tif fs  received fro m  th e  de fendant,
F . M . Schw arz, th e  fo llo w in g  m em orandum  : 

(Memorandum.)
14th Aug. 1874.

iro m F . M. Schwarz, 10, Basinghall-street,
London, E.C.,

To Messrs. Chalmers, Guthrie, and Co., 
9, Idol-lane, Tower-street.

■*600 ) Drawn by Yldefonso Alfaro, of San Jose 
*500 )  de Costa Rica, on Moses, Levy, and Co.

Please take note that I  expect to receive from Messrs. 
Moses, Levy, and Co., early next week, delivery of the 
coffee sent by drawee [a clerical error for “ drawer”] 
against tbe above, and that I  will then again write to 
you on this subject.

P aragraph  13.— S h o rt ly  a fte rw a rd s— nam e ly , on 
th e  17 th  A u g . 1874— th e  said F . M . S chw arz  re 
ceived fro m  Moses, L e v y , and Co., th e  d e liv e ry  
w a rra n ts  re la tin g  to  th e  said 808 sacks o f coffee, 
a i'd  on th e  17 th  A u g . w ro te  and sent to  th e p la in -  
tm s  the  fo llo w in g  m em orandum  :

(Memorandum.)
-r, 17th Aug. 1874.
-rrom P. M. Schwarz, 10, Basinghall-street,

London, E.C.,
To Messrs. Chalmers, Guthrie, and Co., 

.p 9, Xdol-lane, Tower-Btreet.
Referring to my memorandum of the 14th inst., I  beg 

oinform you that Messrs. Moses, Levy have now handed 
me over the warrants for the coffee sent by M r Yldefonso 
g *aro, and that I  shall dispose of same as instructed by 
,^ d e r ,  and will let you have further particulars in due

., T he  said F . M . S chw arz p a id  in  exchange fo r  
he said d e liv e ry  w a rran ts  th e  charges fo r  fre ig h t 

.0 r th e  said coffee and o th e r expenses, a m o u n tin g  
t0  4641. 11s. 8

j  O a th e  20 th  A u g . 1874, th e  p la in tif fs  received 
.r ° ®  the  said F . M . Schw arz ano th e r m em orandum , 
8 th e  effect th a t  an a tta chm e n t had been served 
P°n h im  in  reference to  th e  coffee, and th a t he 

^ [fa e s te d  to  be in fo rm e d  i f  they  (the  p la in tiffs )  
■ ,Lle(l  to  take  an y  steps to  p ro te c t th e ir  in te res ts  
n «us m a tte r.

i n i ] 16 a tta chm e n t had issued on th e  1 7 th  A u g . 
j j ' 4 ° u t  of th e  L o rd  M a y o r ’s C o u rt on beha lf o f 

oses, L e vy , and Co. in  an action  w h ich  th e y  had 
aimeneed aga inst E lo y , A lfa ro , and Co. 

n i ^ e 2 0 th  A u g . 1874 the  p la in t if fs  en tered  
h« 1  ? ° ^ on ag a in s t th e  said Y lde fonso  A lfa ro  as 
tiv e l rS t4le Sa*^ k il ls  ^o r  6001. and 5001. respec-

o / t h  '^ n? ‘ 21st F . M . S chw arz so ld a p o rtio n  
ta v  an<4 th e  p la in t if fs  app lied  to  h im  to
B ir f « 6 8a’ ^  k il ls  ° u t  o f th e  proceeds o f sale.

Schwarz refused to  do so, on the  g ro u n d  of 
A u  j '^ h m e n t .  The o r ig in a l b i l l  was filed  24 th  
F  m  c74' atl<4 s h o rtly  a fte rw a rd s  th e  de fendant,

M . S chw arz , so ld th e  re s t o f th e  coffee, and

u nder an o rd e r o f the  c o u rt pa id  the  proceeds o f 
th e  sale in to  co u rt, a m o u n tin g  to  3692112«.

T he  p la in t if fs  c la im ed th a t  the  coffee was speci
f ic a lly  a p p ro p ria te d  to  m eet th e  said b il ls  o f 
exchange, and th a t th e  proceeds o f th e  sale m ig h t 
be p a id  to  them  and to  the  o th e r ho lders o f th e  
b il ls  p ro p o r tio n a lly , and th a t  th e  defendants, 
Moses, L e v y , and Co., m ig h t  be res tra in e d  fro m  
p ro se cu tin g  th e ir  ac tion  in  th e  L o rd  M a y o r ’s 
C o u rt.

B y  th e  answ er o f Moses, L e v y , and  Co., i t  
appeared th a t th e y  had had la rge  dea lings w ith  
E lo y , A lfa ro , and  Co., and th a t  the  la t te r  f irm  were 
v e ry  he a v ily  in  th e ir  deb t. A  long  correspon
dence between th e  tw o  f irm s  was set o u t. I t  
appeared th a t E lo y , A lfa ro , and Co. had p rom ised  
to  send 2000 bags o f coffee to  Moses, L e vy , and 
Co., in  p a rt paym en t o f  the  balance o w in g .

I n  a le tte r  fro m  E lo y , A lfa ro , and Co. to  Moses, 
L e v y , and Co, dated 4 th  A p r i l  1874, the fo llo w in g  
passage occurs : “  W e  co n firm  y o u r las t o f th e  
20 th  M arch . M r  Y d le fonso  A lfa ro  w rite s  a d v is in g  
us th a t he has a lready  com m enced h is  sh ipm en ts  
o f coffee o f w h ich  we have spoken to  you , and 
th a t  in  a ll th e  presen t m o n th  he w i l l  have sent 
y o u  th e  w hole o f the  2000 bags p rom ised  b y  us 
. . . W ith  th e  d ra fts  w h ich  M r  Y lde fonso  
A lfa ro  may d ra w  on yo u  ag a in s t B / L  coffee, we 
expect th a t th e  c re d it w ith  yo u  w il l  be a rranged  
(o r se ttled ) in  ta k in g  care to  m ake o u r rem itta n ce s  
also in  b ills ,  so th a t th e y  m ay a rr iv e  in  tim e  fo r  
th e  due dates b y  w h ic h  o u r b a n k in g  account w ith  
you  w i l l  be te rm in a te d .”  A n d  on th e  15th M a y  
1874, Moses, L e v y , and Co. w ro te  to  Y ld e fo n so  
A lfa ro  in  answ er to  h is  le tte r  o f th e  15 th  A p r i l  
above set o u t a le tte r, in  w h ich  th e y  s a id : “  W e 
have received some B /L  o f sm a ll lo ts  of coffee pe r 
the  steam er ju s t  a rr iv e d , w h ich , as pe r advice 
fro m  th e  fr ien d s  E lo y , A lfa ro , and Co., o f Panama, 
are p a rt o f 2000 bags w h ich  th e y  p rom ised  y o u  
w o u ld  send us fo r  th e  account o f them selves.”  
T h e ir  case, the re fo re , was th a t th e  808 bags o f 
coffee were p a rt o f  th e  2000 bags p rom ise d  b y  
E lo y , A lfa ro , and Co., and th a t  Y lde fonso  A lfa ro  
was the agent of E lo y ,A lla ro ,  and Co. T he y  denied 
th a t the b il l  ho lders had any lie n  on the  proceeds 
o f the  coffee, and th a t even i f  th e  coffee be longed 
in  p a rt to  Y ld e fo n so  A lfa ro , i t  belonged in  p a r t  
also to  E lo y , A lfa ro , and Co., w ho  were a d m itte d  to  
bo e n tit le d  to  a share in  i ts  proceeds, and th e y  
cla im ed to  be e n tit le d  to  a t least an e q u iva le n t 
share in  the  proceeds o f th e  sale thereo f.

D ick inson , Q.C. and R a w lin s  fo r the p la in tif fs .—  
T he  rea l question  is th is . A  fu n d  has been b ro u g h t 
in to  c o u rt w hich the  p la in t if fs  cla m  as the  ho lders 
o f th e  b ills , to  w h ich  th e  goods o f w h ic h  th e  fu n d  
in  c o u rt is  th e  proceeds was app rop ria ted . N o w  
th e  coffee was Y ld e fo n so ’s coffee. H e  consigned 
i t  to  Moses, L e v y , and Co., fo r  th e m  to  ta ke  i t  fo r 
h im . They wore to  c re d it h im  w ith  the  proceeds 
o f the  coffee, and th e y  w ere to  deb it b im  w ith  the  
b ills . T he re  was no o th e r tra n sa c tio n  between 
them . E lo y , A lfa ro , and  Co. had no in te re s t in  the 
cargo. Y lde fonso  A lfa ro  cannot be a ffected  b y  
the  represen ta tions o f E lo y , A lfa ro , and Co. T h is  
was s im p ly  a d eb to r and c re d ito r account between 
Y ld e fo n so  A lfa ro  and Moses, L e vy , and Co. created 
fo r  th e  f ir s t  and  o n ly  tim e. T he  coffeo was to  
cover the  b ills , and was spec ifica lly  a p p ro p ria te d  
to  the  b ills , a balance to  be s tru c k . I t  m akes no 
d iffe rence th a t  E lo y , A lfa ro , and Co. were to  share 
in  th a t  balance. T he  coffee was th e  sole p ro p e r ty
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o f Y ld e fo n so  A lfa ro , and E lo y , A lfa ro ,  and Co. had 
no  share in  i t  th o u g h  th e y  had in  th e  proceeds. 
B u t  th e y  c la im  th e  ac tua l coffee its e lf. N o w , tw o  
fac ts  are clear, and the  deduc tio n  o f law  fro m  
those facts is  eq u a lly  clear. F irs t ,  th e  ta c t, 
established by u n d is p u te d  evidence, th a t  th e  coffee 
neve r was the  p ro p e rty  o f E lo y , A lfa ro , and C o .; 
secondly, th a t Y lde fonso  A lfa ro  was n o t the  agent 
o f E lo y , A lfa ro , and Co , and, th ir d ly ,  th a t  by law  
an in te re s t in  the  p ro fits  a r is in g  from  the  sale of 
goods is  n o t an in te re s t in  th e  goods them selves. 
T h is  is  fu lly  established. T he  m o s t recent case is 
A lfa ro  v. B e la  Torre  (34 L .  T . B ep . N .S . 122) 
w here i t  is la id  dow n th a t  w here  a person ships 
goods on the  “  h a lf jo in t  ”  account as it. is called, 
th a t  is , th a t ano th e r person is  to  share in  h a lf th e  
p ro fits , th a t  in te re s t in  the  p ro fits  g ives th a t o th e r 
person no p ro p e r ty  in  the  goods. W e  shou ld  have 
been p a id  in  due course, b u t fo r  th e  proceedings 
in  th e  L o rd  M a y o r’s C o u rt, b u t we cou ld  on ly  
in te rfe re  w ith  the proceeds b y  com ing  here. 
Besides, S chw arz had a u th o r ity  to  a p p ro p ria te  the 
goods o r  to  m ake an equ itab le  ass ignm en t of

^ H a s t in g s ,  Q.C. and R om er, fo r  th e  defendants 
Y lde fonso  A lfa ro , and Schw arz.

Robinson, Q.C. and A . Young  fo r  th e  defendants 
M oses, L e v y , and Co. , ,

T h e  case is com p le te ly  covered by Citizens B a n k  
o f  L o u is ia n a  v . F irs t  N a tio n a l B a n k  r f  N ew  
Orleans  (L . R ep. 6 EL L .  353). T o  establish the 
p la in t if f 's  b il l th e re  m u s t be a c lear case o f a p p ro 
p r ia t io n  o f th e  goods to  m eet th e  b ills . I f  the re  
was such a p p ro p ria tio n , i t  was made b y  Schw arz, 
an d  is  s ta ted  in  the  12th, 13 th , and 14th pa ragraphs 
o f th e  b il l .  I t  cannot be contended th a t S chw arz s 
m em orandum  am ounted  to  a specific a p p ro p ria tion . 
T he re  is  a s ta te m e n t th a t th e  coffee was sent 
a g a in s t th e  b ills  d raw n , b u t  th a t  does n o t cons ti
tu te  specific a p p ro p ria tio n . T he  la te s t case on 
th is  sub ject is Robey a nd  Co.’s Perseverance Iro n  
W orks  v. O llie r  (ante, vo l. 1, p. 413 ; L .  Bep. 7 Ch. 
A p . 695 ; 27 L .  T . B ep . N .S . 362) w h ich  was a 
case o f ac tua l b ills  o f la d in g  sen t aga inst b ills  
o f exchange, and i t  was he ld  th a t  th e re  was 
no  specific a p p ro p ria tio n . T he  b il l  in  th a t  case 
was founded upon F r i th  v. Forbes (1 M ar. L a w  Cas.
O. S. 2 53 ; 4 D e G. F . &  J . 409 ; 6 L. T . Bep. N . S. 
847). N o w , the re  was no  a u th o r ity  g ive n  to  
S chw arz  to  m ake such an a p p ro p ria tio n  o r an 
e q u itab le  a s s ig n m e n t; Y ld e fo n so ’s le t te r  to  
S chw arz c e rta in ly  g ives no such a u th o r ity .   ̂ See 
also Thompson  v . S im pson  (L . B ep . 5 Ch. 659 ); 
E vere tt v. W illia m s  (13 E ast, 582). O n bo th  
g rounds  th e  p la in t if fs ’ b i l l  is  m isconceived. T he  
p la in t if fs  had no c la im  e ith e r on  th e  g ro u n d  o f 
ppeciiio a p p ro p ria tio n  o r on th is  a fte rth o u g h t o f 
S chw arz ’s a u th o r ity  w h ic h  is n o t suggested in  the

D ick in so n  in  re p ly .— In  Thomson  v. S im pson  the  
question  s im p ly  was, d id  the  conversa tion  between 
th e  tw o  b a n k  m anagers a m o u n t to  an a p p ro p r i
a tion  ? I n  th a t case the re  was a m ere represen
ta tio n , a t r u th fu l  s ta tem en t o f w h a t was in  fac t th e  
o rd in a ry  course o f business between th e  L iv e rp o o l 
and  th e  N e w  O rleans B ank . T he  e lem ent was 
w a n tin g  w h ich  is  p resen t in  th is  case o f a 
d ire c tio n  to  a p p ly  th e  m oney to  th e  p a rt ic u la r  b il l.  
T he re  was |no  d ire c tio n  to  th e  person in  whose 
bandB the  funds  were to  a p p ly  them  to  m eet the  
p a rt ic u la r  b ills . I t  was no t the  case o f a d irec tio n , 
w i th  the  n u m b e r, date, and am oun t o f the  b ills

g ive n , to  a p p ro p ria te  them  to  goods equa lly  w e ll 
ascertained. In  Robey an d  Co.’s Perseverance  
I r o n  W orks  v. O llie r  i t  was he ld  th a t  the re  was 
no specific  a p p ro p ria tio n , because i t  s im p ly  
am ounted  to  th is , “  O u t o f m y  m oneys pay 
m y  d ra fts :”  T he re  were tw o  c ircum stances w h ich  
L o rd  Ju s tice  James said d is tin g u ish e d  Robey v .  
O llie r  fro m  F r i th  v . Forbes. I n  F r i t h  v . Forbes  
th e  person w ho  gave th e  d irec tio n s  was sole ow ner 
o f the goods ; so he was here. I n  Robey v. O llie r  
he was no t. Secondly, in  F r i th  v. Forbes, as here, 
th e  proceeds were to  be app lied  to  specified b ills .  
F r i t h  v. Forbes is s t i l l  good law  and co m p le te ly
covers th is  case. , .

H a l l , V .O .—T h e  a rg u m e n t o f M r.  H ob inson  
supp lem ented by  w h a t M r.  D ic k in s o n  has said, 
and the  references w h ich  have been made to  th e  
a u th o r it ie s  lead me to  th e  conclusion th a t th e  
p la in t if fs ’ b i l l  cannot be m ainta ined . T h is  case 
n o t be ing  a lto g e th e r id e n tic a l w ith  F r i t h  v. Forbes 
m us t be ta ke n  to  fa l l  w ith in  th e  p r in c ip le  o f 
Robey and  Co.’s Perseverance I r o n  Works v . 
O llie r. I n  F r i th  v . Forbes the re  was one fe a tu re  
to  w h ich  b o th  the  L o rd  Justices adverted , and on 
w h ich  L o rd  Ju s tice  T u rn e r  re lied , v iz ., th a t  on the  
face o f the  b il ls  (o r a t least o f tw o  o f them ) i t  w as 
shown th a t th e y  were expressly  d raw n  aga inst th e  
proceeds of the  cargo. T h a t c ircum stance  does 
n o t e x is t in  th e  p resen t case. I n  Robey and! 
Co.’8 Perseverance I r o n  W orks v . O ther th e  
L o rd  Ju s tice  James was n o t p repared  to  ho ld  
th a t  the  m ere c ircum stance  o f  a b i l l  o f exchange 
p u rp o r t in g  to  be d ra w n  aga ins t a p a rt ic u la r  cargo, 
makes i t  c a rry  a lie n  on th a t  cargo in to  the  hands 
o f e ve ry  ho lde r o f the  b il l .  “  I n  F r i t h  v. Forbes 
th e  L o rd  Jus tice  said, “ th e re  were g rounds fo r  
say ing  th a t  th e  in te n tio n  was to  g ive  F r i th ,  Sands 
and  Co. an equ itab le  in te re s t in  the  cargo, fo r  the  
le tte rs  o f th e  cons igno r to  th e  consignees re fe rre d  
to  b ills  o f exchange w h ich  th e  cons ignor had 
d raw n  in  fa v o u r o f F r i th ,  Sands, and Co. H e re  
th e  reference is o n ly  to  b ills ,  w h ich  the co n s ig n o r 
had d raw n  to  his ow n  o rde r, n o t m e n tio n in g  any 
th ird  pa rties .”  L o rd  Jus tice  M e llis h  does n o t 
even a d v e rt to  th is  la s t c ircum stance . I t  seem» 
th a t  in  the  f i r s t  le t te r  da ted  the 15 th  A p r i l  1874. 
w h ich  was a le tte r  o f advice to  Mioses, L e vy , and 
Co., the re  is m en tion  made o f b ills  d ra w n  on th e m  
on th e  same te rm s as here to fo re , m e n tio n in g  the- 
names o f th e  b ills  as in  F r i th  v. Forbes, b u t n o t 
m e n tio n in g  th e  a d d itio n a l in g re d ie n t w h ich  w aa 
found in  th a t case. H e re  we have n o t g o t th e  two- 
in g re d ie n ts  w h ich  ex is ted  in  F r i t h  v. Forbes. W e  
have n o t the a d d itio n a l in g re d ie n t of a b i l l  on th e  
face o f i t  show ing  th a t i t  is d ra w n  on account o f n  
p a rt ic u la r  cargo.

I t  seems to  m e, there fo re , h a v in g  re g a rd  to- 
th e  absence o f th is  fe a tu re  in  th is  case, tha t- 
I  cannot h o ld  th a t  the re  was an a p p ro p r ia tio n  
o f the  proceeds o f th e  cargoes in  fa v o u r o f th e  
persons in  whose fa vo u r the  b ills  were d raw n , 
e ith e r in  v ir tu e  o f the  b ills  be ing  d ra w n  in  th e ir  
favou r o r  b y  th e  in s tru c tio n s  g iven  to  th e  o r ig m a t 
consignees o r b y  these tw o  c ircum stances ta ke n  
together. The  case, the re fo re , as rega rds  a p p ro 
p r ia tio n  as o r ig in a lly  co n s titu te d  seems to  me n o t 
to  be established. _ ,

B u t  the  case does n o t rem a in  here. T h is  took: 
p la c e : Moses, L e v y , and Co. refused  to  have 
a n y th in g  to  do w ith  th e  transac tion . The  b ills  
were ecve ied , and Moses, L e vy , and Co. d id  
n o t accept. I t  was th e ir  business, the re fo re , to
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g ive  u p  th e  cargoes. T he  cons ignor in s tru c ts  
fre sh  parties to  aç t as he had in s tru c te d  Moses, 
L e v y , and Co. to  act, v iz ., Schw arz, w ho  u n d e r
to o k  th e  same d u tie s  as Moses, L e v y  and Co. 
had underta ke n . T he y  were in  th e  same pos ition , 
and there  was no  a p p ro p ria tion  o f the  proceeds any 
m ore  than  the re  had been in  the  fo rm e r case. 
T he  b il ls  h a v in g  been presented, w ere  d ishonoured 
and pro tested. T he y  were then  held by th e  p la in 
t i f fs  u n t i l  th e y  became due, i.e., on the  15 th  A u g . 
1874 Moses, L e v y , and Co. iu rn ish e d  Schw arz 
w ith  a l is t  o f th e  persons in  whose fa vo u r th e  b ills  
w ere draw n, and th e  ho lders o f the  b ills . S chw arz 
w rite s , on th e  14th A u g . 1874, to  the p la in t if fs ,  
and g ives them  p a rtic u la rs  of th e  tw o  b il ls  w h ich  
th e  p la in t if fs  now  ho ld  and w h ich  are set o u t in  
th e  12 th  pa rag raph  o f  th e  b il l .  T he  m em orandum  
is  as fo llow s : [H is  L o rd s h ip  read th e  m em oran
d um  set o u t above.] T he re  is no engagem ent in  
th is  to  do a n y th in g  w ith  th e  proceeds o f th e  cargo. 
H e  says he has n o t g o t th e  w a rran ts  fro m  Moses, 
L e v y , and Co., b u t th a t  he expects to  g e t th e m  in  
th e  fo llo w in g  week. T hen  he prom ises to  w r ite  
aga in  on th e  sub ject. H e  w rite s  aga in  on 
th e  17 th  A u g ., h a v in g  received th e  d e live ry  
w a rran ts , and th e  m em orandum  w h ic h  he sends 
is  th is . [H is  L o rd s h ip  read i t  as above.] The 
p la in tif fs , as ho lders o f th e  tw o  b ills , had no 
conversation w ith  the  defendants as to  w h a t the  
in s tru c tio n s  o f  th e  consignors w ere w ith  reference 
to  th e  proceeds. A l l  th a t S chw arz  says is, th a t  he 
sha ll ge t ce rta in  w a rra n ts  e a rly  in  th e  n e x t week, 
and w il l  then  w r ite  again ; th e n  when the  w a rran ts  
have come he says he sh a ll dispose o f th e  same as 
in s tru c te d  b y  th e  sender. T he re  is  no represen ta 
t io n  th a t those proceeds w ere to  be app lied  to  one b i l l  
ra th e r  th a n  to  a n o th e r,o r ns to  any p a rt ic u la r  o rde r 
in  fa vo u r of one person ra th e r th a n  o f ano ther. I t  
seems to  me th a t  there  is no rep resen ta tion  at a ll ; a t 
a ll events, the  proceeds w ou ld  be app lied  w h o lly  o r 
p a r t ia lly  to  ta k in g  u p  thé  b ills . I f  i t  has any 
o th e r m ean ing  i t  am oun ts  to  th is . “  I  am  the 
person rep re se n ting  th e  ow ner o f th e  goods, the  
d ra w e r o f the b ills . I  hand the  b ills  to  yon . T he re  
are ce rta in  w a rra n ts  w h ich  I  sh a ll receive, and I  
sha ll then  be in  funds .”  I t  appears to  me to  be 
s im p ly  th e  rep resen ta tion  o r con tra c t o f a man 
saying : “  T he re  are c e rta in  b ills  o f m ine  becom ing 
due. I  am  g o in g  to  realise ce rta in  th in g s , and then  
I  sha ll be in  fu n ds  to  m eet th e m .”  B u t  the re  is 
n o th in g  in  th e  na tu re  o f an ass ignm en t o r charge 
on th e  b ills . I t  am ounts to  th is :  “ I t  is o n ly  by 
Realising th is  p ro p e rty  th a t I  sha ll be in  a pos ition  
to  m ake a rrangem ents. A t  a ll events, I  sha ll w a it 
fo r  in s tru c tio n s .”  Those in s tru c tio n s  a m o u n t to  
th is — th a t ho is  to  take  u p  th e  b ills  o u t o f the  
proceeds o f th e  cargo. T he re  is  no rep resen ta tion  
th a t such o r ig in a l in s tru c tio n s  were ever g iven  to  
■Moses and Co. o r in  l ik e  m anne r to  th e ir  sub
s t itu te  Schw arz ; th e re  is  n o t enough to  am oun t 
Jn the  o r ig in a l o r in  the  second in s tru c tio n s  to  an 
assignm ent o f a rateable share o f th e  proceeds o f 
the  coffee to  ta k e  up the  h ills .

The  p la in t if fs ’ case, there fo re , fa ils  on these 
grounds, independen tly  o f w h a t was a rgued by 
M r. R ob inson , v iz  , th a t  i t  does n o t appear on 
the p la in t if fs ’ case th a t the  p r in c ip a l deb to r, 
th e  cons ignor, gave to  Schwarz a u th o r ity  to  
Make an equ itab le  ass ignm ent to  any p a r t i
cu la r c re d ito r  o r bondho lder. T he re  is  th a t ad
d itio n a l d if f ic u lty  in  th e  p la in t if fs ’ way. The  
p la in t if fs ’ b i l l ,  the re fo re , is  n o t susta inab le  ; and

[Q B .  D iv .

as i t  has been proposed to  susta in  i t  b y  Y lde fonso  
A lfa ro , th e  cons igno r and ow ner o f  th e  goods, 
appearing  and say ing  th a t  he does n o t d isp u te  th e  
p la in t if fs ’ c la im s, b u t th a t the re  is ano the r ques
t io n  w ith  reference to  M oses, L e vy , and Co., and 
th a t  th e y  o u g h t to  pay th e  costs— in  these c ir 
cumstances I  say th a t th e  p la in tif fs , n o t h a v in g  
m ade o u t th e ir  case, th e ir  b i l l  m us t be dism issed 
w ith  costs, w ith  th e  excep tion  o f th e  costs o f 
Y lde fonso  A lfa ro  w ho has supported  the p la in tif fs *  
case.

S o lic ito rs  : K unaston  and Gasquel ;  M u r ra y ,  
E u tch in s , and Go. ;  H o lla m s , Son, and C ow ard.

Q U E E N ’ S B E N C H  D IV IS IO N .

Beported by J . M . L e ly , Eact., and M . W. M i K e ll a r , B s j . ,  
B arristera-at-Law .

Nov. 9 and  12, 1875, an d  J u ly  11, 1876. 
Metcalfe v . Britannia Ironworks Company.

D e live ry  under ch a rte r-p a rty— L ia b il i ty  f o r  fre ig h t  
—  Pro ra ta  it in e r is .

B y  cha rte r-p a rty  between p la in t if f  (the shipowner) 
and  defendants (the charterers), the p la in t i f f  
agreed th a t h is  steamship should load a cargo o f  
iro n  ra ils  a t an  E n g lis h  p o rt, and shou ld  there
w ith  proceed, to Taganrog, in  the S e i o f  Azov, o r  
so near thereto as she m ig h t sa fe ly get, a nd  de
liv e r  the same afloat on being p a id  f re ig h t  a t a  
ce rta in  rate  p e r ton delivered. The sh ip , laden  
accord ing ly , fo u n d  on her a r r iv a l in  December 
the Sea o f  Azov froze n  over and  at K e rtch , th ir ty  
m iles off, the nearest place to Taganrog w h ich  she 
could reach before the fo llo w in g  A p r i l ,  she u n 
loaded, n o tw ith s ta n d in g  the pro test o f  the con
signees, and le ft the cargo a t the 0  us to >n House, 
f r o m  w h ich  i t  was subsequently removed to i t s  
destina tion  by ra i lw a y  a t the consignees ex
pense.

I n  a n  a c t i o n  f o r  f  r e i g h t .
H e ld , tha t th is  was not a de live ry under the charte r- 

p a rty , an d  th a t (pe r M e llo r  and Q u a in , JJ .) the 
p la in t i f f  under the circumstances, could recover 
no f re ig h t  a t a ll.

B u t (per CocJcburn, G.J.) th a t the p la in t i f f  cou ld  
recover f re ig h t  pro ra ta  it in e r is .

T h is  was a case stated w ith o u t pleadings.
The action  was b ro u g h t to  recover 1491/. 16s. 3d., 

b e ing  1080/.. fo r  fre ig h t on 900 tons o f iro n  p e r 
steam ship M ered ith , a t 2 Is. pe r ton , as p e r ch a rte r- 
p a rty  o f the  7t,h O ct. 1873, and 4U1. 16s. 3d. fo r 
fre ig h t  on 299|- tons o f iro n , a t 27s 61. p e r ton , as 
p e r c h a rte r-p a rty  o f the  3 rd  N ov. 1873, and in terest- 
thereon.

1. B y  a c h a rte r-p a rty , dated the  7ch O ct. 1873,. 
and made between the  p la in t if f  ( the re in  described 
as th e  chartered ow ner o f th e  steam sh ip  M ered itn „ 
o f th e  b u rth e n  o f tons, re g is te r m easurem ent, 
o r thereabouts, then  bound to  L o n do n  o r D u n k ir k  
fro m  the  B la ck  Sea) and the defendants, i t  was 
agreed th a t th e  sh ip  should w ith  a ll co nven ien t 
speed proceed to  M idd lesborough  o n -le e s , and 
the re  load fro m  th e  agents o f the defendants a, 
p a r t  o f a cargo (say 900 o r 1000 tons) o f ra ilw a y  iro n , 
and be ing so loaded shou ld  th e re w ith  proceed to  
Taganrog, o r  so near th e re u n to  as she m ig h t  safely 
ee t’ a n d d e live rth e sa m e a flo a to n  be ing paid fre ig h t
a t th e  ra te  o f 21s. per ton  o f  20 cw t. de live red  
in  fu l l  o f a ll p o rt charges, p ilo tages, &a. (the  act
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o f God, Queen’s enemies, fire , and a ll and every  
o th e r dangers and accidents o f th e  seas, r iv e r ,  and 
steam  n a v ig a tion  o f w ha tever n a tu re  and k in d  
soever d u riD g  th e  said voyage a lw ays excepted). 
T he  fre ig h t to  be p a id  as fo llo w s  : o n e -th ird  to  be 
advanced on s ig n in g  b ills  o f la d in g  i f  re q u ire d , less 
3  pe r cen t to  cover a l l  charges, and th e  balance in  
cash in  London  aga ins t ce rtifica te  o f r ig h t  d e liv e ry  
o f th e  cargo.

2. B y  th e  c h a rte r-p a rty  i t  was, am ongst o th e r 
th in g s , agreed th a t  th e  sh ip  shou ld  have l ib e r ty  
to  ca ll a t H a v re  to  com ple te  cargo fo r  portB on th e  
w ay, i t  be ing  unders tood  th a t she shou ld  n o t 
rem a in  in  H a v re  m ore than  72 hours.

3. T he  sh ip , a fte r th e  date o f the  c h a rte r-p a rty , 
a rr iv e d  a t D u n k irk ,  and there  m e t w ith  an acciden t 
w h ich  necessitated h e r b e in g  repa ired , fo r w h ich  
purpose she w en t to  S underland, and  th is  delayed 
he r a rr iv a l a t M id d lesb o ro ug h  fo r  some tim e.

4. B y  a second c h a rte r-p a rty , dated th e  3 rd  
N o v . 1873, and made between th e  same pa rties , i t  
was agreed th a t  the  M ered ith  shou ld , w ith  a ll con
v e n ie n t speed, proceed to  M idd lesborough-on-Tees 
a fte r  repa irs , and the re  load from  th e  agents o f th e  
defendants about 800 tons o f ra ilw a y  iro n , in  a d d i
t io n  to  900 tons as per c h a rte r-p a rty  o f th e  7 th  
O c t. ;  and  be ing  so loaded shou ld  th e re w ith  p ro 
ceed to  T aganrog , o r near th e re to  as she m ig h t 
sa fe ly  get, and d e live r th e  same a floa t, on be ing  
pa id  f re ig h t  a t th e  ra te  o f 27s. 6d. per to n  of 20 cwt-., 
in  th e  same m anner as by th e  f ir s t  cha rte r.

5 and 6. B o th  ch a rte r-p a rtie s  con ta ined  the  
fo llo w in g  p rov is ions :

Ship to have an absolute lien for all freight, dead 
freight, and demurrage.

To address to charterer’s agents, Messrs. Berthold, 
Smith, and Co., Taganrog, paying 2 per cent, com
mission.

Captain to telegraph from Constantinople and Kertch 
his departure and weight of cargo to the agent of the 
RoBtoff and Wladikowkese Railway Company, Tagan
rog, or in default he will have no claim lor demurrage.

7. The  M ered ith , so soon as she was repa ired , 
proceeded to  M iddlesborough-on-Tees and the re  
loaded from  the  agents o f th e  defendants 900 tons 
o f ra ilw a y  iro n  u n d e r the  f ir s t  c h a rte r-p a rty , and 
299J tons o f ra ilw a y  iro n  u n d e r th e  second cha rte r- 
p a rty .

8. T he  fre ig h ts  payable u n d e r the  tw o  cha rte r- 
p a rtie s  respec tive ly  are th e  sums sough t to  be 
recovered, as above sta ted.

9. T he  M ered ith , so soon as she was so loaded, 
proceeded on her voyage to  Taganrog , and a rr iv e d  
a t  K e r tc h  on the  17 th  Dec. 1873.

10. U pon  a rr iv in g  a t K e r tc h  the cap ta in  o f  the 
M ered ith  found— and i t  was the  fact— th a t the  Sea 
o f A z o v  was th e n  closed b y  ice, th a t th e  n a v ig a 
t io n  of the p o rt o f T aganrog  was e ffe c tu a lly  closed, 
and  a ll th e  buoys, l ig h ts h ip , and o th e r m a rks  fo r  
n a v ig a tio n  had been rem oved fo r  th e  w in te r.

11. The  cap ta in  thereupon proposed to  d ischarge 
h is  cargo a t K e rtc h , and made a p ro te s t a t th a t 
place, o f w h ich  the  fo llo w in g  are the  m a te r ia l 
pa rts  :

Protest. Steamer Meredith.
Arrived in Kertch on the 17th Dec. 1873, with a cargo 

of railway iron (bara), consigned to .the Rostoff and 
Wladikowkese Railway Company, I  found that the Sea of 
Azov was closed by ice, and that the navigation of the 
port of Taganrog, where the ship had to deliver the 
cargo, was officially and to all purposes closed, and all 
the buoys, lightships, and other marks for the navigation 
of its intricate gulf were removed for the winter. Basing 
myself upon the charter-party, and pointedly to that part 
of it  beginning with “ Taganrog, or so near thereunto as

she may safely get,” and next to the part of it  beginning 
with “ the act of God,” and ending with “ all and every 
other accident, dangers of the sea, rivers, and steam 
navigation of whatever nature and kind soever during the 
said voyage always excepted,” I  determined to discharge 
the cargo at Kertch , as the nearest port to Taganrog to 
which the steamer could safely approach, all others being 
oloaed by ice, having given proper notice of such determi
nation to the consignees of the steamer at Taganrog, 
Messrs. Berthold, Smith, and Co., by telegram, dated 
from Kertch the 18th Deo.

Acting on the aforesaid, I  am discharging my cargo at 
this port of Kertch under protest, and at the expense and 
risk of the consignees or whom it may concern; as no 
documents for the reception of the same have been pre
sented, consequently I  hereby solemnly protest against 
snch receivers of said cargo, holding them responsible 
for all detention, loss of time, extra expenses, fines of 
Custom House for late presentation of documents, and 
whatsoever other charges to whioh I  may be exposed.

20th Dec. 1873.
12. O n  th e  19 th  Deo. 1873, Messrs. B e rth o ld , 

S m ith , and Co., on beha lf o f th e  defendants, sent 
the  fo llo w in g  te le g ra m , w h ic h  was received by  th e  
cap ta in  before he had com m enced the  d ischa rge  o f 
th e  c a rg o : “  I f  yo u  d ischarge y o u r  steam er w i l l  
be he ld  responsib le  a l l  consequences in fra c t io n  
ch a rte r-p a rty .”

13. K e r tc h  was, u n d e r the  c ircum stances, as 
near to  T agan rog  as th e  M ered ith  cou ld  get (about 
t h i r t y  m iles) so lo n g  as th e  Sea o f  A zo v  was closed 
by  ice, w h ich , accord ing  to  th e  o rd in a ry  course of 
w eather, w ou ld  have been u n t i l  th e  la t te r  end o f 
th e  m on th  o f A p r i l  1874.

14. A s  no b i l l  o f la d in g  fo r  th e  cargo was p ro 
duced to  the  cap ta in  o f th e  M ered ith  a t K e r tc h , he, 
in  o rde r to  p ro tec t th e  sh ip , landed th e  cargo a t 
K e r tc b , and gave i t  in to  th e  custody o f th e  C ustom  
H ouse a u th o r it ie s  there .

15. B y  th e  b il ls  o f la d in g , s igned b y  th e  cap ta in , 
th e  cargo was m ade de live rab le  a t th e  p o rt o f 
T aganrog , “  a ll and  eve ry  th e  dangers and  acci
dents of the  seas and  o f  n a v ig a tion  o f w h a t na tu re  
o r k in d  soever excepted, u n to  th e  R o s to ff and 
W lad ikow kese  R a ilw a y  C om pany, fre ig h t  and 
o th e r co nd itions  as pe r c h a rte r-p a rty . C ap ta in  to  
a p p ly  to  M essrs. B e rth o ld , S m ith , and Co., 
T agan rog .”

16. A f te r  a p a rt o f the  cargo had been landed 
one Jean D eop ik , a m erchan t a t K e r tc h , c la im ed 
th e  cargo u n d e r a pow er o f a tto rn e y  fro m  the  
R o s to ff and W lad ikow kese  R a ilw a y  C om pany.

17. W h e n  the  w hole  cargo had been de live re d  to 
th e  C ustom  a u th o rit ie s  a t K e r tc h , Jean D e o p ik  
produced to  them  copies o f th e  charter- parties and 
b i l l  o f la d in g  fo r th e  cargo  and h is  pow er o f a t
to rn e y  ; and the reupon  th e  cargo was de live red  to  
h im  by the  C ustom  H ouse a u th o rit ie s  w ith o u t 
paym en t o f any fre ig h t, and n o tw ith s ta n d in g  th e  
cap ta in ’s c la im  to  re ta in  th e  cargo on b e h a lf o f the  
ow ner o f  th e  M ered ith  u n t i l  th e  fre ig h t was paid, 
and Jean D e o p ik  the reupon  gave to  th e  cap ta in  
th e  fo llo w in g  rece ip t fo r  th e  c a rg o :

On the power of the charter-party and the bill of lad
ing passed to me by the agents of the Rostoff and 
Wladikowkese Railway Company, I  hereby declare that 
I  have received the cargo of the steamship Meredith, 
composed of 6378 bars of railway iron. This receipt to 
be the only one given, and all others to have no value. 

Kertch, ISth, 27th Dee. 1873. J e a n  D e o p ik .
The M ered ith  sailed f ro m  K ertch  on the 29th  

Dec. 1873.
The cargo was in  due course received b y  the  

said com pany, b u t th e  fre ig h t fo r th e  same has n o t 
been pa id , p u rsu a n t to  th e  said ch a rte r-pa rties  o r 
e ith e r of them .
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T he  c o u rt is to  have pow er to  d ra w  inferences 
o f fact.

T he  question  fo r  the  op in io n  o f th e  c o u rt is , 
w he ther, u n d e r the  above c ircum stances, the  
p la in t if f  is to  be e n tit le d  to  be pa id  th e  cha rte red  
fre ig h t,  o r  any and w h a t am oun t fo r  th e  ca rriage  
o f  th e  ra ilw a y  iro n  b y  th e  M ered ith  to  K e r tc h .

Cohen, Q .C. and  Beresford, a rgued  fo r  the  
p la in t if f .

W a tk in  W illia m s  Q C. and  E o lla m s , fo r  th e  de
fendants.

T h e  a rg um en ts  s u ffic ie n tly  appear fro m  the  
w r it te n  ju d g m e n ts  o f th e  co u rt.

C ur. adv. v u lt.
J u ly  11.— C o c k b u r n , C .J.— T h is  is  an ac tion  

b ro u g h t to  recover a sum  due fo r  f re ig h t  fo r  the  
conveyance o f a cargo  o f iro n  bars sh ipped under 
tw o  ch a rte r-p a rtie s  on board  th e  p la in t if f 's  vessel 
th e  M ered ith , to  be ca rrie d  fro m  M id d lesb o ro ug h - 
on-Tees to  T agan rog  on the  Sea o f A zo v , “  o r  so 
near the re to  as th e  sh ip  cou ld  safe ly ge t.”  The  
defendants w ere the  ch a rte re rs  o f th e  vessel. B y  
th e  b ills  o f la d in g , s igned by  the  m aste r as w e ll as 
b y  the  ch a rte re rs , the  iro n  was to  be de live red  
a t th e  p o rt o f  Taganrog . I t  was consigned to  the  
R o s to ff and W iad iko w ke se  R a ilw a y  C om pany a t 
th e  la t te r  place. T he  cargo ha v in g  been ta ke n  on 
board  the  sh ip  s ta rte d  w ith o u t delay on th e  voyage 
as agreed on  and a rr iv e d  on th e  17 th  Dec. a t 
K e rtc h , a p o rt d is ta n t fro m  T aganrog  about th ir t y  
m iles. O n a r r iv in g  a t K e r tc h  the  m aste r learned 
th a t the  Sea, o f A zo v  was b locked  up  w ith  ice, and 
th e  n a v ig a tio n  suspended, the  e ffec t o f w h ich  was 
th a t th e  fa r th e r  conveyance o f th e  cargo to  its  
d e s tin a tio n  was rendered im p ra c tica b le  t i l l  the  
ensu ing  s p r in g  the  n a v ig a tio n  be ing  u su a lly  closed 
t i l l  th e  end o f A p r i l .

R e ly in g  on the  te rm s o f th e  c h a rte r -p a r ty  
w h ich , as has been stated, p ro v id e d  th a t  the 
sh ip  shou ld  proceed to  T agan rog , “  o r so near 
th e re to  as she shou ld  sa fe ly  g e t,”  th e  m aster, 
f in d in g  r.hat he cou ld  ge t no nearer to  T ag a n rog  
th a n  K e r tc h , conceived th a t he was e n tit le d  to  
land  the  cargo a t the la t te r  place, and proceeded 
acco rd in g ly  to  d ischarge and land  i t .  I n  so do ing  
be acted in  d ire c t defiance o f th e  oppos ition  of 
the  agents o f th e  cha rte re rs  a t T ag a n rog  to  w hom  
be had n o tif ie d  w h a t he was about to  d o ; and 
Who, h a v in g  th u s  become aw are o f i t ,  gave h im  
express no tice  n o t to  land  th e  cargo  a t K e rtc h , 
ana th a t  i f  he d id  so he w ou ld  be he ld  liab le  
u nder the  ch a rte r-p a rty . T here  be ing  no one to 
receive the  cargo th e  m aste r p laced i t  under the 
charge o f th e  C ustom  H ouse a u th o ritie s . F ro m  
the  la tte r  i t  was c la im ed  by an agent o f the 
R osto ff and W iad iko w ke se  R a ilw a y  C om pany, the 
consignees; and on the  p ro d u c tio n  o f th e  ch a rte r- 
parties  and b ills  o f la d in g  possession was de live red  
to  th e ir  agen t b y  th e  a u th o ritie s , n o tw ith s ta n d in g  
a c la im  b y  th e  m aste r th a t i t  shou ld  be re ta ined  
t i l l  hiB fre ig h t  was pa id . U p o n  ta k in g  possession 
th e  agent o f the  consignees who m u s t be presum ed 
to  have had  fu l l  a u th o r ity  fo r th e  purpose, 
de live red  to  th e  m aste r, no doubt, b y  th e  d ire c tio n  
° f  th e  a u th o ritie s , a rece ip t in  these te rm s :

“  O n th e  pow er o f th e  ch a rte r-p a rty  and the  b il l 
o f la d in g  passed to  me by th e  agents o f the  R os to ff 
and W iad ikow kese  R a ilw a y  C om pany, I  hereby 
declare th a t I  have received th e  cargo o f th e  s.s. 
f+ered ith  composed o f 6578 bars o f ra ilw a y  iro n . 
Ib is  rece ip t to  be th e  o n ly  one g ive n  and a ll o thers 
o have n o  value. K e r tc h , 15 th— 27th  Dec. 1873.”

U p o n  these facts I  e n tire ly  concur in  th in k in g  
th a t  the  p la in t if f  is n o t e n tit le d  to  recover th e  fu l l  
f re ig h t.  T he  case o f S ch ilizz i v . D erry  (4 E . &  B . 
873) established th a t  w hen a c h a rte r-p a rty  speaks 
o f a vessel bound to  a p a rt ic u la r  p o rt d is ch a rg in g

as near as she can ge t ”  to  such p o rt th is  m ust 
be ta ke n  to  mean some place “ w ith in  th e  a m b it”  
o f the  p o rt, and K e r tc h  c e rta in ly  cannot be said 
to  be w ith in  the  a m b it o f the  p o rt o f Tagamrog.

I  also concur in  th in k in g  th a t  the  rece ip t g iven  
b y  th e  agent o f th e  consignees does n o t am oun t 
to  an adm iss ion o f  the  “  r ig h t  d e liv e ry  ”  o f the 
cargo. I t  am ounts to  no m ore th a n  an adm ission 
o f th e  d e liv e ry  o f  the  cargo a t K e r tc h  w h ich  is 
n o t a “  r ig h t  d e live ry  ”  o f i t  so as to  e n t it le  the 
ow ner to  th e  fu l l  fre ig h t.

B u t i t  appears to  me th a t  th e  acceptance o f the  
cargo b y  th e  consignees and the rece ip t thus  g iven  
b y  th e ir  au tho rise d  agent are v e ry  m a te ria l facts 
in  d e te rm in in g  th e  fu r th e r  question  w ith  w h ich  
we have to  deal, v iz ., w h e th e r th e  p la in t if f ,  the  
sh ipow ner, is  here e n tit le d  to  fre ig h t  p ro  ra id  
i t in e r is .

I  agree th a t  acco rd ing  to  th e  te rm s  o f an o rd i
na ry  c h a rte r-p a rty  o r  b i l l  o f la d in g  the  whole 
voyage fo r w h ich  th e  f re ig h t  is agreed to  be 
pa id  m ust be accom plished before any fre ig h t  
becomes payable, and I  agree th a t th e  m aste r 
cannot, by w ro n g fu lly  s to p p in g  s h o rt o f the  place 
o f des tin a tio n , com pel th e  ow ner o f th e  goods to  
take  them , and pay th e  f re ig h t  even fo r  the  p a rt 
o f the  voyage perfo rm ed any m ore th a n  the  
ch a rte re r on the  o th e r hand can in s is t on hav ing  
th e  cargo de live re d  a t an in te rm e d ia te  place so as 
to  de p rive  th e  sh ipow ner o f th e  o p p o r tu n ity  of 
e a rn in g  h is  fu l l  f re ig h t.  I f  he desires to  have 
h is  goods sh o rt o f th e ir  o r ig in a l d es tina tion , 
un less some a rrangem en t is come to  between th e m  
he m us t sa tis fy  the  sh ipow ne r fo r th e  e n tire  
fre ig h t as fixed  by th e  ch a rte r-p a rty .

B u t i t  is obvious th a t w h ile  such is th e  absolute 
r ig h t  o f each of th e  parties to  the  cha rte r, th is  r ig h t  
m ay be va ried  o r w a ive d ; and th a t w h ile  the s h ip 
ow ner may be w il l in g  to  forego h is r ig h t  to  earn  th e  
e n tire  fre ig h t  on be ing  pa id  a rateab le  p a rt fo r so 
m uch  o f the voyage as has been pe rfo rm ed , the 
goods owner, on th e  o th e r hand, m ay be w il l in g  to  
ta k e  th e  goods a t an in te rm e d ia te  place and  to  
w aive th e  conveyance o f the  goods to  th e ir  o r ig in a l 
des tina tion , p a y in g  a p ropo rtio na te  p a rt o n ly  o f 
th e  fre ig h t,  a ll c la im  to  th e  residue be ing aban
doned ; and such an a rrangem ent in  su b s titu t io n  o f 
th e  o r ig in a l co n tra c t m ay no t on ly  be expressed 
b u t m ay also be' im p lie d  fro m  the  circum stances 
and  th e  conduct o f th e  pa rties  as was done 
in  th e  case o f The Soblomsten (L . Rep. 1 A . &
E . 203 ; 2 M a r. L a w  Cas. ,0. S. 436), and o u g h t 
to  be so im p lie d  w here ju s tic e  and e q u ity  re 
q u ire  i t .  W h e re  such an expressed a rrangem ent 
has been come to , o f course, no d if f ic u lty  exists. 
The  case in  w h icn  the question  w h e th e r such an 
a rrangem ent is  to  be im p lie d  u su a lly  arises is 
w here the  sh ip  becomes d isabled by some vis  
m a jo r, and i t  becomes necessary to  la n d  th e  
cargo a t an in te rm e d ia te  p o rt where the re  are no 
means o f  send ing  i t  on, and i t  is there  ta ke n  
possession o f by  the  ow ner o r sold by the  m aste r 
fo r  the  benefit o f those concerned. N o th in g  cou ld  
ap p a re n tly  be m ore u n ju s t th a n  th a t h a v in g  had 
th e  benefit o f the conveyance o f  the  cargo so fa r  
on its  w ay th e  ow ner i f  he has de rived  benefit 
so fa r  shou ld  be released fro m  the  o b lig a tio n  of
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p a y in g  a p ro p o rtio n a te  p a rt o f th e  f re ig h t .  N o  
d o u b t u n d e r Buch c ircum stances i t  becomes neces
sary fo r the  m aste r i f  he desires to  earn  th e  f r e ig h t  
e ith e r to  re p a ir  h is  sh ip  o r to  p rocu re  a n o th e r in  
w h ic h  to  send on th e  cargo. B u t  i t  m ay be th a t 
th e  sh ip  cannot be repa ired , and th a t no o th e r 
sh ip  can be p rocnred  o r n o t w ith o u t such a delay 
as w ou ld  be fa ta l to  th e  goods o r to  the  adventure . 
U n d e r these circum stances the  ow ner o f the  goods 
is  n o t bound to  take  to  them  i f  u n w il l in g  to  do so. 
I f  they are n o t w o r th  p a y in g  the f re ig h t  upon he 
m ay  refuse to  accept them , b u t i f  he accept and 
dispose o f them  o u g h t n o t we to  im p ly  an u n d e r
ta k in g  on h is  p a rt to  pa y  fo r  th e  conveyance o f 
th e m  so fa r  as i t  has gone ?

Such was the  v ie w  taken  b y  L o rd  M ansfie ld  
and th e  C o u rt o f K in g ’ s Bench in  c o n fo rm ity  
w ith  th e  ru le  la id  dow n  b y  th e  old a u th o rit ie s  on 
m a r it im e  com m ercia l law  in  the  w e ll-kn o w n  case 
o f L u ke  v . L yd e  (2 B u r r .  8 82 ; 1 W . B l.  190). 
T he re  a cargo o f sa lt fish  h a v in g  been sh ipped 
on account o f th e  defendant, a m erchan t in  
E n g la n d , on board th e  p la in t if f ’s sh ip  to  be 
conveyed from  N e w fo u n d lan d  to  L isb o n , the  
sh ip  w hen w ith in  a few  days’ sa il o f L isb o n  had  
been ta ke n  b y  a F re n ch  p riva te e r, b u t had a fte r 
w ards been recap tu red  and b ro u g h t to  E ng land , 
w hereupon the  de fendan t c la im ed and obtained 
possession o f the  cargo. A n  ac tion  o f assum ps it 
h a v in g  been b ro u g h t b y  the  owners o f th e  sh ip  to  
recove r f re ig h t  p ro  ra ta ,  L o rd  M ansfie ld  in  an 
e laborate ju d g m e n t a fte r  re fe r r in g  to  th e  o ld  
a u th o r it ie s  on m a r it im e  la w  decided in  favour 
o f  th e  p la in t i f fs ; n o t upon  any fic tio n  o f a 
s u b s titu te d  co n tra c t o r o f a d ispensation  o f p a rt o f 
th e  voyage o r ig in a lly  agreed on, b u t on the  broad 
p r in c ip le  o f m a r it im e  la w , th a t th e  voyage h a v in g  
been in te rru p te d  w ith o u t any fa u lt  o f the  s h ip 
ow ner, th e  m erchant w ho has had th e  benefit o f 
p a rt ia l conveyance i f  he takes the  goods m u s t pay 
f re ig h t  pro  ra ta .

I n  so h o ld in g  the C o u rt o f K in g ’s B ench ap
pears to  me I  m us t say to  have decided acco rd ing  
to  ju s tic e  and good sense.

I n  th e  subsequent case o f B a il l ie  v . M o g d ig lia n i 
P a rk  on In s . c. I I . ,  8 th  ed. p. 116), a sh ip  bound 
fro m  N e v is  to  B r is to l had been taken  b y  a F re n ch  
sh ip , and condemned in  a F rench  p riz e  co u rt, b u t 
th e  sentence o f condem nation  was a fte rw a rd s  
reversed and re s t itu t io n  ordered. I n  th e  m ean
tim e , how ever, the  sh ip  and cargo  had been sold. 
T he  m erchan ts  received th e  proceeds and  pa id  
f re ig h t  to  th e  m aste r pro  ra id  i t in e r is ; and th e  
goods h a v in g  been in su re d  they b ro u g h t an action  
ag a in s t th e  insu re rs  to  recover th e  am oun t o f 
f r e ig h t  so paid. I t  was he ld  th a t th e y  con ld  
n o t recover, b u t L o rd  M ansfie ld  said : “  A s  be
tw een th e  owners o f th e  sh ip  and cargo  in  case o f 
a to ta l loss no f re ig h t  is  due, b u t as between them  
no loss is  to ta l w here  p a rt o f the  p ro p e rty  is 
saved, and  the  ow ner takes i t  to  h is ow n use. 
I n  th is  case th e  va lue  o f the  goods was res to red  in  
m oney, w h ich  is th e  same as th e  goods, and th e re 
fo re  fre ig h t  was c e rta in ly  due p ro  ra id  it in e r is .”

T he  subsequent case of Cookv. Jenn ings  (7 T . Hep. 
381) m ig h t a t f ir s t  s ig h t appear to  c o n flic t w ith  
th e  fo re g o in g  a u th o rit ie s  inasm uch  as the  ship 
h a v in g  been w recked on th e  voyage, b u t  th e  goods 
h a v in g  been saved, th e  m erchan t w ho had ta ke n  
possession o f them  re fused  to  pay fre ig h t,  and the  
action  h a v in g  been b ro u g h t to  recover i t  p ro  ra td  
i t  was he ld  th a t  the  a c tio n  w ou ld  n o t lie . B u t the

decis ion tu rn e d  on th e  fo rm  o f th e  action. T he  
p la in t if f  h a v in g  sued on th e  c h a rte r -p a r ty  w h ic h  
was u n d e r seal had declared in  covenant, and as 
on reference to  th e  c h a rte r-p a rty  i t  appeared th a t  
th e  fre ig h t was payable on th e  r ig h t  de live ry  o f 
th e  cargo a t th e  p o rt o f des tina tion , i t  was held th a t  
u n t i l  th is  c o n d itio n  had been com p lied  w ith  n o  
fre ig h t became payable  u n d e r th e  cha rte r, and 
th a t th e  con tra c t be ing  u n d e r seal no im p lie d  
assum psit cou ld  be raised. Lawrenoe, J . pu ts  
th e  case on the  r ig h t  g round  : “  I  agree,”  he 
says, “ w ith  th e  p la in t if fs ’ counsel th a t  w he the r 
th e  co n tra c t be by  paro l o r  u n d e r seal th e  
ope ra tion  o f th e  la w  on i t  is  eq u a lly  th e  same. 
W h e n  a sh ip  is d riv e n  on shore i t  is  the  d u ty  of 
the  m aste r e ith e r to  re p a ir  h is  sh ip  o r  to  p ro cu re  
a n o th e r; and h a v in g  p e rfo rm e d  the  voyage he is  
then  e n tit le d  to  h is  f re ig h t,  b u t he is no t e n tit le d  
to  th e  w hole  fre ig h t unless he pe rfo rm s th e  
w hole  voyage, except in  cases w here th e  ow ners 
o f th e  goods p reven t h im , n o r is  he e n tit le d  p ro  
ra td  unless u nder a new  agreem ent. Perhaps th e  
subsequent rece ip t o f these goods b y  th e  de fendant 
m ig h t have been evidence o f a new  co n tra c t be
tw een th e  pa rties , b u t here  th e  p la in t if f  has 
resorted  to  th e  o r ig in a l agreem ent u n d e r w h ich  
th e  de fendant o n ly  engaged to  pay in  th e  even t o f  
the  sh ip ’s a r r iv a l a t L iv e rp o o l. T h a t even t baB 
no t happened, and the re fo re  the  p la in t if f  canno t 
recover in  th is  fo rm  o f ac tion .”

T he  case o f H u n te r  v . P rinsep  (10 E a s t, 378) 
is also an a u th o r ity  w h ich  a t f ir s t  s ig h t m ay 
appear to  c o n flic t w ith  th a t o f L u k e  v . L y d e  
(2 B u r r .  882). A  vessel bound fro m  H o n 
duras to  L o n do n  h a v in g  been cap tu red  and 
recap tu red  and taken  b y  the  recap to rs in to  S t. 
K i t t s  was the re  wrecked, b u t th e  cargo was saved. 
T he  roaster, a c tin g  bond fid e  fo r  th e  advantage of 
a l l  concerned, b u t w ith o u t orders o r  a u th o r ity  
fro m  th e  ow ner o f th e  cargo  and a p p a re n tly  
w ith o u t any necessity a r is in g  from  in a b il i ty  to  
fo rw a rd  th e  goods, h a v in g  ob ta ined  an o rd e r fro m  
th e  V ic e -A d m ira lty  C o u rt o f th e  is land  w h ich  
o rd e r th a t co u rt had no pow er to  m ake, sold the  
cargo. T he  p la in t if f ,  the  ow ner of tho cargo, h a y in g  
b ro u g h t an action  fo r  m oney had and  received 
aga in s t th e  sh ipow ner to  recover the am oun t o f 
the  proceeds, th e  defendants sough t to  set o ff th e  
am oun t o f f re ig h t  pro  ra ta . B u t L o rd  E lle n - 
bo rough, d e liv e rin g  th e  ju d g m e n t o f the  C o u rt o f 
K in g ’s Bench, he ld  th a t  inasm uch as b y  the  te rm s  
of th e  c h a rte r-p a rty  w h ich  was u nder seal, th e  
fre ig h t was to  be paid in  p a rt ic u la r  modes and 
p ro p o rtio ns  “  on a r ig h t  and tru e  d e liv e ry  o f th e  
cargo,”  no fre ig h t had become payable  under th e  
c h a rte r-p a rty  ; and th a t  as th e  sale ot the  goods by  
the  m aster, w h ic h  had  been made w ith o u t th e  
assent o f th e  p la in t if f  and w ith o u t necessity, was 
u n la w fu l, and the conveyance of the  goods to  th e ir  
d e s tin a tio n  had th u s  been rendered im possib le  b y  
th e  to rt io u s  a c t o f th e  m aster, th e  p la in t if f ,  the  
fre ig h te r ,  cou ld  n o t be ta ke n  to  have dispensed 
w ith  th e  fu r th e r  conveyance o f the goods acco rd ing  
to  th e  te rm s o f tho o r ig in a l con trac t.

I t  was m ore d if f ic u lt  to  deal w ith  the  a rg u m e n t 
u rg e d  on behalf o f the  defendants th a t by  b r in g in g  
an ac tion  to  recover the  proceeds o f th e  sale th e  
p la in t if f  w ou ld  rece ive th e  e q u iva le n t o f th e  goods, 
and the re fo re  v ir tu a lly  th e  goods them selves and 
consequently  became lia b le  fo r the  pro  ra td  fre ig h t  
as m uch  as i f  he had received possession o f 

I the  goods them selves on th e  spot. N o r  in  m y
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o p in io n  was any sa tis fa c to ry  answ er g ive n . I t  
was n o t enough, r b  i t  seems to  me, to  say th a t  th e  
sale was to rt io u s  on th e  p a r t  o f th e  m aste r. B y  
w a iv in g  th e  to r t  and  su in g  in  assum ps it fo r  the  
proceeds o f th e  sale th e  p la in t i f f  became lia b le —  
c o r ta in ly  in  p o in t o f ju s tic e , and as i t  Beems to  me 
in la w — to  th e  c la im  o f th e  de fendan ts  fo r  p a rt ia l 
f r e ig h t  b y  w ay o f  set o ff, ju s t  as m uch  as i f  he 
had ta ke n  to  the  goods them selves and sold them  
w here  they  were.

L o rd  E lle n b o ro u g h , i t  is  tru e , p u ts  th e  m a tte r  
on such a fo o tin g  as w o u ld  ren d e r i t  im possib le  
e ve r to  im p ly  a d ispensation by  a f re ig h te r  o f 
perform ance o f p a r t  o f  a voyage. “  T he  genera l 
p ro p e rty  in  th e  goods,”  he says, “  is  in  the 
f r e ig h te r ; th e  sh ipow ne r has no r ig h t  to  w ith 
h o ld  possession fro m  h im  unless he has e ith e r 
earned h is f r e ig h t ” — by w h ich  th e  C h ie f Jus tice  
e v id e n tly  means the  e n tire  f re ig h t— “  o r is  g o in g  
on  to  earn  i t .  I f  no  f re ig h t  be earned, and he 
dec line  p roceed ing  to  earn any, th e  fre ig h te r  has 
a r ig h t  to  the  possession : ”  (10 E ast, p. 394). I t  is 
to  be observed, how ever, th a t L o rd  E lle n b o ro u g h  
doos n o t seem to  have had present to  h is m in d  the  
p o s s ib ility  o f a case in  w h ich  p a rt ia l f re ig h t  cou ld  
be earned. I n  th e  case before h im  th e  sh ip  had 
been taken  o u t o f  he r course as th e  re s u lt  o f h e r 
capture , and had been taken  in to  S t. K i t t s  b y  the  
recaptors. I t  is  d if f ic u lt  to  see how  any fre ig h t 
cou ld  have been earned. T he  case o f  L u k e  v. 
L yd e  (2 B u r r .  882) does n o t seem to  have been 
d e a lt w ith  by the  c o u rt.

I n  the  la te r  case o f  V lie r llo o m  v. C hapm an  
(11 M . &  W . 230), how ever, th e  question  o f 
p ro  ra ta  f r e ig h t  presented its e lf  as th e  p o in t fo r 
decision, and a s im ila r  ju d g m e n t was g ive n  under 
s t i l l  m ore s t r ik in g  c ircum stances. A  cargo o f 
r ice  h a v in g  been sh ipped a t B a ta v ia  to  be de live red  
a t R o tte rd a m , and th e  sh ip  h a v in g  been com pelled 
b y  a h u rrica n e  to  p u t  in to  th e  M a u r it iu s , th e  r ice  
■*vas found to  have been dam aged, and to  be in  a 
state o f ra p id  p u tre fa c tio n , and i t  was the re fo re , 
as a m a tte r  o f necessity, so ld b y  th e  m a s te r; o f 
course w ith o u t th e  know ledge  o f the  ow ner, w hom  
a t th a t  d is tance  i t  was, u n d e r th e  c ircum stances, 
•rapossible to  consu lt. A n  ac tion  h a v in g  been 
b ro u g h t aga inst th e  sh ipow ner by  th e  fre ig h te rs  
to  recover the  proceeds o f th e  sale, th e  defendant, 
th o ug h  th e  ac tion  was in  assum psit, was h e ld  n o t 
to  be e n tit le d  to  set o ff th e  fre ig h t  pro  ra ta .  I  
confess m yse lf w h o lly  unable  to  fo llo w  th e  reason- 
1ag o f th e  co u rt. I t  seems to  have been a d m itte d  
th a t as th e  goods m u s t o the rw ise  have perished 
the  m aste r had a u th o r ity ,  as agent o f th e  shippers, 
to  Bell. N everthe less i t  was he ld  th a t h is  th u s  
de a lin g  w ith  the  good3 as agent fo r  the  fre ig h te rs , 
« th o u g h  i t  m ig h t am o u n t to  an acceptance o f the  
cargo by th e  la tte r ,  d id  n o t operate on th e ir  p a rt 

a d ispensation  o f  th e  conveyance o f th e  goods 
t0  th e ir  d e s tin a tio n ; because, as the  sh ipow ner was 
n ° t  in  a co n d itio n  to  ca rry  i t ,  i t  cou ld  n o t be su p 
posed th a t  the  fre ig h te rs  w o u ld  dispense w ith  th e
Perform ance.

H ere, again, no no tice  is  ta ke n  o f  th e  case of 
Hwfce v . L y d e  (2 B u r r .  882), in  w h ich , as I  have

efore said, L o rd  M ansfie ld  and th e  C o u rt o f 
'n g ’s B ench  p u t th e  r ig h t  to  recover fre ig h t  

Pr ° ra ta  n o t on an y  d ispensation b y  th e  fre ig h te rs
r  dew c o n tra c t in  s u b s titu t io n  fo r  the  ch a rte r- 

^ r ty  o r b i l l  o f la d in g , b u t on th e  p rin c ip le  o f 
, a r itim e  com m erc ia l la w  th a t  th e  m erchan t, i f  

6 takes th e  goods sh o rt o f th e ir  d e s tin a tio n ,

w hen the  sh ipow ne r, w ith o u t a n y  d e fau lt on  h is 
p a rt, b u t th ro u g h  th e  o p e ra tio n  o f a vis  m a jo r  is  
p reven ted  fro m  c a rry in g  them  on is  bound, h a v in g  
had  th e  b e n e fit o f th e ir  ca rria g e  so fa r, to  pay 
f r e ig h t  pro  ra ta .

T he  a rg u m e n t o f L o rd  E lle n b o ro u g h , th a t  
w here th e  sh ipow ne r is  unable to  fo rw a rd  th e  
cargo, and so to  earn th e  f re ig h t,  th e  r ig h t  o f 
th e  sh ippe r to  th e  possession o f i t  a t once arises 
w ith o u t any co rrespond ing  r ig h t  in  the  sh ip 
o w n e r to  fre ig h t  p ro  ra ta  m ay h o ld  w here th e  
c ircum stances g ive  the  m aste r no a u th o r ity  to  
dispose o f th e  goods. B u t i t  obv ious ly  becomes a 
v e ry  d iffe re n t th in g  w here the  sh ip  h a v in g  become 
d isabled and the goods damaged, th e  d u ty  is  cast 
upon th e  m as te r to  dispose o f the  cargo  in  the  
in te re s t o f th e  ow ner o f i t .

T he  le g a l p o s itio n  o f  th e  m aste r o f a vessel 
d isab led  fro m  c a rry in g  on th e  cargo a t an in 
te rm e d ia te  p o rt m ay be s ta ted  th u s : I f  he 
desires to  earn th e  e n tire  f re ig h t  he m u s t cause 
th e  sh ip  to  be rep a ire d  o r  send on th e  cargo in  
ano th e r vessel. B u t i f  he chooses to  forego the  
f re ig h t  he is  n o t bound to  do e ith e r. T he  
sh ip  m ay n o t be w o rth  re p a ir in g , th e  expense 
o f h ir in g  a no the r s h ip  m ay be g re a te r th a n  the  
f re ig h t  to  be earned. H a v in g  done h is  best to  
p ro te c t h is  goods he m ay leave them  to  be dea lt 
w ith  b y  the  ow ners, th e  o n ly  consequence be ing  
th a t  he fo rfe its  the  fre ig h t.  B u t  i t  m ay be th a t 
th e  m aste r has no op tion , th a t  the  sh ip  is incapable  
o f be ing  repa ired , and th a t no o th e r  can be p ro 
cured, w h ile  the  c ircum stances are such as to  
ren d e r i t  c e rta in  th a t  i t  w i l l  n o t be w o r th  th e  
w h ile  o f the  ow ner o f th e  goods e ith e r  o w in g  to  
th e  lo c a lity  o r  th e  d is tance  a t w h ich  th e y  are 
fo u nd  o r  o w in g  to  th e ir  damaged c o n d itio n  to  
send o u t a sh ip  to  b r in g  them  on, o r  i t  m ay be 
th a t  th e  goods are perishable, and w o u ld  become 
w o rth less  b y  any delay. U n d e r  such c irc u m 
stances, i f  th e  goods-owner cannot be com m un i
cated w ith ,  and h is  in s tru c tio n s  ta ke n  w ith in  
such tim e  as th e  m aste r can reasonably be expected 
to  w a it, th e  la tte r ,  as th e  se rvan t and representa
t iv e  o f th e  sh ipow ner, has cast u pon  h im  th e  d u ty  
o f  a c tin g  fo r  th e  goods-ow ner and d ispos ing  o f the  
cargo  to  th e  best advantage. T h is  o b lig a tio n  is  
ta c it ly  im p lie d  in  the  c h a rte r-p a rty  o r  b i l l  o f  
la d in g , and, l ik e  eve ry  o b lig a tio n  to  do a th in g , 
invo lves  an a u th o r ity  fro m  th e  p a r ty  to  whose 
benefit th e  o b lig a tio n  enures to  do th e  th in g  
w h ic h  is  th e  su b je c t-m a tte r o f th e  o b lig a tio n , 
W here , there fo re , th e  m aste r, ia  d ispo s in g  o f th e  
cargo acts Io n a  fid e  and w ith  reasonable ju d g 
m en t and  d isc re tio n  the  goods-owner w i l l  be bound.

T he  law , as th u s  la id  dow n by L o rd  S to w e ll in  
th e  case o f The G ra titu d in e  (3 Rob. A d m . 240) 
has since been u n iv e rs a lly  acquiesced in . T h is  
b e in g  so, the  p o s itio n  o f L o rd  E lle n b o ro u g h , th a t  
w here the goods are n o t about to  be ca rr ie d  on, 
possession m ay be demanded b y  the fre ig h te r , and 
i f  th e  dem and be n o t y ie lded  to  w i l l  be w ro n g fu lly  
w ith h e ld  appears inap p lica b le  to  th e  case o f a 
m aste r so c ircum stanced ; and th a t o f P a rke , B ., 
th a t  th e  sh ipow ner, n o t be ing  able to  c a rry  o r  send 
on th e  goods, i t  cannot be supposed th a t the sh ipper 
w ou ld  waive the  fu r th e r  conveyance o f them  seems 
eq u a lly  so where th e  m aster is  a c tin g  as the  agent 
o f bo th  parties , and d o in g  th a t w h ich  is m os t con
duc ive  to  th e ir  com m on advantage. I f  th e  m aster 
u n d e r these circum stances becomes to  use the 
w ords  o f W ille s , J ., in  N o ta ra  v. Henderson  (ante
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vo l. 1, p . 278 ; L .  Rep. 7 Q. B . 230), th e  1 
“  agen t o f  n e ce ss ity '■* o f  th e  sh ip p e r he becomes 
bo as the  se rvan t o f  th e  sh ipow ne r, and by  
v ir tu e  o f th e  o r ig in a l c o n tra c t, w h ich  th e re fo re  
m u s t be ta ke n  to  be s t i l l  subs is ting , th o u g h  
th e  goods cannot be ca rried  on. I f  th e  law  
th u s  casts on h im  the  d u ty  o f a c tin g  as agent 
fo r th e  sh ippe r, i t  does n o t take  fro m  h im  th e  
cha racte r o f agen t fo r  th e  sh ipow ner, o f  th e  
d u ty  o f  lo o k in g  to  th e  in te re s t o f  th e  la tte r  as w e ll 
as to  th a t o f  th e  fo rm e r. I f  he becomes c lo thed  
w ith  th e  cha racte r o f agen t fo r  th e  goods ow ner, 
he acquires a u th o r ity  to  do w h a t th e  la t te r  i f  on 
th e  spo t m ig h t do, v iz ., d ispense w ith  th e  fu r th e r  
tra n s p o r t o f  the  goods.

I t  is , m oreover, c lear th a t  cases m ay occur 
in  w h ich  i t  w ou ld  be fo r  th e  m an ife s t advantage 
o f  th e  fre ig h te r  th a t th e  goods shou ld  be sold 
an d  th e  f re ig h t  deducted ; as fo r  instance, where 
th e  goods b e ing  a t an in te rm e d ia te  p o rt, are 
fo u nd  to  have become so damaged th a t  i f  
ca rried  on to  th e ir  d e s tin a tio n  th e y  w i l l  be w o r th 
less w hen they reach i t ,  as was th e  case in  N o ta ra  
v . H enderson (ante, vOl. 1, p. 278 ; L .  Rep. 5
Q. B . 3 46 ; 7 Q. B . 225). T h a t case is  an ex
press a u th o r ity  fo r  sa y in g  th a t  th e  m aste r m ay  
n o t c a rry  on a dam aged cargo fo r  th e  p u r 
pose o f ea rn in g  th e  f re ig h t  w here  th e  necessary 
e ffect w i l l  be the  d e s tru c tio n  o r  d e te r io ra tio n  o f 
th e  goods. I n  such case, a t a ll events, w here the  
damage cannot be a rres ted  a t  a reasonable ex
pense o f t im e  o r m oney, i t  becomes th e  d u ty  o f  the  
m as te r to  s e l l ; b u t i t  is  o b v io u s ly  o n ly  equ itab le  
th a t  i f  th e  m aste r as th e  a gen t o f th e  sh ipow ner is  
p reven ted  in  the  in te re s t o f th e  sh ip p e r fro m  ea rn 
in g  th e  e n tire  f re ig h t  a t th e  expense o f  th e  cargo , 
th e  sh ip p e r in  cons ide ra tion  o f th e  benefit he th u s  
secures, sha ll a t least p a y  th e  fre ig h t  fo r  so m uch  
of th e  voyage as s h a ll have been pe rfo rm ed .

T he  cases on w h ic h  I  have been com m en t
in g , i f  in  p o in t, are o f  course b in d in g  on 
ns, and  can o n ly  be rev iew ed, as I  hope 
th e y  w i l l  be i f  th e  occasion should arise, in  a 
C o u rt o f A ppea l. B u t  th e y  do n o t go the  
le n g th  o f o v e rru lin g  L u ke  v . L yde  (2 B u r r .  882), a ll 
th e y  do is to  es tab lish  th a t w here th e  m aste r takes 
upon  h im s e lf to  se ll th e  cargo w ith o u t express 
a u th o r ity  fro m  th e  sh ippe r, th o u g h  he m ay be p e r
fe c t ly  ju s t if ie d  in  SO d o in g  as th e  agent o f th e  
la t te r  b y  the  c ircum stances in  w h ich  he is  p laced, 
th e  sh ipow ner cannot recover th e  pro ra ta  fre ig h t.  
T h e y  do n o t touch  th e  case in  w h ich  th e  goods 
come to  th e  hands o f th e  ow ner s h o rt o f th e ir  
des tin a tio n , and th e  ow ner has de rived  benefit 
fro m  th e ir  conveyance so fa r, w h ich  is  w h a t has 
occu rred  in  th e  case before ns.

I n  dec id in g  a question  o f E n g lis h  law , fo re ig n  
la w  is , o f courSe, o f no a u th o r ity . N e v e rth e 
less, as in  a m a tte r  o f com m erc ia l law , i t  is  
o f  im p o rta n ce  th a t  th e  ru le s  o f com m erc ia l 
na tions  sha ll as fa r  as possib le be th e  same, 
i t  m ay  n o t be u n im p o rta n t to  see w h a t is  th e  
sta te  o f th e  C o n tin e n ta l la w  on th is  sub ject. 
T he  law  w il l  be found  in  th e  F re n ch  Code de 
Com m erce, A r t ic le  296; in  th e  I ta l ia n  Codice 
d i C om m ercio , A r t ic le  403 ; in  th e  Spanish Code, 
A r t ic le s  777 and 778 ; in  the  Code o f the  N e th e r
lands, A r t ic le  478 ; in  th e  P russ ian  Code, A r t ic le s  
1701-6; in  th e  R ussian Code, A r t ic le  747 ; in  the  
G erm an Code, A rt ic le s  632-3. T he  ru le  in  a ll these 
is  th e  same, nam ely, th a t  th e  m aste r o f a d isabled 
sh ip  is  bound, i f  h is sh ip  cannot be repa ired , to

iro cu re  i f  possib le  a n o th e r to  c a rry  on th e  goods, 
f  b o th  a re  im possib le , he m ay  th e n  abandon th e  
goods to  th e  ow ners, and w i l l  be e n tit le d  to  h is  

f re ig h t  p ro  rd ta ,  o r  as i t  is  te rm ed  in  th e  G erm an 
la w , th e  d istance fre ig h t.  T he  G erm an la w  has, 
how ever, th is  q u a lif ic a tio n , th a t  th e  f re ig h t  pay
able sha ll n o t exceed the  va lue  o f  th e  goods.

I n  the  p resen t instance, th e  cha rte re rs  h a v in g  had  
th e  cargo b ro u g h t fro m  th e  Tees to  w ith in  t h i r t y  
m iles  o f Taganrog , n o th in g  cou ld  be m ore  u n ju s t  
th a n  th a t  th e  sh ipow ne r shou ld  rece ive  n o th in g  
fo r th e  conveyance o f  i t  so fa r. A n d  th e  p r in c ip le  
o f th e  decisions in  L u ke  v . Lyde  (2 B u r r .  882) ap 
pear to  me to  be d is t in c t ly  applicable.

B u t,  besides th is , when th e  facts are c lose ly 
looked  a t, an acceptance o f  th e  cargo a t K e r tc h  b y  
th e  consignees, and a d ispensation  o f the  fu r th e r  
conveyance o f  i t  m ay p ro p e r ly  be in fe rre d .

B e in g  p re ve n te d  b y  th e  sta te  o f th e  n a v ig a 
t io n  fro m  ta k in g  th e  cargo on to  its  d e s ti
n a tio n , th e  m aste r was ju s t if ie d  in  la n d in g  and 
w a rehous ing  i t  a t K e r tc h , p ro v id e d  he th e re b y  
p u t th e  ch a rte re rs  to  no e x tra  expense. H e  w as 
n o t b ound  to  w a it w ith  h is  sh ip  w ith  th e  iro n  on 
board  t i l l  th e  n a v ig a tio n  shou ld  be open, a p e rio d  
o f fo u r  m on ths. A l l  th a t  cou ld  be re q u ire d  o f h im  
w o u ld  be th a t  he shou ld  b r in g  on o r fo rw a rd  th e  
cargo  as soon as the  n a v ig a tio n  shou ld  be aga in  
open. I n  th e  m eantim e he was a t l ib e r ty  to  seek 
o th e r new  em p loym en t fo r  h is  s h ip  in  th e  in te re s t 
o f h is  ow ner. T he  ch a rte re rs  cou ld  have no r ig h t  
to  exact fro m  h im  a useless in a c t iv ity  o f several 
m on ths  ; n o r. i f  th is  be so, can i t  m ake an y  d i f 
ference th a t  th e  ch a rte re rs  in  fa c t ob jected  to  th e  
la n d in g  o f th e  cargo. T h e ir  ob jec tion  m ig h t have 
made a ll th e  d iffe rence i f  th e  cargo cou ld  have been 
b ro u g h t on, b u t as th a t was im possib le, no p re 
ju d ic e  cou ld  re su lt to  th e m  i f  n o t ca lled upon  to  
d e fra y  th e  e x tra  expense. A n d  even i f  p u t  to  such 
expense, they  w ou ld  a lw ays have had th e ir  cross 
c la im  aga inst th e  sh ipow ne r on th e  f re ig h t.

T h e  n e x t im p o r ta n t fa c t w h ich  occurs is  th a t  
th e  cargo  h a v in g  been landed th e  consignees 
come fo rw a rd  and c la im  i t .  B u t  th e y  were 
n o t e n tit le d  to  have i t  de live re d  to  th e m  t i l l  
i t  had  been b ro u g h t to  Taganrog , unless i t  
was abandoned b y  th e  m aste r o r  on th e  
n a v ig a tio n  be ing  again opened he refused  to  
b r in g  i t  on o r to  fo rw a rd  i t ,  th e y  cou ld  n o t in 
s is t upon  d e liv e ry  sh o rt o f th e  p o rt o f d e s tin a tio n  
w ith o u t p a y in g  th e  e n tire  fre ig h t  except b y  
a rra n g e m e n t o f th e  sh ipow ne r o r  th e  m as te r as 
h is  agent. W ith o u t  p a y in g  th e  e n tire  f re ig h t  o r  
co m ing  to  such an a rrangem ent, th e  consignees 
m as t have w a ited  fo u r  m on th s  fo r  th e  iro n  ra ils , 
w h ich , b e in g  w an ted  fo r  th e  co n s tru c tio n  o f a 
ra ilw a y , i t  was im p o r ta n t to  them  to  o b ta in  w ith 
o u t any delay.

W h e n , u n d e r these circum stances, I  f in d  th e  
consignees a sk in g  fo r  the  cargo, and th e  m aste r 
com pelled to  g ive  th e m  possession o f i t ,  I  can
n o t suppose th a t  th e  m aste r in tended  to  fo rego , 
on th e  p a rt o f h is  ow ner, h is  c la im  to  f re ig h t,  
o r th a t th e  consignees, in  accep ting  the  iro n  a t 
K e r tc h , were rece iv ing  i t  free from  a ll c la im  
o f  fre ig h t.  T he  m aster m ig h t be g lad  to  be 
re lieved  fro m  a ll fu r th e r  d if f ic u lty  as to  fo rw a rd 
in g  th e  iro n , the  consignees w o u ld  be g lad to  have 
p resen t possession, so th a t  th e y  m ig h t  send i t  by  
land  ca rriage  to  T agan rog , instead  o f w a it in g  fo u r 
m on th s  to  receive i t  b y  sea. The  question  o f 
am oun t o f fre ig h t  payable, w h e th e r th e  whole o r
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P art, th e y  le f t  to  be se ttled  between sh ipow ners 
and cha rte re rs  in  E n g land . T he  m aster e v id e n tly  
th o u g h t he had  earned th e  e n tire  fre ig h t, fo r  he 
believed th a t, h a v in g  b ro u g h t th e  cargo “  as near 
as th e  sh ip  cou ld  g e t ”  to  th e  p o rt o f des tina tion , 
he had done a ll he was bound b y  th e  c h a rte r-p a rty  
to  do. I t  is  tru e  th a t  in  la n d in g  the  cargo  u n d e r 
the  m is ta ke n  im pression  th e  m aste r had no in te n 
tio n  o f ta k in g  i t  on  to  T a g a n ro g ; b u t  i t  appears 
th a t w h ile  he was in  th e  course o f la n d in g  th e  iro n  
a t K e r tc h  th e  consignees app lied  fo r  i t ,  and i t  was 
de live red  up  to  them , they  g iv in g  a re ce ip t fo r  i t ,  
the  m aste r on th e  o the r hand in s is t in g  on pay
m en t of h is  fre ig h t.  I t  seems to  m e th a t u n d e r 
these c ircum stances th e  consignees, w ho  had no 
r 'g h t  to  have th e  iro n  ca rried  on to  T ag a n rog  t i l l  
the  n a v ig a tio n  was aga in  open, .m ust be ta ke n  to  
have accepted i t  sub jec t to  th e  c la im  fo r  fre ig h t 
Vro ra ta . I t  is  clear th a t  th e  m aste r had  no in 
te n tio n  o f g iv in g  u p  th e  cargo w ith o u t re ce iv ing  
h is  fre ig h t, fo r  he p ro tested  aga ins t its  be ing  g ive n  
UP to  th e  consignees by  th e  a u th o rit ie s  w ith o u t 
the  fre ig h t  b e in g  paid. A n d  inasm uch  as th e  
consignees cou ld  no t c la im  to  have th e  cargo 
b ro u g h t on to  T agan rog  t i l l  th e  n a v ig a tio n  shou ld  
he open, i t  is b y  no means c e rta in  th a t  i f  th e  
cargo had  n o t been de live red  over to  th e  con
signees, th e  sh ip o w n e r on le a rn in g  w h a t had 
occurred, w o u ld  n o t  in  o rd e r s t r ic t ly  to  f u l f i l  the  
te rm s o f th e  ch a rte r and p re ve n t a ll questions 
88 to  th e  paym e n t o f the e n tire  fre ig h t,  have 
Provided a vessel to  ta ke  th e  iro n  on w hen th e  
N avigation was re-opened. A n d  th is  w o u ld  have 
heen th e  m ore l ik e ly  to  happen i f  th e  consignees 
instead o f dem and ing  presen t d e live ry  o f th e  iro n , 
had p ro tested  aga inst its  b e ing  le f t  a t K e r tc h , 
scd had in s is te d  on its  be ing  b ro u g h t on to  
Taganrog  when th e  n a v ig a tion  shou ld  a d m it o f i t .  
I t  is  h ig h ly  probable th a t the  p la in t if f  w o u ld  then  
have ava iled h im se lf o f th e  in te rv e n in g  pe riod , 
and w o u ld  have made h is  a rrangem ents  fo r  
b rin g in g  on th e  cargo. O f th is  tempus pcenitentioe 
he was, as i t  seems to  me, p re m a tu re ly  and  u n d u ly  
deprived  b y  th e  act o f th e  consignees, in  o b ta in in g  
the possession o f th e  iro n  f ro m  the  custom  house
au tho rities .

I t  m u s t be borne in  m in d , as a m a te r ia l 
fa c t in  th is  case, and  one w h ic h  d is tin g u ish es  
d; from  th e  cases o f H u n te r  v . P rinsep  (10 
Ija s t, 378), and V lierboom  v . C hapm an  (13 M . &  
'V. 230), th a t  th e  m aste r d id  n o th in g  in  
the w ay nf  d ispos ing  o f the  cargo, o r  o f 
abandoning i t  so as to  g iv e  u p  h is  lie n  on i t  fo r  
the fre ig h t.  T he  cargo was g ive n  u p  to  th e  con
signees b y  th e  custom  house a u th o rit ie s , aga inst 
the  w i l l  o f  th e  m aste r, and n o tw ith s ta n d in g  h is  
Protest. T he  consignees could, th e re fo re , as i t  
s?e®8 to  me, o n ly  take  possession sub jec t to  th e  
r ! ^ t s  o f the  cap ta in  and h is  ow ner, one o f these 
j^gh ts  be ing , unless c le a rly  abandoned, th a t o f 
^ w a rd in g  the  cargo when the  t im e  came, and  so 

earn ing  th e  e n tire  f re ig h t.  H e re  again, i t  is  by  
, 0 means ce rta in  th a t  i f  th e  lie n  fo r  fre ig h t c la im ed 

y  the  m aste r had n o t been d isregarded, and th e  
®ari?o handed o ve r to  th e  consignees, th e  ow ner 
, °u ld  n o t in  due t im e  have sen t i t  on  to  its
aestina tion.

U nde r these circum stances, th e  case o f L u ke  v. 
2/de (2 B u rr. 882), w h ich  as fa r  as I  am  aware has 
ever been o ve rru led , and w h ich  is  b in d in g  upon

3  appears to  m e to  app ly . I n  m y  op in ion , 
°u g h  th e  ch a rte re rs ’ agents p ro te s te d  aga inst

th e  la n d in g  o f th e  cargo, y e t th e  consignees, w ho  
as to  th e  re c e ip t o f the ca rgo  m u s t be tre a te d  as 
th e  agents o f th e  ch a rte re rs , m u s t be taken  to  
have  dispensed w ith  th e  conveyance o f  th e  iro n  
betw een K e r tc h  and T agan rog , and to  have 
accepted i t ,  sub je c t to  th e  r ig h t  o f th e  sh ip o w n e r 
to  f re ig h t  fo r  so m uch  o f th e  voyage as had been 
pe rfo rm ed . I  th in k ,  the re fo re , th a t  to  th a t  e x te n t 
o u r  ju d g m e n t shou ld  be fo r  th e  p la in t if f .  B u t  
m y  learned  b ro th e rs  th in k  o therw ise , and ju d g 
m e n t m u s t th e re fo re  be en tered  fo r  the de fendants.

Qtjain, J . (d e liv e r in g  the  ju d g m e n t o f  M e llo r, 
J . and h im s e lf.)— I t  is unnecessary to  re ca p itu la te  
th e  facts o f th e  special case w h ic h  has been f u l ly  
s ta ted  by th e  L o rd  C h ie f Justice .

U n d e r the  c ircum stances th e  p la in t if f  contends 
f i r s t  th a t  he is  e n tit le d  to  be pa id  f u l l  f re ig h t  as on 
a pe rfo rm ance  o f th e  w ho le  voyage, o r  i f  n o t fu l l  
fre ig h t,  th a t he is  e n tit le d  to  be p a id  p ro  ra ta  
i t in e r is  u p  to  K e r tc h .

I n  th e  f i r s t  p lace  we th in k  th a t  the  m aste r 
was q u ite  m is take n  in  suppos ing  th a t a d e liv e ry  
a t K e r tc h  was a d e liv e ry  so near to  T agan rog  as he 
cou ld  safe ly get. A c c o rd in g  to  th e  ju d g m e n t o f  
th is  c o u rt iu  S c h iliz z i v . D e rry  (4 E . &  B . 873), th e  
m ean ing  o f those w ords  is th a t th e  sh ip  m u s t g e t 
w ith in  the  a m b it o f th e  p o rt, a lth o u g h  she m ay 
n o t be able to  e n te r i t .  T he re  is  no  pre tence  fo r  
sa y io g  th a t K e r tc h  is  w ith in  the  a m b it o f  th e  p o r t  
o f Taganrog .

I t  was n e x t contended th a t  th e  c o n d itio n  o f  th e  
c h a rte r-p a rty , on the  perform ance o f w h ich  th e  fu l l  
f r e ig h t  was made payable, had been com p lied  w ith . 
B y  the  te rm s o f th e  ch a rte r  p a r ty  the  f re ig h t  was 
to  be pa id  o n e -th ird  on  s ig n in g  the  b il ls  o f la d in g , 
and th e  balance in  cash in  L o n do n  aga inst c e r t if i
cate o f r ig h t  d e live ry  o f th e  cargo.

I t  was a rgued th a t th e re c e ip tg iv e n b y  tbeeons ig - 
nees’ agents, and set o u t in p a ra g ra p h l7 o f  thecase, 
was such a ce rtifica te . B u t  we are o f op in io n , as
su m ing  th a t  th e  consignees o r th e ir  agents were th e  
p ro p e r persons to  g ive  the  ce rtifica te  req u ire d  by th e  
ch a rte r-p a rty , th a t  th e  re ce ip t is n o t a c e rtif ica te  
o f r ig h t  d e live ry  o f th e  cargo  w ith in  th e  te rm s  o f 
th e  ch a rte r-p a rty , especia lly as aga inst the  p resen t 
defendants, th e  cha rte re rs , w ho expressly  p ro tested  
aga inst th e  d ischarge  o f th e  cargo a t K e r tc h . I t  
is  m ere ly  an acknow ledgm en t o f ha v in g  received 
th e  cargo, and  i t  is  n o t th e  ce rtifica te  o f r ig h t  
d e liv e ry  re q u ire d  b y  th e  ch a rte r-p a rty .

I t  was fu r th e r  contended fo r th e  p la in t if f ,  th a t  as 
th e  consignees had ta ke n  possession o f th e  cargo 
a t K e r tc h  as described in  pa rag raph  17, th e  w hole  
fre ig h t  was payable.

T he  case o f London and  N o rth -W este rn  R a ilw a y  
Com pany  v. B a rtle tt,  (7 H . &  A .  400) was c ite d  in  
su p p ort o f th is  p ro p o s itio n . I n  th a t  case i t  was h e ld  
th a t  th e  c a rr ie r  o f goods consigned to  a p a r t ic u la r  
place, m ay  d e liv e r  them  a t any o the r place th a t  th e  
consignee and th e  c a rr ie r  m ay agree upon, and th a t  
in  such case the  c a rr ie r  w ou ld  be e n tit le d  to  h is fu l l  
fre ig h t.  So also in  th e  case o f C ork D is tille r ie s  
C om pany  v. G reat Southern and  Western R a ilw a y  
C om pany  L .  Rep. 7 H . L .  289), i t  was held b y  th e  
H ouse o f L o rd s  th a t  where goods are de live red  to  a 
c a rr ie r  to  be ca rr ie d  to  a c e rta in  person, a t a ce rta in  
place, th e  consignees m ay demand th e  goods o f th e  
c a rr ie r a t ano the r place, and th e  c a rr ie r  w i l l  be 
ju s t if ie d  in  d e liv e rin g  th e  goods on paym en t o f 
th e  fu l l  fre ig h t.

B u t  in  these cases th e  c a rr ie r  was ready and 
w il l in g  to  c a rry  th e  goods to  th e ir  des tina tion
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and  earn  h is  fu l l  f re ig h t ,  and re fra in e d  fro m  
d o in g  so a t th e  express req u e s t o f th e  con
signees. I n  th e  p re se n t case, on th e  co n tra ry , th e  
m aste r d ischarged  th e  cargo  a t K e r tc h  w ith o u t 
a n y  request fro m  th e  consignees, and aga inst the 
express p ro te s t o f th e  cha rte re rs , and  re fused  to  
c a r ry  i t  fu r th e r  to  its  p o rt o f d e s tin a tio n ; and i t  
waB n o t t i l l  a fte r  th is  re fusa l and  w hen th e  goods 
m ay  be said to  have been abandoned by  th e  
m aste r, th a t  th e  consignees to o k  possession o f 
th e m  as h o lde rs  o f  the  b ills  o f la d in g .

W e  th in k ,  the re fo re , th a t  th e  cases c ited  have no 
a p p lic a tio n  to  th e  p resen t case. I t  is said in  para
g ra p h  19 o f the  case th a t th e  cargo was “  in  due 
course  ”  received b y  the  ra ilw a y  com pany. B u t  we 
canno t construe  th e  language as in tended  to  con 
t ra d ic t  o r  q u a lify  th e  express s ta tem en t in  pa ra 
g ra p h  17 d e sc rib in g  th e  m anner in  w h ich  th e  
cargo  was received b y  th e  com pany.

I t  rem a ins to  consider the  question  w h e th e r the  
p la in t i f f  is  e n tit le d  to fre ig h tp ro  ra ta it in e r ia  ha v in g  
ca rrie d  the goods to  K e r tc h . C la im s o f th is  k in d  
u s u a lly  a rise  in  cases o f d isab led  ships unable  
b y  th e  accidents o f  th e  seas to  com p le te  th e ir  
v o y a g e ; and  we are n o t aware o f  any case lik e  
th e  p resen t w here th e  c la im  has arisen fro m  the 
d e fa u lt o f th e  m aste r in  re fu s in g  to  proceed to  h is  
p o r t  o f d es tina tion .

T he  ru le  on th e  sub jec t was la id  dow n b y  
D r . L u s h in g to n  in  the  esse o f the  The Soblomsten  
(L .  Hep. 1 A . and E . 297), as fo llo w s :— “  To 
ju s t ify  a c la im  fo r  pro ra ta  f re ig h t  the re  m u s t 
be a v o lu n ta ry  acceptance o f th e  goods by  
th e ir  ow ner a t an im m e d ia te  p o rt in  such a 
m ode as to  raise  a fa ir  in fe rence  th a t the  fu r th e r  
ca rriage  was in te n tio n a lly  dispensed w ith .”  A n d  
th e  learned  ju d g e  cites the  case o f  V lierboom  v. 
C hapm an, fro m  the  ju d g m e n t in  w h ich  case the 
ru le  is  ex tra c te d  in  th e  w ords above quoted. 
T h is  case is  founded  on the  e a rlie r  case o f 
H u n te r  v . P rin se p  (10 E ast. 378).

I n  th a t  case L o rd  E llen b o ro ug h  says th a t 
th e  sh ipow ner has no r ig h t  to  any fre ig h t 
unless th e  goods are fo rw a rded  to  th e ir  des tina 
t io n , “ unless th e  fo rw a rd in g  th e m  be dispensed 
w ith ,  o r  unless the re  be some new  ba rga in  
u p o n  th e  sub ject. I f  the  sh ipow ne r w i l l  n o t 
fo rw a rd  th e m  th e  f re ig h te r  is e n tit le d  to  them  
w ith o u t p a y in g  a n y th in g ......................... ”  H e  con
tin u e s , “ T he  genera l p ro p e rty  in  th e  goods is 
in  the  f r e ig h te r ; the  sh ipow ne r has no r ig h t  to  
w ith h o ld  possession fro m  h im  unless he has 
e ith e r  earned h is  fre ig h t ,  o r is g o in g  on to  earn 
i t . ”  A p p ly in g  these p rinc ip les  to  the  facts o f the  
case be fore  us, we fe e l bound to  decide th a t  in  
th is  case th e  c la im  fo r  f re ig h t  p ro  ra ta  cannot 
be supported . T h is  ac tion  is aga inst th e  c h a r
te re rs  on th e  c h a r te r -p a r ty ; and so fa r fro m  th e ir  
h a v in g  v o lu n ta r ily  accepted the  goods a t K e r tc h , 
and dispensed w ith  th e  fu r th e r  ca rriage  o f the 
goods to  th e ir  p o r t  o f des tina tion , th e y  gave th e  
m as te r express no tice  on the  19 th  D ec., and  before 
he had comm enced to  d ischa rge  the  cargo (para
g ra p h  12) th a t i f  he d ischarged th e  cargo a t 
K e r tc h , th a t is  to  say le f t  i t  a t K e r tc h  w ith o u t 
an y  in te n tio n  o f c a rry in g  i t  fu r th e r ,  he w o u ld  be 
he ld  responsib le  fo r  an in fra c t io n  o f th e  cha rte r- 
p a rty . I t  is  im possib le, there fo re , as aga inst the 
p re se n t defendants, to  in fe r  th a t  th e y  dispensed 
w ith  th e  fu r th e r  ca rriage  o f th e  goods to  
T agan rog . T he  case, as fa r  as th e  presen t defen
dan ts are concerned is l ik e  L id d a rd  v. Lopes

(10 E ast. 526), w here  a s im ila r  no tice  was g ive n  
b y  th e  owners o f  th e  cargo, a nd  i t  was he ld  th a t 
no new c o n tra c t to  pay fre ig h t p ro  ra id  cou ld  
be presum ed aga ins t th e  m erchant.

B u t  assum ing  th a t  de fendants w o u ld  be b ound  
in  th is  action  b y  a v o lu n ta ry  acceptance o f the goods 
b y  th e  consignees a t an in te rm e d ia te  p o rt, and a 
d ispensa tion  by th e m  o f th e  fu r th e r  ca rriage  (a 
p o in t a bou t w h ich  we e n te rta in  considerable 
doubt, espec ia lly  a fte r  th e  p ro te s t o f th e  defen
dants, agents), we are o f  op in io n  th a t  the re  has 
been no  such acceptance in  th is  case. I n  fa c t 
th e  presen t case is  one in  w h ich  th e  m aste r by  
an u n fo r tu n a te  m is take  has le ft  th e  goods a t an 
in te rm e d ia te  p o rt and re fused  to  c a rry  th e m  on 
to  th e ir  p ro p e r des tin a tio n , and  i t  was n o t t i l l  
a fte r  such re fu sa l th a t  th e  agent o f th e  con
signees to o k  possession o f th e m  as ho lders o f the  
b il ls  o f la d in g . T h e y  had no o th e r course to  
pu rsue  i f  th e y  w ished to  preserve th e ir  ow n  
p ro p e rty . I t  is  said, how ever, th a t  th e  m aste r 
c la im ed a lie n  on th e  cargo fo r  fre ig h t,  and 
p ro te s te d  aga ins t th e  agent o f th e  consignees 
ta k in g  possession; and th a t b y  reason o f th e  
consignees so ta k in g  possession he and h is  ow ners 
w ere p re ven ted  fro m  send ing  a sh ip  and c a rry 
in g  on th e  cargo a t th e  open ing  o f the 
n a v ig a tion . B u t  th e  m aste r had no lie n  
fo r  f re ig h t,  fo r  he had n e ith e r earned any 
f re ig h t  n o r was he g o in g  to  earn  i t ;  and he 
h a v in g  declared th a t  he d ischarged  th e  ca rgo  a t 
K e r tc h ,  and d id  n o t in te n d  to  c a rry  i t  fu rth e r, 
th e  p a rtie s  had a r ig h t  to  take  h im  a t h is  w o rd , 
and act on th a t  dec la ra tion , and tre a t i t  as a breach 
o f th e  c h a rte r-p a rty , and to  ta ke  possession o f  the 
cargo w h ic h  th e  m aste r so abandoned ; (See 
on th is  la s t p o in t th e  Danube R a ilw a y  Com pany  v. 
Xenos, 11 0 . B . N . S. 152 ; 13 C. B . N . S. 825 ; 
F ro s t v. K n ig h t,  L .  R ep. 7 E x . I l l ,  and th e  cases 
th e re  c ited .)

T he  case, the re fo re , seems to  come w ith in  
th e  th ird  ru le  la id  dow n  b y  D r. L u s h in g to n  
in  th e  case o f  The Soblomsten  (L .  R ep. 1 A .  and E . 
297)— viz ., th a t no  f re ig h t  is  payable i f  th e  ow ner 
o f cargo aga ins t h is  w i l l  is  com pe lled  to  take  th e  
cargo a t an in te rm e d ia te  p o rt.

I t  seems to  us th a t  th e  d u ty  o f the  m aster 
was p la in  in  th e  absence o f any fresh  a rrangem en t 
between th e  pa rtie s , e ith e r to  w a it a t K e r tc h  t i l l  
th e  n a v ig a tio n  was open and th e n  proceed on h is  
voyage, o r  to  land  and w arehouse th e  goods a t 
K e r tc h , and re tu rn  and take  th e m  on b y  h is ow n 
o r ano the r sh ip  w hen th e  n a v ig a tio n  was open.

F o r  these reasons w e  are o f o p in io n  th a t  the 
p la in t i f f  is  n o t e n tit le d  to  recove r any f re ig h t  in  
th is  case, and th a t  o u r ju d g m e n t m u s t be fo r  the 
defendants.

"We m ay observe in  conclus ion  th a t  th e  special 
case before  us g ives no in fo rm a tio n  as to  w hat 
u lt im a te ly  became o f th e  cargo o f th e  M ere
d ith . W e  are  n o t to ld  i f  i t  was eve r fo rw a rd e d  
to  T ag a n rog  e ith e r b y  th e  cha rte re rs  o r  th e  con
signees, n o r how  th e  transac tion  has been a r
ranged, i f  i t  eve r has been a rranged, between the 
pa rties . W e  are, the re fo re , e n tire ly  ig n o ra n t 
w h e th e r in  th e  re s u lt  th e  p resen t defendants, the 
fre ig h te rs , ever de rive d  any benefit o r  advantage 
w h a te ve r fro m  th e  ca rriage  o f th e  cargo to  K e r tc h . 
W e  cannot in fe r  necessarily  th a t  th e y  m u s t have 
done so, fo r m any cases are conceivable in  w h ich  
th e  le a v in g  th e  cargo a t an in te rm e d ia te  p o rt
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m ig h t be o f no benefit, b u t  on th e  co n tra ry  cause 
a serious loss to  th e  fre ig h te rs .

I n  th e  ju r isp ru d e n ce  o f Prance and G erm any the  
c la im  fo r fre ig h t  p ro  ra ta  it in e r is  is n o t based on 
any such techn ica l g round  as a new co n tra c t to  be 
in fe rre d  fro m  a v o lu n ta ry  acceptance o f the  goods 
in  such a w ay as to  am ount to  a d ispensation  of 
th e ir  fu r th e r  carriage , b u t  seems to  be founded 
m ere ly  on the  e q u ity  and reasonableness of the  
th in g  th a t the  sh ipow ne r w ho  has ca rrie d  the  goods 
a p a rt o f th e  w ay o f w h ich  the  f re ig h te r  has had 
the benefit shou ld  be p ro p o rtio n a te ly  indem n ified  : 
(See Code de Com m erce, A r t .  294 206, and 
V a lin ’s C om m en ta ry  on th e  O rdonnance de la  
M arine , L iv .  I I I .  L i t .  I I I . ,  A r t .  9 ) The  G erm an 
Code, A r t .  633, expresssly p rovides th a t  in  calcu- I 
gating th e  am oun t o f th a t  in d e m n ity  th e  question 
is n o t one of d istance m ere ly , b u t th a t the  c irc u m 
stances o f the case on b o th  sides in  re la tio n  to  
the perfo rm ed and  unperfo rm ed  p a rt o f the 
jo u rn e y , in c lu d in g  th e  va lue  o f  the  goods a t the  
in te rm ed ia te  p o rt m u s t be taken  in to  considera
t io n  : (G erm an C om m erc ia l Code, A r ts ,  632, 633, 
and M ackow er’s C om m enta ry  on th e  G erm an 
Code, N o te  123).

H a d  i t  appeared fro m  the  case before us th a t 
the defendants in  th e  present case, n o tw ith 
s tand ing  the  m aste r’s fa ilu re  to  com plete h is  con- 
tra c t, had in  the  re s u lt derived  benefit and advan
tage from  th e  ca rriage  o f th e  cargo  to  K e rtc h , 
n ithe r in  the  p rice  received fo r th e  goods o r o th e r
wise, a question  m ig h t have arisen w he the r we 
ta ig h t no t now  be called upon to  a d m in is te r in  
favour o f a sh ipow ner w ho had ca rried  th e  cargo 
to  w ith in  th i r t y  m iles o f its  destination , and of 
w h ich  p a rt perfo rm ance the  defendants had the 
benefit, some o f th a t “ la rg e r e q u ity ”  a lluded  to  
by L o rd  Ten te rden  as exercised by C ourts  o f 
A d m ira lty  in  s im ila r  cases: (A b b o tt on S h ip p in g , 
H th  ed it. 1867, pp. 402-3) L o rd  T en te rden  cites 
w ith  app roba tion  th e  ju d g m e n t o f S irW m . S co tt 
111 the case of The F rie n d s  (E dw . A d . R ep. 247-8), 
lu  w h ich  th a t learned  ju d g e  says: “ T h is  c o u rt 
sits no m ore th a n  cou rts  o f com m on law  do to  
^ a k e  con trac ts  between pa rties , b u t  as a co u rt 
exerc is ing an equ itab le  ju r is d ic tio n , i t  considers 
its e lf bound to  p rov ide  as w e ll as i t  can fo r th a t 
re la tion  o f in te res ts  w h ich  has unexpected ly taken  
place under a sta te  o f fac ts  ou t o f th e  con tem 
p la tion o f  the  co n tra c tin g  parties  in  the  course 
° i  the transac tion .”  S ir  R . P h ill im o re  in  th e  case 
T  2V<e Teuton ia  (ante vo l. 1, p. 3 2 ; L .  Rep. A . &  
H  p. 421), a fte r c it in g  th is  ju d g m e n t, adds th a t 
th is  ju r is d ic t io n  is n o t confined to  p rize  cases, b u t 
Ib a t i t  is a p a rt o f the  genera l pow er w h ich  the 
® °nrt a lways possessed. H ow eve r, as the  p o in t

. w h ich  we have la s t adverted  is no t expressly 
r aised by the  case, we g ive  no op in ion  on the 
o b je c t .

Judgm ent f o r  the defendants.
S o lic ito rs  fo r the  p la in t if f ,  G. 0- F i l ls  and Oom- 

Vany. *
S o lic ito rs  fo r  the  defendants, H o llam s, Son, and 

b 0rnp a n y .

N ov. 7 and  21,1876.
R o b in so n  v . P r ic e .

General average— DonTcey engine— S pars  and  
carqo.

The p la in t i f f ’s ship sailed f ro m  Quebec to London  
w ith  a cargo o f  tim ber, o f  w h ich  the defendants  
owned p a r t.  There was on board, although^ i t  
was not the common practice  to have such a  th in g  
w ith  such a cargo, a donkey engine f o r  lo a d in g  
a n d  d ischarg ing , w h ich  m igh t be used fo r  p u m p 
in g  the s h ip ; and  there was sufficient coals on 
board, no t o n ly  f o r  the o rd in a ry  purposes o f  the 
ship, but also lo r  p u m p in g  under o rd in a ry  c ir 
cumstances.

The ship sprang a  leak, and  the crew hav ing  be
come w o rn  out by p u m p in g , the m aster was 
obliged to use the engine f o r  th a t purpose in  
order to preserve the ship and  cargo. The coals 
were insu ffic ien t to continue the w o rk in g  o f  the 
engine, and the m aster used fo r  fu e l some o f  the 
spars o f  the ship, and  p a r t  o f  the cargo, u n t i l  he 
procured  a  supply o f coal f r o m  a  passing steam
sh ip . The m aster d id  w h a t was proper and  
necessary f o r  the preserva tion  o f  sh ip  an d  ca/rgo, 
and i f  he had no t b u rn t the spars and cargo, the 
sh ip  w ou ld  p robab ly  have been lost.

H e ld  th a t these circumstances constituted a  genera l 
average loss, and  th a t the p la in t i f f  was entitled  
to con trib u tio n  f r o m  the defendants in  respect 
thereof.

T his was an action  b ro u g h t to  recove r m oney 
alleged to  be payable  b y  th e  defendants to  the  
p la in t if f  fo r  genera l average. Is  has been agreed 
by th e  pa rties  th a t  th e  a c tio n  shou ld  depend upon 
the  op in ion  o f the  c o u rt upon the  fo llo w in g  special 
case :

1. The  p la in t if f  is  th e  ow ner o f the  sh ip  John  
B a rin g .

2. T he  defendants are m erchants, and were the  
ow ners and consignees o f a p o rtio n  o f th e  cargo 
he re in a fte r m entioned.

3. The  John B a r in g  is  a sh ip  o f 547 tons  re g is 
te red  tonnage. H e r  o rd in a ry  crew  is  tw e lve  
hands a ll to ld . O n th e  19 th  A u g u s t 1873, she 
sailed from  Quebec fo r  L o n do n  w ith  a cargo of 
t im b e r  and a crew  o f th ir te e n  hands a ll to ld .

4. The  John  B a r in g  then  was and fo r  tw o  and a 
h a lf years p re v io u s ly  had been fu rn ish e d  w ith  a 
donkey-eng ino  adapted fo r  th e  load ing  and  d is 
charge of cargo and ba llast, and also fo r  p u m p io g  
the  vessel as h e re ina fte r m entioned . S h e h a d  
o rd in a ry  sh ip ’s pum ps f it te d  w ith  a f ly  wheel, to  
be w o rked  b y  hand in  th e  o rd in a ry  way, o r, i f  
necessary, th e y  cou ld  be connected w ith  the  
donkey-eng ine by  means o f th e  w heel and o f a 
cha in  messenger w h ich  was p rov ided  on board 
fo r th a t purpose, and so cou ld  be w o rked  b y  th e  
donkey-engine.

5. I t  is now  (1876) a com m on p ra c tice  fo r  vessels 
in  the t im b e r trade  to  c a rry  donkey-eng ines. I n  
A u g u s t 1873, i t  was n o t th e  com m on p ra c tice  to  
f i t  such vessels w ith  donkey-eng ines, th o u g h  i t  was 
n o t in fre q u e n tly  done.

6. A t  th e  tim e  o f sa iling , the  sh ip  had five  tons 
o f coal on board, w h ich  was a su ffic ie n t su p p ly  o f  
fu e l fo r  a ll purposes o f th e  sh ip  w h ile  a t sea (o the r 
than  p u m p in g ), fo r  a m uch  lo n g e r voyage than  
th a t fro m  Quebec to  London.

7. F ro m  the  1st to  th e  11 th  Sept, th e  sh ip  
encountered v e ry  heavy w ea ther, and  s tra in e d  a 
good deal, and  was pum ped fre q u e n tly . O n  th e

V ol. I l l  N. S.
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m o rn in g  o f th e  1 1 th  th e  sh ip , m a k in g  a v e ry  heavy 
p lunge , sprang a leak, and, a lth o u g h  the  pum ps 
were d il ig e n t ly  a ttended to , th e  w a te r, on the  
m o rn in g  o f th e  1 2 th  was found  to  be ga in in g . 
D u r in g  the  n ig h t  o f th e  12 th  th e  w a tch  was k e p t 
co n s ta n tly  a t th e  pum ps, and a t 7 a.m. on the 
13 th , th e  w ea the r s t i l l  be ing  v e ry  bad, th e  crew  
be ing  w o rn  o u t w ith  pum p in g , and th e  w a te r s t i l l  
g a in in g , the  m aste r connected the  donkey-eng ine 
w ith  the  pum ps, and so worked th e  pum ps b y  
means o f the  donkey-eng ine. T he  pum ps were 
k e p t cons tan tly  g o in g  b y  steam  d u r in g  th e  13th 
and 14th, the w eather a ll th e  tim e  be ing  bad, and 
a ll e ffo rts  be ing  scarcely su ffic ien t to  keep th e  sh ip  
free.

8 . O n th e  14 th , the re  be ing  no p rospect of 
s to p p ing  th e  leak, o r  o f g e tt in g  th e  sh ip  in to  a 
place o f sa fe ty fo r  some tim e , and i t  be ing  im 
possible to  keep h e r a floa t w ith o u t h a v in g  the  
pum ps w orked  b y  the donkey-eng ine, th e  m aster, 
seeing th a t  th e  su p p ly  of coals on board  w ou ld , 
u n d e r the  c ircum stances, be insu ffic ie n t, used some 
o f the  sh ip ’s spare spars and a p o rtio n  o f th e  cargo, 
to g e th e r w ith  coal, to  keep u p  th e  f ire  o f th e  
donkey-eng ine in  o rde r to  keep th e  pum ps go ing . 
O n the  15th, 16th, and 17 th  Sept, the  sh ip  en
countered v e ry  severe weather, and laboured  
h e a v ily  a ll the  tim e, and i t  was o n ly  by keep ing  
th e  pum ps g o in g  co n s tan tly  by steam th a t  the 
leak cou ld  be k e p t under, and fo r th is  purpose a ll 
th e  spare spars h a v in g  been used up, fu r th e r  p o r
tio n s  o f th e  cargo were necessarily  used fo r fue l. 
O n th e  18 th  Sept, the  le a k  seemed to  be g a in in g  
on th e  pum ps, b u t  b y  means o f g rea t e ffo rts  on 
the  p a rt o f the  m aste r and crew  o f  the  sh ip  she 
was k e p t a floa t u n t i l  the  20 th  Sept., when she fe ll 
in  w ith  a steam ship, and p rocu red  fro m  he r a 
su p p ly  o f coals su ffic ien t to  keep th e  donkey- 
eng ine w o rk in g , u n t il,  on th e  fo llo w in g  day, the  
21st, th e  sh ip  was safe ly docked in  th e  Thames.

9. T he  course and measures adopted b y  the  
m aste r under th e  above circum stances, were 
p ro p e r and necessary fo r  the  p rese rva tion  o f the  
sh ip  and cargo. I f  he had n o t bu rned  th e  said 
spars and cargo th e  vessel and cargo w ou ld , in  a ll 
p ro b a b ility , have been lost.

10. The  said sh ip  was su ffic ie n tly  equ ipped and 
m anned fo r  th e  said voyage acco rd ing  to  th e  
o rd in a ry  practice  in  equ ipp ing  and m an n in g  such  
vessels fo r  such a voyage, and b u t fo r  the  leak she 
w ou ld  have had su ffic ien t p u m p in g  pow er on board 
w ith o u t u s in g  th e  donkey-engine. A s  i t  was, she 
had n o t (w ith o u t u s in g  th e  donkey-eng ine) su ffi
c ie n t p u m p in g  pow er to  deal w ith  the  w a te r w h ich  
she a c tu a lly  made, and she had n o t on board 
enough coal, o r enough fue l, o r  o th e r m a te ria ls  
b e long ing  to  th e  sh ip  to  enable he r to  use th e  
donkey-eng ine to  the  ex ten t to  w h ich  i t  became in  
fa c t necessary to  use it .

The  questions fo r  the  o p in io n  o f th e  c o u rt w e re : 
F irs t,  W h e th e r th e  loss in c u rre d  by th e  b u rn in g  
o f the  sh ip ’s spare spars is  a genera l average loss ; 
and secondly, W h e th e r th e  loss in c u rre d  by th e  
b u rn in g  o f po rtio n s  o f th e  cargo under the  c irc u m 
stances stated is a genera l average loss.

S hou ld  the c o u rt answ er b o th  these questions 
in  th e  a ffirm a tive , then  i t  was agreed the  ju d g m e n t 
was to  be entered fo r  th e  p la in t if f  fo r  the  sum  o f 
25i. 14s. 7d., tog e th e r w ith  costs o f su it. S hou ld  
th e  c o u rt answer the  f ir s t  question in  th e  a ffirm a 
t iv e  and th e  o th e r in  the  negative , ju d g m e n t was 
to  be entered fo r  the  p la in t if f  fo r  61. 11». 10d.

S h o u ld  th e  c o u rt answ er the  second question  in  
th e  a ffirm a tiv e  and th e  o th e r in  the  negative , 
ju d g m e n t was to  be entered fo r  th e  p la in t if f  fo r  
19J. 2s. 9d. S hou ld  th e  c o u rt answ er bo th  the 
questions in  th e  negative , th e n  ju d g m e n t was to  
be entered fo r  the  defendants, w ith  costs o f su it.

Cohen, Q.C. (w ith  h im  G ainsford  Bruce) a rgued 
fo r  the p la in t if f .— T he  facts stated are su ffic ien t 
to  m ake th is  a general average loss, and th is  case is 
concluded b y  the a u th o r ity  o f H a rr is o n  v. T h e B a n k  
o f A u s tra la s ia  (ante, vo l. 1, p . 198 ; L .  B ep . 7 E x . 
39 ); th e  facts o f th a t case are exac tly  th e  same as in  
th is , except th a t  here i t  was n o t as the re  th e  com 
m on practice  to  fib such vessels w ith  donkey- 
engines. B a ron  C leasby, a t p . 51, d issented from  
th e  ju d g m e n t of th e  co u rt, m a in ly  on th e  g ro u n d  
th a t  the  loss in c u rre d  was, w h a t i t  cannot be here, 
th e  necessary expenses o f  n a v ig a tin g  th e  sh ip . I n  
W ilson  v , The B a n k  o f  V ic to r ia  (2 M a r. L a w  Cas.
0 .  S. 4 49 ; L .  B ep . 2 Q. B . 203) fu e l fo r th e  
w o rk in g  o f an a u x il ia ry  screw was n o t considered 
to  bo w ith in  the  ru le  as to  genera l average ; b u t 
i t  was so p u t on th e  g round  th a t  i t  was n o t an 
e x tra o rd in a ry  d isbursem ent, and i t  was expressly 
d is tin g u ish ed  fro m  a case lik e  th e  present. B la c k 
b u rn , J., said a t th e  conclusion o f h is w r it te n  
ju d g m e n t (p. 313 ): “  I t  is n o t s im ila r  to  th a t  o f 
the  m aste r h ir in g  e x tra  hands to  pum p  w hen h is 
crew  are unable to  keep th e  vessel a float, o r any 
o th e r expend itu re  w h ich  is  n o t o n ly  e x tra o rd in a ry  
in  its  am oun t, b u t is  in c u rre d  to  p rocu re  some 
service  e x tra o rd in a ry  in  its  na tu re .”  T he  cases 
go to  show th a t th e re  is no necessity  fo r  the 
danger to  be sndden to  co n s titu te  genera l ave rage ; 
th e  facts here sa tis fy  a ll the  cond itions  re q u ire d  :

Birlcley v . Presgrave, 1 E a s t. 2 20 ;
A  m o u ld  o n  M a rin e  In s u ra n c e  (1 s t e d it. )  p . 895;
2 P h il l ip s  on  In s u ra n c e , 1299 ;
Plummer v . Wildman, 3 M . &  S. 482 ;
Johnson v . Chapman, 19 C. B .,  N . S ., 563 ;
Stewart v . West In d ia  and Pacific Steamship Com

pany, ante. v o l.  1, p . 528 ; L .  B e p . 8 Q . B . 362 ;
B re n c k e ’ s P r in c ip le s  o f In d e m n ity ,  p . 171.

F rench  (w ith  h im  B e n ja m in , Q .C .), a rgued  fo r  
the  de fendant.— A lth o u g h  i t  is  found  here th a t i t  
was un u sua l a t the  tim e  to  c a rry  a donkey engine 
in  a sh ip  u nder these circum stances, y e t the  cases 
show th a t a m aster, i f  he has an exceptiona l 
equ ipm en t, m ust su p p ly  th e  necessary m a te ria l 
fo r  i t .  P a r t o f the im p lie d  co n tra c t between the  
sh ippe r and the  sh ipow ner is  th a t th e  ow ner is to  
su p p ly  e v e ry th in g  w h ich  m ay he re q u ire d  to  w o rk  
th e  sh ip , and a donkey engine w ith o u t fu e l is nob 
an assistance to  th e  e qu ipm en t b u t  th e  c o n tra ry , 
and th e  m aste r w o u ld  ce rta in ly  have supp lied  
h im s e lf w ith  coals in  th is  case and  before s ta r t in g  
on h is  voyage i f  h is  cargo had  n o t been tim b e r. 
E ven  i f  a sacrifice be p roper, we m u s t lo o k  back 
to  see i f  i t  m ig h t n o t have been p revented ; here 
i t  was the  fa u lt  o f th e  ow ner in  n o t ha v in g  
supp lied  su ffic ie n t coal.

Parsons on  S h ip p in g , p . 4 11 ;
Daniels v .  H arris , ante, v o l.  2, p . 4 1 3 ; L .  B o p . 19, 

C. P . 1.
H ere  the re  was no em ergency, and  the  coal was 
n o t fin ished  w hen th e  spars and cargo were used 
fo r fu e l. The  m aste r m ig h t have p u t  in to  some 
p o r t  fo r  coal, and he b u rn t these a rtic le s  m e re ly  to  
p reserve h is  coals in  case o f emergency. A cco rd 
in g  to  P h ill ip s ’ L a w  o f Insu rance , sect. 1270, “  I n  
o rde r to  c o n s titu te  a basis fo r  a c o n tr ib u tio n  fo r  
an expense o r  sacrifice, i t  m u s t be occasioned by  
an a p p a re n tly  im m in e n t p e ril.”
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Cohen, Q.C., in  re p ly .— The fo llo w in g  pa rag raph  
(sect. 1271) of P h il l ip s  qua lifies  th a t  w h ic h  has 
ju s t  been quoted, “ in  th is  respect i t  is  u su a lly  
considered su ffic ien t i f  i t  appeared to  th e  m aste r 
° r  o th e r p a rty  h a v in g  charge o f th e  sub ject 
M a tte r, to  req u ire  th e  sacrifice, and th e  same is 
Made in  good fa ith .”  I t  does n o t appear th a t  
M en tion  was made in  th e  b i l l  o f la d in g  o f the  
donkey eng ine, and the  re s u lt m ig h t be d iffe re n t 
i f  th e  ow ner had he ld  o u t to  th e  sk ip p e r the  fa c t 
o f such an eng ine be ing  on board  as an induce 
m en t to  th e  con trac t. [ L u s h , J .—-There is  no 
fin d in g  as to  th e  su ffic iency o f fu e l on board fo r 
o rd in a ry  p u m p in g  purposes.] T h a t fac t can be 
ascertained.

C ur. adv. v u lt.
N ov. 2 1 .— L u s h , J. de live red  th e  ju d g m e n t o f  the  

co u rt (M e llo r  and L u sh , JJ .) .— The c ircum stances 
under w h ich  th e  sh ip ’s spars and th e  cargo were 
used as fu e l fo r  th e  donkey engine sa tis fy  a ll th e  
cond itions  o f a genera l average c la im . The  p e r il 
w as im m in e n t, th e  sacrifice was v o lu n ta ry , in  th e  
sense o f be ing  an act o f w i l l  on the  p a r t  o f the  
M aster, i t  was in  th e  em ergency necessary in  o rde r 
to  save th e  sh ip  fro m  s in k in g , and  was, o f course, 
Made w ith  a v ie w  to  the  sa fe ty o f th e  w ho le  
adventure , sh ip , fre ig h t,  and cargo ; p rim c i fa c ie , 
the re fo re , th e  case o f th e  p la in t if f  is  made out.

B u t i t  was ob jected th a t as th e  sh ip  was fu rn ish e d  
'With a donkey engine adapted and in te n de d  in  
case o f need fo r p u m p in g  as w e ll as fo r  lo a d in g  
and d isch a rg in g  th e  cargo, th e  ow ner was bound 
1 °  p ro v id e  su ffic ie n t fu e l fo r  its  use ; th a t i f  
i f i is  had been done th e  re so rt to  th e  spars and 
cargo w ou ld  n o t have been req u ire d , th a t  i t  was 
n o t done, and the re fo re  th e  use o f th e  spars and 
cargo was n o t a necessity b ro u g h t about by  the  
Perils o f th e  sea, b u t  a necessity occasioned b y  h is 
°w n  defau lt. A lth o u g h  we cannot accede to  th e  
P roposition  in  its  te rm s, we e n tire ly  accede to  the 
P rinc ip le  w h ich  underlies  i t .  W e  th in k  th a t  a 
sh ipper of cargo is  e n tit le d  in  t im e  o f p e r il to  the 
benefit n o t o n ly  o f the  best services o f th e  crew  in  
o rder to  save h is  goods, b u t  o f the  use o f a ll the  
appliances fo r th a t purpose, w ith  w h ich  th e  sh ip  
Ia p rov ided . I t  fo llow s th a t  w here  a sh ip  is  f it te d  
op w ith  a u x ilia ry  steam p u m p in g  pow er, i t  is the 
d u ty  of th e  ow ner to  m ake some p rov is ion  fo r  sup
p ly in g  the  eng ine  w ith  fue l. N o t th a t  he is  bound 
to  have on board enough fo r  every possible 
emergency, b u t  he is bound to  have a reasonable 
supp ly, h a v in g  reg a rd  to  th e  n a tu re  o f th e  voyage, 
the  season o f th e  year, th e  q u a lity  o f th e  cargo, 
the co n d itio n  o f th e  sh ip , and w h a t experience has 
shown to  be p ru d e n t to  p ro v id e  aga inst, under 
these cond itions. I f  he fa ils  to  do so, he cannot 
ca ll upon  th e  owners to  c o n trib u te  tow ards th a t 
reasonable supp ly . T h a t would, be to  m ake them  
Pay  fo r  th a t w h ich  he o u g h t to  have p rov ided  
f t  h is  expense. I f  u n d e r such circum stances 
he o p p o r tu n ity  occurs d u r in g  a t im e  o f p e r i l  o f 
d y in g  coals fro m  passing steam er, we th in k  i t  

c lear th a t he w ou ld  n o t charge th e ir  cost as an 
e x tra o rd in a ry  expend itu re  e n t it l in g  h im  to  genera l

I 'h e  s ta tem en t o f  the  ease n o t b e in g  as 
exp lic it  as i t  m ig h t have been upon  th is  p o in t, 

th o u g h t i t  r ig h t  to  send i t  back to  th e  
earned counsel w ho se ttled  i t  between th e  parties 

,?  hud  fro m  th e  evidence, he had taken  onew ay o r 
6  o th e r upon th is  question. H e  has re tu rn e d  i t  

0  us w ith  a s ta tem en t as fo llow s, “  I  f in d  th a t th e

John B a r in g  w hen  she le f t  Quebec had on board  a 
reasonable su p p ly  o f coal fo r th e  donkey engine 
fo r  p u m p in g  purposes.”

T h is  f in d in g is  conclus ive aga inst the  defendants. 
T he  p r im a  fa c ie  c la im  to  genera l average c o n tr ib u 
t io n  is  n o t d isp laced b y  any d e fau lt on th e  p a rt o f 
the  ow ner, and o u r ju d g m e n t m u s t be fo r  the  
p la in t if f .

Judgm ent fo r  p la in t if f .

S o lic ito r fo r th e  p la in t if f ,  H . C. Coote, fo r  T in le y -  
Adam8on, and Adam son, N o r th  Sh ie lds.

S o lic ito rs  fo r  the  defendants, Argles  and R aw lins .

F r id a y , Jan . 12, 1877.

E x  p a rte  M into.

In q u ir y  under M e rch a n t S h ip p in g  Acts— P ro h ib i
tio n .

W hen an in q u iry  is  in s titu te d  under the M erchan t 
S h ipp ing  Acts in to  the conduct o f  a  cap ta in , the 
court m ay proceed w ith  the in q u iry ,  a lthough  the 
B o a rd  o f  T rade  have no charge to make aga inst 
the cap ta in .

T h i s  w a s  an app lica tio n  fo r  a w r i t  o f p ro h ib it io n  to  
Joseph Y o rk ,  Esq., s tip e n d ia ry  m ag is tra te  o f S ou th  
Shie lds, to  p ro h ib it  h im  fro m  p roceed ing  fu r th e r  
in  an in q u iry  re g a rd in g  th e  s tra n d in g  o f th e  sh ip  
B ra z ilia n  on  th e  G oodw in  Sands, in  th e  m o n th  o f 
Dec. 1876, and th e  conduct o f M r .  M in to , th e  cap
ta in  o f the  sh ip .

T he  in q u iry  was he ld  u n d e r th e  M erch a n t 
S h ip p in g  A c ts  1854 and 1876, and  the  ru les  made 
b y  th e  L o rd  C hance llo r u n d e r the  a u th o r ity  o f th e  
la tte r  A c t .

B y  the  M e rch a n t S h ip p in g  A c t  1854, s. 33, i t  is 
enacted as fo llow s :

I f  i t  appear to  suoh o ffice r o r  person as a fo resa id  
[a p p o in te d  b y  th e  B o a rd  o f T ra d e ] th a t  a  fo rm a l in v e s t i
g a t io n  is  re q u is ite  o r  e xpe d ien t, o r  i f  th e  B o a rd  o f T ra d e  
bo d ire c ts , he s h a ll a p p ly  to  a n y  tw o  ju s tic e s , o r  to  a s t i 
p e n d ia ry  m a g is tra te , to  hea r th e  case, and  suoh ju s t ic e s  
o r  m a g is tra te  s h a ll th e re u p o n  prooeed to  hea r and t r y  th e  
same, and  sh a ll fo r  th a t  p u rp o se , so fa r  as re la te s  to  th e  
su m m on ing  o f p a rt ie s , co m p e llin g  th e  a tte n d an ce  o f w i t 
nesses, and  th e  re g u la tio n  o f th e  p roceed ings have  th e  
same pow ers  as i f  th e  same w ere  a  p roceed ing  re la t in g  to  
an  offence o r  cause o f c o m p la in t u p o n  w h ic h  th e y  o r  he 
have  p ow e r to  m ake  a  su m m a ry  c o n v ic tio n , o r  o rd e r, o r  
as near th e re to  as c ircum stan ce s  p e r m i t ; and  i t  s h a ll be 
th e  d u ty  o f such o ffice r o r  person  as a fo resa id  to  su p e rin 
te n d  th e  m anagem ent o f th e  case, and  to  re n d e r such 
ass is tance to  th e  sa id  ju s t ic e s  o r  m a g is tra te  as is  in  h is  
pow e r ; and, u po n  th e  co nc lu s ion  o f  th e  case, th e  sa id  
ju s t ic e s  o r m a g is tra te  s h a ll send a  re p o r t to  th e  B o a rd  o f 
T ra d e , c o n ta in in g  a f u l l  s ta te m e n t o f  th e  oase, a nd  o f  th e ir  
o r  h is  o p in io n  th e re o n , accom pan ied  b y  such  re p o r t o r 
ex trao tB  fro m  th e  ev idence, and  suoh obse rva tio ns  ( i f  a ny) 
as th e y  o r he m a y  th in k  f i t .

B y  sect. 32 o f th e  M erch a n t S h ip p in g  A c t  o f  1876 
i t  iB enacted as fo llow s :

I n  th e  fo llo w in g  cases :
(1) W h e n e v e r a n y  s h ip  on o r nea r th e  coasts o f th e  

U n ite d  K in g d o m , o r  a n y  B r i t is h  sh ip  e lsew here , has 
been Btranded o r  damaged, a nd  a n y  w itn e ss , i f  fo u n d  
a t  a n y  place in  the U n ite d  K in g d o m  ; o r

(2) W h e n e ve r a B r i t is h  sh ip  haB been lo s t, o r  is  
supposed to  have  been lo s t, and  a n y  evidence can be 
o b ta in e d  in  th e  U n ite d  K in g d o m  as to  th e  c irc u m 
stances u n d e r w h io h  she proceeded to  sea, o r w as 
la s t hea rd  o f.

T h e  B o a rd  o f T ra d e  (w ith o u t  p re ju d ic e  to  a n y  o th e r 
pow e rs ) m ay, i f  th e y  t h in k  f i t ,  cause an e n q u iry  to  be 
m ade, o r fo rm a l in v e s tig a tio n  to  be he ld , a nd  a l l  th e  
p ro v is io n s  o f th e  M e rc h a n t S h ip p in g  A o ts  1854 to  1876
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s h a ll a p p ly  to  a n y  such in q u iry  o r  in v e s tig a tio n  as i f  i t  h a d  
been m ad e o r  h e ld  u n d e r  th e  e ig h th  p a r t  o f  th e  M e rc h a n t

ShB yseot.C91o f th e  A c t  o f 1876 the  L o rd  C hance llo r 
has a u th o r ity  to  m ake ru les  to  c a rry  in to  e ffect the 
p rov is ions  of the  A c t  w ith  respect to  a c o u rt of 
su rvey , and the  fo llo w in g  ru les  made u n d e r th a t 
section are m ate ria l.

Proceedings in  court.
14 T h e  p roceed ings s h a ll com m ence w it h  th e  e xam i

n a t io n  o f th e  m a s te r, o ffice rs , and  a n y  o th e r person  w ho  
was on  b o a rd  a t  th e  h a p p e n in g  o f th e  c a s u a lty , a nd  w ho  
can g iv e  m a te r ia l evidence in  re ga rd  th e re to .

15 O n th e  c o m p le tio n  o f th e ir  e x a m in a tio n  th e  H oa rd
o f T ra d e  sh a ll s ta te  in  w r i t in g  w h e th e r th e y  have  a ny , 
and  i f  so w h a t, charge  to  m ake  a g a in s t any  peraon, and  
a g a in s t w hom . . ,

16. W h e re  th e  person  a g a in s t w hom  a  charge  is  m ade 
in  these ru le s  ca lled  th e  d e fe n d a n t iB in  c o u r t ,  o r  be fo re  
th e  c o u r t , th e  B o a rd  o f T ra d e  m ay m ake  h im  a  p a r ty  to  
th e  p roceed ings b y  h a n d in g  to  h im  a  copy o f th e  charge.

17. Where the defendant is not in court, or before the 
court, the judge may, on the application of the Board of 
Trade, cause a summons to be served upon him m the 
form No. 2 in the appendix.

18. W h e n  th e  d e fe nd a n t has becom e a p a r ty  to  th e
proceed ings, o r  w he n  th e  t im e  a llo w e d  fo r  h is  appearance 
has e xp ire d , and  he has n o t appeared, th e  B o a rd  o f t ra d e  
s h a ll p roduoe  a ny  fu r th e r  w itnesses w hom  th e y  m ay w ish  
to  exam ine . „  .,

19. T h e  d e fe n d a n t s h a ll th e n  p rod u ce  a n y  w itnesses 
w ho m  he m a y  w is h  to  exam ine.

20. T h e  ju d g e  m a y  th e n  a llo w  a n y  fu r th e r  w itnesses to
be exam ined  be fo re  h im . ,

21. W h e n  th e  evidence is  conc luded , th e  de fendan t and 
a n y  p a r t ie s  w ho  m a y  have  appeared  s h a ll f i r s t  be  heard , 
and a fte rw a rd s  th e  B o a rd  o f T ra d e .

22. T h e  ju d g e  m a y  a d jo u rn  th e  c o u r t f ro m  t im e  to
t im e , and  fro m  p lace  to  p la ce , as m a y  be m o s t con
ve n ie n t. . . .  . . .  ,

23. T h e  ju d g e  m a y  d e liv e r  th e  decis ion  o f the^ c o u r t  
e ith e r  v iva  voce, o r  in  w r i t in g ; and , i f  in  w r it in g ,  i t  m ay 
be se n t o r de live re d  to  th e  re spe c tive  p a rt ie s , and  i t  sh a ll 
n o t be necessary to  h o ld  a  c o u r t  m e re ly  fo r  th e  pu rpose  
o f g iv in g  th e  dec is ion .

The exam ina tion  o f th e  cap ta in  on beha lf o f the 
B oard  of T rade  ha v in g  been com pleted, th e  s o lic ito r 
o f  the B oard  handed to  the  cap ta in  a w r it te n  “  d is 
charge ”  as fo llo w s :

The Brazilian.
A f te r  a c a re fu l c o n s id e ra tio n  o f th e  evidence ta k e n  in  

th is  in q u iry  in to  th e  s tra n d in g  o f th e  above nam ed vessel, 
I  have  decided n o t  to  fo rm u la te  a n y  oharge a g a in s t yo u  
in  co nn e c tio n  th e re w ith . H . H a m il l .

T he  cap ta in  n o t p u t t in g  in  any fu r th e r  appear
ance was recalled b y  the  s tip e n d ia ry  m ag is tra te .

M ilw a in  fo r  th e  cap ta in  app lied fo r  a p ro h ib i
t io n  to  re s tra in  th e  s tip e n d ia ry  fro m  proceeding 
fu rth e r , and argued th a t, as th e  o ffic ia l representa
t iv e  o f the B oard  o f T rade  had fo rm a lly  declined 
to  proceed, th e  s tip e n d ia ry  m a g is tra te  was fu n c tu s  
officio.

T he  C o u r t  (M e llo r  and L u sh , J .J .) re fused  the 
a n p lica tio n  p o in t in g  o n t th a t, upon th e  cons truc
t io n  o f th e  s ta tu te  and  ru les  suggested on beha lf 
o f the  app lican t, th e  s tip e n d ia ry  m ag is tra te  w ou ld  
be com p le te ly  subord ina te  to  the  B oa rd  of T rade.

S o lic ito rs  fo r  the  app lica n t, O liver and B otte re ll.
A p p lic a tio n  refused.

C O M M O N  P L E A S  D IV IS IO N .
Reported by Cyril Dodd, Esq., Barrister-at-Law.

Tuesday, M a y  9 ,1876 .

M e y e r  a n d  o t h e r s  v . R a l l i  a n d  o t h e r s .

Judgm ent o f  fo re ig n  court— Sale o f  cargo ordered  
by fo re ig n  court— C onstructive to ta l loss— S u ing  
and la b o u rin g  clause— M a rin e  insurance.

A  cargo o f  rye  shipped on a n  A u s tr ia n  sh ip  f o r  
ca rriage  f ro m  E nos to Schiedam  was in su re d  by 
a  p o lic y  w a rra n te d  free f r o m  p a r t ic u la r  average. 
The sh ip  was compelled by stress o f  weather to 

p u t  in to  a  F rench  p o rt on the 14ifc Jan . 1876. 
P a r t  o f  the cargo suffered sea damage, and  
had to be in  consequence sold a t once. The 
rem a inde r was warehoused. A fte rw a rd s , on 
the 21«f Feb., the court, on the p e titio n  o f  
ihe cap ta in , ordered the s^ale o f  the rem a inder. 
N otice  o f  abandonm ent was given to the in 
surers, the defendants, th a t in  the op in io n  
o f  experts the cargo could not be ca rried  to 
Schiedam. The defendants refused to accept th is  
notice, and  on the 5th M a rch  the defendants, as 
insu re rs , summoned the ca p ta in  before the court 
to have i t  decreed tha t there was no need to sell 
the sa id  rem a inder. The court, a fte r a fu rth e r  
survey, reversed its  fo rm e r decision, and  decided 
tha t ihe rem a inde r was capable o f  being conveyed 
to Schiedam. N otice  o f  th is  decision was given  
to the insured , together w ith  notice th a t a n y  
course pursued w ith  the cargo w ou ld  be f o r  th e ir  
benefit, a n d  on th e ir  respons ib ility . The re 
m a ind e r was no t fo rw a rd e d , but was warehoused 
u n t i l  December, a lthough i t  w ou ld  have been 
possible to have fo rw a rded  i t .  The cap ta in  hav ing  
procured considerable sums to meet the expenses 
caused d irec tly  and in d ire c t ly  by the fo rced  
in te rru p t io n  o f  the voyage, w as summoned before 
the F rench  court, and  on the 14 fh Sept, a n  order 
was made th a t the sh ip  should be sold, and a state
ment o f  general a n d  p a r t ic u la r  average o f  the ship  
and cargo d ra w n  up , w h ich  was accord ing ly  done. 
On ihe 21st Dec. the court ordered the sale o f  the 
rem a inde r o f  the cargo, on the g round th a t the 
weather was aga inst its  fu r th e r  p reservation. 
On the 25th Jan . the cou rt ordered the f u l l  am oun t 
o f f re ig h t  due upon  the whole voyage f ro m  Enos  
to Schiedam  to be charged on the proceeds o f  
the cargo, an d  a statement o f  average was 
made ou t on th is  fo o lin g , and  adopted by the 
court.

The sa id  rem a inder o f  the cargo was sold on the 
10th  Jan . I t  was up  to th a t date m erchantable  
rye, and  i f  ca rried  to Schiedam  a t a n y  tim e p r io r  
to its  sale, w ou ld  havefetched a price  considerably  
m ore th a n  the extra  expenses p ro p e rly  incu rred  
in  respect o f  i t  and  consequent upon the in te r 
ru p t io n  o f  the voyage, in c lu d in g  the cost o f  s h ip 
m ent to Schiedam . I f  the p ro p o rtio n  o f  f re ig h t  
payable  upon the sa id  rem a inder under the above 
average statement was added to the aforesaid  
extra  expenses, the am ount w ou ld  be more than  
w h a t the rem a inder w ou ld  have fetched at 
Schiedam.

H e ld , there was no constructive to ta l loss o f  the 
cargo, the sale o f  the sa id  rem a in d e r being 
rendered necessary by  the de lay and d e fau lt ot 
the cap ta in , an d  n o t by the p e rils  insured  
against.

H e ld , also, th a t i t  being fo u n d  upon the special case 
th a t the ju d g m e n t o f  the F rench  cou rt was c lea rly



MAEITIME LAW  OASES. 325

C.P. D iv . ] M e y e r  a n d  o th e r s  v . R a l l i  a n d  o t h e r s .
[O .P . D iv .

w rong in  la w , th is  court was not hound to trea t 
i t  as correct, o r give effect to i t .

C as triqu 9  v. Im r ie  (23 L .  T. Rep. N . S. 48 ; L . Rep.
4 i f .  o f L .  414), considered. '

S e ld , also, th a t the expenses w h ich  cou ld> be re
covered under the “  su ing  and labou ring  clause 
were the expenses necessary to avert a  to ta l loss, 
an d  th a t they w o u ld  be the expenses o f  unsh ipp ing  
the whole cargo and  conveying i t  to the warehouse, 
separa ting  th a t w h ich  cou ld  be ca rrie d  on f r o m  
the rest, and  cond ition ing  th a t w h ich  could then 
have been ca rrie d  on.

T h is  was a special case. .
The  facts and a rgum en ts  are fu l ly  s ta ted in

th e  head-note and th e  ju d g m e n ts .
Cohen, Q.C. (M 'Leod  w ith  h im ), appeared io r

the  p la in tiffs . . . .
B e n ja m in , Q.C. (N o rm a n  w ith  h im ), appeared

fo r the  defendants. . „ ,
T he  fo llo w in g  a u th o r it ie s  were c ited  o r re fe rred

to  d u r in g  the  a rg u m e n t:
S tringer v . E ng lish , ¡¡c., M a rine  Insurance Com pany, 

22 L  T . Rep. N . S. 802; L. Rep. 4 Q. B. 676; 
L. Rep. 5 Q. B. 599 ; _ „  . „  70a.

Cam m ell v. Sewell, 3 H . &. N . 617 ; 5 H . &  N . , 
27 L . J. 447, Ex. 29 L . J. 350, Ezu ;

Castrique  v. Im r ie ,  23 L . T. Rep. N. S. 48 ; L . Rep.
4 H  L. 414; 39 L. J. 350, C. P .; _ _

Farnworth  v. Hyde, 12 L. J .  Rep. N.S. 231; 18 C.B., 
N . S., 835; L. Rep. 2 C.P. 204 ; 34 L. J. 207,C. P . ,

Rosetto v . G urney, i l  C . B. 176 ; 20 L .  J. 257, C. P . ;
Messina v. Petrococchino, 26 L . P. Rep. N. R. 561; 

L. Rep. 4 P. C. 141; 41 L . J. 27, Pnv. C o.;
K ids ton  v. The E m p ire  M a rin e  Insurance Company, 

15 T. T  R od N . S. 12; L. Rep. C . P. 535 ;
Bent V. S m 2 , 20 L . T. Rep. N. S. 868; L . Rep.

4 Q. B. 414.
M ay  9 , 1876— The ju d g m e n t o f th e  c o u rt 

(L o rd  C oleridge, C .J., G rove and A rc h ib a ld , JJ .), 
was de live red  by

A r c h ib a l d , J.— T h is  is  a special case, w ith  
pow er to  d ra w  inferences o f fac t. T he  action 
is  on a va lued  p o lic y  o f insurance on 18,750 
k ilo g ram m e s  of rye , va lued, a t 27311, in c lu d 
in g  1501. advance, on a voyage fro m  Enos 
to  Schiedam , in  th e  A u s tr ia n  sh ip  Unico, w a r
ran ted  free  o f p a rt ic u la r  average unless th e  sh ip  
be s tranded, sunk, o r b u rn t ,  w h ich  was u n d e r
w r it te n  b y  th e  de fendant in  the  sum  o f 27311 
The p o lic y  also con ta ins  th e  usua l clause, th a t in  
case of any loss o r m is fo rtu n e , i t  sha ll be la w fu l to  
the assured, th e ir  fac to rs , servants, and assigns, to  
SUe, labou r, and tra v e l, fo r, in , and about the  
defence and sa feguard  and recove ry  o f th e  said 
goods, m erchandise, sh ip , &c,, o r any p a rt thereof, 
w ith o u t p re jud ice  to  the  insurance, to  the  charges 
Whereof th e  assurers w i l l  con trib u te .

O n th e  21st J u ly  1865, the  defendants had 
entered in to  a c h a rte r-p a rty  w ith  one F a l- 
ta ta, o f Y e n ice , fo r  th e  cha rte r o f th e  U nico, 
then  W in g  a t S m yrna , to  proceed to  Enos, a 
T u rk is h  p o rt, and th e re  load a cargo o f g ra in  
o r corn  and  ca rry  i t  to  A m ste rd a m  o r Schie
dam d ire c t, and had on the  2 nd N o v . I 8 6 0 , 
shipped a t E nos on board th e  vessel, o f w h ich  
■‘Antonio L u c o v ic h  was the  m aster, a cargo equal 
to  2343 E n g lis h  qua rte rs , o r 6800 h e c to litres  o f 
Lve, sound and in  good o rde r and w e ll cond itioned. 
~he cap ta in  received a t Enos 1501, p u rsu a n t to  

te rm s o f th e  c h a rte r-p a rty . H e  aL o  s igned a 
bd l o f la d in g .

On th e  8 th  N o v . th e  Unico, then  laden w ith  
the said cargo in  b u lk , le f t  Enos on the  
v °yage. O n th e  14 th  N o v . th e  p la in t if fs ,  th ro u g h

th e ir  agents, M essrs. Schroder and B o n m g er in  
L o n d o n f purchased Worn th e  defendants fo r 
27351 8s. 6d., the  cargo in  question , in c lu d in g  
fre ig h t and insurance to  Schiedam, as per cha rte r- 
p a rty  ; a n d on  th e  21st N o v . th e  defendants handed 
to  th e m  the p o lic y  in  question.

D u r in g  th e  m on ths o f N o vem ber and D ecem 
ber 1865, th e  U nico  0 1 1  h e r voyage m at w ith  
v e ry  tem pestuous w eather, in  consequence o 
w h ich  she was ob liged to  je tt is o n  a p o rt io n  
eoual to  300 h e c to litre s  o f the insu red  ca rg o , 
and on the  14 th  Jan., a fte r h o is tin g  s igna ls of 
d is tress, she was ta ke n  by a F rench  f is h in g  smack 
in to  the  p o rt o f L a  Rochelle  in  F rance  O n her 
a rr iv a l there, th e  cap ta in  placed h im se lf in  the  
hands of Messrs. A d m y ra u lt  and Seignette. 
M ons. A d m y ra u lt  was the  A u s tr ia n  Consul, and 
h is  f irm  made a ll necessary advances o f cash to

^ C e r ta in  proceedings were, as sta ted m  the  
special case, taken  a t the instance o f th e  cap ta in  
in  th e  T r ib u n a l of Com merce a t L a  R ochelle , 
in  consequence of w h ich , f ir s t  a p o rtio n , “ “ 4 
e ve n tua lly  the w ho le  o f th e  cargo was landed 
and warehoused by o rde r o f the cou rt. O n the 
1 0 th  Feb. 1866, a p o rtio n  o£ the cargo, a m o u n tin g  
to  5552 k ilog ram m es, was, b y  o rde r o f the  i n -  
bu n a l o f Com merce, sold, and rea lised  B537/ 5c.
O n the  21st Feb. 1866, on the  p e tit io n  o f th e  cap
ta in , the c o u rt ordered th e  sale o f the  residue o f 
th e  cargo b y  p u b lic  auction.

Im m e d ia te ly  on rece iv ing  in fo rm a tio n  o f th is  
o rder, on th e  21st and 22nd Fob. 1866, Messrs. 
S chroder and B o n n ig e r, on beha lf o f the  P1» “ 4*®  > 
gave no tice  of abandonm ent to  th e  defendants on 
the g round  th a t  in  th e  op in io n  o f experts  o r s u r
veyors, the  rye  cou ld  n o t be fo rw a rd e d  to  its  
destina tion . T h is  no tice  th e  defendants declined

to  accept. ^  M arch  1866> tbe  defendants in  th e ir  

capac ity  of sh ippers, vendors, and insu re rs  o f the 
cargo, sum m oned C apta in  L u co v ich  before th e  
T r ib u n a l of Com m erce fo r  th e  purpose o f h a v in g  t 
decreed th a t the re  was no occasion to  se ll fcbe re s i
due o f the rye , and fo r a new  survey to  be ordered 
T he  T r ib u n a l o f Com merce thereupon  ordered 
th a t th e  sale o f the  ry e  shou ld  be p ro v ^ o n a R y  
suspended, and th a t  a new inspection  shou ld  be 
proceeded w ith  b y  th ree  surveyors, whose in 
s tru c tio n s  were to  say i f  i t  were possib le b y  
c o n tin u in g  th e  expedients o f m an ip u la tio n  am i 
v e n tila t io n  to  preserve i t  m  its  good con<* ll£ n > sa 
as to  enable i t  to  be re-sh ipped w ith o u t r is k , and 
to  be conveyed to  Schiedam , its  destina tion .

O n th e  14 th  M arch , the surveyors h a v in g  ex
am ined the rye , th e n  in  ce rta in  warehouses, were 
unan im ous ly  o f op in ion  th a t  the  g ra m  m i^ h t  be 
p e rfe c tly  w e ll re-sh ipped and conveyed w ith o u t 
any danger to  Schiedam , recom m end ing  th a t, i t  
n o t re-sh ipped  v e ry  speedily, i t  shou ld  be sub ject 
to  v e n tila t io n  once a m o n th  u n t i l  th e  m om ent o f 
i ts  be ing  p u t on board fo r  conveyance to  its  
destination . T h is  re p o rt was confirm ed and 
ordered to  be executed b y  th e  smd co n rt, a 
no tice  of i t  was g iven  to  th e  p la in tif fs  on the  17t 
M arch , 1866, to g e th e r w ith  no tice  th a t »ny course 
pursued w ith  the  cargo o r any p o rt io n  o f i t  was 
fo r  th e ir  account, and on th e ir  respon s ib ility .

On the 11 th  M ay , 1866, th e  C apta in  o f th e  Unico  
app lied  to  the  T r ib u n a l o f Commerce fo r and 
ob ta ined  a u th o r ity  to  raise a loan  on th e  b o tto m ry  
o f the  ship, fre ig h t ,  and cargo. O n  th e  6 th  Ju n o
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the  C ap ta in  file d  a p e tit io n  in  th e  T r ib u n a l o f 
Com merce, s ta tin g  th a t  he had been unable to  
e ffect a loan on b o tto m ry , and a sk in g  the  T r ib u n a l 
to  declare th e  sh ip  unnav igab le  under A r t ic le s  
369 and  389 o f th e  F re n ch  Code de Com merce, 
and a decree was made in  c o n fo rm ity  w ith  th e  
p e tit io n .

O n the  21st June, 1866, M essrs. A d m y ra u lt  
and S e igne tte , w ho had made considerable 
advances to  m eet th e  several expenses caused 
d ire c t ly  and in d ire c t ly  b y  th e  fo rced  in te rru p t io n  
o f the voyage sum m oned th e  cap ta in  before the  
T r ib u n a l of Com merce, to  show cause w h y  in  
de fau lt o f paym en t to  them  o f 20,000 francs 
w ith in  a fo r tn ig h t  fro m  th a t date, they  shou ld  n o t 
be au tho rised  to se ll fo r  account o f w hom  i t  
m ig h t concern th e  said sh ip  and th e  rem a inder o f 
th e  cargo, th e  p rice  to  be pa id  over to  them  and 
used fo r  the purpose o f cove ring  the  advances 
made o r to  be made, and th e  su rp lus  p a id  over to  
whom  i t  m ig h t b y  ju s tic e  be com m anded ; aud 
upon  the  11 th  J u ly , 1866, a fte r  service o f the 
la s t m en tioned  sum m ons, C ap ta in  L u co v ich  issued 
a sum m ons to  th e  u n d e rw rite rs , and th e  then  
u n kn o w n  h o ld e r o f th e  b i l l  o f la d in g  o f th e  cargo, 
in  o rde r to  th e ir  becom ing  parties  to  th e  s u it  
commenced by th e  sum m ons o f  the  21st o f June , 
and s u b m itt in g  such conclusions and a rgum en ts  
as th e y  m ig h t th in k  p rope r, and to  hear i t  de
c lared th a t the ju d g m e n t to  be p ronounced was to 
be com m on to  and b in d in g  upon a ll th e  parties .

The  sum m ons of th e  21st o f June  came on fo r  
h e a rin g  on th e  14 th  o f Sept. 1866, in  the  absence 
o f the  defendants o r  any person appearing  on 
th e ir  beha lf, w hen th e  T r ib u n a l ordered the  sale 
o f the  sh ip  Unico, and  a s ta tem en t o f genera l and 
p a rtic u la r  average o f the  sh ip  and  he r cargo to  
be d raw n  up, w h ic h  was a cco rd in g ly  done.

O n the 22nd O ct. Messrs. M ic h e l e t fils , h a v in g  
on beha lf o f  the  p la in t if fs ,  m ade a c la im  fo r  pay
m e n t o f 3780 francs fo r  th e  advance f re ig h t  paid 
to  C ap ta in  L u co v ich , and  the  cap ta in  in fe r r in g  
fro m  th is  th a t  the  p la in t if fs  were th e  ho lders of 
th e  b i l l  o f  la d in g  fo r  the  cargo, then  served upon 
them  a notice  o f th e  ju d g m e n t o f the  14 th  Sept. 
1866, and a sum m ons to  a tte n d  on a ll  subse
quen t proceedings.

The p la in tif fs  had no t, p r io r  to  th e  23 rd  O ct., 
in fo rm e d  th e  m aste r o f th e  Unico  th a t  they were 
th e  ho lders o f th e  b i l l  o f la d in g , and had n o t been 
sum m oned to  a tte nd  any o f th e  proceedings before 
th e  T r ib u n a l o f Com merce, and  had n o t made 
them selves parties  to  any o f  th e  proceedings.

O n  the  21st Dec. 1866, th e  T r ib u n a l o f Commerce 
rem anded to  the  25 th  Jan . th e n  n e x t th e  decreeing 
respec ting  th e  s ta te m e n t o f ave rage ; b u t neve r
theless, on several g rounds, am ong o thers th a t 
the state o f th e  w eather waB un favourab le  to  its  
p rese rva tion , ordered  th e  sale o f the  rem a inde r of 
the  cargo  o f th e  Unico, and th e  purchase-m oney 
was ordered to  be pa id  over to  Messrs. A d m y ra u lt  
and S e igne tte , to  cover th e  advances made b y  them , 
w h ich  inc luded  expenses in c u rre d  in  and about 
the  unso ld  p o rtio n  o f the  ry e  dow n to  th e  date 
o f th e  decree, to g e th e r w ith  the charges re q u ire d  
b y  th e  la w — th e  costs to  be costs o f average. 
T h is  la s t m entioned ju d g m e n t was g ive n  in  the 
absence o f an y  person rep re se n ting  the  defen
dants. O n th e  10 th  Jan., u n d e r th e  said 
o rder, the  rem a in d e r o f th e  cargo was sold by  
p u b lic  sale a t L a  Rochelle , and rea lised a n e t sum  
o f 27,830/r. 30c.

T he  to ta l agreed fre ig h t o f the  cargo fro m  E nos 
to  Schiedam  was 16,695/r. 95c. O f th is  3780/r. 
(1507. s te r lin g )  was, as a lready s ta ted, advanced a t 
Enos, le a v in g  12,915/r. 95c. unpa id .

O n th e  25 th  Jan. th e  T r ib u n a l o f Com merce, 
b y  its  ju d g m e n t, declared th a t  th e  fre ig h t fo r  
conveyance o f  th e  cargo fro m  Enos to  S ch ie 
dam  was due in  its  e n t ire ty  ( in c lu d in g  f re ig h t  on 
th e  300 h e c to litres  je ttisoned ), and th a t  th e  advance 
to  the  cap ta in  on account of fre ig h t  a t E nos m u s t 
c o n tr ib u te  to  genera l average, and  re fe rre d  back 
th e  s ta tem en t to  th e  average s ta te r fo r  th e  p u r 
pose o f m o d ify in g  the  ca lcu la tions th e re in  ; keep
in g  in  v iew , f ir s t  the said ju d g m e n t, secondly th e  
sum  rea lised by th e  sale o f th e  rye , th i r d ly  the 
va rious costs in  the  s u it. T he  T r ib u n a l also said 
th a t th e  average s ta te rs  were a t th e  same tim e  to  
estab lish  the  n e t am oun t o f th e  f re ig h t  to  be 
received b y  th e  cap ta in  o u t o f th e  sum  rea lised b y  
th e  sale o f  th e  cargo.

T he  p la in t if fs  in  th is  a c tio n  were sum m oned 
th ro u g h  th e ir  agents, M essrs. P . M ic h e l e t fils , to  
appear in  these proceedings, b u t th e y  made de
fa u lt ,  and  th e  ju d g m e n t o f the  2 5 th  Jan. was 
rendered w ith o u t any oppos ition . T he  defendants 
in  th is  ac tion  were n o t sum m oned to  appear o r 
defend the  proceedings o f the  T r ib u n a l o f C om 
m erce o therw ise  th a n  by a sum m ons le f t  a t the bar 
o f th e  P ro cu re u r Im p e r ia l,  acco rd ing  to  F re n ch  
procedure, b u t n o t received by  the  defendants.

O n th e  2 4 th  M ay 1867, the  T r ib u n a l o f C om 
merce co n firm ed  an amended s ta te m e n t o f 
genera l and p a rtic u la r  average w h ich  had m ean
w h ile  been made, and  condem ned th e  p la in t if fs  to  
pay th e  sum  o f 12,915/r. 95c. re m a in in g  due on 
account o f fre ig h t,  w ith  in te re s t fro m  the  11 th  
J u ly  1866, to  th e  t im e  o f paym ent, and o rdered th a t  
sum , be ing , as sta ted in  th e  ju d g m e n t, secured on 
th e  cargo, shou ld  be pa id  to  C ap ta in  L u co v ich  by 
M essrs. A d m y ra u lt  and S e igne tte  as consignees. 
T he  said sum , to g e th e r w ith  1000 francs damages 
and in te re s t the reon  fro m  the  2 8 th  June  1867, 
to g e th e r w ith  an a d d itio n a l sum  fo r costs sub 
sequent to  th a t date, was p a id  u lt im a te ly  a t L a  
R ochelle  to  C ap ta in  L u c o v ic h , a fte r d ive rs  p ro 
ceedings taken  b y  h im  aga ins t the  p la in tif fs , o u t o f 
th e  proceeds o f th e  cargo. Such paym e n t was 
m ade under and in  pursuance of a ju d g m e n t o f 
the  C iv i l  T r ib u n a l o f L a  R ochelle  o f th e  f ir s t  
instance, dated the  7 th  A u g . 1867.

I t  is sta ted in  pa rag raph  52 o f  th e  special case 
th a t,b y  the  L a w o f F rance , th e  T r ib u n a l o f Com m erce 
had  ju r is d ic t io n  to  o rde r the  said va riou s  surveys o f 
th e  sh ip  and cargo and sta tem ents o f average, and 
to  m ake the  said va rious orders, ju d g m e n ts , and 
decrees, b u t  th a t  i t  is  a c o u rt o f f i r s t  instance  of 
in fe r io r  ju r is d ic t io n , and  its  ju d g m e n ts , o rde rs , 
and decrees are sub jec t to  appeal to  th e  Im p e r ia l 
C o u rt a t P o itie rs , w h ic h , i f  made, is  u s u a lly  
decided in  fo u r  o r five  weeks, and th a t  no appeal 
was taken  on the  p a r t  o f th e  p la in tiffs .

I t  was a d m itte d  also in  th e  case th a t th e  damages 
re fe rred  to  in  paragraphs 8 ,11, and  13 were caused 
b y  the  p e rils  in su re d  aga inst. I t  is  also found  th a t 
the  ry e  w h ich  was sold on the  10 th  Jan. 1867, was in  
M a rch  1866 and in  Jan. 1867, m erchan tab le  rye, 
and such as, i f  i t  had been ca rried  on to  Schiedam  
a t any tim e  between th e  t im e  o f its  la n d in g  at 
L a  R ochelle  and the  t im e  o f its  sale, w ou ld  have 
fe tched a t Schiedam , a p rice  cons ide rab ly  m ore 
th a n  the  to ta l o f  a ll th e  e x tra  expenses p ro p e rly  
in c u rre d  in  respect o f  i t ,  and consequent upon  the
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in te rru p t io n  o f th e  voyage u n d e r the  c ircum stances, 
in c lu d in g  the  e x tra  fre ig h t  o f fo rw a rd in g  i t  to  its  
d es tina tion . I t  is  also a d m itte d  b y  the  defendants 
th a t, i f  the  p ro p o rtio n  o f f re ig h t  payable  upon the 
rye  sold on th e  10 th  Jan., u n d e r th e  said average 
s ta tem en t is  to  be taken  in to  account, and added 
to  th e  e x tra  expenses aforesaid, th e  am oun t w ould  
be m ore than  the rye  w o u ld  have fe tched  at 
Schiedam , i f  fo rw a rded  to  its  d es tina tion  e ith e r in  
M arch  1866 o r  Jan , 1867.

The questions w h ich  arise  in  the  case are : F irs t ,  
w h e th e r the re  was a co n s tru c tive  to ta l loss o f the 
cargo : S econdly, i f  no t, w h e th e r the  p la in t if f  is 
e n tit le d  to  recover any and w ha t p o rtio n  o f the  
expenses u n d e r th e  sue and labou r clause.

F o r  th e  purpose  o f d e c id in g  these questions, 
i t  is  necessary to  cons ider th e  e ffect o f the  p ro 
ceedings and orders o f the  T r ib u n a l o f Com- 
m erce o f  L a  Eochelle . B u t, before  do ing  so, 
i t  m ay be w o rth  w h ile  to  in q u ire  w h a t, u n d e r 
the  c ircum stances, was th e  d u ty  o f th e  capta in. 
I t  is found  in  th e  case (pa rag raph  51) th a t, b y  the  
la w  o f F rance, the  m aste r u n d e r  the  c ircum stances 
Was n o t e n tit le d  to  fu l l  f re ig h t  upon the  cargo 
landed the re  ; b u t th a t  by  A r t ic le  296 of the  Code 
de Commerce, he was bound to  h ire  an o th e r vessel 
to  c a rry  on the  cargo to  its  destination , and i f  
nnable  to  h ire  a vessel, was e n tit le d  to  pro  ra ta  
f re ig h t o n ly ; and th a t th e  law  of A u s tr ia  on th is  
sub ject is  th e  same as th a t of F rance. I t  is fu r th e r  
found th a t  i t  w o n ld  have been p racticab le  to  h ire  
ano the r vessel to  ca rry  on the  cargo to  its  destina
tio n . The  case also states th a t  the p o rtio n  o f the  
cargo th a t was sold by  o rde r o f  th e T r ib u n a l o f Com 
m erce on th e  10 th  Jan. was m erchantable, and 
w ou ld  have fe tched  a t Schiedam  a p rice  consider
ab ly  m ore  than  the to ta l o f a ll the  e x tra  expenses 
p ro p e rly  in c u rre d  and consequent upon the  in te r 
ru p t io n  o f the  voyage, in c lu d in g  the  e x tra  fre ig h t  
° f  fo rw a rd in g  to  its  des tina tion .

I t  is  q u ite  clear, the re fo re , th a t  i f  the  ca p ta in  
ta d  done h is  d u ty  the  p o rt io n  o f th e  cargo sold on 
the  10bh Jan. 1867, w ou ld  have been fo rw a rded  to  
Schiedam, and th a t there  w ou ld  in  the  even t have 
°u ly  been a p a rt ia l loss, th e  p o rt io n  of th e  cargo 
fo rw arded  be ing  o n ly  lia b le  to  pay so m uch  of the  
fre ig h t o f fo rw a rd in g  fro m  L a  E oche ll (Rosseto v. 
Burney, 11 C. B . 176 ; 20 L .  J. 257, C. P .), as ex
ceeded the  o r ig in a l ra te  o f  fre ig h t.  T he  question  

w h a t is  th e  e ffect o f th e  proceedings in  the  
■French co u rts  on th is  s im p le  sta te  o f th e  case ?

I n  th e  v ie w  w h ich  we take , we do n o t consider 
m a te r ia l, fo r  th e  purpose of dea ling  w ith  

the  question , w h e th e r o r n o t the re  was a con
s tru c tiv e  to ta l loss, to  discuss the  e ffec t o f the  
various surveys and orders o f th e  T r ib u n a l 
° f  Com m erce o f L a  E oche lle , p r io r  to  th e  o rder 
oE the  21st Dec. 1866, b y  w hich* the  residue o f the  
cargo was ordered to  be sold, except in  so fa r as 
the g re a t lapse o f t im e  w ith o u t any e ffo rt on the 
Par t  o f the  cap ta in  to  p e rfo rm  h is  d u ty  bears on 
the case. T here  are po rtions  o f those orders and 
ju d g m e n t  no doub t, w h ich  are p ro p e rly  ju d g 
ments in  rem , o r in  th e  n a tu re  of ju d g m e n ts  in  
reu i} and b in d in g  as aga inst a ll the  w orld , and, 
am ongst o thers, as aga ins t b o th  the  p la in t if fs  and 
defendants. B u t, when we come to  the  o rd e r of 

25 th  Jan. 1867, w hereby i t  was declared th a t 
the fre ig h t  fo r  conveyance o f the cargo to  Schiedam 
^ as due fro m  th e  p la in tif fs  to  th e  sh ipow ner (or 
fhe  cap ta in  as h is agent) in  i ts  e n tire ty , i t  cannot 

regarded  as in  th e  n a tu re  o f a ju d g m e n t in  rem,

and apa rt fro m  the  fa c t th a t  the  defendants were no 
pa rties  to  th a t ju d g m e n t, th o u g h  we draw  the  
in ference o f fac t th a t  th e  p la in t if fs  had  such 
no tice  o f i t  (Reynolds  v. F en ton , 3 C- B . 187), thad> 
th e y  m ig h t have appeared and defended, th e re  is  
th is  p e c u lia r ity  in  the  case, w h ich  does no t, so fa r  
as w e are aware, seem to  have occurred  before, th a t 
upon th e  express f in d in g s  in  th e  special case, b y  
w h ich  bo th  pa rties  are bound, th is  p a rt o f the  
ju d g m e n t seems to  be m an ife s tly  erroneous m  
rega rd  to  th e  la w  o f F rance , on w h ich  i t  professes 
to  proceed.

T he  rem a rk  th a t the  defendants were no parties 
to  the  ju d g m e n t e q u a lly  app lies to  th e  ju d g m e n t 
o f th e  7 th  A u g . 1867, o f th e  C iv il T r ib u n a l o f 
L a  Eoche lle , b y  w h ich  the  proceeds o f th e  res idue  
o f th e  cargo a ttached in  the  hands o f Messrs. 
A d m y ra u lt  and S e igne tte  was con firm ed , and 
th e  e n tire  am o u n t of fre ig h t o rdered  to  be paid 
o u t o f  i t .  T he  defendants, there fo re , can h a rd ly  
be b ound  by th e  dec la ra tion  th a t th e  residue 
o f the  cargo w h ich  was sold on the  10 th  Jan. 1867 
shou ld  bear its  e n tire  p ro p o r tio n  to  L a  Rochelle , 
in  a d d itio n  to  th e  e x tra  fre ig h t  o f convey ing  i t  to  
Schiedam , o r b y  the  o rd e r to  pay i t  o u t o f the 
proceeds o f th e  goods. M oreover, even i f  th e  
defendants cou ld  be considered as a t a l l  in d ire c t ly  
affected by  such a ju d g m e n t as b in d in g  th e  p la in 
t if fs ,  th e  question  is  how  fa r, co ns ide ring  the 
fin d in g s  in  th e  case, we shou ld  be bound to  g ive  
e ffect to  i t  as aga inst th e  p la in tiffs .

Ifc is a m a tte r  o f n ice ty  bow fa r a ju d g m e n t ot a 
com petent fo re ig n  c o u rt in  rem, o r between.the same 
parties, is exam inab le  here. The  a u th o rit ie s  on th e  
sub jects are a ll co llected in  S to ry  s C o n flic t o f Law s, 
KK 547 et seq., and in  th e  notes to  Doe v . O live r 
(2 Sm. L .  C. 751 7 th  e d it.), and need n o t be re 
fe rred  to  in  de ta il. , , . ,T

In  th e  la te  case o f  Schibsby v . Westenholz (L . 
Rep. 6 Q. B . 155 ; 24 L .  T . Rep. 93), th e  p rin c ip le  
on w h ich  e ffect is g ive n  to  th e  ju d g m e n ts  of 
fo re ig n  tr ib u n a ls  is s ta ted  to  be, n o t on the  
g ro u n d  m ere ly  o f in te rn a tio n a l co m ity , b u t on the  
g ro u n d  th a t the  ju d g m e n t o f a “ c o u rt o f com pe ten t 
ju r is d ic t io n  ove r th e  defendant im poses a d u ty  o r  
o b lig a tio n  to  pay the  sum  fo r  w h ich  ju d g m e n t is 
g iven , w h ich  th e  co u rts  o f th is  c o u n try  are bound 
to  en fo rce ; and consequen tly  a n y th in g  w h ich  
negatives th a t  d u ty , o r  fo rm s  a lega l excuse fo r  
no t p e rfo rm in g  i t  is a defence to  th e  a c t io n : (bee 
Schibsby v . Westenhok.) T h is  p r in c ip le  is  also 
assumed and  acted on in  G oddard  v . G ray  (24
L .  T . Rep. N . S. 89 ; L .  Rep. 6 Q. B . 139), w here th e  
m a jo r ity  o f th e  c o u rt h e ld  th a t th e  ju d g m e n t was 
b in d in g , n o tw ith s ta n d in g  th a t  i t  proceeded on a 
m is take  as to  E n g lis h  law , w h ich  d id  n o t appear 
to  have been k n o w in g ly  o r pe rve rse ly  acted on.

I n  S to ry ’s C o n flic t o f Law s, th e  e x te n t to  w h ich  
and th e  g rounds on w h ich  a fo re ig n  ju d g m e n t is 
said to  be exam inab le  o r  open to  be im peached 
are thus  sum m ed up  (A r t ic le  607) : “  I t  is  easy to  
u nders tand  th a t the  defendant m ay be able to  
im peach th e  o r ig in a l ju s tice  o f th e  ju d g m e n t b y  
show ing  th a t the  c o u rt had  no ju r is d ic t io n , o r th a t  
he never had any no tice  o f  th e  s u it, o r th a t i t  was 
procured  b y  fra u d , o r th a t  i t  is  ir re g u la r  and bad 
by th e  la w  f o r i  re i jud icatce. T o  such an e x te n t 
th e  doc trin e  is  in te ll ig ib le  and p racticab le . > i n  
Castrique  v. Im r ie  (23 L .  T . R ep. 3 48 ; L .  Rep. 
4 H . o f L .  414), th e  H ouse  o f L o rd s  uphe ld  a decree 
in  rem  o f th e  T r ib u n a l o f Com m erce o f H a v re , in  
w h ich  a decree was made in  c lear v io la tio n  o f
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E n g lis h  law , on th e  g ro u n d  th a t the  fo re ig n  law  
b e in g  ascerta ined as a m a tte r  o f fac t in  the  case, 
th e  F re n ch  co u rt, w ith  eve ry  honest endeavour to  
be r ig h t ,  was lia b le  w ith o u t any fa u lt  to  go w rong 
e ith e r fro m  im p e rfe c t evidence produced before i t ,  
o r m isapprehension  of its  effect. B u t in  th a t case in  
d e liv e rin g  th e  op in ion  o f th e  m a jo r ity  o f the  j  udges, 
B la ckb u rn , J ., speak ing  o f the  ju d g m e n t on m a tte rs  
o f  F re n ch  law , says (2 3 L .T .  R e p .N . S. 348; L .  Rep. 
4 H . o f L .  414), “  we m u s t (at least t i l l  the  co n tra ry  
is  c le a rly  p roved) g ive  c re d it  to  a fo re ig n  t r ib u n a l 
fo r  k n o w in g  its  ow n law  and a c tin g  w ith in  th e  
ju r is d ic t io n  conferred on i t  b y  th a t  la w .”  A n d  in  
th e  case Becquet v . M ‘C a rth y  (2 B . &  A d ., a t 
p . 957), L o rd  T en te rden  had said before, “ we 
o u g h t to  see ve ry  p la in ly  th a t  the  co u rt has de
cided ag a in s t th  e F re n ch  law, before we say th a t th  e ir 
ju d g m e n t is erroneous on th a t g ro u n d ,”  im p ly in g  
th a t i f  i t  c le a rly  appeared to  be w ro ng  the  co u rt 
w o u ld  n o t g ive  e ffect to  the  ju d g m e n t. H ere  the  
c o u rt expressly professes to  proceed on th e  g round  
o f F re n ch  la w ; and, a lth o u g h  th e  p resum p tion  
w ou ld  be th a t the  c o u rt in  d e liv e rin g  ju d g m e n t 
w ou ld  be taken  to  know  its  ow n law , s t i l l  i t  
c lea rly  appears th a t  th a t  law  was n o t fo llow ed, 
and we are p rec luded by th e  fin d in g s  in  th e  case 
fro m  h o ld in g  th a t th e  c o u rt has r ig h t ly  declared 
i t .  T he  c o n tra ry — to  use th e  w ords of B la ckb u rn , 
J .— c le a rly  appears, and, e ith e r fro m  inadvertence 
o r  some o th e r reason, the  fo re ign  t r ib u n a l has gone 
m a n ife s tly  w rong . I t  does n o t profess to  declare 
w h a t is th e  law  o f A u s tr ia . I f  i t  had, th o ug h  
e q u a lly  w rong , we m ig h t have been bound b y  Gas- 
tr ique  v. Im r ie  (sup.) to  have g iven  e ffect to  i t ;  b u t 
i t  is  a decla ra tion  o f F re n ch  law  w h ich  is w rong .

U n d e r  these c ircum stances we are of op in ion  
th a t  the re  is no ru le  o f com ity , and no p rin c ip le  
on w h ic h  we are called upon to  g ive  e ffect to  such a 
ju d g m e n t, and th a t  p ro  ra id  f re ig h t  o n ly  was 
payable on th e  cargo a t L a  R ochelle. I f  then  
freed  from  th e  bu rden  o f the  e n tire  fre ig h t at 
L a  Rochelle, the  case fin d s  th a t  the p o rtio n  o f the  
ry e  sold on th e  10 th  Jan. 1867, w ou ld  have 
rea lised  a t Schiedam m ore  than  enough to  have 
covered th e  e x tra  fre ig h t  fro m  L a  R ochelle , and 
in  th a t  even t, had i t  been fo rw arded, the re  w ou ld  
o n ly  have been a p a rt ia l and no co n s tru c tive  to ta l 
loss: (see Iiosetto  v. G urney  11 0 . B . 176.)

W e  m u s t, however, consider the  e ffect o f the  
o rde r o f th e  21st Dec. 1866, fo r  the  sale o f the  
res idue o f the  goods, and w he ther i t  cou ld  under 
th e  c ircum stances a ppea ring  in  the case, cons ti
tu te  a to ta l loss.

N o w , a lth o u g h  the  sale m ay have been va lid  
and b in d in g , and th e  p la in t if f  m ay the reby  have 
been deprived  o f the  goods : (see Gamm ell v. Sewell 
2 L . T . Rep. N . S. 799 : 3 H . &  N . 617; 5 H . &  N . 
728), s t i l l ,  upon the  facts as found , i t  was a sale o f 
a p o rt io n  o f goods w h ich  i t  was the  d u ty  o f the  
cap ta in  to  have tran sh ip p e d  and fo rw arded , fo r 
w h ich  a sh ip  m ig h t have been h ired  a t L a  
R ochelle , and w h ich  i f  fo rw arded  a t any tim e  
betw een th e  t im e  o f its  la n d in g  a t L a  Rochelle , 
and the  t im e  o f i ts  sale some tw e lve  m on ths a fte r 
w o u ld  have rea lised a t Schiedam  considerab ly 
m ore  than  the  to ta l o f a ll the  ex tra  expenses 
p ro p e r ly  in c u rre d  in  respect o f i t ,  and consequent 
on th e  in te r ru p t io n  of the  voyage.

U n d e r these circum stances, i t  is im possib le  n o t 
to  see th a t, a lth o u g h  the  sh ip  and cargo were 
o r ig in a lly  b ro u g h t w ith in  the  ju r is d ic t io n  o f the  
T r ib u n a l o f Com merce o f L a  R ochelle  b y  p e rils

of the seas, th e  sale o f th is  p o rt io n  o f th e  cargo 
was n o t re a lly  due to  any of the  p e rils  
in su re d  aga inst, w h ic h  had lo n g  ceased to  
operate in  rega rd  to  th is  p o rtio n  o f th e  goods, 
b u t was in  fac t made fo r  the  purpose of pay ing  
advances in c u rre d  th ro u g h  the  cap ta in ’s breach o f 
d u ty . B u t i t  was s trenuous ly  a rgued on beha lf o f 
the  p la in t if fs ,  th a t the  f ir s t  o rde r fo r  sale o f the 
e n tire  cargo con fe rred  on them  the  r ig h t  to  g ive  
no tice  o f abandonm ent, and th a t n o th in g  th a t 
occurred a fte rw ards had varied  the  r ig h t .  W e 
th in k ,  however, th a t the  proceedings in  the case 
w ith  respect to  th e  la s t p o rtio n  o f th e ry e s o ld  (the  
insurance be ing  free o f average), w hen  taken  
tog e th e r w ith  th e  op in io n  we have expressed 
aga ins t the  ob lig a tio n  to  pay th e  en tire  f re ig h t  a t 
L a  Rochelle , are c le a rly  in  co n tra d ic tio n  o f th a t 
supposed r ig h t ; and i t  becomes, there fore , unne
cessary to  consider a fu r th e r  co n ten tio n  o f the  
p la in tif fs , v iz ., th a t th o u g h  acceptance of th e  notice  
has been declined, s t i l l  th e  conduct o f th e  u n d e r
w r ite r  in  in te rv e n in g  in  th e  T rib u n a l o f Commerce 
was evidence o f  such acceptance, and irrevocab le .

B e in g  then  o f op in ion  th a t the re  was no cons truc
t iv e  to ta l loss w ith in  the m ean ing  o f th e  po licy , i t  
rem ains to  consider th e  n e x t question— w hether 
the p la in t if fs  are e n tit le d  to  recover a n y th in g , and 
how  m uch, u n d e r the  sue and la b o u r clause ?

I t  was a rgued on beha lf o f the defendants, th a t a t 
the  tim e  the  rye  was unsh ipped  i t  was in  no 
danger o f to ta l loss, and th a t i t  was unsh ipped 
sole ly fo r  the  purposes and bene fit o f the  p la in t if fs  
B u t i t  is o n ly  necessary to  lo o k  a t th e  rep o rts  
w h ich  are re fe rred  to  in  the  special case, and w h ich  
are to  be taken  as co rre c tly  s e tt in g  fo r th  the sta te  
o f the  cargo a t the  tim e, to  see th a t i t  was in  a state 
o f heat and p a rtia l fe rm e n ta tio n  fro m  sea w a te r, 
w h ich  i f  i t  had been a llow ed to  go on w o u ld  (and 
we fee l constra ined  to  d ra w  th is  in fe rence ), in  
a ll p ro b a b ility  have resu lted  in  such damage 
as to  be an actua l to ta l loss. I t  was neces
sary, theD, fo r the  p rese rva tion  o f some sub
s ta n tia l p a rt o f the cargo, and in  o rde r to  ave rt 
a to ta l loss, to  rem ovo o r u n sh ip  th e  w hole  
cargo.

I t  cannot be contended, since th e  case o f 
K id so n  v. E m p ire  M a r in e  Assurance Com pany  
(L . Rep. 1 0 .  P. 535 ; 2 M a r. L a w  Cas. O. S. 400, 
468), th a t  th e  w a rra n ty  “  free fro m  p a rtic u la r  
average ”  excludes the  opera tion  o f the  su ing  
and la b o u rin g  c la u s e ; and  th a t case is  also an 
a u th o r ity  th a t the  occasion upon w h ich  the  
expenses in  th is  case were in cu rre d , was such as 
to  be w ith in  i t .  A s  to  the  cases o f G reat In d ia n  
P e n in s u la r  Com pany  v. Saunders  (1 B. &  S. 41 ; 
2 B . &  S. 2 66 ; 6 L .  T . Rep. 2 97 ; 31 L . J . 
206, Q. B.), and Booth  v. G a ir  (9 L .  T . Rep. 386; 
33 L . J. 99 ; 15 0 . B ., N . S „ 291), c ited  to  us 
b y  th e  defendants, we need on ly  re fe r to  th e  w ay 
in  w h ich  they  are d is tin g u ish e d  by W ille s , J ., in  
h is learned ju d g m e n t in  K its o n  v . E m p ire  M a rin e  
Assurance Company (sup.).

A  m ore d if f ic u lt  question is as to  th e  am o u n t of 
the  expenses recoverable u nder th is  head. T h is  de
pends, in  o u r op in ion , upon  the am oun t of expenses 
necessary to  a ve rt a to ta l loss, fo r  w h ic h  alone the 
defendants w ere  liab le . T h a t is a m a tte r  w h ich , 
we th in k ,  m u s t be reasonab ly trea ted , and no t 
ju d g e d  too s tr ic t ly .  The  u n sh ip p ing  o f the w hole 
cargo was necessary, in  o rd e r to  its  p reserva tion, 
and to  the separation o f th e  sound p a rt fro m  th a t 
w h ich  was ir re p a ra b ly  damaged. B u t,  once con-
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veyed to  th e  warehouse where th e  separation 
m ig h t take  place, any subsequent care bestowed 
on th a t w h ich  cou ld  n o t be benefited by i t  s u ffi
c ie n tly  to  enable i t  to  be fo rw a rded  to  its  des tin a 
t io n  w o u ld  have been o f no use w ha tever to  the 
residue, and w ou ld  n o t in  any w ay  ha ve co n tr ib u te d  
to  its  p rese rva tion , W e  are o f op in ion , th e re fo re  
th a t the  p la in t if fs  w i l l  o n ly  be e n tit le d  to  recover 
under th is  head th e  expenses o f u n s h ip p in g  the  
■whole and co n vey ing  i t  to  a warehouse w here th e  
separation to o k  place, and o f the  separa tion , and  
th e  expense o f c o n d itio n in g  th a t  p o rt io n  o f i t  
w h ich  was sold on th e  10 th  Jan. 1S67.

A s  th e  case does n o t a ffo rd  us th e  means of 
s ta tin g  the  am oun t o f the  expenses th u s  in cu rre d , 
we th in k  i t  m u s t be re fe rred  back to  th e  a rb i
t ra to r  to  ascerta in  th e  am oun t, a p p ly in g  th e  
p rin c ip le  we have la id  dow n , and th a t fo r  th e  sum  
so found  by th e  a rb itra to r  th e  p la in t if fs  are e n t i
tle d  to o u r  ju d g m e n t.

Judgm ent fo r  p la in tiff's .
S o lic ito r fo r  the  p la in tiffs , M atthews.
S o lic ito rs  fo r  the defendants, M a rk b y , T a r ry ,  

und S tew art.

E X C H E Q U E R  D IV IS IO N .
Beported by H en  T ty  L e iq h , Esq., B a rris te r-a t-L a w .

Tuesday June  27 ,1876.

(B e fo re  K ellt, C .B . and P ollock, B.) 
M ould and another v . A ndrews and others.

S h ip  belonging to several co-owners— R epairs to by 
order o f  the sh ip ’s husband— Cost o f  repa irs  ap 
portioned  between owners in  p ro p o r tio n  to th e ir  
shares in  sh ip— P aym ent by some co-owners in  
cash, an d  by some'by b i l l— B i l l  o f  one co-owner 
d ishonoured— L ia b i l i t y  o f  other co-owners f o r  
am ount o f—P r in c ip a l and surety.

The f o u r  defendants and one B., were the owners, in  
ce rta in  shares between them , o f a sh ip to w h ich  the 
p la in tif fs  by o rde r o f  W ., the sh ip ’s husband, and  
w ith  the a u th o r ity  and consent o f  the defendants, 
d id  ce rta in re p a irs , and  upon the p la in t i f f ’s account 
f o r  such rep a irs  being sent in  to the owners, i t  
was a rranged  between W. and the p la in t if fs ,  th a t 
i t  shou ld  be p a id  p a r t ly  in  cash (subject to d is 
count) and p a r t ly  in  good b ills , and. th a t the 
to ta l a m o u n to n the co n trad sh o u ld  be apportioned  
between the sa id  several owners accord ing a nd  in  
P roportion  to th e ir in terest a n d  the num ber o f  th e ir  
'respective shares in  the sa id  ship. The necessary 
ca lcu la tion  having  been made by W-, the account 
was then p a id  to th e p la in tif fs  th rough W., p a rt ly  
by a cheque o f the defendant, Andrew s, payable  
to W .’8 order and  indorsed by h im  fo r  the am ount 
° f  A nd rew s ’ p roportion , p a r t ly  by cash payments 
from , each o f  the other three defendants fo r  the 
am ount o f  th e ir  respective p roportions, and  p a rt ly  
by a  b i l l  a t s ix  months, d ra w n  by W. on and  
a cceptei by B ., f o r  the am oun t o f  B . ’s p ro p o rtio n  
° f  the sa id  account. B . ’s b i l l  being dishonoured a t 
m a tu r ity  J h e p la in tiffs b ro u g h t th is  action  aga inst 
the defendants to recover f r o m  them, as jo in t  
owners o f the sh ip , the am oun t o f such d is 
honoured b il l ,  in  answer to w h ich  the defendants  
contended th a t the p la in t if fs ,  by ta lc ing B . ’s 
b ill,  an d  g iv in g  h im  time, had placed h is  co
debtors, the defendants, in  a worse p o s itio n , and  
n ecessarily postponed th e ir  remedy aga inst B .,

and  had consequently d ischarged the de fendan ts ; 
but i t  was

H e ld  by the Exchequer D iv is io n  (K e lly , C .B . and  
Pollock, B.), g iv in g  ju d g m e n t in  favour o f  the 
p la in tiffs , and  d ism issing the defendants’ m otion  
to enter a  verd ic t o r a no n su it, th a t the defendant, 
was bound by the mode o f  paym ent adopted, an d  
th a t th a t circumstance d is tingu ished  the case 
f ro m  th a t o f  p r in c ip a l an d  surety.

T h is  was an action b ro u g h t by th e  p la in tiffs  as 
executors o f one R ic h a rd  H o p p e r, deceased, to  
recover fro m  th e  defendants, as jo in t  ow ners of a 
vessel ca lled  th e  K ild a re , th e  sum  of 6461. 7s. 7d., 
th e  balance o f account fo r  w o rk  done by th e  
deceased and by th e  p la in tiffs , as a sh ipb u ild er, 
in  repairs to th e  said ship, un der th e  circum stances  
as set fo rth  in  th e  s ta tem en t of cla im .

1 and 2. T he  p la in t if fs  are th e  executors o f  one 
R ich a rd  H oppe r, deceased, and the defendants are 
jo in t  owners o f a vessel nam ed the K ild a re .

3. One C harles W e a th e rb u rn  was, a t th e  tim e  
when the  repa irs  here in  m en tioned  were o rdered  
and executed, s h ip ’s husband o f the said vessel 
K ild a re ,  and  on o r about the  20 th  M arch  
1875, as such sh ip ’s husband, and under the  
a u th o r ity  and w ith  the  know ledge and consent o f 
th o  defendants, he in s tru c te d  R ich a rd  H oppe r, now 
deceased, to  execute ce rta in  necessary rep a irs  on 
the  K ild a re .

4. I n  pursuance of the  in s tru c tio n s  g iven  as afore
said th e  said R ic h a rd  H o p p e r com m enced to  re p a ir  
th e  K ild a re ,  b u t  d ied d u r in g  the  progress of the 
w o rk , and th e  said repa irs  were com ple ted by the 
p la in t if f  as executors aforesaid- These repa irs  
were com ple ted on o r about th e  5 th  M a y  1875.

5. T he  am oun t charged  by the  p la in t if fs  fo r the 
said repa irs  was 11817. 19s. A n  account show ing  
th is  charge was made o u t aud presented in  o r 
about the  m on th  o f M a y  1875, to  the said C harles 
W e a th e rb u rn , as such s h ip ’s husband as aforesaid, 
and to  th e  defendants, aud no ob jec tion  was then  
o r  has since been made by the  defendants, o r  any 
o f them , o r  b y  th e  said C harles W e a th e rb u rn , or 
b y  aoyone on behalf o f e ith e r o f them , to  the  
q u a lity  o f th e  w o rk  o r the  fa irness o f the  charge 
aforesaid.

6. A f te r  th o  account had been p resented and 
approved  as aforesaid, th e  said C harles W e a th e r
b u rn , a c tin g  as sh ip ’s husband as aforesaid, 
proposed to  th e  p la in t if fs  to  pay th e  am o u n t o f 
charges aforesa id , p a r t ly  in  cash and p a r t ly  b y  
good b ills , to  w h ic h  th e  p la in tif fs  assented. T he  
p la in t if fs  th e re a fte r received paym en t of th e  whole 
am o u n t o f th e ir  charges in  cash and b ills , a llo w in g  
d isco u n t fo r the  am oun t pa id  in  cash.

7. One of the  b ills  so received b y  the p la in t if fs  fro m  
th e  sh ip ’s husband as aforesaid was a b i l l  o f exchange 
fo r  6461.7s. 7d., d raw n  by th e  said Chas. W e a th e r 
b u rn , a c tin g  as aforesaid, upon John  H e n ze ll 
B ruce , one of th e  owners o f the  K ild a re ,  payable 
s ix  m on ths a fte r  the  11th M ay  1875, and accepted 
b y  the  said Jo h n  H e n ze ll B ruce . A t  m a tu r ity  
th e  said b i l l  was d u ly  presented, b u t was d is 
honoured, and  th o u g h  th e  said Joh n  H e n z e ll 
B ruce  and th e  defendants had due no tice  o f such 
d ishonour, they d id  n o t pay and have n o t p a id  the  
said b i l l .  T he  said sum  o f 6461. 7s. 7d. rem a ins 
due to  the  p la in tif fs  in  respect of th e  repa irs  in  
pa rag raph  4 m entioned.

8. T he  de lendants refuse to  pay th e  said 
6461. 7s. 7d , w hereby th is  ac tion  has been rendered
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necessary, and the plaintiffs as such executorB 
claim the 646Z. 7s, 7d. and interest thereon.

I n  h is  s ta tem en t o f defence th e  de fendant 
A n d re w s  a lleged— E irs t ,  th a t  th e  defendants 
w ere  n o t jo in t  ow ners o f th e  K ild a re .

Secondly, he den ied th e  severa l a lle g a tio ns  in  
pa rag raph  6 o f th e  s ta tem en t o f c la im , excep t th e  
la s t th e re o f, w h ic h  th e  de fendan t says is  true .

T h ird ly ,  th a t  th e  said b i l l  o f exchange fo r 
646Z. 7s. Id .,  in  pa rag raph  7 o f th e  clause m en
tio n e d , was received b y  th e  p la in t if fs  fro m  the 
said C harles W e a th e rb u rn , and g ive n  b y  h im  to  
them  in  f u l l  sa tis fac tion  and d ischa rge  of th e  said 
646Z. 7s. 7d. th e re in  m entioned , and  n o t m ere ly  fo r  
and on account the reo f.

F o u r th ly ,  th a t th e  c re d it  o f s ix  m on ths  m en
tio n e d  in  th e  said b i l l  was g ive n  b y  th e  p la in t if fs  
to  th e  sa id  Jo h n  H e n ze ll B ruce , w ith o u t th e  con
sent o r a u th o r ity  o f th e  d e fendan t A nd rew s, and 
he su b m itte d  th a t, i f  even th e  said b i l l  w ere g ive n  
on account o n ly  and  n o t in  sa tis fac tion , s t i l l  th a t  
th e  said de fendant was in  th e  pos itio n  o f a su re ty  
o n ly  fo r  th e  said Jo h n  H e n z e ll B ruce , and th a t  he 
was d ischarged  b y  such g iv in g  o f t im e .

F i f th ly ,  th a t  th e  said Chas. W e a th e rb u rn  d id  
n o t in s tru c t  th e  said R . H op p e r, deceased, to  
exeoute, n o r d id  th e  said R . H o p p e r and th e  
p la in t if fs  jo in t ly  execute th e  said repa irs  fo r 
th e  defendants jo in t ly ,  o r  on th e ir  jo in t  c red it. 
T he  said rep a irs  were executed on th e  te rm s 
th a t  th e y  shou ld  be pa id  fo r  b y  the  defendants 
and  th e  said John  H e n ze ll B ru ce  and one M a r ia n  
S h e r if f  seve ra lly  and  ra te a b ly , in  p ro p o rtio n  
to  th e  severa l in te re s ts  in  th e  said vessel, 
and th a t  no one o f them  should  be lia b le  fo r  the  
o thers  o r  beyond th e  am oun t o f such p ro p o rtio n  as 
aforesaid.

S ix th ly ,  th a t th e  defendants and th e  said John  
H e n z e ll B ru ce  and M a r ia n  S h e r iff  p a id  th e ir  
severa l p ro p o rtio ns  o f th e  said account, o r sa tis 
fied  and  d ischa rged  th e  same b y  g iv in g  b ills  
in  accord and sa tis fac tion  th e re o f resp e c tive ly , and  
w h ich  th e  p la in tif fs , as such executors aforesaid, re 
ce ived in  such accord and sa tis fac tion  as aforesaid.

S e ve n th ly , he den ied th a t th e  sum  o f 6467. 7s. 7d. 
o r any p a rt thereo f, rem a ined  o r was due to  
th e  p la n t if fs  as in  th e  seven th  pa rag raph  of th e  
c la im  m entioned.

I n  th e  even t o f th e  p la in t if fs  e s ta b lish in g  an 
o r ig in a l jo in t  l ia b i l i t y  o f th e  defendants, w h ich  
th e  de fendan t A n d re w s  d isp u ted , he in  th a t  even t 
said as fo llow s :

E ig h th ly ,  a fte r th e  accru ing  o f th e  p la in t if f ’s 
c la im  and before  action , and a fte r  th e  death  
o f th e  said R . H oppe r, i t  was agreed b y  and 
betw een th e  defendants and  the  said B ruce  and 
S h e riff, and th e  p la in t if fs  as executors as aforesaid, 
th a t  each o f th e  defendants and th e  said B ru ce  and 
S h e riffs  shou ld  pay in  cash, sub jec t to  d iscoun t, o r 
g iv e  b il ls  in  f u l l  fo r th e ir  several shares o f th e  said 
account respec tive ly  ra te a b ly  in  p ro p o rtio n  to  
th e ir  respective  in te re s ts  in  th e  said vessel, and 
th a t  in  cons ide ra tion  th e re o f the  p la in tif fs , as exe
cu to rs  as aforesaid, shou ld  rece ive such paym en t 
o r b i l ls  resp e c tive ly , in  fu l l  sa tis fac tion  and d is 
charge o f th e ir  c la im  aga inst th e  said defendants, 
and th e  said B ru ce  and S h e r if f ; and th e  defen
dan ts and  th e  sa id  B ruce  and  S h e r iff a cco rd in g ly  
th e n  pa id  in  cash, sub ject to  d iscoun t, o r  gave 
b il ls  fo r  th e ir  said severa l shares as aforesaid, and 
th e  p la in t if fs  as such executors as aforesaid, then

accepted and received th e  same in  fu l l  sa tis fa c tion  
and d ischarge  o f th e ir  cla im .

N in th ly ,  in  th e  a lte rn a tive  th e  de fendant 
A n d re w s  said th a t,  a fte r  th e  a cc ru in g  o f the  
p la in t if fs ’ c la im  and  before action , and a fte r  
th e  death  o f th e  said R . H o p p e r, i t  was agreed 
b y  and between th e  p la in tif fs , as executors 
as aforesaid, and th e  de fendant A n d re w s , th a t 
in  cons ide ra tion  th a t  he w ou ld  d raw  and  d e live r 
to  th e  p la in t if fs  a negotiab le  in s tru m e n t ( th a t 
is  to  say), a cheque on ce rta in  bankers , p a y 
able to  the  o rd e r o f th e  p la in tif fs , fo r  th e  sum o f 
140Z. 7s., th e  p la in t if fs  should accept and receive 
th e  said cheque in  fu l l  sa tis fac tion  and  d ischarge 
o f th e ir  c la im  aga inst h im ; and he acco rd ing ly  
d rew  and de live red  to  th e  p la in tif fs  such cheque 
as aforesaid, and th e n  accepted and received 
the  same in  fu l l  sa tis fa c tion  and d ischarge of th e ir  
c la im  aga inst h im .

T e n th ly  he denied th a t  th e  sa id  C. W e a th e rb u rn  
and th e  defendants re sp e c tive ly  had due notice  
o f d ish o n ou r o f  th e  said b i l l ,  and th a t  th e  same 
was d u ly  presented fo r  paym en t as alleged.

T h e  de fendant A rm s tro n g  in  h is  s ta tem en t of 
defence a d m itte d  th e  1st, 3 rd , 4 th , and 5 th , and 
den ied the  6 th  and 7 th  paragraphs o f the  s ta tm e n t 
o f c la im , and alleged th a t  each o f th e  defendants 
was (as th e  p la in t if fs  w e ll knew ) an ow ner o f 
ce rta in  shares in , and n o t one of several jo in t  
owners of, th e  K ild a re ,  and th a t  i t  was before 
action  agreed between th e  p la in t if fs  and th e  said 
several owners o f th e  said shares, th a t  th e  p la in 
t i f f ’s account shou ld  be apportioned  between the 
said ow ners in  p ro p o rtio n  to  th e  n u m b e r of th e ir  
shares; and each ow ne r a cco rd in g ly  (except the  
said J . H . B ruce ) p a id  h is  p ro p o rtio n  o f the  said 
account, and th e  said J. H . B ruce  pa id  h is p ro p o r
t io n  b y  the  said b i l l  o f exchange, and th e  defen
d a n t A n d re w s  pa id  h is  p ro p o rtio n  b y  a cheque, 
and th e  de fendant A rm s tro n g  and th e  o th e r 
owners each p a id  h is  p ro p o rtio n  in  cash; th a t  the  
said b i l l  o f  exchange and cheque were re sp e c tive ly  
rece ived b y  th e  p la in t if fs  in  fu l l  d ischarge  and 
sa tis fac tion  o f a ll c la im s aga in s t th e  said Bruce 
and A n d re w s  re s p e c tiv e ly ; and th a t  th e  o r ig in a l 
jo in t  l ia b i l i t y  ( i f  such ever exis ted) o f the  defen
dants,had been changed in to  a separate l ia b i l i t y  by  
reason o f the  m a tte rs  he re inbe fo re  a lleged,and the  
separate l ia b i l i t y  o f the  de fendant A rm s tro n g  had 
been d ischa rged  by th e  paym e n t aforesaid, and 
th a t th e  de fendan t A rm s tro n g  was d ischarged  
fro m  a ll l ia b i l i t y  by  reason o f th e  be fore  m en tioned  
d ischarge  o f  th e  said B ruce  and A n d re w s  respec
t iv e ly  ; and th a t th e  p la in t i f f  w e ll kn e w  o f th e  re 
la tio n s h ip  e x is tin g  between th e  ow ners o f the 
“  K ild a re ,”  and th a t  th e  de fendant A rm s tro n g  ( if  
lia b le  a t a ll beyond h is  said p ro p o rtio n ) was liab le  
as s u re ty  o n ly , and th e  p la in t if fs  b y  ta k in g  the  
said b i l l  and g iv in g  tim e  to  the said B ruce, w ith o u t 
th e  know ledge  and consent of th e  de fendan t A r m 
s tro n g , th e re b y  d ischa rged  th e  la t te r  fro m  a ll 
l ia b il i ty  as sure ty .

T he  sta tem ents o f  defence o f th e  o th e r defen
dants, B le n k in so p p  and C la rke , were su b s ta n tia lly  
to  th e  same effect, as those o f  th e  defendants 
A n d rew s and A rm s tro n g  here inbefore  set fo rth .

T he  p la in tif fs  b y  th e ir  re p ly  jo ined  issue w ith  
th e  defendants upon  th e ir  several defences.

A t  th e  t r ia l  before M e llo r, J., a t th e  S p r in g  
Assizes, 1875, fo r  N o rth u m b e rla n d , a t N ew castle- 
upon-T yne , th e  facts appeared to  be su b s ta n tia lly  
as stated in  th e  p la in tif fs ’ s ta tem en t o f c la im . The
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m anager o f th e  p la in tif fs  also s ta ted  th a t  w hen  he 
to o k  th e  de fendant A n d re w s ’ cheqne, he was n o t 
aware, and indorsed  i t  w ith o u t n o tic in g , th a t  th e  
la tte r  had inse rted  in  th e  b ody  o f i t  th e  w ords 
“  in  f u l l  o f H u g h  A n d re w s ’ p ro p o rtio n  o f re p a irs ,”  
and th a t he (the m anager) had no in te n tio n  o f 
ta k in g  th e  cheque “  in  f u l l  ”  o f such p ro p o rtio n , 
o r o f d isch a rg in g  A n d re w s  fro m  a ll fu r th e r  l ia 
b i l ity .

A  v e rd ic t wrb fo u n d  fo r th e  p la in t if fs  fo r  
6461. 7s. 7d., and th e  learned  ju d g e  d ire c te d  th a t 
ju d g m e n t shou ld  be en tered  fo r  th e  p la in t if fs  fo r 
th a t am oun t and th e ir  costs, w ith  leave to  the  de
fendants ’ counsel to  m ove to  e n te r th e  v e rd ic t  fo r  
the  defendants, o r a n o n su it.

Herschell, Q .C. and J . Edge, fo r  th e  de fendant 
A nd rew s, m oved to  en te r ju d g m e n t o r a n o n s u it 
accord ing ly .

L it t le r ,  Q,C. and H u g h  S h ie ld , appeared fo r  the  
th ree  o the r defendants.

M 'C ly m o n t, fo r the  p la in t if fs ,  appeared in  oppo
s it io n  to  th e  m otion.

Herschell, Q.C., s ta ted th e  facts o f  th e  case and 
the  p o in t re lie d  on b y  th e  defendants a t the  
tr ia l.  [K elly , C .B .— D id  i t  appear th a t  th e  de
fendants kn e w  o f B ruce ’s b i l l  b e in g  g ive n  and 
accepted b y  th e  p la in t if fs  P]

M 'C ly m o n t fo r the  p la in t if fs .— I t  was a d m itte d  
th a t W e a th e rb n rn  was th e ir  agen t and sh ip ’s- 
huaband, and th a t  he had a u th o r ity  to  a rra n g e  a ll 
m atte rs  re la t in g  to  the  paym en t of th e  repa irs  o f 
the ship.

Herschell, Q .C.— I t  was a d m itte d  th a t  the  w o rk  
Was done on th e  em p loym en t o f th e  defendants, 
and th a t  th e  account was in  th e  f ir s t  case p ro p e r ly  
sent in  to  th e m . B u t  th e  ques tion  is, assum ing  
the  o r ig in a l jo in t  l ia b i l i t y  o f th e  severa l defen
dants, w h e th e r o r n o t th e  p la in t if fs ,  b y  th e ir  
conduct, have d ischarged  them . T he  s h ip ’s-hus- 
band d iv id e d  th e  to ta l am oun t o f th e  account in to  
shares, p ro p o rtio n e d  to  the  in te re s t o f each p a rt 
owner in  the  sh ip , and then  handed to  th e  
p la in tif fs  b i l ls  and cheques fo r  these separate 
am ounts. T he  p ro p o r tio n  o f the  defendant 
A nd rew s o f th e  account bo d iv id e d  was 147Z. 11s., 
and fo r th a t  am o u n t he gave to  th e  p la in tif fs  h is 
cheque, payable to  the  o rde r o f the  p la in t if fs  “  in  
fu ll o f H u g h  A n d re w s ’s p ro p o rtio n  o f the  costs 
° f  repa irs  to  K ild a re ."  and A n d re w s  believed, 
fh a t th e  p la in t if f  b y  accep ting  such cheque, 
d ischarged h im  fro m  a ll fu r th e r  l ia b il i t y .  The  
P la in tiffs , o r  th e ir  m anager indo rsed  th is  cheque, 
and rece ived th e  m oney, b u t  th e y  allege th a t  
fhey  accepted i t  and p a id  i t  in to  th e ir  b ank  
w ith o u t n o t ic in g  th e  p e c u lia r  fo rm  in  w h ich  
l t  was d ra w n , and th a t th e y  neve r in tended  n o r 
agreed to  d ischarge th e  defendant A n d rew s fro m  
Ms jo in t  l ia b il i t y .  A t  th e  same tim e  th a t 
A ndrew s gave h is  cheque, B ruce , ano the r o f the  
Part owners, gave h is  b i l l  a t s ix  m ou ths fo r  h is  p ro 
p o rtio n  o f th e  repa irs , a m o u n tin g  to  646L 7s. 7d., 
w h ich  was d ishonoured  a t m a tu r ity ,  and the  
am ount o f th a t  b i l l  is  now  c la im ed fro m  the o th e r 
Jo in t ow ners, th e  fo u r  defendants in  th is  action, 
f f  is s u b m itte d  th a t th e  p la in t if fs ,  u nder th e  c ir 
cumstances, have d ischarged  th e  defendants, 
because by g iv in g  t im e  to  one jo in t  d e b to r they  
bave placed th e  o th e r jo in t  deb to rs  in  a worse 
position . H a d  th e y  in s is te d  on cash, and had 
•oruce been unable  to  pay i t ,  th e  de fendant 
A ndrew s and th e  ow ners m ig h t have pa id  B ru ce ’s 
P roportion , and a t once have sued h im ; b u t b y  the

A ndrews and others. [E x . D iv .

act o f th e  p la in t if fs  th e  de fendan t’s rem edy aga inst 
B ruce  has been necessarily  postponed. T he  ques
t io n  then  is, Is  i t  com peten t to  the  p la in t if fs  to  
postpone a ll rem edy aga ins t one p a r t  ow ner, and 
y e t re ta in  a ll th e ir  r ig h ts  aga inst th e  o th e r ? T he  
p resen t case m ay be p u t as on6 o f  p r in c ip a l and 
su re ty , w here  th e  s u re ty  is  d ischarged  b y  tim e  
be ing  g ive n  to  th e  p r in c ip a l d e b to r w ith o u t the 
assent o f the  su re ty . There  is, I  am  bound  to  say, 
a case o f K eay  v. F enw ick, decided th is  week 
in  th e  C o u rt o f A ppea l, c o n firm in g  th e  decis ion o f 
the  C o u rt o f C om m on Pleas (n o t re p o rte d ), w h ic h  
I  o u g h t to  m en tio n , th o u g h  i t  is, I  fea r, v e ry  m uch 
aga inst the  co n te n tio n  now  u rged  on beha lf o f the  
presen t defendants. [K elly, C .B .— T h a t is  a new 
case. A re  th e re  any o ld e r caseB in  p o in t ?] 

H ’ O lym ont.— I t  iB su b m itte d  on th e  p a r t  o f  th e  
p la in t if fs  th a t th e  cases o f R ob inson  v . Read  (9
B . &  C. 449 ; 7 L .  J., O. S., 236, K .  B .), W h itw e ll v . 
P e r r in  (4  C. B ., N . S., 412), and M itcheson  v . 
O live r (5 E . &  B . 4 4 3 ; 25 L .  J . 39, Q .B .) are espe
c ia lly  in  p o in t.

Herschell, Q .C — T he cases c ited  can, I  th in k ,  
be d is tin g u ish e d  fro m  th e  p resen t one. T he re  
is, how ever, m ore d if f ic u lty  in  d is t in g u is h in g  
K eay  v . Fenw ick. I n  th a t case th e  th ree  de
fendants were p a rt ow ners o f a sh ip  w h ich  th e  
m anag ing  ow ner had sold w ith o u t th e  k n o w 
ledge o f h is co-owners, who, however, subsequen tly  
ra tif ie d  th e  sale. The  m anag ing  ow ne r th e re a fte r  
w ith o u t th e  know ledge o f  h is  co-ow ners, gave b ills  
a t th ree, s ix , and n in e  m on ths  to  th e  p la in t if fs  fo r  
com m ission in  connection  w ith  th e  sale, w h ich  
b ills  were d ishonoured  a t m a tu r i t y ; and  the  
defendants b e in g  thereupon  sued b y  th e  p la in t if fs ,  
u rg e d  th a t, by  ta k in g  th e  b il ls  fro m  one co-ow ner 
w ith o u t th e  know ledge  o f th e  o thers , the  p la in t if fs  
had  d ischa rged  th e  o thers, to  w h ich  th e  p la in t if fs  
re p lie d  th a t  i t  was n o t a case o f  v o lu n ta ry  c re d it 
fo r  the reason th a t  in  ta k in g  these b ills  th e y  
had ta ke n  a ll th e y  cou ld  get, and th e  co u rt, b o th  
below  in  th e  Com m on Pleas and on appeal decided 
in  th e ir  favou r. T he  o n ly  su b s ta n tia l d is t in c tio n  
w h ich , as i t  appears to  me, can be suggested is, 
th a t  in  the  p resen t case th e  p la in t if fs  m ig h t  have 
had cash a t f ir s t  had th e y  chosen to  in s is t on i t .

M 'C ly m o n t.—  T he  p la in t if fs  w ere n o t o n ly  
w il l in g  b u t anx ious to  take  cash, and o ffe red  d is 
coun t fo r  i t .  T he  b ills  w ere g ire n  to  th e  p la in t if fs  
n o t b y  one p a rt ow ner beh ind  th e  b ack  o f th e  
o the r, b u t  by  th e  Bhip’s husband, a c tin g  as the  
com m on agent o f  a ll th e  owners, in  th e  usua l a n d  
o rd in a ry  course o f h is  d u ty  as such agent. I f  th e  
p resen t case d iffe rs  a t a ll fro m  th a t  o f K eay  
v. F en w ick  i t  is , I  s u b m it, in  be ing  a fa r  s tro n g e r 
case in  fa v o u r o f th e  p la in tiffs .

K elly, C .B .— T he  defendants in  th e  p resen t 
case were I  th in k  c le a r ly  bound b y  th e  mode o f 
paym en t a d o p te d ; and t h a t , I  th in k ,  d is tin g u ish es  
th is  case from  th a t o f  p r in c ip a l and s u re ty , and 
re a lly  takes th e  g ro u n d  fro m  u n d e r M r. H e rs c h e ll’ s 
feet. W e  are bound by th e  a u th o r ity  o f th e  case in  
th e  C o u rt o f A ppea l, w h ich  he has c ite d  to  us, and 
i t  is n o t necessary to  go in to  th e  questions o f de
ta il.  The  defendants’ m o tion  to  en te r a v e rd ic t fo r  
th e m  m u s t the re fo re  be d ism issed, and the  p la in 
t i f fs  m us t have ju d g m e n t w ith  costs.

P ollock, B. concurred.
J u d g m e n t  f o r  t h e  p l a i n t i f f s  w i t h  c o s ts .

S o lic ito r  fo r the p la in tif fs , John  T ucke r, a gen t fo r
T. W. S tew art, N ew castle -upon-T yne .
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S o lic ito rs  fo r  th e  de fendan t A n d re w s , W ill ia m 
son, H i l l ,  and Go., agents fo r  Ing ledew  and  Daggett, 
N ew castle -upon-Tyne.

S o lic ito r  fo r  th e  de fendan t A rm s tro n g , John  
Scott, agent fo r J . A. B ush, N ew castle -upon-Tyne , 

S o lic ito rs  fo r  th e  de fendant B lenk insop , P yke, 
I r v in g ,  and P yke, agents fo r  J. G. and J . E . Joel,
N ew castle -upon-Tyne .

S o lic ito rs  fo r  the  de fendant C la rke , P a ttiso n , 
W igg  and Go.

A D M IR A L T Y  D IV IS IO N .
Reported by J. P. A s p in a l i , and P. W. RAiKES.Esqrs., 

Barristersat-Law.

N ov. 8 and  9, 1876.
T he Cadiz and the  B oyne.

Salvage, agreement f o r  apportionm ent— A d d it io n a l 
salvage outside agreement—Persons not a c tu a lly  
engaged in — Costs.

W hen persons agreetorender a  salvage service and  to 
a p p o rtio n  the salvage in  a  p a r t ic u la r  w ay, and  
fu r th e r  salvage services are rendered, no t con
tem pla ted by the agreement, the whole body o f  
salvors are en titled  to share in  the rew ard , 
and  not o n ly  those a c tu a lly  engaged in  the 
fu r th e r  salvage operations.

Costs o f a l l  pa rties  were ordered to be p a id  out o f 
fu n d  in  c o u rt, except a defendant's, in  conseguence 
o f  h is  m isconduct to his co-salvors.

This was a cause fo r  the  d is tr ib u t io n  o f salvage 
earned by th e  p la in t if fs  and de fendan ts  in d iv in g  
opera tions ca rried  on fo r  the purpose o f sav ing  
cargo, &c., fro m  the  w recks o f th e  S.S. C adiz  and 
Boyne, near B res t, in  France.

T he  C adiz  had gone on shore and sun k  in  M a y  
1875, and in  th e  same m o n th  an “  A ssocia tion  fo r 
th e  P ro te c tio n  of C om m erc ia l In te re s ts  as respects 
W re cked  and Dam aged P ro p e rty ,”  engaged w ith  
de fendan t Sam uel E dw ards, w h o  s igned a ll agree
m ents as E dw ards  and Co., and w ho was a d iv e r  
b e lo n g ing  to  W h its ta b le , to  salve the  cargo in  
w h ic h  they  were in te rested , a t the  ra te  o f 15 pe r 
cent, fo r  q u ic k s ilv e r  and lead, and 5 pe r cent, fo r 
specie, 5 pe r cent, on va lue  o f a h u n tin g  k n ife  
va lued  a t 70001., and 30 pe r cent, on a l l  o ther 
cargo, and th e  o th e r pa rties  in te res ted  in  the  
cargo made s im ila r  agreem ents as to  th e ir  
po rtions .

Sam uel E dw ards com m unica ted  w ith  people a t 
W h its ta b le , w ho engaged a t th a t  p lace the  pe r
sons re q u is ite  to  enable h im  to  c a rry  o u t the  
service.

I t  appeared th a t th e re  w ere th re e  m ethods in  
w h ich  i t  was cus tom ary  am ongst W h its ta b le  d ive rs  
to  apportio n  salvage earned by d iv in g  operations.

(1.) T h a t a llo w in g  th ree  shares fo r those w ho 
■were a c tu a lly  d iv in g , th re e  shares to  the  ow ner 
o f each sm ack em ployed, and tw o  to  the  ow ner 
o f each d iv in g  a p p a ra tu s ; the o th e r men should 
each take  s ing le  shares, and boys a h a lf  o r  th ree- 
q u a rte r share, acco rd ing  to  th e ir  a b il ity .

(2.) T h a t the  shares be ing  estim ated  in  the  same 
w ay as above, the  m en and boys engaged to  assist 
should o n ly  take  h a lf o f th e  shares, and receive 
fro m  those w ho had engaged them  10s. a week and 
an allowance equal in  am o u n t to  h a lf  th e ir  food in  
exchange fo r th e  o th e r ha lf.

(3.) T h a t th e  shares be ing  s t i l l  estim a ted  in  th e  
same way, the  m en engaged to  assist shou ld  re-

ceive wages o f  1Z. p e r week and  th e ir  food fro m  
th e  persons w ho  had engaged them , w ho received 
th e  w hole  o f the  shares in  exchange.

A t  f irB t a sm ack ca lled  th e  R om p, w ith  a crew  of 
s ix  hands, was engaged to  come o u t to  B re s t to  
assist, and the re  was a d isp u te  between the  parties  
as to  w h e th e r h e r c rew  had been engaged in  the  
f ir s t  o r  second o f the  above methods.

A f te r  they  had w o rked  some tim e , ano ther 
sm ack, the  A n n  E lizabe th , was also engaged to 
assist ; h e r crew  be ing , i t  was a d m itte d , engaged 
b y  he r ow ner on th e  3rd  m e thod  ; w h ils t  the  sal
vage operations were proceed ing , on th e  n ig h t  of 
th e  13 th  A n g . 1875, a l ig h t  was seen and cries 
heard fro m  a vessel ap p a re n tly  in  d is tress ; some 
o f th e  m en w en t o ff  in  th e  boats be long ing  to  the 
smacks, and on th e  way m et a barque  s tand ing  
in to  danger, w h ich , a fte r  re ce iv in g  no tice  o f he r 
pos ition , p u t  o u t to  sea in  safe ty ; th e  boats a fte r 
w ards m e t several boa ts w ith  some passengers on 
board th e m ,fro m  th e  R o ya l M a il S team ship  Boyne, 
and le a rn t th a t the  l ig h t  th e y  had seen and cries 
th e y  had heard proceeded fro m  th a t  vessel, w h ich  
had ru n  on th e  rocks  ; th e  sm ack’s boats then  
tow ed and p ilo te d  th e  Boyne’s boats to  the  is land  
o f M a lines, o ff w h ich  the sm ack la y , fo r  w h ich  
service 20Z. was pa id  to  and shared by a ll the  p e r
sons engaged.

I n  th e  m o rn in g  th e  de fendant, Sam uel E dw ards, 
d rew  u p  a co n tra c t on board one o f th e  smacks to 
salve specie and d iam onds, o f w h ich  the re  were a 
la rg e  am o u n t on board  the  Boyne, a t 10 per cent., 
and w en t on board th a t vessel and go t the  cap ta in  
o f he r to  accept th e  c o n tra c t ; he then , w ith  the 
assistance o f some of th e  crew  o f th e  A n n  E lizabe th , 
and, as i t  was subsequen tly  proved, tw o  o f th o  
crew  of the  R om p, g o t one o f th e  d iv in g  appara tus 
on board th e  Boyne, and  began to  d ive , and in  a 
v e ry  s h o rt space of t im e , about an h ou r, succeeded 
in  recove ring  24.700Z. w o rth  o f specie and 
d iam onds ; d u r in g  th a t day th e  re s t o f th e  crews 
o f the  tw o  smacks were em ployed, some in  g e tt in g  
th e ir  smacks in  readiness to  convey the  passengers 
fro m  M alines  to  L a  Conquête, th e  nearest to w n  on 
th e  m a in  land , and o thers in  n a v ig a tin g  the Rom p  
to  th e  Boyne, and keep ing  he r in  readiness to  
assist in  any w ay th a t m ig h t be necessary. On 
th e  n e x t day the  crews saved the  m ails  and a 
la rg e  p o rt io n  o f  th e  passengers’ baggage ; subse
q u e n tly  th e  salvage operations on th e  Cadiz  were 
resum ed.

T he  p la in tif fs , a p o rtio n  o f th e  crew  of the  Romp, 
n o t be ing sa tis fied  w ith  th e  accounts rendered to 
th e m , on th e  close o f the operations fo r the  year, 
commenced p roceedings fo r  an account in  the H ig h  
C o u rt o f Justice , and assigned the  cause to  the 
C hancery D iv is io n  in  the  R o lls  C ou rt.

O n the  1 3 th  N o v . 1876, the  M aste r o f the  R o lls  
ordered the cause to  be tran s fe rre d  to  the A d m i
ra l ty  D iv is io n  : (H u m p h rey  v . E dw ards, W e e k ly  
N otes, 1875, p. 208.)

O n  th e  16 th  Dec. 1875, a s ta tem en t o f c la im  was 
de live re d  on b e h a lf o f W il l ia m  H u m p h re y  and 
th ree  o thers  o f th e  crew  o f th e  Rom p, p ra y in g  fo r  
an account on th e  basis o f d iv is io n  (N o . 1), and 
c la im in g  to  d iv id e  th e  to ta l sa lva g e io to  16Jshares 
aga ins t Sam uel E dw ards, th e  R oya l M a il Steam 
P acke t Com pany, w ho were owners of th e  Boyne, 
and the  A ssoc ia tion  fo r  the  P ro te c tion  o f C om m er
c ia l In te re s ts , as respects w recked  and  damaged 

i p ro p e rty .
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T he  16J shares were m ade up  as fo llow s :
The owner of the smack Romp................  3 shares
W illiam  Rigden (diver), ........• ••••••........  3
Samuel Edwards (diver), defendant ......  3
W illiam  Humfrey, p la in t if f ....................  1
W illiam  Ashby, p la in tiff .........................  1
George Humphrey ....................................  1
John Humphrey, p la in tiff......................... 1
Ethelbert Edenden, p la in tiff .................. 1
Richard Edwards.......................................  1
Joseph Hay (boy) ......... .........................  2

Frederick P ieroe.......................................  b

T o ta l.................................... 16J shares
I t  subsequen tly  appeared th a t  Joseph D a y  was 

n o t a boy, and, there fore , was e n tit le d  to  a fu l l  
share, and th a t  th e  d iv in g  apparatus em ployed 
e n tit le d  its  ow ner to  2 shares, so m a k in g  u p  a 
to ta l o f 19 shares, and th e  s ta tem ent o f c la im  was 
amended acco rd ing ly . T he  p la in t if f  also a l
low ed th a t  such sums as had  been pa id  o r w ere 
due to  the  crew  and ow ner o f th e  A n n  E lizab e th  
should be ta ke n  in to  account.

O n th e  21st Dec. 1875, th e  s ta tem en t o f c la im  
was ordered to  be amended by add ing  th e  five  
o th e r persons above enum erated as defendants. 
Three  o f them  had been co-adventu re rs w ith  
Sam uel E dw ards fro m  th e  b e g in n ing , and the 
o the r tw o  were persons b e lo n g ing  to  th e  Romp, 
w ho raised no o b jec tion  to  the  accounts rendered 
by Sam uel Edw ards.

O n th e  6 th  Jan. th e  de fendant sa lvors de livered 
sta tem en t o f defence, c la im in g  to  have th e  am ount 
a ris in g  fro m  th e  C adiz  d iv id e d  in to  3 1 f shares, to  
be d is tr ib u te d , as to  th e  Rom p's  c rew  on p lan  
(N o. 2), and as to  the  A n n  E lizabe th  on  p lan  (N o . 3), 
and th a t th a t  fro m  the  Boyne  shou ld  o n ly  be 
d iv id e d  am ongst those a c tu a lly  engaged in  the  
opera tion . T he  31} shares were made up  as 
fo llow s :

The owners of the smack Romp ............... 3 shares
The owners of the A nn Elizabeth ...........  3
The owners of the two diving apparatus 4
W illiam  Rigden (diver) defendant...........  3
Samuel Ert wards (diver), defendant .......  3
Frederick Pearce, defendant ................... 1
Joseph Day, defendant ..............................  j
Richard Edwards, defendant ................... 1
W illiam  Humphrey, p la in tiff ................... 1
W illiam  Ashby, p la in tiff ..........................  |
John Humphrey, p la in tiff.........................  2

Ethelbert Edenden, p la in tiff...................... |
George Humphrey, defendant..................  2

The remaining ^ shares to the four last 
mentioned persons to be taken by the
original adventurers ................ — ••••••• £ ’ »

Five persons crew of the A nn Elizabeth 5 ,,
One boy „  ,» |  *»
Two French pilots ...................................... 2 ”

T o ta l.311 shares
On the 9 th  M a rch  the  p la in tif fs  rep lied , jo in in g  

issue on the  s ta tem en t o f defence, and deny in g  the 
erttp loym en t o f th e  F re n ch  p ilo ts  except on 
0 rd in a ry  wages.

On th e  5 th  M ay  1876 th e  p lead ings were fu rth e r  
amended by jo in in g  the  ow ner, m aster, and crew 

the A n n  ' E lizabe th  as p la in tif fs , and add ing  
tw o m ore shares in  respect o f a second d iv in g  
aPparatus. T he  sums of m oney due fo r  salvage 
fro m  th e  va rious p a rtie s  in te res ted  in  the C adiz , 
and fro m  the R oya l M a il S team ship  Co., the 
owners o f th e  B oyne , u nder th e  agreem ents 
Were paid in to  co u rt, and on the 2nd and 5 th  M ay  
1875 the  case came on fo r  hea ring . A f te r  hea rin g

th e  p a r t ia l exam ina tion  o f one w itness on each 
side, th e  case o f th e  salvage o f th e  C adiz  as 
d is tin g u ish ed  fro m  the  Boyne  was re fe rred  to  the  
re g is tra r  to  re p o rt on the  basis o r  modes o f ca l
c u la tio n  adopted by the p la in tiffs  and by th e  defen
dants respective ly , o r any m od ifica tio n  o f the  said 
respective bases o r modes of ca lcu la tion  rendered 
necessary b y  th e  accounts and vouchers produced. 
The  re g is tra r  sat on th e  12th and 13 th  J u ly , and 
on 25th J u ly  1876, made h is  re p o r t d isa llo w in g  7 
per cent, o u t o f a c la im  o f 10 per cent, on the  
w hole  salvage fo r com m ission (as i t  appeared th a t 
o n ly  3 per cent, was a c tu a lly  paid to  o the r parties, 
th e  defendant, Sam uel E dw ards, rese rv ing  7 pe r 
cent, fo r  h im s e lf and h is  o r ig in a l co-adventu re rs, 
b u t  no t g iv in g  the  o ther salvors any no tice  o f th e ir  
in te n tio n , b u t  ch a rg in g  the  whole 10 per cent, as 
K e rro s ,th e  agent's, com m ission),m akingsom e o ther 
deductions, and fin d in g  th a t th e  num ber o f shares 
in to  w h ic h  the  am oun t due fo r  salvage before the 
a r r iv a l o f th e  A n n  E lizabe th  should be d iv id e d  
was nineteen, made up as fo llo w s :

The owner of the smack Romp .............. 3 shares
William Rigden (diver), defendant.......... 3 ,,
Samuel Edwards (diver), defendant ......  3 ,,
William Humphrey, plaintiff .................  |  >»
William Ashby, plaintiff .........................  * >>
George Humphrey, defendant.................  j  >»
John Humphrey, plaintiff .......................... j >>
Ethelbert Edenden, plaintiff.....................  1 a
Richard Edwards, defendant .................  1 »
Joseph Day, defendant............................. 1 >»
Frederiok Pearce, defendant.....................  1 »>
Owner of diving apparatus .....................  2 ”

A  total of ...... 19 shares
And after the arrival of the A nn Eliza-

beth, in addition to the above.............. 19 shares
The owner of the Ann Elizabeth .......... 3 ,,
Master of ditto I  added as plain- (  \
Four men crew orditto £ ^iffs j  >»
One boy erew of ditto )  I  j  »
Owner of second diving apparatus ......  & „

A  to ta l o f ....... 29 | shares
D is a llo w in g  a ltoge the r the  c la im  fo r  tw o  shares 

in  respect of the  F re n ch  p ilo ts , as i t  appeared they  
had been pa id  b y  the  day. H e  fu r th e r  re p o rte d  as 
fo llow s :

“  I  do no t mean to  say th a t the  several persons whose 
names are set fo r th  are en title d  to  take  in  th e ir own r ig h t 
the am ount o f the shares set opposite th e ir  respective 
name. I f  any o f them has assigned one o f h is  shares 
to  some o ther person th a t is a m a tte r between the parties 
themselves, and w ith  whioh I  have a t present no th ing  to  
do. A l l  th a t I  need say here is  th a t no such assignment 
appears to  have been made o f the shares due to  the  master 
and crew o f the  R om p, b u t th a t some arrangement was 
made by the owner o f the  A n n  E liz a b e th  w ith  the 
master and crew th a t he should receive th e ir  shares m  
lie u  of certa in payments to  be made to  them, (a)

T he  re p o rt then  proceeded to  show the  va lue  o f 
a share in  the  salvage earned before and a fte r  th e  
a rr iv a l o f the  A n n  E lizabeth . On the  8 th  -Nov. 
1876, the  case came before the  c o u rt again.

A f te r  th e  exam ina tion  o f w itnesses on b o th

the

la )  The question of the v a lid ity  o f the assignment o f a 
share o f salvage has recently  been raised and decided in  
the  R osario  (reported on the next fo llow in g  page), where 
i t  is held th a t an assignment o f shares o f aal™Se, 6ven 
fo r  valuable consideration, is w ho lly  vo id  under the 
122nd section of the M erchan t Shipping A c t 1S54, in  the 
case o f services rendered by an ord inary  n
The present esse, however, w ould  probab ly d iffe r from  
th a t and w ould  come under the  M erchant Shipping A c t 
Amendment A c t, sect. 18, as dealing w ith  seamenbelong- 
ing to  ships which, acoording to  their^agreem ents, were

opening statement fo r  the  p la in t if fs  and > to be employed on salvage services.-ED .
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sides, Ifc appeared t.hat b o th  th e  d iv in g  apparatus 
Ład been in  use fro m  th e  f ir s t ,  and th a t the owners 
o f  each were e n tit le d  to  tw o  shares as w e ll before 
as a fte r th e  a rr iv a l o f  th e  A n n  E lizabe th , and i t  was 
adm itte d  th a t  th e  va lue  o f the  shares shou ld  be 
ascertained before m a k in g  a deduction  fo r  p ro 
v is ions supp lied to  the  m en em ployed, w h ich  de
duc tio n  cou ld  o n ly  be made fro m  th e  shares o f the  
men, and n o t fro m  those o f the  smacks o r  appa
ra tus, and i t  was agreed th a t  w hoever m ig h t be 
fo u n d  to  be th e  salvors o f the  Boyne  should d iv id e  
th a t salvage on th e  p lan  w h ich  th e  c o u rt shou ld  
decide i t  had been th e  in te n tio n  o f the  pa rties  to  
adopt in  th e  Cadiz, except th a t  th e  ow ner o f the  
A n n  E lizabe th  w a ived  a n y  c la im  he m ig h t  have to  
any shares th e  crew  o f th a t sm ack m ig h t be found  
to  have in  the  Boyne.

I t .  E .  Webster and F . W. Raikes, fo r  th e  p la in tif fs , 
contended th a t  th e y  w ere e n tit le d  to  a fu l l  share 
o f th e  C ad iz  salvage, and th a t  b e ing  a ll  engaged 
in  a jo in t  operation, w h e th e r o f  salvage o r fo r  
any o th e r purpose, th e y  were a ll  e n tit le d  to  share 
in  th e  Boyne, w h e th e r a c tu a lly  present o r  no t. 
T he  fact o f the d iv in g  apparatus and d ive rs  be ing  
engaged a t th e  Boyne, delayed th e  w o rk  on the 
C adiz, and so e n tit le d  a ll  those engaged in  th a t 
salvage opera tion  to  share. O n g rounds o f p u b lic  
po licy  i t  was desirab le  th a t  they  shou ld  share, o r 
else in  a case w here life  was in  danger, as w e ll as 
p ro p e rty , th e re  w ou ld  be a s tron g  te m p ta tio n  fo r  
a ll to  t r y  and save th e  la t te r  even a t th e  expense 
o f  th e  fo rm e r. I n  th is  case a ll were re a lly  engaged, 
e ith e r d ire c t ly  o r in d ire c t ly .  I t  was th e  u n ive rsa l 
and recognised ru le  o f th e  A d m ira lty  C o u rt th a t 
a l l  shou ld  share even i f  n o t a c tu a lly  engaged.

W a tk in  W illia m s , Q.C. and W . P h ill im o re ,  fo r  
th e  defendants, contended th a t th e  crew  o f th e  
Rom p  had been engaged on th e  second m ethod , and 
were there fore  o n ly  e n tit le d  to  h a lf  shares in  the  
C adiz  salvage, and th a t the  salvage o f  the  Boyne, 
was done under an engagem ent made b y  E dw ards  
and on behalf o f h im s e lf and h is  o r ig in a l co
adventu re rs, and th a t the re fo re  i t  was q u ite  inde 
pendent o f th e  agreem ent w ith  th e  R om p  and A n n  
E lizabeth , and th a t o n ly  those a c tu a lly  em ployed 
by h im  in  the operations should share a t a ll, and 
th a t those persons were a p o rt io n  o f th e  crew  o f 
th e  A n n  E lizabe th , and on ly  engaged a t w e e k ly  
wages to  do a n y th in g  th e y  were ordered b y  th e  
o r ig in a l co-adventurers, and the re fo re  n o t e n tit le d  
to  a Bhare o f the  salvage a t a ll.

B iro n  fo r  the  crew  o f th e  A n n  E lizabe th  and 
ow ner o f Romp.

E . C. C larkson  fo r the  o\Vner o f th e  A n n  E lizabeth , 
w ho was also ow ner o f  one d iv in g  apparatus.

Webster in  rep ly .
S ir  Robert Phillimore.— T h is  is  a case w h ich  

has been sent to  th is  D iv is io n  b y  th e  M as te r o f the  
R o lls  on th e  g ro u n d  th a t  i t  re la ted  to  a salvage 
service, and th a t  i t  m u s t be decided here upon  
th e  usual p rin c ip le s  o f salvage law . The  f ir s t  
question  is one o f fac t, and p a rt ly  also o f  law , 
nam ely, w he the r the  p la in t if fs  were, as the re g is 
t r a r  represents, engaged to  p e rfo rm  th e  service on 
th e  p rin c ip le  o f w ha t m u s t be called th e  
share, o r th a t  in  w h ich  th e  h a lf share goes to  the  
m en and a ce rta in  fixe d  am oun t o f m oney to  th e ir  
w ives and fam ilies . N o w  th is  is  a question  o f e v i
dence, and I  am o f o p in io n  th a t i t  is  established 
b y  th e  evidence on b o th  sides, and especia lly by  
th e  evidence re la t in g  to  the  case o f A s h b y  and 
George H u m ph re ys , th a t these p la in t if fs  were

engaged to  serve npon th e  w hole p r in c ip le , and 
they  o u g h t to  receive rem u n e ra tio n  acco rd ing ly . 
T h a t is  as to  the  Cadiz. W ith  re g a rd  to  the o th e r 
p o in t, w h e th e r in  the  m a tte r  o f th e  Boyne, th e  
p la in t if fs  were sa lvors ; I  have also a rr iv e d  a t th e  
conclusion th a t th e y  are. I t  is  p roved  before me 
th a t n ine o r ten  o f th e  m en w ho belonged to  the  
Rom p  and  the  A n n  E lizabe th  w ere  em ployed in  
va rious w ays in  ass is ting  ; and i t  is  p roved th a t 
w ith o u t th e ir  assistance th e  w o rk  cou ld  n o t have 
been s a tis fa c to r ily  ca rr ie d  o u t ; th e y  assisted in  
b r in g in g  the  m ach ine ry  to  the  vessel, and  i t  is no t 
necessary to  re fe r to  th e  p r in c ip le s  so w e ll kn o w n  
in  th is  c o u r t in  respect o f th e  ru le  re g u la tin g  
salvage se rv ice ; b u t n o t o n ly  those w ho  are 
a c tu a lly  em ployed , b u t  also those w ho stay b e h in d ; 
are e n tit le d  to  p a rtic ip a te . A p p ly in g  those p r in 
c ip les and th e  p rinc ip les  o f com m on law , I  am  o f 
op in io n  th a t  the  p la in t if fs  are to  be considered as 
salvors in  th e  case o f th e  B o y n e ; and th a t th e  
con trac t fo r  the  salvage service  rende red  by th e m  
to  th e  C adiz  has been made ou t. T he re  then  
rem ains th e  question  o f  costs, as to  w h ich  I  have 
en te rta ined  some doub t, b u t upon  th e  w hole, 
and especia lly ta k in g  in to  considera tion  th e  con
d u c t o f th e  de fendant E dw ards, th e  agent o f a ll 
engaged in  th is  m a tte r, I  sha ll n o t do ju s tic e , I  
th in k  w ith o u t g iv in g  tbe sa lvors  th e ir  costa. 
T hey are to  receive th e ir  costs o u t o f th e  funds  
in  c o u rt b u t th e  de fendan t E dw ards is  to  pa y  h is  
ow n costs.

S o lic ito r  fo r  th e  p la in tiffs , A . R . Steele, agen t fo r  
J. M in te r ,  Folkestone .

S o lic ito rs  fo r  th e  defendants, Lowless and Co.

N ov. 30 and Dec. 5 , 1876.

The Rosario.
Salvage— D is tr ib u tio n  —  Seam an  —  Assignm ent—■ 

M erchan t S h ip p in g  A ct 1854 (17 &  18 V ie t. c. 
104), sect. 182— D em urre r.

A n  assignment o f  a seaman o f  his r ig h t  to salvage 
rew a rd  a lready acquired, is w h o lly  vo id  an d  in 
operative by the M erchant S h ip p in g  Act 1854 
(17 8f 18 V ie t. c. 104) sect. 182 although such 
assignment is  f o r  va luab le  consideration, an d  in  
an ac tion  f o r  d is tr ib u tio n  o f  salvage a  defence 
setting u p  such a n  assignm ent is  bad on de
m urre r.

Demurrer.
T h is  was an action  fo r  d is tr ib u t io n  of salvage 

b ro u g h t b y  W il l ia m  B e n n e tt and fif te e n  o thers, 
fo rm e r ly  p a rt o f th e  crew  o f th e  steam ship 
N a v a rin o ,  aga ins t Thom as W ilso n , Sons, and Co., 
the  owners o f th a t vessel, in  respect o f services 
rendered  to  th e  steam sh ip  R osario, o f G lasgow.

T he  s ta tem en t o f c la im  s e to u t th e  circum stances 
u n d e r w h ic h  the  services were rendered and the  
services of th e  p la in tif fs , and alleged th a t  the 
owners o f the  R osario  and o f h e r cargo had paid 
to  the  defendants, and th e  defendants had accepted, 
th e  sum  o f 750Z. fo r th e  services so rendered  to  
th e  R osario , b u t  th e  defendants, th o u g h  requested 
to  do so, had refused to  pay th e  p la in t if fs  th e ir  
equ itab le  p o rt io n  o f  th e  said sum , and th e  p la in 
t i f fs  c la im ed an equ itab le  p ro p o rtio n  o f th e  said 
sum.

The sta tem en t o f defence a d m itte d  th e  m ain  
facts o f th e  s ta tem en t o f c la im , b u t ave rred  th a t  
th e  service  was rendered  w ith o u t d if f ic u lty  o r 
danger to  th e  p la in t if fs ,  and was m a in ly  pe rfo rm ed



MARITIME LAW CASES. 335

Adm.] The Eosaeio. [Adm.

b y  the  N a v a rin o  he rse lf b y  means o f he r steam 
power, and th e n  c o n tin u e d :

3. The Rosario, a fte r the  performance o f the said ser- 
vice, went to  Scotland, and d id  no t come w ith in  the 
ju risd ic tio n  o f th is  court, and the defendants, who reside 
a t H u ll,  d id  no t and were unable to  enforce the  cla im  of 
themselves and the master and crew of the Navarino  to  
salvage in  respect o f the said service.

4. The crew o f the Navarino  having made frequent 
application to  the  defendants fo r  the paym ent of th e ir 
shares of the salvage in  respect o f the said services, and 
constantly im po rtun ing  the  defendants in  respect thereof, 
a lthough the defendants had no t received any am ount in  
respect o f such salvage, and had no t agreed w ith  the 
owners o f the  Rosario as to  the  am ount to  be received, 
the  defendants determ ined to  purchase th e ir  respective 
shares o f the  salvage fro m  such o f the crew as wished fo r 
an immediate paym ent, and accordingly, by  an indenture 
dated the  11th June 1875, between the several persons 
"whose names are thereunto subscribed and seals are affixed 
of the one p a rt, and the defendants o f the o ther p a rt, the 
said several persons parties the re to  o f the f irs t  p a rt,in c lu d 
ing  a ll the  p la in tiffs  except George S hort and R obert 
B urns, in  consideration o f the  respective sums set oppo
site to  th e ir respective names in  the fo u rth  colum n of the  
said schedule, pa id b y  the defendants to  the  said parties 
o f the f irs t  p a rt, each of the said parties of the f irs t  p a rt 
assigned to  the defendants a ll and every the  share, r ig h t, 
t it le , and in te res t of the  said parties o f the  f irs t  p a rt m  
the salvage o r salvage reward and rem uneration then 
due, or the rea fte r to  be due, o r paid, o r awarded in  re
spect o f the salvage services set fo r th  in  th6  statem ent of 
claim , w ith  power fo r the  defendants to  sue fo r, receive, 
and give receipts fo r the salvage, and to  use the  names 
o f the said parties o f the f irs t p a rt. The defendants 
crave leave to  re fe r to  the  said indenture.

5. The sums so paid to  the  said p la in tiffs  respective ly, 
other tha n  George Short and R obert B urns, were as 
fo llow s :

îlliam Bennett............
John William Johnson...
yeorge Tong..................
Arthur Brook ...............
Alfred Cook ..................
Joseph Allen..................
William Freeman .........

£ s. £
1 0 Henry Brewer................ 1 0
1 0 Daniel Levenson............. 1 0
1 0 Henry Weatherson ....... 1 0
0 10 James Dews.................... 1 0
1 0 Charles Hope ................ 1 0
1 0 Francis Loosemore ....... 1 0
1 0 John Evison ................. 1 0

6. In  the  m onth o f M arch 1876, the  Rosario being 
about to  come w ith in  the  ju risd ic tio n  o f th is  cou rt, her 
owners agreed to  settle  w ith  the defendants fo r the  said 
salvage, and pa id the  defendants in  settlem ent thereof 
fhe sum of 750J. b y  a b i l l  a t three m onths’ date.

7. In  rendering the  said service the Navarino  was 
delayed on her voyage, and consumed an extra  q u a n tity  
° f  coals, and her hawsers were in ju red , and a loss o f 
about 1001. was thereby incurred  b y  the  defendants. The 
fa s te r  o f the  Navarino  having taken upon h im se lf the 
Responsibility o f rendering the  service, the defendants 
have pa id h im  the  sum o f 1251, as |his share o f the 
salvage.

8* The defendants lega lly  tendered to  each o f the 
P la in tiffs , George S hort and R obe rt B u rns , the  sum o f 41., 
*u respect o f h is  share o f the  salvage, before th is  action 
Was b rough t, b u t each of them  respective ly refused to  
a°cept Buch sums. The defendants have brough t such 
Slim s in to  cou rt ready to  be pa id to  the  said p la in tiff .
- The defendants sub m it th a t the sum o f 41. so ten 
d e d  to  each o f the  said la s tly  named p la in tiffs  was and 
J® suffic ient, and th a t the  o the r p la in tiffs  are bound by 
t he said indenture , and th a t the  sums pa id to  them  re 
spectively thereunder were reasonable and fa ir .

The p la in tif fs  dem urred  to  th e  fo u rth  and  f i f th  
paragraphs o f th e  sta tem en t o f defence, on the 
g round  th a t  such an agreem ent as th e re in  set ou t 
Was w h o lly  v o id  and inopera tive , u nder th e  p ro v i
sions o f th e  M erch a n t S h ip p in g  A c t  1854 (17 &  18 
v ic t. c. 104), sect. 182, w h ich  p rov ides th a t  “  no 
seaman sha ll b y  any agreem ent fo r fe it  h is  lie n  upon 
"he sh ip , o r be dep rived  o f any rem edy fo r  th e  
Recovery o f h is  wages to  w h ich  he w ou ld  o therw ise  
have been e n t it le d ; and eve ry  s tip u la tio n  in  any 
Agreement incons is ten t w ith  any p ro v is io n  o f th is  

and eve ry  s tip u la tio n  b y  w h ich  any seaman

consents to  abandon h is  r ig h t  to  wages in  the  case 
oE the  loss o f the  sh ip , o r to  abandon any r ig h t  
w h ic h  he m ay have to  ob ta in  in  th e  n a tu re  o f sal- 
yage, sh a ll be w h o lly  inope ra tive .”

N ov. 30 ,1876.— James P . A s p in a ll,  fo r  the  p la in 
t if fs ,  in  su p p o rt o f th e  d e m u rre r.— The tw o  para
g raphs dem u rre d  to  am o u n t to  a s ta tem en t th a t 
the  p la in tif fs  have assigned th e ir  r ig h t  to  the 
salvage rew ard  recovered in  cons idera tion  o f a sum 
o f m oney pa id  to  them . Such an agreem ent is  
bad under the  M e rch a n t S h ip p in g  A c t  1854, s. 182. 
T h a t section m akes vo id  any agreem ent by w h ich  a 
seaman abandons any r ig h t  “  he m ay have o r ob
ta in  ”  in  th e  n a tu re  of salvage, th a t  is to  say, avoids 
such agreem ents w h e th e r th e y  re la te  to  salvage 
a lready earned o r to  be earned. T h a t th is  is  the  tru e  
co n s tru c tio n  o f th e se c tio n is  shown b y  th e M e rc h a n t 
S h ip p in g  A c t  A m e n d m e n t A c t  1862, s. 18, w h ich  
p rov ides th a t  ‘ ‘ th e  182nd section o f th e  p rin c ip a l 
A c t  does n o t a p p ly  to  the  case o f any s tip u la tio n  
made b y  the  seamen be long ing  to  any sh ip , w h ich  
acco rd ing  to  the  te rm s o f the  agreem ent is  to  be 
em ployed on salvage service, w ith  respect to  the  
re m u n e ra tio n  to  be pa id  to  th e m  fo r salvage 
services to  be rendered b y  such sh ip  to  any o the r 
sh ip  o r ships.”  T h a t section applies to  ass ign
m en ts  o r s tip u la tio n s  made p r io r  to  th e  re n d e rin g  
o f th e  service  and leaves un touched  th e  p rov is ion  
o f  th e  182nd section o f the  M erch a n t S h ip p in g  
A c t  1854, as to  s tip u la tio n s  o r  assignm ents made 
a fte r  th e  re n d e rin g  o f th e  service. [S ir  E . P h i l u - 
moee.— T h is  question  was considered to  some 
e x te n t in  The P r id e  o f  Canada., w h ich  is  best 
rep o rte d  in  th e  f ir s t  vo lum e  o f the  M a r it im e  Law 
Oases, p. 406 (see also 9 L .  T . E ep . N . S. 546 ; 
B . &  L .  208), and th a t  case seems in  fa v o u r ot 
y o u r co n ten tio n .] I f  such an agreem ent is D u ll 
and vo id , as the re  stated, i t  cannot be pleaded in  
b a r to  th e  p la in t if fs ’ action , and the  d e m u rre r is 
good.

P . C. C larkson, fo r  the  defendants, contra, ih e  
s ta tu te  p rov ides o n ly  th a t an abandonm ent of 
salvage sha ll be inope ra tive . H e re  the re  is no 
abandonm ent, b u t  o n ly  an assignm ent o f a r ig h t  
fo r  va luab le  considera tion . T h is  co u rt has always 
had pow er to  decide w h e th e r an agreem ent 
en tered  in to  u n d e r s im ila r  c ircum stances was 
equ itab le  o r  no t, and th is  is  th e  real question  in  
th is  case, and n o t w h e th e r th e  deed is  w h o lly  
ino p e ra tive . T he  defendants were bound to  plead 
th e  facts a lleged in  the  4 th  and  5 th  paragraphs, in  
o rde r to  show ho w  they  came to  pay th e  m oney to  
the  seamen, and these fac ts  shou ld  rem a in  on the  
reco rd  as show ing  those facts. E e je c tin g  the 
d e m u rre r w i l l  n o t p rec lude  th e  co u rt fro m  go ing  
in to  the  ques tion  o f  th e  p ro p r ie ty  o f th e  agreem ent 
hereafter? [S i r  E .  Phillimoee.—Is the re  n o t 
a s im ila r  p ro v is ion  in  th e  N a va l A gency  and P rize  
D is tr ib u tio n  A c t  1864 P] Yes, sect. 15, b u t  th a t 
p ro v is io n  expressly  m en tions assignm ents.

A s p in a ll in  rep ly .—-The 4 th  and  5 th  paragraphs 
o f  th e  defence taken  to g e th e r m u s t mean th a t  the  
sums the re  m en tioned  were p a id  in  sa tis fac tion  
and d ischarge o f th e  p la in t if fs ’ c la im . I n  answer 
to  the  de fendant’s con ten tion  th a t  th e  section does 
n o t re fe r to  ass ignm ents fo r  va luab le  considera tion, 
i t  is enough to  say th a t th e  section covers a ll 
agreem ents and s tip u la tio ns , and th is  w ou ld  inc lude  
an a s s ig n m e n t; and i t  cannot be supposed th a t 
th e  L e g is la tu re  w ou ld  deal in  a s ta tu te  w ith  
agreem ents o th e r th a n  b in d in g  lega l agreem ents, 
th a t is  to  say, agreem ents made fo r  va luab le  con-
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s ide ra tion . L e g is la tio n  fo r  an y  o th e r class o f 
agreem ents w ou ld  be useless.

C ur. adv. vu lt.
Dec. 5.— S ir  R . Phillimore.— T h is  was a case 

of d is tr ib u t io n  o f salvage, on w h ich  a d e m u rre r has 
been raised.

The p la in t if fs  are the  crew , and th e  defendants 
are th e  ow ners o f  th e  sa lv in g  vessel. I n  the  
fo u r th  a rt ic le  o f th e  defence i t  is s ta ted  as 
fo llo w s : “  The  crew  o f th e  N a v a rin o  h a v in g  
made fre q u e n t app lica tions  to  th e  defendants 
fo r  the  paym e n t o f th e ir  share o f  th e  salvage 
in  respect o f th e  said services, and  co n s tan tly  
im p o r tu n in g  the  defendants in  respect the reo f, 
a lth o u g h  the defendants had n o t received any 
am oun t in  respect o f such salvage, and had 
n o t agreed w ith  th e  owners o f th e  R osario  as to  
the  am o u n t to  be received, th e  defendants d e te r
m in ed  to  purchase th e ir  respective  shares o f the 
salvage fro m  such o f th e  crew  as w ished fo r  
im m ed ia te  p a y m e n t; and acco rd ing ly , b y  an inden 
tu re  dated th e  l l t . h  Jun e  1875, between the  several 
persons whose names are he reun to  subscribed, 
&c., o f the  one p a rt, and  th e  defendants of the  
o th e r p a rt, in c lu d in g  a ll  th e  p la in tiffs , except 
George S h o rt and R o b e rt B u rn s , in  considera tion  
o f the  respective  sums set opposite  to  th e ir  respec
tive  names, &c. Then fo llo w  these w ords  : “  E ach  
o f th e  said pa rties  of th e  f ir s t  p a rt assigned to  th e  
defendants a ll and every  the  share, r ig h t ,  t i t le ,  
and in te re s t o f th e  said parties  o f th e  f i r s t  p a rt 
in  th e  salvage o r  salvage rew a rd  and rem u n e ra 
t io n  then  due, o r  he rea fte r to  be due o r p a id  o r 
aw arded, in  respect of th e  said salvage services 
set fo r th  in  th e  s ta tem ent o f c la im .”  T hen  the  n e x t 
a rt ic le  sets o u t th e  names o f the  crew , and the  
sums opposite  to  th e ir  names, w h ich  th e y  have 
received b y  way o f purchase fo r  the  ass ignm en t o f 
th e ir  r ig h t  to  salvage. These sums v a ry  fro m  1Z. to  
10s.

N o w , th e  fo u rth  and f i f th  pa ragraphs o f the  
defence were dem urred  to  on th e  g ro u n d  th a t the  
agreem ent m entioned  in  th e  fo u r th  parag raph  is 
w h o lly  vo id  and ino p e ra tive  u n d e r th e  182nd 
section o f the  M erch a n t S h ip p in g  A c t,  1854.; and 
th a t the  p la in tif fs  have n o t abandoned any r ig h t  
to  re cover fro m  the  defendants th e ir  due, equ itab le , 
and reasonable p ro p o rtio n  o f salvage rew ard.

T h is  d e m u rre r has been a rgued before the co u rt, 
and w e ll a rgued on b o th  sides.

The  question  fo r  the  co u rt now  to  decide is  
w he ther, u n d e r th e  s ta tu te  re fe rred  to , th is  ancien t 
r ig h t  to  shares insa lvage  is  o r is n o t va lid , despite  
any such agreem ent as above set ou t.

The  w ords o f the  M erch a n t S h ip p in g  A c t  o f 
1854, sect. 182, a re : “  E v e ry  s t ip u la tio n  by w h ich  
any seaman consents to  abandon h is  r ig h t  to  
wages in  the  case o f th e  loss o f th e  sh ip , o r to  
abandon an y  r ig h t  w h ich  he m ay have to  ob ta in  
in  the n a tu re  of salvage, sha ll be w h o lly  inopera 
t iv e .”

I t  is contended b y  the  defendants th a t th is  sec
t io n  is  n o t app licab le  to  th e  p resen t case, o r to  th is  
deed o f ass ignm ent, because th e  agreem ent set 
o u t in  th e  4 th  pa rag raph  o f  th e  sta tem en t o f de
fence is n o t a s tip u la tio n  b y  w h ich  the  p a rties  con
sented to  abandon any r ig h ts  th e y  m ig h t have in  
the  n a tu re  o f salvage, b u t is  m e re ly  an assignm ent 
fo r  a va luable cons ide ra tion . B u t in  c o n s ttu in g  
the  A c t, I  m us t look  n o t o n ly  to  the  w ords, b u t 
the  genera l purpose o f the  A c t ,  w h ich  is w e ll 
s ta ted  in  The F r id e  o f  C anada, b y  D r .  L u s h in g to n

(1 M a r it im e  L a w  Cases, O. S. 406), w here he sa ys :
“  The  anc ien t law  of th e  c o u rt in  questions o f th is  
k in d  was undoubted , v iz ., th a t w henever any sum  
has been a llo tte d  b y  way o f salvage, i t  was com 
pe ten t to  any p a rty  d issa tis fied  w ith  th e  d is tr ib u 
tio n  b y  owners o r m asters to  a p p ly  to  th is  co u rt 
fo r  an app o rtio n m e n t o f th a t sum  of m oney, and 
so jea lous was th e  la w  th a t no m an shou ld  be de
p r iv e d  o f h is  fa ir  share o f th is  rew ard , th a t even 
before the  passing o f the  A c t  o f P a rlia m en t, to  
w h ich  I  m u s t p rese n tly  a dve rt (The M e rch a n t 
S h ip p in g  A c t  1854), i t  was a genera l d o c trin e  in  
th is  co u rt th a t  no  seaman should  en te r in to  a s t ip u 
la tio n  o f an in e q u itab le  na tu re  ; and g iv in g  up h is  
salvage w o u ld  so have been deemed, accord ing  to  
a ll th e  a u th o rit ie s  and p rin c ip le s  la id  dow n  by  
L o rd  S tow e ll, and every o th e r ju d g e  upon the  sub
je c t, u n t i l  rece n tly  the  L e g is la tu re  also e n te r
ta ined  the  same op in ion , and considered i t  a m a tte r  
o f g re a t im portance , in -a  case o f salvage to  g ive  a 
ju s t  rew ard  fo r  th e  services pe rfo rm ed , and  a 
re w a rd  fo r  r is k  o f life , p rov id e d  the re  was com 
petency fo r  so do ing . The  182nd section o f the 
M e rc h a n t S h ip p in g  A c t  is  as fo llow s : [H e  then  
read th e  section .] H e re  is the  p r in c ip le  recog
n ised, th a t  i f  any agreem ent be m ade, i t  sha ll be 
n u l l  and  vo id , and, 1 apprehend, upon th e  p r in 
c ip les to  w h ich  I  have adverted .”  H e  th e n  p ro 
ceeds to  a d ve rt to  the  subsequent s ta tu te  The  
M erch a n t S h ip p in g  A c t  A m e n d m e n t A c t  1862 
sect. 18. I t  is n o t necessary th a t I  shou ld  
consider th e  force o f th a t  section, fo r  i t  is  c le a rly  
inapp licab le  to  th e  p resen t case, b e in g  app licab le  
o n ly  to  sa ilors em ployed  on board ships w h ich , 
acco rd ing  to  the  te rm s o f th e  agreem ent, are to  
be em ployed fo r  salvage service. I t  is n o t ho w 
ever a lto g e th e r w ith o u t bea ring  upon the  case to  
re fe r to  P rize  A c t  to  show how  jealous th e  law  is  
to  preserve seaman’s r ig h ts . I  re fe r to  th e  27 
&  28 Y ic t .  c. 24, s. 15, by  w h ich  i t  is enacted th a t 
“  any ass ignm en t sale o r co n tra c t o f o r re la t in g  
to  an y  such m oney as aforesaid (shares o f p r iz e  
m oney), payable in  respect o f the services o f any 
p e tty  o ffice r o r seaman, non-com m issioned o ffice r o f 
M arines, o r m arine , o th e r th a n  such as m ay be 
made o r entered in to  u nder the  a u th o r ity  o f and 
in  c o n fo rm ity  w ith  any o rd e r in ' counc il, sha ll be 
vo id .”

The  L e g is la tu re  in  the  section o f th e  M erchan t 
S h ip p in g  A c t,  w h ich  is app licab le  to  th e  p re 
sent case, sect. 182, to  w h ich  I  have a lready 
adverted , cou ld  n o t have in te n de d  to  p rov ide  
m ere ly  fo r  the case o f the  abandonm ent of a r ig h t  
to  salvage rew ard  w ith o u t any va luab le  con
s id e ra tio n  w ha te ve r; b u t  i t  m u s t have in tended, 
lo o k in g  to  the  general purpose o f th e  A c t ,  to  p ro 
te c t seamen in  th e  ass ignm en t o f th e ir  r ig h ts , 
w he ther made before o r a fte r  th e y  acqu ire  th e ir  
r ig h t  to  rew ard . T he  section of th e  s ta tu te  is in  
aid o f the  genera l law — in  s u p p o rt o f i t ,  and n o t 
as a su b s titu te  fo r i t .

I  th in k  th e  d e m u rre r m u s t be sustained. The 
p la in tif fs  are e n tit le d  to  costs. I  g ra n t leave to  
th e  defendants to  am end th e ir  defence.

S o lic ito rs  fo r  the  p la in t if f ,  H . C. Coote, agent fo r
A . E . Cowl, G rea t Y a rm o u th  ; so lic ito rs  fo r  the 
defendants, P r itc h a rd  and  Sons.

I
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A d m .] T h e  I n n is f a il  ; T h e  S ecret. [ A d m .

M onday, Dec. 18, 1876.
T h e  I n n is f a il ; T h e  S e c r e t .

Damage by co llis ion— In e v itab le  accident— Costs.
I t  is  the p ra c tice  o f  the A d m ira lty  C ou rt in  case 

o f  inev itab le  accidents tha t each p a r ty  should pay  
its  own costs. B u t i f , f r o m  the circumstances o f  
the co llis ion , i t  m ust have been obvious th a t the 
co llis ion  was an  inev itab le  accident, the court 
w i l l  use its  d iscretion as to d ism iss ing the su it  
w ith  costs.

T h e s e  were causes o f damage a r is in g  from  th e  b r ig  
I n n is fa i l  hav in g , i t  was a lleged, g ive n  the  b r ig  
Secret a fo u l b e rth , w h ils t  th e  la t te r  vessel was 
ly in g  a t anchor in  th e  D ow ns on th e  12 th  M arch
1876. T he  In n is fa i l  subsequently  d ragged  her 
anchors, one o f them  fo u lin g  th e  Secret's cable, and 
causing the la t te r  vessel also to  d ra g  h e r anchors, 
u n t i l  she came in fo  close p ro x im ity  w ith  the three- 
m aste r schooner-FitVf, w ith  w h ich  vessel th e  Secret 
a fte rw ards, and  a fte r th e  In n is fa i l  had g o t c lear 
o f her, on a change ta k in g  place in  the d ire c tio n  o f 
the  w in d , w h ich  was described as a hu rricane , 
came in to  c o llis io n , d o in g  considerab le  damage. 
The  I n n is fa i l  he rse lf never touched th e  Secret.

A  s u it  b y  th e  Secret aga ins t th e  I n n is fa i l  
was in s t itu te d  in  th e  C ity  o f London  C o u rt, 
and was heard  on th e  27 th  A p r i l  1876, when 
th e  ju d g e  (M r  C om m issioner K e r r )  found  th a t 
th e  fo u lin g  o f th e  anchor o f th e  In n is fa i l  
w ith  th e  cable o f th e  Secret was th e  re s u lt o f 
'nev ita b le  acc ident, and dism issed th e  s u it  w ith  
costs. F ro m  th is  decision the  Secret appealed, 
and the appeal was heard  on the  18 th  Dec. 1876, 
There be ing  no reco rd  o f th e  ju d g m e n t o f the 
c o u rt be low , n o r copy o f th e  ju d g e ’s o r  sho rthand  
w r ite r ’s notes of th e  evidence, exce p ting  th a t o f tw o 
Witnesses, w ho had been exam ined before th e  R eg is
t r a r  o f th e  C ity  o f Lo n do n  C o u rt p re v io u s ly  to  
the  tr ia l,  th e  w itnesses w ere aga in  exam ined o ra lly  
°n  bo th  sides.

M iIw a rd ,  Q .C. and E . 0 . C larkson  fo r  th e  ap 
pe llan t, contended th a t  th e  In n is fa i l  anchored so 
as to  g ive  th e  Secret a fo u l b e rth , and th a t he r 
anchor fou led  th e  cable o f th e  Secret a lm ost im 
m edia te ly.

Charles M a ll  and  W . P h illim o re , fo r  th e  re- 
spondents, contended th a t th e  In n is fa i l  anchored 
>n a p e rfe c tly  c lear and good b e rth  in  a p roper 
®ud seam anlike way, and th a t she was d rive n  
uown on th e  Secret by  the  v io lence o f th e  gale, 
and th a t i t  was n o t in  he r pow er to  avo id  the  
to n lin g  o f  th e  anchor.

S ir  R o b e r t  P h il l im o r e .— T h is  is  a case o f co l
lis ion  between tw o  vessels a t anchor, w h ich  comes 
by w ay o f appeal fro m  th e  C ity  o f Lo n do n  C o u rt, 
where th e  m a tte r  was in q u ire d  in to  in  th e  presence 

tw o  na u tica l assessors, and the  c o u rt, w ith  th e ir  
advice, came to  th e  conclusion th a t  th e  accident 
Was inev itab le . N ow , th e  case comes before th is  
co u rt c e rta in ly  in  a v e ry  im p e rfe c t state. I t  was, 
°. a„ ce rta in  ex ten t, be tte re d  by th e  evidence g iven  

t L’’a voce to -day. T here  is o n ly  one s ing le  question 
nave to  decide, and th a t  is  w h e th e r the  I n n is fa i l  

’ d o r d id  n o t g ive  th e  Secret a fo u l b e rth  when 
sbe f ir s t  came to  anchor. T h is  depends to  a 
certa in  e x te n t upon the  c re d ib il ity  o f the  evidence 
Produced before us on h e r behalf. I  have con- 
J irred  w ith  the  E ld e r B re th re n , and they  see no 

lisbe lieve  the  s ta tem en t o f  th e  w itness 
i f  th a t be be lieved she d id  n o t g ive  a 

I t  can h a rd ly  be suggested th a t  a fte r 
V o l . I I I . ,  N .S .

, , ------  n o  U

5 ° s s ,  and 
to a l  b e rth .

she began to  d r iv e  she cou ld  have done a n y th in g  
b u t w h a t she d id  do w ith  th e  v io le n t gale b lo w in g  
a t the  tim e . U n d e r a l l  th e  c ircum stances o f th e  
case, I  h o ld  th a t i t  was an in e v ita b le  acc ident, 
and I  m u s t d ism iss th e  appeal. T here  rem ains in  
th is  case to  say a few  w ords w ith  respect to  the  costs. 
T he re  is no d o u b t a t a ll th a t the  costs of th e  ap
peal m us t be g ive n  to  th e  respondent. T he  genera l 
ru le  in  the  C o u rt o f A d m ira lty  has been w here th e  
decis ion  is  founded on th e  g ro u n d  o f in e v ita b le  
accident, to  leave bo th  pa rties  to  pay th e ir  ow n 
costs. B u t unquestionab ly  the  c o u rt re ta in s  a 
d isc re tio n a ry  pow er on th e  sub ject, an d  the
p rinc ip les  w h ich  guides i t  is t h is ------ w he ther th e
inev ita b le  accident was o r was n o t o f th a t cha
rac te r th a t i t  m u s t be apparent, o r  o u g h t to  be 
apparen t to  those w ho b ro u g h t the  action  aga inst 
the  defendant. N o w  in  th is  case th e  charge  
aga ins t the  respondent was th e  one o r ig in a lly  
taken  up, and i t  fa iled . T he  co u rt has no hesita 
t io n  in  co m ing  to  th e  conc lus ion  th a t  th e  charge 
cou ld  n o t be m a in ta ined  upon  th e  evidence, and 
th a t  th e  c o n tra ry  fac t m u s t have been apparen t to  
those w ho b ro u g h t th e  a c tio n . I  th in k  i t  fa lls  
u nder th e  p rin c ip le  to  w h ic h  I  have adverted , th a t  
th e  p a rtie s  m u s t have kn o w n  th a t  th e y  w o u ld  
have no chance o f succeeding. I  the re fo re  sha ll 
n o t d is tu rb  th e  f in d in g  o f th e  c o u rt below e ith e r 
upon th e  question  o f costs, o r upon th e  p r in c ip a l 
question  in  th e  case. I  w ish  i t  to  be c le a rly  
understood  th a t  th e  usua l ru le  in  th e  C o u rt o f 
A d m ira l ty  is, w hen i t  comes to  th e  conc lus ion  th a t  
the  acc iden t is in e v ita b le , to  leave b o th  p a rt ie s  to  
pa y  th e ir  ow n costs.

S o lic ito r  fo r  appe llan ts , Thom as Cooper.

S o lic ito rs  fo r  respondents, Lowless and Co.

T h e  s u it, o r ig iu a lly  in s t itu te d  in  th e  A d m ira l ty  
D iv is io n , by  th e  F l i r t  aga ins t th e  Secret, was th e n  
heard.

W. P h illim o re  and Bailees, fo r  p la in t if fs ,  owners
o f th e  F l i r t .

M ilw a rd ,  Q.C. and E . C. C larkson, fo r  de
fendan ts , owners o f th e  Secret.

T he  evidence in  the  p rev ious  case was ad
m itte d  as evidence in  th is  one, and fresh  w itnesses 
were exam ined on beha lf o f th e  F l i r t .

S ir  R . P h il l im o r e .— The defence fo r th e  co llis io n  
in  th is  case is th a t i t  was in e v ita b le , and  th a t  th e  
m aste r o f the  c o llid in g  vessel was g u i l t y  o f no  
neg ligence  in  h is  nav ig a tion . I t  is  q u ite  tru e  
th a t the Secret had been g iv in g  a fo u l b e rth  fo r  
tw o  hours  o r m ore to  th e  F l i r t ,  b u t  i t  m u s t be 
rem em bered, and i t  has been a d m itte d  th a t  she 
was d rive n  in to  th e  F l i r t  b y  a cause w h ich  she 
cou ld  n o t res is t. Some questions s t i l l  rem a in . 
The  f ir s t  re la tes  to  th e  a lleged  d u ty  o f  th e  Secret 
to  take  a tu g , i t  appearing  th a t  th e re  were ta g s  
there . The  question  is , w o u ld  i t  have been p ru 
d e n t fo r  h e r to  ta ke  a tu g  P T h is  is  one in  
answ ering  w h ic h  th e  c o u rt is  m a in ly  gu id e d  b y  
th e  advice o f the T r in i t y  M asters. T he y  th in k ,  
and I  see no reason to  disagree w ith  them , th a t  
the  Secret h a v in g  tw o  anchors dow n, and b e in g  
u n d e r the  co n tro l and m anagem ent o f them , her 
m aste r was ju s t if ie d  in  h o ld in g  he r w ith  b o th  
anchors, and th a t  he w o u ld  have in c u rre d  con
siderab le  danger in  s lip p in g  one and endeavour
in g  to  w e igh  th e  o the r. W h e n  th e  w ea ther o r  
tid e  a lte red  he m ig h t have been able to  s h if t  h is

Z
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b e rth  fu r th e r  o ff. H a d  there  been no change in  
th e  w in d  th e  T r in i t y  M aste rs  do n o t th in k  th a t 
the re  w ou ld  have been any co llis ion . W ith  
respect to  th e  p o in t made as to  th e  b ra c in g  or 
th e  ya rds , th e  T r in i t y  M aste rs  are o f op in io n  th a t 
th e  m aste r braced th e m  in  a p roper m anner, ana  
w ith  re g a rd  to  the  la s t p o in t, nam e ly , th e  a lleged 
d u ty  o f th e  Secret to  s ta rboard  h e r he lm , th e  
T r in i t y  M aste rs are o f op in ion  th a t, as the re  was 
a t th a t  t im e  no tide , an a lte ra tio n  o£ th e  he lm  
w o u ld  have had no effect. I  m us t, there fore , 
pronounce th a t th e  co llis io n  was th e  re s u lt o t 
in e v ita b le  accident, and  b o th  p a rtie s  m u s t pay 
th e ir  ow n costs.

S o lic ito rs  fo r  p la in tif fs , C larkson, Son, and 
Greenwell.

S o lic ito rs  fo r  defendants, Thom as Cooper.

M a y  27, and  June  29,1876,
T he M aude.

Salvage— Uncompleted service— A nothe r sh ip  en
gaged— B ig h t to rew ard .

W here a 'sh ip  is  engaged to render assistance to 
another sh ip in  distress, w ith o u t a n y  fixe d  sum  
being agreed upon, and  does re m a in  by ready to 
give assistance, she cannot be deprived o f her 
r ig h t to rew a rd  by reason o f  another vessel offer
in g  and  being engaged to tow fo r  a less sum  
th a n  the fo rm e r ship is  w il l in g  to accept, but 
w i l l  be en titled  to recover a  f a i r  sum w h ich  w i l l  
rem unerate her f o r  the services rendered, and  
compensate her f o r  the loss she has sustained.

T his  was a cause of salvage in s titu ted  on behalf o f 
the owner of the W a lte r Stanhope, a steamship of 
458 tons reg is te r, against the M aude, a screw 
steamship of 496 tons reg ister, belonging to the 
p o rt of H u ll.

T h e  M aude  was on a voyage fro m  H u e lva , in  
S pa in  to  H u l l ,  laden w ith  a cargo of iro n  ore. On 
th e  16 th  M a rc h  1876, w hen about five  m iles south  
o f th e  D udgeon  L ig h t ,  she lo s t th e  blades o f he r 
p ro p e lle r, and as the  w in d  was th e n  b lo w in g  Im rd  
fro m  th e  N .W ., she cou ld  n o t proceed to  H u l l  
u n d e r canvas. T he  m aster of th e  M aude, a t abou t 
5 p.m - on th e  same day, m ade a s igna l o f assist
ance. S h o r tly  a fte rw a rd s  th e  W alte r Stanhope  
came u p  and  o ffe red  to  take  th e  M aude  in  tow . 
A c c o rd in g  to  th e  s to ry  to ld  by  th e  defendants, th e  
m aste r of th e  M aude  asked th e  m aste r o f the  
W a lte r Stanhope  to  to w  th e  M aude  to  H u l l ,  and 
th e  m aste r o f th e  W a lte r Stanhope, a fte r o ffe rin g  
to  to w  to  Y a rm o u th , u lt im a te ly  agreed to  to w  the  
M aude  to  H u ll.  A c c o rd in g  to  th e  s to ry  to ld  by  
th e  p la in t if fs ,  th e  m aste r o f  th e  W a lte r Stanhope 
n e ve r was asked to  to w  th e  M aude  to  H u l l ,  b u t 
o n ly  to  a place o f safety, and  in tended  fro m  th e  
f i r s t  to  ta ke  the  M aude  to  Y a rm o u th . T he  W alte r 
Stanhope  was made fa s t to  th e  M aude  b y  tw o  
ropes, b u t soon a fte r  she g o t fas t th e  to w  ropes 
p a r te d ; th is  happened accord ing  to  the  p la in t i f f  s 
s to ry , b y  reason o f  th e  heavy sea r u n n in g ; ac
co rd in g  to  th e  de fendant’s s to ry , b y  reason o f  th e  
W a lte r Stanhope, a fte r  to w in g  a sh o rt t im e  tow ards 
H u l l ,  sudden ly  tu rn in g  ro u n d  fo r  th e  purpose o f 
ta k in g  th e  M aude  tow a rds  Y a rm o u th  w ith o u t the  
know ledge  o r consent o f th e  m aste r of th e  M aude. 
T he  W a lte r Stanhope  then  asked fo r th e  M aude s 
cha in , b u t th e  m aste r o f  th e  M aude , cons ide ring  
th e  w e a th e r to o  bad fo r  to w in g , de te rm ined  to  
come to  an anchor, and d id  so. T he  p la in t if f

a lleged th a t  th e  W a lte r Stanhope  was asked to  
stand b y  th e  M aude  d u r in g  th e  ensu ing  n ig h t, b u t  
th is  was denied b y  th e  defendants. T he  W alte r 
Stanhope  d id  how ever rem a in  b y  th e  M aude  u n t i l  
abou t 5 p .m . on th e  fo llo w in g  day, o ffe r in g  severa l 
tim es  to  ta ke  the  M aude  in  tow , b u t  th e  o ile rs 
were a lw ays declined b y  th e  M aude. O n th e  m orn - 
in g  o f th e  17tb M arch , th e  L o rd  C a rd ig a n  and 
ano th e r steam ship came u p  and offered to  to w  the  
M aude  to  H u l l  fo r 2501. The  m aste r o f th e  M aude  
then  ha iled  the  W a lte r Stanhope, and m e n tio n in g  
th e  o ffe r, asked he r m aste r i f  she w o u ld  do the 
service fo r  th e  same sum . T he  m aste r o f th e  
W alte r Stanhope, how ever, declined, as he consi
dered h im s e lf engaged to  to w  th e  M aude  to  
a place o f sa fe ty w ith o u t any specified sum. 
T he  m aste r o f  th e  M aude  then  said he should take 
th e  L o rd  C ard igan  w hen th e  w ea ther m oderated. 
The  M aude  rem ained a t anchor, and a t about
3 p.m . on th a t  day th e  W a lte r Stanhope  le f t  th e  
M aude  and proceeded on h e r voyage. A t  abou t
4 p .m . on the  same day, the  L o rd  C a rd iga n  to o k  
th e  M aude  in  to w  and set o ff tow ards H u l l ,  b u t 
a fte r  to w in g  some hours th e  to w  ropes p a rte d , 
and th e  tw o  vessels lo s t s ig h t o f each o th e r, and  
the  M aude  was ob liged  to  ru n  fo r  Y a rm o u th  
Roads, w h ic h  she reached in  safe ty u n d e r he r ow n 
sail, in  th e  ea rly  m o rn in g  o f  th e  18 th  M a rch , and 
th e re  anchored. She was a fte rw a rds  ta ke n  o 
H u l l  b y  tw o  steamers.

T he  va lue  o f th e  M aude  he r cargo, and fre ig h t,
was about 10.500Z. .

M ilw a rd ,  Q.C. and E . C. C larkson, fo r  th e  p la in 
t i f fs  contended th a t  th e  W a lte r Stanhope  had p e r
fo rm ed  a va luab le  service, and was e n tit le d  to
su b s tan tia l rew ard . . .  .. , .

B u tt,  Q .C. and James P . A spvna ll, fo r  the  defen 
dan ts  contended th a t the services h a v in g  been 
ino p e ra tive  the re  cou ld  be no rew ard . T he  agree
m e n t was to  to w  the  M aude  to  H u l l ,  and th is  had 
n o t been pe rfo rm ed . I t  was th e  fa u lt  o f the  W a lte r  
Stanhope  in  n o t p e rfo rm in g  he r agreem ent w h ich  
com pelled th e  M aude  to  em ploy th e  L o rd  C a rd i-  
„r.™ TKai-a nan be no salvage rew ard  w ith o u t
success.

M ilw a rd ,  Q.C., in  rep ly . _ .
S ir  R . Phillimore.—T h is  is a case o f  salvage 

in  w h ich  i t  is  a lleged on th e  p a r t  o f th e  asserte 
sa lvors, th a t  is , th e  owners o f th e  W alte r S tan 
hope, th a t  th e ir  vessel w o u ld  have com ple ted  her 
service i f  th e  vessel lo  whom  Bhe rendered  i t  baa 
k e p t fa ith  w ith  her. O n th e  o th e r side i t  is  con
tended  b y  th e  vessel w h ich  was salved, the  M a u a e , 
th a t  no salvage serv ice  was rendered, inasm uch a 
none was com ple ted, because th e  a lleged salv 
w o u ld  n o t p e rfo rm  the  agreem ent w h ic h  had been
en tered  in to . .

T he re  is a c o n flic t o f evidence as to  wnau 
a c tu a lly  passed w hen th e  p la in t i f f ’s vessel cam® 
up . N o  d oub t th e  w eather was e x tre m e ly  oau 
on th e  1 6 th  and 17 th  M a rch  o f  th is  year, in ®  
vessel salved, th e  M aude, had lo s t her p1 
pe lle r and tw o  o f he r th re e  boats, and one a 
been stove in , and she had a s ig n a l of 
f ly in g . T he re  is  no  question  th a t she wanted t  
service  o f th e  salvors. The  W alte r Stanhope g o t n 
to  he r when in  th is  co n d itio n , and the re  is  a d ispu  
as to  w h a t re a lly  was said by  th e  cap ta in  ot 
W a lte r Stanhope  to  th e  cap ta in  o f th e  M aude. 
th e  w ho le , 1 am  in c lin e d  to  th in k  th a t  th e  t r u t  
p re t ty  m uch  th is :  th a t  the  M aude  requested 
be tow ed  to  H u l l ,  w here she was bound, t
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cap ta in  o f th e  W a lte r Stanhope  said i t  was im 
possib le to  go th e re  on acconnt o f th e  sta te  o f the  
w in d  and th e  w eather, and he w o u ld  go to  Y a r 
m o u th . I n  a fu r th e r  conversa tion  he said he 
w o u ld  t r y  w ha t he cou ld  do to  go to  H u l l ,  and he 
u n d e rto o k  to  t r y  to  ta k e  he r to  H u ll.  H e  made 
th e  a tte m p t and fa i le d ; the  rope  b roke  and th e  
consequence was th a t  th e  vessel had to  anchor, as 
th e  cap ta in  o f  th e  M aude  th o u g h t i t  dangerous to  
proceed in  th e  th e n  s ta te  o f th e  w in d  and w eather, 
and he made u p  h is  m in d  to  anchor fo r th a t  n ig h t.
I  be lieve th e  evidence o f th e  cap ta in  o f th e  W a lte r  
Stanhope. H e  was asked to  s ta y  b y  h e r th a t  
n ig h t,  w h ich  he d id . I  t h in k  i t  e x tre m e ly  probab le  
in  th e  sta te  o f th e  sh ip  and th e  w eather, th a t  he 
shou ld  do so, and I  believe th e  evidence he gave. 
B efore  the  n e x t m o rn in g , ano ther steam er came 
up, w h ich  is  ca lled  th e  L o rd  C a rd iga n . A  n e g o tia 
t io n  takes p lace between th e  capta ins o f th e  
M aude  and th e  L a d y  C a rd iga n , th e  re s u lt  o f w h ich  
is  th a t  he undertakes  to  to w  th e  M aude  to  H u l l  
fo r 2501.

T he  re s u lt  o f a l l  th e  evidence on th is  p a rt 
o f th e  case is  th is , th a t th e  cap ta in  o f the  
M aude  te lls  th e  cap ta in  o f th e  W a lte r Stanhope  
th a t  he has heard  th is  o ffe r m ade, an d  sh a ll close 
■with i t ,  unless he is  w il l in g  to  do w h a t he requ ires . 
The re p ly  o f the cap ta in  o f th e  W alte r Stanhope  
is , th a t  i t  cou ld  n o t be done in  th a t  w in d  and 
w eather, and also, as h is  services had been en
gaged w ith o u t any s tip u la tio n , he was ready to  
p e rfo rm  h is  engagem ent. T he  cap ta in  o f the 
M aude  refuses th e  services o f th e  W a lte r Stanhope 
and accepts th e  p ro ffe red  services o f th e  L o rd  
C a rd iga n , and th e  re s u lt  is  such as, in  m y  op in ion , 
to  ju s t i f y  th e  conduc t and advice o f th e  W alter 
Stanhope, because w h a t happened th e n  was th a t 
ho took the  vessel in  to w  and tow ed h e r fo r  e ig h t 
m iles in  n ine  hours. The  rope b roke , and  the  
M aude  fo u n d  h e rse lf com pe lled  to  go to  Y a rm o u th , 
Which she d id.

I t  is  tru e  th a t  i t  has been h e ld  in  th is  c o u rt as a 
genera l p ro p o s itio n  th a t  a service how ever w e ll in 
tended, b u t  n o t rendered, shou ld  n o t be rew arded. 
B u t th a t is  a p ro p o s itio n  w h ich , in  th e  c ircu m - 
stances o f th e  case, induces th e  c o u rt to  consider 
Ihe reason w h y  th e  service is  n o t rendered.

The fa ir  re s u lt o f th e  evidence is  th a t  the 
W alte r Stanhope  was ready to  do h e r best 

th e  vessel in  d is tress, and w o u ld  have 
'tone so i f  th e  o th e r engagem ent had  n o t been 
made. T he  W a lte r Stanhope  is  n o t e n tit le d  
to  be rew arded  on th e  scale w h ich  w o u ld  have 
been h e r due had  she tow ed th e  M aude  to  Y a r 
m ou th  o r  H u l l .  She was th e re  th e  w ho le  n ig h t,  
and she o u g h t n o t to  have been discarded, and is  
e n tit le d  to  be rew arded fo r  th e  services rendered 
and to  some com pensation fo r th e  loss she has 
sustained b y  n o t be ing  able to  com ple te  the  
service agreed upon.

L o o k in g  to  a ll the  c ircum stances o f th e  case, I  
shall g ive  to  th e  W a lte r Stanhope  100Z. A s  the re  
Was a p o in t o f  la w  in vo lve d  in  the case beyond the  
•acts, I  t h in k  i t  was a f i t  case to  b r in g  in to  th is  
°o u rt.

S o lic ito r  fo r  th e  p la in tif fs , Thomas Cooper.
S o lic ito rs  fo r  the  defendants, P r itc h a rd  and

bows.

Wednesday, Dec. 13, 1876.

T h e  G e a n n ib a n t a .

Salvage— D is tr ib u tio n — County C o u rt ju r is d ic t io n  
— C ounty Courts A d m ira lty  J u r is d ic tio n  A c t 
1868— 31 Sp 32 V ie t. c. 71, sect, 3, su l-s . 1.

W here a  sum o f  money under 3001. has been pa /id  
f o r  salvage services rendered, a C ounty  C o u rt 
hav ing  A d m ira lty  ju r is d ic t io n  lias ju r is d ic t io n  
is  an  action  f o r  d is tr ib u tio n  in  case o f  d ispute  
between the salvors, to a p p o rtio n  such sum among 
the salvors, a lthough  such sum  has been recovered 
by agreement w ith  the owners o f  the salved p ro 
p e rty , and xc ith o u t ac tion  brought in  the C ounty  
C ourt.

A  C ounty C ourt hav ing  A d m ira lty  ju r is d ic t io n  
under the C oun ty  Courts A d m ira lty  J u r is d ic tio n  
A ct 1868, has ju r is d ic t io n  under sect. 3, in  c la im s  
f o r  salvage w here in  the p ro p e rty  salved does not 
exceed 1000Z,, o r in  the a lte rn a tive  where the 
am ount c la im ed does no t exceed 300Z.

T h is  was an appeal fro m  th e  ju d g m e n t o f the  
C o u n ty  C o u r t  o f D u rh a m , ho lden  a t S underland , 
in  an action  b ro u g h t in  th a t  c o u rt b y  W il l ia m  
E le m o re ,o f S u nde rland  p ilo t ,  and Thom as D onken , 
w a te rm an , aga in s t R o b e rt T r im  and o thers, the  
owners o f th e  s tea m tu g  Scottish M a id ,  fo r  d is t r i 
b u tio n  o f salvage earned b y  services rendered 
b y  th e  p la in t if f  as p a r t  o f  th e  crew  o f th e  Scottish  
M a id  to  th e  steam ship  O la n n ib an ta . P ro m  a 
p e tit io n  annexed to  th e  sum m ons i t  appeared th a t  
on th e  1 9 th  Dec. 1875, th e  O la n n ib an ta , a screw  
steam ship  o f 534 tons re g is te r , s tru c k  th e  ba r o f 
S un d e rlan d  h a rb o u r, and w e n t beh ind  th e  n o rth  
p ie r, and, o w in g  to  th e  bad w eather th e n  p re 
v a ilin g , g o t in to  g re a t d a n g e r ; th a t  th e  p la in t if fs  
w en t on board th e  Scottish M a id  and offered th e ir  
services to  th e  defendants to  go to  th e  assistance 
o f  th e  O la n n ib an ta , and th a t th e ir  services w ere  
accep ted ; th a t D o n k in , a t th e  request o f the  
ow ner, o r  those a c tin g  fo r  h im , to o k  com m and o f 
th e  Scottish M a id ,  and, w ith  fo u r o thers , in c lu d in g  
E lem ore , w en t to  th e  assistance o f  th e  O la n n i
banta  ;  th a t, a fte r  g re a t exertions, th e  O la n n ib an ta  
was rescued fro m  h e r pe rilous p o s itio n , and 
b ro u g h t in to  s a fe ty ; th a t  th e  defendants, th e  
owners o f th e  Scottish M a id ,  had received 250Z. 
from  th e  O la n n ib an ta  fo r  th e  said services and 
had paid th e  p la in tif fs  o u t o f such sum  th e  Bum o f 
7Z. 138. 4d. each ; th a t  th e  p la in tif fs , cons id e rin g  
the  la t te r  sum  w h o lly  in su ffic ie n t, had app lied  d o  

th e  defendants fo r a m ore  equ itab le  d iv is io n  o f th e  
250Z., b u t th e  defendants had refused to  _ pay any 
g re a te r sum. T he  p e tit io n  p rayed  th e  ju d g e  to  
o rd e r an equ itab le  p ro p o rtio n  o f such sum  o f 250Z. 
to  be pa id  to  th e  p la in t if fs ,  and to  condem n th e  
defendants in  costs.

W h e n  th e  case came on fo r  he a rin g  in  th e  
C o u n ty  C o u rt, th e  defendants ob jec ted  to  the  
ju r is d ic t io n  of th e  co u rt on th e  g ro u n d  than the  
C o u n ty  C ou rts  A d m ira lty  J u r is d ic tio n  A c t  1868, 
in  g iv in g  ju r is d ic t io n  to  th e  C o u n ty  C ou rts  in  
ce rta in  m a tte rs , gave no ju r is d ic t io n  ove r c la im s 
fo r  d is tr ib u t io n  o f salvage, and fu r th e r  ob jected 
th a t  even i f  th e re  was ju r is d ic t io n ,  th e  p la in t if fs  
cou ld  n o t proceed u n t i l  th e y  had b ro u g h t in to  
c o u rt the  m oney th e y  had a lready  rece ived, and 
had com pelled th e  defendants by  m o n it io n  to  b r in g  
in  the  re s t o f th e  am oun t named, in  accordance 
w ith  the  a lleged fo rm e r p rac tice  o f  th e  H ig h  C o u rt 
o f A d m ira lty . T he  C o u n ty  C o u rt Ju d g e  d ism issed
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th e  ac tion  w ith  costs, on th e  g ro u n d  o f w a n t o f 
ju r is d ic tio n .

J u ly  5, 1876.— W . 0 . F . P h ill im o re ,  fo r  th e  
p la in tif fs , obta ined a ru le  in  the A d m ira l ty  
D iv is io n , u n d e r 38 &  39 V ie t. ,  c. 50, s. 6, c a llin g  
upon  th e  defendants to  show cause before the  
p rope r c o u rt w h y  th e  above r u l in g  o f tbe  C o u n ty  
C o u rt ju d g e  shou ld  n o t be set aside, and th e  action  
proceeded w ith .  T h is  ru le , b y  some acciden t, was 
en tered  in  the  R e g is try  and served upon the  
de fendant as an o rde r th a t  the  p la in t if fs  shou ld  
be a t l ib e r ty  to  proceed w ith  th e ir  appeal.

Dec. 13, 1876.— O n th is  date th e  defendants 
appeared to  show cause. T h e y  a t f ir s t  ob jected 
to  th e  ju r is d ic t io n  o f th e  A d m ira l ty  D iv is io n  to  
hear th e  appeal on va rious g rounds, v iz ., th a t  no 
copy o f th e  C o u n ty  C o u rt ju d g e ’s notes had been 
ob ta ined  (the re  were none ta k e n ) ; th a t  th e  ru le  
had been ob ta ined  w hen a d iv is io n a l c o u rt was 
s it t in g ,  and on o th e r g rounds. B u t th e  defen
dants, on th e  c o u rt p o in t in g  o u t th a t  i t  cou ld  and 
w o u ld , i f  necessary, extend  the p la in t if fs ’ t im e  fo r  
appea ling , b y  w ay o f special case, consented to  
show cause aga inst th e  ru le , as i f  i t  p ro p e r ly  
ra ised the  ques tion  w he the r th e  C o u n ty  C o u rt 
had ju r is d ic t io n  o ve r c la im s fo r d is tr ib u t io n  o f 
salvage. I t  was then  a d m itte d  b y  th e  p la in t if fs  
and  defendants th a t  th e  va lue  o f th e  G la n n ib an ta  
w hen salved exceeded 10001.

Bruce  fo r  th e  defendants showed cause accord
in g ly .— T he  w ords o f th e  C o u n ty  C o u rt A d m ira lty  
J u r is d ic tio n  A c t  1868 (31 &  32 V ie t .  c. 71) s. 3, 
g o ve rn in g  th e  case are “  A n y  C o u n ty  C o u rt 
h a v in g  A d m ira lty  ju r is d ic t io n , &c., to  t r y  and 
d e te rm ine  . . th e  fo llo w in g  causes . . .  as to  any 
c la im  fo r  salvage— any cause in  w h ich  the  va lue  
o f  th e  p ro p e rty  saved does n o t exceed 1000Z., o r 
in  w h ich  th e  am oun t c la im ed does n o t exceed 
300Z. . . .”  Those w ords can re la te  o n ly  to  actions 
to  recover salvage fro m  the  ow ners o f th e  p ro 
p e rty  va lued , and n o t to  actions fo r  d is tr ib u t io n  
o f salvage. T he  va lue  o f th e  p ro p e rty  salved is 
over 1000Z., and in  an o r ig in a l s u it  fo r  salvage the  
C o u n ty  C o u rt w ou ld  have had no ju r is d ic t io n . 
[S i r  R . Phillimore.— D o  yo u  contend th a t the  
section quoted req u ire s  th a t th e  va lue  sha ll be 
u n d e r 1000Z., as w e ll as th e  c la im  be ing  under 
3001, o r has th e  C o u n ty  C o u rt ju r is d ic t io n  in  
e ith e r even t ? T he  section appears to  me to  g ive  
a lte rn a te  ju r is d ic t io n . ]  T here  has been no de
c is ion  on th a t  p o in t, b u t I  s u b m it th a t i f  th e  va lue 
exceeds 10001, o r th e  am oun t c la im ed, 3001, in  
n e ith e r case is  the re  ju r is d ic t io n . B u t  I  say th a t, 
in  any case, th e  p ro p e rty  here be ing  over 1000Z., i t  
is  o n ly  u n d e r the  second p a rt o f  th e  section th a t 
any ju r is d ic tio n  cou ld  be established, and th a t i t  
cannot be under th a t  p a rt, because th e  w ords 
“  am oun t c la im ed ”  th e re  used m u s t re fe r to  an 
am oun t c la im ed in  a salvage cause p rope r, and 
do n o t re fe r to  an action  fo r d is tr ib u tio n . B y  
th e  M erch a n t S h ip p in g  A c t  1854, sect. 460, ju r is 
d ic t io n  is  g ive n  to  th e  ju s tice s  over “  d isputes 
w ith  respect to  salvage,”  “  i f  th e  sum  cla im ed 
does n o t exceed 2001,”  b u t  these w ords, a lth o ug h  
w ide  enough to  do so, do n o t g ive  any ju r is d ic tio n  
as to  a p p o rtio n m e n t o f salvage, fo r, by  sects. 466, 
467, i t  is exp ress ly  p rov id e d  th a t w here the 
am o u n t awarded b y  ju s tice s  does n o t exceed 2001., 
and any d isp u te  arises as to  its  a p p o rtio n m e n t, th e  
rece ive r o f w reck  sha ll have pow er to  a p p o rtio n  
such sum . T h is  A c t  was in  force w hen th e  C o u n ty  
C o u rt A d m ira lty  J u r is d ic tio n  A c t  was passed, and

c le a rly  contem pla tes th e  a w a rd in g  o f salvage, and 
th e  a p p o rtio n m e n t th e re o f be ing w h o lly  d is t in c t. 
T he  M erch a n t S h ip p in g  A c t A m e n d m e n t A c t  
1862, sect. 49, extended the  ju r is d ic t io n  o f jus tices 
to  cases w here th e  va lue  d id  no t exceed 10001, and 
aga in  m ade no a lte ra tio n  as to  a p p o rtio n m e n t. 
F S irR . Phillimore.— H ave  you  looked a t sect. 498 
o f the  M e rch a n t S h ip p in g  A c t  1854? ]  T h a t sec
t io n  g ives no d o u b t pow er to  “  any c o u rt h a v in g  
A d m ira lty  ju r is d ic t io n ,”  to  a p p o rtio n  salvage 
earned and exceeding 2 0 0 1 ; b u t  I  s u b m it th a t 
section does n o t a p p ly  to  cou rts  w h ich  were no n 
e x is te n t w hen i t  was passed, and, w h ich , b y  th a t  
section, w o u ld  acqu ire  u n lim ite d  ju r is d ic t io n  in  
app o rtio n m e n t. T he re  m u s t be some express 
w ords to  g ive  th e  ju r is d ic t io n : (The  John Evans, 
ante, vo l. 2, p. 234 ; 30 L .  T . Rep. N . S. 308.) 
I f  the  C o u n ty  C o u rt has such ju r is d ic t io n , each 
m em ber o f th e  crew  m ig h t  proceed fo r  d is 
t r ib u t io n ,  a lth o u g h  th e  w hole  am o u n t recovered 
fa r  exceeded 3001

W. G. F .P h ill im o re  in  s u p p o rt o f th e  ru le .— The 
3 rd  section o f tb e  C oun ty  C o u rts  A d m ira l ty  J u r is -  
d ic tio n  A c t  1868 was c lea rly  in tended to  g ive  salvage 
ju r is d ic t io n  to  th e  C o u n ty  C ourts  in  tw o  d is t in c t 
cases— firs t,  w here the va lue  o f  the  p ro p e rty  salved 
d id  n o t exceed 10001; secondly, w here th e  am oun t 
o f th e  c la im  d id  exceed 300Z. [S ir  R . Phillimore. 
— I  am e n tire ly  w ith  you  on th a t p o in t, so th a t 
you need n o t a rgue  i t  fu r th e r . ]  T he  3 rd  
section g ives ju r is d ic t io n  over sa lvage, damage b y  
co llis ion , damage to  cargo, and o th e r th in g s  under 
genera l w ords  o n ly , and these w ords in c lu d e  e ve ry 
th in g  th a t  is  w ith in  th e  ju r is d ic t io n  o f  the  
A d m ira l ty  C o u rt u p  to  c e rta in  l im its  o f va lue. 
M oreover, T he  M e rch a n t S h ip p in g  A c t  1854, sect. 
498 expressly  prov ides th a t  w here the am oun t 
awarded exceeds 2001, “  A n y  c o u rt h a v in g  A d m i
ra lty  ju r is d ic t io n  m ay  cause the  same to  be 
apportioned ,”  and by  the  C o u n ty  C ou rts  A d m ira lty  
J u r is d ic tio n  A c t  1868, sects. 2 and 3, the  w ords 
used as to  ju r is d ic t io n  are, “ A n y  C o u n ty  C o u rt 
h a v in g  A d m ira lty  ju r is d ic t io n .”  These w ords 
c lea rly  b r in g  such C o u n ty  C o u rts  w ith in  th e  
M e rch a n t S h ip p in g  A c t  1854  [H e  was then  
stopped by th e  c o u rt.]

S ir  R . Phillimore.— The question  before the  
co u rt in  th is  case is, by consent o f  counsel, 
th is  : W h e th e r a C o u n ty  C o u rt h a v in g  A d m ira lty  
ju r is d ic t io n  has th a t  ju r is d ic t io n  in  th e  m a tte r  
o f d is tr ib u t io n  o f salvage w here  th e re  has been 
no o r ig in a l s u it fo r  salvage. I  am o f op in io n  
th a t  i t  has ju r is d ic t io n .

I  am o f  op in io n , f ir s t  o f a ll, on the  p la in  
m ean ing , as i t  appears to  me, o f tbe  te rm s 
used in  th e  31 &  32 Vict,. c. 71, s. 3, “ A.ny 
C o u n ty  C o u rt h a v in g  A d m ira lty  ju r is d ic t io n  
sha ll have ju r is d ic t io n , and a ll powers and 
a u th o r ity  re la t in g  the re to , to  t r y  and de te rm ine , 
sub jec t and acco rd ing  to  the  p rov is ions o f th is  
A c t ,  th e  fo llo w in g  causes : A s  to  any c la im  fo r  
salvage— A n y  cause in  w h ich  th e  va lue  o f  th e  
p ro p e rty  saved does n o t exceed 1000L o r in  w h ich  
th e  a m o u n t cla im ed does n o t exceed 300Z. )(

N ow , f ir s t  o f a ll, “  as to  any c la im  fo r  salvage, 
— i t  is  a d m itte d  th a t  these w ords are  e x trem e ly  
broad, and taken  in  th e ir  com m on s ig n ific a tio n  
w ou ld  in c lu d e  su its  fo r d is tr ib u t io n , w h ich  is  a 
k in d  o f c la im  fo r  salvage. I t  is  a d m itte d  also, 
and cou ld  n o t indeed have been denied, th a t  the  
C o u n ty  C o u rt m u s t have ju r is d ic t io n  in  a case 
o f d is tr ib u t io n  o f salvage w here  th e  o r ig in a l c la im
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has been fo r  salvage rew ard , and tb e  subsequent 
proceedings have in tro d u ce d  th e  question  o f d is 
tr ib u t io n . I t  was n o t in tended  b y  the  le g is la 
tu re  to  exclude su its  fo r  d is tr ib u t io n  in  those 
instances, n o r do I  consider i t  was so w here  th e re  
had been no p rev ious  s u it  fo r  salvage services. 
T h a t appears to  m e to  be th e  fa ir  c o n s tru c tio n  of 
th e  w ords “ as to  any c la im  fo r  salvage.”

A n d , w ith o u t re ly in g  upon i t  as necessary fo r  
the  su p p o rt o f m y  op in ion , I  also th in k  408ch 
section o f tb e  17 &  18 Y ic t .  o. 104, con firm s 
m y  ju d g m e n t in  th is  m a tte r. T h a t section is 
“  whenever th e  aggrega te  am o u n t o f salvage pa y 
able in  respect of salvage services rendered in  
the  U n ite d  K in g d o m  has been f in a lly  ascertained, 
and exceeds 2001, and w henever th e  aggregate  
am oun t o f salvage payable in  respect of salvage 
services rendered  elsewhere has been f in a lly  ascer
ta ined, w ha tever such am oun t m a y b e ,th e n  i f  any 
delay o r  d isp u te  arises as to  th e  a p p o rtio n m e n t 
thereof, any co u rt h a v in g  a d m ira lty  ju r is d ic t io n  
m ay cause th e  same to  be apportioned  am ongst the  
Persons e n tit le d  th e re to  in  such m anner as i t  
th in k s  ju s t . ”  These are e xa c tly  th e  w o rds  used 
h v  th e  L e g is la tu re  in  th e  subsequent s ta tu te , 
31 &  32 V ie t .  c. 71. T he  w ords are, “  A n y  c o u rt 
ha v in g  a d m ira lty  ju r is d ic t io n .”

I  am, the re fo re , o f o p in io n  th a t  th e  c o u rt has 
ju r is d ic t io n  in  an o r ig in a l s u it  fo r  d is tr ib u t io n  of 
salvage.

Upon th e  s e c o n d p o in t . it  be ing  a d m itte d  th a t 
the va lue  o f the  p ro p e rty  exceeds 10001, b u t th a t 
the c la im  is  one fo r  2501 o r under 3 0 0 1 ,1 am  o f 
op in io n  th a t  i t  comes w ith in  the ca te go ry  m en
tio n e d  in  the  f ir s t  paragraph  o f the  3 rd  section. I  
read those in  tbe  a lte rn a tiv e  th a t e ith e r w hen  th e  
p ro p e rty  saved does n o t exceed 10001, o r when the  
am ounto la im eddoes n o t exceed 3001, the re  is  ju r is 
d ic tio n . I t  was fa ir ly  a d m itte d  th a t th e re  was some 
co rrobo ra tion  of th a to p in io n  in  tb e  language o f the 
subsequent M e rch a n t S h ip p in g  A c t  (25 &  26 "V ic t  
c. 63, s, 49), w h ich  has these words. Such p ro v is io n  
sha ll extend  to  a ll cases in  w h ich  tbe  va lue  o f th e  
p ro p e rty  saved does n o t exceed 10001 as w e ll as 
th e  case p ro v id e d  by the  p rev ious A c t ; b u t in d e 
p e n de n tly  o f any c o rro b o ra tio n  i t  m ay receive 
fro m  th e  section o f th is  A c t  ju s t  c ited , I  am of 
°P in io n th a t th is  m u s t be read in  tb e  a lte rn a tiv e  ; 
th a t th e  w o rd  “ o r ”  m u s t be read as in d ic a tin g  
the  a lte rn a tive , and i t  w ou ld  n o t be a co rre c t in 
te rp re ta tio n  o f the  s ta tu te  to  s u b s titu te  th e  w ord

and ”  fo r th e  w o rd  “  o r ”  in  these cases.
U p o n  b o th  g rounds, the re fo re , I  am o f op in ion  

th a tth e  C o u n ty  C o u rt has ju r is d ic t io n  in  th is  s u it  
f ° r  d is tr ib u t io n  o f salvage, and I  m u s t pronounce 
acco rd ing ly . I  reverse the  sentence of th e  co u rt 
below, and m ake no o rd e r as to  costs.

S o lic ito r  fo r  the  p la in t if f ,  Southgate.
S o lic ito r  fo r  th e  de fendant, G. J . B row n low .

Tuesday, Ja n . 17, 1877.
T h e  J o h n  B o y n e .

C o llis io n  between vessels— Damage to cargo—P re 
l im in a ry  acts— P ractice— B u ie  o f  Supreme Court. 
O rder X I X . ,  ru le  30.

•L i an  action f o r  damage to cargo susta ined in  a  
co llis io n  between two ships where the action  is  
brought aga inst the ship c a rry in g  the cargo, the

p a rtie s  are no t bound to f i le  p re lim in a ry  ads  
u n d e r the Rules o f  the Supreme C ourt, O rder 
X IX . ,  ru le  30.

T h is  was an ac tion  b ro u g h t b y  th e  ow ners o f 
carg o of a ship ca lled the John Boyne  ag a in s t th a t  
vessel fo r  th e  dam age sustained th ro u g h  a col
lis ion  betw een th e  John Boyne and  an o th er sh ip , 
alleged to have occurred th ro u g h  th e  negligence  
o f th e  John  Boyne.

T he  p la in t if fs  before d e liv e r in g  p lead ings to o k  
o u t a sum m ons c a ll in g  upon th e  defendants to  
show cause w h y  an o rd e r shou ld  n o t be made w ith  
reference to  th e  f i l in g  o f p re lim in a ry  acts in  the  
action.

E . C. C larkson, fo r  th e  p la in t if f ,  c it in g  th e  
B u ies  o f the  Suprem e C o u rt, O rd e r X I X .  ru le  30, 
contended th a t  in  a ll actions fo r  damage b y  co l
lis ions  between vessels p re lim in a ry  acts m us t be 
file d . T h is  was a case of co llis ion .

W . G. E . P h ill im o re ,  fo r  th e  de fendants.— W h a t 
p re lim in a ry  acts are p la in t if fs  to  file  P N o t one in  
re la tio n  to  th e  de fendan ts ’ sh ip . T h e y  cannot 
m ake sta tem ents as to  th e  o th e r sh ip , because th e y  
can have no know ledge o f th e  c ircum stances ; there  
is  consequently  no m u tu a lity .

B ruce  as am icus curice.— I n  a s im ila r  case in  th e  
Queen’s B ench  D iv is io n  in  an action  aga ins t a 
p ilo t, a M a s te r a t C ham bers ru le d  th a t  O rde r 
X I X . .  ru le  30, d id  n o t app ly .

S ir  R . Phillihobe.— I  th in k  th e  o b je c tio n  taken  
b y  M r. P h ill im o re — chat even i f  th e  de fendant d id  
de live r a p re lim in a ry  act, th e  p la in t if f ,  fro m  the 
n a tu re  o f th e  action , cou ld  n o t do so, so th a t  i t  
be ing  im poss ib le  to  a p p ly  O rde r X I X . ,  ru le  30, to  
b o th  pa rties  in  th e  same action , th e re  cou ld  be no 
m u tu a lity — is an ob jec tion  w h ich  cannot be g o t 
over. I  th in k  the re  shou ld  be no p re lim in a ry  
acts de live re d  in  th is  action.

S o lic ito rs  fo r  th e  p la in tif fs , P r itc h a rd  and Sons. 
S o lic ito r fo r th e  defendants, Thomas Cooper.

Tuesday, Jan . 16,1877.

T h e  S t . O l a f .

P ractice— Costs— D iscontinuance— R u le  o f  
Supreme C ourt, O rder X X I I I .

W here a  p la in t i f f  in  a n  action, a fte r  succeeding 
in  a n  in te rlo cu to ry  a p p lica tio n , the costs o f  
w h ich  are made costs in  the cause, gives notice  
o f d iscontinuance o f  the action, under O rder 
X X I I I .  o f the Rules o f the Supreme C ou rt, the  
defendant is  en titled  to h is costs, in c lu d in g  the 
costs o f such a p p lica tio n .

T h is  was an action  o f possession in s t itu te d  on 
beha lf o f James B re m m e r and o thers, p a rt owners 
o f the  schooner S t. O la f, aga inst Jam es C orm ach, 
p a rt ow ner and la te  m aste r. T he  w r i t  c la im ed 
possession o f  th e  schooner and also possession o f 
h e r c e rtifica te  re g is try , as a g a in s t th e  defendant. 
T he  de fendan t had been dism issed fro m  th e  
schooner, and le f t  her, ta k in g  away th e  ce rtifica te , 
keys, and papers. T he  p la in t if fs  the reupon  to o k  
possession o f the schooner, and  in  M a y  12th 1876, 
a fte r th e  com m encem ent o f th is  action, app lied  to  
th e  co u rt by  m o tio n  fo r  th e  d e liv e rin g  up  o f tbe  
ce rtifica te , & c . ; and th e  de fendant was ordered 
to  d e live r them  up, costs o f th e  m o tio n  to  be 
costs in  th e  cause (see ante, p . 268). O n  th e  do-
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fe n da n t co m p ly ing  w ith  th e  o rd e r th u s  m ade, th e  
p la in t if fs ,  on 9 th  June  1876, gave the  de fendant 
no tice  in  w r i t in g  th a t th e y  d iscon tinued  th e  action . 
T he  de fendan t then  proceeded to  s ign  ju d g m e n t fo r  
th e  costs o f th e  action, u n d e r O rd e r X X I I I .  o f the 
R u les o f th e  S uprem e C o u rt, h u t  th e  re g is tra r  
refused to  a llo w  h im  to  do so w ith o u t an o rd e r o f 
th e  co u rt, upon  th e  g ro u n d  th a t  th e  p la in t if fs  had 
p a r t ly  succeeded in  th e ir  c la im , as th e y  had re 
covered th e  ce rtifica te .

E . 0 .  C la rkson, on  beha lf o f the  defendants, 
no w  m oved the  c o u rt to  condem n the  p la in t if fs  
in  a l l  costs o f th e  action . B y  O rd e r X X I I I .  
ru le  1, o f th e  R ules o f th e  S uprem e C o u rt, a 
de fendan t is  a b so lu te ly  e n tit le d  to  h is  costs on 
a p la in t if f  d is c o n tin u in g  h is  action . [S ir  R . P h il l i - 
m o r e .— B u t here the  d iscon tinuance  to o k  place 
a fte r  th e  p la in t if fs  had succeeded in  p a r t  o f th e ir  
a c tio n .] T he  p la in t if fs ’ no tice  is  th a t  th e y  w h o lly  
d is c o n tin u e ; th e  course b y  w h ich  he ob ta ined  
possession o f  th e  ce rtifica te  o f  re g is try , was m ere ly  
in c id e n ta l, a m o tio n  m ade in  th e  a c tio n  under the  
M e rc h a n t S h ip p in g  A c t.  Besides, th e  p la in t if fs  
have ta ke n  aw ay any d isc re tio n  the  c o u rt have, by  
g iv in g  th e  no tice  to  d iscon tinue , and th e y  have 
also b y  so d o in g  p reven ted  th e  de fendant fro m  
s e tt in g  u p  a co u n te r-c la im  fo r  damages fo r w ro n g 
fu l d ism issa l; i f  such co u n te r-c la im  had been tr ie d  
the re  w o u ld  no d o u b t have been a d isc re tio n  as 
to  costs, b u t  th is  is  gone b y  th e  p la in t if fs ’ ow n 
acts.

W . G. F . P h ill im o re  fo r  th e  p la in tif fs .— B y  
O rd e r L V .  o f th e  R u les o f th e  S uprem e C ou rt, th e  
c o u rt has an absolute d isc re tio n  over the  cos ts ; and 
b y  sect. 49 o f  th e  S uprem e C o u rt o f Ju d ica tu re  A c t  
1873, th e re  can be no  appeal as to  costs. A t  
a n y  ra te , th e  defendants are n o t e n tit le d  to  th e  
costs o f  th e  m o tio n  in  w h ich  w e were successful.

E . C. C la rkso n  in  rep ly .
S ir  R . P h il l im o r e .— I  th in k  M r .  C la rkson  is 

e n t it le d  to  succeed. T here  is  no doubt, th a t 
acco rd ing  to  the  p ra c tice  p re v a ilin g  in  th e  re g is try  
o f th e  H ig h  C o u rt o f  A d m ira lty ,  before  the  
J u d ic a tu re  A c ts  came in to  opera tion , th e  defen
d a n t w o u ld  have been e n tit le d  to  a ll th e  costs o f 
th e  ac tio n , o th e r than  those re la t in g  to  th e  m o tion  
to  o b ta in  possession o f th e  ce rtif ica te  o f re g is try  
o f  th e  vessel. T he  co u rt, however, m u s t now  bo 
g u id e d  in  th e  f ir s t  place b y  th e  p rov is ions as to  
costs con ta ined  in  th e  ru les  o f th e  Suprem e C o u rt, 
so fa r  as th e y  are app licab le  to  th e  case. T he  o n ly  
tw o  ru le s  o f c o u rt to  w h ich  I  have been re fe rred , 
a re  O rd e r X X I I I .  ru le  1, and  O rde r L V .  ru le  1, 
o f  these tw o  ru le s  the  fo rm e r, O rde r X X I I I .  ru le  
1, is  a d is t in c t  o rd e r in  a p a rt ic u la r  case, w h ils t  
th e  subsequent ru le  is a p ro v is io n  as to  costs 
g e n e ra lly . I  am  th e re fo re  o f o p in io n  th a t  O rde r 
X X I I I .  ru le  1, is  n o t ove r-r id de n  b y  th e  genera l 
p ro v is io n  as to  costs con ta ined  in  O rde r L V .  
ru le  1. T he  de fendant is  u n d e r th e  ru les  e n tit le d  
to  a ll th e  costs o f th e  action.

S o lic ito r  fo r  p la in t if fs ,  H a rp e r.
S o lic ito rs  fo r  de fendan t, Lawless and Co.

Sixpwme Court of JuMcata.
— ♦ —

COURT OF APPEAL.

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by W. A ppleton , J ames  P. A s p in a l l  and F. W.

Ra ik e s , Escire., Barristers-at-Law.

M a y  30, 31, and  June  1, 1876.
(Before  Cockbdrn, C.J., Jessel, M.R., Mellish, 

L .J .,  and Pollock, B.)
Williams and others v . The North China 

Insurance Company.
M a rin e  insu rance—In su rance  on f re ig h t— F re ig h t 

advances— C onstruction  o f  cha rte r-pa rty— Valued  
p o lic y — W hat is  va lued— O pening to show w a n t  
o f in terest in — R a tif ic a tio n  a fte r knowledge o f  
loss—Rouble insurance,

A  cha rte r-pa rty  contained the fo llo w in g  clause : 
“ S u ffic ien t cash, no t exceeding 6001., to be 
advanced aga inst f re ig h t,  i f  requ ired , a t ports o f 
load ing , subject to insu rance  a nd  2J per cent, 
commission.”  The charterers subm itted to the 
cap ta in , as agent f o r  the owners, and he accepted a 
disbursement account made up  o f  three item s, (1) 
cash a c tu a lly  advanced;  (2) comm ission due t j  
the charterers under the c h a rte r -p a r ty ; (3) pre 
m iu m  on a p o lic y  o f  insu rance  on fre ig h t  made on 
owner’s behalf.

H e ld , th a t such sums, though no t a l l  representing  
ac tua l advances, were nevertheless “ f re ig h t  a d 
vances ”  w ith in  the m eaning o f  the ch a rte r-p a rty , 
an d  were, therefore, r ig h t ly  insu red  by the c h a r
terers on th e ir  own account.

A  p o licy  o f  insu rance  on f re ig h t,  va lued  a t a ce rta in  
sum, was made by charterers on beha lf o f  them
selves and  those interested, in  the u su a l terms. I t  
came to the knowledge o f  the shipowners, but not 
t i l l  a fte r  they had heard o f  the loss. They  
then cla im ed the benefit under it .

H e ld  tha t, there being sa tis fac tory  evidence o f  the 
p o lic y  hav ing  been made on the owners’ account, 
i t  was open to them to r a t i f y  i t ,  even a fte r they 
had  knowledge o f  the loss.

R o u th  v. Thom pson (13 E ast. 274) an d  H agedorn  
v. O live rson  (2 M . &  8 .  485) fo llow ed .

U nder a  va lued p o lic y  i t  m ay be shown w h a t i t  was  
th a t was in tended to be valued, w ith  a v iew  to 
d isp u tin g  in terest in  the whole subject o f  v a lu a tio n  
though the am ount o f  the v a lu a tio n  can be d is 
p u ted  o n ly  on the g round  o f  f r a u d .

T his was an appeal from a decision of the Common 
Pleas Division.

T he  m a te r ia l facts o f  th e  case are as fo llow s : 
T he  p la in t if fs  were the  owners o f a sh ip  ca lled 

th e  Queen o f  the Colonies. T hey  cha rte red  iie r  fo r  
a voyage fro m  B a ta v ia  to  the  U n ite d  K in g d o m , 
to  a f irm  w ho  then  assigned the  c h a rte r-p a rty  to  
L o rra in  and Co., o f B a tav ia . T he  f i r m  o f L o rra in  
and Co. have a house a t G lasgow, u n d e r th e  name 
o f L o rra in o  and G illesp ie , and  a no the r in  London  
u n d e r the  nam e o f G illesp ie .

T he  c h a rte r-p a rty  con ta ined  th is  clause amongst 
o thers : “  S u ffic ie n t cash, n o t exceeding 600i., to  
be advanced aga ins t f re ig h t  i f  re q u ire d  a t p o rts  
o f load ing , su b je c t to  insu rance  a nd  2-| pe r cent, 
com m ission .”  P la in t if fs  e ffected an insu rance  on
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fre ig h t,  va lued a t 5500!., in  Beveral L o n do n  in -  1 
surance houses.

The sh ip  was loaded a t Paseercean, in  B a tav ia , 
b y  A braas and Co., th e  agents the re  o f L o rra in  and 
C o .; and  subsequen tly  th e  fo llo w in g  d isbu rsem en t 
account was subm itte d  b y  th e m  to  th e  cap ta in  o f 
the  Queen o f  the Colonies.

Note of disbursements of the British Queen of the
Colonies. Captain R. Jones.

£  s. d.
To oash per Receipt..................................... 165 11 4
2£ per cent, commission on ¿£5796 3--'. 2d. 144 18 0 
3 per cent. Insurance on ¿£5941 Is. 2d.... 178 4 7

Total.................  ¿£488 13 11
which was signed as “ correct ” by the Captain.
A braas  and Co. n o tif ie d  w h a t they  bad done, 

and enclosed the  above accepted account to  th e ir  
P r in c ip a ls  L o r ra in  and Co., w ho  then  effected tw o  
po lic ies o f insurance  (he re ina fte r ca lled th e  C h ina  
P o lic ies) w ith  th e  de fendan t com pany, (1) fo r 
59411. Is . 2d. fo r them selves and a ll w ho m ig h t 
be in te re s te d  ( in  the  usua l te rm s), “  on estim ated  
am oun t o f f re ig h t  va lued  a t 5941Z. Is . 2d.”  a t a 
p re m iu m  o f I f  pe r ce n t.; and (2) (on the  
same day and  in  th e  same office), an “ advance 
aga ins t f re ig h t  va lued  a t 512Z. 13s. 5d.”  T h is
sum , i t  appeared, th e y  a rr ive d  a t b y  ad d in g  to  the  
account o f 488!. 13s. l i d .  above m en tioned  a 
com m ission o f 2J per cent, on 343!. 15s. l i d .  (be ing 
the  sums of 165!. 11«. 4d. and 178!. 4s. 7d. in  th a t  
account)— w h ich  they  were e n t it le d  to  do b y  
the ch a rte r-p a rty , b u t  w h ic h  A braas and Co. had 
om itte d  to  in c lu d e  in  th e ir  account— and the  
p re m iu m  on th is  p o lic y  to  th e  w hole sum  so 
a rr ive d  at.

B o th  the C h in a  po lic ies were then  sent b y  post 
to  th e ir  house o f  L o rra in  and G ille sp ie  a t G lasgow, 
a r r iv in g  about th e  10 th  o r 15 th  Dec. 1874.

T he  Queen o f  the Colonies was to ta l ly  lo s t on 
the 2 5 th  Jan. 1875.

The p la in t if fs  h a v in g  been apprised  o f th e  loss, 
obta ined se ttlem en t, b u t n o t paym en t, o f the 
E n g lis h  po lic ies on the  4 th  Feb . 1875.

O n th e  5 th  Feb. th e  C h ina  p o licy  on fre ig h t  
came to  the  know ledge o f the  E n g lis h  u n d e rw rite rs , 
w ho th e reupon  de layed paym e n t on th e ir  ow n 
Policies.

A  l i t t le  la te r  i t  came to  th e  know ledge  o f the  
P la in tiffs , and was subsequently  g iven  u p  to  them  : 
and they , on rece ip t fro m  the  va rio u s  E n g lis h  
n n d e rw r ite rs  o f th e  sums fo r w h ich  they  were 
r espective ly  liab le , p u rp o rted  to  assign to  them  
“he ir (the p la in t if fs ’ ) ow n in te re s t in  the  said C h ina

L o rra in  and Co. were p a id  the  fu l l  am oun t on 
"be o th e r C h ina  p o lic y  fo r  512!. 13s. 5d., th e  va lua 
t io n  o f th e ir  advances aga ins t fre ig h t.

P la in tif fs  b ro u g h t th e ir  ac tion  fo r 441Z., the  
5?°ess o f th e  C h ina  p o lic y  on fre ig h t  ove r the  
B n g lis h  polic ies, a d m itt in g , and show ing  b y  the 
receipts, th a t  th e y  had  been p a id  th e  fu l l  am oun t 
o f 5500!. due on those po lic ies. T he y  were 
awarded such excess b y  th e  C o u rt o f C om m on Pleas 
beloW-

A t  th e  t r ia l  a n o m in a l v e rd ic t was ta k e n ; and i t  
Was agreed th a t th e  ju d g e  (D enm an, J .) should 
en te r  a ll th e  m a te r ia l fac ts  on h is  notes, w h ich  
8hould then  be trea ted  as a s ta tem en t o f a special 
ca^  before th e  C o u rt o f A ppea l.

Ih e  p resen t appeal was made b y  th e  de fendan t 
aKajnst th a t  decision.

■Tbe c o u rt to  d ra w  inferences o f fact.

B e n ja m in , Q.C. (w ith  h im  Cohen , Q.C., and Lan~  
yon), fo r  defendants (appe llan ts .)—-I have tw o  
p o in ts . (1) A s  to  th e  excess o f 441!. th a t th is  C h ina  
p o lic y  was a p o lic y  on an in te re s t w h ich  d id  n o t 
w h o lly  be long to  p la in t if f ,  and th e  fa c t o f its  be ing  
a “ v a lu e d ”  p o lic y  does n o t p re v e n t th a t  be ing  
shown. (2) A s  to  th e  whole sum , th a t  p la in t if f  cou ld  
take  no advantage under i t ,  since i t  was m ade b y  a 
s tran g e r ( th o u g h  fo r  h is  benefit), and n o t ra t if ie d  
t i l l  a fte r  I obs. A  decis ion in  m y  fa vo u r on th e  
f i r s t  p o in t w i l l  m ake i t  unnecessary to  argue 
th e  second. A s  to  th e  f i r s t  p o in t :  F ro m  th e  
facts i t  is  clear th a t th is  p o licy  was m ade b y  
L o r ra in  and  Co. on th e  w hole  fre ig h t, and th a t th e  
shipow ners were n o t in te res ted  to  th a t  am ount, 
and th e  fa c t o f th e  p o licy  be ing  a va lued  one does 
n o t debar me fro m  show ing  th a t. T h a t is w e ll 
established b y  a u th o r ity  (D uer, I I .  79.) I t  is  n o t 
open ing  a va lued  p o licy  to  show ove r-va lua tion . 
I  s im p ly  ask w h a t i t  is th a t  was in tended  to  be 
va lued, and does i t  a ll be long to  yo u  ? T he re  is 
n o th in g  to  p re ve n t m e d o in g  th a t. N o w , here  ̂  1 
say i t  is  clear th a t  w h a t was in te n de d  b y  L o rra in  
and Co. to  be va lued  waB th e  w ho le  f re ig h t.  
P la in t if fs  w ere n o t in te res ted  in  th e  w ho le  
f r e ig h t ; b u t  in  th e  whole fre ig h t  less th e  sum  
advanced. T h a t is fu l ly  covered by 5500!., and th a t 
sum  th e y  have a lready recovered fro m  th e  E n g lis h  
u n d e rw rite rs . T he y  are the  o n ly  people w ho have 
any r ig h t  to  sue us. T he y  can sue us fo r  c o n tr i
bu tio ns , and th e y  are about to  do so. [T h e  Court 
in tim a te d  th a t  th e y  w ou ld  now  hear th e  o th e r side 
on th iB  f ir s t  p o in t.]

B u tt,  Q C . and J . C. M atthew , fo r p la in t if fs  
(respondents.)— F re ig h t  does n o t necessarily  mean 
a ll f re ig h t. W h a te ve r be th e  a c tua l in te re s t in  the  
f re ig h t  i t  is  a c tu a lly  in su re d  s im p ly  as “ fre ig h t.”
[Jessel, M.R.— P r im a  fa c ie  “ f re ig h t  ” means a ll 
fre ig h t. I t  m u s t be shown th a t  i t  means some
th in g  less in  th e  p a rt ic u la r  case.] I t  is c lea r how  
L o rra in  and Co. came to  e ffect a p o lic y  a t a ll. 
T he y  had  charged th e  sh ipow ners w ith  p rem ium s 
fo r  insurance, and fe lt  the re fo re  th a t i f  th e y  were 
n o t a lready insu red , o r i f  th e ir  u n d e rw r ite rs  shou ld  
tu rn  o u t to  be in so lve n t, th e y  w o u ld  have a r ig h t  
to  ca ll on th e m  (L o r ra in  and Co.), fo r  th e  p o lic y , 
th e  p re m iu m  on w h ich  had been cha rged  aga ins t 
th e  owners in  th e  account g ive n  to  and accepted 
b y  th e  capta in. L o rra in  and Co. the re fo re  insu red , 
and insu red  th e  sh ipow ners ’ in te re s t and n o th in g  
else. T h a t is  c lear by h is  m a k in g  ano the r po licy , 
on th e  ve ry  same day, on h is  ow n  account, to  
cover h is advances. I t  is  a ll a que s tion  o f 
in te n tio n .

Barker v. Jansen, 17 L . T  Rep. N.S. 473; L . Rep. 3 
C. P. 303 ; 3 Mar. LawCas. O. S. 28.

Bidaett v. Secretan, ante, vol. 1, p. 95; 24 L . T . Rep. 
N . S. 942 ; L. Rep. 6 C. P. 616.

The sum  o f 5941! Is . 2d., i t  is  tru e , is  somewhere 
about th e  a c tua l am oun t o f gross f r e ig h t ; b u t  I  
say th a t  the  in te n tio n  was n o t to  in su re  the  gross 
fre ig h t,  b u t  o n ly  sh ipow ners ’ in te re s t. I t  m ay  be 
th a t th e y  th o u g h t h is  in te re s t extended to  the  
w hole f r e ig h t ;  b u t i t  does n o t m a tte r  b y  w h a t 
ca lcu la tion  th e y  a rr iv e  a t th e  sum , so lo n g  as i t  is 
th e  sh ipow ners ’ in te re s t alone w h ich  th e y  in te n d  
to  insure . T he  sh ipow ners ’ in te re s t was th e  gross 
fre ig h t,  p lus  th e  p rem ium s less th e  advances. 
T h is  sum  o f 5941!. Is . 2d. was a rr iv e d  a t, we say, 
b y  a ro u g h  ca lcu la tio n  on th a t  basis. Ih e se  
ca lcu la tions are never supposed to  be s t r ic t ly  
accurate. T he y  are a lw ays made on a lib e ra l scale.
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l a  th e  case o f va lued  po lic ies insurance  is no 
lo n g e r a c o n tra c t o f in d e m n ity ; i t  is  a co n tra c t 
o f in d e m n ity  sub jec t to  m ercan tile  usage. I n  the  
sm a lle r p o licy , made on h is  ow n account, G illesp ie  
inc lu d e d  ite m s  in  w h ich  he had no in te re s t. 
U n d e rw r ite rs  l ik e  ove r-va lua tion . T he  E n g lis h  
p o licy  was n o t la rge  enough to  cover the  p rem ium s. 
P ro b a b ly  G illesp ie  added th e  address com m issions 
as w e ll, w h ic h  were, as a fa c t, in c luded  in  th e  
f r e ig h t ; b u t  he added e v e ry th in g  in  w h ich  the  
owners cou ld , by  a n y  p o s s ib ility , be in te res ted , 
m ean ing  to  cover th e ir  in te re s t, and th a t is  done 
every day in  a va lued p o lic y , and is  no g ro u n d  fo r  
im peach ing  it .

B e n ja m in , Q.C., in  rep ly .— I t  m u s t be observed 
th a t  th is  p o licy  was made a fte r th e  accounts had 
been made up, and the re fo re  w ith  fu l l  and exact 
know ledge  of a ll the  facts. T he  sum  was a rr ive d  
a t b y  a d d in g  th e  address com m ission to  the  gross 
f re ig h t .  T he  w hole  o f th e  5121. 13s. 5d. was in  
th e  n a tu re  o f an advance aga ins t fre ig h t under 
th is  ch a rte r-p a rty . T he  w o rd in g  o f th e  advance 
clause is p e cu lia r, and has th a t  effect. There fore  
th e  in te re s t o f the  owners in  th is  po licy  was 512Z. 
s h o rt o f th e  w hole . M oreover, th e  owners have 
been pa id  55001, and th e  cha rte re rs  512Z. 13s. 5d. 
6012L odd in  a l l  has, the re fo re , been pa id  on 
f re ig h t,  cons ide rab ly  beyond its  value. [A f te r  
some tim e  th e  c o u rt in tim a te d  th a t  th e y  w ou ld  
lik e  to  hear M r.  B en jam in  on th e  second p o in t 
before co m ing  to  any decis ion .] T he  second p o in t 
is  w he the r an insurance  made b y  strangers, and 
n o t kn o w n  t i l l  a fte r loss, can th e n  be adopted b y  
th e  person on whoso behalf i t  was in tended  to  be 
m ade. A  m an cannot r a t ify  a t a t im e  w hen he 
cou ld  n o t m ake the  con tra c t he seeks to  ra tify . 
T he  question  can scarcely, fro m  its  n a tu re , arise  
in  o th e r b u t con trac ts  of insurance. A t  the  tim e  
o f the  loss, and fo r  some tim e  a fte rw a rds , th e re  
was no co n tra c t in  existence a t a ll. G ille sp ie  d id  
n o t co n tra c t fo r  h im se lf, and he had no so rt o f 
a u th o r ity  to  co n tra c t fo r  the  owners. T he y  f ir s t  
hea r o f i t  a fte r loss ; th e y  could n o t th e n  have 
m ade th e  co n tra c t, and how  cou ld  th e y  tra n s 
fo rm  w h a t was th e n  b u t a piece o f paper in to  
a co n tra c t ? [Jessel, M .R .— T h a t is  th e  ru le  in  
e q u ity , and no  doub t i t  is th e  tru e  r u le ; b u t the 
co n tra c t o f insurance  d iffe rs  som ewhat fro m  an 
o rd in a ry  co n tra c t— say o f sale— fo r  you  m ay 
in su re  w h a t was a t th a t m om e n t a c tu a lly  gone to  
th e  bo ttom , i f  no  one is  aware o f th e  fa c t.] The  
co n tra c t is aga inst r is k  ; i t  cannot be m ade a fte r 
r is k  has ceased to  ex is t, e ith e r d ire c t ly  o r re tro 
a c tive ly . I f  i t  w ere a question  o f th e  am o u n t o f 
know ledge, here th e re  was, one m ay  say, absolute 
kn o w le d g e ; fo r th e  cap ta in  had re tu rn e d  from  th e  
w reck . I n  F rance  the  la w  is  as I  say i t  shou ld  be 
in  th is  c o u n try , I t  is  a fa ir  a rg u m e n t aga inst me 
th a t  th e  ru le  has been now  a considerable tim e  in  
existence, b u t such a case m u s t a lw ays be v e ry  rare. 
T he  ru le  is  based on th e  a u th o r ity  o f o n ly  tw o  
cases, w h ic h  are in  some measure d is tin g u ish a b le  
fro m  th is  case ; and the re  are cases, on th e  o th e r 
hand, in  m y  fa vo u r. The  f ir s t  case aga inst me is 
th a t  o f  B o u th  v. Thompson  (13 E ast. 274), decided 
in  1811. T h a t was th e  case o f ra tif ic a tio n  b y  the 
C row n , by  an o rde r in  counc il, o f th e  insurance o f 
a p riz e  effected b y  th e  captors, th e  vessel be ing  
lo s t a t th e  tim e  o f th e  ra tif ic a tio n . B u t  th e  ju d g 
m e n t proceeded on th e  g ro u u d  th a t  the  C row n 
was in  cons tru c tive  possession o f th e  p rize  a t the 
tim e  of insurance, since the  cap tors w ere officers

o f th e  C row n  on board a Bhip o f w ar, and th e re 
fore its  servan ts and agents. T he  cap tors, L o rd  
E ile n b o ro u g h  said, “ cou ld  n o t have in su re d  fo r  
them selves.”  T h is  case, th e n , does n o t su p p ort 
the  p ro p o s itio n  I  am co n ten d in g  against. The  
case was n o t a rgued o r  decided as a question  o f 
adop tion , th o u g h  i t  is on th a t p o in t th a t i t  is  c ited  
as an a u th o r ity  in  the te x t books. T here  is 
n o th in g  in  th e  case to  show i t  was n o t adopted 
before loss. The  second case is H agedorn  v .  
O liverson  (2 M . &  Sel. 485), in  1814. T here  is  n o t 
a trace  o f such a d o c trin e  in  the  books before B o u th  
v . Thompson. A s  to  th e  genera l question o f r a t i
fica tion , J a rd in e  v . Lea th ley  (7 L .  T . Hep. N . S. 
783; 1 M ar. L a w  Cas. 0 .  8 . 128; 3 B . &,S. 700), is  
an a u th o r ity  fo r  th e  p ro p o s itio n  th a t a m an cannot 
r a t ify  a t a tim e  when he cannot co n tra c t ; so is 
B ir d  v. B ro w n  (4 E xch . 796). [Mellish,, L .J .—  
B o th  those cases were ra tif ica tio n s  o f acts and no t 
o f co n tra c ts .]

B u tt , Q.C. was n o t ca lled  on to  re p ly  on th is  
po in t.

Cockburn, C .J .— I  am o f o p in io n  th a t the 
decision o f the co u rt be low  m u s t be reversed.

T he  f irs t question  is, was th is  p o licy  o f insu rance  
made by L o rra in  and Co. on th e ir  ow n beha lf o r 
on th a t  o f th e  sh ipow ners ? I  come to  th e  con
c lus ion , lo o k in g  a t a ll th e  c ircum stances, th a t  i t  
was on behalf o f th e  sh ipow ners. T hey had charged 
th e  sh ipow ners w ith  th e  p re m iu m  and the  
advances, and th e  po licy  was in te n de d  to  cover the 
w ho le  o f those item s. H a v in g  charged th e  sh ip 
owners w ith  th e  p rem ium s, they deemed i t  adv is
able to  in su re  on th e ir  account.

The  e ffic iency o f th e  insurance, there fo re , de
pended on th a t  o f  the  ra tif ic a tio n . T h a t was no t 
made t i l l  a fte r the loss. The  cases on the  p o in t lay  
dow n th a t  such a ra tif ic a tio n  is  good. M r.  
B e n ja m in ’s con ten tion  m ay be good in  itse lf, b u t 
the  cases are o f too g rea t h is to rica l a u th o r ity  to  be 
now  ove rru le d  ; th e y  have been too lo n g  accepted 
and acted upon.

B u t,  fu r th e r , I  th in k  th is  exception is a good 
one on its  ow n m e rits . T he  loss is  ve ry  l ik e ly  to  
happen before ra tif ic a tio n , and th a t  is  a c irc u m 
stance w h ich  is in  th e  m inds o f th e  u n d e rw rite rs  
a t the  t im e  they  subscribe th e  po licy.

R a tif ica tio n , then , as a fact, h a v in g  taken  place, 
can the  w hole  am oun t be recovered on the  po licy ? 
N o w  yo u  cannot open the p o licy  to  in q u ire  in to  th e  
question  w he the r the re  has o r has no t been ove r
va lua tion , b u t you  can do so to  see i f  the  c la im  o f 
the  assured is co-extensive w ith  th e  sub jec t m a tte r  
o f th e  insurance. H e re  i t  is c lear th a t  i t  is no t, 
fo r, i f  i t  were, th e  assured w ou ld  be pa id  tw ice  over.

Jessel, M .R .— The f ir s t  question  is, was the in 
surance on behalf o f  the  sh ipow ners ? I  have no 
doub t a t a ll th a t  i t  was.

T hen , w h a t d id  th e y  in su re  P I n  a va lued 
p o licy  y o u  cannot open th e  po licy  ; b u t  th a t  
does n o t touch  th e  question  o f w h a t i t  was th a t 
was va lued. H e re  th e  w o rd in g  o f tho  p o licy  
m ay cover e ith e r th e  w ho le  o r the  residue on ly  
o f th e  f re ig h t  s t i l l  re m a in in g  due to  th e  owners. 
W e m u s t lo o k  a t th e  evidence. N ow , 5941Z. Is . 2a- 
is  g o t b y  add ing  to g e th e r the  gross f re ig h t,  the 
advances, th e  address com m ission, and th e  com 
m iss ion  on th e  advances. T hus  th e  address 
com m ission has in  re a lity  been tw ice  inc luded, 
b u t we cannot lo o k  to  th a t. B u t  as to  the 
question  o f in te n tio n , th e  fig u re s  speak fo r 
them selves.
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Then, has i t  been ra t if ie d  ? I  agree w ith  th e  
L o rd  C h ie f J u s t ic e ; th e  decisions on th a t p o in t 
are now  to o  o ld  and  have been too lo n g  acted 
upon to  be now upset. T hey  have also long  
been inco rpo ra ted  in  th e  te x t  books, w h ich  
does n o t m ake them  la w  i t  is tru e , b u t  causes the 
m erchants to  act upon  them . I t  is an exception 
to  the genera l ru le  no doubt, b u t there  are o th e r ex
ceptions, and  th is  is  a conven ien t one.

T hen  w h a t has happened since? T he  shipowners 
have received 55001. There  is a question w he ther o r 
n o t th e  4411. has also been paid. D e fendants say i t  
has. I t  be longed to  L o r ra in  and Co., th e y  Bay, 
and n o t to  you , and m ore, th e y  have been paid i t  
under th e ir  o th e r po licy . T h a t p o lic y  was fo r 
5121. 13». 5d. in  th re e  ite m s : (1) 231. 19s. 6d., 
com m ission and p re m iu m  on advances; (2)
3431. 15s. l i d . ,  p re m iu m  and advances; (3)
1441. 18s., address com m ission. T h is  address 
com m ission was also an advance under the  cha rte r- 
p a rty , fo r  L o rra in  and Co. m ig h t have asked fo r  i t  
a t once, o r th e  cap ta in  m ig h t ask i t  to  be le n t 
h im , w h ich  was a c tu a lly  dona in  th is  case, as i t  
was inc lu d e d  in  th e  account accepted by h im . 
T here fo re  th e  w hole sum  was advanced aga inst 
fre ig h t. B u t i t  w o u ld  have been so as to  th is  
address com m ission q u ite  independen tly  of^ the 
ch a rte r-p a rty , fo r i t  is  n o t set o ff b u t re ta ined . 
F re ig h t is  to  be pa id  less th a t  w h ic h  the char
te re r has a r ig h t  to  re ta in  by  m ercan tile  usage. 
The  sum , there fore , has been a lready paid, and  i t  
cannot be aga in  recovered.

Mellish, L .J ,— I  am o f  th e  same op in ion . I  
agree w ith  th e  C om m on Pleas on a ll th e  p o in ts  of 
w h ich th e y  to o k  notice . O u r decis ion tu rn s  on a 
p o in t w h ich  th e y  d id  n o t notice.

T he  question  is, w ha t was in c lu d e d  ’.n the  
59411. Is . 2d. P W as i t  th e  w hole fre ig h t, o r  
th e  whole f re ig h t  less th e  advances ? N ow  the 
insurance was fo r  th e  benefit and on account 
°E th e  sh ipow ners. T h e y  were in te rested  in  
the  f re ig h t  less advances, n o t in  the  advances 
a t a ll. T he  w ords m ay mean o n ly  f re ig h t  less 
advances; and, there fo re , I  should have fe lt  
in c lin e d  to  conclude th a t th e y  d id  mean w h a t they  
m u s t be ta k e n p r im a fa c ie  to  mean. B u t  th e  sum  
usceeds n o t o n ly  th e  res idue  o f th e  fre ig h t,  b u t  
the  w hole  fre ig h t in c lu d in g  th e  advances. T here 
fore, the  question  comes, w h a t d id  they es tim a te?  
F ro m  th e  facts I  d raw  the  in ference th a t  the  whole 
fre ig h t  was insu red , and  n o t o n ly  th a t b u t some 
o th e r sums th a t  were]added to  i t .  T he re  is no ru le  
o f law  p re v e n tin g  us, on those facts, fro m  lo o k in g  
in to  the  va lued p o licy . T he  sum  the  sh ipow ner is 
en t it le d  to  recover is th a t  p ro p o rtio n  of 59411. Is . 2d. 
w h ich  h is  in te re s t in  fre ig h t  is  o f the  whole fre ig h t, 
fh e  am oun t o f the  advances, there fo re , becomes 
im p o rta n t in  th is  ca lcu la tion . The  p re m iu m  th e y  
uave a r ig h t  to  charge is n o t th ree  pe r cen t, b u t 
°ue  and th ree -quarte rs  p e r cent., b u t th a t leaves 
fh is  decision th e  same.

Pollock, B .— I  am  o f th e  same op in ion . I t  is  
clear, in  m y  op in ion , th a t the  p o lic y  was fo r  the  
sh ipow ner, and th a t th e  insurance was on the 
w hole fre ig h t. W e  are n o t debarred from  lo o k in g  
1° see w h a t was the su b je c t-m a tte r o f th e  in 
surance. W e  there fo re  a rr iv e  a t the  same conclu- 
S'on, w h e th e r we rega rd  i t  as an insurance w ith o u t 
m terest, o r as an insurance  a lready paid. A s  to 
m tif ic a tio n , I  th in k  the re  is  no s tr ic t  ana logy 
between an insurance co n tra c t and ano th e r; and I

also am  o f op in io n  th a t th e  p resen t ru le  shou ld  be 
uphe ld  on g ro u n d s  o f po licy .

A tto rn e y s  fo r appe llants, H o lla m s , Son, and 
Coward.

A tto rn e y s  fo r  respondents, W altons, Bubb, and 
W alton .

Wednesday, M a y  24, 1876.
The Swansea Shipping Company (Limited) v .

Duncan Fox and Company.
P ractice— The Jud ica tu re  A ct 1875—O rder X V I . ,  

r r .  17 ,18 ,19 ,20 ,21— O rd e rX V I., r r .  1 to 4 —Defen
dants ’ pow er to cite th ird  p a r ly — Service o f  
notice out o f  the ju r is d ic t io n .

The court, on the a p p lic a tio n  o f  de fendant in  an  
action, w i l l  o rder service o f  a notice c it in g  a th ird  
p a rty  to appear in  the action  under r r .  17 an d  18 
o f O rder X V I.,w h e re  i t  is  satisfied th a t there is  
a m a te r ia l question to be tr ie d  in  the action, com
m on both to the p la in t i f f  a nd  the defendant, and  
the defendant, and the th ird  p a r ty , a lthough the 
whole question to be tr ie d  is  no t p ren is -ly  id e n 
tic a l in  both cases, and  th a t the p la in t i f f  w i l l  not 
be pre jud iced  by so c a llin g  in  the th ird  p a r ty .

The p la in tif fs  sued the defendants fo r  breach o f  a  
cha rte r-p a rty , and  c la im ed a sum  f u r  d em ur
rage a t the ra te  o f  121. a  day by reason o f  the, 
defendants, who were the charterers, having  
fa ile d  to discharge the cargo “  as fa s t  as the cus
tom o f the p o rt o f  discharge w ou ld  a llow  ”  accor
d in g  to th e ir  contract. W h ils t the ship was on 
her voyage the defendants sold the cargo to a rr ive  
to th ird  p a rtie s  in  Scotland, who, by the contract 
o f  sale, were to name the p o rt o f  discharge and  
pay lighterage, i f  any. The th ird  parties named  
L e ith  as the p o rt o f  discharge, an d  by the usage 
o f  trade there purchasers o f  a  cargo to a rr iv e  ivere 
bound to discharge according to the custom o f  the 
port o f  L e ith .

M e ld  (reversing the decision o f  the Queen's Bench 
D iv is io n  below), th a t the defendants m ig h t issue 
a  notice under r r .  17 an d  18 o f  O rder X V I . ,  
c itin g  the th ird  p a rtie s  to appear in  the action. 

H e ld  also tha t such notice m ig h t p rope rly  be served 
on the th ird  pa rties  in  Scotland, as r r .  1 and  4 o f  
O rder X I .  a p p ly  to service o f  notices under r r .  
17 and  18 o f O rder X V I .

This was an appeal fro m  an o rde r o f th e  Queen’s 
Bench D iv is io n  d is ch a rg in g  an o rd e r made by 
M aste r U n th a n k .

The p la in tif fs , b y  th e ir  s ta tem en t o f c la im , 
alleged than by a ch a rte r-p a rty  o f th e  1 8 th  Feb. 
1875, the  p la in t if f ’s sh ip  H e len  B u rn s  be ing  then  
a t Y a lpa ra iso , i t  was agreed th a t th e  sh ip  should 
proceed to  Iq u iq u e  and P isagua, and th e  defen
dants shou ld  there  load  a f u l l  cargo o f n itra te  o f 
soda in  bags, w h ich  the  p la in tif fs  agreed to  convey 
to  Q ueenstown o r F a lm o u th  fo r  orders, and 
thence to  a specified p o rt o f d ischarge as ordered, 
and there  d e live r the  w hole  o f he r cargo, w h ich  
th e  defendants agreed to  d ischarge as fa s t as the 
custom  o f the  p o r t  w ou ld  a llow , w ith  121. a day 
dem urrage. T h a t th e  sh ip  a rr ive d  a t L e ith , her 
specified p o rt o f d isch a rg e ; b u t th e  defendants 
d id  n o t d ischarge the  cargo as fast as th e  custom  
o f the  p o rt a llowed, b u t k e p t th e  cargo u n d is 
charged  fo r th ir ty -o n e  days beyond th a t  period. 
T he  p la in t if fs ’ c la im  was fo r  th ir ty -o n e  days 
dem urrage  a t 121. pe r day.

I O n the  app lica tion  o f th e  defendants an o rde r
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was made b y  M as te r U n th a n k  on th e  B r i t is h  
A g r ic u ltu ra l A ssoc ia tion  (L im ite d ) , u n d e r O rd. 
X Y I . ,  r .  17, re q u ir in g  th e  B r it is h  A g r ic u ltu ra l 
A sso c ia tio n  to  appear w ith in  te n  days, and  a llo w 
in g  th e  defendants to  serve a no tice  on th e  B r it is h  
A g r ic u ltu ra l A ssoc ia tion  accompanied b y  a copy 
o f  th e  p la in tif fs ’ s ta tem en t o f c la im  u n d e r O rd. 
X Y I . ,  r .  18.

T he  defendants made an a ffid a v it in  su p p o rt o f 
th e ir  app lica tio n  fo r th is  order. I n  th e  a ff id a v it 
i t  was sta ted  th a t a fte r  th e  loa d in g  o f the  cargo, 
and before th e  a rr iv a l o f the  sh ip  a t Q ueenstown 
o r F a lm o u th , th e  cargo was purchased fro m  the 
defendants to  a rr iv e  ( th ro u g h  b ro ke rs  a t L iv e r 
pool a c tin g  fo r buyers  and sellers) b y  th e  B r it is h  
A g r ic u ltu ra l A ssoc ia tion , L im ite d , a com pany 
c a rry in g  on business a t L e ith , in  S co tland , th a t on 
th e  a rr iv a l o f th e  ship a t F a lm o u th , th e  A ssoc ia tion  
ordered h e r to  d ischarge a t L e ith , and, on th e  
sh ip ’s a rr iv a l,  th e  A ssoc ia tion  to o k  d ischarge o f th e  
cargo  ove r her side, th e  defendants ta k in g  no p a rt 
in  such d ischarge, and th a t, b y  th e  te rm s o f  th e  
agreem ent o f purchase, and acco rd ing  to  th e  
custom  o f th e  trade, the  A ssoc ia tion  are b ound  to  
in d e m n ify  th e  defendants, and  repay them  any 
sum  due to  th e  p la in tif fs  fo r th e  d e ten tio n  o f the  
sh ip  a t h e r p o r t  o f d ischarge.

T he  no tice  served by th e  defendants in  p u r 
suance o f  th is  o rde r upon th e  A ssoc ia tion  set ou t 
the  n a tu re  o f th e  p la in t if fs ’ c la im  aga inst th e  
defendants, and th e n  s ta ted  “ T he  defendants’ 
c la im  to  be in d e m n ifie d  b y  you  ag a in s t l ia b i l i t y  in  
respect o f the  alleged breach o f c h a rte r-p a rty , on 
the  g ro u n d  th a t, as buye rs  o f th e  cargo and 
ho lders o f  the  b i l l  o f la d in g , you  neg lected to  
un load the  vessel a t L e ith , to  w h ic h  p o rt she was 
ordered, w ith  due d ispa tch .”

T he  o rde r o f M a s te r U n th a n k , to g e th e r w ith  
he above notice  and a copy o f  th e  p la in tif fs ’ s ta te 

m en t o f c la im , was served upon th e  A ssoc ia tion  a t 
L e ith .

T he  A ssoc ia tion  app lied  to  A rc h ib a ld , J ., a t 
cham bers, to  resc ind  th e  o rd e r o f M as te r U n th a n k . 
A rc h ib a ld , J ., re fe rre d  th e  m a tte r  to  the  cou rt.

T he  secre tary o f th e  A ssoc ia tion  made an a ffi
d a v it in  support o f th e  a p p lica tio n  to  resc ind , in  
w h ich  i t  was sta ted th a t  th e  A ssoc ia tion  were 
on ly  purchasers o f th e  cargo, and no t, as a lleged 
in  the  notice , ho lders o f b ills  o f la d in g  o r  sh ip p in g  
docum ents, and were n o t p a rtie s  in  any w ay under 
the co n tra c t o f c h a rte r-p a rty . T h a t th e  c la im  of 
the  defendants aga inst th e  A ssoc ia tion  arose, i f  at 
a ll,  w h o lly  in  S cotland, and beyond the  ju r is d ic 
t io n  o f th e  co u rt, and m u s t, i f  i t  exist, a ll depend 
upon th e  custom  o f th e  p o r t  o f L e ith .

T he  co n tra c t con ta ined  in  th e  “  sold note,”  
betw een th e  defendants and th e  B r it is h  A g r ic u l
tu ra l A ssoc ia tion , was as fo llow s :

British Agricultural Association (Limited). 
We have this day bought for you 1100 tons, more or 

less, being the entire cargo of nitrate of soda expected to 
arrive per Helen Burns, at 11s. Gd. per cwt., delivered 
at a safe port in TJ. K ., or 11s. 9d. in a safe port between 
Havre and Hamburg. I f  ordered to TJ. K ., sellers to 
pay usual charges, according to the custom of the port 
of discharge. Lighterage, if any, to be paid by buyers. 
Payment in cash in fourteen days from last day of 
weighing. Payment before delivery if required.

The Queen’s B ench  d iv is io n  made an o rde r d is 
ch a rg in g  th e  o rde r of M as te r U n th a n k , and th e  
defendant now  appealed aga in s t th is  decision. 
The  case in  th e  Queen’s B ench D iv is io n  w i l l  be 
found  fu l ly  repo rted , ante, p. 166.

J. C. M athew  fo r  th e  appe llan t.— T he  con tra c t 
fo r  th e  sale o f th e  cargo between th e  defendants 
a n d th e B r it is h  A g r ic u ltu ra l A ssoc ia tion  (L im ite d ), 
is  s ile n t as to  how  th e  cargo is to  be discharged, 
b u t  th e  te rm s  o f th e  c h a rte r-p a rty  between the 
p la in t if fs  and th e  defendants are “  to  d e liv e r  the  
cargo as fa s t as th e  custom  o f th e  p o r t  shou ld  
a llow .”  T he  question  is  w he the r th e  tw o  con trac ts  
are ad  idem . "Where th e re  is  a com m on fa c t 
w h ich , b y  c a llin g  in  th e  th ird  p a rty , can be se ttled  
once fo r  a ll, and you  do n o t em barrass th e  p la in t if f ,  
yo u  can c ite  th e  t h ir d  p a rty  in  o rde r to  have the  
com m on issue tr ie d . N o  questions are p rec ise ly  
id e n tica l, b u t th e  B r it is h  A g r ic u ltu ra l Associa tion  
co n tra c t is su b s ta n tia lly  th e  same as th a t  between 
th e  p la in t if fs  and th e  defendants, v iz ., to  de live r 
w ith in  th e  tim e  lim ite d  b y  th e  custom  o f the  p o rt 
o f  d ischarge . T he  measure of damages, no doubt, 
w o u ld  be d if fe re n t in  each case on breach o f the  
co n tra c t, b u t  th a t does n o t m ake any d ifference, 
the re  be ing  an issue com m on to  b o th  contracts. 
T he  defendants are e n tit le d  to  c ite  th e  th ir d  p a rty , 
in  o rde r to  have i t  se ttled  once fo r  a ll. Secondly, 
the re  is  n o th in g  to  p re ve n t th e  B r i t is h  A g r ic u l
tu ra l A ssocia tion, re s id in g  in  S cotland, from  be ing  
served w ith  an o rd e r u n d e r ru les  17 and 18 o f 
O rd e r X Y I .  T h is  c o n tra c t was entered in to  
w ith in  th e  ju r is d ic t io n , and service  o f no tice  is  to  
be “  acco rd ing  to  th e  ru les  re la t in g  to  serv ice  o f 
w r its  o f sum m ons,”  w 'h ich  m ay be served o u t of 
th e  ju r is d ic t io n , u n d e r O rde r X I .

Thesiger, Q.C. and Castle, fo r  th e  B r i t is h  A g r i 
c u ltu ra l A ssoc ia tion .— A s to  th e  second p o in t 
u n d e r ru le  20 o f O rde r X V I . ,  i f  a person served 
as m en tioned  in  ru le  18, desires to  d isp u te  the 
p la in t i f f ’s c la im  in  th e  action  as aga ins t th e  defen
dan t, on whose behalf th e  no tice  has been g ive n , 
he m u s t en te r an appearance in  th e  a c tio n  w ith in  
e ig h t days a fte r th e  no tice  has been g iven . I t  
w o u ld  in  m os t cases be im poss ib le  to  appear 
w ith in  the  tim e , w hen th e  th ir d  p a r ty  is o u t o f 
the  ju r is d ic t io n , and i t  was n o t in tended  by  the  
ru les  th a t he shou ld . [Jessel, M .R .— R u le  20 
o f O rde r X Y I .  m u s t be read w ith  ru le  4 o f O rde r 
X I . ,  in  w h ich  service  o f a notice  o u t of the  ju r is 
d ic t io n  is  p rov id e d  fo r.] A s  to  th e  f ir s t  p o in t, the 
co n tra c t between th e  p la in t if f  and th e  defendant 
is  on th e  c h a rte r-p a rty  alone. T he  a c tio n  is  re a lly  
fo r  damages, and the re  is  n o th in g  to  show th a t 
th e  c h a rte r-p a rty  was b ro u g h t to  th e  no tice  o f the 
B r it is h  A g r ic u ltu ra l A ssoc ia tion . T he  con trac ts  
d if fe r  in  th is , th a t  th e  purchaser is  n o t b ound  to  
f in d  a place fo r  th e  d ischa rge  o f th e  cargo, w h ile  
th e  ch a rte re r is.

J. C. M athew  rep lied .
Jessel, M .R .— T h is  is  an appeal f ro m  an o rder 

made b y  the  Queen’s B ench D iv is io n , d isch a rg in g  
an o rde r made b y  M aste r U n th a n k , a llo w in g  the  
defendants in  th e  ac tion  to  serve a no tice  on th ird  
persons, w ho  are a com pany, and n o t p a rtie s  to  
th e  action . T he  question  is to  be decided upon 
th e  c o n s tru c tio n  o f va rious ru les  o f O rd e r X V I - ,  
and th e  e ffect o f those ru les  is  th is . B y  ru le  17, 
“  W h e n  the  de fendan t c la im s c o n tr ib u tio n  o r in 
d e m n ity , o r any o th e r rem edy o r re l ie f aga inst 
any o th e r person, o r where , fro m  any o th e r cause, 
i t  appears to  th e  c o u rt o r  a ju d g e  th a t a question 
in  th e  ac tion  shou ld  be de term ined, n o t o n ly  as 
between th e  p la in t if f  and th e  defendant, bu t as 
between th e  p la in t if f ,  defendant, and any o ther 
person, o r between an y  o r  e ith e r o f them , the 
c o u rt o r  ju d g e  m ay, upon no tice  be ing  g ive n  to
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such la s t m entioned  person, m ake such o rd e r 
as m ay be p rope r fo r  h a v in g  th e  ques tion  
b o  de te rm ined .”  U n d e r th a t ru le  th e  o rde r 
com pla ined o f b y  th e  B r it is h  A g r ic u ltu ra l 
A ssoc ia tion  was made. R u le  18 p rov id e s  the  
mode in  w h ich  such no tice  is  to  be g iv e n ; th e  
leave o f th e  c o u rt o r  a ju d g e  is  re q u ire d  before  
issu ing  such notice, and i t  is  to  be served “  accord
in g  to  th e  ru les  re la t in g  to  th e  service o f w r its  
o f sum m ons,”  and i t  m ay be in  th e  fo rm  g ive n  in  
the  appendix. F o rm  1, A p p e n d ix  B ., is th e  fo rm  
p rov ided , and parr, o f i t  is  th a t i f  th e  th ir d  person 
wishes to  d isp u te  th e  p la in t i f f ’s c la im  he m u s t 
cause an appearance to  be entered w ith in  e ig h t 
days. I f  the  th ird  p a r ty  desires to  appear he can 
do so, and b y  ru le  20 i f  he appears, he m u s t do 
so w ith in  e ig h t days, and i f  he does n o t cause an 
appearance to  be entered fo r  h im , he is  bound by 
the  ju d g m e n t g ive n  in  th e  action , b u t th e  ru le  
prov ides th a t  a fu r th e r  tim e  fo r  e n te r in g  an 
appearance m ay be a llowed by a ju d g e . T hen  by  
ru le  21, w h ich  is  an im p o r ta n t one, “  I f  a person 
n o t a p a rty  to  th e  action , served under these ru les, 
appears p u rsu a n t to  th e  no tice , the  p a r ty  g iv in g  
the  no tice  m ay a p p ly  to  the co u rt o r a ju d g e  fo r 
d irec tions  as to  th e  mode of h a v in g  th e  questions 
in  th e  action  d e te rm in e d ; and th e  c o u rt o r  a 
judge , upon  th e  he a rin g  o f such a p p lica tio n , m ay, 
i f  i t  should appear desirab le  so to  do, g ive  the  
Person so served lib e r ty  to  de fend  th e  action  upon 
such te rm s as sh a ll seem ju s t ,  and m ay d ire c t 
such p lead ings to  be de live red , o r such am end
m ents in  any p le a d in g  to  be made, and  g e n e ra lly  
m ay d ire c t such p roceed ing  to  be taken , and  g ive  
such d irec tio n s  as to  the  c o u rt o r a ju d g e  sha ll 
aPpear p ro p e r fo r  h a v in g  th e  question  m ost 
conven ien tly  de te rm ined , and as to  th e  m ode or 
ex ten t in  o r  to  w h ich  th e  person so served sha ll 
be bound o r made liab le  b y  the  decis ion  o f the  
question .”  So th a t a th ird  p a rty  can by th e  aid 
o f the  c o u rt o r  a ju d g e  u n d e r th is  ru le , l im i t  the  
ex ten t o f th e  decis ion by w h ic h  he is  bound, and 
a ju d g e  m ay g ive  d ire c tio n s  as to  th e  p o rt io n  of 
costs to  be borne b y  the  th ird  p a rty , and m ake 
the actions d is tr ib u tiv e .

A s  to  th e  service o f a no tice  o u t o f the  ju r is 
d ic tio n , R u le  1 o f O rde r X I .  p rov ides th a t 
by  leave o f th e  co u rt o r a ju d g e , service of a 
w r i t  m ay be made, o r  no tice  o f a w r i t  o f sum 
mons m ay be served o u t o f th e  ju r is d ic t io n  
Whenever the  co n tra c t was m ade, as was th e  
case here, w ith in  th e  ju r is d ic t io n . R u le  4 o f 
O rder X I .  p rov ides th a t  “  any o rde r g iv in g  leave 

effect such service o r  g ive  such notice , 
Bb a ll l im i t  a t im e  a fte r  such service o r  notice, 
w ith in  w h ic h  such  de fendant is  to  en te r an 
aPpearance, such t im e  to  depend on th e  p lace o r 
coun try  w here  o r  w ith in  w h ich  th e  w r i t  is  to  be 
Served o r  the  no tice  g iven .

The f ir s t  o b jec tion  on th e  p a rt o f the  B r it is h  
A g r ic u ltu ra l A ssoc ia tion  is th a t  as th e  associa- 
t io n resides in  Scotland, th e  ru le  as to  th e  
Bervice of no tice  to  th ird  pa rties  does no t a p p ly  
J? persons o r co rpo ra tions  o u t o f th e  ju r is d ic -  
f>on. T he  answ er to  th a t  is th a t O rd e r X V I . ,  
B u ie  1?, p rov ides th a t  service o f th e  no tice  
shall be “  acco rd ing  to  th e  ru les  re la tin g  to  the 
service o f  w r its  o f sum m ons,”  and there fo re  R u le  
i  o f O rde r X I .  applies. B u t i t  is said th a t  by  
B u ie  20 o f O rd e r X V I . ,  the  tim e  in  w h ich  a th ird  
p a rty  served w ith  a no tice  under R u le  17 m ay 
cause an appearance to  be entered is  w ith in  e ig h t

days, w h ich  is  in su ffic ie n t w hen th e  p a rty  served 
resides o u t o f th e  ju r is d ic t io n  and in  a d is ta n t 
co u n try , and the  p rov iso , as to  g e t t in g  th e  tim e  
extended, w o u ld  be inapp licab le  to  th e  case o f a 
person abroad, and, n o t in tended  to  a p p ly  to  p e r
sons o u t o f th e  ju r is d ic tio n . X o  doubt when ru le  
20 was d ra w n  th is  case o f th ird  person o u t o f the 
ju r is d ic t io n  was n o t in  the  m in d  o f th e  d ra ftsm an. 
T he  answer is  to  be found in  ru le  4 of O rd e r X L ,  
w here i t  is p ro v id e d  th a t th e  o rde r g iv in g  leave to  
serve a no tice  o u t o f the  ju r is d ic t io n  on the  
th ir d  parties , is  to  nam e a tim e  w ith in  w h ich  
a de fendan t l iv in g  o u t o f th e  ju r is d ic t io n  is 
to  en ter an appearance, depend ing  on the  place 
o r  c o u n try  w here  th e  w r i t  is to  be se rv e d ; 
and i f  the  num ber o f days a llow ed fo r  appearance 
is m ore th a n  e igh t, then  ru le  20 o f O rde r X V I .  
m u s t be ta ke n  to  be so fa r  m od ified  th a t  an ap
pearance w ith in  th e  tim e  lim ite d , th o u g h  m ore 
th a n  e ig h t days, w ou ld  be su ffic ien t. t

O n th e  o th e r g round , upon  w h ich  th e  Queen’s 
B ench  D iv is io n  seem to  have m a in ly  decided, i t  is 
said th a t  th e  w hole  cause o f ac tion  between the  
p la in t if fs  and defendants, and th e  de fendant and 
th ird  p a rty  m u s t be id e n tica l in  o rde r to  a llo w  the 
defendants th e  advantage o f ru le  17. I  do n o t 
th in k  th a t is  so; no doub t th e  question  betw een 
th e m  m u s t be a su b s tan tia l “ question  in  the 
action, and i t  is n o t every  fr in g e  of the  su b je c t 
w h ich  w i l l  do. T he  co u rt can consider w he ther 
th e  p la in t if f  i f  he objects to  th e  in tro d u c tio n  o f 
th e  th ir d  p a rty , w ou ld  be p re ju d ic e d  o r de layed  in  
h is  action. The  p la in t if fs  do n o t ob ject here.

T he  object o f  these enactm ents was to  p re ve n t 
th e  same question  be ing  tr ie d  tw ice  over, w here 
the re  is  any su b s tan tia l question  com m on as 
between th e  p la in t if f  and de fendant in  th e  action, 
and as between the de fendant and a th ir d  person ; 
and  in  such a case the  th ir d  person is to  be c ited  
to  ta ke  p a rt in  th e  o r ig in a l l it ig a t io n , and so to  be 
bound  b y  the decision on th a t  question once fo r  a ll. 
A n d  the  p o in t re a lly  is  w h e th e r the re  is  such a 
“  question  ”  in  th e  presen t case, w h ich  can advan
tageously be tr ie d  and decided, n o t o n ly  as between 
th e  p la in t if fs  and  th e  defendants, b u t as between 
th e  defendants and the  B r it is h  A g r ic u ltu ra l A sso 
c ia tion .

T he  action  was b ro u g h t on a ch a rte r-p a rty , 
and th e  a lleged breach is  th a t  th e  defendants 
fa iled  to  d ischarge th e  cargo as fas t as th e  custom  
o f th e  p o rt o f L e ith  w ou ld  a llow  accord ing  to  th e  
te rm s  o f th e  ch a rte r-p a rty , and th e  c la im  is jb r  
121. a day d e m urrage  d u r in g  th ir ty -o n e  days. The  
defendants say th a t th e y  sold th e  cargo to  a rr iv e  
to  th e  B r it is h  A g r ic u ltu ra l A ssoc ia tion , and th a t  a 
sale o f cargo to  a rr iv e  casts upon the  purchaser 
th e  same o b lig a tio ns  as to  d ischarge as th e  vendor 
was under, and th a t  th a t  is  th e  usage of trade. 
T here  is  an a ffid a v it filed  w h ich  states th is , and i t  
is  u n con trad ic ted .(a) O n  th e  o th e r hand  i t  is said 
th a t w h ils t  th e  defendants were bound to  d is 
charge the  vessel and fin d  a b e rth  fo r  her, the  
b u ye r o f the cargo “  to  a rr iv e  ”  has to  take  d e liv e ry  
on ly , and th a t th e  question  m ig h t  be com plica ted  
b y  h a v in g  to  consider how  fa r th e  d e fa u lt was the 
defendants, o r how  fa r  th e  d e fa u lt o f th e  defen
dan ts ’ vendees. B u t b y  th e  co n tra c t between th e  
defendants and th e  B r it is h  A g r ic u ltu ra l Associa-

(a) His Lordship referred to an affidavit filed for the 
defendants since the hearing in the Queen's Bench D iv i
sion, and which after some hesitation, was allowed by the 
oourt to be used on appeal.
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t io n , th e  la t te r  are to  nam e th e  p o r t  o f d ischarge, 
and th a t  be ing  so, i t  seems to  m e unreasonable, as 
th e y  m ig h t name a place w here th e  de fendan ts  
had no agent, th a t  th e y  shou ld  n o t f in d  a 
b e rth  o r d ischarge th e  sh ip . T h is  v ie w  is 
s treng thened b y  th e  fa c t th a t  th e  buyers  are 
to  pay fo r  lig h te ra g e . I t  appears to  me to  be th e  
fa ir  co n s tru c tio n  o f th e  co n tra c t th a t  th e  p u r 
chasers were to  p rov ide  fo r the  d ischarge, and, I  
th in k ,  there fore , th a t  the re  is a su b s tan tia l ques
t io n  com m on b o th  between th e  p la in t if fs  and 
defendants, and th e  defendants and the  B r it is h  
A g r ic u ltu ra l A ssoc ia tion  as to  w he the r the sh ip  
was d ischarged  as fa s t as th e  custom  o f the  P o r t  
o f L e ith  w ou ld  a llow , and th a t  th e  defendants 
m ay p ro p e rly  c ite  the  th ir d  pa rties  in  o rd e r to  
have i t  decided.

Kelly, C .B .— The su bs tan tia l question  to  be 
tr ie d  between th e  p la in t if fs  and  the  defendants 
is w he the r the  cargo of the  p la in t if fs ’ ship, the  
H elen B u rns , was d ischarged as fast as th e  custom  
o f the p o r t  o f L e ith  w o u ld  a llow , and the re  is 
ano ther question  as to  w h e th e r a b e rth  was found  
fo r  the  sh ip . I f  a b e rth  was n o t found  th e  
defendants w o u ld  be lia b le . T he n  th e  ques
tio n  arises as between the de fendants and 
th ir d  persons, w he the r th e  B r i t is h  A g r ic u l
tu ra l A ssoc ia tion , in  S cotland, is  liab le  on the  
same g ro u n d  and to  th e  same e x te n t to  th e  de fen
dants, as th e  defendants are a lleged  to  be to  th e  
p la in tif fs . I t  seems to  me th a t  th e y  are. _ T he y  
purchased th e  cargo to  a rr ive , and b y  th e ir  con
tra c t  w o u ld  be lia b le  to  d ischarge i t  acco rd ing  to  
th e  custom  o f  th e  p o rt. H e re  then  the re  is a 
question  to  be de te rm ined  between the  defendants 
and th e  B r it is h  A g r ic u ltu ra l A ssoc ia tion , w h ich  
is  re a lly  the  same as the  ques tion  between the  
p la in t if fs  and th e  defendants, and the  defendants 
are e n tit le d  u n d e r the  ru le s  w h ich  have been 
re fe rre d  to  u n d e r O rde r X Y I .  to  have the  question  
de te rm ined  once fo r a ll between them selves and 
th e  B r it is h  A g r ic u ltu ra l A ssoc ia tion . I  am  of 
op in io n , the re fo re , th a t  o u r ju d g m e n ts  shou ld  be 
fo r  th e  defendants, and th a t th e  ju d g m e n t o f  the  
Queen’s Bench D iv is io n  shou ld  be reversed.

Mellish, L .J .— I  am of the  same op in ion . 
T he re  is no d o u b t in  th is  case as to  the  pos itio n  of 
th e  defendants, w ho  as cha rte re rs  are sued fo r  n o t 
h a v in g  d ischarged  the cargo as faBt as th e  custom  
o f th e  p o rt o f L e ith  w ou ld  a llow , and who c la im  
to  be in d e m n ifie d  b y  th ir d  persons— the B r it is h  
A g r ic u ltu ra l A ssoc ia tion , who, the  defendants 
say, o u g h t to  have d ischarged th e  cargo in  th e  
same w ay as th e  defendants them selves were 
bound  to  do. I  t h in k  i f  th e  defendants m ake ou t 
a p r im d  fa c ie  case th a t  th e  subs tan tia l question  
betw een them selves and  the  p la in t if fs  is the  same 
as betw een them selves and th e  th ir d  persons, the  
defendants are e n tit le d  to  b r in g  in  those th ird  
persons, so as n o t to  have th e  same question  
de te rm ined  tw ice  over. I  do n o t th in k  th a t we can 
now  come to  auy fin a l decision, even on th e  p o in t 
w he the r the re  is  the  same o b lig a tio n  as to  d is 
ch a rg in g  between the  p la in tif fs  and the  defendants 
and between th e  defendants and th e  association ; 
because to  se ttle  th a t question  m ig h t  invo lve  
t r y in g  the w hole case between the  de fendant and 
th e ir  vendees. I f  the  questions in  d isp u te  between 
the  de fendan ts  and  the  th ird  persons were made to 
appear to  us re a lly  d iffe re n t, th a t  o f course w ou ld  be a 
g ro u n d  upon w h ich  th e  th ird  persons m ig h t ob jec t 
to  be b ro u g h t in , and upon w h ich  wo o u g h t to
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re fuse  th e  o rde r ; b u t  th e  A c t,  I  th in k ,  g ives no 
choice in  th e  m a tte r, where, as in  th is  case, tbe ro  
is a c lear p r im a  fa c ie  case made o u t b y  the  defen
dants o f th e  id e n t ity  of a m a te r ia l question  to  bb 
de te rm ined  between th e  p la in t if fs  and the  de
fendants, and  th e  la tte r  and th e  B r it is h  A g r i 
c u ltu ra l A ssoc ia tion , and th e  p la in t i f f  w il l  n o t be 
p re jud iced . I n  the  co n tra c t between th e  de fen
dants and the  th ird  persons I  th in k  i t  is im p lie d  
th a t  b y  th e  custom  of th e  trade  th e  vendees 
shou ld  d ischarge  the  cargo  as fa s t as th e  custom  
o f the  p o rt o f d ischarge w ou ld  a llow , and  the 
vendees are to  pay th e  lig h te ra g e  ( i f  any), and 
name th e  p o r t  o f d ischarge, w h ich  shows th a t as 
fa r  as regards th e ir  co n tra c t w ith  the  defendants, 
they  and n o t the  defendants were to  take in  hand  
th e  d ischa rge  o f th e  cargo. T he  a ffid a v it before 
us so states, and is n o t con trad ic ted . M oreover, 
upon the  te rm s  o f the co n tra c t th e  buyers are to  
name th e  p o r t  o f d ischa rge  and pay lig h te ra g e , i f  
any. w h ich  goes to  show th a t  as between them  
and the  defendants they  are the  persons to  fin d  
th e  b e rth  and  conduc t th e  u n lo a d ing  and n o t the 
defendants.

I t  is  said th a t the re  m ay be a d iffe re n t 
m easure o f  damages between th e  p la in t if fs  and 
the  defendants, and between th e  la tte r  and the  
th ird  persons, because the  B r it is h  A g r ic u ltu ra l 
A ssoc ia tion  are n o t bound b y  th e  dem urrage  
clause in  th e  c h a rte r-p a rty , w h ich  is  n o t m en
tioned  o r re fe rre d  to  in  th e ir  co n tra c t o f sale, 
and o f w h ich  th e y  had no k n o w le d g e ; b u t 
th e  th ird  persons w ou ld  o n ly  be bound to  th e  
e x te n t ordered  b y  th e  ju d g e  u n d e r ru le  21 of 
O rd e r X Y I . ,  and  th e  com m on question  here 
be ing  o n ly  w h e th e r o r n o t th e  cargo was d is 
charged as fast as th e  custom  o f the  p o rt o f L e ith  
w ou ld  a llow , th e  B r it is h  A g r ic u ltu ra l A ssoc ia 
t io n  cannot be in ju re d  by an y  o th e r decision in  
th e  case.

I  am  o f  op in ion , too, w ith  th e  M a s te r of the 
R o lls , th a t th e  notice  m ay be served o u t o f the 
ju r is d ic t io n .

Denman, J ,— I  am  o f th e  same op in ion . I  th in k  
th a t th e  o rd e r o f M a s te r U n th a n k  was r ig h t ly  
made u n d e r the  17 th  and 18 th  ru les o f O rde r X V I .  
A s  to  the  service I  agree w ith  th e  M as te r of th e  
R o lls . I  th in k  th a t  no in ju s tic e  can be w orked , 
w hen  we lo o k  a t ru les  18 an d  21 toge the r, pow er 
be ing  g ive n  u n d e r those ru les  to  l im i t  th e  e ffec t o f 
th e  no tice  on a th ir d  p a rty , b y  d ire c t in g  upon th e  
decis ion o f w h a t question  in  th e  a c tio n  th e  th ird  
p a rty  is to  be bound so as n o t to  p re jud ice  h im .

Order o f  Queen’s Bench D iv is io n  reversed.
O rder f o r  service o f  notice affirmed.

S o lic ito rs  fo r  th e  p la in tif fs , W illiam so n  and Co., 
fo r  H . F ie ld , Swansea.

S o lic ito rs  fo r  th e  defendants, F ie ld , Boscoe, aud 
Co., fo r Bateson  and Co , L iv e rp o o l.

S o lic ito rs  fo r th e  B r it is h  A g r ic u ltu ra l Associa
tio n , Sim pson  and Co.

M onday, Feb. 28, 1876.
The Belgic.

ON APPEAL FROM THE ADMIRALTY DIVISION.

Dam age— C o llis io n  leav ing  dock— Dock masters  
a u th o r ity —P ilo t—Negligence a f  person in  charge 
o f sh ip— Insu ffic iency o f  equipment.

A  vessel leav ing  dock w ith  a  p ilo t on board, and  
w ith in  the space over ivh ich  the dock master s

The Belgic.
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a u th o r ity  extends by statute, is  responsible f o r  
damage resu lting  f ro m  the use o f  a tug o f  in su ffi
cient power by her m aster, even when such 
tug  is  in  the general employment o f  the Doric Com
p a n y , there being no ob liga tion  on the Dock 
Com pany to supp ly  a  tug.

T in s  was a cause o f damage in s t itu te d  in  th e  C ity  
of London  C o u rt b y  th e  Tham es Iro n  W o rk s  and 
S h ip b u ild in g  C om pany (L im ite d ) , the  owners o f 
the  dum b barge o r lig h te r  K e rtch  aga ins t the  screw 
steam ship B elg ic  (be long ing  to  the  p o rt o f L iv e r 
pool), and th e  Oceanic Steam  N a v ig a tio n  C om 
pany (L im ite d )  th e  ow ners o f  th a t  vessel fo r  the 
to ta l loss o f th e  K ertch, and  he r cargo th ro u g h  
the a lleged neg ligence of those on board th e  Belgic  
w h ils t th a t vessel was co m ing  o u t o f th e  V ic to r ia  
D ocks in to  th e  Tham es on th e  25 th  N o v . 1874. 
The cause was heard  by M r.  S e rjean t P e te rsdo rff, 
d epu ty  judge , on the  23 rd  J u ly  1875, when i t  was 
Proved th a t  th e  B e lg ic , a vessel 370ft. long , was 
com ing  o u t o f the  V ic to r ia  D ocks s te rn  f i r s t  in to  
the  r iv e r  Tham es, th a t th e re  was a p i lo t  on board, 
who said he was n o t in  charge, b u t  was in  re a d i
ness to  take  charge w hen th e  vessel g o t in to  the  
f i  ver, and th a t  the  dock m aste r was on th e  quay 
R iv in g  d irec tions , th a t the  w in d  was b lo w in g  s tro n g  
fro m  the  S .W . and up  th e  r iv e r  across th e  dock 
entrance, aud th a t i t  was about an h o u r before 
h ig h  w ate r, the  tid e s  be ing  sp rin g . T here  was a 
co n tra d ic tio n  o f te s tim o n y  as to  th e  person by 
w hom  some of th e  o rders  were g iven  to  regu la te  
the m ovem ents o f the  sh ip , b u t a t a t im e  w hen 
a' l  th e  ropes were cast o ff fro m  th e  quay, and a 
tu g  o f about 50-horse pow er b e lo n g ing  to  the  
D ock C om pany had  a hawser made fa s t to  the  
sta rboard  q u a rte r of the  Belg ic, and was to w in g  
°n  i t  down stream , the  force o f the  w in d  and t id e  on 
the B elg ic ’s q u a rte r  overpow ered the  tu g , and caused 
the B elg ic 's  p o rt q u a rte r  to  come in to  con tact w ith  
some barges ly in g  a t th e  u p p e r p ie r  head w a it in g  
l °  go in to  dock, c ru s h in g  and s in k in g  tw o  o f them , 
*uo Kertch , whose owners b ro u g h t th is  ac tion , and 
the In d u s try ,  whose owners b ro u g h t a separate 
action, w h ich  i t  was agreed should be decided by 
the re s u lt o f th is  one. There  were a g rea t nu m b e r o f 
barges ly in g  a t the  same place, and i t  was p roved  
'h a t  i t  was n o t uncom m on fo r  barges to  lie  the re  
when w a it in g  to  go in to  dock, and th a t th e  D ock 
Com pany’s servan ts  were aware th a t  th e  K ertch  
was ly in g  the re  and had assisted to  m ake he r fa s t 

her th e n  p o s itio n  a fte r  m o v in g  h e r a l i t t le  
ju r th e r  fro m  th e  dock gates th a n  she o r ig in a lly  
had placed herse lf. O n  the  quay w a ll and w ith in  
? hundred  ya rds o f the  place w here th e  barges 
' ay  was a board  and pa in ted  on th e  board :

N o t i c e  t o  L i g h t e r m e n  a n d  o t h e r s .
No craft or vessel of any kind is allowed to lie at the 

a trance, or within one hundred yards of the pier head of 
™ese docks, except with the permission of the dock 
“ aster. Lightermen or other persons obstructing by 
Weir craft the free access to the landing place by the 

earn ferry boat, or allowing any barge or other vessel 
0 he within the above limit without such permission, 

n? ■ â'hng to remove such craft or vessel as being re
quired to do so by the dock master, are liable to a 
i t n r ty of five pounds, and a further Bum of twenty 
..uhngs for every hour the said craft or other vessel is 

ijwed to remain in such position (10 Viet. c. 27, s. 63); 
d the dock master is empowered to remove such craft 

.  vessel, and hold the same until the cost of such 
“ oval is paid by the owner (10 Vic. c. 27, s. 58).
T (Signed) C h a r l e s  N o r m a n , Superintendent. 
London and St. Katherine Docks Company.

A u g u s t 1870.

A fte r  th e  co llis ion  the  B elg ic  anchored fo r a few  
m inu tes  outside th e  dock gates, and th e n  p ro 
ceeded ou he r voyage to  N e w  Y o rk .  She had a 
cargo, b u t  no passeDgers on board. T he  defen
dan ts  had g ive n  no tice  o f th e  defence o f co m p u l
sory p ilo ta g e  in  accordance w ith  O rde r X L I X .  o f 
th e  G eneral O rde rs  (A d m ira lty  J u r is d ic tio n ) 
C oun ty  C ou rts  1869, b u t had g ive n  no no tice  o f any 
o th e r special defence, and the  fo llo w in g  agreem ent 
had been made between p la in t if fs  and d e fe n d a n ts : 

In  the C ity of London Court, the Belgic.
All the orders of the pilot were properly carried out by 

the crew of the Belgic. No order was given by the master 
or officers of the Belgic to the helmsman or engineer of 
the vessel, or step taken by them, except by the direc
tion of the pilot or dock master.

Dated this 30th day of June 1875.
(S igned) B .  E. W e b s t e r , fo r  p la in tif fs .

G a in s e o r d  B r u c e , f o r  d e fe n d a n ts .

The learned D e p u ty  Judge, a fte r h e a rin g  B aikes  
w ith  h im  Webster, fo r th e  p la in tiffs , and Bruce, 
w ith  h im  M alden , fo r  th e  defendants, and consu l
ta tio n  w ith  th e  N a u tic a l Assessors, gave ju d g m e n t 
in  th e  fo llo w in g  te rm s : “  H a v in g  had th e  v e ry  
e ffic ie n t and g re a t assistance o f the  gen tlem en  
ass is ting  me in  th is  in q u iry ,  I  have come to  a 
conclusion, and so fa r as facts are concerned th e y  
agree w ith  me, aud we fin d  th a t  in  fa c t th e  vessel 
was n o t u n d e r h is  (i.e., th e  p ilo t ’s) c o n tro l ^e ither 
im m e d ia te ly  before the co llis io n  o r  a t the  tim e  o f 
the  co llis io n  o r subsequent to  i t .  I  do n o t decide 
any p o in t o f law . 1 decide upon th e  evidence, 
and th a t evidence is  recognised by the  tw o  asses
sors, w ho th in k  th a t  a t th e  tim e  o f th e  co llis io n  th e  
p ilo t  was n o t th e  o ffic ia l in  c o n tro l o r m anage
m e n t o f the  vessel. W ith  rega rd  to  th e  o th e r 
p o in t, as to  w he ther the re  was neg ligence on th e  
p a rt o f the  m aste r of th e  Belg ic, these gen tlem en, 
w ho are fa r  m ore  com petent th a n  I  am  to  fo rm  
any op in ion  upon th e  sub ject, have come to  the  
conclus ion , as a m a tte r o f fa c t on w h ich  they  e n te r
ta in  no  doubt, th a t, lo o k in g  to  th e  tim e , lo o k in g  to  
the  sta te  o f the tid e , and lo o k in g  to  th e  co n d itio n  
of th e  w ind , the  necessary and  p roper precautions 
were n o t taken  by  th e  m aste r o f the  B e lg ic and 
th a t  th e  accident w h ich  d id  happen— the  co llis io n  
w h ich  had led  to  th is  in q u iry — was th e  re s u lt  o f 
h is  fa u lt. W e  decide no p o in t o f law  : w e s im p ly  
decide those facts as a m a tte r  o f fact, w ith o u t 
reference to  any question  th a t cou ld  be discussed 
o f a techn ica l character. O u r ju d g m e n t, th e re 
fore, is  in  favour o f the  p la in t if f ." ’

F ro m  th is  ju d g m e n t the  defendants appealed to  
th e  H ig h  C o u rt o f A d m ira lty , and on th e  18 tu  
N o v . 1875 the  appeal came on fo r  hearing .

T he  s ta tu tes  on w h ich  the  a rg u m e n t tu rn e d  as 
to  com pu lso ry  p ilo tage  were The V ic to r ia  (London ) 
D ocks ’ A c t  1853 (16 &  17 V ie t.  c. exxx i.).

Sect. 49. That the docks shall he deemed and held to  
be situate within and part of the Port of London.

The P ilo ta g e  A c t (6 Geo. 4, c. 125), repealed b y  
th e  M erch a n t S h ip p in g  Repeal A c t  1854 (17 &  18 
V ie t .  c. 120), was as fo llow s :

Sect. 63. Provided always, and be it  further enacted, 
that w len any ship or vessel shall have been brought into 
any port or ports in England by any pilot duly lioensed, 
nothing in this Act contained shall extend, or be con
strued to extend, to subject to any penalty the master or
mate o r other person belonging to such ship or vessel, and
having the command thereof, or, if in ballast, any person 
or persons appointed by any owner, or master, or agent 
of the owner thereof, for afterwards removing snob ship 
or vessel in such port or ports for the purpose of fil tering 
into or going ont of any dock, or for charging the moor 
ings of Buch ship or vessel.
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Sect. 72. That any licensed pilot who shall, without 
lawful excuse, refuse to take charge of any ship wanting 
a pilot, upon being required so to do by the master, or 
any person having the command thereof, or being en
trusted therewith shall, for every offence, forfeit 1001.

T he  M erch a n t S h ip p in g  A c t  1854 (17 &  18 Y ic t .  
e. 104).

Sect. 353 continues all exemptions from compulsory 
pilotage existing at the passing of the Act.

Sect. 365. I f  any qualified pilot commits any of the 
following offences : that is to say . . . .  (8) refuses or 
wilfully delays, when not prevented by illness or other 
reasonable cause, to take charge of any ship within the 
limits of his licence upon the signal for a pilot being 
made by snch, or upon being required to do so by the 
master, owner, agent, or consignees thereof, or by any 
officer of the pilotage authority by whom Buch pilot is 
licensed, or by any principal officer of Customs . . . .  He 
Bhall, for each such offence, in addition to any liability 
for damages at the suit of the party aggrieved, incur a 
penalty not exceeding 1001. and be liable to suspension 
or dismissal, &c., &c.

A n d  those on w h ich  th e  a rg u m e n t as to  the  
a u th o r ity  o f th e  dockm aste r w e re : The  H a rb o u r 
D ocks and  P ie rs  Clauses A c t  1847 (10 Y ic t .  
c. 27).

Sect. 2. The expression, “ The Special Act,” used in 
this Aot shall be construed to mean any Act which shall 
be hereafter passed, authorising the construction or 
improving of any harbour, dock or pier, and with which 
this Act shall be incorporated ; . . . . and the expression 
“ the prescribed limits,” used with reference to the 
harbour, dock, or pier, shall mean the distance measured 
from the harbour, dock, or pier, or other local limits (if 
any), beyond the harbour, dock, or pier, within which 
the powers of the harbour master, dockmaster, or pier- 
master, for the regulation of the harbour, dock, or pier, 
Bhall by the Special Act be authorised to be exercised 
. . . .  The expression “ the harbour master,”  shall mean 
with reference to any such harbour, the harbour master, 
and with reference to any such dock, the dockmaster 
. . . .  respectively appointed by virtue of this or the 
Special Act, and with respect to all acts authorised or 
required to be done by such harbour master, dock- 
master, or pier master, shall include the assistants of 
every such harbour master, dock master, or pier master.

Sect. 52. The harbour master may give directions for 
all or any_ of the following purposes (that is to say), 
for regulating the time at which and the manner in which 
any vessel shall enter into, go out of, or lie in or at the 
harbour, dock, or pier, and within the prescribed limits, 
if  any, and its position, moving or unmoving, placing 
and removing, whilst therein, &c.

Sect. 53. The master of every vessel within the harbour 
or dock, or at or near the pier, or within the prescribed 
limits, if any, shall regulate such vessel according to the 
directions of the harbour master, made in conformity 
with this and the Special A c t; and any master of a 
vessel, who, after notice of any such direction by the 
harbour master served upon him, shall not forthwith 
regulate such vessel according to such direction shall 
be liable to a penalty not exceeding 20i.

Sect. 58. I f  the master of any vessel in or at the har
bour, dock, or pier, or within the prescribed limits, if 
any, shall not moor, unmoor, place or remove the same 
according to the directions of the harbour master, or if 
there be no person on board of any such vessel to attend 
to such directions, the harbour master may cause such 
vessel to be moored, unmoored, placed, orremoved, as he 
shall think fit, within or at the harbour, dock, or pier, or 
within the prescribed limits, and for that purpose the 
harbour master may cast off, unloose or cut the rope, or 
unshackle or break the chain by which any such vessel is 
moored or fastened: and all expenses attending the moor
ing, unmooring, placing, or removing of such vessel 
shall be paid to the undertakers by the masters of such 
vessel: Provided always, that before the harbour master 
shall unloose or cut any rope, or unshackle or break any 
chain, by which any vessel, without any person on board 
to protect the Bame, shall be moored or fastened, he shall 
cause a sufficient number of persons to be put on board 
suoh vessel for the protection of the same.

Sect. 63. As soon as the harbour or dock shall be so far 
completed as to admit vessels to enter therein no vessel,
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except with the permission of the harbour master, shall 
lie or be moored in the entrance of the harbour or dock, 
or within the prescribed limits, and if the master of. any 
vessel either place it  or suffer it to remain in the entrance 
of the harbour or dock, or within the prescribed limits 
without such permission, and do not, on being required 
so to do by the harbour master, forthwith proceed to 
remove such vessel, he shall be liable to a penalty not 
exceeding 51., and a further sum of 20s. for every hour 
that such vessel shall remain within the limits aforesaid, 
after a reasonable time for removing the same has ex
pired after such requisition.

The Y ic to r ia  (London ) D ocks A c t  1853 (16 &  17 
Y ic t .  c. cxxx i.).

Sect. 46. That the limits within which the powers of 
the superintendent and dock master for the regulation of 
the dock Bhall be exercised, shall be the dock works and 
premises of the company, and a distance of 100 yards 
into the river Thames from the entrance gates of the 
said docks, such distance to be computed from the centre 
of the outer lockgates of the said dock: Provided always, 
that the power of the Lord Mayor, as Conservator of the 
Eiver Thames, and of the Harbour Masters of the Port 
of London, within the aforesaid limits, shall not be pre
judiced, lessened, or interfered with by this Act.

Lo n do n  and S t. K a th e rin e  D ocks A c t  1864 
(27 &  28 Y ic t .  c. c lx x v iii. ) .

Sect. 3 incorporates the Harbour, Docks, and Pier 
Clauses Act 1847 (10 Viet. c. 27), with the exception of 
certain sections other than those set out above.

Sect. 58 vests the Victoria Docks in the London and St. 
Katherine Docks Company.

Sect. 61 repeals Victoria (London) Docks Act 1853 
(16 & 17 Viet. c. cxxxi.).

Sect. 62 saves certain sections set out in schedule 4, 
part 3, from the general repeal of sect. 61, amongst which 
are, in te r a lia , Victoria (London) Docks Act 1853 (16 & 
17 Viet. c. cxxxi.). Sect. 46 set out above.

B ruce  (w ith  h im  B u tt ,  Q.C.) fo r  appellants.—  
The B e lg ic  was by la w  b ound  to  c a rry  a p i lo t ; 
she was n a v ig a tin g  th e  waters o f th e  p o rt o f 
Lo n do n  (The  Y ic to r ia  (London) D ocks A c t  1853, 
16 &  17 Y ic t .  c. cxxx i., s. 49), w h ich  was n o t her 
ow n p o rt, fo r  she is  reg is te red  a t L iv e rp o o l, and 
she had a p ilo t  on board, w ho  was the re fo re  in  
charge : (Lucey  v . In g ra m  6 M . &  W . 302.) She 
comes w ith in  none o f th e  exem ptions e ith e r o f 
th e  M erch a n t S h ip p in g  A c t  1854 (17 &  18 Y ic t .  
c. 104), s. 379, o r  o f th e  P ilo t  A c t  (6 Geo. 4, c. 125), 
s. 59. A l l  th e  orders o f the  p ilo t  were obeyed. 
The  cap ta in  gave no o rde r h im s e lf;  he on ly  
ca rrie d  o u t those g iven  by  the  p roper o ffic ia l. 
M oreover, the  o rd e r to  go aste rn  and to  take  a 
tu g  were g ive n  b y  the  dock m aste r a t a tim e  
w hen th e  B elg ic  was w ith in  th e  space ove r w h ich  
h is  a u th o r ity  extends (the  V ic to r ia  (London) 
D ocks A c t  1853, 16 &  17 V ie t .  e. cxxx i., s. 46), and 
the re fo re  we were bound to  obey th e  orders o f the 
dockm aste r u n d e r a pena lty , and we d id  obey 
th e m  (the  H a rb o u r, D ock, and P ie r Clauses A c t 
1847, 10 V ie t .  c. 27, ss. 52, 53). The  re la tio n  of 
m aste r and se rvan t never ex is ted between the 
dockm aste r and  ourselves, and the re fo re  we are 
n o t lia b le  fo r th e  consequences o f h is  acts : ( The 
B ilbo a , L u sh . 149). I f  anyone is  liab le  fo r  the 
damage i t  is  th e  dock com pany, th e  dockm aster, 
o r  th e  p ilo t. The  K e rtch  was ly in g  in  an im p ro p e r 
place in  defiance o f th e  D o ck  Com panies R egu la 
tions (the  H a rb o u r, D ock, and P ie rs  Clauses A c t 
1847, 16 &  17 Y ic t .  c. cxxx i., s. 63), and conse
q u e n tly  was the re  a t h e r ow n p e ril,  and is n o t 
e n tit le d  to  recover, as she b ro u g h t th e  accident 
on he rse lf by  ly in g  there . I t  was necessary fo r the 
Belgic, to  go ou t o f dock th a t  tide , as she prevented 
o th e r vessels fro m  g o in g  in  and co m ing  ou t, and 
she w ou ld  have gone o u t in  sa fe ty had i t  n o t been 
fo r  th e  unforeseen c ircum stance  o f a schooner

T h e  B e lg ic .
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anchoring  ju s t  a t th e  t im e  ou ts ide  the  dock en
trance, w h ich  rendered i t  im possib le  fo r  h e r to  go 
° u t  in  th e  w a y  proposed. W h e n  th a t  in c id e n t 
took place th e  course pu rsued was th e  best and 
m ost p ru d e n t one open to  th e  Belg ic, and the  
accident w h ich  ensued was u n d e r th e  c irc u m 
stances inev itab le .

Webster and Bailees fo r  th e  respondents.— The 
p ilo tage  was n o t com pu lso ry . I t  has been h e ld  
th a t a vessel com ing  o u t o f dock is w ith in  th e  
exem ption  o f  T he  P ilo t  A c t  (6 Geo. 4, o. 125), s. 63 : 
{Lucey v. In g ra m , 6 M . &  W . 302) I n  th a t case, 
however, th e  p ilo t had been re q u ire d  to  take  
charge u n d e r sect. 72 o f th e  same s ta tu te , and, 
there fore , was in  charge. T he  w hole  o f 6 Geo. 4, 
p. 125, was repealed b y  17 &  18 Y ic t .  c. 120. 
B a t th e  exem ption  o f sect. 63 is  con tin ue d  by  th e  
■Merchant S h ip p in g  A c t  1854 (17 &  18 Y ic t .  
c- 104), s. 353 : ( General Steam N a v ig a tio n  
Company v . B r it is h  and  C o lo n ia l S team  N a v i
ga tion  C om pany, L .  Rep. 4 E x . 2 3 8 ; 20 L .  T . 
Bep. N . S. 5 8 1 ; The E a r l  o f  A u ck la n d , L u sh  
164, and on appeal, ib . 387.) The  correspond
in g  enactm ent to  6 Geo. 4, c. 125, s. 72, is 17 &  
18 Y ic t .  c. 104, s. 365(8), b u t here  he had never 
been re q u ire d  to  take  charge, and, as he has h im - 
self sworn, was on  board  m ere ly  in  readiness 
to  take  charge w hen the  vessel g o t in to  th e  
irv e r. U n d e r th e  c ircum stances he was n o t in  
ch a rg e ; th e  o rde r he gave to  go ahead was 
Riven by h im  as the  m outhp iece  o f th e  owners, to  
avoid a co llis io n  .w ith  th e  vessels outside. T h a t 
order, however, d id  n o t cause th e  co llis io n  w ith  
t “ e K e rtc li, b u t on  th e  co n tra ry , b ro u g h t the 
■Belgic aga in  to  a pos itio n  of safety. T he  im m e
d ia te  cause o f th e  co llis io n  was the  subsequent 
em p loym en t o f a tu g  o f in su ffic ie n t power. I t  is  
Dot the d u ty  o f the dock m aste r to  su p p ly  a tu g . 
Ih e  defendants had a m ore pow e rfu l tu g  o f th e ir  
° wn  in  attendance, and had th e y  used her, in  a ll 
p ro b a b ility  th e  co llis io n  w o u ld  n o t have occurred. 
Ih e  dock m aste r d id  n o t o rde r the  B e lg ic  to  use 
Ihe dock com pany’s tu g , b u t suggested th a t  a tu g  
should be used, and o ffered th e  assistance o f 
m®. T h a t o ffe r was accepted b y  th e  Belg ic, 
and a p ru d e n t m an shou ld  have foreseen the  
resu lt o f e m p lo y in g  so w eak a tu g  b y  its e lf  

p e rfo rm  such a service  in  such w eather, 
cm the  B e lg ic ’s acceptance o f the  assistance 
(IV, *-ug, ^ e  became a p o rt io n  o f  her 
' “he Belg ic ’s) appliances fo r  g o in g  ou t o f dock, 
&ad the  B elg ic  is  responsib le  fo r  th e  inadequacy 
°1 th e  tu g  as m uch  as she w o u ld  be fo r  th e  in -  
m ficiency o f he r ow n engines, o r  fo r  a co llis ion  
occasioned b y  th e  c a rry in g  aw ay o f a rope  o f 
°b v io u s ly  in s u ff ic ie n t s tre n g th  fo r  th e  purpose fo r 
^ h ic h  i t  was used. T he  K ertc li was ly in g  in  a 
Perfectly p ro p e r place ; she was kn o w n  to  be the re  

I  the servants o f the dock com pany, and indeed 
*md been assisted b y  th e m  to  m ake fas t in  th a t 
Place, and there fo re , w h e th e r w ith in  o r w ith o u t 
he l im it  o f th e  d is tr ic t  over w h ich  the  dock 

m aste r’s c o n tro l extends (the  Y ic to r ia  (London) 
, ecks A c t  1853, 16 &  17 Y ic t .  c. cxxx i., s. 46), she 
?ad a pe rfec t r ig h t  to  be there . The  notice  to  

urges n o t to  lie  the re  is  h a b itu a lly  d isrega rded  
, y  th e  dock com pany themselves, and appears to  

uve been u lt ra  vires, as i t  seems to  a pp ly  to  a 
'^ j r ic t  in  th e  r iv e r  ove r w h ic h  th e  dockm aste r’s 
U th o rity  does n o t extend, as i t  professes to
easure 100 ya rds  fro m  the  p ie r  head, w h ich  is 

m uch fu r th e r  o u t th a n  th e  centre  o f  th e  o u te r

dock gates. T here  was no  necessity  fo r  th e  
B e lg ic  to  m ove a t a ll o u t o f th e  dock ; she cou ld  
re m a in  as lo n g  as she lik e d  on paym e n t o f her 
dues, and i t  was neg ligence  on the  p a rt o f he r 
m aste r to  a llow  h e r to  be sent o u t o f dock a t a ll 
a t such a tim e . L o o k in g  to  th e  sta te  o f th e  w eather 
and the  tide , th is  ac t o f neg ligence  was the  
o r ig in a l causa causans o f the  acciden t.

B ruce  in  re p ly .
S ir  Robert Phillimoke.— T h is  is an appeal 

fro m  th e  C ity  o f L o n do n  C o u rt in  a cause o f 
co llis ion .

T he  Belg ic, a screw  steam er 370 fee t lo n g , and of 
betw een 2000 and 3000 tons, on th e  2 5 th  o f N o v . 
las t, in  th e  daytim e , came s te rn  fo rem ost o u t o f 
th e  Y ic to r ia  D o ck  and ra n  in to  a d um b  barge o r 
l ig h te r  called th e  K ertch , and sank her, d o in g  also 
damage to  ano the r barge. T he  K e rtch  b ro u g h t 
he r ac tion  aga in s t th e  B e lg ic  in  th e  c o u rt be low , 
and obtained th e  ju d g m e n t o f th e  c o u rt in  he r 
fa vo u r. T he  learned  judge , assisted b y  n a u tic a l 
assessors, said th a t  he d id  n o t decide an y  p o in t o f  
law , b u t th a t he fo u nd  as a fa c t th a t th e  p i lo t  was 
n o t exe rc is ing  co n tro l over th e  steam er, and  th a t  
th e  m aste r d id  n o t take  p ro p e r p reca u tio n s  in  
com ing  o u t in to  the  r iv e r ,  and th e re fo re  was to  
b lam e fo r the  co llis io n .

The  a p p e lla n t contends th a t  th is  ju d g m e n t 
o u g h t to  be reversed upon th re e  g rounds, v iz .  : 
F irs t ,  th a t  th e  K ertch  was to  b lam e fo r  ly in g  
w here she d id ; secondly, th a t th e  B e lg ic  was n o t 
responsib le  because she was under th e  orders o f 
the  dockm aste r o r  th e  p i lo t ;  th ird ly ,  th a t  the  
c o llis io n  was inev itab le .

T h is  la s t g ro u n d  m ay be a t once disposed of. 
T he  co llis io n  was c le a rly  evitab le .

T he n  as to  th e  f ir s t  g ro u n d , th e  K e rtch  was 
a dum b barge, laden w ith  wood and  iro n  fo r  
a sh ip  in  the  Y ic to r ia  D ocks. T he  barge  
a rr iv e d  a t  dead low  w a te r near th e  dock 
entrance, and b ro u g h t up ou ts ide. T he re  were 
f i f t y  o r s ix ty  barges also ly in g  a longside. T w o  
hours  before h ig h  w a te r th e  barge was o rde red  b y  
th e  dock com pany’s servants to  s h if t  h ig h e r  up, 
w h ich  o rde r she obeyed, and one o f th e m  handed a 
rope  fo r  m a k in g  h e r fa s t a fte r h a v in g  been on board  
he r, say ing , “  th a t  w i l l  do, B o b ; here is  som e
th in g  th a t  w i l l  h o ld  you .”  L o o k in g  to  these and 
o th e r c ircum stances, I  am  o f op in io n  th a t  th e  
barge was n o t to  b lam e fo r  ly in g  w here she d id .

T he  re m a in in g  g round  o f  ob jec tion  is  now  to  be 
considered. I  agree w ith  th e  op in io n  o f counsel th a t 
the  learned ju d g e  o f th e  c o u rt be low  had  n o t o n ly  
a question  of fa c t, b u t also to  some e x te n t o f la w  
to  consider, because, i f  th e  m aste r was to  b lam e 
fo r  th is  co llis ion , i t  m u s t be on th e  g ro u n d  
th a t  n e ith e r th e  a u th o r ity  o f th e  dockm aste r no r 
o f th e  p ilo t  had superseded a t the  t im e  o f the  
co llis io n  th e  a u th o r ity  o f th e  m aste r. T he  d o ck - 
m aste r was n a tu ra lly  anxious to  ge t r id  o f th is  
lo n g  steam er in  o rd e r to  a d m it o th e r vessels 
w a it in g  to  come in . The  p r in c ip a l fac ts  appear to  
be th a t th e  gates were opened about an h o u r  
and  a h a lf before h ig h  w ate r. T he  dockm aste r 
o rdered  th e  Belgic to  go o u t astern . A b o u t 
th is  t im e  a schooner d ropped h e r anchor near 
th e  m o u th  o f th e  entrance. T he  p ilo t, w ho 
says he was n o t a t th is  tim e  in  charge, 
seeing th a t a co llis ion  w ith  th e  schooner on th e  
one side o r th e  barge on th e  o th e r w o u ld  be in e v it 
ab le  i f  the  B e lg ic  w e n t ou t, to o k  upon h im se lf to  
o rde r the  B elg ic  to  go ahead, th e re b y  s to p p in g  h e r
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way. U pon  th is  th e  dockm aste r said, “  W h a t are 
y o u  g o in g  to  d o ? Y o u  can’ t  stop h e re ; you  are 
s to p p ing  o u r  w o rk .”  T he  p ilo t  said, “ W e  are 
g o in g  to  do n o th in g ; ”  and, a fte r  a pause, th e  
dockm aste r said, “  W e ll,  w i l l  yo u  le t ou r tu g  take  
h o ld  o f yo u  and p u ll yo u  o u t P ”  The  p ilo t  said, 
“ A s  yo u  l ik e .”  T he  vessel was p u lle d  out. T he  
tu g  p roved  too weak to  ho ld  th e  steam er o ff, and 
she ran  in to  th e  barge. I t  has been pressed upon 
me th a t e ith e r th e  dockm aste r o r  th e  p ilo t  was in  
co m m a n d ; the  p i lo t  expressly  says th a t  he had 
n o t as ye t ta ke n  charge, b u t I  also th in k  th a t th e  
dockm aste r was s t i l l  exerc is ing  h is  a u th o r ity .

I  do n o t th in k  i t  necessary to  consider w h e th e r a 
cap ta in  w ou ld  be ob liged  b y  th e  dockm aste r to  
execute an o rde r w h ich  m a n ife s tly  b rin g s  about a 
co llis ion . I  th in k  he w o u ld  n o t be so ob liged , b u t 
I  need n o t decide th a t p o in t, because 1 am  o f 
op in io n  th a t no com m and was g ive n  to  the  cap ta in  
by  the  dockm aste r. A  p roposa l was m ade w h ich  
was accepted on beha lf o f the  cap ta in . The  dock- 
m aste r is n o t bound to  fin d  a tu g  fo r  ships, a t least 
no  such o b lig a tio n  has been shown to  me. The 
cap ta in  chose to  a d o p t the  tu g  as h is  ow n m o tive  
pow er fo r  the  occasion ; i t  p roved too weak, and 
the  cap ta in  is as m uch  responsib le  to  th e  th ird  
p a rties  fo r  the  consequence as i f  i t  had been h is 
ow n tu g .

I  decline  to  reverse the decis ion  o f the  co u rt 
below, and I  dism iss th e  appeal w ith  costs.

F ro m  th is  ju d g m e n t the  ow ners o f the  B elg ic  
again appealed, and th e  fu r th e r  appeal came on 
fo r  h e a rin g  in  the  C o u rt o f A ppea l before Cock- 
b u rn , C.J., James, L .J .,  and B a g g a lla y , J .A .,  on
th e  28 th  Feb. 1876.

B u tt ,  Q.C. and M yb u rg li, fo r the  appellants.
Webster and Bailees fo r  respondents.
The  C otjbt, w ith o u t c a llin g  on the  respon

dents, d ism issed th e  appeal w ith  costs.
S o lic ito rs  fo r  the  appellants, Wood and T in k le r .
S o lic ito r  fo r respondents, J . A . Farm fie ld .

HIGH COURT OF JUSTICE.
Q U E E N 'S  B E N C H  D IV IS IO N .

Eeported by W . M cK e l l a e , Esq., Barrister-at-Law.

Jan . 19 and  29, 1877.
L eask v . Scott.

Stoppage in  tra n s itu — C onside ra tion  f o r  tra n s fe r  
o f b i l l  o f  la d in g — Ilece ip t and  de live ry a fte r  
advance made— Vendor's lien.

On the 1st Jan ., Qeen an d  Co. obtained f r o m  the 
p la in t i f f ,  to w hom  they were la rg e ly  indebted, a  
fu r th e r  advance o f  20001. on co nd ition  th a t they 
should de live r to p la in t i f f  securities sufficient to 
cover the whole am oun t w h ich  w o u ld  then be due 
f r o m  them. O n the 3 rd  Jan. some securities were 
delivered, but they were no t su ffic ie n t;  and on 
the b th  Ja n ., C etn and Co., having th a t day  
un expectedly received a  b i l l  o f  la d ir ig  o f a  cargo  
consigned to them f ro m  the defendant abroad, 
and endorsed in  b lank  { in  re tu rn  f o r  w h ich  they 
accepted a  b i l l  o f  exchange payable  in  three 
m onths f o r  the value), delivered the b i l l  o f  lad ing , 
together w ith  other securities, to the am ount 
ugreed to the p la in t if f .  On the 8 th  Ja n ., Geen 
and  Co. became in s o lv e n t; an d  a fte rw ards, but

before the a r r iv a l o f  the cargo, the defendant 
c la im edh is  r ig h t  o f  stoppage in  tra n s itu  in  respect 
the reo f:

H e ld , p e r F ie ld , J .,  on m otion  to enter ju d g m e n t, 
th a t under the circumstances the defendant was  
en titled  to the cargo, the p la in t if f 's  advance o f 
20001. n o t having  been made on the f a i t h  o f  the 
de live ry o f  th is  b i l l  o f  lad ing .

T h is  was an in te rp le a d e r issue, tr ie d  a t G u ild h a ll, 
be fore  F ie ld , J ., and a specia l ju ry .  T he  learned 
ju d g e  a d jou rned  the case fo r  fu r th o r  cons idera tion  
u pon  th e  f in d in g s  o f th e  ju r y ,  u n d e r ru le  4 o f the 
R u les o f th e  Suprem e C o u rt, D ecem ber 1876 
(O rd e r X X X V I . ,  ru le  22 a).

P la in t i f f  was a f r u i t  b roke r in  London , de fen 
dan t a m erchan t a t Naples. D e fendan t consigned 
a cargo o f n u ts  to  Geeo, S tu tc h b u ry , and Co., 
f r u i t  m erchan ts , in  London, a f irm  indeb ted  la rg e ly  
to  th e  p la in t if f .  The  question ra ised by th e  f in d 
ings o f the ju r y  was w he the r th e  p la in t if f ,  h a v in g  
bona fid e  received th e  b i l l  o f la d in g  o f th is  cargo, 
was e n tit le d  to  th e  value th e re o f ag a in s t the  
de fendan t’s r ig h t  o f  stoppage in  tra n s itu , under 
th e  fo llo w in g  c ircum stances :

O n S atu rday, 1st Jan. 1876, Geen and  Co. 
app lied to  p la in t if f  fo r a fu r th e r  advance o f 2000Z., 
and p la in t if f  made th e  advance on c o n d itio n  th a t 
Geen and Co. w ou ld  cover th e ir  e x is tin g  lia b il i
tie s  to  h im , to g e th e r w ith  the  new  debt, b y  su ffi
c ien t securities.

O n ,M onday, 3 rd  Jan. Geen and Co. b ro u g h t 
ce rta in  securities to  p la in t if f ,  b u t th e y  were fo u nd  
to  be insu ffic ie n t, and Geen and Co. u n d e rto o k  
to  p ro v id e  others to  be added to  those a lready 
de livered.

O n W ednesday, 5 th  Jan ., Geen and Co. received 
from  th e  de fendan t’s correspondent in  London , 
the  b i l l  o f la d in g  o f th is  cargo indo rsed  in  b la n k , 
and accepted a b i l l  o f exchange a t th re e  m on ths  
fo r  the  p rice  o f th e  nu ts , the  am oun t be ing  some
th in g  considerab ly over 20001 N o  m en tion  o f 
th is  p a rt ic u la r  b i l l  o f la d in g  had been m ade to  
p la in t if f  when he made h is .fu r th e r  advance to  
Geen and Co.

O n th e  same day, W ednesday th e  5 th , Geen 
and Co. de live red  th is  b i l l  o f la d in g  to g e th e r w ith  
o th e r securities to  th e  p la in t if f ,  and the re b y  
covered th e ir  advances fro m  h im  acco rd ing  to  
th e ir  agreem ent o f  th e  p rev ious S a tu rda y , and 
th e ir  fu r th e r  u n d e rta k in g  o f the M onday.

O n S a tu rda y , th e  8 th  Jan., Geen and Co. 
became inso lven t.

A t  some la te r  period , b u t before  th e  a rr iv a l in  
London, th e  defendant c la im ed to  exercise h is  
r ig h t  o f  stoppage i n  tra n s itu  in  respect o f  th is  
cargo.

Jan . 19.— M u rp h y ,  Q.C. and Webster, m oved 
to -day to  en te r ju d g m e n t fo r  th e  defendant. 
— A lth o u g h  a ll the  p la in t if f ’s proceedings were 
bond fide , the re  is no evidence o f any actual 
cons ide ra tion  to  th e  indorsee fo r  th is  p a rtic u la r 
b i l l  o f la d in g ; and fu r th e r ,  even i f  the re  were 
any va luab le  considera tion a t a ll fo r  th e  securities 
de live red , i t  am ounted o n ly  to  th e  sum  o f 20001. 
T he  p r in c ip le  is  la id  dow n in  the  notes to  L ic k -  
barrow  v. M ason  (1 Sm. L .  Cas. 7 th  ed it., p. 813), 
th a t  “  th e  r ig h t  to  stop in  tra n s itu  m ay  be de
feated by n e g o tia tin g  the  b i l l  o f la d in g  w ith  a 
bond f id e  indorsee.”  I t  is n o t suggested here th a t 
th e  advance was made on the  fa ith  o f th is  b i l l  
o f la d in g , and a t th e  tim e  o f th e  advance Geen and 
Co. w ere n o t indorsees a t a ll. I t  was he ld  b y  th a
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P r iv y  C ounc il in  Rodger v . The C om pto ir d ’Es- 
c°m ptede  P a ris  (3 M ar. Law  Caa. O .S 271; L .  Rep.
2 P. C, 393), th a t  th e  forbearance o r release o f an 
antecedent c la im  is  n o t a good considera tion fo r 

indo rsem en t o f a b i l l  o f lad ing , so as to  defeat 
unpa id  vendor’s r ig h t  o f stoppage in  tra n s itu . 

i t  was also the re  h e ld  th a t  an assignee o f any 
® 6curity, except a b i l l  o f exchange, stands in  the 
®arne pos itio n  as th e  assignor, as to  the  equ ities  
a r is in g  upon it .  A u th o r i ty  fo r  the  second p o in t 
» lay  aig0 be found  in  Re W estzinthus  (5 B . &  A d .
S17), S p a ld in g  v . R n d in g  (6 Beav. 376), and 
I®  p a rte  A ls to n , re H o lla n d  (L . Rep. 4 Ch. A p p . 
^■68). I n  th e  Chartered R anh  o f I n d ia , A u s tra lia , 

C h in a  v. Henderson  (L . Rep. 5 P. C. 501), the 
P r iv y  C ounc il fo llow ed  the  p rin c ip le s  la id  down 
^  Rodger v . The C om pto ir d'Escompte de P a ris . 
®ee also I . u ’scher v. The C om pto ir d ’Escompte de 
-Pun» (L . Rep. 1 Q. B . D iv . 709).

I  C. M atthew , fo r  th e  p la in t if f .— The fin d in g s  of 
^ne ju r y  p rec lude  any fu r th e r  co n ten tio n  ou the  
P e n d a n t ’s p a rt. The fac ts  in  1lodger v. The 
t'O vnpto ir d 'Escompte de P a r is  m a te r ia lly  d if fe r  
i r °»u those found  here, th e  decis ion  in  th a t 
<?ase b e ing  based m a in ly  on the  g ro u n d  th a t the  
p a rty  w ho received the b i l l  o f la d in g  knew  th a t  
^ s o lv e n c y  was im p e n d in g  over the  tra n s fe ro r. 
15at case is  re a lly  th e  o n ly  a u th o r ity  w h ich , in  
aj'J ' way, th ro w s  d o u b t u pon  th e  a p p lica tio n  of 
D>e p rin c ip le  o f stoppage in  tra n s itu  to  th e  facts 
®ere, and i t  is  n o t re a lly  in  po in t.

Webster was heard in  re p ly . C ur. o.dv. v u lt.
. Ia n .  29.— Field, J.— T h is  was an in te rp le a d e r 
1S8ue, in  w h ich  bhe p la in t if f .  M r .  Leask, a ffirm ed  
as aga inst th e  defendant, M r .  S co tt, th a t ho was 
e n tit le d  to  c e rta in  goods w h ich  were the  sub jec t of 
a b i l l  o f la d in g , dated 29 th  Doc. 1875, and the  facts 
^ ‘ Ihe case s h o rtly  were these :—

.T h e  p la in t if f ,  Leask, was a f r u i t  b ro k e r in  th e  
"c,by> and he had as w h a t we m ay ca ll one of h is con
s titu e n ts , a firm  o f Geen, S tu tc h b u ry , and Co., w ho 
Were f r u i t  m erchants in  the  c ity ,  and fo r m any years 
,~ *°n r  o r f ive — 1 fo rg e t p rec ise ly  the  exact num ber, 

* r - Leask acted as f r u i t  b ro ke r fo r  th a t firm  in  th e ir  
i arious transactions fo r  b u y in g  and se llin g  f ru it .

II th e  course o f th a t tim e , the  f irm  had become 
^°U s ide rab ly  indeb ted  to  h im , and I  th in k  i t  m ay 
° 6 taken  th a t  a t C h ris tm as 1875, the re  was 
som ething c e rta in ly  l ik e  10,000k o r 11,000k due  to

fro m  th e  f irm  o f Geen, S tu tc h b u ry . and Co. 
iNow the f irm  d id  n o t im p ro ve  in  th e ir  pecun iary  
Position d u r in g  1875, and ve ry  ea rly  in  th e  fo llo w 
in g  year they  were in  such d iff ic u lt ie s  th a t on 

le 1st Jan., w h ich  was th e  p ro m p t day— the  day 
^  w h ich  th e y  are bound to  m eet th e ir  p rom p ts  
“ ' t h e y  were unable to  do so, and were sh o rt by  a 

o f 2000Z. o f th e  sum  re q u ire d  fo r  th a t purpose, 
o ccrd ing ly , on the  m o rn in g  o f S a tu rday, the  1st 

th e  p ro m p t day, acco rd ing  to  th e  evidence 
p ,, r ' Leask. con firm ed  b y  M r .  Geen M r.  Geen 
, . led  upon M r. Leask (at th a t  t im e  they owed 
p\lm  10,700k), and w h a t passed is described pre- 
" ,se'y  in  the  same m anner by M r. Leask and by M r. 
A een- M r. Geen said “  I  w a n t 2000Z.,”  w hereupon 

l r - Leask said, “  I  said yo u  m ay have i t ,  b u t 
y,011 m us t f i r s t  cover u p  y o n r account.”  U p o n  
Qat Geen said th a t he w ou ld , and he proceeded 
Pstabs to  L e a sk ’s cash ier, and the re  he
. f'brieu a cheque fo r  2000/. N ow , th a t  was on 

6 S a tu rday. There  was a l i t t le  d oub t as to  the 
l * act date on w h ich  th e  b i l l  o f la d in g  was deposited, 

r i t  cou ld  n o t have been before th e  W ednesday, 
V ol. TIT., N .S .

because I  be lieve I  am r ig h t  in  say ing  th a t Geen 
h im se lf d id  n o t ob ta in  the  b i l l  u n t i l  the  5 th ;  a t 
a ll events he d id  n o t ob ta in  th e  b i l l  la te r on. O n 
one day, in  the  e a rly  p a rt o f th e  week, M r. Geen, 
w ho had p re v io u s ly  entered in to  a co n tra c t w ith  
th e  de fendant, M r .  S co tt, who was a m erchan t a t 
N aples, fo r  an unascerta ined q u a n tity  o f n u ts , 
in  pursuance o f th a t con trac t, received fro m  S co tt’ s 
co rrespondent in  Lo n do n  the  b i l l  o f la d in g  in  
question , and i t  was indorsed  to  h im  in  pursuance 
of th e  p rev ious con tra c t, and he accepted in  
exchange fo r  th a t  endorsem ent a h i l l  a t th ree  
m onths fo r  the  p rice  of th e  goods. On the  fo llo w 
in g  day, in  pursuance o f the prom ise w h ich  had 
been made on th e  S a tu rda y  to  cover up  th e  
account, M r. Geen to o k  th is  b i l l ,  endorsed in  
b lank , to  M r.  Leask, and deposited i t  w ith  h im , 
a long  w ith  a g rea t m any o the r secu rities  s im ila r  
in  character, fo r  th e  purpose, as th e  ju r y  have 
found, o f co ve rin g  up  the  account— th a t is, secur
in g  the  whole balance due.

N o w , a t the  t r ia l  the re  was no evidence g iven  
aga ins t the  p la in t if f ,  b u t  the learned  counsel fo r 
M r. S co tt w ent v e ry  fa ir ly  and p ro p e r ly  in to  dates.
I  o u g h t to  add, on th e 8 t,h ,th e  fo llo w in g  Saturday, 
Geen, S tu tc h b u ry . and Co., stopped paym ent, and 
were inso lve n t. The  securities th a t were handed 
to  M r. Leask were said to  be w o rth  som eth ing  lik e  
5000k

N ow , th a t b e ing  so, a t th e  t r ia l,  i t  was denied 
th a t i t  was com petent to  M r. S cott, the  u n 
pa id  vendor, to  stop the  goods a t the tim e  th a t 
he d id , th a t  is to  say, there  was no question raised 
about the trans itus  be ing a t an end. There  was 
no question  about Geen, S tu tc h b u ry ,a n d  Oo., be ing 
in so lve n t, and i t  was conceded th a t he had a r ig h t  
to  stop the goods a9 aga inst Geen, S tu tc h b u ry  and 
Co., b u t M r. Leask sa id : “ Y o n  have no r ig h t  to  stop 
th e  goods as aga inst me because I  come w ith in  th e  
p ro te c tio n  o f the law , w h ich  says th a t  the  indorsee 
o r  transferee o f the  b i l l  o f la d in g  fo r va luab le  con
s ide ra tion  ta k in g  i t  w ith o u t notice , ta k in g  i t  fa ir ly  
and honestly , is e n tit le d  to  th e  p ro p e rty  as 
aga inst the  o r ig in a l ve n d o r.”  T h a t was contested 
h o tly  a t the  t r ia l.

I  le ft questions to  the  ju r y  in  o rde r to  raise the 
facts o f the  case, an d  th e  ju r y  in  answer to  m y  
questions gave these answ ers: “ W e  f ir s t  o f a ll 
f in d  th a t  the  p la in t if f  received the b i l l  o f la d in g  
honestly  and fa ir ly .  W e  fin d  th a t va luab le  con
s ide ra tion  was g iven  on th e  u n d ers tand ing  o f 
se cu rity  be ing  g iven , and we also fin d  th a t the  
se cu rity  g iven  was to  secure 20001. and also the 
old account.”

N o w  upon these fin d in g s , M r .  M u rp h y , w ith  
M r. W ebste r, m oved before m e to  en te r th e  
ju d g m e n t fo r  them . T he y  d id  n o t contest the  
f in d in g s  o f th e  ju ry ,  b u t th e y  said th a t  the p o in t 
th a t th e y  d ispu ted  was t h is : T hey a lleged th a t 
a lth o u g h  i t  m ig h t be, and a fte r  the  v e rd ic t o f 
th e  ju r y  m u s t be taken  to  be, th a t th e  p la in t if f  
d id  rece ive the  b i l l  o f la d in g  hon es tly  and fa ir ly ,  
and th a t he received i t  in  pursuance o f th a t 
p rom ise  th a t  se cu rity  shou ld  be g iven , y e t th e y  
said he was n o t such a transferee o r indorsee 
o f the  b i l l  fo r  such va luab le  cons ide ra tion  as 
e n tit le d  h im  to  ho ld  i t  as aga inst M r.  S cott.

N o w  in  su p p o rt o f th a t  pos ition , th e y  re lied  
upon tw o  cases: One o f them  is th e  w e ll-kn o w n  
case o f Rodger v. The C om pto ir d ’Escompte de 
P a r is  (L . Rep. 2 P. 0 . 393 ; 3 M ar. L a w  Cas.

I O S 271). I n  th a t case the re  was a f irm  o f
2 A
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L y a ll and S t i l l ,  and th a t  th e y  were in  the  a n tic ip a - ! 
t io n  o f rece iv in g  ce rta in  b ills  o f la d in g  fo r ce rta in  
goods w h ic h  w ere about, as th e y  expected, to  
a rr ive . T hey were ve ry  m uch pressed fo r  m oney, 
and th e y  obta ined an advance fro m  th e  person o u t 
a t H o n g  K o n g , upon th e  prom ise o f  w h ich  he g o t 
la rge  advances upon the  u n d e rta k in g  to  fu rn is h  
s h ip p in g  docum ents fo r s ilk  cargoes to  be ready 
fo r  th e  m a il o f th e  lo th  D ecem ber fro m  H o n g  
K o n g . N o w  i t  seems to  me, the re fo re , th a t case 
w e n t one step fu r th e r  th a n  th is  case. T h a t case 
p o in ted  to  a p a rtic u la r  class o f docum ents w h ich  
he was in  a n tic ip a tio n  o f rece iv in g , and he u n d e r
to o k  th e re fo re  to  fu rn is h  the  cargo on ce rta in  
sh ip p in g  docum ents w h ich  he expected to  receive. 
N o w  in  th is  case i t  is  q u ite  ce rta in  th a t no specific 
cargo o f any k in d  w ha tever was in  th e  considera
t io n  o f M r.  Leask. W e  do n o t know  w he the r M r. 
Geen on th a t S a tu rday expected th a t b i l l  o f la d in g  
to  come as i t  d id  the  fo llo w in g  week. I t  m ay be 
th a t he d id  no t. I t  m ay be th a t the  docum ents 
were so fa r in  advance th a t he m ig h t possib ly  
have expected to g e t th e  b i l l  o f la d in g  the  fo llo w in g  
week, b u t he made no specific m en tio n  o f the  b i l l  
o f la d in g — he made no specific co n d itio n  w ith  M r. 
Leask th a t an y  p a rt ic u la r  s e c u rity  shou ld  be 
lodged. A i l  he said was, “  I f  yo u  w i l l  g ive  me 
‘2000Z. now , I  w i l l  cover up  the account.”  N ow , 
th a t  be ing  so, in  th is  case o f Rodger v . The 
C om pto ir d ’Escompte de P a r is ,  L y a ll and S t i l l  
w ere unable o r u n w ill in g  to  com plete th e ir  
p rom ise , whereupon, the  m anager o f th e  b ank  in 
sisted, in  a v e ry  s trong  le tte r, th a t  th e y  shou ld  
g ive  h im  th a t se cu rity  w h ich  they  prom ised, 
h o ld in g  o u t a th re a t o f c r im in a l proceedings i f  
they  d id  no t do so. There  was ano the r banker 
p re ss in g  them  also, and the  re s u lt was th a t L y a ll 
and S t i l l  executed a deed o f ass ignm ent, by  w h ich , 
a fte r  re c it in g  th e  agreem ent re fe rred  to , and re 
c it in g  th a t c e rta in  advances had been made on the 
fa ith  o f ce rta in  docum ents, i t  then  proceeded to  
m ake ove r to  the  bank “  th e  w hole  o f th e  p ro 
p e rty , prem ises, and cha tte ls  specified in  the 
schedule a t the  foot, w ith  a ll the  estate r ig h t ,  t it le ,  
in te re s t, c la im , o r  dem and of L y a ll,  S t i l l ,  and Co., 
th e re in , o r  there to , o r  a ris in g  th e re o u t o r th e re 
fro m .”  The schedule inc lu d e d  am ongst o the r 
th in g s  “  a ll goods and b ills  o f la d in g  o r  o th e r 
docum ents fo r  a ll goods now  on th e  w ay h ith e r  to  
a rr iv e  in  D ecem ber, 1866, o r Jan u ary , 1867,”  
be ing th e  class o f goods w h ich  had  been re fe rred  
to  when they  f irs t  made th e ir  p rom ise to  the  banks 
to  f in d  secu rity . N ow , a fte r  th a t date the  b i l l  o f 
la d in g  w h ich  was in  question in  the case o f Rodger 
v. The C om pto ir d'Eseompte de P a r is  a r r iv e d :
“  T he  docum ents a rr iv e d  on the  27ch Dec. 1866, 
and th e  1st Jan. 1867, in c lu d in g  the  b i l l  o f la d in g  
fo r the  goods.”  ‘ These were then  indorsed and 
handed ove r by  M aclean (tog e th e r w ith  the  po lic ies  
on th e  goods) to  M r. K a is e r in  perform ance o f the  
agreem ent.”  A f te r  th a t  th e  vendor stops the  
goods, and so the  question  arose between th e  in 
dorsee o f th e  b i l l  o f la d in g  and th e  vendor, and 
th e  indorsee fa iled  in  th a t he was n o t assignee 
fo r  va luab le  considera tion. N ow , i t  is  w o rth  
w h ile  fo r  a m in u te  o r tw o  to  a d ve rt to  th e  im 
p o rta n t pa rts  o f th e  ju d g m e n t. A f te r  s e tt in g  out, 
a ll the  facts as I  have stated them , i t  gees on in  
th is  w a y  (p. 4 0 5 ): “  T he  genera l ru le  so c le a rly  
stated and exp la ined  b y  L o rd  S t. Leonards in  the 
case o f M angles  v. D ix o n  (4  H . L .  Cas. 702) is  
th a t  the  assignee o f any se cu rity  stanc's in  th e
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! same p o s itio n  as the assignor as to  the  equ ities  
a r is in g  upon i t .  T h is , as a genera! ru le , was n o t 
d ispu ted , b u t i t  was contended th a t  th e  case o f a, 
b i l l  o f la d in g  is  exceptiona l, and m u s t be dea lt 
w ith  on special g rounds. D oub tless the  ho ld e r o f 
an indorsed  b i l l  o f la d in g  m ay in  th e  course o f 
com m ercia l de a lin g  tra n s fe r  a g rea te r r ig h t  than  
he h im se lf ha s ; the  exception is founded on th e  
negotiab le  q u a lity  o f the  docum ent. I t  is  con
fined  to  th e  case w here the person w ho tra n s fe rs  
th e  r ig h t  is h im se lf in  ac tua l and au tho rised  
possession of the  docum ent, and the  transfe ree  
g ives value on the  fa ith  o f i t ,  w ith o u t h a v in g  
notice  o f any c ircum stance  w h ich  w ou ld  re n d e r 
th e  tra n sa c tio n  n e ith e r I a ir  no r honest. I n  such 
a case, i f  th e  vendor is unpaid, one o f tw o  innocent 
pa rties  m u s t su ffe r by  the act o f a th ir d  : and i t  is 
reasonable th a t he w ho by m isp laced confidence 
has enabled such th ird  person to  occasion th e  loss 
shou ld  susta in  i t  ” — and refers to  th e  w e ll-kn o w n  
case o f  L ic k b a rro w  v. M ason ms to  th a t. T hen  
th e  c o u rt go on to  say w h y  in  th e ir  ju d g 
m e n t th a t  p r in c ip le  app lies to  such a case, 
b u t  th e y  Bay, “ B u t in  th is  case, a t the  t im e  
o f th e  ass ignm en t, M aclean had n o t posses
sion o f th e  docum ents. N o th in g  was advanced 
on th e  fa ith  of them . T here  is  m ere ly  a, 
genera l d e scrip tion  o f docum en ls expected to  
a rr iv e , w ith o u t k n o w in g  th e ir  contents, o r  how  
fa r  th e y  m ig h t  bo lim ite d  o r q ua lified . T he  p ro 
p e rty  o f the  f irm  in  th e  goods expected was n o t 
o n ly  sub jec t to  special s tip u la tio n s  in  th e  con trac ts  
o f sale in  the  case o f  tw o  o f th o  th re e  parcels, b u t 
was also sub jec t in  a ll tb e  th re e  to  the  lien  of th e  
u n p a id  vendors ” — as i t  is in  th is  case—“  and can 
i t  be contended th a t before M aclean g o t possession 
o f the docum ents, wh'en his f irm  was in  a co n d itio n  
o f undoub ted  inso lvency, and the te rm s  o f th e  
docum ents w ere n o t disclosed, the re  was conveyed 
to  the  respondents by  th is  ass ignm en t tho  benefit 
o f a p rospective  b reach  o f t ru s t  and v io la tio n  o f 
c o n tra c t? ”  A n d  then, proceed ing  upon th e  
genera l ru le  th a t  you  m u s t g ive  an honest in te r 
p re ta tio n  and a fa ir  in te rp re ta tio n  to  the  w ords of 
any assignm ent, th e  c o u rt go on to  say th a t they  
m u s t read the  w ords “  a ll goods and  b ills  o f la d in g  
o r o th e r docum ents fo r  a ll goods ”  to  mean th is —* 
such a s e cu rity  as I  can fa ir ly  and honestly  g ive . 
T h a t is, no t any actua l p ro p e rty  I  m ay have, b u t 
sub jec t to  th e  equ ities  between me and anybody 
else. T he n  the  fo llo w in g  obse rva tion  is m ade, 
w h ich  I  adop t in  th is  case “  D oubtless th e  
ve n d o r’s c la im  cannot p re v a il aga inst th e  c la im  
o f a transfe ree  fo r  va lue  g ive n  on the fa ith  o f » 
nego tiab le  se cu rity  fa ir ly  and hones tly  taken  ; to  
the  e x te n t to  w h ich  he has so g ive n  va lue  he has 
a p r io r  c la im . B u t th e  ru le  is  founded on the 
reason o f i t  as a lready e xp la ined ; cessante ra tio n s  
cessat ipsa  lex. W here  the re  is no advance m ade 
o r va lue  g iven  upon th e  fa ith  o f the  docum ents, 
w here  the ob jec t is s im p ly  by a sweeping clause to  
g a th e r in  w h a te ve r may be g o t to  recoup the 
c re d ito r  o f a deb to r w ho had become in so lve n t fo r 
an im p ro v id e n t advance made upon the  fa i th  o f a 
to ta lly  d iffe re n t se cu rity  ; where, upon th e  tru e  
co n s tru c tio n  o f th e  assignm ent, no in te re s t passed 
th a t  w ou ld  place th e  assignee in  a b e tte r pos ition  
than  the  assignor, and th e  b ills  o f la d in g  w h ich  
subsequently came to  hand were tran s fe rre d  ex
p ress ly  in  perform ance o f the  agreem ent in  th is  
ass ignm ent, and w ith o u t o th e r considera tion 
w ha tever, i t  appears to  th e ir  L o rd sh ip s  th a t »
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trans fe r so m ade, and u n d e r such circum stances, 
cannot be he ld  su ffic ien t to  defeat the  ve n d o r’s 
c la im .”

N o w , th a t case and th a t  p r in c ip le  came in to  
discussion a l i t t le  la te r  on before the  same t r i 
bunal, in  th e  case o f th e  C hartered B a n k  o f In d ia  
V. Henderson  (L . R ep. 5 P . C. 501), and th a t  caso 
's va luab le  fo r th is . A s  regards L y a ll,  S t il l ,  
and C om pany, the re  was a s im ila r  p rom ise to  
fu rn ish  s h ip p in g  docum ents, a s im ila r  fa ilu re , and 
then there  was a tra n s fe r b y  endorsem ent, b u t on 
the occasion of the  tra n s fe r by  endorsem ent o f 
the b i l l  o f lad ing , th e  vendees, th e  tran s fe ro rs  o f 
the b il l ,  had th e  b i l l  in  th e ir  custody, th a t  is , in  
th e ir  possession, and a lth o u g h  th e y  had b roken  
th e ir  prev ious p rom ise  th e  c o u rt said th a t the 
Previous p rom ise  w o u ld  n o t have been enough, 
h u t the re  was a su ffic ien t ba rga in  and agreem ent 
°u  th e  p a rt o f th e  bank n o t to  proceed— to  delay, 
Rive tim e , and to  fo rb e a r upon th e  fa ith  o f the  
transfe r o f the  b i l l  o f lad ing . U p o n  th a t g ro u n d  
the cou rt, a lth o u g h  d is tin g u is h in g  i t  fro m  I lodger 

The C om pto ir d ’Escomple de P a r is  in  every  w ay 
Upheld the  p r in c ip le  o f th a t case. N o w , th a t  th a t 
18 the case is ve ry  c lear fro m  the ju d g m e n t of S ir  
Barnes Peacock. I  w i l l  n o t go th ro u g h  th e  case, 
h u t he says th is  (p. 5 10 ):— “ I t  appears, th e n , th a t 
the bank purchased b il ls  o f exchange to  th e  exten t 
of 15,0001. fro m  Messrs. L y a ll,  S t i l l ,  and Com pany, 
and th a t they pa id  them  th e  am oun t upon  the 
st ip u ia tio n  th a t Messrs. L y a ll,  S t i l l ,  and Co. were 
t °  hand th e m  o ve r sh ip p in g  docum ents to  the 
extent o f th e  b ills .”  Then they fa ile d  to  do so.

They were u rg e n tly  pressed to  do so by  the 
'defendants ; and th e  said f irm , h a v in g  been 
th rea tened  b y  th e  defendants w ith  im m ed ia te  
degal proceedings in  th e  even t o f th e ir  fa i l in g  to  
*nl f i l  th e ir  said con tra c t w ith o u t fu r th e r  delay, 
Promised th e  defendants th a t  i f  they  w o u ld  ab- 
sta in  from  com m encing  lega l proceedings aga inst 
fhem , and. w o u ld  consent to  release them  fro m  
th e ir  engagem ent to  fu rn is h  th e  said sh ip p in g  
documents fo r s i lk  and o th e r C h ina  produce, and 
a'lo w  the  said sum  o f 15,0001. s te r lin g , w h ich  had 
been pa id  to  them  in  advance fo r the said b ills  
upon th e  fa ith  o f th e ir  u n d e rta k in g , to  d e live r the  
said s h ip p in g  docum ents as aforesa id  to  co n s titu te  
an o rd in a ry  deb t fo r  m oney len t, they  w ou ld  de
posit w ith  the  defendants o th e r s e cu rity  fo r th e  
^ p a y m e n t of th e  said sum ; and th e y  offered to 
UePosit w ith  th e  defendants a t once in  p a r t  fu lf il- .  
’Uent o f such proposed su b s titu te d  a rrangem ent 
a b i l l  o f la d in g  fo r  goods o f th e  value o f 10,000 
u°ls. o r thereabouts,”  th e  b i l l  o f la d in g  in  question  
ju  th a t case. N o w , says th e  judge , “  I t  appears 
th a t the b i l l  o f la d in g  was indo rsed  and handed 
?t’ur by Messrs. L y a ll,  S t il l ,  and Co. to  th e  b ank  
’u  considera tion o f th e  b a n k ’s re leas ing  them  
t r °m  the  o b lig a tio n  w h ich  th e y  had come under, 
tu  hand over sh ip p in g  docum ents ' o f th e  value of 

” .0001., and o f th e ir  u n d e rta k in g  n o t to  take  the 
eRal proceedings, c r im in a l o r  c iv il,  w h ich  they  
'ad threatened. I t  appears, the re fo re , to  th e ir  

j-m rdsbips th a t  the re  was a su ffic ien t considera tion 
0r the indo rsem en t of the  b i l l  o f la d in g  to  M essrs. 
.7*11. S t i l l ,  and Co. to  the  bank. Then the  a tten- 

Ti ° n o f th e  co u rt was n a tu ra lly  d raw n  to  th is  case o f 
and th e  p rinc ip les  are la id  dow n b y  S ir  

" arties Leacock, in  the passage I  have a lready read ; 
Uut then  they  say fu r th e r  th a t  th is  case d iffe rs  en- 
j lre ly  from  Rodger’s case, because the  b i l l  o f la d in g  
11 Rodger's case was n o t handed over a t the tim e,

b u t was handed over in  pursuance o f the  agree
m e n t genera lly  to  hand over a l l  th e  docum ents.

N o w  those be ing  th e  tw o  cases, and the  law  
h a v in g  been thus  c lea rly  and e x p lic it ly  la id  down, 
the  o n ly  question  is  w h e th e r th is  case fa lls  w ith in  
the  p rin c ip le  o f those tw o  cases. I  th in k  i t  does, 
and in  m y  op in ion , the  de fendant in  th is  case is 
e n tit le d  to  m y  ju d g m e n t.

Let; us com pare and see w h a t th e  th in g  is .' I n  
th e  presen t case, as in  Rodger v. The C om pto ir 
d’Escompte de P a r is , a t the  t im e  o f the  prom ise  
made to  cover up, w h ich  was on th e  1st Jan., th is  
b i l l  o f la d in g  was n o t in  th e  au tho rised  possession 
o f Geen, S tu tc h b u ry  and Com pany. A s  I  said 
before, I  do n o t even know  th a t  they  expected i t ,  
b u t  I  shou ld  th in k  they  d id . T h a t was the on ly  
occasion on w h ich  the  p la in t i f f  had made any 
advance. H e  had made th e  advance of 20001. 
H o w  cou ld  M r. S co tt be said to  enable Geen, 
S tu tc b b u ry  and Com pany to  m ake the  advance, 
w hen a t th e  ve ry  t im e  th e  advance was made the  
b i l l  o f la d in g  re fe rre d  to  w ou ld  n o t have been in  
th e  possession of Geen, S tu tc h b u ry  and Com pany ? 
H o w  cou ld  i t  be said th a t  M r. Leask pa rted  w ith  
h is  20001. on th e  fa ith  o f th a t endorsem ent, w hen 
in  p o in t o f fa c t he knew  n o th in g  a t a ll about i t ?  
I t  seems to  me, the re fo re , th a t th e  w hole conside
ra tio n  in  th is  case came in to  effect, and had its  
fu l l  lega l opera tion  on the  1st Jan. A t  th a t tim e  
accord ing to  the  f in d in g  o f the  ju r y  the re  was a 
b in d in g  ba rga in  betw een Geen, S tu tc h b u ry  and 
Com pany and M r.  Leask, th a t fu r th e r  se cu rity  
shou ld  be g iv e n ; and the  facts o f the  case 
do n o t show th a t  M r. S co tt has by any act of 
h is  enabled Geen, S tu tc h b u ry  and C om pany 
to  co m m it a fra u d  on M r.  Leask, w h ic h  u n 
doubted ly  has been co m m itte d  upon h im .

A g a in , i t  m u s t be observed th a t the pos ition  of 
th e  transfe ree  o r  indorsee o f a b i l l  o f la d in g  is 
v e ry  d iffe re n t fro m  th a t o f the indorsee of a b i l l  
o f exchange. The  indorsee o f a b i l l  o f exchange 
takes th e  b i l l  free ly , fu l ly ,  and fa ir ly ,  sub ject to  
any equ ities  o f tbe indorser. T he  indorsee o f th e  
b i l l  o f la d in g  occupies, on th e  co n tra ry , a mean 
p o s itio n  as between the  indorsee o f a b i l l  of 
exchange and th a t o f th e  tra n s fe ro r o r indo rse r 
o f a b i l l  o f la d in g ;  and as in  Rodger v . The 
C om pto ir d ’Escompte de P a r is ,  th e  indorsee has 
no be tte r t i t le  th a n  the  indo rse r can g ive . _

F o r  these reasons I  come to  the  conclus ion th a t 
th e  de fendant is  e n tit le d  to  m y ju d g m e n t.

Judgm ent fo r  defendant w ith  costs.
S o lic ito rs  fo r  p la in t if f ,  H o lla m s , Son  and 

Coward.
S o lic ito rs  fo r  de fendant, Loivless, Nelson, Jones, 

and Thomas.

C O M M O N  P L E A S  D IV IS IO N .
Reported by P. B. H utch in s  and S. H a k e , Esqrs., 

Barristers-at-Law.

M onday, June  19, 1876.
B r e s la u e r  v. B a r w ic k .

C h a rte r-p a rty— M istake— P le a d in g .
A ction  by charte re r on a  cha rte r-pa rty . Defence, 

th a t the cha rte r-pa rty  was made between 
defendant and  the T . Co., and  not p la in t if f .  
R ep ly , th a t the agreement was between p la in t i f f  
and, d e fendan t; tha t in  d ra w in g  up  the charte r- 
p a rty  one o f  the T . Co.’s p r in te d  fo rm s  was used, 
on w h ich  the name o f  the. T. Co. appealed as
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charte re rs ; th a t by the m istake o f  p la in t i f f  and  
defendant the T . Co.’s name was om itted to be 
struck out a nd  rem ained  instead o f  p la in t i f f ’s 
name ;  th a t the cha rte r-p a rty  was signed by p la in 
t i f f  a n d  defendant, and  i t  was in tended and  
agreed th a t p la in t i f f  should be H a lle  and  en titled  
under it .

H e ld  on dem urre r th a t i t  was unnecessary th a t the 
ch a rte r-p a rty  should be rectified , and  th a t the 
re p ly  was good.

T h is  was an action  on a c h a rte r-p a rty  b y  the  
ch a rte re r aga ins t the  ow ner o f th e  steam er Germ an  
E m pero r. The  p la in t if f  a lleged  in  the  s ta tem en t 
o f c la im  th a t the de fendant’s steam er, th ro u g h  the 
de fendant’s fa u lt ,  d id  n o t proceed to  th e  p o rt 
nam ed and load a cargo o f ore accord ing  to  the  
te rm s  o f the  c h a rte r-p a rty .

S ta tem en t o f defence, pa rag raph  2 : The  said 
supposed c h a rte r-p a rty , i f  made, w h ich  th e  defen
d a n t does n o t a d m it, was made b y  M essrs. B a rn e tt 
B ro th e rs , assum ing  to  act as agents fo r  th e  defen
d a n t in  th a t  behalf, and was between the  defen
d a n t and  a com pany ca lled th e  Thars is  S u lp h u r 
and Copper C om pany (L im ite d ) , and n o t the

Sla in t if f .  T he  de fendan t says th a t th e  said 
fess ieurs B a rn e tt B ro th e rs , were n o t au thorised  
to  m ake th e  supposed c h a rte r-p a rty  fo r  the 

defendant.
R ep ly , parag raph  2 : A n d  as to  the  a lle g a tio n  

in  th e  2nd p a rag raph  o f the  s ta tem en t o f defence, 
th a t  th e  ch a rte r-p a rty  was between the de fendant 
and the  Thars is  S u lp h u r and Copper Com pany 
(L im ite d ) , the  p la in t if f  says, th a t i t  was agreed 
between de fendan t as th e  ow ner of th e  Germ an  
E m p e ro r  ( th ro u g h  h is  d u ly  au tho rised  agents, 
B a rn e tt B ro the rs ), and th e  p la in t if f  as cha rte re r, 
th a t  th e  G erm an E m pero r shou ld  be charte red  to 
the  p la in t if f  on  the  te rm s and cond itions  a fte r 
w ards  set o u t in  th e  said ch a rte r-p a rty . A n d  fo r 
th e  purpose o f c a rry in g  o u t the  said agreem ent 
th e  said c h a rte r-p a rty  was d ra w n  up. I n  d ra w in g  
i t  u p  one o f th e  p r in te d  fo rm s  b e long ing  to  the 
T ha rs is  S u lp h u r  and Copper C om pany (L im ite d ), 
in  w h ich  th e ir  nam e was p r in te d  as cha rte re r, was 
th ro u g h  the  inadvertence  o f p la in t if f  and defen
d a n t made use of, and b y  the  m is take  and ove r
s ig h t o f  the  p la in t if f  and the  de fendant th e  name 
so p r in te d  as ch a rte re r was o m itte d  to  be s tru c k  
ou t, and  rem ained in  th e  c h a rte r-p a rty  as and 
instead  o f p la in t if f ’s name. P la in t if f  was n o t 
a g e n t fo r  th e  T ha rs is  S u lp h u r and  Copper C om 
p any  in  e ffe c tin g  th e  ch a rte r. T he  com pany was 
n o t in tended  to  be, and was no t, th e  cha rte re r, o r 
in  any w ay concerned in  the  business, and th e ir  
nam e appears o n ly  in  consequence o f th e  before- 
m en tioned  m is take  and as rep re se n ting  p la in t if f ’s 
name. T he  c h a rte r -p a r ty  as d raw n  up was s igned 
b y  th e  p la in t if f  in  h is  ow n name as cha rte re r, and 
b y  the  defendants ( th ro u g h  th e ir  agents) as owners 
o f the Germ an E m p e ro r, and it, was in tended  by 
and  agreed between th e  p la in t if f  and de fendant 
th a t  th e  p la in t if f  shou ld  be lia b le  on and e n tit le d  
to  the  benefit o f the  c h a rte r-p a rty  d raw n  up  as 
aforesa id .

D e m u rre r  on th e  g ro u n d  th a t th e  re p ly  a d m its  
th a t  th e  w r it te n  c h a rte r-p a rty  sued on was n o t in  
fa c t mado by th e  p la in tif f ,  and cou ld  no t be made 
b in d in g  on h im  unless re fo rm ed , w h ich  was n o t 
done.

B ra y ,  fo r  the  defendant.
French, fo r  th e  p la in t if f .
T he  fo llo w in g  a u tho ritie s  were re fe rre d  to :

Story on E quity  Jurisprudence, sect. 152 ;
Supreme Court of Judicature A c t 1823 (36 & 37 Viet.,

o. 66), s. 24, sub-sect. 7 ;
M o s ty n  v. The West M o s ty n  C oa l a n d  I r o n  C o m p a n y , 

34 L . T. Rep. N.S. 325 ; L . Rep. 1 C. P. D iv . 145; 
45 L. J. 40, C. P . ;

W ake v. H a r r u p ,  1 H . & C. 201;
T ru m a n  v . L o d e r, 11 A . &  E. 589.

B iie t t , J .— I  am o f op in ion  th a t  o u r ju d g m e n t 
o u g h t to  be fo r  the  p la in t if f .

The  s ta tem en t o f c la im  asserts th a t a ch a rte r- 
p a r ty  was en tered  in to  between t h e . p la in t if f  
and th e  defendant, and th e  breach a lleged  is 
th a t  th e  de fendan t’s steam er, th ro u g h  th e  de
fe n d a n t’s de fau lt, d id  n o t proceed to  the  p o rt 
nam ed and load a cargo acco rd ing  to  th e  te rm s 
o f th e  ch a rte r-p a rty . The  s ta tem en t o f  de
fence says th a t th e  c h a rte r-p a rty  was n o t made 
between the  p la in t if f  and th e  defendant, b u t 
between the  defendant and the  T hars is  S u lp h u r 
and Copper C o m pany; i t  re a lly  am ounts to  an 
a rg u m e n ta tive  trave rse  o f w h a t the  s ta tem en t of 
c la im  has asserted. T hen  the  re p ly  exp la ins th a t 
the re  was an agreem ent between th e  p la in t i f f  and 
th e  defendant, and th a t  i t  was in te n d e d  to  b ind  
the  p la in t i f f  and de fendant, b u t a p rin te d  
fo rm  was used, and the  name o f the  com pany was 
b y  m u tu a l m is take  le ft  in , a lth o u g h  th e  ch a rte r- 
p a r ty  was re a lly  in te n de d  to  b in d  b o th  the  p la in 
t i f f  and  the  defendant.

T he  re p ly  exp la ins and leaves cons is tent the 
sta tem ents o f c la im  and o f defence. I t  sup
p o rts  the  s ta tem en t o f c la im , because i t  shows 
th a t th e  c h a rte r-p a rty  was in tended  to  b in d  
b o th  p a r t ie s ; and i t  exp la ins  th e  defence, be
cause i t  states th a t the  nam e of the  company 
was le f t  in , and there fo re  i t  a d m its  th a t the 
defence is eo lou rab ly  tru e , b u t i t  a lleges m u tu a l 
m is take . The  de fendan t dem urs, and fo r the  p u r
poses o f th e  d e m u rre r adm its  the  re p ly  to  be t r u e ; 
th a t is, he adm its  an agreem ent th a t the  cha rte r- 
p a rty  shou ld  be made between h im se lf and the 
p la in t if f ,  and he adm its  th a t i t  was m ean t to  b ind  
h im  o n ly  os th e  owner, and th a t  th e  com pany s 
nam e was le f t  in  by  m istake. B u t  he says th e  
re p ly  is bad because the  p la in t if f  has n o t asked to  
have th e  pen ru n  th ro u g h  the  name o f th e  com
p a n y  in  the ch a rte r-p a rty . Thou i t  is  said th a t the 
p la in t if f  o u g h t to  have s ta ted  th e  w ho le  facts in  
h is  s ta tem ent o f c la im .

N ow , I  agree th a t p ro p e r p lead ings u n d e r 
the  Ju d ica tu re  A c ts  o u g h t to  sta te  a ll the 
facts, and here, i f  the re  had been m ere ly  a 
trave rse  o f  th e  a lle g a tio n  in  the  s ta tem en t o f c la im  
as to  the m a k in g  o f th e  c h a rte r-p a rty , the p la in t if f  
w ou ld  have been in  a d if f ic u lty ,  and m u s t have 
amended ; b u t th is  is a co lourab le  defence, and the 
p la in t if f  rep lies  so as to  exp la in  the  facts.

I t  is also said th a t th is  is a departu re , fo r  where 
the re  is  a second p lead ing  i t  m us t su p p o rt the 
f irs t .  T he  second p lead ing  m ay add a fac t, bu t 
m u s t n o t co n tra d ic t th e  f ir s t ,  and in  th a t way 1 
th in k  th is  re p ly  is n o t a departu re .

I t  is  fu r th e r  said th a t the  re p ly  o u g h t to  
ask th a t the  c h a rte r-p a rty  be re form ed, and 
th a t fo r th is  purpose th e  case be trans fe rred  to  
th e  C hancery D iv is io n ;  b u t the  decision in  
M ostyn  v. The West M ostyn  G oal and. I ro n  
Com pany (u b i sup.) shows th a t in  such a case 
as th is  i t  is n o t necessary to  go th ro u g h  the 
m anual labou r of re fo rm in g  th e  agreem ent, b u t 
th a t  i f  such facts are shown as w ou ld  cause the 
C hancery  D iv is io n  to  re fo rm  i t ,  we m us t tre a t i t  as
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re form ed, and g ive  ju d g m e n t a cco rd ing ly . I t  is 
tru e  th a t the  C hancery D iv is io n  w ou ld  req u ire  
P a rticu la r evidence of the  facts alleged, and w ou ld  
'Want i t  p roved  th a t the  in s tru m e n t was d raw n  in  
e rro r, and th a t  w ha t happened was caused by 
m u tu a l m is take . B u t evidence need n o t be 
pleaded, and fo r  th e  purpose of dec id ing  on th is  
dem urre r the  docum ent is to  be trea te d  as i f  i t  
Were amended.

M r. F re n ch  has gone fu r th e r  th a n  th is , fo r 
he says th a t  th e  docum ent w ou ld  n o t req u ire  
am endm ent, and th a t a rep lica tio n  s ta tin g  these 
facts cou ld  have been supported  before the  
Ju d ica tu re  A c ts . I  am n o t prepared to  say how 
fh is  m ig h t be ; I  express no op in ion , I  th in k  the 
uircum stances are such as w ould  m ake the  
C hancery D iv is io n  re fo rm  th e  ch a rte r-p a rty , 
fh a t there  is no departu re , and th a t the  re p ly  is
good.

G r o v e , J .— I  am of the  same op in ion , b u t I  have 
“ ad some h es ita tion . The  J u d ic a tu re  A c t  requ ires  
fhe  use o f the  new fo rm  o f p lead ing, and s ta te 
m en t o f the  facts, b u t  n o t o f th e  evidence. I t  is 
desirable fu l ly  to  state th e  facts, and th is  is  re 
qu ired so th a t  the p a rty  m ay n o t ge t the  bene fit o f 
fhe old fo rm  o f p le a d in g ; under th e  new system  
do cannot avo id  show ing  w h a t h is  case is. I  
should have been in c lin e d  n o t to  a llow  an am end
m ent to  ge t th e  p la in t if f  o u t o f the d if f ic u lty  in to  
w hich he m ig h t have fa llen  fro m  n o t fu l ly  s ta tin g  
fhe fac ts  in  h is s ta tem en t o f c la im , a t lea s t i f  i t  had 
appeared th a t  th is  was done in te n tio n a lly . A s  i t  
ls> I  th in k  the  re p lic a tio n  is n o t a d e p a rtu re , the 
w hole o f th e  facts are now  o u t, and we o u g h t to  
g ive  ju d g m e n t fo r  the p la in t if f .

Judgm ent f o r  the p la in t i f f .

S o lic ito rs  fo r  th e  p la in tif f ,  A rg les  and R a w lin s .
S o lic ito rs  fo r th e  defendant, O liver and B o tte re ll.

Tuesday, Feb. 6, 1871. 

T h r if t  v . Y o u le .
AP.PEAL FROM INFERIOR COURT.

Shipp ing— B i l l  o f  la d in g — “  N o t accountable f o r  
m, leakage.
■‘■he common fo rm  in  a b i l l  o f  la d in g  “  not account

able fo r  leakage”  exempts the sh ipow ner o n ly  
fro m  loss to the leaky package, and no t f r o m  
damage done to the other packages by a l iq u id
e tcaping.

■Wf e a l  fro m  th e  C ity  o f L o n d o n  C ou rt.
The p la in t if f  was a s h ip o w n e r; th e  defendant 
Owner o f cargo on board the p la in t if f 's  ship.

The a c tio n  was b ro u g h t fo r balance o f fre ig h t  
Ue under a b i l l  o f la d in g  under w h ich  th e  p la in 
's  ca rried  in  h is  sh ip  from  V il la  Real in  P o rtu g a l 

London  1100 ba rre ls  o f ca rd ine  o il and 106 
Undies o f pa lm s, u n d e rta k in g  to  d e live r the  same 

I !  London  o f paym en t of 200/. fre ig h t. T he  b i l l  
la d in g  also conta ined th e  excep tion , “  N o t 

R̂ °U n ta b le  fo r rust., leakage, o r  b reakage.”  T he
was foundJWp d u ly  a rr ive d  in  London , w hen i t  

u t by  th e  leakage o f one o f th e  o il  casks the  
nH, 3 had heen in ju re d , and th a t th e  cargo  was 

erw ise damaged. The  defendant pa id  th e  
V 'm ght less an am oun t su ffic ie n t to  cover the 

utnage susta ined. The  p la in t if f  proceeded in  th e  
* 7 ° f  L o n do n  C o u rt fo r the  balance o f fre ig h t,  
u the de fendant the reupon  gave no tice  u n d e r

the  C oun ty  C o u rt O rders 1875, O rd e r 10, ru le  1, 
o f a cou n te r c la im  fo r  th e  damage susta ined bjr 
had stowage and th e  leakage to  the  am oun t of 
23 Z. 0s 6d. . .

A t  the  h e a rin g  before M r. C om m issioner K e r r ,  
th a t learned ju d g e  gave ju d g m e n t fo r  the  p la in 
t i f f  fo r  6/. 15s. 9</., f in d in g  th a t th e  p la in t if f  was 
e n t it le d  to  12/. 10s. lOd. fo r  balance o f fre ig h t ,  b u t 
th a t  th e  de fendant was e n tit le d  to  5Z. 15s. Id .  fo r  
the  bad stowage, b u t he he ld  th a t the damage to  
th e  pa lm s b y  leakage was covered by th e  b i l l  o f 
la d in g , and th a t  the  p la in t if f  was no t responsib le 
fo r  i t ,  a t the  same tim e  g iv in g  leave to  the  defen
d an t to  move to  set aside the  v e rd ic t and en ter 
ju d g m e n t fo r  th e  defendant fo r  10/. 9s. 8d. The  
de fendant h a v in g  ob ta ined  a ru le  a t chambers 
acco rd ing ly ,

Charles H a ll,  fo r  th e  p ’ a in t if f ,  showed cause.—  
The w ords “  leakage and breakage ”  are n o t lim ite d  
to  w ha t takes place w ith in  the  package o r cask. 
Taken in  th e ir  n a tu ra l sense th e y  exem pt the  
sh ip  fro m  a ll l ia b i l i t y  re s u lt in g  fro m  leakage o r 
breakage.

The H é lè n e , 1 Bro. & L. 429 ; 2 Mar. Law Cas. O. S.
390; „  T

The N epoter, L . Rep. 2 A. &  E. 375 ; 3 Mar. Law Cas.
O. S. 355.

M cLeod, fo r  th e  de fendant.— T h is  is the  f ir s t  
t im e  i t  has been contended th a t  th is  com m on fo rm  
o f a b i l l  o f la d in g  could cover damage done by  
leakage o f o th e r goods. The  cases c ited  are 
n o t applicable.

G r o v e , J .— I  am of op in ion  th a t  th e  ru le  m us t 
be made absolute. B y  th e  b i l l  o f la d in g  the sh ip 
ow ner is  “  n o t accountable fo r ru s t, leakage, o r 
b reakage .”  T h a t means to  say th a t  i f  casks o r 
packages break o r leak th e  sh ipow ne r is n o t re 
sponsib le fo r  the  damage to  those casks o r 
packages o r th e ir  contents. B u t the re  is n o th in g  
in  th e  w ords to  release a sh ipow ner fro m  o th e r 
consequences o f th a t leakage. I n  the  case o f 
" r u s t ”  th a t w ou ld  be ve ry  u n lik e ly  to  damage 
a n y th in g  b u t th e  th in g  itse lf, and wo may fa ir ly  
conclude th a t the  o th e r w ords are in tended  to  
cover on ly  damage to  the  package broken, le a k 
in g , o r  ru s ty , and no t th e  consequences o f th a t 
damage. The  sh ipow ner says he w i l l  n o t u ndertake  
th a t tb e  goods w i l l  n o t ru s t, b reak, o r leak, b u t 
n o th in g  f u rth e r. To  a llow  a sh ipow ner to  avoid the  
consequences o f a leakage from  one package to  the 
res t o f h is  cargo w ou ld  be a ve ry  fo rm id a b le  a ffa ir, 
and we are n o t w arran ted  in  do ing  so upon the 
a u th o r ity  o f the cases c ited  to  ns. I n  The Hélène 
(u b i sup ) i t  was o n ly  decided th a t  the loss of o il by 
leakage, how ever g rea t, so lo n g  as i t  happened 
w ith o u t neg ligence, was covered by the w ord 
“  leakage ”  in  th e  b i l l  o f la d in g . I n  The N epoter 
(ub i sup.). S ir  R . P h ill im o re  h e ld  th a t  th e  w ords 
w ou ld  no t cover damage by leakage i f  i t  was 
caused b y  neg lect o f p rope r precautions on the 
p a r t  o f the sh ipow ner.

D e n m a n , J .— T he  n a tu ra l in te rp re ta t io n  to  be 
p u t upon the  w o rd  “  leakage,”  in  th e  connection  
in  w h ich  i t  appears before us, is  th e  d im in u tio n  
in  q u a n tity  o f th e  a rtic le  its e lf. T he  w o rd  is 
m e re ly  in te n de d  to  p ro te c t sh ipow ners fro m  the  
l ia b i l i t y  fo r  damage to packages co n ta in ing  liq u id s . 
I t  is n o t in tended to  p ro te c t th e  sh ipow ner fro m  
in ju r y  to  o the r parts  o f the  cargo re s u lt in g  fro m  
th e  leakage. T he  decision o f S ir  R  P h ill im o re  
is  in  accordance w ith  ou r v iew s, because he de- 
c l ned to  extend  th e  m ean ing  o f “  leakage,”  and
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confined  i t  to  damage to  th e  th in g  itse lf. W e  
decline to  extend the  m ean ing  o f the  word.

R u le  absolute w ith  costs. 
S o lic ito rs  fo r  th e  p la in t if f ,  Henderson  and 

Ruckle.
S o lic ito rs  fo r  the defendant, P a rk e r  and C larke.

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

Reported by C. E. M a l d e n , J . P. A s p in  a l l  and F. W . 
R a is e s , Esqs., Barristers-a t-Law .

T hu rsday , Ja n . 18, 1877.
(P re s e n t: The  R ig h t  H ons. L o rd  B l a c k b u r n , S ir  

J a m e s  C o l v il e . S ir  B a r n e s  P e a c o c k , S ir  M . 
S m it h , and S ir  R . P. C o l l ie r  )

K l e in w o r t  a n d  o th e r s  v. T h e  Cas sa  M a r it im a  of 
G e n o a .

on APPEAL PROM THE SUPREME COURT Of CEYLON. 
S h ip  —  B o ttom ry  B ond  —  C om m unica tion  w ith  

owners o f  cargo.
A  statement by the m aster o f  the in ju r ie s  sustained  

by h is sh ip and  o f  the rep a irs  necessary is  no t a 
suffic ient com m unica tion  w ith  the owners to 
ju s t i fy  h im  in  g iv in g  a  bo ttom ry bond upon the 
sh ip  and cargo, i f  unaccom panied by a  statement 
that, such bond is  necessary.

The mere receipt by the owners o f  the cargo o f 
general in fo rm a tio n  th a t the. sh ip  is  damaged  
and  in  need o f  repa irs , does no t impose upon  
them  the d u ty  o f  su pp ly ing  money fo r  such re 
p a irs  w ith o u t fu r th e r  in fo rm a tio n .

The O nw ard  (an te .vo l. 1, p. 540 ; 38 L . T . Rep.
N . 8 . 206 ; L .  Rep. 4 A . &  E . 38) offiirm ed and  

fo llo w e d .
Judgm ent o f  the court below reversed.
T h is  was an appeal fro m  a decree o f the  Suprem e 
C o u rt o f the Is la n d  of C eylon, D a te d  1 5 th  June  
1875, reve rs in g  a decree o f th e  d is t r ic t  c o u rt o f 
G alle , dated 23rd  O ct. 1874.

The respondents were th e  ho lders o f a b o tto m ry  
bond, dated 12 th  M arch  1873, on a sh ip  called the 
M a r ia  L u is a ,  and he r f re ig h t  and cargo, and g iven  
u n d e r th e  fo llo w in g  c ircum stances :

T he  M a r ia  L u is a ,  an I ta l ia n  sh ip  o f 703 tons 
re g is te r, was b y  a c h a rte r-p a rty  dated a t London  
th e  19 th  M a y  1870, cha rte red  by M essrs J. D . 
F in d la y  and Com pany, o f G lasgow, to  load a cargo 
o f R ice  a t R angoon, fo r ca rriage  to  Q ueenstown o r 
o th e r po rts , fo r orders to  d ischarge in  the  U n ite d  
K in g d o m , o r on th«j C o n tin e n t between H a v re  and 
H a m bu rg h .

U n d e r such c h a rte r-p a rty  th e  M a r ia  L u is a  
loaded a cargo o f rice , sh ipped b y  G erber, Chres- 
tie n , and Com pany, to  w hom  the m aste r de live red  
a b i l l  o f la d in g , dated 28 th  June  1872, b y  w h ich  
th e  cargo was made de live rab le  to  th e ir  order.

T he  M a r ia  L u is a  sailed fro m  Rangoon on the  
9 th  J u ly  1872, on h e r said voyage, w ith  th e  said 
cargo  on board  her, b u t on o r  about the 7 th  Sept. 
1872, p u t  in to  th e  p o rt o f T rineom alee, in  d istress.

A t  T rineom alee, E m anuele  S ch ia fB no.the m aster 
o fthe  M a r ia  L u is a ,  executed a b o tto m ry  bond, 
da ted  th e  12th M arch  1873, on th e  M a r ia  L u s ia  
and he r fre ig h t, and the  said cargo o f rice , w hereby 
he bound h im se lf and the  M a r ia  L u isa , he r fre ig h t  
and cargo, to  pay the  respondents th e  sum  o f 
rs . 42,235 46 c „  sub jec t to  the cond itions  th a t  i f  the  
M a r ia  L u is a  should sa il fro m  T rineom alee  on  he r

[P r iv . C o.

in tended voyage to  C o rk  o r F a lm o u th  fo r orders, 
and th a t w ith o u t dev ia tion , and i f  the  said m aste r 
o r  the ow ner o f  the  M a r ia  L u is a  shou ld , w ith in  
th i r t y  days a fte r  he r a r r iv a l a t th e  p o rt o f d is 
charge, pay th e  said am ount, th e  bond shou ld  be 
vo id .

The  M a r ia  L u is a  subsequently , on th e  15 th  
A p r i l  1873, sailed fro m  T rineom alee on he r said 
voyage w ith  the  said cargo, b u t on the 1st M ay 
fo llo w in g  she p u t in to  the  p o rt o f P o in t de Galle, 
w ith  he r said cargo, and the re  rem ained. T he  said 
m aste r th e re  sold, o r  caused to  be sold, thc^sa id  
cargo.

O n th e  10 th  Feb. 1874, the  respondents com- 
mmenced an action , N o. 35,916, class 6, in  the 
D is t r ic t  C o u rt o f Galle, upon  th e  said b o tto m ry  
bond aga inst the  said E m anue le  S ch ia ffino , to  
recover th e  sum  o f rs. 42,235 46c. fro m  h im , and 
to  ob tan  a m ondate o f  seques tra tion  to  seize and 
sequester pendente lite  th e  proceeds o f th e  said 
cargo o f rice , and to  o b ta in  p a ym e n t to  th e  respon
d e n t o f th e  said proceeds. T he  cause o f  action  
a lleged was th a t th e  M a r ia  L u is a  had im p ro p e rly  
dev ia ted  fro m  he r voyage, and th a t  the  m aste r had 
abandoned th e  voyage, and the  bond had become 
payable. T he  said E m anuele  S ch ia ffino  appeared 
in  th e  said action, and th e  proceeds o f the  said 
cargo o f rice  were, by  m andate o f th e  said cou rt, 
d u ly  sequestered.

The said a c tio n  came on fo r t r ia l ,  and on th e  1st 
J u ly  1874, ju d g m e n t was g ive n  th e re in  fo r  the  
respondents, aga inst th e  said E m anuele  Schiaffino, 
fo r  rs. 42,235 46c., w ith  costs o f s u i t ; b u t  i t  was 
o rde red  th a t  th e  proceeds o f th e  sale o f the  said 
cargo should rem a in  u n d e r sequestra tion  u n t i l  the 
r ig h ts  o f a l l  pa rties  in te re s te d  th e re in  should 
have been de te rm ined  the re in .

T he  appe llan ts , w ho were consignees o f th e  said 
cargo and p la in t if fs  in  an action , N o. 35,689, then 
p e n d ing  in  the  said co u rt, in te rve n e d  in  th e  said 
ac tion , N o . 35,916, and proceedings were had 
between th e  appellants, as such consignees, and 
th e  respondents, as ho lders o f th e  said b o tto m ry  
bond, to  de term ine  th e ir  respective  c la im s to 
preference in  respect o f th e  proceeds o f the  said 
cargo.

T he  appe llan ts  contested th e  v a lid ity  o f th e  said 
bond as rega rded  the  cargo, m a in ly  upon tbe 
g ro u n d  th a t  th e  said E m anuele  S ch ia ffino  had 
executed th e  said bond w ith o u t co m m u n ica tin g  o r 
a tte m p tin g  to  com m unica te  w ith  them  in  any way 
before execu ting  th e  same, and w ith o u t com m u n i
c a tin g  o r  a tte m p tin g  to  com m unica te  to  th e  said 
Messrs. G erber, C hrestien , and Co., th e  shippers 
the reo f, and who rem a ined  in te res ted  the re in , 
th a t he had any in te n tio n  to  b o tto m ry  th e  cargo, 
a lth o u g h  he ccu ld  and o u g h t to  have made such 
respec tive  com m un ica tions.

I t  appeared by  th e  evidence o f th e  said m aster, 
th a t  a fte r  h is a rr iv a l w ith  th e  sh ip  a t T rineom alee 
he had te legraphed and w r it te n  to  the  said Messrs. 
G erber, C hrestien, and Co., te ll in g  them  o f the 
s h ip ’s m ishap, and th a t th e y  com m un ica ted  w ith  
h im , a sk in g  fo r  a ll p a rticu la rs  as to  w ha t was to 
be done w ith  the  cargo, and fo r  a l l  p a rticu la rs  
w h ich  m ig h t  in te re s t them  as sh ippers, b u t th a t 
he had executed the  bond in  ques tion  w ith o u t 
in fo rm in g  them  o f the re  be ing  t in y  necessity, o r of 
h is in te n tio n , to  b o tto m ry  th e  cargo.

The learned ju d g e  o f th e  said D is t r ic t  C o u rt o f 
G a lle  held th a t the  said bond was n o t va lid  as 
aga inst th e  said cargo, on  th e  g ro u n d  o f w an t o f
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com m un ica tion  to  th o  owners of cargo of the  
m aste r’s in te n tio n  to  b o tto m ry  th o  cargo, and on 
th e  23rd  O ct. 1874, de live red  h is  ju d g m e n t, 
th e re b y  he rep e lle d  the  c la im  o f the  respondents 
and  upheld  th e  c la im  o f the appe llan ts  to  th e  said 
Proceeds o f the  cargo, and d irec ted  th e  respon
dents to  pay th e  costs o f the  p roceedings between 
the  appe llan ts  and respondents.

The  respondents appealed fro m  th e  said ju d g 
m en t o f th e  23rd Oct. 1874, o f the  D is t r ic t  C o u rt 
o f G alle  to  the  S uprem e C o u rt o f th e  Is la n d  o f 
C eylon, w h ic h  co u rt, b y  its  decree o r ju d g m e n t 
dated th e  15 th  June  1875 (the  ju d g m e n t appealed 
Horn), ad judged  th a t  th e  said ju d g m e n t of the 
D is t r ic t  C o u rt o f G a llo  be set aside and th e  c la im  
o f the appellants be d ism issed w ith  costs, upon th e  
g ro u n d  th a t  u n d e r th e  p a rt ic u la r  c ircum stances 
o f the case com m un ica tion  w ith  th e  ow ners  o f th e  
cargo  was n o t necessary.

O n the  31st A u g . 1875, th e  case h a v in g  been 
■brought and considered in  re v ie w  before th e  said 
Suprem e C o u rt, the  ju d g m e n t o f the said S uprem e 
C o u rt o f th e  15 th  Judo was con firm ed .

.The appellants the reupon , p u rs u a n t to  leave 
g ive n , appealed to  H e r  M a je s ty  in  C ounc il aga inst 
the  said ju d g m e n t o r decree o f the  S uprem e C o u rt 
° f  the Is la n d  o f Ceylon o f the  15 th  June  1875.

The re m a in in g  facts of th e  case are  s u ff ic ie n tly  
£et o u t in  the  ju d g m e n t o f the  cou rt.

Cohen, Q .C. and C larkson  appeared fo r  th e  
appe llan ts , and m a in ta in e d  th a t the bond was in 
va lid  because the  m as te r had n o t com m unica ted  
■with th e  owners o f th e  cargo. See The H a m 
burgh  (B r. &  L u sh . 2 5 3 ; 2 M a r. L a w  Cas. O. S. 
I)> The O nw ard  (ante, vo l. 1, p. 540 ; 28 L .T .  Rep. 
253; L .  Rep. 4 A . &  E . 38), and th e  case th e re  
c ited. T he  cases show c le a rly  th a t th e  m aster 
m ust com m un ica te  to  th e  owners o f th e  cargo h is  
in te n tio n  to  hypo theca te  i t ,  o r show cause w h y  he 
d id  n o t do so. T he  bu rden  o f p ro o f lies on the  
'Holders o f th e  bond. In  th is  case th e re  was no 
necessity to  hypo theca te  th e  cargo, b u t  i t  was com 
p le te ly  sacrificed to  th e  sh ip .

Webster (M ilw a rd , Q.C. w ith  h im ) fo r  th e  r e 
spondent, a rgued th a t su ffic ien t com m un ica tion  
had been m ade, and th a t, the re fo re , th e  m aster 
had am ple a u th o r ity  to  execute th e  bond.

Cohen, Q.C. was n o t ca lled upon to  rep ly .
^  The  ju d g m e n t o f th e ir  L o rd sh ip s  was de live red

S ir  M . Smith.— T he question  in  th is  case is 
w he ther a b o tto m ry  bond g iven  by the  m aster of 
the  M a r ia  L u is a  upon th e  sh ip  and cargo to  th e  
■respondents, w ho  are a com pany a t Genoa, is  a 
good h yp o th e ca tio n  as regards the  cargo.

The way in  w h ich  the  case came before the  
lo w e r c o u rt fo r decision was th is .
, A n  ac tion  was b ro u g h t upon  th e  b o tto m ry  bond 
fcy  the  respondents aga inst th e  m aste r of th e  sh ip , 

ju d g m e n t was g ive n  in  fa vo u r o f the respon
den ts in  th a t  action . A  second action  was b ro u g h t 
ln  th e  lo w e r c o u rt b y  th e  p resen t appe llants , the 
°w ne rs  o f th e  cargo, aga ins t th e  m aste r fo r  w ha t 
m ey contended was an unautho rised  sale o f th e  
cargo. I n  th a t  action ju d g m e n t was also g ive n  fo r 
tb e  p la in tif fs , th e  p resen t appellants, b u t an o rde r 
Was made th a t th e  proceeds o f th e  cargo shou ld  
be sequestrated u n t i l  th e  question  as to  th e  
V a lid ity  of the b o tto m ry  bond cou ld  be decided, and 
Ihe r ig h ts  o f th e  p la in tif fs , as owners o f th e  cargo, 
uud o f th e  respondents, as th e  lenders upon 
ttle  b o tto m ry  bond, cou ld  be ascerta ined. I t  is

unnecessary to  d e ta il a t a n y  le n g th  w ha t the  p ro 
ceedings were, b u t in  th is  la t te r  proceed ing  the 
question w h ich  has been a lready s ta ted  arose.

I t  is  a d m itte d  th a t th e  la w  is  now  se ttled , that, a 
m aste r cannot b o tto m ry  a sh ip  w ith o u t com 
m u n ica tio n  w ith  his ow ner, i f  co m m u n ica tio n  be 
p racticab le , and, a  fo r t io r i ,  cannot hypothecate  
the  cargo w ith o u t com m u n ica tin g  w ith  the ow ner of 
i t . i f  com m un ica tion  w ith  Buch ow ner be practicab le . 
The  law  has been thus la id  dow n in  several cases 
w h ich  have been re fe rred  to  a t the  B a r, and i t  is 
o n ly  necessary to  no tice  one o r tw o  o f them . 
One o f those cases was The B onaparte  (3 W . Rob. 
298; 8 M oo. P .C . 459), in  w h ich  the  ju d g m e n t was 
de live red  by L o rd  Jus tice  K n ig h t  B ruce . In  th a t 
ju d g m e n t, acco rd ing  to  the  corrected re p o rt o f i t  
in  th e  subsequent case o f The H a m bu rg h  (B . 
&  L .  253 ; 2 M ar. L a w  Oas. 0 .  S. 1), i t  
was said “  T h a t i t  is an un ive rsa l ru le  th a t 
th e  m aster, i f  in  a sta te  o f d istress o r  pres
sure, before h yp o th e ca tin g  the  cargo, m u s t 
com m unicate  o r even endeavour to  com m unica te  
w ith  th e  ow ner o f the  cargo, has no t been alleged, 
and is a pos itio n  th a t cou ld  n o t be m a in ta in e d ; 
b u t i t  m ay safely, b o th  on a u th o r ity  and on 
p r in c ip le , be said, th a t in  genera l i t  is h is  d u ty  to  
do so, o r i t  is h is d u ty  in  genera l to  a tte m p t to  do 
so.”  T hen  fo llow s th e  sentence w h ic h  was n o t 
c o rre c tly  rep o rte d  in  th e  o r ig in a l re p o rt o f The 
B onaparte . T he  passage is th is  : “  I f  acco rd ing  to  
th e  c ircum stances in  w h ich  he is  placed i t  be 
reasonable th a t he should— i f  i t  be ra tio n a l to  
expect th a t he m ay obtain, an answ er w ith in  a 
t im e  n o t inco n ve n ien t w ith  reference to  th e  c ir 
cumstances o f the case, then  i t  m u s t be taken  
upon  a u th o r ity  and p rin c ip le  th a t i t  is the  d u ty  o f 
th e  m aste r to  do so, o r a t least to  m ake the 
a tte m p t.”  T h is  d u ty  was a ffirm ed, and th e  cases 
re fe rre d  to, in  a recent decision o f th is  com m ittee  
in  the  case of The A u s tra la s ia n  Steam N a v ig a tio n  
Com pany  v. M orse (ante, vo l. 1, p. 407 ; L .  Rep. 4 
P . 0  2 2 2 ; 27 L .  T . Rep. N .S . 357). Tue  la tes t 
case on the  sub ject, The O nw ard  ante, vo l. 1,
p. 540; L .  R e p .4 A .& E .3 8 ; 2 8 L .T .R e p .N .S .2 0 6 ), 
is  in  its  facts ex trem e ly  l ik e  the present, and there  
th e  law  was sta ted by S ir  R o b e rt P h illim o re . H e  
c ites th e  language o f th is  tr ib u n a l in  a ju d g m e n t 
de live red  b y  S ir  John  Je rv is  in  the  case o f The  
O rien ta l (7 Moo. P . C. 389), to  th is  e ffe c t: "  T he re  
was n o t o n ly  th e  pow er o f com m un ica tion , b u t  an 
abso lu te  com m un ica tion  made. I t  was made, and 
p ro p e rly  made, a t th e  m om ent o f th e  accident, 
com m unica ted  and received w ith in  a few  hours, 
and by a means of com m un ica tion  in  existence w h ich  
m us t be taken  to  be the  p rope r mode o r channel o f 
com m un ica tion , n o t to  send m oney, as suggested, 
because th e  e le c tric  te leg raph  w i l l  n o t ca rry  
m oney, b u t to  send a com m un ica tion  on th e  one 
hand and receive an answ er on the  o the r. W h y , 
here  be ing  the  means o f com m un ica tion , and the 
a u th o r ity  of th e  m aste r be ing  founded on the  im 
p o s s ib ility  o f a com m un ica tion , th e ir  lo rdsh ips  are 
o f op in io n  th a t  there  was no a u th o r ity  in  th e  
m aster to  ra ise  m oney on b o tto m ry . S ir  R obe rt 
P h ill im o re ’s observations fo llo w in g  th a t c ita tio n  
a re : “  I n  the  op in ion , there fore , o f th is  A p p e lla te  
C o u rt, whose decisions are b in d in g  upon me, a 
mere s ta tem ent of in ju r ie s  done to  the  sh ip  and ot 
th e  consequent necessity o f repa irs  w h ich  w ou ld  
e n ta il considerable expense, unaccom panied by a 
s ta tem ent th a t  a b o tto m ry  bond m u s t be had 
recourse to , was n o t a su ffic ien t co m m un ica tion  to
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the  owners.”  I n  th is  v ie w  o f the la w  th e ir  lo rd sh ip s  
e n tire ly  agree.

I t  is  n o t necessary to  go a t any g rea t le n g th  
in to  the  facts o f the  case, b u t those w h ic h  are 
m a te r ia l to  be considered are as fo l lo w : T he  
cargo, w h ich  was of rice, was shipped on board  
th e  M a r ia  L u is a  a t R angoon. T he  b i l l  o f la d in g  
s ta ted  th a t  i t  was shipped b y  G erber, C hrestien , 
and  Com pany, who ca rry  on business a t Rangoon. 
T he  cargo is s ta ted  to  be “  10,700 bags new  R a n 
goon cargo  rice , and th e  des tina tion  o f the  sh ip  
w as “  Queenstown, P ly m o u th ,F a lm o u th , o r  Cowes”  
fo r  o rders, and the rice  was made de live rab le  to  
o rd e r, th a t  is , to  the  o rd e r o f the shippers. I t  
seems th a t  th e  M a r ia  L u is a  sa iled fro m  Rangoon 
in  J u ly  1872, and i t  m ay be ta ke n  th a t in  the 
course of he r voyage she m t t  w ith  bad w ea ther 
and received considerable damage. O n 7 th  Sept. 
1872 she p u t in to  T rincom alee , and th e re ,acco rd ing  
to  the  evidence o f the masLer— and he is supported  
to  some e x te n t by o the r w itnesses— the vessel re 
q u ire d  v e ry  considerable repa irs , she w an ted  re 
coppering , new sails, and o th e r th in g s . F o r  the  
purposes o f the  presen t decis ion— a lth o ug h  th e ir  
lo rd sh ip s  do n o t in te n d  to  a ffirm  the  facts— i t  m ay 
be assumed th a t the  sh ip  was in  a state o f d istress 
re q u ir in g  considerable repa irs , th a t  i t  was no t 
possib le to  ra ise  the  m oney upon the  persona l 
c re d it o f th e  owners o f the ship c r  o f the m aster, 
and th a t th e  se cu rity  o f the  sh ip  alone was no t 
su ffic ie n t fo r the  advances w h ich  were re q u ire d  
to  re p a ir  the  ship. I t  seems to  have been th o u g h t 
b y  the  learned judges  in  the  c o u rt below, th a t  the  
cargo was in  a damaged state, and th a t m oney was 
w an ted  e ith e r fo r  thepurpose of c a rry in g  the cargo 
on speedily, o r fo r  some necessary expend itu re  fo r  
th e  purpose o f p u t t in g  the cargo  in to  b e tte r con
d it io n  b y  d ry in g  i t ,  o r  o therw ise . U p o n  lo o k in g  a t 
the  evidence th a t appears to  be a m is taken  view  ot the 
facts. A c c o rd in g  to  the m aster’s evidence th e  cargo 
was landed a t T rincom alee, and rem ained  the re  
fo r  a considerable tim e  u n t i l  he re-sh ipped i t ;  
b u t  w hen he d id  re -sh ip  i t  the  rice  wa3 in  good 
co n d itio n , and fo r  a n y th in g  th a t appears n o th in g  
had been done to  i t  except th a t, o ! course, w hen 
taken  o u t of the  sh ip  i t  had been s to red . A  sm all 
q u a n tity  was th ro w n  overboard, w h ich  appears to  
have been a t the b o ttom  o f the  sh ip , and damaged ; 
b u t  the re  is  no evidence th a t ,  the  b u lk  o f the 
cargo was in  any way damaged so as to  req u ire  
its  be ing  carried  on speedily, o r any expend itu re  
in c u rre d  fo r its  p reserva tion. The m aster be ing 
a t T rincom alee  and under the  necessity o f ra is in g  
m oney— w hich  has been, fo r  the  purposes o f th is  
decision, assumed— i t  appears th a t he com m u n i
cated w ith  the  agents o f th e  p resen t respondents, 
th e  Cassa M a r il im a ,  and agreed w ith  them , on 
th e  10 th  Dec. 1872, to  hypothecate  th e  ship, cargo, 
and fre ig h t. T he  b o tto m ry  bond, w h ich  was 
executed in  pursuance o f  th a t agreem ent, is  dated 
th e  12 th  M arch , 1873. T a k in g  th e  e a rlie r  o f 
these dates, the 10;h Dec. th e ir  L o rdsh ips  are o f 
op in ion  th a t the re  was before th a t t im e  a reason
able p o s s ib ility  of co m m u n ica tin g  to  th e  owners 
o f the  cargo o r those who represented th e  owners 
w ha t was in tended  to  be done, and th a t th a t  
com m un ica tion  no t h a v in g  boen made the re  was a 
w a n t o f au tho rity ' on the  p a rt o f the m aste r to  
execute the  bond on the  1 2 th  M arch , o r indeed to  
e n te r in to  th e  agreem ent on th e  p rev ious 10th 
Dec. I t  m ay be s ta ted  th a t th e  sh ip  sailed fro m  
T rincom alee  on the  11 th  A p r i l ,  1873, h a v in g  re-
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shipped the r ic e ; th a t  she p u t in to  P o in t de G alle , 
in  M ay , 1873; and th a t in  A u g u s t o f th a t yea r 
th e  cargo, be ing  then, accord ing  to  surveys made 
a t G alle , in  a perishab le  co n d itio n  and u n f it  to  be 
ca rr ie d  on, was sold.

I n  the p resen t appeal th e ir  L o rd sh ip s  have- 
n o th in g  to  do w ith  th e  question  w he ther th is  sale 
was a ju s tif ia b le  one o r not. The  o n ly  question* 
before them  fo r  d e te rm in a tion  is w he the r th e re  
was s u ffic ie n t a u th o r ity  to  execute the  b o tto m ry  
bond p T he  d u ty  o f the m aste r to  com m un ica te  
w ith  the  owners, o r  those w ho m ay be fa ir ly  taken  
to  represen t the  owners, before ta k in g  th is  e x trem e  
step, be ing  p la in , le t us see w h a t he d id .

I t  appears th a t he considered G erber, Chrestien? 
and  Com pany as the owners o f th e  cargo, and he 
had reason to  do so. H e  kn e w  no o th e r ow ners. 
T h e y  were the  sh ippers o f the  cargo, and had taken 
th e  b i l l  o f la d in g  fro m  h im , m a k in g  the  cargo  
de live rab le  to  th e ir  order, and th ro u g h o u t he 
appears to  tre a t them  as the  owners o f i t  un til?  
a t a la te r  period , when p ro b a b ly  the  d if f ic u lty  was 
made apparent, he says th a t he d id  no t kn o w  who 
th e  rea l owners were, and the re fo re  cou ld  n o t com 
m un ica te  w ith  them . M r. "Webster, who appeared, 
fo r  th e  respondents, has v e ry  p ro p e r ly  a d m itte d  
th a t  i f  co m m un ica tion  were necessary, Gerber,. 
C h restien , and C om pany were the  persons to  w hom  
i t  shou ld  have been m ade ; and he has not, den ied 
th a t the  case resolves its e lf  in to  the  question , 
w h e th e r, th e y  be ing the  persons to  whom  the com
m u n ica tio n  o u g h t to  have been made, th a t w h ich  
was in  fact made to  them  was su ffic ien t o r  no t ?

The m aste r te legraphed to  them  s h o rt ly  a fte r  h is  
a r r iv a l a t T rincom alee , he says tw o  days a fte r  the 
s h ip  had p u t in to  th a t p o rt, th a t  she was leak ing?  
and in  w a n t o f repa ir. I t  appears th a t  G erber, 
C h res tien , and C om pany te legraphed back to  
h im  reques ting  in fo rm a tio n  w ith  m oro p a rt ic u 
la r i ty  as to  th e  s ta te  o f the  sh ip  and cargo- 
T h a t te leg ram  is  dated th e  19th Sept., and 
no answ er appears to  have been g ive n  by 
th e  m aste r to  i t .  A n  im p o r ta n t le tte r  was 
p u t  in  evideuce fro m  G erber, C hrestien , an d  
C om pany to  th e  m aste r, c o m p la in in g  o f h ia  
neg lec t in  n o t g iv in g  them  fu r th e r  p a r t i
cu lars. The  le tte r, dated 1 s t N o v . 1872, is  as 
fo llow s : “  O u r te leg ram  o f the 19 th  Sept, request
in g  you  to  be so good as to  g ive  us p a rtic u la rs  o f 
th e  damage suffered by y o u r  cargo, h a v in g  re 
m ained unnoticed , we now  beg to  request you  w il l  
be so good as to  te l l  us w hen you  in te n d  to  sa il 
fro m  T rincom alee  a fte r co m p le tin g  the  repa irs  of 
y o u r  s h ip ; i f  you  are ta k in g  on a ll th e  rice> 
shipped by  us h e re ; or, i f  any has been so ld , hov^ 
m uch , and  a ll o th e r p a rtic u la rs  w h ich  m ay be o f 
in te re s t to  us as sh ippers o f the  cargo.

N o w  w h a t was the  d u ty  of th e  m a s te r w hen ho 
received th is  le tte r  F I f  his d u ty  was n o t c le a r before, 
th e re  was now  a d is t in c t request by the shippers- 
o f the  cargo to  kn o w  w h a t the  s ta te  of th e  ca rg o  
w a s ; w he ther i t  w o u ld  bo taken  o n ; i f  any bad 
been sold, how  m uch  had been sold ; and a l l  o th e r 
p a rtic u la rs  w h ich  m ig h t be o f in te re s t to  them  a9 
sh ippe rs  o f  the  cargo. T he  m aste r a t th e  tim e  be 
received th is  le tte r ,  o r s h o rtly  a fte r, m u s t have 
con tem p la ted  h yp o th e ca tin g  the cargo, and instead 
o f co m m u n ica tin g  to  those w hom  he knew  to  be 
th e  shippers ot tn e  cargo th a t he was g o in g  to- 
hypo theca te  i t ,  he m a in ta in s  an absolute silence.

1 T m s  le tte r  is dated the 1st N o v . The agreement 
I to  hypothecate  is  n o t made u n t i l  the  10th Dec.,

Kleinwort and others v . The Cassa Maritima op Genoa.
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lone; a fte r i ts  rece ip t. T he  rice  was, upon the  
evidence, re ce iv ing  no damage, y e t the  m aste r 
undertakes to  hypo theca te  i t  to  the  Cassa M a r i- 
t im a  upon th is  b o tto m ry  bond w ith o u t g iv in g  th e  
s lig h te s t in t im a tio n  to  th e  sh ippe rs  th a t  he was 
g o in g  to  do so. T h is  appears to  th e ir  lo rd sh ip s  to  
he a stroD g case o f de re lic tio n  o f d u ty  on th e  p a rt 
o f the  m aster, w hen about to  take the  extrem e 
course o f hypo the ca tin g  the  cargo fo r  th e  needs of | 
the  ship. I f  G erber and Com pany had been com 
m un ica ted  w ith  th e y  m ig h t have said, “  W e  w i l l  
advance the  money ra th e r  than  you  shou ld  raise 
i t  upon b o tto m ry  in te re s t ; ”  o r th e y  m ig h t have 
g iven  h im  o th e r d ire c tio n s  w h ich  i t  m ig h t  have 
been m ore fo r  th e ir  in te re s t th a t he shou ld  have 
fo llow ed, than  to  have ta ke n  th is  unautho rised  
course.

T h e ir  L o rd sh ip s  cannot b u t observe th a t the  
learned ju d g e  w ho decided th is  case on appeal 
fro m  th e  d is t r ic t  ju d g e  seems to  have g iven  h is  
decision under some m is take  as to  th e  facts. I n  
one p a rt o f h is  ju d g m e n t he says : “  The  sh ippers 
o f the  cargo the re fo re  knew  a t a v e ry  ea rly  period  
fh a t the  cargo had suffered damage, and th a t the  
■vessel w an ted  repa irs . T he  te le g ra m  was sent, 
th e  de fendant swore, as soon as he a rr iv e d  a t 
T rincom alee. R ice, w hen  once heated and fe r
m ented, ru n s  ra p id ly  fro m  bad to  worse. M r .  
Spence, one o f the  su rveyo rs , says th a t  th e  rice  
Was m uch heated and d isco loured , and  th e  stench 
in  th e  h o ld  gave evidence o f rap id  decay goiDg on 
in  th e  cargo.”  I t  tu rn s  o u t th a t  th e  rice  was n o t 
heated and fe rm en ted  a t T rincom alee , a lth o u g h  i t  
’’m s subsequently  in  th a t  co n d itio n  a t Galle ; and 
M r. Spence was the  su rve yo r n o t a t T rincom alee  
h a t a t G alle . T hu s  th e  learned  ju d g e  appears to  
have transposed th e  sta te  o f th in g s  w h ich  ex is ted

Galle to  T rincom alee.
Then he goes on : “  T he  m aster h im s e lf swears 

fh a t, so fa r  as he knew , th e  sh ippers w ere 
fhe  owners o f the  cargo, and th is  evidence is 
n n re b u tte d .”  T he  learned judge , in  th a t  pas- 
Sage, seems p ro p e r ly  to  have ta ke n  th e  v ie w  
th a t  G erber and  Com pany w ere th e  r ig h t  pe r
sons to  be com m unica ted  w ith .  T hen  he says :
“  F ro m  Sept., when he sen t h is  te leg ram  
t °  G erber, C hrestien , and C om pany, t i l l  A u g . 
1673, w hen the  r ic e  was sold, he rece ived no 
in s tru c tio n s  o r o ffe r o f funds  fro m  them  or fro m  
parties  w ho now  c la im  th e  r ice  as consignees.”  
T he ir lo rd sh ip s  cannot b u t  observe th a t  th is  pas
sage invo lves an assum ption  w h ic h  is  erroneous 
m  p o in t o f law . T he  ju d g m e n t o f th o  learned 
judge  re a lly  am ounts to  th is  : T h a t G erber, Chres- 
f'en , and Com pany were the  p rope r persons to  be 
com m unicated w ith , b u t  th a t  th e  com m un ica tion  
made to  them  was su ffic ien t, and th a t i t  became 
fh e ir  d u ty , upon  th e  s l ig h t  in fo rm a tio n  th e y  had, 
a t once to  o ile r  m oney to  th e  m aste r fo r the  
®ecessary repa irs  o f th e  sh ip . T h e ir  lo rdsh ip s  
fh ia k  no such d u ty  was im posed upon G erber, 
L h res tien , and C om pany, and  th a t th e y  d id  w h a t 
men o f business m ig h t reasonably be expected to  
| U p o n  ha v in g  th e  genera l in fo rm a tio n  th a t 
fhe sh ip  had rece ived  damage and wanted repa irs , 
aud th a t  th e  cargo m ig h t also be damaged, th e y  
Wr°te  to  the  m aste r to  k n o w  th e  pa rticu la rs , and, 
?s before observed, rece ived no answ er to  th a t 
le t te r .
, U nder these circum stances th e ir  L o rd sh ip s  w il l  
hu m b ly  advise H e r  M a je s ty  to  reverse th e  ju d g 
ment o f th e  S uprem e C o u rt, and to  a ff irm  th e

decree of th e  d is t r ic t  ju d g e  o f Gallo.  ̂ T he  resp o n 
dents m u s t pay to  the  appellants  th e ir  costs ot th e  
proceedings in  th e  S uprem e C o u rt, and o f th e  
appeal to  H e r  M a jes ty .

S o lic ito rs  fo r  the appellants , L io lla m s , Son , and 
Coward.

S o lic ito r  fo r  the  respondents, Thomas Cooper.

Feb. 12 and  13,1877.
(P re se n t: T h e  R ig h t  H ons. S ir  J am e s  W . C o l v il e , 

S ir  R o b e r t  P h il l im o r e , S ir  M o n t a g u e  E . S m it h ,  
and S ir  R o b e r t  P . C o l l ie r .)

T i ie  L a k e  St . C l a ir  v . t h e  U n d e r w r it e r .

C o llis io n — R ule o f  the ro a d — S h ip  in  stays.
W hen a vessel in  tack ing  misses stays, she is  bound, 

to manoeuvre in  such a. w ay as to come u nder  
command a g a in  as soon as possible, so as not to. 
embarrass an  approach ing  vessel by re m a in in g  in  
a n  unmanageable cond ition .

A  vessel on the sta rboard  tack close hauled approach- 
ir ig  another, apparen tly  on the p o rt tack, is never
theless, bound to keep ou t o f  the w ay, so soon as; 
she ascertains tha t the other vessel is  unm anage
able and  unable to obey the o rd in a ry  ru le  o f  the  
road  a t sea.

Semkle, when a vessel is  in  slays o r unmanageable, 
i t  is her d u ty  to apprise an  approach ing  vessel o f  
the fact.

T h is  was an appeal f r o m  th e  decision o f th o  ju d g e  
o f the  Y ic e -A d m ira lty  C o u rt o f Quebec, by th e  
ow ner o f th e  sh ip  U nde rw rite r, b y  w h ich  th a t  
vessel had been he ld  alone to  b lam e fo r a co llis io n  
w h ich  to o k  place between he r and th e  sh ip  L a ke  
S t. C la ir ,  soon a fte r m id n ig h t on th e  26 th  J u ly  
1875, in  the  G u lf  o f S t. Law rence. T he  c irc u m 
stances u n d e r w h ich  the  co llis ion  occurred  appear 
su ffic ie n tly  fro m  the reasons and ju d g m e n t o f th e  
c o u rt below.

T he  witnesses, as in  th e  ease o f The N o rm a  
(ante, p. 272), had been exam ined on in te rro g a to r ie s  
before the  re g is tra r  o f the  c o u rt p rev ious to  th e  
hea ring , and the  p re lim in a ry  act on behalf o f th e  
U nde rw rite r  was in  the  fo rm  ob jected  to  by  th e  
J u d ic ia l C om m ittee  o f th e  P r iv y  C ounc il in  th a t 
case, w h ils t th a t  on beha lf o f the L a ke  St. C la ir  
contained a ll th e  questions and answers o f the  
fo rm  in  use in  the  H ig h  C o u rt o f Jus tice .  ̂

T he re  w ere  cross causes in  th e  c o u rt be iow , 
w h ich  came on fo r heu ring  on the 8 th  O ct. 1875, 
before the ju d g e  o f the  Y ic e -A d m ira lty  C o u rt o f 
Quebec, assisted by nau tica l assessors, and a fte r  
h e a rin g  counsel on bo th  sides, th e  learned  ju d g &  
reserved ju d g m e n t.

N ov. 12, 1875—  St u a r t , J. (s ta tin g  th e  reasons 
assigned by the  co u rt fo r  d e c id in g  th a t  w here  
the re  were tw o  s a ilin g  sh ips, one on th e  s ta r 
board and th e  o ther on the  p o rt tack , and th o  
fo rm e r had by a ra le  of n a v ig a tio n  the  r ig h t  to  
keep he r course, y e t in  a case o f im m in e n t 
danger, she was bound to g ive  w ay, and fo r  nob 
d o in g  so was condem ned in  damages and costs.) 
T w o  ships, th e  Lake  St. C la ir ,  an  iro n  sh ip  o f 
1061 tons, w ith  a genera l cargo and a crew  o f 
th ir ty -o n e  persons, bound fo r  M o n tre a l, and th e  
U n d e r w r i t e r ,  a sh ip  o f 1439 tons in  ba llas t, w ith  
a crew  o f tw e n ty -th re e  persons, bound fo r  Quebec, 
on the  26 th  J u ly  las t, h a lf an hou r a fte r  m id n ig h t,  
were o ff Cape R oz ie r in  th o  G u lf o f  S t. L a w 
rence. T he  l ig h t  a t the  Cape bore about H .W ,
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d is ta n t about te n  m iles. T he  w in d  was N . o f W .,  
and th e  n ig h t clear. W h ile  th e  U n d e rw rite r  was 
on  th e  s ta rboard  ta ck  and th e  L a ke  St. C la ir  on 
th e  p o r t  tack , as contended fo r b y  th e  fo rm e r, b u t 
w hen  she was in  stays, as asserted b y  th e  la tte r , 
th e  co llis io n  happened w h ich  has g ive n  r ise  to  
cross actions, in  each o f w h ich  th e  question  is  who 
was in  fa u lt  ?

T he  L a ke  St. C la ir  was s tru c k  a t a bou t r ig h t  
angles 60ft. tro m  th e  s te rn  on th e  s ta rboa rd  
side aba ft the  m a in  r ig g in g  b y  th e  bow  o f the  
U n d e rw r it t r ,  w h ich  passed between he r backstays, 
d o in g  serious damage, in  w h ich  is inc lu d e d  th e  
b u lg in g  in  o f seven plates, th e  b re a k in g  o f tw e lve  
r iv e ts , and the  b re a k in g  o f tw o  p lates in  the  b u l
w a rks .

T he  U n d e rw rite r  also susta ined considerable 
damage, in  w h ich  is com prised th e  fa c in g  piece in  
f r o n t  o f the  stem  to rn  off, the  b re a k in g  o f the  bow 
s p r i t  sh o rt o ff a t th e  k n ig h t  heads, and th e  to p 
g a lla n t m ast sprung .

T he  lib e l fo r  th e  Lake  S t. C la ir  states an occu r
rence w h ich  to o k  place an h o u r before th e  c o lli
s ion , fro m  w h ich  a m a lic ious in te n t to  do he r in 
ju r y  has been la id  to  th e  charge of th e  persons on 
b oa rd  the  U n d e rw rite r. The  L ake  S t. C la ir ,  i t  is 
said, had th e n  the s ta rboard  tack , and th e  U nder
w r ite r  was approach ing  on th e  p o rt tack , b u t d id  
n o t g ive  w ay, w h ich  com pe lled  th e  Lake  S t. C la ir , 
to  avo id  a c o llis io n , to  p u t he r he lm  dow n to  go 
about, and m iss in g  stays she ha iled  th e  U nder
w r ite r  to  keep away, and th e  answ er she rece ived 
fro m  he r w h ile  passing close u n d e r th e  p o rt 
q u a rte r  was “  L o o k  o u t, I  w i l l  do fo r  y o u  n ex t 
t im e .”

T he  same l ib e l th e n  con tinues to  assert the  
fac ts  a tte n d in g  th e  co llis ion . A b o u t a q u a rte r  of 
a n  h o u r a fte r  m id n ig h t, th e  w in d  h a v in g  fa llen  
q u ite  l ig h t ,  the Lake  S t. C la ir  p u t he r h e lm  down 
and  w e n t round  on th e  p o rt ta ck , and had n o t 
ga the red  headway w hen a fla w  o f w in d  to o k  he r 
a lm os t aback, and then  the red  l ig h t  o f th e  U nder
w r ite r  was about th ree  p o in ts  on th e  s ta rboa rd  
bow, about h a lf a m ile  off.

T h a t then  h a v in g  her he lm  up (p o rt)  she im m e 
d ia te ly  o rdered i t  ‘ ‘ h a rd  a p o rt.”  T h a t th is  was 
done a ll  hands be ing  on deck, th a t  h e r a fte rya rds  
were squared and  th e  spanker b ra ile d  io , b u t th a t 
she had no headway, was m otion less, and w ou ld  no t 
pay off.

See ing th is  she h a ile d  th e  U nde rw rite r, as she 
was approach ing  her, to  p u t  h e r he lm  up  and keep 
aw ay, as she, th e  L ake  St. C la ir ,  had no way, and 
w o u ld  n o t steer. A t  th o  same tim e  th e  he lm  o f 
th e  Lake  S t. C la ir  was p u t dow n (starboard), he r 
a fte rya rd s  braced up , and he r spanker set. To 
th e  w a rn in g  th u s  g iven , and  w h ile  the  L ake  S t. 
C la i r  rem a ined  m otion less, the  U nde rw rite r, as 
she approached, answered "‘ N o t a dam ned in ch ,”  
and w hen on the  lee beam o f the L ake  S t. C la ir  
she was heard to  o rd e r th e  h e lm  dow n (po rt), w h ich  
caused he r to  lu f f  and s tr ik e  th e  Lake  S t. C la ire  
s te m  on.

T he  U n d e rw rite r  has m et th is  charge by a lle g in g  
th a t  about te n  m in u te s  o r  a q u a rte r o f an h o u r 
a fte r  b e in g  on the  sta rboard  ta c k  close hau led the 
g re e n  l ig h t  o f th e  L a ke  S t. C la ire , d is ta n t between 
tw o  and  th re e  m iles, was seen on th e  lee bow. 
T h a t as th e  vessels approached th e  U n d e rw rite r  
was k e p t steady on  h e r course by the  w ind , and 
o n  th e  green l ig h t  nea rin g , th e  L ake  S t. C la ir  was 
ha iled  to  p o rt h e r he lm , to  w h ich  no a tte n tio n
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was pa id , th a t th e  L a ke  S t. C la ir  he ld  on her 
course close hauled on the  p o rt ta ck  as i f  to  cross 
the U n d e rw rite r ’s bows, and th a t when a co llis ion  
was im m in e n t, th e  he lm  o f th e  U n d e rw rite r  was 
p u t h a rd  a p o rt to  b r in g  h e r up in  th e  w in d , and 
w h ile  he r sails were sha k in g  she co llid e d  w ith  
th e  L a ke  St, C la ir ,  w h ich  was s tru c k  on th e  s ta r
boa rd  side a b a lt th e  m a inm ast b y  the  bow o f the 
U nde rw rite r.

These p lead ings suggest th e  fo llo w in g  ques
tio n s  :

1. W as the  L ake  St. C la ir  in  stays w h ile  the  
U n d e rw rite r  w asapp roach ingon  th e s ta rb o a rd  tack, 
o r u n d e r such com m and on th e  p o rt ta ck  as to 
obey h e r he lm  p and i f  she were not.

2. D id  the  U n d e rw rite r  receive such no tice  as 
to  m ake i t  im p e ra tive  on th a t vessel to  avo id  
he r ?

T he  ru le  o f n a v ig a tio n  w h ich  app lies to  vessels 
on d iffe re n t tacks adm its  o f no question. T he  one 
on the  p o r t  ta ck  m u s t g ive  w ay to  ano ther on the 
s ta rboa rd  ta c k , and i f  th is  case be as represented 
b y  the U n d e rw rite r, th a t w h ilo  she was on the 
s ta rboard  ta c k  the  L a ke  S t. C la ir ,  then  u n d e r 
w a y  on th e  p o r t  tack , was a tte m p tin g  to  cross 
h e r bows, and th u s  came in to  co llis ion , th e  Lake  
St. C la ir  is  alone to  blame, b u t, on th e  o th e r hand, 
i f  th e  L a ke  St. C la ir  had been hove in  stays the 
s itu a tio n  o f a vessel w hen she is  s ta y in g  o r  go ing  
about fro m  one ta ck  to  ano the r, s ta tio na ry , o r no t 
as y e t able to  m ake progress on th e  new course, 
th e  case is  q u ite  a lte red , and i f  she d id  no t 
w i l l in g ly  place h e rse lf in  danger by g o in g  in to  
stays, she is  exem pt fro m  censure.

T he  U n d e rw rite r  had th e  s ta rboard  tack. H e r 
m ate has sta ted th a t five  m inu tes  before m id n ig h t 
she was p u t  about on th a t tack, th a t i t  to o k  about 
a q u a rte r  o f an h o u r to  b r in g  he r round , and th a t 
th e  L ake  S t. C la ir  was from  tw o  to  th re e  m iles 
ahead, th a t as th e  vessels approached the  L a te  St. 
C la ir  was on th e  p o r t  ta ck  u nder lu l l  sail, th a t  her 
sa ils were no t shak ing , and th a t  i t  was w h ile  in  the 
act o f  cross ing  th e  bows o f the  U n d e rw rite r  th a t 
the  co llis io n  occurred. There  are fo u r  w itnesses 
w ho g ive  s im ila r  te s tim o n y , persons on board  the 
U n d e rw rite r, the  m aster, th e  second m ate, and tw o 
seamen.

O n th e  o the r hand, the  officers o f the  L a ke  St. 
C la ir ,  fo llow ed  b y  eleven o th e r persons on board 
o f her, swear th a t she was a tte m p tin g  to  come 
ro u n d  on the  p o rt tack , th a t w h ile  in  the  act of 
d o in g  so th e  red  l ig h t  o f the  U n d e rw rite r  was im 
m ed ia te ly  Been about h a lf a m ile  o r th ree  quarte rs  
d is ta n t on the s ta rboard  bow, th a t  the  he lm  of the 
Lake  St. C la ir  was im m e d ia te ly  p u t “  hard  a p o rt 
in  o rde r to  keep he r aw ay and pass astern o f the 
U nd e rw rite r, th a t  she also squared in  he r a fte r
ya rds  and b ra ile d  in  h e r spanker, b u t she had no 
steerage w ay, and w ou ld  n o t pay off.

I n  th e  m ean tim e  th e  U n d e rw rite r  was s tand ing  
u p  u n d e r the  lee o f  the  Lake  S t. C la ir ,  w hen the 
he lm  o f th e  la tte r  was p u t dow n (starboard) to  keep 
h e r to  th e  w in d  i f  she g o t head w ay.

I n  w e ig h in g  th is  te s tim o n y  i t  is to  be observed 
th a t th e  persons on hoard  th e  Lake  S t. C la ir  
were in  a b e tte r  p o s itio n  to  see w ha t passed on 
board  o f he r th a n  persons in  ano the r sh ip  at 
some distance. Then, in  p o in t o f num bers, the 
w e ig h t o f tes tim o n y  is w ith  th e  Lake  S t. C la rr, 
and, w ith  th is  te s tim o n y  before me, I  can come to  
no o th e r conclusion, sub ject, how ever, to  such in 
fluence as th e  op in io n  o f na u tica l assessors m ay
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Lave w ith  me, th a n  th a t  th e  Lake  S t. C la ir  had 
n o t ga ined headway on the  p o rt tack, and th a t  i t  
■was n o t in  he r pow er to  g ive  w a y  to  th e  U nder
w r ite r.

I n  co m ing  to  th is  conclus ion I  have  n o t lo s t 
s ig h t o f the  te s tim o n y  o f th e  p o r t  w arden  at 
Quebec, somewhat o f an expert. H e  w as b ro u g h t 
up  fo r  th e  U n d e rw rite r  to  s ta te  h is  op in io n  from  
an abrasion on the m izenm ast, and from  th e  way 
in  w h ich  th e  b o w s p rit o f th e  U n d e rw rite r  was 
broken , th a t  i t  m u s t have been b ro ke n  by  the  
m ast o f  th e  Lake St. C la ir ,  an in d ic a tio n  th a t  she 
(the  L ake  S t. C la ir )  was in  m o tio n . To  g ive  
W eight to  such an op in ion , a lth o u g h  i t  w ou ld  be 
one to  be received w ith  g rea t cau tion  in  oppos ition  
to  th e  p o s itive  te s tim o n y  o f eye w itnesses, i t  
shou ld  have  gone fu r th e r  and to  th e  e ffect th a t i t  
was an  index  to  he r h a v in g  been so m uch  in  
m o tio n  as to  b r in g  h e r u n d e r obedience to  he r
belm .

The approach ing  o f th e  U n d e rw rite r  tow a rd s  the  
Lake St. C la ir  in  he r helpless c o n d itio n  cou ld  n o t 
be o therw ise  th a n  a ttended w ith  r is k  and danger, 
and, before a p p ly in g  the  ru le  a lready sta ted to  the  
facts as th e y  fu r th e r  appear in  evidence, i t  w i l l  be 
w e ll to  sta te  how  i t  has been construed  in  th e  
H ig h  C o u rt o f A d m ira lty .

I n  th e  case o f The L a d y  A nne  (15 J u r is t  18 ; 7 
N otes o f Cases 364), w here one vessel was on th e  
starboard ta c k  and the  o th e r on th e  p o rt tack , the  
H g h t o f  the  vessel on th e  sta rboard  ta ck  to  keep 
be r course was fu l ly  a d m itte d . B u t,  said D r . 
L u s h in g to n , “  I  have y e t to  lea rn  th a t  i f  the re  be 
any poss ib le  means o f a vo id in g  a co llis io n  i t  is  n o t 
th e  d u ty  o f the  vessel on th e  s ta rboa rd  ta c k  also 
to  p o rt he r he lm . The  ru le  has been la id  down 
over and ove r aga in  th a t  i f  tw o  vessels w ere  ap 
p roach ing  each o th e r i t  was the  d u ty  o f b o th  to  
Prevent a c o llis io n  i f  possible. N o  d oub t there  
are ce rta in  ru les as to  w h a t th e y  o u g h t to  do 
Under p a rt ic u la r  c ircum stances, b u t  th e  f ir s t  and 
P rim a ry  ru le  is to  a vo id  a co llis io n  and th e  loss of 
P ro p e rty  and  life , i f  i t  can be effected w ith  safety.”  
A n d  again in  a no the r case in  the  same co u rt, Ih e  
Hope  (1 W . Rob. 157), i t  was he ld  th a t a lth o u g h  a 
ru le  o f n a v ig a tio n  is  n o t to  be l ig h t ly  in fr in g e d , 
no vessel is  unnecessarily  to  in c u r  the  p ro b a b ility  
° f  a co llis ion  b y  a pe rtinac ious s t r ic t  adhesion 
to  it .

Guided by this doctrine, I  proceed to the testi
mony showing how far i t  may go to establish that 
Uotice was given to the U n d e rw rite r  of the condi
tion of the Lake  St. C la ir  in time to keep clear of
a co llis ion .

A t  ha lf-past eleven o’c lock these vessels passed 
«ach o th e r, th e  Lake  St. C la ir  s ta n d ing  in  tow ards 
Ik e  coast. She was on th e  s ta rboa rd  tack, when 
i t  was the  d u ty  o f th e  U n d e rw rite r  to  g ive  w a y ; 
o u t in  d o in g  so she passed w ith in  tw e n ty - fo u r  fee t 
o f the  p o rt q u a rte r o f  th e  L ake  St. C la ir ,  w h ich  
com pelled the  la tte r, in  o rd e r to  avo id  the  danger 
m ciden t to  such close quarte rs , to  p u t down he r 
he lm  to  go about, w h ich  occasioned he r to  m iss 
®tays, and w h ile  in  th e  act o f d o in g  so h e r m aster 
ha iled  the  U n d e rw rite r  to  keep off; th e  answer to  
w h ich  was, as sw orn to  by  persons on board the  
Lake S t. C la ir ,  “  T ake  y o u r  dam ned sh ip  o u t of 
4he way. Y o u  are a G lasgow c lippe r, are yo u ?  
Look ou t, I  w i l l  do  fo r  yo u  n e x t t im e .”  T he  re p ly  
made by  th e  m as te r o f the  Lake  St. C la ir  was,

H y  fr ie n d , you  m ig h t  f in d  we are as hard  as you  
are . Go to  bed and  ta ke  a sleep t i l l  you  g e t

sober.”  T he  spokesman fro m  th e  U nd e rw rite r  
was Breeze W illia m s , the  m ate  th e n  in  cha rge  o f 
her, w ho, when exam ined as a w itness, w h ile  
d e n y in g  th e  language as sta ted, a d m itte d  th a t he 
said, “ N e ve r m in d , I  w i l l  have the  ne x t tack, 
and  added, “  I  m eant th a t be ing  on th e  p o rt tack  
I  had k e p t a w a y fro m  h im ,b u t on th e  n e x t ta c k  he 
w ou ld  have to  keep away fro m  me, th a t  when on 
th e  sta rboard  ta c k  I  w ou ld  n o t g ive  w ay a t a ll 
unless I  was c e rta in  th a t he w ou ld  n o t g ive  w ay o r 
keep away a t th e  same tim e .”

I t  was b u t tw e n ty -fiv e  m inu tes  a fte r th is  occur
rence th a t the  U n d e rw rite r  was ordered on the  
s ta rboa rd  tack, and  i t  took fifteen  m inu tes  to  b r in g  
h e r about upon it .  T he  L ik e  S t. G la ir  was then  
ahead between tw o  and th re e  m iles, and, s h o rtly  
a fte r, be ing  ordered on the  p o rt tack , w h ile  endea
v o u rin g  to  come round, th e  red  l ig h t  o f the U nder
w r ite r  bearing  about h a lf a p o in t o r three-q ua rte rs  on 
he r s ta rboard  bow a t a d istance o f fro m  h a lfa  m ile  to  
th re e -q ua rte rs , was seen approach ing. A cco rd in g  
to  th e  evidence adduced fo r the  Lake  S t. G la ir  her 
h e lm  was im m e d ia te ly  p u t ha rd  a p o rt, in  o rde r to  
keep her away and pass aste rn  o f the  U nd e rw rite r, 
h e r a fte rya rds  were squared and he r spanker 
b ra ile d  in , b u t she had no steerage w ay and w ou ld  
n o t pay o ff. I n  th e  m eantim e th e  U n d e rw rite r  
was s ta n d in g  up  u n d e r th e  lee of the  Lake  St. 
G la ir  w hen th e  h e lm  o f th e  la t te r  was p u t dow n  
(starboard) to  keep he r to  th e  w in d  i f  she g o t head 
way. T he  a fte rya rd s  were braced up, th e  spanker 
was hau led  o u t and set, so as n o t to  deceive the  
U n d e rw rite r  and to  g ive  he r an o p p o r tu n ity  o f 
keep ing  away— Lhe o n ly  means of safety and o f 
p re ve n tin g  a co llis ion . So soon as th e  U nder
w r ite r  had approached w ith in  a q u a rte r of^ a m ile  
o r less, the  m aste r o f th e  Lake  St. G la ir  ha iled  he r 
in  these te rm s, “  P u t y o u r  he lm  up and keep away 
a l i t t l e ;  o u r sh ip  is n o t s tee ring , and w on ’ t  keep 
away.”  T he  answer o f  th e  U n d e rw rite r  was f irs t, 
“  Go to  H e ll, ”  fo llow ed  by  a second, “  N o t a 
dam ned inch ,”  in  answ er to  a second h a ilin g . 
T he  ch ie f m ate o f the L a ke  St. C la ir  then  ra n  dow n 
to  he r s ta rb o a rd  w a is t and ha iled  th e  U n d e rw rite r  
th ree  o r fo u r tim es to  keep away, and received 
th e  same answers. In s te a d  o f s ta rb o a rd ing , as 
requested, th e  U n d e rw rite r  con tin ue d  h e r course, 
and w hen about f i f t y  o r s ix ty  feet-, o r  perhaps a 
l i t t le  m ore, she ported  h e r helm , lu ffe d  up, and 
s tru c k  th e  L ake  St. G la ir  as a lready  s ta ted  ; b u t, 
before she s tru c k , someone on board o f her ca lled 
ou t, “  Y o u  w il l  see w ho is tne  ha rdest,”  and, a fte r 
she' s tru c k , “  N o w , w h ic h  do yo u  th in k  is  the  
h a rd e s t? ”  a llu d in g , as th e  m aste r o f th e  Lake  St. 
C la ir  has sw orn, to  h is  answ er when the  vessels 
p re v io u s ly  passed each o the r. Im m e d ia te ly  a fte r 
th e  co llis io n , w ith  th e  v iew  o f c lea ring  th e  vessels, 
th e  m aster o f the  Lake  S t. C la ir  ca lled o u t to  the  
U n d e rw rite r  to  back th e ir  yards, when the  same 
voice aga in  answered, “  I  have done fo r  yo u  n o w ; 
you  are g o in g  dow n eas ily .”

T h is  te s tim o n y  is to  be found  in  the  depositions 
o f  the  officers and eleven o the r persons on board 
o f the  Lake  S t. G la ir . T h e ir  te s tim o n y  is con
cordan t, v a ry in g  o n ly  in  th e  exact words a ttr ib u te d  
to  the  U n d e r w r i t e r ,  and u n ifo rm . I t  fu r th e r  appears 
fro m  i t  th a t th ree  m inu tes  a fte r th e  h a ilin g  w o u ld  
have sufficed fo r  the  s ta rb o a rd ing  o f he r he lm , and 
th a t th e re  was double th a t tim e  to  do i t  before she 
s tru c k , and th a t  then  the  U n d e rw rite r  w o u ld  have 
gone clear. A g a in , i t  is said th a t if ,  instead o f 
lu ff in g  a t th e  las t m om en t, she had s tarboarded,
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she w ou ld  have gone c lear, and  some o f  these 
w itnesses swear th a t i f  she had even k e p t her 
course she w ou ld  e ith e r have cleared the  L a ke  St. 
C la ir  o r done co m p a ra tive ly  b u t l i t t le  damage.

T h is  te s tim o n y  has th u s  shown th a t repeated 
w a rn in g  was g ive n  to  th e  U nde rw rite r  to  avo id  a 
co llis io n , and w ith in  tim e  su ffic ie n t to  do i t  w h ich  
was trea ted  no t o n ly  w ith  neg lect b u t con tem pt.

T o  co u n ie rac t the  e ffect o f th is  evidence there  
are b u t fo u r  w itnesses, fro m  am ong three-and- 
tw e n ty  persons on board o f the  U nd e rw rite r, p ro 
duced. T he  m aste r has been exam ined, in  a d d i
tio n  to  th e  fo u r, b u t h a v in g  come on deck b u t a 
m om e n t before th e  co llis io n  he cou ld  n o t have 
kn o w n  w h a t took  place. T he  fo u r  were, the  
second mate, in  charge a t th e  tim e , the  ch ie f mate, 
S u lliv a n , a seaman a t the  w heel, aud O lsen, th e  
look -o u t. T he  tw o  f ir s t  and the  la s t have said 
th a t  they  d id  n o t hea r th e  h a ilin g  from  the  L a ke  
St. C la ir  except th e  ca ll to  s ta rboard  a fte r  the  
o rde r to  p o rt was g iven  by the  f ir s t  and second 
m ate, b u t  th is  negative  te s tim o n y  m eets w ith  a 
c o n tra d ic tio n  from  the  rem a in in g  one o f the  fo u r—  
S u lliv a n , th e  m an a t th e  wheel, whose te s tim o n y  
does n o t accord w ith  th a t  o f th e  second m ate. 
A c c o rd in g  to  h is s ta tem ent, th e  second m ate, 
w h ile  in  charge, n o t o n ly  heard th e  ca ll to  s ta r 
boa rd  from  th e  L a ke  S t. C la ir ,  b u t had made up 
h is  m ind  no t to  com p ly  w ith  i t  as th e  fo llo w in g  
questions and answers show when p u t to  and 
answered by S u llivan  :—

Q u e s tio n . Y o u  have  s ta te d  th a t  th e  second m a te  to ld  
y o u  to  keep  th e  sh ip  on  th e  course  y o u  had  g o t, b y  th e  
w in d , and  n o t to  m in d  w h a t anyone  else sa id . W h a t d id  
anyone else say ?

A n s w e r. T h e y  w ere  s in g in g  o u t on  h o a rd  th e  o th e r  
s h ip  fo r  us to  p u t  o u r  h e lm  to  s ta rb o a rd . T h e y  were 
s in g in g  o u t fo rw a rd , b u t  I  ca n n o t say  w h e th e r i t  was on 
b o a rd  th e  o th e r  sh ip  o r n o t.

Q u e s tio n . A b o u t e ig h t o r ten  m in u te s  p re v io u s  to  th e  
c o ll is io n  d id  y o u  hea r m u ch  h a il in g  fro m  th e  Lake St. 
C la ir ,  o r  fo rw a rd  o f y o u  ?

A n s w e r. Y e s ; I  hea rd  someone s h o u t in g  o u t to  p u t  th e  
h e lm  to  s ta rb o a rd .

T h is  m an, before  g iv in g  these answers, had 
s ta ted  th a t he received orders fro m  the  second 
m ate to  keep th e  sh ip  b y  the  w ind . The  f irs t m ate 
has sa id  th a t  when he had g ive n  up  his w a tch  to  
th e  second m ate he en jo ined  h im  to  do so, and th is  
a fte r  the  l ig h t  o f th e  L ake  St. C la ir  was v is ib le . 
So de te rm in e d  was th e  second m ate to  com p ly  
w ith  th is  o rd e r th a t  he w e n t a ft  and repeated it ,  
w h ile  the ca ll to  s ta rboard  was com ing  fro m  the 
L ake  St. C la ir ,  and he had tim e  n o t on ly  to  do 
th is , b u t to  go fo rw a rd  and re tu rn  to  the  wheel 
before he r he lm  was ported. I t  is needless to  say 
th a t  the  h a ilin g  to  s ta rb o a rd  was n o t fro m  the  
U n d e rw rite r, as he r tw o  m ates and he r look-ou t 
ig n o re  h a v in g  heard th e  ca ll a t a ll u n t i l  a fte r  the 
he lm  o f th e  U n d e rw rite r  was p u t ha rd  a -po rt, 
and the re fo re  m u s t have come fro m  the  Lake  
St. C la ir ,  and, as th e  m an a t the  wheel heard i t  
e ig h t o r ten m inu tes before the  co llis ion , the re  
can be no d o u b t o f bo th  the  f i r s t  and second 
m ates h a v in g  heard i t  also. T hen  the re  is o th e r 
evidence qu ite  co n v in c in g  th a t th e  h a ilin g  fro m  
the  L a ke  S t. C la ir  was heard  by th e  second m ate, 
to  be fo u nd  in  h is  answ er to  a question  p u t to  
h im  by persons on board th e  L ake  St. C la ir  when 
he w e n t on board of he r a fte r the  co llis ion . H e  
th e n  said, n o t th a t he d id  n o t hear the  ca ll to  
s ta rboard , b u t th a t i t  was too late, and th a t he 
was a fra id  o f s t r ik in g  th e  L.akc S t. C la ir  fu r th e r  
fo rw a rd , and, on h is  c ross-exam ina tion  as a w i t 
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ness, when asked i f  he heard s h o u tin g  fro m  th e  
L ake  St. C la ir  he a d m itte d  th a t  he h a d ; and i f  
he d id  n o t answer i t  ? h is  re p ly  was, “  P robab ly  I  
d id , b u t I  don ’ t  rem em ber,”  au answ er th a t can 
bear b u t one cons tru c tio n .

T he  evidence o f these five  w itnesses is negative , 
th a t th e y  d id  n o t hear o r do n o t rem em ber. 
Opposed to  i t  is th e  te s tim o n y  of several who heard 
the  h a ilin g  and th e  answers to  i t  a lready stated. 
I f  th is  evidence were un tru e , i t  is scarcely c red ib le  
th a t o u t o f the tw e n ty -th re e  persons on board th e  
U n d e rw rite r  no one of them  cou ld  be found to  say 
so by d e c la rin g  th a t d u r in g  the  e ig h t o r  ten  
m in u te s  before th e  co llis io n  he was in  a pos ition  
to  hear, and th a t  no such w a rn in g , as ha3 been 
sta ted, was g iven  to  th e  U n d e rw rite r.

The fo llo w in g  questions, w ith  the  answers to  
them , p u t to , and g ive n  by the n a u tica l assessors, 
w ith  whose adv ice  I  am  aided, a p p ly  to  th e  tw o  
su its  now  under considera tion .

1. W as the Lake S t. C la ir  in  stays, helpless and 
unm anageable, a t and before the t im e  o f co llis ion , 
and, i f  so, how  lo n g ?  A n sw e r. She w a s : and, 
acco rd ing  to  the  evidence, fro m  te n  to  fifte e n  
m in u te s  before th e  co llis ion .

2. W as the  U n d e rw rite r  n o tif ie d  in  su ffic ien t 
tim e  o f th e  Lake  St. C la ir  be ing  in  stays, helpless 
and unm anageab le ; and, i f  so, cou ld  she have 
taken  any and w h a t steps w h e re b y  th e  c o llis io n  
com pla ined o f in  th is  cause w ou ld  have been pre 
ven ted  ? A n sw e r. Y es ; and the re  are tw o  th in g s  
th a t she cou ld  have done, she cou ld  have p u t he r 
he lm  a -sta rboard , o r hove e v e ry th in g  aback. E ith e r  
o f these courses w ou ld  have p reven ted  the  c o l
lis io n .

3. W as e ith e r and w h ich  o f th e  above-nam ed 
vessels to  blam e fo r  th e  co llis ion  ? A n sw e r. W e 
e n te rta in  no doub t o f its  b e in g  o w in g  sole ly to  th e  
neg ligence andunseam anlike  c o n d u c to f the officers 
in  charge o f the  U nde rw rite r, im m e d ia te ly  p re v io u s  
to  th e  co llis io n , th a t i t  occurred, and th a t the  
persons in  charge o f the Lake  S t. C la ir  were in  n o  
way to  b lam e fo r  i t .

E . D . A s h e , C om m ander R .N .
P . G o u r d e a t j , H a rb o u r  M aste r.

A  decree  m u s t  th e re fo re  go  fo r  th e  dam ages an d  
costs s u s ta in e d  by th e  L ake  St. C la ir ,  an d  a lso  a 
decree  d is m is s in g  th e  s u it  o f  th e  U n d e rw rite r  w ith  
CJSts.

In  re n d e rin g  these ju d g m e n ts  I  w ish  i t  to  be 
d is t in c t ly  understood  th a t due rega rd  has been 
had to  the ru le  o f na v ig a tion  w h ich  has been in 
voked. I t  is n o t "the use o r th e  exercise o f i t  w h ich  
has been p reven ted , b u t the  abuse o f i t  to  the  p re 
ju d ic e  o f ano the r w h ich  is d isa llow ed , and the 
w ro ng  w h ich  has been done m u s t have its  rem edy- 
T he  ve ry  o ld  b u t u se fu l m ax im , “  Ulere two u t 
a lie n u m  non loedas”  adm its  o f  a p p lica tio n  as w e ll 
a t sea as on land, and the  persons who have abused 
i t  and th e re b y  caused th is  co llis io n  w il l  perhaps 
re co llec t i t  to  th e ir  advantage. W h ile  c los ing 
these rem a rks  I  do n o t th in k  th a t I  shou ld  p ro 
pe rly  d ischa rge  th e  unp leasan t d u ty  1 am called 
upon to  p e rfo rm  i f  I  d id  n o t characterise  as w e ll 
the  conduc t as th e  language o f the  persons on 
board  the  U n d e rw rite r  as th e y  deserve. T h a t the 
f ir s t  was n e g lig e n t and the  la s t d isg ra ce fu l and 
in te m p e ra te  I  am com pe lled  to  say, and have on ly  
to  add th a t i f  on th e  occasion o f th is  co llis ion  the 
w in d  had been perhaps b u t a b rea th  s tronge r, and 
th e  b low  m ore severe, a heav ily  laden iro n  vessel 
w o u ld  have been su n k  ins tan taneous ly , va luable
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live s  lost, and, in  the  la t te r  case, a fte r  th e  language 
P reced ing and fo llo w in g  such a d isas te r, i t  m ig h t 
have been d if f ic u lt  fo r  those u s ing  i t  to  re s is t suc
ce ss fu lly  a charge o f ano th e r descrip tion .

F ro m  th is  ju d g m e n t th e  ow ner o f th e  U nder
w r ite r ,  by h is  p ro c to r, on th e  2 6 th  N ov. 1875, de
c la red  in  c o u rt th a t he asserted an appeal to  H e r 
M a je s ty  in  H e r  P r iv y  C ounc il, and on 20 th  A p r i l  
1876 the p e tit io n  o f appeal was tra n s m itte d  to  th e  
R e g is tra r  o f the  P r iv y  C ounc il. The  case fo r  the 
a p pe llan ts  su b m itte d  th a t the  decree o f th e  co u rt 
below was erroneous, and th a t i t  o u g h t to  be re 
versed fo r  the  fo llo w in g , am ong o the r, reasons :

1. Because tho learned judge erroneously held tha t the 
evidence proved that the collision was purposely and 
maliciously occasioned by those on board the Under
writer.

2. Because the evidence proved that the Lake St. C la ir 
was lo r some time before the collision sailing on the port 
tack.

3. Because i t  was the duty of the Lake St. C la ir, being 
nn the port tack, to take in due time proper measures 
for getting out of the way of the Underwriter whioh was 
sailing close hauled by the wind on the starboard tack, 
«■nd the Lake St. C la ir  failed to  perform th a t duty.

4. Because even i f  the Lake St. C la ir had not sufficient 
way on her to enable her to  pay off under a port helm, 
there was nothing to indicate such inab ility  to the Under
writer, and the evidence proved that the Lake St. C la ir  
did not adopt the proper measures for avoiding the said 
collision.

h. Because the evidence proved tha t the Underwriter 
was not in  any way to blame w ith  respect to  the said 
co llis ion.

6. Because the judgment and decree of the court below 
Were in  favour of the respondents, whereas upon the 
evidence they ought to have been in favour of the appel-
fant.

W h ils t  th a t fo r  the respondent s u b m itte d  th a t 
’ t  was co rrec t, and o u g h t to  be a ffirm ed, fo r ,  
am ongst o thers , the  fo llo w in g  reasons :
. I- Because i t  was proved that the Lake St. C la ir  was 
*n stays at the time of the collision, and tha t the Under
w rite r was aware of th is  in  time to have avoided the 
collis iOIJ>

2. Because the collision was solely due to the negli- 
genee, improper, and unseamanlike conduct of the officers 
in  charge of the Underwriter.

M ilw a rd  Q.C. and E . G. C la rkson  fo r  appe llan t. 
~ ~ If  the  s to ry  to ld  b y  th e  L a ke  St. C la ir ,  and 
believed by the  c o u rt below, is  co rrec t, the c o ll i
sion was the  w ilfu l,  in te n tio n a l, and w ro n g fu l ac t o f 
those on board the  U nd e rw rite r, and no t an a c t o f 
Negligence fo r  w h ich  the  owners of th a t vessel are 
•able, and the re fo re  th e  owners m us t succeed in  

th e ir  appeal, and the  s u it  aga inst them  be dis- 
fiussed. B u t  we were on the  sta rboard  ta ck , and 
Nj was ou r d u ty  to  h o ld  ou r course. T he  L a ke  S t. 
C la ir  was, o r appeared to  us to  be on the  p o rt 
ta ck, and  we had a r ig h t  to  expect h e r to  ge t o u t o f 

way. She says th a t she was in  stays to  g e t o u t 
N i ou r way, and m issed stays and g o t s te rnw ay. 
M she d id  so i t  was im p ro p e r conduct on h e r p a rt, 
®° long as we were on th e  same ta c k  i t  was ou r 
d u ty  to  g e t o u t o f the  w ay i f  we w ere o v e rta k in g , 
®ad  she had  no r ig h t  to  go in to  stays under 

he circum stances. The A g ra  and The E lizabe th  
i f n k in s  (L . R ep. 1 P . C. 5 0 L ; 16 L .  T . R ep. N . S. 
7, f ; 2 M a r. L a w  Cas. O. S., 532). W hen the 
U nderw rite r d iscovered th e  co n d itio n  o f th e  Lake  

C la ir  i t  was r ig h t  to  p u t th e  h e lm  dow n, 
as th a t w ou ld  have the  e ffect o f s to p p ing  he r 
" ’ay, and w o u ld  take  e ffect sooner th a n  i f  i t  
^ er® p u t up. The  fa c t was th e  L ake  St. C la ir  d id  

° t  see us soon enough, in  consequence o f keep ing  a 
ad look ou t, and so d id  n o t take  steps to  apprise

us oE he r co n d itio n . She o u g h t to  have seen us 
before she hau led  he r fo reya rd , and i f  she had 
done so and le t i t  rem a in  abox, we shou ld  have 
seen her cond itio n , and been able to  ge t o u t o f the 
w ay, and she w ou ld  have pa id  o ff, p ro b a b ly  have 
ga the red  ste rnw ay, and th e  co llis ion  w o u ld  n o t 
have happened. I f  i t  was tru e  th a t she had come 
ro u n d  on h e r new tack b u t was no t fu ll,  if ,  when the  
a fte rya rd s  were squared and the  spanker b ra iled  
up, the  head ya rds  had been braced aback, she 
w ou ld  have p a id  o ff, and the co llis io n  w ould  have 
been avoided. O n th e  p rev ious  occasion o f 
passing, the Lake  St. C la ir  v io la ted the ru le  o f the 
road b y  com ing  up to  the  w in d  and lo s in g  he r 
headway, and so occasioned r is k  of a co llis io n , and 
the re  is  no excuse fo r the  s tro n g  language used. 
There is no evidence th a t i t  was used by an o ffice r of 
th e  U nde rw rite r. The  m eaning of i t  was o n ly , “  I  
have had to  g ive  way th is  tack, i t  w i l l  be y o u r 
d u ty  to  do so n e x t tack .”

B u tt. Q.C. and Bompas, Q .C.— T he  ru le  as to  
a s ta rboard  tacked  vessel keep ing  h e r course 
does n o t a p p ly  when she is approach ing  a vessel 
in  stays. I n  fac t, she was an o v e rta k in g  vessel 
w ith in  ru le  17, and, th e re fo re , bound  to  keep 
o u t o f o u r way. W e gave w a rn in g  o f o u r posi
t io n  as soon as i t  was possible to  do so, and 
in  tim e  fo r  th e  U n d e rw rite r  to  have avoided 
th e  co llis ion . The  ru le  th a t  a p o r t  tacked  sh ip  
should g ive  way, cannot a p p ly  t i l l  she has g o t w ay 
on the  p o rt tack . The  conduct o f those on board 
th e  U n d e rw rite r  was n e g lig e n t in  pe rve rse ly  keep
in g  on th e ir  course so lo n g  when th e y  m ig h t  ha re  
seen the  co nd ition  we were in , b u t does n o t am oun t 
to  an a c tua l w ilfu l in te n t  to  ru n  us down. I t  is a 
case lik e  th a t of The F ra n co n ia  (ante, p. 295 ; 35 
L .  T . Rep. N . S. 721); R . v. K eyn , (L . Rep. 2 
Q. B . D . 90 ; I .  Rep. 2 E x . D iv . 63), w here the  
act w h ich occasioned the  loss o f l i fe  was the  re su lt 
o f negligence in  the  n a v ig a tio n  o f th e  sh ip , and 
n o t a p rem ed ita ted  crim e.

C larkson, in  rep ly .— T he  U n d e rw rite r  was n o t 
an o ve rta k in g  s h ip ; co ns ide ring  the  sta te  o f the 
w eather, a d a rk  n ig h t,  and th e  em barrass ing  c ir 
cumstances in  w h ich  we were placed the re  was 
no neg ligence in  a c tin g  as we d id . W e  p u t the  
he lm  down, w h ich  was r ig h t ,  and as soon as we 
w ere  aware th a t  a n y th in g  was re a lly  am iss w ith  
the  Lake S t. G la ir .

Feb. 13.— The ju d g m e n t o f the  c o u rt was de
live re d  by

S ir  R. P h il l im o r e .— T h is  is an appeal fro m  the 
V ic e -A d m ira lty  C o u rt o f Quebec, in  a case of 
co llis io n  w h ich  to o k  place between tw e lve  and one 
o’c lock in  th e  m o rn in g  o f th e  2 6 th  J u ly , in  the 
year 1875.

T he  place o f th e  co llis io n  seems to  have been 
o ff  Cape R osier, in  the  G u lf  o f St. Law rence. 
T he  ships th a t co llided  were tw o  la rge  vessels, 
th e  Lake S t. C la ir ,  an iro n  sh ip  o f 1061 tons, 
w ith  a genera l ca rgo  and c rew  o f th ir ty -o n e  
hands, bound fo r  M on tre a l, and th e  U nde rw rite r, 
a fu ll- r ig g e d  sh ip  o f 1431 tons, in  ba llast, w ith  a 
crew  o f tw e n ty -e ig h t hands, bound fo r Quebec. 
Tbe  n a tu re  o f th e  damage in flic te d  was th is  : the 
L ake  S t. C la ir  was s tru c k  a t  abou t r ig h t  angles, 
s ix ty  feet fro m  the  s te rn  on the  s ta rboa rd  side 
aba ft th e  m a in  r ig g in g , th e  bow o f th e  U nder
w r ite r  pass ing  between he r m a in  to p m a s t back 
stays, and m ainm ast stays. B o th  these vessels 
w ere on tacks bea ting  up  the  r iv e r  S t. Law rence, 
and the lea rned  judge  of the  cou rt below, a fte r
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c o n s u ltin g  h is  n a u tica l assessor, in  *a ju d g m e n t 
w h ich  bears the m a rks  o f  g re a t pa ins and care, 
came to  the  conclusion th a t  th e  U n d e rw rite r  was 
alone to  b lam e fo r  th is  co llis ion .

W ith  th a t  ju d g m e n t th e ir  L o rd s h ip s  are unable  
w h o lly  to  concur.

In  th e  ju d g m e n t w h ich  th e ir  L o rd s h ip s  are about 
to  d e live r, th e y  are disposed to  assume genera lly  
th e  facts s ta ted on b e h a lf o f th e  L ake  St. C la ir  as 
th e  fo u n d a tio n  fo r  th a t  ju d g m e n t;  th a t  is to  say, 
th e y  are o f op in ion  th a t  she had no t any way upon 
h e r a t the  tim e  o f th e  co llis ion , th o u g h  th e y  are 
also o f op in io n  th a t the  U n d e rw rite r  could n o t 
see th e  state of he r canvas, o r  so d iscover th a t she 
was in  th a t  cond ition . I t  is unnecessary to  go 
in to  an e a rlie r p a rt o f th e  h is to ry  o f th is  case, 
upon w h ich , th o ug h  m uch  discussed in  th e  c o u rt 
below, the  d e te rm in a tion  o f th is  appeal i t  is  now  
a d m itte d  does n o t depend. The  vessels had 
tacked s h o rtly  before th e  occurrence w h ich  le d  to  
the co llis ion . A t  th a t tim e  th e  Lake  St. C la ir  had  
come round  upon the  p o rt ta ck , and th e  o th e r 
vessel, the  U nd e rw rite r, was upon  the  s ta rboa rd  ta ck , 
seeing the  green l ig h t  o f the  S t C la ir .

N o w  the re  is  no d o u b t th a t, acco rd ing  to  th e  
genera l ru le  of na v iga tion , i t  is  th e  d u ty  o f th e  p o rt 
tacked sh ip  to  g e t o u t of th e  w ay o f the  s ta rboard  
tacked ship ; b u t h e r defenee in  th is  case was th a t 
she had th ro w n  h e rse lf in to  stays, and th a t she 
was helpless and unm anageable a t th e  t im e  of the  
co llis ion  ; and, there fo re , th a t  the  o th e r vessel, 
though ,acco rd ing  to  the genera l law  i t  was he r d u ty  
to  keep he r course, seeing, as she o u g h t to  have 
seen, and kn o w in g , as she o u g h t to  have know n , 
th e  help less state of the  Lake  St. C la ir ,  o u g h t to  
have executed some manoeuvre herse lf— the na tu re  
of w h ich  w i l l  p re se n tly  be adve rted  to — w h ich  
w o u ld  have p revented the  co llis ion .

I n  th is  case some n a u tica l questions o f cons ide r
able d if f ic u lty  and n ic e ty  are raised, and th e ir  
L o rd sh ip s  have th o u g h t i t  p roper to  consu lt v e ry  
c a re fu lly  w ith  th e irn a u tic a l assessors, and to  p u t to  
them  ce rta in  questions, th e  resu lts  o f w h ich  I  am  
about to  state, so fa r  as th e y  have been adopted 
b y  th e ir  Lo rdsh ips .

T he  f ir s t  question w h ich  requ ires  to  he 
decided appears to  be th e  fo llo w in g  : W as the  
Lake  St. C la ir ,  in  th e  c ircum stances o f  the case, 
and h a v in g  regard  to  he r pos ition  re la tiv e ly  to  the 
U nde rw rite r, ju s tif ie d  in  ta c k in g  a t a ll in  the  face 
o f th a t vessel ? A f te r  consu lta tion  w ith  th e  nau
tic a l assessors, th is  question  m u s t be answered, 
th e ir  L o rd sh ip s  th in k ,  in  the  a ffirm a tive . T he y  
th in k  th e re  was, then, no reason to  apprehend 
th a t  a n y th in g  w ould  p re ve n t h e r safe ly  executing 
th e ir  m anœ uvre a t th a t  tim e . T he  n e x t question 
is  w he ther, i f  the  L ake  S t. C la ir  had come round  
so as to  be fa ir ly  on the p o r t  tack , and had seen 
th e  red  l ig h t  on th e  U nde rw rite r, w h ich  is 
a d m itte d  to  have been the  p ro p e r l ig h t ,  and 
w h ich , acco rd in g  to  he r ow n s ta tem ent, was seen 
b y  h e r a t the d istance o f h a lf to  th re e  q u a rte rs  o f 
a m ile , she was r ig h t  in  th e  m anœ uvre w h ich  she 
adopted, o r w h e th e r she m ig h t n o t have taken  
steps w h ich  w ou ld  have enabled he r to  g e t o u t o f 
th e  w ay o f th e  sta rboard  tacked vessel. T h e ir  
L o rd s h ip s  a fte r consu lta tion  w ith  th e ir  nau tica l 
assessors, are o f op in ion  th a t the  L a ke  St. C la ir  
o u g h t to  have braced he r head yards abox, and no t 
to  have hauled h e r fo reya rd , as i t  is  a d m itte d  she 
d id , and thus  she w o u ld  have been enabled to  g ive

h e rse lf s te rn w a y ; and, m oreover, w ou ld  have 
a llow ed  th e  U n d e rv jr ite r  to  go safe ly ahead.

F o r  these reasons th e ir  L o rd s h ip s  th in k  th a t  th e  
L a ke  S t. C la ir  is to  blame.

I n  these circum stances th e ir  L o rd sh ip s  have had  
to  consider w h e th e r th e  U n d e rw rite r  was n o t fa ir ly  
apprised o f th e  co n d itio n  in  w h ich  the  L ake  St. 
C la ir  was, and w h e th e r, on being so fa ir ly  app rised , 
the re  w erenom anœ uvres w h ich  she cou ld  have exe
cu ted  w h ich  w ou ld  have, on he r p a rt, p reven ted  
th e  c o llis io n ; i t  be ing  p e rfe c tly  c lear th a t  
th o u g h  the  p o r t  tacked vessel is  to  ge t o u t 
o f  th e  w ay o f the s ta rboard  tacked vessel, and th e  
s ta rboard  tacked  vessel is to  keep h e r course, th a t 
ru le  o f n a v ig a tio n  does n o t mean, and neve r has 
been construed to  m ean th a t th e  s ta rboa rd  tacked  
vessel is to  o b s tin a te ly  con tinue  on he r course 
when she sees th a t, in  th e  p a rt ic u la r  c ircum stances 
by  a va ria tio n  fro m  i t  she can avo id  a c o ll i
sion.

I t  has been a lready m entioned th a t  th e ir  L o rd - 
sh ips are o f o p in io n  th a t  th e  L a ke  S t. C la ir  d id  
n o t apprise  th e  U n d e rw rite r  o f he r in ca p a c ity  to  
take  the  p ro p e r m anœ uvres in c id e n t to  a p o rt 
tacked  sh ip  b y  th e  sta te  o f he r canvas ; fo r the  
fa ir  re su lt o f th e  evidence appears to  be, th a t  th e  
state o f h e r canvas was n o t v is ib le  on board th e  
U nde rw rite r. B u t i t  seems to  be a fa c t in  th e  case 
w h ich  is w e ll established, th a t  those on board th e  
Lake  St. C la ir  d id  h a il to  those on board the  
U n d e rw rite r  a t a su ffic ie n t d istance to  apprise  
th e m  o f the  co n d itio n  w h ich  th e y  were in ;  th is  
h a il in g  to o k  place when th e  vessels were, in  th e ir  
L o rd s h ip s ’ ju d g m e n t, so fa r  apa rt as to  a llow  a 
su ffic ie n t in te rv a l o f t im e  to  w a rn  the  U n d e rw rite r  
i f  she had a ttended to  th e  h a ilin g  w h ich  reached 
her. I t  has been suggested th a t the  U nd e rw rite r  
o u g h t to  have s ta rboarded  he r he lm , and cou ld  so 
have avoided the  co llis ion . T h e ir  L o rd sh ip s , a fte r 
consu lta tion  w ith  th e ir  nau tica l assessors, are o f 
op in io n  th a t  th a t w ou ld  n o t have been a p ro p e r 
m anœ uvre, h u t  th a t  th e  U n d e rw rite r  o u g h t to  
have executed ano the r m anœ uvre, nam e ly , to  have 
p u t he r he lm  down a t an e a rlie r period th a n  she 
d id , th a t  is, a t th e  m om ent when th e  h a ilin g  f ir s t  
reached he r, w h ich  i t  is  c lear she d id  no t do, and 
w h ich  i f  she had done w ou ld  have avoided the  
co llis ion . She w o u ld  have b ro u g h t h e r head to 
th e  w in d , and the re  w o u ld  have been no c o lli
s ion,

T h e ir  L o rd sh ip s  are, there fo re , com pelled to  fin d  
th a t  th e  U n d e rw rite r  was also to  b lam e fo r  th is  
co llis ion  ; and th e  decree w h ich  th e y  w i l l  h u m b ly  
advise H e r  M a je s ty  to  m ake w i l l  be as fo llow s : 
T o  reverse b o th  the decrees o f th e  C o u rt below, 
th e re  b e ing  cross su its  in  th is  case, and to  declare 
in  bo th  su its  th a t b o th  ships are to  blame ; th a t  
th e  damages be assessed acco rd ing  to  th e  A d m i
ra l ty  ru le  ; and th a t each p a rty  m u s t bear th e ir  
own costs in  the  c o u rt below and o f th is  appeal.

S o lic ito r  fo r  ap p e lla n t Thom as Cooper.
S o lic ito rs  fo r  respondent, Bischoff, Bom pas, and 

Bischoff.
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Suprane Court of J o te tu r* . ----+---
S IT T IN G S  A T  W E S T M IN S T E R .

R epoited by W . A p p l e t o n , Esq,, B arrister-a t-Law .

Tuesday, N ov. 14, 1876.
(Before K e l l y , O.B., M e l l is i i , L .J .,  B r e t t  and  

A m p h l e t t , J J .A .)

S h a n d  a n d  o th er s  v . B owes a n d  o t h e r s .

Consignment to be shipped in  one o r both o f  two 
months— A  sm a ll f ra c t io n  on ly  shipped in  the given  
period— Refusal to accept— M ean ing  o f  “  to be 
shipped  ” — Effect o f  date o f  b i l l  o f  lad ing .

Defendant bought o f  p la in t i f f  600 tons o f  rice, “  to 
be shipped d u rin g  the m onths o f  M arch
A p r i l ,  per R a ja h  o f C och in ." The  600 tons were 
in  8200 bags, on ly  f i f t y  o f  w h ich were p u t on 
board in  M arch , the restbeing shipped in  F e b ru a ry , 
whereupon defendants refused to accept,:

H e ld  ( reversing the decision o f  the C ou rt o f  Queen’s 
Bench), th a t th is  case was und is tingu ishab le  f ro m  
A le xa n d e r v .Vanderzee (L . Rep. 7 U. P . 530), 
and th a t there had been no breach o f  the contract 
to sh ip  the goods.

I his  was an appeal o f th e  p la in t if fs  aga ins t a deci- 
®'on o f the  Queen’s Bench D iv is io n  (B la ckb u rn , 
-Mellor, and Lush , JJ .) . o rd e rin g  ju d g m e n t to  be 
entered fo r the  defendants, p u rsu a n t to  leave 
Reserved a t the t r ia l,  when the  ju r y  found  a v e r
d ic t fo r  the  p la in tif fs .

A  ru le  n is i  fo r  a new  t r ia l  fo r  v e rd ic t aga inst 
®v 'dence had also been ob ta ined , and  was now  
heard.

The p la in t if f  sought damages fo r  th e  breach o f 
a co n tra c t to  buy 600 tons o f rice , “  to  be shipped 
d u r in g  the  m on ths o f M a rch  p~  A p r i l ,  per l ia ja h  
° f  Cochin.”  T he re  were, in  fa c t, tw o  contracts, 
each fo r  300 tons, b u t n o th in g  tu rn e d  on th a t fact, 
aud th e  case was a rgued and ju d g m e n t proceeded 
asJ.t the re  had been b u t one fo r  600 tons.

The rice was shipped in 8200 bags, in four 
Parcels; a bill of lading being given for each parcel 
^hen complete as follows :

February 23 ........................................... 1780 bags.
„  21   1780 „
„  28 .................... ;..................... 3560 „

March ... 3 ........................................... 1080 „

8200 bags.
O n ly  f i f ty  bags were p u t on board a c tu a lly  in  

M arch . The  sh ip  sailed on the  10th M arch , and 
°u  a r r iv a l de fendan t refused  to  accept, on th e  
g round  th a t  the  sh ip m e n t had n o t been w ith in  the 
" T e requ ired  by  th e  con trac t.

Ooo 6 case ' n th e  co u rt below is  repo rted  ante  p. 
y g ° i L . Rep. 1 Q. B . B . 4 70 ; 34 L .  T . R ep. N . S.

Oo/ten, Q C. and J. C. M atthew , fo r  p la in t if fs .—  
he co u rt below tre a t th is  co n tra c t as i f  th e  600 
us cou ld  be b roken  up  in to  parcels fo r  the  p u r 

pose o f sh ipm en t. T h a t cannot be done, the re  can 
on ly  one sh ipm en t, and th a t is n o t com plete 

c’ the la s t b i l l  o f la d in g  is signed. T h a t m us t 
r ta m ly  be so when the  sh ip  is  named, as i t  is here. 

k y h i s  con tra c t the re  is  no  m e n tio n  o f the  b i l l  of 
Uing. i t  was o therw ise  in  A lexande r v . Vander- 

(L . Rep. 6 0 . P. 530). The  ju d g m e n t below 
g °  th is  le n g th , i f  th e re  is  a com rae t fo r  300 

ns> and n o th in g  said about the b il l  o f la d in g , and

i f  100 be shipped in  th e  p rev ious m on th , and a b i l l  
o f la d in g  happen to  be signed, the res t sh ipped and 
a b i l l  o f la d in g  as to  them  s igned in  the  p ro p e r 
m onths, th e  co n tra c t is b roken . [ B r e t t , J .A .— Is  
n o t th e  rea l p o in t th a t  th e  ju d g m e n t below makes 
the  b il l o f la d in g  a p a r t  o f the  sh ipm en t ?] I t  
does, b u t the re  is no m en tio n  o f the  b i l l  o f la d in g  
in  the con tra c t. The  o n ly  sh ip m e n t th e  purchaser 
was bound to  take  was one fo r 600 tons. [ B r e t t , 
J .A .—-Even i f  the re  had been m en tion  o f  the  b i l l  
o f la d in g  in  the  con tra c t, w ou ld  i t  have made any 
d iffe rence?  I f  th ree  b ills  had been offered, and 
no t the  fo u rth , he w o u ld  n o t have been ob liged  to  
have taken  th e m .] The ju d g m e n t below w ou ld  
a d m it th a t i f  o n ly  one b i l l  o f la d in g  had been 
g iven , and th a t when a l l  had been sh ipped, i.e., in  
M arch , th e  sh ip m e n t w ou ld  have been good, and 
y e t there  was n o th in g  here to  p reven t the  f ir s t  
th ree b ills  be ing  w ith d ra w n , and o n ly  one g ive n  
w h ich  shou ld  cover the whole sh ipm en t. T h a t is 
o f fre q u e n t occurrence in  p ractice . I f  th is  con
tra c t is  fo r  the  co u rt, i t  m u s t a rr iv e  a t the  same 
conclusion as d id  the  ju r y .  B u t i t  was p ro p e rly  
fo r  the ju r y ,  fo r  the re  was a m b ig u ity  on the  face 
o f the co n tra c t, i.e., the  phrase was c lea rly  a b us i
ness phrase :

S m ith  v . Thompson, 8 C. B . 44.
Q a ins fo rd  B ruce  ( B e n ja m in , Q.C., w ith  h im ), fo r  

defendants.— I f  i t  was lo r  the  ju r y ,  the evidence 
was p ra c tic a lly  a l l  in  m y  favour, and the  ju d g e  
shou ld  have d irec ted  a ve rd ic t fo r  defendants. 
W h a t is  th e  m ean ing  o f a M a rch  o r A p r i l  sh ip 
m e n t?  Y o u  are askeu to  say M arch  means F e b ru 
a ry. A  subs tan tia l q u a n tity  a t least should have 
been sh ipped in  M arch  o r  A p r i l ,  w h ich  was c le a rly  
n o t th e  case here. I n  A lexander v . Vanderzee, 
(L . Rep. 7 C. P. 530), the  co n tra c t was substan
t ia l ly  fo r a cargo, and a cargo cannot be said to  be 
sh ipped t i l l  th e  whole cargo has been p u t on board. 
M o ieo ve r, in  th a t case, the  b u lk  was p u t on board 
w ith in  th e  co n tra c t m onths. There m u s t be some
th in g  to  f ix  th e  date o f sh ip m e n t i f  the  tim e  w hen 
the  goods are p u t on board does n o t do so, and 
th e  b il l o f la d in g  does th a t  m ore co n ve n ien tly  
than  a n y th in g  else, to r  th e  t im e  when the sh ip  
sa ils is too  u n ce rta in . [ B r e t t , J .A .— B u t th e  
sh ipm en t is o f 600 tons. I t  comes to  th is ;  is  
the re  any sh ip m e n t o f a special am oun t t i l l  the  
whole is  shipped ?]

Cohen, Q.C., in  rep ly .— The w itnesses had no 
usage to  speak to ;  each had m ere ly  h is ow n 
op in ion  on th e  sub ject to  g ive . T h a t is the  case 
over and over again. The  P res iden t of th e  R ice 
A ssoc ia tion  was called, and he said he never 
kn e w  o f such a question , and had never heard o f 
A lexander v. Vanderzee.

C ur. adv. v u lt.
Jan. "22.— T he  ju d g m e n t o f  the  co u rt was d e li

vered by
M e l l is h , L . J.— The question  we have to  de te r

m ine  is  w he the r the Queen’s Bench D iv is io n  have 
p ro p e rly  he ld  as a m a tte r  o f law  co n tra ry  to  the 
f in d in g  o f  the  ju r y ,  th a t th e  defendants were 
ju s t if ie d  in  re fu s in g  to  accept the 600 tons o f  rice  
upon the  g ro u n d  th a t th e y  were n o t sh ipped in  
M arch  ^  A p r i l ,  w ith in  th e  m ean ing  o f th e  tw o  
con tracts betw een th e  parties .

T he  c o u rt below came to  th e  conclus ion th a t 
th e y  were, u pon  th e  g ro u n d  th a t each parce l 
o f r ice  m u s t be deemed to  have been com 
p le te ly  sh ipped a t th e  tim e  w hen th e  b i l l  o f
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la d in g  fo r  th a t  p a rce l was signed, and tha t, 
the re fo re , n in e -te n th s  o f th e  whole q u a n tity  
w ere  sh ipped in  F e b ru a ry , and i t  is  obvious th a t 
i f  the  whole 600 tons had been sh ipped u n d e r one 
b i l l  o f la d in g  ins tead  o f be ing  sh ipped in  fo u r 
parce ls u nder fo u r  d iffe re n t b ills  o f lad ing , the  
c o u rt be low  w o u ld  have come to  a d iffe re n t con
clus ion , and w ou ld  have he ld  the  case to  have 
been governed b y  A lexander v. Vanderzee (L . Rep. 
7 C. P . 530) because th e y  a d m it th a t the 1080 bags 
inc lu d e d  in  the  la s t b i l l  o f la d in g  o u g h t to  be he ld  
to  have been sh ipped in  M a rch , because th e  las t 
f i f t y  bags of th a t pa rce l were p u t on board in  
M a rch .

W e  have, the re fo re , to  consider w hether, 
h a v in g  reg a rd  to  the  te rm s  o f the  tw o  con
tra c ts , the  c ircum stances o f  several b ills  o f 
la d in g  h a v in g  been s igned fo r d iffe re n t parcels o f 
the  rice, instead o f the  w hole  be ing  sh ipped under 
one b i l l  o f la d in g  makes any d iffe rence ; and we are 
o f  op in ion  th a t i t  does not. A  b il l  of la d in g  is  no 
p a r t  o f the sh ip p in g  o r sh ip m e n t o f the  cargo. I t  
is  on ly  a decla ra tion  th a t th e  cargo m en tioned  has 
been shipped, and is to  be de live re d  on ce rta in  
co n d itio ns . The  con trac ts  con ta in  no reference 
w ha teve r to  b il ls  o f lad ing . T he y  were con trac ts  
to  d e live r rice  ex-quay o r ex-warehouse. The 
f ir s t  co n tra c t m ig h t have been fu lf il le d  by the 
d e liv e ry  o f any 300 tons o u t of the  600 tons o f r ice  
sh ipped  u n d e r a ll the  b ills  o f lad ing , and the 
second co n tra c t by the  d e live ry  o f the  rem a in in g  
q u a n tity , and we th in k  th a t the question we have to 
de te rm ine  is p ra c tica lly  th e  same (and  the  parties  
them selves have trea ted  i t  so), as if  there  had been 
o n ly  one co n tra c t to  se ll 600 tons ; and th a t, as the 
b ills  o f la d in g  were n o t to  be tra n s fe rre d  by the 
ve n d o r to  the  purchaser, i t  cou ld  n o t m a tte r  
w h e th e r th e  goods were sh ipped by the  vendor 
u n d e r one, o r under several b ills  o f lad ing .

T he  rea l question is  w he ther, in  o rde r to  fu lf i l  a 
c o n tra c t th a t  the  600 tons should he shipped in  
M a rch  o r A p r i l ,  i t  is necessary th a t the w hole  600 
tons shou ld  have been p u t on board in  M a rch  o r 
A p r i l ,  o r  w he ther i t  is su ffic ien t th a t the sh ipm en t 
shou ld  have been com pleted in  M arch  o r A p r i l ; 
and th is  seems to  me to  be su b s ta n tia lly  the  same 
ques tion  as th a t w h ich  was decided by the C o u rt 
and ju r y  in  A lexander v. Vanderzee (L . Rep. 7
C. P . 530). T he  w ord  “ sh ip p e d ”  is, we th in k ,  
capable o f b o th  construc tions, and i f  i t  be 
a d m itte d  th a t  i ts  l i te ra l m ean ing  w ou ld  im p ly  
th a t  th e  w hole q u a n tity  m us t be p u t on board 
d u r in g  th e  specified tim e , th a t  is a co n s tru c 
t io n  w h ich  seems to  p u t a g re a t a d d itio na l 
b u rd e n  on th e  se lle r w ith o u t any correspond
in g  benefit to  the  purchaser, and the  conse
quence o f ado p tin g  i t  w ou ld , we th in k ,  be th a t 
purchasers w ou ld , w ith o u t an y  rea l reason, f re 
q u e n tly  ob ta in  an excuse fo r  re je c tin g  con trac ts  
when prices had dropped. The  sole ob ject o f the 
purchasers o f such produce as th a t  in  question  in  
th is  case in  co n fin in g  the  sellers to  a p a rt ic u la r  tim e , 
w ith in  w h ich  th e  goods m u s t have been shipped 
is , as fa r  as appears, th a t he m ay know  w hen the 
goods are  l ik e ly  to  a rr ive . T h a t ob jec t seems as 
e ffe c tu a lly  obtained b y  kn o w in g  w hen the  s h ip 
m en t w i l l  be o r has been com pleted as by kn o w in g  
w hen each p a rt o f the goods was p u t on board. W e  
the re fo re  should e n tire ly  agree w ith  the  decision in  
A lexander v. Vanderzee (L . R ep. 7 0 . P . 530), even 
i f  th a t  decision was n o t b in d in g  on me. W e  are o f 
op in ion , the re fo re , th a t  th e  ju d g m e n t o f the

Queen’s Bench D iv is io n  to  e n te r th e  v e rd ic t fo r  
tn e  defendants o u g h t to  be reversed.

W e  have ne x t to  consider w h e th e r th e  ru le  
g ra n te d  by  th e  C o u rt o f  A p p e a l fo r a new  t r ia l  
upon th e  g ro u n d  th a t th e  ve rd ic t was aga ins t the  
w e ig h t o f evidence o u g h t to  be made absolute, 
and  on th is  p a rt o f th e  case we have had 
considerable doub t. Severa l w itnesses, and 
am ongst o thers  the  p la in t if f  h im s e lf have de
posed th a t th e y  unders tood  th e  w ord  “  sh ipped ”  
to  mean p u t on board, and  th a t  the  w hole  
q u a n tity  so ld m u s t be p u t on board w ith in  
the  specified tim e  ; and no w itness says th a t  the 
w o rd  in  m ercan tile  usage has any o th e r m eaning, 
and the  ju r y  appear to  have based th e ir  v e rd ic t 
upon  a d is t in c tio n  w h ich , th o ug h  made by one o r 
tw o  w itnesses, we do n o t th in k  sa tis fac to ry—  
between con trac ts  in  w h ich  th e  sh ip  is named, 
and con trac ts  w h ich  m ay be fu lf i l le d  by d e liv e r in g  
goods ou t o f any ship. O n th e  o th e r hand we th in k  
i t  is obvious, on re a d in g  th ro u g h  the evidence, 
th a t  each w itness was n o t speak ing  to  any rea l 
m e rca n tile  m ean ing  w h ich  the w o rd  “  sh ipped ”  
o r  “ s h ip m e n t”  bears, b u t  was p u tt in g  h is  own 
co n s tru c tio n  on the  w o rd  ; and as persons who 
are n o t law yers are a p t to  do, in te rp re te d  the 
w o rd  l i te ra l ly .  N o  w itness sta ted  th a t he had 
kn o w n  instances o f goods re jected, and such 
re jec tio n  acquiesced in , a lth o u g h  th e  sh ip m e n t had 
been com ple ted  w ith in  the  appoin ted  tim e , because 
th e  whole o f the  goods w ere n o t p u t  on board 
d u r in g  th a t t im e ; and th is  is th e  so rt o f evidence 
w h ich , in  m y op in ion , o u g h t to  be g iven  before the 
ru le  established by the  case o f A lexander v . V a n 
derzee (L . Rep. 7 O. P . 530), is departed fro m . I  do 
n o t believe th a t i f  a new  t r ia l  was ordered, such 
qvidence cou ld  be obtained.

I  am  o f op in ion , the re fo re , th a t  the  ru le  fo r  a 
new t r ia l  shou ld  be d ischarged.

Judgm ent f u r  the p la in tiffs .
S o lic ito rs  fo r th e  p la in t if fs ,  Stevens, W ilk in so n , 

and H arries .
S o lic ito rs  fo r  the defendants, L a tte y  and H a r t.

N ov. 1 5 ,1 8 7 6 ; Jan . 22 ,1877.
(Before  K e l l y , C .B ., M e llts h , L  J., B i ie t t  and 

A m p h l e t t , J J .A .
T u l l y  v . H o w l in g .

Vessel chartered f o r  a; stated tim e— D etention by 
order o f B oa rd  o f  T ra d e —R efusa l o f  charterer 
to accept.

The charte re r o f  a  vessel chartered f o r  a specified 
tim e, commencing on a  named da y  who cannot 
have the vessel on the d a y  agreed on, is  entitled  
to cancel the charter.

The p la in t i f f  chartered a vessel o f  the defendant 
fo r  twelve months fro m  a nam ed day ; the vessel 
teas detained by the B o a rd  o f  T rade  fo r  repa irs , 
and  was not ready f o r  the p la in t i f f  u n t i l  two 
m onths a fte r  date.

H e ld  {a ffirm in g  the ju d g m e n t o f  the Queen’s Bench 
D iv is io n ), th a t tim e was the essence o f the con
tra c t, and  tha t the p la in t i f f  was en titled  to re
pud ia te  the charter.

T his  was an appeal by th e  defendant fro m  & 
decis ion o f  th e  Queen’s B ench D iv is io n , g iv in g  
ju d g m e n t fo r  th e  p la in t if f  on a c la im  fo r  money 
advanced by the  p la in t if f  to  the  de fendant on 
account o f a sh ip  w h ich  he had cha rte red  o f th e
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defendant, and w h ich  he had refused to  load, a3 
th e  vessel was n o t ready a t th e  t im e  agreed on.

The c h a rte r-p a rty , so fa r  as m a te r ia l, was as 
fo llo w s :

I t  is this day mutually agreed between L. W . Howling, 
Eaq., owner of the ship or vessel called the Conquest, of 
London, of the burden of 187 tons register admeasure
ment,  ̂or thereabouts, whereof William Sarson is master, 
E°w in Sunderland, bound to London, and Messrs. 
Charles Tully and Co., merchants and freighters of the 
said ship, for twelve months, for as many consecutive 
voyages as the ship can enter upon after the completion 
of the present voyage at and from Sunderland to Lon
don ; that the ship being tight, staunch, and strong, and 
in every way fitted for the voyage, the said master, with 
the said ship, shall, with the first opportunity, load a full 
and complete cargo of coals in river or dock, at an ap
proved berth, drops, or staiths, and being so laden shall 
therewith proceed to London, or so near thereto as she 
can safely get, and deliver the same to the order of the 
said freighters or their assigns, he or they paying freight 
for the same at the rate of 7s. per ton.

On the com p le tion  o f th e  f ir s t  voyage, and w hen 
th_e p la in t if fs  were ready to  load the  sh ip , she was 
seized and detained by the  B oard  o f T rade  as u n - 
seaw orthy. The p la in t if fs  thereupon  declined to  
c a rry  o u t th e  ch a rte r-p a rty , and b ro u g h t an action  
aga inst the  defendants to  recover 301. fo r  advances 
tta.de. T he  defendant, w h ils t  a d m itt in g  the  p la in 
t i f f ’s c la im , set up a coun te r c la im  fo r damages in  
respect o f th e  p la in t if f ’s re fusa l to  ta ke  th e  ship.
. T he  facts o f th e  case are  set o u t fu l ly  in  the  
Judgm ent o f th e  C o u rt o f A ppea l.

A. v e rd ic t h a v in g  been entered a t th e  t r ia l  fo r 
foe  de fendant fo r  1221. damages, fro m  w h ich  the  
oOi. c la im ed b y  th e  p la in t if f  was to  be deducted, 
the  defendant, p u rs u a n t to  leave reserved, moved 
th e  Queen’s Bench D iv is io n  to  set aside th e  ju d g 
m en t fo r th e  de fendant and en te r ju d g m e n t fo r  the 
P la in t if f  fo r 30L

June  2, 1875.— W addy, Q.C. and C rom pton, fo r  
th e  p la in t if f .

Webster fo r  th e  defendant.
C o c k b u r n , C .J.— T h is  case seems to  m y  m in d  

p e rfe c tly  clear. T he  cases c ited  by M r.  W ebste r 
have no app lica tio n  ; they  were nob cases in  w h ich  
th e  co n tra c t was one th a t  had reference to  a g ive n  
t ' t te ,  o r to  th e  use o f th e  sh ip  fo r  a g ive n  tim e , 
hud th a t is  th e  essence o f th e  presen t con trac t, 
hhe p la in t i f f  says : “  I  w a n t a vessel fo r  tw e lve  
m on ths  fro m  a g ive n  date ; ”  o r, i f  you  please,
. Iro m  the  te rm in a tio n  o f a g ive n  voyage.”  I  th in k  
. a m a tte r  o f d oub t w h ich  o f those tw o is  the 

r ig h t  co n s tru c tio n  o f th e  con trac t, b u t, ta k in g  i t  
m the r w ay, w h a t i t  comes to  is th is  : th e  b a rg a in  
I s t t ia t  the  p la in t if f  is to  have th e  use o f  the  sh ip  
to r  tw e lve  m ou ths , b u t the  de fendant is n o t in  a 
Position to  g ive  h im  th e  sh ip  fo r  tw e lve  m onths 
r°m  the  date from  w h ich  i t  was agreed tho  te rm  

should beg in , w h e th e r i t  was a g ive n  da te  o r th e  
e rm in a tio n  o f  a g ive n  voyage. H e  is  n o t in  
p o s itio n  to  g ive  h im  the  use o f th e  vessel, because 

f, 6 L  in  such a sta te  th a t n e ith e r th e  ow ner no r 
6 ch a rte re r w ou ld  be ju s t if ie d  in  send ing  he r to  

f n \ and t l̂e de fendant a d m its  th a t  to  be th e  case, 
t>r  takes upon h im s e lf to  re p a ir  th e  vessel. B y  
h 6 ta k in g  th e  vessel back on h is  ow n

ands to  re p a ir  he makes i t  im poss ib le  fo r h im  to  
P erlo rm  h is  p a rt o f the con trac t, w h ich  is  th a t  the  
t  a^a®rer s h a ll have th e  use o f th e  vessel fo r 
tVi Ve t to n th s  fro m  a g ive n  period. Therefore , 
v  6 m s u lt  is th a t, i f  th e  ch a rte re r is  to  take  the 

ssel a t a ll, he m u s t take  h e r n o t fo r  tw e lve  
ontns, b u t  fo r  tw e lve  m on th s  less tw o  m onths, 
arefore i t  cannot be said th a t there  was no t a 1 

V ol. I I I . ,  N . S.

subs tan tia l d e v ia tio n  fro m  th e  con trac t. I  am  o f 
op in io n  th a t under the  c ircum stances the  p la in t i f f  
was p e rfe c tly  ju s t if ie d  in  say ing , “  W h a t I  b a r
ga ined fo r was the use of the  sh ip  fo r a consecutive 
series o f voyages ; you  cannot g ive  me th a t, and I  
am n o t bound to  go in to  the  m a rk e t to  g e t some 
o th e r sh ip  and m ake some o th e r ba rga in , w h ich  
m ay be advantageous o r  d isadvantageous to  m e.”  
I  th in k  these facts d is t in g u is h  the  case fro m  those 
c ited  by M r.  W ebste r, in  none of w h ich  was tim e  
o f the  essence o f the  con trac t.

M e l l o r , J .— I  am of the  same op in ion . I  th in k  
the re  is n o th in g  in  the  co n tra c t to  show th a t th e  
tim e  m ig h t be d iv id e d  in to  m onths. The con tra c t 
w h ich  was con tem p la ted  was a co n tra c t fo r tw e lve  
m onths. D u r in g  a su b s tan tia l p a rt o f the  tw e lve  
m onths, q u ite  s u ffic ie n t to  fru s tra te  the  o b je c t o f  
th e  con trac t, there  was an in a b il ity  to  com p ly  w ith  
th e  ba rga in  w h ich  had been come to  between th e  
p la in t if f  and the  de fendant. U n d e r these c irc u m 
stances I  cannot e n te rta in  any d o u b t th a t i t  was 
such a fa ilu re  as e n tit le d  th e  p la in t i f f  to  say, “  I  
w i l l  end the  con tra c t and f in d  some o th e r means 
o f c a rry in g  o u t m y  object.

L u s h , J .— I  am  o f the  same op in ion . T he  b a r 
ga in  was a ba rg a in  fo r  the  use o f a sh ip  fo r  tw e lv e  
m on ths, and the  ow ner was no t, a t th e  tim e  w hen 
the  co n tra c t began to  ru n , enabled to  g ive  th e  
ch a rte re r th a t use, and was unable to  g ive  i t  fo r  
tw o  m on ths a fte rw ards. I n  m y  o p in io n , u n d e r 
these circum stances, the  ch a rte re r m ay , i f  he 
pleases, repud ia te  th e  co n tra c t, because he con 
tra c ts  fo r tw e lve  m on th s ’ service, and he is n o t 
bound to  ta ke  te n  m on th s ’ service. T he  cases 
c ited  b y  M r. W e b s te r stand on an e n tire ly  d if 
fe re n t fo o tin g . A t l  those w ere  cases o f voyage 
charte rs. W h e re  a sh ip  is  cha rte red  fo r  a voyage 
w ith o u t any d e fin ite  period  fo r  th e  com m encem ent 
o f th e  voyage, and a de lay takes place, th e  ques
tio n  is, w h e th e r th a t delay is so g re a t as to  f r u s 
tra te  th e  ob jec t fo r  w h ich  the  c h a rte re r entered 
in to  th e  c h a rte r-p a rty . H ere  i t  is n o t so. T he  
p la in t if f  cannot have th e  services o f the  sh ip  ho 
con trac ted  fo r d u r in g  tw e lve  m on ths , and th e  
question  is  to  be de term ined  upon th e  co n s tru c 
t io n  of th e  co n tra c t its e lf. H e re  he ba rga ined  to  
have th e  services o f the sh ip  fo r  tw e lve  m on ths 
fro m  th e  tim e  w hen she shou ld  re tu rn  fro m  th e  
voyage fro m  S unde rland  to  London , w h ich  she 
was about to  commence, and she had re tu rn e d  
fro m  the  voyage on the  23rd  M arch . T hen  th e  
tim e  began to  ru n  fo r  w h ic h  he s tip u la te d  to  h ave  
the  services o f the  sh ip . I t  is then  d iscovered 
th a t  the  ship is  in  such a sta te  th a t  the  ow ner is 
n o t able to  take  her to  sea. T he n  the  o rde r came 
iro n ) th o  B oa rd  o f T rade, and i t  takes tw o  m on ths 
to  re p a ir  her. A f te r  th a t tim e  th e  sh ipow ne r 
says : “  Y o n  are bound to  take  h e r fo r  th e  res t o f 
th e  t im e .”  B u t  I  apprehend th a t  on no p r in c ip le  
co u ld  he say th a t. T h is  is  e n tire ly  d iffe re n t from  
a case o f a voyage cha rte r, w here th e  o n ly  question  
is  w h e th e r the  de lay is so g re a t as to  m ake i t  use
less to  prosecute th e  voyage to  its  in te n de d  end. 
I  cannot say th a t I  have th e  s lig h te s t d o u b t upon  
th e  p o in t ; the re fo re  the  j  udgm en t m u s t be set 
aside, and th e  ju d g m e n t entered fo r  th e  p la in t if f .

F ro m  th is  ju d g m e n t th e  de fendant appealed.
N ov. 15, 1876.—P h ilb r ic k ,  Q.C. and Webster fo r  

th e  appe llan t.— The question  here is  w h e th e r t im e  
is  o f the  essence o f th e  c o n tra c t ; th e  co n te n tio n  
fo r  the  de fendant is  th a t the re  was no co n tra c t fo r

2 B
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tw e lve  m on ths , b e g in n in g  a t a fixed  date. The 
co n d itio n  as to  the staunchness o f th e  sh ip  is n o t 
a co n d itio n  precedent, and th e  de lay was n o t such 
as to  com p le te ly  fru s tra te  th e  ob jec t o f th e  con
tra c t,  so as to  ju s t i fy  th e  p la in t if f ’s refusa l to  load. 
I f  the  ju d g m e n t of the  c o u rt below is  r ig h t  even 
a d a y ’s de lay w ou ld  have avoided th is  con trac t, 
and th a t  is in  co n tra d ic tio n  to  th e  c u rre n t of 

’’ a u th o r ity .  I f  the  p la in t if f  has any c la im , i t  is by 
a cross action , and even then  he cannot show th a t 
he has done a ll in  h is  pow er to  m it ig a te  th e  
damages b y  h ir in g  a vessel fo r  tw o  m ou ths  
d u r in g  w h ich  th e  sh ip  was delayed. T he y  c ited

Boone v . Eyre , 2 W.B1. 1312 :
Hare v. Rennie, 5 H . &  N . 19 ;
Tarabochia v. Hiclcie, 1 H. & N . 183 ;
Havelock v  Geddes, 10 East, 555 ;
Dimach  v. Corlett, 12 Moo. P. C. 199 ;
Behn v. Burness, 3 B. & S. 751 ;
Jackson v. Union M arine Insurance Companv, ante, 

vol. 2, p. 435 ; L. Rep. 8 C. P. 572 ;
Potter v. Rankin, ante, vol. 2, p. 65 ; L. Rep. 6 

H . of L. 83;
McAndrew  v. Chappie, L. Rep. 1 C. P. 643 ; 2 Mar. 

Law Cas. O. S. 239.
Crompton, {W a d dy , Q.C. w ith  h im ) fo r  the  

p la in tif! '.— T he  de fendan t con trac ted  to  su p p ly  a 
nam ed vessel in  a specified c o n d itio n  on a fixed  
date, he has fa iled  to  do th is , and th e  p la in t if f  is 
consequently  free  to  th ro w  u p  th e  cha rte r. The 
p la in t i f f  was n o t bound  to  co m m it h im s e lf to  
fresh  r is k s  by  h ir in g  ano the r vessel. T h is  breach 
goes to  th e  ro o t o f the  con tra c t, and fru s tra te s  
th e  p la in t i f f ’s ob ject in  h ir in g  th e  vessel.

Bradford v. W illiam s, L. Rep. 7 Ex. 259.
Webster in  rep ly .

C ur. adv. vu lt.
Jan . 22, 1877.— T he  ju d g m e n t o f K e lly ,  C .B  , 

M e llis h , L .J .,  and A m p h le tt,  J .A . was de live red  
b y

M e l l is h , L .J .— T h is  was an appeal fro m  a 
ju d g m e n t o f th e  Queen’s B ench D iv is io n  o rd e r
in g  a v e rd ic t w h ich  a t the  t r ia l  had been 
en tered  fo r th e  de fendant on a co u n te r-c la im  fo r  
921. to  be entered fo r  the  p la in t if f  fo r 301. p u r 
suan t to  leave reserved.

The defendant a d m itte d  th a t he owed the  
p la in t i f f  30Z., and the  o n ly  question  in  the 
cause was, w h e th e r th e  de fendant under th e  c ir 
cumstances p roved  a t th e  t r ia l  was e n tit le d  to  
succeed on a co u n te r-c la im  b y  w h ich  he sought 
to  recover damages fro m  the  p la in t i f f  on account 
o f th e  p la in t if f  h a v in g  refused to  pe rfo rm  a cha rte r- 
p a rty  he had en tered  in to  w ith  th e  défendant.

B y  th is  c h a rte r-p a rty  i t  was agreed th a t the 
de fendan t’s vessel, th e  Conquest, th e n  in  the  
p o r t  o f S underland , and bound fo r  Lo n do n , 
shou ld  be charte red  to  th e  p la in t i f f  fo r  tw e lve  
m on ths , fo r  as m any consecutive voyages between 
S u nde rland  and Lo n do n  as th e  said sh ip  cou ld  
e n te r upon  a fte r th e  com p le tion  o f the  then  
p re se n t voyage. T he  Conquest d u ly  com pleted 
h e r th e n  p resen t voyage, and re tu rn e d  to  S unde r
land  in  M a rc h  1875 O n th e  8 th  A p r i l  the  
de fendant gave notice  to  th e  p la in t if f  th a t  on th e  
9 th  A p r i l  th e  Conquest w o u ld  be ready to  receive 
h e r cargo, and i t  was a d m itte d  in  the  a rg u m e n t 
before us th a t the  year fo r  w h ich  th e  Conquest 
was charte red  began to  rn n  on the  9 th  A p r i l .  
T he  p la in t if f  endeavoured to  p rocu re  a cargo fo r  
th e  Conquest, b u t  fo r  some t im e  he was unable to  
p rocu re  one. H e  th e n  de te rm ined  to  load the 
Conquest on h is  ow n account, and on th e  20 th

A p r i l  gave notice  to  th e  m aste r th a t he was ready 
to  load. Before, how ever, any cargo  was a c tu a lly  
loaded, the o fficer o f  th e  B oa rd  of T ra d e  objected 
to  th e  vessel ta k in g  any cargo on board on 
account o f he r be ing  unseaw orthy , and on the  
7 th  M a y  a fo rm a l o rd e r was issued d e ta in in g  
th e  Conquest u n t i l  she was repa ired . Thereupon 
th e  p la in t if f ,  on th e  9 th  M ay, n o t b e in g  able to  ge t 
th e  vessel, gave no tice  to  th e  de fendant th a t  he 
resc inded  the ch a rte r. The  defendant proceeded 
w ith o u t de lay to  re p a ir  the  Conquest, and b y  the  
17 th  June  she was rep a ire d  and ready to  receive 
cargo, b u t th e  p la in t if f  refused to  load her.

These b e in g  the  circum stances o f th e  case, i t  has 
been decided by the Queen’s B ench D iv is io n , th a t 
the  p la in t if f  was ju s t if ie d  in  resc ind ing  the c h a rte r, 
and in  re fu s in g  to  load the  Conquest, and we are of 
op in io n  th a t th e ir  ju d g m e n t o u g h t to  be a ffirm ed .

I t  was a d m itte d  in  th e  a rgu m e n t before us, th a t 
the  year fo r  w h ich  the  Conquest was cha rte red  
comm enced on th e  9 th  A p r i l ,  and th a t the 
Conquest was n o t re a lly  ready to  receive cargo, so 
th a t  the p la in t if f  cou ld  have had the  use o f he r 
u n t i l  the  17 th  June, and the re fo re  the  question 
s im p ly  is : Is  a person who has agreed to  cha rte r 
a vessel fo r  tw e lve  m onths, com m encing  from  the 
9 th  A p r i l ,  bound to  w a it u n t i l  th e  17 th  June 
before  he ob ta ins  possession o f th e  vessel, and is 
he then bound to  take  he r fo r  a period  o f less 
than  ten m onths ? I n  o the r w ords, in  a cha rte r 
fo r  a s tip u la te d  tim e , is  the  t im e  o f th e  essence o f 
the con trac t, o r is the  ch a rte re r bound to  take  the 
tim e  specified in  the  ch a rte r?  W e  are of op in ion  
th a t  as in  a ch a rte r fo r  a voyage, th e  specified 
voyage w ou ld  be o f th e  essence o f the con trac t, 
and the  cha rte re r, i f  he cou ld  n o t have th e  use of 
the  vessel fo r the  specified voyage, w o u ld  n o t be 
bound to  take  he r fo r any o th e r voyage, so in  a 
ch a rte r fo r tim e , i f  th e  ch a rte re r cannot have the 
vessel fo r  th e  specified tim e, he is n o t bound to 
take  th e  vessel fo r  a sh o rte r tim e , o r  a substan
t ia l ly  d iffe re n t tim e , b u t th a t  i f  he cannot ge t the 
vessel fo r  the  specified t im e  he m ay th ro w  up 
th e  cha rte r.

I n  a ll con tra c ts  w h ich  are to  be m u tu a lly  
perfo rm ed, the  p a r ty  who c la im s perform ance 
m us t be ready to  p e rfo rm  h is  p a rt o f the 
con trac t, and cannot com pel th e  opposite  p a rty  
to  take  so m e th ing  su b s ta n tia lly  d iffe re n t fro m  
th a t w h ich  he con trac ted  to  g ive  h im . I f  
there  is an agreem ent to  se ll a hu n dre d  qua rte rs  
o f wheat, th e  purchaser is no t b ound  to  accept 
n in e ty  q ua rte rs , th o u g h  th e  p rice  o f w heat has 
fa lle n , and i t  is  fo r  h is  advantage  to  have the 
sm alle r q u a n tity . H e  can say, “ I  never agreed 
to  buy a q u a n tity  o f n in e ty  qua rte rs , and, the re 
fore , I  w i l l  n o t ta ke  th e m .”  So, in  the  present 
case, th e  p la in t if f  can say, “  I  never agreed to 
ch a rte r th e  Conquest fro m  th e  17 th  June  1875, to 
th e  9 th  A p r i l ,  1876, aud the re fo re  I  w i l l  n o t take  
h e r fo r th a t pe riod .

Severa l cases w ere  re fe rre d  to , b u t th e  only 
one o f th e m  w h ich  re la tó  to  t im e  charte rs 
was th e  case o f H avelock  v . Geddes (u b i sup.)> 
I n  th a t case, however, i t  was adm itte d  on 
th e  p lead ings, as is  repea ted ly  po in ted  o u t by 
L o rd  E lle n b o ro u g h  in  h is  ju d g m e n t, th a t the 
c h a rte re r had had the  use o f th e  sh ip , and th a t 
th e  action  was b ro u g h t to  recove r fre ig h t a c tu a lly  
earned, and the re fo re  th e  c o u rt no d o u b t he ld  th a t 
i t  was no defence th a t th e  sh ip  had n o t been
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repa ired  a t th e  com m encem ent o f th e  c h a rte r  in  
due t im e ; b u t i t  was n o t he ld  th a t a cha rte re r 
■who had cha rte re d  a vessel fo r  tw e lve  m on ths  is 
bound to  accept th e  use o f the  vessel fo r  a 
s u b s ta n tia lly  d iffe re n t pe riod , r o r  is any op in ion  
expressed to  th a t effect. The  o th e r cases w h ich  
■were c ite d  seem to  us to  have no bea ring  on the  
subject.

Brett, J .A .— I  agree, n o t on the  g ro u n d  th a t 
fhe re  is  in  such a c h a rte r a w a rra n ty  th a t a sh ip  
should be seaw orthy  on the  day when th e  ch a rte r 
18 to  commence, w ith  a r ig h t  to  re je c t th e  sh ip  i f  
th e  w a rra n ty  is n o t com p lied  w ith ,  n o r on the  
p rin c ip le  th a t  tim e  was the  essence o f the  c o n 
tra c t  ; b u t on the  g ro u n d  th a t, u nder the  c irc u m 
stances p roved  a t the  t r ia l ,  the  ju r y  m ig h t,  and 
tndeed shou ld , in  reason, have found th a t th e  sh ip  
w as n o t f i t  fo r  the  purpose fo r  w h ich  she was 
■chartered, and cou ld  n o t be made f i t  w ith in  any 
t im e  w h ich  w o u ld  n o t have fru s tra te d  th e  ob ject 
■°f the  adventu re . Judgm ent affirmed.

S o lic ito rs  fo r  appe llant, Lowlees and Co.
S o lic ito r  fo r respondent, H ic k in .

S IT T IN G S  A T  L IN C O L N ’S IN N .
Reported b y  J. P. A s p in a l l  and F . YV. B a ik e s , Esqrs., 

Barristers-at-Law.

M onday, M arch  12, 1877.

(B e fo re  James and M ellish , L .J J .,  and 
Baggallay, J .A .)

ON APPEAL PROM THE ADMIRALTY DIVISION.

T he Swallow.
C o llis io n — D um b barge— L ig h ts —In e v ita b le  acci

d en t—P rac tice— M a te r ia ls  f o r  appeal— Judgm ent 
° f  C ourt below— Costs.

w  hen a  co llis ion  occurs between a  dum b barge 
W ithou t ligh ts  ana  a steamer on a d a rk  n ig h t in  
the r iv e r  Thames, there is  no p resum ption  o f  law  
tha t the steamer is  to blame. I t  is in  a l l  cases 
Necessary f o r  those who allege negligence, causing  
a co llis ion , on the p a rt o f  another vessel, to 
P ro v e it.

a lie reasons f o r  ju d g m e n t o f  the C oun ty  C ourt 
Judge, as w e ll as f o r  th a t o f  the H ig h  C ourt, 
should be before the C ou rt o f  A ppea l when a  
fu r th e r  appea l is  a llow ed to th a t C ourt. 

t'Osfs not a llowed when the C ourt o f  A ppea l re 
versed the decision o f  the cou rt below, in  an  
aP p e a lfo r  w h ich  perm ission was necessary.

I f l i s  was an action  fo r  damage susta ined b y  the  
. um b barge S h in e  in  a co llis io n  w h ich  to o k  place 
did B la c k w a ll Reach, in  the  r iv e r  Tham es, on the 
sh' ^ an ' 1876, between th a t barge and th e  steam- 
Tf 'P  Sw allow , be long ing  to th e  General Steam 
^ a v ig a t io n  C om pany. I t  appeared th a t th e  barge 
. us. about 3 a.m., g o in g  dow n w ith  the  tid e , deeply 

’Jen w ith  a cargo of copper ore ; she had no lig h ts  
h ib ited . The  S w a llow  was com ing  up  th e  r iv e r  

V0J aSe fro m  O stend, th e  w eather was th ic k , 
k  u those on board th e  S w a llow  d id  n o t see th e  
t h ^ f 6 u n t ’ l  close to  he r, ow ing , i t  was a lleged, to  

e act  th a t th e re  was ano ther barge, l ig h t ,  and 
' e re f°re h ig h e r o u t o f th e  w a te r th a n  th e  

t h llne ’ co m ing  dow n beh ind  her, w h ich , in  
„  ®. darkness, rendered  the  R h in e  in v is ib le  
* t i l  i t  was too la te  to  avo id  a co llis ion . 

ai S ao°n  as the  l ig h t  barge was observed, r ig h t  
th  6 u be lm  o f th e  S w a llow  was po rted , and

c barge ha iled , and on the  R h in e  be ing  d is t in 

gu ished  the  eng ines o f th e  S w a llow  w ere reversed  
fu l l  speed ; nevertheless th e  S w a llow  s tru c k  th e  
barge and sunk her.

The  canse was o r ig in a lly  in s titu te d  in  the  C ity  o f 
London  C o u rt, and on the 4 th  J u ly  1876, came on 
fo r  hea ring  before M r.  C om m issioner K e r r  and 
na u tica l assessors, w hen, a fte r exam ina tion  o f 
witnesses, and a fte r con su lta tio n  w ith  th e  
n a u tica l assessors, th e  learned judge  gave ju d g 
m e n t fo r the  p la in tif fs , on the  g ro u n d  th a t  he was 
advised by th e  na u tica l assessors th a t th e  S w a llow  
was to  blam e, add ing , how ever, th a t  “  P oss ib ly , i f  
he had had to  decide the  m a tte r he m ig h t have 
come to  a d iffe re n t conc lus ion .”

P rom  th is  ju d g m e n t the  defendants appealed, 
and on the  2nd Dec. 1876, the  appeal came on fo r  
he a rin g  before  th e  ju d g e  of the  H ig h  C o u rt o f 
A d m ira lty ,  assisted by T r in i ty  M asters.

B u tt,  Q,C. and P h illim o re , fo r the appellants.
Cohen, Q .C. and H a ll ,  fo r  the  respondents.

S ir  R . P hillim ore .— T h is  is an appeal fro m  a 
ju d g m e n t o f M r.  C om m issioner K e r r ,  in  th e  C ity  
o f Lo n do n  C ou rt. T he  facts are v e ry  s h o rt and 
sim ple . T he  co llis ion  to o k  place between the  
steam sh ip  S w a llow  b e long ing  to  th e  G eneral 
Steam N a v ig a tio n  C om pany, and a barge called 
the  R h ine , on the  20 th  Jan., a t n ig h t,  when o ff 
B la c k w a ll P o in t, th e  steamer ran  dow n th e  barge. 
T he  papers la id  before the  co u rt show th a t th e  
learned  ju d g e  h im s e lf was o f op in io n  th a t the  
steam er was n o t to  blame, b u t as the  na u tica l 
assessors, w ho are a d m itte d  to  be com pe ten t to  
d ischarge  th e ir  d u ty , came to  the  conclusion th a t 
she was, he th o u g h t i t  r ig h t  to  obey th e ir  d ire c 
tions.

N ow , u n fo r tu n a te ly , the re  are no reasons stated 
w h y  th e  n a u tica l assessors came to  th is  con
c lus ion , and, in  th is  m ost u nsa tis fac to ry  sta te  o f 
th in g s , as fa r  as I  can g a th e r from  th e  a rgum en ts  
o f counsel and fro m  th e  evidence before us, i t  
appears to  be conceded th a t  the  barge was in  no 
w ay to  blame.

I  have ru le d  th a t i t  was n o t he r d u ty  to  c a rry  
l ig h ts  (TheO w en W a llis , an t.e ,\o l.2 , p. 206 ; L .  Rep. 
4 A d . &  Ecc. 175 ; 30 L . T . Rep. N .S . 41), and, w ith  
th a t exception, th e re  are no facts w h ich  show th a t 
she was in  any way to  blame. I t  is  a d m itte d  th a t  
th e  w ea ther was n o t such as to  ju s t i fy  a co llis ion , 
th a t bo th  the barge and th e  steam er were ju s tif ie d  
in  n a v ig a tin g  th e  r iv e r ,  and the re  was no fog th a t 
p reven ted  th e ir  seeing each o th e r a t such a d is 
tance as to  have enabled th e m  to  ta ke  p roper p re 
cautions. There is  no  d ispu te  as to  the  law  th a t  
i t  was th e  d u ty  o f the  steamer to  keep clear o f the  
b a rg e ; and, i f  th e  "barge was n o t to  blame, i t  
seems d if f ic u lt  to  avoid the  conclus ion th a t the  
a u th o r o f th e  co llis ion , th e  vessel in f l ic t in g  the  
b low , m u s t be th e  one in  fa u lt.

U n d e r these circum stances, I  do n o t th in k  
th a t  I  can reverse th e  sentence o f th e  co u rt 
below. I  say th is  because I  have looked, 
and w ith  some anxious cons idera tion , w ith  th e  
assistance o f th e  E ld e r B re th re n , a t the  ques
tio n  w h e th e r th e  la w  w ith  respect to  th e  n a v i
g a tio n  o f the  Tham es b y  barges shou ld  n o t u n d e r
go some a lte ra tio n , w h ich  is  a m a tte r  w e ll w o rth y  
o f considera tion  ; because i t  m ay w e ll be th a t  some 
regu la tions  m ig h t be made w ith  reg a rd  to  c a rry 
in g  lig h ts , and w ith  rega rd  to  th e  w eather when 
th e y  shou ld  c a rry  lig h ts . B u t, lo o k in g  to  th e  
e x is tin g  law, I  do n o t th in k  I  shou ld  be ju s t i-
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fied  in  re ve rs in g  th e  sentence o f th e  co u rt below, 
and, there fo re , I  d ism iss  the appeal w ith  costs.

I  w i l l  g ive  pe rm iss ion  to  appeal. I t  is ve ry  de
s irab le  th a t there  shou ld  be a fu r th e r  hea ring .

F ro m  th is  ju d g m e n t th e  defendants, owners o f 
th e  S w a llow , in  accordance w ith  th e  perm iss ion  
g ran ted , again appealed.

M a rch  12.— R ihf.Q .O .and C la rkson  fo rappe llan ts . 
— T he  tid e  was ru n n in g  down fo u r kno ts , and the  
steam er was on ly  com ing  up tw o  o r th ree  kn o ts  
an h o u r ove r th e  g ro u n d . She cou ld  n o t have come 
u p  m ore  c a re fu lly ; i f  she had  gone s low er she 
w o u ld  n o t have been u n d e r comm and. She had a 
good look ou t, b u t was p reven ted  from  seeing the  
I ih in e  in  consequence o f ano the r barge h ig h e r o u t 
o f  th e  w a te r, beh ind  and in  a lin e  w ith  her. 
U n d e r the c ircum stances i t  was th e  d u ty  o f the  
barge, fo r  th e  safe na v ig a tion  o f th e  r iv e r  by o the r 
vessels, to  m ake h e r p o s itio n  kn o w n  h y  some 
means. I t  is  tru e  th a t i t  has been decided th a t 
the  ru le s  as to  lig h ts  to  be ca rried  b y  ships do no t 
a p p ly  to  these dum b barges ; b u t th a t does no t 
re lie ve  the  barge fro m  th e  d u ty  o f in fo rm in g  o th e r 
vessels b y  some means o r ano the r o f he r p o s itio n , 
e.g., b y  w a v in g  a l ig h t  o r otherw ise. T he  f ir s t  
in t im a tio n  we had of h e r pos itio n  was a h a il fro m  
h e r to  p o rt o u r he lm , and im m e d ia te ly  the  o rder 
was g iven  on board  th e  S w a llow  “  ha rd  a p o rt,”  
b u t  i t  was a lready too la te  to  avo id  a co llis ion . 
T he  learned Judge  o f the  C ity  o f L o n do n  C o u rt 
d id  n o t h im se lf consider th a t any b lam e a ttached 
to  th e  S w allow , b u t a llowed h im s e lf to  be gu ided  
b y  h is n a u tica l assessors, ana th e  learned Ju d g e  o f 
th e  H ig h  C o u rt o f A d m ira lty  based h is  ju d g m e n t 
in  p a rt on a supposed concession th a t the barge was 
n o t to  b lam e, b u t  no such concession was made. I t  
was a rgued th a t a lth o u g h  th e  barge need n o t 
c a r r y  side lig h ts , y e t th a t she was bound to  show 
a l ig h t  o f some so rt u n d e r such circum stances. 
[J ames, L .J .— T he  fa c t o f a co llis io n  ta k in g  place 
does n o t necessarily  in vo lve  neg ligence .] T h a t is 
t r u e ; b u t here the re  was n o th in g  to  p re ve n t the  
barge show ing  a lig h t,  and i f  she had done so no 
c o llis io n  w o u ld  have happened. [James, L .J .— I  
do n o t kn o w  o f any express s ta tu te  th a t ob liges a 
ca rriage  u s in g  an o rd in a ry  h ig h w a y  a t n ig h t  to  
c a rry  lig h ts . ]  N o  ; b u t i f  a ca rriage  n o t c a rry in g  
l ig h ts  came in to  co llis ion  w ith  one h a v in g  lig h ts , i t  
w o u ld  be s tro n g  evidence o f neg ligence on the  p a rt 
o f  th e  one w ith o u t lig h ts . A t  a ll events, the re  is 
no  evidence o f neg ligence on th e  p a rt o f the  
steam er, and i f  a barge chooses to  n a v ig a te  th e  
r iv e r  under such cond itions  w ith o u t a l ig h t ,  she 
does so a t he r ow n r is k .

Cohen, Q.C. (w ith  h im  H a l l  and H a n n e n ), fo r  
respondents.— The law  does no t abso lu te ly , and in  
a l l  cases, requ ire  a steamer to  g e t ou t o f the  w ay of 
o th e r  vessels, b u t w hen a co llis io n  takes p lace, the 
onus o f p ro o f is on he r to  show th a t  she cou ld  no t 
have  avoided th e  co llis io n , and she has no t sa tis fied  
i t .  [M ellish , L .J .— D o  yo u  contend th a t i t  is  n o t 
necessary fo r  th e  p la in tif fs  in  such a case to  p rove  
neg ligence  on th e  p a rt o f th e  de fendant ?] The 
neg ligence  is  necessarily  in fe rre d  fro m  the facts. 
I f  the re  had been a p ro p e r lo o ko u t th e  barge 
w o u ld  have been seen sooner. A  w itness on shore 
says he saw i t  250 o r  300 yards o ff. I f  the  S w a llow  
had  exercised p ro p e r v ig ila n ce  th e  co llis ion  w o u ld  
n o t have o c c u rre d : those on board  he r w ere w e ll 
aw are th a t  the  tid e  was ru n n in g  dow n fo u r  k n o ts , 
and i f  th e y  were o n ly  s te m m in g  i t ,  as th e y  say,

tw o  kno ts , y e t th e y  k n e w  th a t  th e y  m u s t be ap
p roach ing  barges d r i f t in g  a t th e  ra te  o f s ix  kn o ts , 
and th a t is a s ta te  of th in g s  re q u ir in g  an a m o u n t 
o f cau tion  n o t exercised in  th is  case. T he  
n a u tica l assessor in  b o th  cou rts  below  considered 
th a t the  fac ts  p roved  showed neg ligence, and th e  
C o u rt o f A ppea l w i l l  hesita te  to  reverse a 
decision depending upon techn ica l na u tica l k n o w 
ledge. T he re  is  no d u ty  o r o b lig a tio n  on a barge to  
show a lig h t ,  and b y  do ing  so she w ou ld  be m ore  
l ik e ly  to  em barrass app roach ing  vessels th a n  by 
n o t d o in g  so. Those on board the  R h ine  d id  eve ry
th in g  th a t th e y  o u g h t to  d o ; th e y  ha iled  th e  
Bteamer to  ge t o u t o f the  way, and th e  fact o f her 
n o t d o in g  so establishes a p r im a  fa c ie  case o f 
neg ligence aga inst her. [James, L .J .—-The learned  
ju d g e  of th e  H ig h  C o u rt o f A d m ira lty  seems to  
th in k  th a t  the re  is  some question  o f law  in  th e  
case.] T h a t is  as to  the  d u ty  o f a barge to  show a 
l ig h t  u nder any circum stances, w ith  reference to  
h is  ow n decis ion th a t th e y  need n o t do so (The  
Owen W a llis , ante, vo l. 1, p. 206 ; L .  Rep. 4 A d . &  
Ecc. 175; 30 L .  T . Rep. N . S. 41.) [B aggallay, 
J .A .— I t  is  p roved  th a t th e  look-ou ts  were p ro 
p e rly  sta tioned  on board  the  S w a llow , aud  in  th e  
absence o f c o n tra d ic tio n , i t  m us t be assumed th a t  
th e y  d id  th e ir  d u ty .]

C larkson, in  re p ly , was stopped.
James, L .J .— D o th e  app lican ts  ask fo r  costs ?
Clarkson.— The appeal has been prosecu ted  b y  

th e  G eneral S team  N a v ig a tio n  Com pany as a 
question  o f p rin c ip le  ; i f  we succeed we are, I  th in k ,  
acco rd ing  to  the practice  o f th e  C o u rt, e n tit le d  to  
o u r costs, b u t  I  w i l l  no t press th e  c la im .

James, L .J .— T h is  case has come before  us in  a 
w ay w h ich  I  th in k  m ig h t deserve some rep rehen
sion. There  is, no doubt, a question  o f p rin c ip le  
in  th is  case so fa r  as th e  General Steam  N a v ig a 
tio n  Com pany is concerned. I t  is desirab le  in  
cases o f  th is  k in d , upon a question o f fact, th a t 
th e  reasons fo r  the  decis ion o f the  C o u n ty  C ou rt 
ju d g e , as w e ll as fo r  th a t  o f th e  ju d g e  o f th e  
A d m ira lty  C ou rt, on com ing  to  us shou ld  su ffi
c ie n tly  appear. W e  cannot he lp  say ing  th a t  
the  decision o f th e  C o u n ty  C o u rt was n o t in  
accordance w ith  th e  o p in io n  o f the ju d g e  who 
tr ie d  th e  case, because he th o u g h t h im se lf 
ob liged  to  decide i t  o therw ise  th a n  he w ou ld  
have done i f  he had had to  decide i t  in  a c o u rt 
o f com m on la w  as an o rd in a ry  case, u nder w h ich  
c ircum stances he w o u ld  have nonsu ited  th e  p la in 
t i f f .  One does n o t kn o w  to  w h a t e x te n t th e  
n a u tica l assessors gave th e ir  op in io n  to  h im  about 
the  co llis ion , acco rd ing  to  the  m a te ria ls  fu rn ish e d  
to  us, b u t  i t  is  c lea r th a t th e  learned ju d g e  oE th e  
C o u rt o f A d m ira l ty  en te rta ined  considerab le  d o u b t 
about th e  m a tte r, and we have g o t to  deal w ith  i t  
in  th is  w ay, n o t to  ove rru le  th e  decis ion o f th e  
A d m ira l ty  C o u rt, b u t to  rev iew  th e  decision» 
o f each cou rt.

N o w , o u r  assessors th in k  th a t, u n d e r th e  c ir 
cumstances, h a v in g  reg a rd  to  the  co n d itio n  o f 
th e  n ig h t  and th e  pos itio n  o f th e  vessel, i t  
re a lly  was a case o f  in e v ita b le  accident. I n  these 
cases th e  b u rth e n  o f p ro o f is on the  person who- 
alleges th e  neg ligence  on th e  p a rt o f th a t person 
o f th e  re s u lt o f whose acts he com pla ins. A n d  upon  
th e  evidence here, and w ith  the  assistance of ou r 
assessors, we are o f op in io n  th a t the  p la in t if f  ha» 
n o t d ischa rged  the  onus o f p ro o f on h im — th a t is> 
of p ro v in g  neg ligence on th e  p a rt o f th e  d e fen 
dants ; and the re  is  ve ry  s tro n g  evidence g iven  by
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those on board the S w a llo w , that they were using 
reasonable caution, going at a moderate speed, 
tnaking little  way, and having a proper look out; 
•^nd they gave further evidence that this particular 
barge was not seen, while another barge that was 
further off was seen by those on board the S w allow . 
W e  cannot helpcomiDg to the conclusion that the 
defendants have exonerated themselves, and that 
they ought to have had the judgment of the County 
C o u rt.

W ith  reg a rd  to  th e  costs of the  h e a rin g  of the 
tw o  appeals, the  la t te r  one o f w h ich  has been 
successful here— as i t  re a lly  has been a m a tte r of 
fa v o u r to  the  G eneral Steam N a v ig a tio n  C om pany 
to  a llow  them  a second appeal a t a ll— we th in k  th a t 
th e  ju s tic e  o f the  case w il l  be m e t b y  a llo w in g  
th e m  no costs, w h ile  re l ie v in g  th e  barge fro m  any 
«osts. T hé  o rde r fo r  paym en t o f costs w i l l  be d is 
charged .

M ellish , L .J . and B aggallay, J .A . concurred.
S o lic ito rs  fo r  appe llants, B a tlia m  and  Go.
Solicitors for respondents, F a rn fie ld .

HIGH COURT OF JUSTICE.

Q U E E N ’ S B E N C H  D I V I S I O N .
Reported by J. M . L e l y , Esq., and M. W . M cK e l l a r , Esq., 

Barristers-at-Law.

F rid a y , Jan . 19, 1877. 
Scrutton v. Childs .

C h a rte r-p a rty— Custom— W hether excluded by term * 
o f ch a rte r-p a rty— West In d ia  p o rts— P aym ent o f  
ligh terage , whether by sh ipow ner o r charterer.

^ h e p la in t if fs  agreed w ith  the defendant by charte r- 
p a rty  th a t the defendant's sh ip should, load a t 
Parbadoes , S t. K it ts ,  o r T r in id a d , a  f u l l  cargo o f  
West In d ia  produce, “  to be brought to and taken  

f r o m  alongside a t m erchant's r is k  and  expense." 
These words, w ith  others, were in  p r in t .  The 
ch a rte r-p a rty  also contained the w ords ( (cargo 
o t T r in id a d  as custom ary." These words, w ith  
others, Wc-re in  w r it in g .

dhe custom a t T r in id a d  is, th a t the sh ip  pays fo r  
the lighterage, and  the shipow ner a llow s the 
charterer the reasonable expense thereof. The 
defendant's sh ip loaded a t T r in id a d  in  the custo
m a ry  m anner, but the c a p ta in  refused to pa y  the 
Ig h 'e ro g e , whereupon the p la in t if fs  had to bear the
expense o f  i f :

*dcld, th a t the s tip u la tio n , “  cargo a t T r in id a d  as 
custom ary,"  w orked  an  exception to the s tip u la 
tio n  as to lo a d in g  a t m erchant's r is k , and  th a t the 
p la in t if fs  were en titled  to recover the lighterage  
f r o m  the defendant.

t i l l s  was a special case s ta ted  a fte r jo in d e r  o f 
under the Ju d ica tu re  A c t  1875, O rde r 

:? W X d V ., ru le  2, p u rsu a n t to  the  o rde r of 
D u d le y , J.

On o r about th e  26 th  Eeb. 1875, a charte r- 
P arty  was en tered  in to  between th e  p la in t if f  and 

defendant, be ing  a docum ent p a r t ly  in  w r it in g  
p a rt ly  in  p r in t ,  and, save as m entioned  in  the 

Second pa rag raph  o f the  case, as fo llow s :
[The written part is printed in italics.] 

Memorandum of charter.
r . London, 26th Eeb. 1875.

day mutually agreed between G. Childs, Esq., 
1 be good ship or vessel called the Elizabeth Childs, 

i \  of the measurement of 390 tons or thereabouts, now 
in the port of Greenock, and Messrs. Scrutton, Sons,

and Co., o f London, merchants, that the said ship, 
beiDg tight, staunch, and strong, and every way fitted 
for the voyage, shall with all convenient speed proceed 
to Barbadoes direct, fo r owners’ benefit, to load there or a t 
St. K itts  or T rin idad . Orders to be given at Barbadoes on 
a rriva l. Time occupied in  shifting ports not to count as 
lay days, or so near thereunto as she may safely get, and 
shall then and there load from the factors of the said 
merchants, at the customary places, a full and complete 
cargo of West India produce, t,o be brought to and taken 
from alongside at merchants’ risk and expense, with 150 
barrels, or equal thereto, for small stowage in tierces 
— -barrels. Small stowage shipped in excess of the 
stipulated quantity, at masters written request, to be at 
current rate, unless exceeding rate per charter-party.

Charterers have liberty to ship up 500 bags sugar at 
30s. per ton , which said merchants hereby bind themselves 
to ship not exceeding what she can reasonably stow and 
carry as aforesaid, and being so loaded shall therewith 
proceed to Queenstown, or any convenient port of call, 
for orders to discharge at one safe port in United King
dom. Three clear days to be allowed for transmission of 
orders, or lay days to "count, and discharge in such docks 
as charterers may appoint, or so near thereto as she may 
safely get, and deliver the same on being paid freight.

I f  loaded at Barbadoes, 42s. 6d. per ton of 20cwt. net deli
very for sugar or molasses, i f  ordered 
direct on signing b il l o f lading.

,, ,, 45s. i f  ca lling fo r orders. Other goods
in proportion. Five guineas g ra tu ity .

In  full of primage or pierage, and all port charges and 
pilotage the act of God, the Queen’s enemies, fire, and all 
and every other dangers and accidents of the seas, rivers, 
and navigations, of whatever nature and kind soever 
during the said voyage always excepted. The freight to 
be paid on unloading and right delivery of the cargo at 
two months date from report.

T h irty  running days (Sundays excepted) to be allowed 
the said merchants for loading at loading port and re
ceiving orders at port o f call homewards, to date from 
25th May  /75, if ready and required, days on demurrage 
(Sundays excepted) over and above the said laying days, 
at fourpence per register ton per day.

I f  not arrived at loading port and ready to load on or 
before the 25th Ju ly  ¡75, charterers’ agents have liberty 
to cancel this charter.

Sufficient money to be advanced the master for ordi
nary disbursements at loading port, at the current rate 
of exchange and free of commission, but subject to in
surance, to be deducted from the ship’s ire ght on settle
ment.

The master to give notice to charterers’ agents of the 
vessel being ready to receive cargo, and to sign bills of 
lading at any rate of freight required, without prejudice 
to this charter.

The charterers’ responsibility on this charter-party to 
cease as soon as the cargo is on board, except for such 
differences as may exist between the freight payable by 
bills of lading at the port of discharge and the freight 
due to the vessel by virtue of this charter-party. 
Penalty for non-performance of this agreement, estimated 
freight. The ship to be a idressed to and reported at the 
custom house by C. J. Brightman  and Co., London, or to 
their agents at the port of discharge, who are to receive 
a commission of five per cent, on this charter, which is 
due on signing this agreement, also on dead freight and 
demurrage, if any, with 2hi. per cent, for transacting 
ship’s business at loading port, and 21. 2s. for reporting 
inwards at port of discharge.

The vessel to be consigned to charterers’ agents, free 
of commission. Should the vessel return without a full 
cargo, the charterers are to have the benefit of any re
duction in the ordinary dock dues.

Should vessel load at St. K itts, fre ight in  that case to be 
43/9, i f  ordered direct, on signing b il l o f la d in g ; 2/6 
extra i f  calling fo r orders, and i f  vessel loads at T rin idad  
fre igh t to be 47/6, i f  to United Kingdom orders or direct, 
10 per cent, extra, i f  to Continent between Havre and 
Hamburgh, and a fu rth e r  2/6 per Ion i f  to St. Nazaire. 
Cargo to be loaded at T rin idad  as customary.

Sg. Scrutton, Sons, and Co. By authority.
27/ 2/75, per pro, C. J. Brightman and Co.

Witness ¿id. Charles E. Brightm an.
Sg. Charles E. Brightman.
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2. The  pa rties  are n o t agreed as to  w h e th e r the  
w ords “  to  be loaded,”  in  the las t clause, w ere or 
were n o t p a rt o f the  ch a rte r-p a rty , and th a t  ques
t io n  is one o f those to  be t r ie d  a fte r  the decision o f 
th e  special case.

3. The  p la in tif fs  a llege th a t th e  custom  a t the  
p o r t  o f T r in id a d , re fe rre d  to  in  the  la s t p a rag raph  
o f the  ch a rte r-p a rty , w he the r th e  w ords “  to  be 
loaded ”  were in  o r not, is a custom  th a t th e  sh ip  
pays fo r  the  lig h te ra g e  o f the  cargo from  the  shore 
to  the sh ip , and th a t  the sh ipow ner pays o r allow» 
to  th e  cha rte re rs  the  reasonable expenses o f a ll 
such ligh te rage , and th a t i f  the  ch a rte re r f ir s t  pays 
th e  same, the  sh ipow ner repays to  th e  c h a rte re r 
th e  am oun t so d isbursed, and th e  cost and expenses 
o f  in s u r in g  the  same, o r  to  the  lik e  p u rp o r t and 
effect, and th a t  in  consequence o f such custom  th e  
ra te  o f fre ig h t  between T r in id a d  and E n g la n d  is 
h ig h e r th a n  between E n g la n d  and o th e r W e s t 
In d ia  Is lands, where, b u t fo r  such custom , i t  w ou ld  
be the  same. T he  de fendant denies the  existence 
o f a n y  such custom , and he also denies th a t such 
custom , even i f  i t  ex is ted, was m eant to  be re fe rred  
to  b y  th e  c h a rte r-p a rty , and the  existence o f such 
custom  is  a question o f fact to  be tr ie d , b u t fo r the 
purposes o n ly  of th is  special case i t  is  to  be taken 
th a t  the  said custom , o r  a custom  to  the lik e  effect, 
existed.

4. T he  said sh ip  sailed fo r Barbadoes, in  accord
ance w ith  th e  said ch a rte r-p a rty , and loaded the  
agreed cargo  a t T r in id a d , and de live red  th e  same 
a t B r is to l.

5. The  said cargo was b ro u g h t to  the  sh ip  a t 
T r in id a d  in  fla ts  o r l ig h ts , and was loaded th e re 
fro m  in  th e  custom ary m a n n e r; and i f  th e  a lleged 
custom  existed, i t  is  s u b m itte d  th a t w h a t was done 
was in  accordance th e re w ith .

6. The  p la in t if fs  were p u t to  expenses fo r  such 
lig h te ra g e  a m o u n tin g  to  69Z. Is .

7. The agents of the  p la in t if fs  a t T r in id a d  ap
p lie d  to  the  cap ta in  o f the  said sh ip  fo r  paym en t o f 
th e  said sum o f 692. Is .

8. T he  cap ta in  o f th e  said sh ip  refused to  pay 
th e  said sum o r any p a rt thereof, and thereupon  
th e  agents of th e  p la in tif fs  p a id  the  said sum  o f 
692. Is ., and insu red  th e  sh ip ’s d isbursem ents, in 
c lu d in g  the  Faid sum o f 692. Is . a t a cost o f 22. 2s.

9. The  p la in tif fs  in  th is  ac tion  seek to  recover 
th e  said sum  o f 692. Is . and 22. 2s.

T he  question  fo r  th e  op in ion  o f th e  c o u rt is, 
w h e th e r, upon the  fac ts  above stated, and assum ing  
th a t  the  custom  is  as set o u t in  parag raph  3, o r to  
th e  lik e  effect, th e  p la in t if fs  w o u ld  be e n tit le d  to  
recover the  said sums from  the  de fendant?  F irs t,  
i f  the  w ords “  to  be loaded ”  were inc luded  in  the 
c h a rte r-p a rty  ? secondly, i f  the  said w ords, were 
n o t so inc luded  ? and, th ird ly ,  i f  in  e ith e r case th e  
p la in t if fs  w o u ld  be e n tit le d  to  recover. The  ques
tio n  o f the  existence o f the custom , and w ha t were 
th e  w ords o f th e  c h a rte r-p a rty  ( i f  the re  is a m a te r ia l 
d iffe rence  between the  tw o  cases), are to  be tr ie d  ; 
i f  no t, ju d g m e n t is to  be entered fo r the  de fendan t 
fo r  h is  costs.

A rb u lh n o t ( IF . G. H a rr is o n  w ith  h im ), fo r  the  
p la in tif fs , a rgued  th a t th e  custom  a t the p o rt o f 
T r in id a d  d id  n o t necessarily  c o n tra d ic t the  te rm s 
o f  th e  c h a rte r-p a rty , and th a t i f  i t  d id , the  w r it te n  
clause im p o r t in g  the  custom  o u g h t to  p reva il. H e  
re fe rre d  to

Hutchinson v. Tatham, 29 L. T. Rep. N. S. 103; L.
Rep. 8 C. P. 482 ; 42 L. J. 260, C. P.

[H e  was stopped by th e  c o u r t . ,

[Q.B. Div.

A . L .  S m ith , fo r  th e  defendant, a rgued th a t th e  
custom  m entioned  in  pa rag raph  3 o f the  ch a rte r- 
p a r ty  was n o t necessarily inco rp o ra ted  in  th a t 
docum ent, and th a t  i f  th e  c h a rte r-p a rty  were read 
as had been suggested on b e h a lf o f th e  p la in t if fs  
th a t w ou ld  be equ iva len t to  s t r ik in g  o u t the  w ords 
“  m erchan t’s r is k  ”  a ltoge the r. W r it te n  w ords do  
n o t ove rrid e  p r in te d  words.

McGee v. Lavell, 30 L. T. Rep. N. S. 169; L. Rep. 9' 
C. P.107; 4 3 L .J . 131, C.P.

M ellor , J .— T he  case o f McGee v . L o v e ll does 
n o t bear upon th is  p o in t. I n  th a t case the re  was 
a, fa ls a  dem onstratio. H e re  th e  pa rties  appear to  
have fo rg o tte n  to  s tr ik e  o u t th e  p r in te d  w ords 
w h ich  con trad ic ted  th e  w r it te n  ones, and th e  
question  fo r  us to  decide is, w h ich  is to  p re v a il o f  
tw o  co n tra d ic to ries  ? I  am of op in io n  th a t o u r ju d g -  
m en t o u g h t to  be fo r  the p la in tif fs .

L u s ii, J ., concurred.
Judgm ent f o r  p la in tiffs . 

S o lic ito rs  fo r  the  p la in t if fs ,  N ash  and  F ie ld .  
S o lic ito rs  fo r  th e  defendants, Ing ledew . Ince, and 

Greening.

Jan. 11,18, and  Feb. 9, 1877.
C o h n  v . D a v id s o n .

C h a rte r-p a rty—Im p lie d  w a r ra n ty — Seaworthiness  
— Tim e a t w h ich  i t  attaches— Commencement o f  
voyage.

The w a rra n ty  o f  seaworthiness im p lie d  in  a charte r 
p a rty  attaches a t the tim e o f  the sh ip ’s sa ilin g , 
an d  is  no t exhausted on the s h ip ’s proceeding in- 
a seaworthy cond ition  to her load ing  berth.

B y  a cha rte r-pa rty , defendant's ship was to proceed 
to a  good and safe place in  the r iv e r  o r dock as 
ordered, and there take on board a cargo o f cement 

fo x  the p la in t if f ,  and  proceed therexciih to p o rt o f  
discharge. She loaded accord ing to p la in t i f f ’s 
orders a t the u sua l w h a r f  f o r  suck cargo, where, 
however, she o f  necessity grounded a t low  water. 
F ro m  the tim e o f s a ilin g  she took in  w ate r, and  
a lthough she proceeded on her voyage, the w in d  
being f a i r ,  she foundered  ju s t  before reach ing her 
destination. The sh ip  was seaworthy when she 
commenced ta k in g  in  cargo, but not when she set 
s a il, and  she m ust therefore have received damage 
in  the course o f  load ing . The ju r y  fo u n d  the 
m aster innocent o f negligence.

H e ld , th a t the im p lie d  w a r ra n ty  o f  seaworthiness 
was not exhausted on the sh ip ’s proceeding to the 
w h a r f  u nder the agreement, but attached a t the 
tim e o f sa ilin g , when the u n d e rw rite rs ' r is k  
commenced.

T his  was an action upon a c h a rte r-p a rty , tr ie d  at 
L iv e rp o o l before L u sh , J. Leave was reserved  to  
th e  p la in t if f  to  m ove fo r  ju d g m e n t on th e  fin d in g s  
o f the  ju r y .  The  facts are s u ffic ie n tly  stated in  
th e  w r it te n  ju d g m e n t o f the  cou rt.

Jan . 11 and  18.— Herschell, Q.C. and C ro m p to n , 
fo r  th e  p la in t if f ,  m oved fo r ju d g m e n t on th e  leave 
reserved, and also m oved fo r  a new  t r ia l  on th e  
g ro u n d  th a t  th e  v e rd ic t was aga inst th e  evidence.

B usse ll, Q.C. and G u lly  showed cause fo r  th e  
defendants aga inst th e  m o tio n  and ru le .

T he  a rgum en ts  on b o th  sides are fu l ly  s ta ted  W 
th e  fo llo w in g  judgm en t.

C ur. adv. v u ll.
Feb. 9.— T he  ju d g m e n t o f th e  c o u rt (Mellor» 

L u sh , and F ie ld , JJ .) was de live red  by
F ie l d , J.— I n  th is  case the re  w ere tw o  m otions
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on the  p a rt o f the  p la in t if f ,  one fo r  ju d g m e n t 
under O rde r X L . ,  r .  2, and th e  o th e r fo r  a new 
t r ia l  on the  g ro u n d  of m is d ire c tio n .

The  action  was tr ie d  before L u sh , J., a t th e  
L iv e rp o o l W in te r  Assize o f 1875. I t  was b ro u g h t 
to  recover th e  sum  of 5001., b e ing  th e  va lue o f 
a cargo o f cem ent sh ipped by th e  p la in t if f  on 
board th e  Io la ,  o f w h ich  th e  defendants were 
th e  owners, and w h ich  foundered  w ith  the  cargo 
on board ¡d S t. A n d re w 's  B ay, on th e  21st M a y  
1875. The  cem ent was shipped u nder a cha rte r- 
p a rty  dated the  14th M ay  1875, and made beween 
th e  p la in t if f  and th e  m aste r o f th e  sh ip  (w h ich  was 
then  a t the  p o rt o f S underland ), and b y  the  te rm s 
o f i t  the  sh ip  was to  “ proceed to  a good and safe 
place o r  places in  th e  r iv e r  o r sou th  dock as 
ordered, and the re  fake  on board ”  the  cargo in  
question and proceed th e re w ith  to  D undee to 
discharge.

I t  appeared a t th e  t r ia l ,  th a t a t th e  t im e  o f 
the  execu tion  o f th e  c h a rte r-p a rty , th e  p la ic t i f f  
ordered th e  sh ip  to  load a t a w h a rf in  th e  r iv e r  
(w h ich  was p a rt o f th e  p o r t  o f S underland ) a t 
which w h a rf cem ent is  o ften  loaded, b u t w here 
a' l  vessels o f necessity g ro u n d  on  th e  m ud  a t 
every low  tide . The  sh ip  h a v in g  proceeded to  
the w h a rf in  obedience to  h e r orders, took  the  
cement on board on th e  19th and 2 0 th  M a y ; in  
the a fte rnoon  o f w h ich  la tte r  day (the  m aste r 
h a v in g  s igned a b i l l  o f la d in g  o f th a t date in  the  
usua l fo rm  in  pursuance of the  o rd in a ry  clause in  
the  c h a rte r-p a rty  re q u ir in g  h im  so to  do w ith o u t 
P re jud ice  to  th e  ch a rte r) she was tow ed o u t to  sea 
aQd set sa il on  her voyage.

H e r  pum ps w ere sounded on s ta r t in g , and 
she was fo u n d  to  have m ade about 18in. o f 
W ater; she was then  pum ped  o u t, b u t  in  about 
an h o u r she was fo u nd  to  have made 2 | f t .  o f 
Water, and in  consequence o f th is  a consu lta - 
t i° n  was he ld  between th e  m aster and th e  crew  
as to  th e  p ro p e r course to  be adopted, and i t  
was agreed th a t  i t  was b e tte r  to  proceed to  he r 
destination , as th e  w in d  was fa ir  and voyage 
no t ve ry  lo n g , ra th e r  than  re tu rn  to  p o rt w ith  a 
tQUl w ind .

she a cco rd in g ly  proceeded on h e r voyage, the 
Pumps b e in g  k e p t a t w o rk , and had reached S t. 
^ n d re w ’s B ay, w ith in  s ix  m iles  o f h e r place o f 
d ischarge, w hen  th e  w a te r h a v in g  overpowered 
her pum ps, she foundered about a m ile  and a h a lf 
r om the  shore.
, U nder these circum stances i t  was contended a t 

t ue t r ia l  on the  p a rt o f th e  p la in t if f  th a t the  loss 
° t  h is cem ent was caused b y  th e  sh ip  n o t be ing  
seaworthy, in  breach o f w a rra n ty  on th e  p a rt o f 
he sh ipow ner th a t she shou ld  be so, w h ich  the 

P 'a in tif f  a lleged was necessarily  to  be im p lie d  
r °m  th e  cha rte r.

I t  was c lear th a t th e  sh ip  was n o t in  fa c t sea
w o rth y  a t t.he tim e  she set s a i l ; and th a t as she 
Was found  to  be seaw orthy  w hen she commenced 
akiDg in  cargo,she m u s t have received damage in  
Ue course o f load ing . T he  de fendantcon tended th a t 
ne im p lie d  w a rra n ty  was thereupon  satisfied , and 

at  th e  whole d u ty  o f th e  sh ipow ner the nce fo rth  
a® to  take  due and reasonable care, and th a t 
uder these c ircum stances o f th e  case the  m aster, 
no had no reasonable means o f asce rta in ing  the  
'atence o f th e  defect w h ich  rendered  h e r unsea- 

o rth y , w-as the re fo re  n o t g u ilty  o f an y  w a n t o f 
I?  in  s e tt in g  sa il in  h e r th e n  co n d itio n , 
these  p ropos itions  were denied b y  th e  p la in t if f ,

w ho fu r th e r  set up th a t, even i f  th e y  were tru e , th e  
m aste r was fu r th e r  g u i l ty  o f neg ligence  in  p ro 
ceed ing on h is  voyage ins tead  o f re tu rn in g  to  
p o rt, a fte r  he had d iscovered th e  unseaw orth iness 
o f h is  ship.

E vidence  was g iven  a t th e  t r ia l  on b o th  sides 
su p p o rt and co n tra d ic tio n  of these p ropos itions, 
and a t the  close of the  evidence L u s h , J . le f t  th e  
fo llo w in g  questions to  the  ju r y  :

1. W as th e  Io la  seaw orthy a t th e  t im e  she com 
menced ta k in g  in  cargo?

2. W ere  th e  defendants g u ilty  o f neg ligence  in  
send ing  h e r to  sea in  th e  c o n d itio n  in  w h ich  she 
was ?

3. W as th e  cap ta in  g u ilty  o f neg ligence  in  n o t 
re tu rn in g  to  p o rt ?

I n  answer to  these questions the  ju r y  found,
F irs t ,  th a t she was seaw orthy  a t the  tim e  she 

commenced ta k in g  in  th e  ca rg o ;.
Secondly, th a t the  defendants were n o t g u i l ty  o f  

neg ligence in  send ing  her to  sea in  th e  c o n d itio n  
in  w h ic h  she was ;

T h ird ly ,  th a t  th e  cap ta in  was n o t g u i l ty  o f 
neg ligence  in  n o t re tu rn in g  to  po rt.

U pon  these fin d in g s  th e  learned ju d g e  gave the  
p la in t if f  leave to  m ove to  e n te r ju d g m e n t fo r  500L 
i f  such a w a rra n ty  as was a lleged  was to  be im 
p lie d , and i f  i t  app lied  under the  c ircum stances o f 
th e  case, and th e  p la in t i f f ’s m o tio n  fo r ju d g m e n t 
was made u n d e r th is  leave.

U pon  th e  a rg u m e n t before us, M r.  H e rsche ll, 
in  s u p p o rt o f i t ,  re lie d  upon th e  ru le  o f law  la id  
down by th is  D iv is io n  in  the  case of K o p ito ff  v. 
W ilson  {ante, p. 163 ; L . R ep. 1 Q. B . D iv . 380; 
34 L .  T . Rep. X .  S. 677), decided since th e  t r ia l  o f 
th is  cause, “  th a t in  w ha tever w ay a con
tra c t fo r  the  conveyance o f m erchand ize  be 
made, w here  the re  is no agreem ent to  th e  
c o n tra ry , the  sh ipow ner is  by th e  n a tu re  o f th e  
co n tra c t im p lie d ly  and necessarily he ld  to  w a rra n t 
th a t the  sh ip  is  good, and is  in  a co n d itio n  to  
p e rfo rm  th e  voyage then  about to  be undertaken , 
o r  in  o rd in a ry  language is seaw orthy, th a t is, f i t  
to  m eet and undergo  th e  p e rils  of th e  sea and 
o th e r in c id e n ta l r is k s  to  w h ich  she m u s t o f 
necessity be exposed in  th e  course o f th e  voyage ;”  
and he contended th a t, a lth o ug h  th e  ju r y  had 
fo u nd  th a t th e  Io la  was seaw orthy  a t the  tim e  o f 
h e r p roceed ing  to  th e  w h a rf in  question, he r 
a d m itte d  unseaw orth iness a t  th e  t im e  o f he r 
s a ilin g  fro m  th e  w h a rf was a breach o f th is  
w a rra n ty  w h ich  e n tit le d  h im  to  recover. H e  also 
contended th a t a s im ila r  w a rra n ty  was to  be 
im p lie d  from  the  b i l l  o f la d in g  w h ic h  was made 
on the  20 th  M ay, ju s t  before she sailed. M r .  
R ussel, on th e  p a rt o f th e  defendants, d id  n o t 
d ispu te  th e  p r in c ip le  la id  dow n in  K o p ito ff  v . 
W ilson, b u t  re ly in g  upon th e  f in d in g  o f the  ju r y  
th a t  the sh ip  was seaw orthy  fo r  th e  voyage w hen 
she proceeded to  the  w ha rf, he said th a t w a rra n ty  
a ttached, and was exhausted a t th a t  t im e ; th e  
p roceeding fro m  the  spot in  th e  p o rt o f  S unde r
la n d  a t w h ich  she lay  a t th e  t im e  o f th e  execu tion  
o f th e  ch a rte r to  the  loa d in g  b e rth  be ing, he 
said, an act done u n d e r th e  ch a rte r w h ich  fo rm ed  
th e  com m encem ent o f the  pe riod  a t w h ich  th e  
w a rra n ty  a ttached ; and he then  argued in  accord
ance w ith  th e  E n g lis h  ru le  o f law  on th a t head, 
th a t  i f  th e  w a rra n ty  was thence once com plied  
w ith ,  subsequent unseaw orth iness, no t caused b y  
the  neg ligence  o f th e  m aste r, d id  n o t g ive  th e  
sh ippe r any r ig h t  o f action . H e  was unable  to
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c ite  any a u th o r ity  d ire c t ly  app licab le  to  t l ie  case 
of a co n tra c t o f ca rriage  fo r f ix in g  the app lica tion  
o f  the  w a rra n ty  w ith in  th e  above ru le  a t th is  
p a rt ic u la r  s ta g e ; th e  cases he re fe rre d  to  in  
su p p o rt o f h is  co n ten tio n  be ing  in  t r u th  (as was 
observed d u r in g  the a rg um en t) cases in  w h ich  the  
co u rt, in  co n s tru in g  a p a rt ic u la r  in s tru m e n t, p u t 
a p a rt ic u la r  co n s tru c tio n  upon the  m ean ing  o f the 
w ord “  voyage,”  as used w ith  reg a rd  to  the  ex
cepted p e rils , u n d e r th e  p a rt ic u la r  c ircum stances 
o f  th e  case : (B u rlie r  v. Me Andrew  18 0 . B . N . S., 
759 ; 2 M ar. L a w  Cas. O. S. 305 ; Bruce  v . N ico lo - 
p u lo , 11 E x . 129); o r decided th a t upon the  con
s tru c t io n  o f the  in s tru m e n t then  u nder d iscussion, 
th e  w a rra n ty  o f class was lim ite d  to  a w a rra n ty  o r 
rep resen ta tion  a t the  tim e  o f u s ing  th e  words, v iz ., 
th e  execu tion  o f th e  ch a rte r-p a rty , and d id  n o t 
con tin ue  th ro u g h o u t th e  voyage.

H e  contended, how ever, upon  p rin c ip le , th a t the 
w a r ra n ty  shou ld  be he ld  to a ttach  a t th a t period, 
because th e  proceed ing  fro m  w here th e  sh ip  
la y  a t th e  tim e  o f th e  execu tion  o f the 
c h a rte r-p a rty  to  the  lo a d in g  b e rth  as ordered 
was the  f ir s t  act done under the  c h a rte r, and was 
e q u iva le n t to  th e  com m encem ent o f th e  r is k  
w h ic h  in  cases w here  an analogous w a rra n ty  is 
im p lie d  between th e  u n d e rw r ite r  and the assured 
is the  point, o f t im e  a t w h ic h  the  w a rra n ty  is to  be 
com p lied  w ith .

B u t  we th in k  a reference to  th e  p rin c ip le s  la id  
dow n in  those cases, and re g a rd in g  m ercan tile  con
venience, w h ich  in  c o n s tru in g  m erca n tile  m a tte rs  
is  a th in g  a lw ays to  be regarded, th a t th is  con ten 
t io n  cannot be supported.

L e t  us f i r s t  consider w h a t is th e  n a tu re  and 
o b je c t o f the  w a rra n ty  o f seaworthiness, and under 
w h a t c ircum stances i t  is im p lie d .

T he  m erchan t has goods w h ich  he considers he 
can dispose o f a t a p ro f it  a t a d is ta n t p o rt, and 
h a v in g  selected h is home p o rt from  w h ic h  to  
despatch them , he engages o r  de live rs  h \s  goods 
to  a sh ip  upon w h ich  he m ay w ith  reasonable 
safety e ffect th e ir  tra n s p o rt to  th e ir  place o f d e s ti
na tion .

H a v in g  m ade h is  co n tra c t o f  carriage, and the  
law  h a v in g  im p lie d  fo r h im  th e  w a rra n ty  o f the 
sh ipow ne r th a t the  sh ip  is f i t  to  m eet the  o rd in a ry  
p e r ils  o f th e  voyage, the  m erchan t then  insures 
h im se lf aga inst those p e rils  by the  o rd in a ry  m arine  
p o lic y .

N o w  n o th in g  can be c learer than  th a t upon 
such  a p o licy  the  w a rra n ty  o f  seaworthiness fo r  the 
voyage, w h ich  he, as th e  assured, comes u n d e r in  
l ik e  m an n e r b y  im p lic a tio n  to  the  u n d e rw r ite r, is 
a w a rra n ty  th a t  th e  sh ip  is o r sha ll be seaw orthy  
a t the  tim e  o f s a ilin g  on i t .  T h a t is the  p o in t a t 
w h ic h  th e  r is k  commences, and a t w h ich  th e  
w a r ra n ty  attaches, and is by  the  law  o f E n g la n d  
exhausted. N o  degree o f  seaw orth iness fo r  the 
voyage a t any tim e  a n te r io r  to  th e  com m encem ent 
of th e  r is k  w i l l  be o f any a v a il to  th e  assured, 
unless th a t seaworth iness ex is ted  a t th e  tim e  o f 
sa ilin g  fro m  the  home p o rt o f load ing . A s  the re 
fo re  the  m erchan t in  a case lik e  the  presen t w o u ld  
n o t  be e n tit le d  to  recover ag a in s t h is  u n d e rw r ite r, 
b y  reason of the  breach o f w a rra n ty  in  sa ilin g  in  
an unseaw orlhy  sh ip , i t  w ou ld  fo llo w  th a t i f  the  
w a rra n ty  to  be im p lie d  on th e  p a rt o f the  s h ip 
ow ne r is to  be exhausted by h is  h a v in g  the  sh ip  
seaw orthy  a t an a n te r io r period, the  m erchan t 
w o u ld  lose th a t  com ple te  in d e m n ity  by means o f 
th e  tw o  con trac ts  taken  toge the r, w h ic h  i t  is the
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u n ive rsa l h a b it and p ractice  o f m e rc a n tile  m en to  
endeavour to  secure. Seaw orthiness is w e ll u n d e r
stood to  mean th a t  m easure o f fitness w h ich  th e  
p a rt ic u la r  voyage o r p a rt ic u la r  stage o f the voyage 
requ ires . A  vessel, seaw orthy fo r  p o rt and even 
fo r lo a d in g  in  p o rt, m ay be, w ith o u t any breach o f  
w a rra n ty  w h ils t  in  p o rt, unseaw orthy  fo r the 
voyage (A nnen  v. Woodman, 3 T aun t. 299) ; b u t 
i f  she p u t to  sea in  th a t state th e  w a rra n ty  is 
broken .

N o w  th e  degree o f seaworthiness w h ich  th e  
m erchan t requ ires  is seaworthiness fo r the voyage, 
and su re ly  the  m ost n a tu ra l period a t w h ich  th e  
w a rra n ty  is to  a ttach  is th a t a t w h ich  the p e rils  
are to  be encountered w h ich  the  sh ip  is  to  be 
w o r th y  to  meet.

T he  sh ip  is d u r in g  he r stay in  p o rt, and w h ils t  
load ing , and w hen  she sets sa il on h e r voyage in  
th e  custody and possession and under the  c o n tro l 
o f the  m aster and  crew , and i t  is m ost reasonable 
and convenien t to  im pose upon those who have 
the  best means o f k n o w in g  th e  d u ty  o f asce rta in 
in g  he r cond ition , a t th a t c r it ic a l t im e  when she 
is about to  meet the  pe rils  w h ich  i t  is the  o b je c t 
o f a ll pa rties  th a t she shou ld  be prepared to  
meet.

T h is  be ing  o u r v ie w  o f  the  case, i t  is n o t neces
sary fo r  us to  express any op in io n  upon the  sub
s id ia ry  questions raised by M r. H e rs c h e ll; b u t 
w ith  reference to  the  m o tion  made by h im  fo r  a 
new t r ia l  on  the  g ro u n d  o f m isd ire c tio n  in  re g a rd  
to  th e  question  o f the  a lleged neg ligence  o f the 
m aste r in  no t re tu rn in g  to  p o rt on the  d iscovery of 
the  vessel leak ing , we th in k  i t  r ig h t  to  add th a t 
we have read c a re fu lly  the  evidence, th e  su m m in g  
up o f the learned ju d g e , and the  com m ents ot 
counsel b y  w h ic h  the  evidence was po in ted  and 
shaped, and we see no reason w hatever, lo o k in g  
a t th e  conduc t and course o f  the  t r ia l ,  to  d oub t 
th a t the  learned ju d g e  q u ite  s u ff ic ie n tly  exp la ined  
to  th e  ju ry , and th a t  ttie  ju r y  fu lly  understood , 
w h a t was the question  they  had to  decide. The  
resu lt the re fo re  w i l l  be th a t under M r. H e rsch e ll’s 
m otion  we en te r ju d g m e n t fo r the  p la in t if f  fo r  th e  
sum  o f 5001., and d ischarge  h is  ru le  fo r  a new tr ia l .

Judgm ent f o r  p la in t if f■

S o lic ito rs  fo r  p la in t if f ,  M aples, Teesdale, and  Co.
S o lic ito r  fo r  defendant, J. W. H ic k in .

C O M M O N  P L E A S  D IV IS IO N .
Beported b y  S. H a r s , Estp, Barrister-at-Law.

Jan . 31 and F ,b . 14, 1877.
Barwick v. Burnt eat, Brown, and Company.

S h ip p in g — C h a rte r-p a rty— B i l l  o f  la d in g — C on
s tru c tio n — Cesser o f  charterer s l ia b i l i t y  on load 
in g — F re ig h t.

A  cha rte r-pa rty  p rov ided  f o r  the cesser o f  l ia b i l i t y  
o f  B . an d  Co., the charterers o f  a sh ip , on load ing  
an d  paym en t o f  advance fre ig h t  a t p o r t  o f  sh ip 
m ent. B. a nd  Co. were consignees o f  the cargo, 
and  the b ills  o f  la d in g  made the cargo de live r
able “  unto  order o r assigns, he o r they p a y in g  
f re ig h t and other cond itions as tie r c h a rt- r-p a rty . 
The cargo was d u ly  loaded and  the advances pa id- 
i n  a n  action  f o r  balance o ffre ig h t aga inst B . and  
Co.

H e ld , that, they were n o t lia b le , th e ir  l ia b i l i t y  
on the ch a rte r-p a rty  ceasing on tlio  completion of

B a k w ic k  v. B u r n ye a t , B rown, a n d  C o m pan y .
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the load ing , and  no new l ia b i l i t y  being created 
by the b i l l  o f  lad ing .(a )

D e m u r r er  to  rep ly .
T h is  action  was b ro u g h t to  recover 24L 15s. 3d., 

R balance o f fre ig h t  due fo r  th e  carriage  of a cargo 
o f coal fro m  C a rd iff to  Rouen. The  de fendants 
^ e re  cha rte re rs  and also consignees o f cargo. 
T h e  s ta tem en t o f defence alleged th a t th e  lia 
b i l i t y  o f th e  c h a rte re r had, under th e  cha rte r- 
p a rty , ceased when the  sh ip  sailed.

The  m a te r ia l p a rt o f the  c h a rte r-p a rty  set 
o u t in  the  sta tem en t o f defence was as fo llow s : 

Freight to be paid at the rate of 8s. per ton of 20ewt. 
R® weighed out at port of discharge, payable as follows : 
'One-third (if required) in oash on signing shippers’ b ills 
of lading, less 21 per cent, fo r alt charges, and the re
gain ing in  oash at current rates of exchange, less 2 per 
oent. discount on the completion of rig h t delivery of the 
■cargo.

Burnyeat, Brown and Co.’s liability to cease when the 
®hip is loaded, and advance of freight with demurrage at 
■Cardiff paid. The captain to sign shipper’s bills of lad- 
» g  for the cargo within twenty-four hours after the 
«“ip is loaded, &e. Ship to have lien on cargo for 
"eight, &o.

The s ta tem en t o f defence then  a lleged th a t the 
Vessel was d u ly  loaded in  accordance w ith  the  
ch a rte r-p a rty , and th a t  a ll advance, f re ig h t,  and 
■demurrage, &e., had been d u ly  paid a t C a rd iff , and 
’th a t a ll cond itions  had been fu lf i l le d  necessary to  
'^n tit le  the  defendants to  be freed fro m  th e ir  
la b i l i t ie s  u nder the  c h a rte r-p a rty .

To th is  defence the  p la in t if f  rep lied , a d m itt in g  
jjhe c h a rte r-p a rty  as set ou t, and the  due pe r
form ance of th e  va rious s tip u la tio n s  the reo f by 
fhe  defendants, b u t a lle g in g  l ia b i l i t y  to  pay the  
'fre ig h t c la im ed under th e  b i l l  o f la d in g  s igned by 
'fhe m aste r under the  c h a rte r-p a rty , and w h ich , 
■*0 fa r as m a te ria l, was as fo llow s :

Shipped in good order and well conditioned by J. B. 
wyrrier, in and upon the good ship called The German 
~anperor s.s., whereof is master for the present voyage 
Bixon . . , 1093 tons . . . coal . . . which are to be 
delivered . . . unto order or to assigns, he or they pay- 

freight for the same and other conditions, as per 
charter-party, &c.

To th is  re p ly  the  de fendant dem urred .
- Wood H i l l ,  fo r  the  d e m u rre r.— W hen  there  

a d iffe rence between the c h a rte r-p a rty  and 
'[be b i l l  o f la d in g , i t  is  th e  fo rm e r w h ich  is 
™ s ta n d — Wegener v . S m ith  (15 C. B. 285). 
Jfhere an indorsee o f a b i l l  o f la d in g  was 
“ Cld liab le  to  pay th e  dem urrage  by the  te rm s  of 
“ e c h a rte r-p a rty , the  b i l l  o f la d in g  m a k in g  the 

Soods d e live rab le  to  o rde r “ aga inst paym en t o f 
he agreed fre ig h t,  and o th e r cond itions o f the  
fa r te r -p a r ty , ”  one o f w h ich  was th a t dem urrage  

i.f' auy), shou ld  be paid. H e re  the ch a rte re r's  
J R u ility  ceased w ith  th e  s a ilin g  of the  sh ip , 
^ fu e n  there  is  a c h a rte r-p a rty , and a subsequent

I f  this decision were to be carried to its logical 
wh* iU*i°n ’ 110 charterer under such a charter party, 
he ° v,U:i<i kills °f lading and was consignee of the cargo 

shipped, would be liable for freight, and the only 
he a master would have of enforcing* payment would 
I t  d keeping the cargo until he had received payment, 
con t  n°i- seem to have been suggested by or to the
.„a Urt that the existence of the right of lien under the 
^  after-party and the bill of lading, the act of the 
RCo Pr 'n delivering without enforcing his lien, and the 
•jl ePtance of delivery by the consignees, taken toge- 
Pav ?fea,ted an implied contract by the consignees to 
"thei k * f l ig h t  on their getting the oargo. The fact of 

being also charterers could scarcely affect their 
a ^ under Bueh an implied contract, which arose at 

“ “ sequent period.—E d .

b i l l  o f la d in g  in  pursuance o f th a t ch a rte r-p a rty , 
the r ig h ts  o f  th e  pa rties  are governed by the 
c h a rte r-p a rty , and n o t b y  the b i l l  o f la d in g . Take 
th e  case o f a sh ip  cha rte red  a t a fixed  rate , and th e  
ch a rte re r a fte rw a rds  finds th a t  he cannot t i l l  h is 
sh ip  a t th a t ra te , b u t g ives b ills  o f  la d in g  a t a 
low er rate , the re  the  b il ls  oE la d in g  do n o t fo rm  a 
new  co n tra c t between th e  ch a rte re r and  s h ip 
owner.

Maclachlan on Shipping, p. 480 ;
Faith  v. Fast In d ia  Company, 4 B. & Aid. 630 ;
McLean v. Fleming, ante, vol. 1, p. 160; L. Rep. 2 

H . L. (Sc.) 128.
L a n yon , fo r the p la in t if f .— M y  con ten tion  is th a t 

the re  are here tw o  con trac ts , one between the  sh ip 
ow ner and the  cha rte re r, and th e  o th e r between 
th e  sh ip -ow ner and the cons ignor. T he  ch a rte r- 
p a rty  says the  defendants’ l ia b il i ty  is to  cease w ith  
the load ing  o f the  sh ip  ; the  b ills  o f la d in g  say i t  
is to  con tinue  u n t i l  th e  fre ig h t  is pa id , fo r  the 
cargo is to  be de livered to  them , th e ir  o rde r o r 
assigns. A n d  i t  has been he ld  th a t, w here the  
ch a rte r-p a rty  s tipu la tes  th a t the ch a rte re r’s 
l ia b i l i t y  is to  cease upon the lo a d in g  o f the  sh ip , 
b u t th e  lie n  is to  rem a in , the ch a rte re r is d is 
charged b u t th e  consignee con tinues lia b le .

K is li v. Cory, ante, vol. 2, p. 543; 32 L. T. Rep.
N . S. 670; L. Rep. 10 <J.B. 559;

French v. Gerber, L. Rep. 1 C. P. D. 737. (See post.)
T he  w ords “  o r o th e r co n d itio ns ,”  mean “ pe r

fo rm in g  a ll o th e r co nd itions ,”  th a t is, the  ch a rte re r 
is tc  pe rfo rm  a ll cond itions aga inst h im se lf.

Gray v. C arr, ante, vol. 1, p. 115; 25 L. T. Rep. 
N. S. 215 ; L. Rep. 6 Q. B. 522, 555;

McLean v Fleming, ante, vol. 1, p. 160.
Wood H i l l ,  in  rep ly .

C ur. adv. v u lt.
F tb .  14, 1826.— Denman J .— The p la in t if f  con

tended th a t the b i l l  o f la d in g  was a d iffe re n t 
co n tra c t from  th a t con ta ined  in  the ch a rte r- 
p a rty , th a t i t  im posed upon th e  defendants a 
g re a te r l ia b il i ty  than  d id  th e  c h a rte r-p a rty , 
and th a t from  the l ia b il i ty  upon i t  th e y  are 
n o t absolved by th e  ch a rte r-p a rty . H a v in g  
looked a t a l l  the  cases c ite d  by the counsel on bo th  
sides, i t  appears to  me th a t none o f th e m  bear 
exac tly  upon the  present case. They a ll  tu rn e d  
upon the  l ia b il i ty  of a cha rte re r in  respect of dead 
fre ig h t,  and the re fo re  th ro w  l i t t le  l ig h t  upon  the  
present case.

H e re , th e  c h a rte r-p a rty  does no t say th a t th e  
c h a rte re r ’s, b u t B u rn ye a t, B ro w n , and Co’s., lia -  
b i ' i t y  is to  cease. Those w ords are s tro n g e r to  
release the  defendants than  the  words used in  the  
fo rm e r cases, here th e  v e ry  names o f th e  p e r
sons to be released are made use of.

I  do no t, however, decide upon th a t g ro u n d  ; b u t 
upon th e  e ffect o f the tw o  docum ents taken  
toge the r. T he  b il l o f la d in g  re fe rs to  the ch a rte r- 
p a rty  in  these words, “  pay ing  fre ig h t  fo r the  same 
and  o th e r co nd itions  as p e r c h a rte r-p a rty .”  R e
ference m ust, the re fo re , be had to  th e  cha rte r- 
p a rty  fo r a ll cond itions as to  paym en t o f f re ig h t,  
&c. The  c h a rte r-p a rty  te lls  us when the re  is to  
be a cesser o f  l ia b il i ty  o f the  defendants, when the  
cargo is loaded and th e  advances o f fre ig h t  pa id  
and th e  b ills  o f la d in g  are ready to  be signed, 
and p rovides fo r  e v e ry th in g  be ing  ready fo r  a 
se ttlem en t o f fre ig h t on the  la n d in g  of th e  cargo. 
The  m ean ing  of a ll these co n d itio ns  is to  p reven t 
the  l ia b il i ty  o f the  defendants c o n tin u in g  a fte r 
the  loa d in g  is com ple te  and a ll advance fre ig h t and 
demurrage have been paid. A l l  these things were
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done, and a ll  o th e r co n d itio ns  p recedent were pe r
fo rm ed  by the  defendants, and I  am  the re fo re  
o f op in ion  th a t th e  d e m u rre r  is good.

A s  to  th e  cases c ited , F rench  v . Gerber ( L .  Rep. 
1 C. P . D . 737 ; and see post) appears to  me to  be 
th e  nearest to  t h is ; and the re  i t  was he ld  th a t 
docum ents of th is  so rt m us t be construed  accord
in g  to  th e ir  p la in  m eaning. The  d ic ta  in  fo rm e r 
cases as to  the c h a rte re r ’s l ia b i l i t y  u n d e r the  b i l l  
o f la d in g  and c h a rte r-p a rty , are shaken b y  the r e 
cen t case o f S a n g u in e lt i v. P a c ific  Steam N a v ig a 
t io n  Com pany (ante. p. 300; 46 L .  J. 105, Q .B .; 35 
L .  T . Rep. N . S. 658). The  tw o  docum ents are 
to  be read toge the r, and th e  cond itions  “  as pe r 
c h a rte r -p a r ty ”  refers to  the co nd itions  as to  pay
m e n t o f f re ig h t,  one o f w h ich  is  th e  cesser o f 
l ia b i l i t y  o f the  defendants. H ence the  defendants 
are e n t it le d  to  ju d g m e n t ou th e  dem u rre r.

D e m urre r a llowed.
S o lic ito rs  fo r th e  p la in t if f .  O live r and B otte re ll.
S o lic ito rs  fo r the  defendants, lng ledew , luce, and 

Greening.

A D M IR A L T Y  D IV IS IO N .
Beported by J a m e s  P. A s p in a l l  and F. W .  E a ik e s , Esqrs., 

Barristers-at-Law.

N ov. 25 and  28, 1876.
T h e  C y n t h ia .

Damage— C ollis ion  entering dock— Dock-m aster’s 
a u th o r ity — Negligence o f person in  charge o f  
sh ip— The H arbours, Docks, and  P ie rs  Clauses 
A c t  1874 (10 Viet. c. 27), ss. 52, 53, 63— The 
London  and S t. K a th a r in e ’s D ock A c t 1864 
(27 Sf 28 Viet. c. c lx x v iii.)  s. 122— The St. 
K a th a rin e ’s Dock Act 1825 (6 Gso. 4 c. cv.) 
ss. 100, 101.

W hen a vessel enters docks w ith  the perm iss ion  
and  under the genera l d irections o f  the dock- 
master, and w i< h in  the space over w hich h is  
a u th o r ity  by statute extends, those on board o f  
her are bound to use diligence and  care to c a rry  
out the d irec tions o f  the dockm as ltr in  such a 
m anner as to avo id  do ing damage to other vessels.

T h is  was a cause o f damage in s t itu te d  in  the  C ity  
o f L o n do n  C o u rt, b y  th e  ow ner o f th e  s k if f  E m ily ,  
aga ins t th e  M ersey S team ship Com pany (L im ite d ) , 
th e  owners of th e  steam ship C yn th ia , fo r  in ju r ie s  
susta ined  by th e  E m ily ,  th ro u g h  th e  alleged 
neg ligence of those on board the  C yn th ia , w h ils t 
th e  la tte r  vessel was g o in g  fro m  th e  r iv e r  in to  the 
S t. K a th a rin e ’s D o ck  on the 25 th  N o v . 1875. The  
case was heard b y  M r. C om m issioner K e r r  on the  
20 th  A p r i l  1876, w hen, a fte r th e  exam ina tion  o f 
th e  w itnesses, and th e  dockm aster, in  cross-ex
am ina tion , h a v in g  s ta ted  th a t i f  a rope had 
been made fa s t to  a buoy to  ease th e  vessel in  
i t  w o u ld  have been o f no use, and he w ou ld  
have o rdered  i t  to  be le t  go, th e  learned  ju d g e  
gave ju d g m e n t fo r  the  defendants w ith  costs, 
on th e  g ro u n d  th a t  the dock com pany were lia b le  
fo r  the  damages, and n o t the  owners o f the 
C yn th ia , th a t vessel be ing  a t the  tim e  and place of 
th e  acc iden t w ith in  the d is tr ic t  over w h ic h  th e  
a u th o r ity  o f the  dockm aste r extends : b u t f in d in g  
th a t  the  s k if f  was ly in g  in  a p rope r place, th a t 
n e ith e r th e  dockm aste r n o r th e  p ilo t  knew  th a t 
she was ly in g  there , b u t th a t  th e y  m ig h t have 
k n o w n  i t  i f  they  had looked, th a t had they  been 
aware o f i t  th e y  cou ld  and w o u ld  have g ive n

orders, w h ich  w o u ld  have avoided the  co llis ion . 
P ro m  th is  ju d g m e n t th e  ow ner o f th e  E m ily  
appealed, and on th e  25 th  N o r .  1876 th e  appeal 
came on fo r  hearing .

T he  s ta tu tes  on w h ich  th e  a rg u m e n t as to  th e  
c o n tro l o f the  dockm aste r tu rn e d  were th e  H a r 
bours, D ocks, and P ie rs  Clauses A c t  1847 (10 Y ic t .  
c. 27.)

Sect. 2. The expression “ The Special Act,” used in 
this Act, shall be construed to mean any Act which 
shall be hereafter passed authorising the construction or 
improving of an harbour, dock, or pier, aDd with which 
this Act shall be incorporated . . . .  and the expression 
‘‘ the prescribed limits,” used with reference to the 
harbour, dock, or pier, shall mean the distance measured 
from the harbour, dock, or pier, or other local limits (if 
any) beyond the harbour, dock, or pier, within which the 
powers of the harbour master, dock master, or pier 
master, for the regulation of the harbour, dock, or pier, 
shall by the special Act be authorised to be exeroised. 
. . . .  The expression “ the harbour master,” shall mean, 
. . . .  with reference to any such dock, the dockmaster.

Sect. 52. The harbour master may give directions 
for all or any of the following purposes (that is to say): 
“ Tor regulating the time at which and the manner in 
which any vessel shall enter into, go out of, or lie in or 
at the harbour, dock, or pier, and within the pre- 

. scribed limits (if any), and its position, mooring, or 
unmooring, placing, and removing, whilst therein :
For regulating the position in which any vessels shall take 
in or discharge its cargo or any part thereof, or shall 
take in or land its passengers, or shall take in or deliver 
ballast within or on the harbour, dock, or pier :
&o., &c.

Sect. 53. The master of every vessel within the harbour 
or dock, or at or near the pier, or within the prescribed 
limits (if any), shall regulate such vessel according to the 
directions of the harbour master, made in conformity 
with this and the special A c t ; and any master of a vessel 
who, after notice of any such direction by the harbour 
master served upon him, shall not forthwith regulate 
snch vessel according to such direction, shall be liable to 
a penalty of not exceeding 201.

Sect. 63. As soon as the harbour or dock shall be so 
far completed as to admit vessels to enter therein, no 
vessel, except with the permission of the harbour master, 
shall lie or be moored in the entrance of the harbour or 
dock, or within the prescribed limits, and if the master 
of any vessel either place it  or suffer it  to remain in the 
entrance of the harbour or dock, or within the prescribed 
limits, without such permission, and do not, on being 
required so to do by the harbour master, forthwith pro
ceed to remove such vessel, he shall be liable to a penalty 
not exceeding 51., and a further sum of 20s. for every 
hour that such vessel shall remain within the limits 
aforesaid, after a reasonable time for removing the same 
has expired after such requisition.

T he  London  and & t. K a th a r in e ’s D o ck  A c t  1864 
(27 &  28 Y ic t .  c lx x v iii.

Sect. 3. Incorporates The Harbour, Dock, and Piers 
Clauses Act 1847 (10 Yict. c. 27), except certain sections.

Sect. 10. Repeals, in te r a lia , The St. K a th a r in e ’s Dock 
Aet 1825 (6 Geo. 4, o. cv.)

Sect. 11. Saves, in te r a lia , certain sections of the St- 
Kathaiine’s Dock Aet 1825 (6 Geo. 4, c. cv.), set out in 
Sell. 4, part 2, from the general repeal of sect. 10.

Sect. 122. No ship or vessel shall lie at any of tbs 
buoys, or make fast to any of the dolphins, mooring posts 
or mooring craft of the amalgamated company in the 
river Thames, save only such as are intended to go into, 
or which within one hour last past came ont of, the docks» 
basins, looks, or cuts, except with the special permission 
of one of the dockmasters of the amalgamated company; 
and every master, pilot, or other person having the 
charge or command of any ship or vessel lying or moored, 
or having made fast to any of the buoys, dolphins, ?r 
mooring posts or craft, shall remove therefrom the sh'P 
or vessel under his command within one hour after being 
required so to do by the dockmaster or hiB assistants, or 
failing therein shall for every such offence forfeit not 
exceeding 20s. for every hour the ship or vessel remain® 

. at any of the buoys, dolphins, or mooring poBts, or oral* 
I after the requisition.
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Sch. 4, part 2 (in te r a lia ) (6 Geo. 4, c. cv.) St. 
Katharine Docks Act, 1825. Sect. 100. And be i r, fur
ther enacted, that as soon as the said intended dock or 
docks, basin, and locks are so far completed as to admit 
ships, vessels, or craft to enter therein, no ship, lighter, 
harge, craft, boat, or other vessel shall lie within one 
hundred yards of the entrances of the said docks unless 
for the purpose of coming in or going out of the said 
docks, so that at all times the entrances may be kept 
clear and without obstruction, and over such space the 
dockmaster or dockmasters shall have control so far as 
relates to the placing or transporting, removing or stop
ping ships, barges, lighters, crafts, boats, and other ves- 
sols, any law, statute, or usage to the contrary notwith
standing : Provided, that nothing herein contained shall 
extend to prevent any ship or vessel, lighter or craft 
from lying in the river Thames alongside of any wharf or 
wbarfs within the said distance of one hundred yards for 
the purpose of loading or discharging, so nevertheless as 
hot to impede or obstruct the entrance into of departure 
from the said docks, basins, locks, or cuts.

¡Sect 101. And for the better making and preserving 
a free and clear passage and entrance from the river 
Thames into and out of the said docks, for all ships, ves
sels, lighters, barges, crafts, and boats of every descrip
tion, be it further enacted, that if any master or other 
Person having the charge or command of any ship, lighter, 
barge, craft, boat, or vessel of any description whatso
ever, Bhad place or permit or suffer the same to remain 
111 the river Thames within one hundred yards of any 
entrance to the said docks, basins, or cuts, or any of them, 
except as aforesaid, and shall not immediately on being 
thereunto required by the said dockmaster or dock- 
masters remove such ship, lighter, barge, craft, boat, or 
other vessel, every such master and other person so 
effending shall for every such offence forfeit and pay any 
®hm not exceeding 51., and also any sum not exceeding 
“0*. for every hour that such obstruction shall remain 
after such notice; and in case the master or other person 
having the command of such ship, lighter, barge, craft, 
boat, or vessel, shall not remove such ship, lighter, 
barge, craft, boat, or vessel immediately upon being re
paired so to do, it  shall be lawful for the said dockmaster 
0F dockmasters and his or their assistants to remove the 
same.

Webster, w ith  h im  TV. P il lim o re ,  fo r  appe llan ts . 
~~The fa c t th a t  t.he C y n th ia  was w ith in  the lim its  

w h ich  those on b oa rd  are bound to  obey the  
1 aw fu l comm ands o f  the  dockm aste r, does no t 
re lieve them  fro m  the  o b lig a tio n  o f ta k in g  o rd i
na ry  and p rope r p recau tions fo r the  safe ty of o the r 
■vessels. T he  dockm aste r g ives an o rd e r w h ich  
t “ ey are bound to  obey, b u t the m ethod in  w h ich  
J'ney ca rry  i t  o u t is on th e ir  ow n re s p o n s ib ility  ; 
r ere the re  was neg ligence in  the  m ethod  o f ca rry - 
lDg  i t  o u t ; hud th e y  g o t a w arp  o u t to  ease the 
stern  o f the  C yn th ia  in , th e  accident w ou ld  n o t 
have happened. T he y  o u g h t to  have foreseen the 
c°nsequenees o f com ing  in  in  th e  w ay th e y  d id , 
and are responsib le fo r  damage a r is in g  fro m  th e ir  
ilrS ligenoe  in  so com ing  in :  ( TheBelgic(arite,p.34<3;

L . T . Rep. N . S. 929.) The  case o f The B ilb o a  
;Lush. 149; 1 M a r. L a w  Oas. 0 .  S. 5) is  no t 
m  p o in t ;  the re  the  question  was, w h e th e r the 
co llis ion  was occasioned so le ly b y  the  fa u lt  o f the 
dockm aster. The  tru o  ru le  is th a t la id  dow n by 
tbe J u d ic ia l C om m ittee  of the  P r iv y  C ounc il w ith  
r ®speot to  th e  du ties o f the  crew  o f a vessel in  
charge of a p ilo t em ployed b y  com pu ls ion  o f la w ; 

Jh o rd e r to  e n t it le  the  owners to  the benefit o f 
!Je exem ption  from  lia b il i ty ,  th e y  m us t p rove th a t 

j. ® damage, fo r  w h ich  i t  is  sought to  m ake them  
lab!e was occasioned exc lus ive ly  by th e  d e fau lt o f 
?e p ilo t. I t  is  n o t enough fo r  them  to  p rove  th a t 
here was fa u lt  o r neg ligence in  the  p ilo t— they 

hat prove, to  the  sa tis fac tion  o f the  c o u rt w h ich  
a® to  t r y  the question , th a t the re  was no de fau lt 
hatever on th e  p a rt o f the  officers and crew  of 

ne ir vessel, o r any o f them , w h ich  m ig h t have

been in  an y  degree conducive to  the  d a m a g e :”  
(The Io n a , L .  Rep. 1 P. C. 426, 432; 16 L .  T . Rep. 
N . S. 158; 2 M ar. L a w  Cas. O. S. 479.)

M ilw a rd ,  Q.C. and Bruce  fo r  respondents.—  
The c o llis io n  to o k  place w ith in  th e  space over 
w h ich  the  dockm aste r’s c o n tro l by  the  H a rbou rs , 
D ocks and P ie rs  Clauses A c t  (10 V ie t .  c. 27), 
s. 52. and th e  Lo n do n  and St. K a th a rin e ’s D ock 
A c t  1864 (27 &  28 V ie t .  c. c lx xv iii.) ,s ch e du le  4, p a rt 
2 (6 Geo. 4, c. cv., ss. 100, 101) e x te n d s ; those 
on "board th e  C y n th ia  were, there fo re , ob liged  to  
obey h is orders, and d id  s o ; had th e y  done an y 
th in g  he d id  n o t order, they  w ould  have been 
sub ject to  a p e n a lty : (The B ilbo a , L u sh . 149, 
1 M ar. L a w  Cas. O. S. 5 ; The E xc ls io r, L . Rep. 2 
A . &  E . 268 ; 19 L . T . Rep. N . S. 87 ; 3 M ar. L a w  
Cas. O. S. 151 ; The Broeder T row , 17 J u r. 94.) 
Those on board  the C yn th ia  cou ld  no t see the  E m ily  
as they  were co m ing  in to  dock, and those in  charge 
o f th e  E m ily  m us t have been aw are o f th e  fact, 
and shou ld  have made th e ir  presence know n . The  
B elg ic  (ante, p. 348; 35 L .T .R e p .N . S. 929) is  n o t in  
p o in t; the re  the  dockm aste r gave no order, b u t the  
m aste r o f the  sh ip , a c tin g  on h is  ow n responsi
b i l i t y ,  accepted a suggestion w h ich  he o u g h t to  
have seen w o u ld  re s u lt in  a co llis ion . The damage 
is a lto g e th e r too rem ote. The C yn th ia  cou ld  n o t 
have foreseen b y  any p o s s ib ility  th a t damage 
w ou ld  re s u lt fro m  th e  w ay she came in to  dock. 
I f  th e y  had  g o t o u t a w a rp , w ith o u t th e  dock- 
m asters’ orders, th e y  w ou ld  have b locked th e  dock’s 
entrance, and caused them selves and o th e r vessels 
to  lose a tide , and m ig h t have been liab le  fo r 
dem urrage  to  them .

Webster, in  re p ly , re fe rred  to  Scott v. Shepherd  
(S m ith ’s Lead. Cas. 6 th  ed it. p. 417) to  show than 
th e  damage was n o t too rem ote.

C ur. adv. vu lt.
N ov. 28, 1876.— S ir  R . P hillimore.— T h is  is  

an appeal from  the  C ity  o f Lo n do n  C ou rt.
A  sm a ll s k iff ,  th e  E m ily ,  was ly in g  undernea th  a 

crane on the S t. K a th e rin e ’s w h a rf in  th e  r iv e r  
Tham es, ta k in g  on goods, and outs ide  o f h e r lay  
a steam er ca lled the V ig ilan t. O uts ide  th e  V ig i
la n t  lay tw o  barges. A  steamer called the C yn th ia , 
com ing  in to  th e  S t. K a th e rin e ’s dock, fe l l  w ith  
he r p o rt side aga inst the  barges, d rove  th e  barges 
in to  the V ig ila n t,  b re a k in g  he r bobstay and her 
fig u re  head, and also d r iv in g  the V ig ila n t  in to  
th e  s k iff ,  to  w h ic h  she d id  considerable damage. 
The  learned ju d g e  found  as a fa c t th a t th e  s k if f  
was in  no w a y  to  blam e, and had a r ig h t  to  re 
cover aga inst th e  dock com pany, b u t n o t aga inst 
th e  C yn th ia , aga ins t w hom  the  ac tion  was b rou g h t. 
I n  h is op in io n  th e  C yn th ia  was bound by th e  
sta tu tes  to  w h ich  I  w i l l  p rese n tly  re fe r, s t r ic t ly  
to  obey orders o f th e  dockm aster, and to  take  
no measures except those w h ich  he p rescribed  ; 
th a t those orders b ro u g h t about the  eo llis ion , and 
the re fo re  th e  C yn th ia  was no t to  blam e, and he 
d ism issed h e r fro m  the  su it.

There are tw o  po in ts  ra ised fo r  m y  considera
t io n  : f irs t, was the  C yn th ia  g u i l t y  o f negligence 
w h ich  caused th is  co llis ion  w ith  the s k if f ;  secondly, 
was she re lieved  fro m  re s p o n s ib ility  by  be ing 
u n d e r the  co n tro l o f th e  dock com pany, whose 
o rders  she obeyed.

A s  to  th e  f ir s t  p o in t, I  have con ferred  w ith  the  
T r in i ty  M aste rs,and  w il l  sta te  th e ir  op in ion , in  w h ich  
I  agree. I t  is to  th is  effect. T he  C y n th ia  o u g h t to  
have had a rope passed to  the  m idd le  buoy, to  
have been used i f  necessary. I f  she was found
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to  be s w in g in g  on th e  barges, th e  rope w ou ld  
have enabled he r to  keep he r q u a rte r  o ff the 
barges. She was d ro p p in g  up w ith  the tide , and 
s w in g in g  a longside o f th e  barges. The  p ilo t  saw 
th a t he w ou ld  come in to  co llis ion  w ith  the  barges, 
and po in ted  i t  ou t to  th e  dockm aste r. The 
p ilo t  had no r ig h t  to  ca lcu late on to u ch in g  the 
barges so l ig h t ly  as n o t to  cause damage to  them  or 
to  vessels on the  o the r side o f them . W ith  respect 
to  th e  pos ition  o f th e  sk iff, we th in k  th a t she was 
n o t in  an im p ro p e r place, b u t in  th e  exercise o f 
h e r c lear r ig h t  in  ly in g  w here she was. A s  to  
a con ten tion  th a t  i f  a rope  had been the re  the  
C y n th ia  cou ld  n o t have g o t in  th a t tide , in  th e  
f ir s t  place th a t w o u ld  n o t ju s t ify  he r in  do ing  
dam age to  ano the r vesse l; in  th e  second place, 
th e  T r in i ty  M asters are o f a w h o lly  d iffe re n t 
o p in io n , th in k in g , on th e  co n tra ry , th a t the  rope 
w o u ld  have assisted the  C yn th ia  to  go in  w ith o u t 
squeezing  o r dam ag ing  any o th e r vessel.

A s  to  the second p o in t the 10 V ie t .  c. 27. s. 52, and 
th e  local A c t  o f the  Lo n do n  and St. K a th e rin e  
D o ck  (27 &  28 V ie t .  c. c lx x v ii i) ,  Sch. 4. p a rt I I . ,  
are re lie d  upon by  the  respondents. The la tte r  
A c t  extends the  d istance w ith in  w h ich  the h a r
b o u r m as te r’s a u th o r ity  can be exercised to  a 
h u n d re d  yards. T he  fo rm e r s ta tu te  prov ides 
th a t the  h a rb o u r m aste r m ay g ive  d irec tio n s  fo r  
T eg u la tin g  th e  tim e  a t w h ich , and th e  m anner 
in  w h ich , any vessel sha ll en te r in to , go o u t of, o r 
l ie  in  o r a t th e  ha rbour, dock, o r  p ie r, and w ith in  
th e  p rescribed  lim its  ; th a t is  to  say, the  h a rb o u r 
m as te r’s a u th o r ity  extends to  th e  m anner in  
w h ich  th e  vessel is  to  en te r th e  dock, and her 
p o s it io n  w hen th e re in , and fo r  a disobedienco to 
h is  d irec tions , th e  53rd section imposes a penalty  
o f  20/., b u t th e  A c t  d id  not, in  m y  ju d g m e n t, 
in te n d  to  exem pt th e  p ilo t  o r  ca p ta in  of the  vessel 
fro m  th e  d u ty  of n a v ig a tin g  he r w ith  p rope r 
ca u tio n , so fa r  as o the r vessels are conce rned ; 
in  o th e r w ords, th e  orders o f th e  ha rbou r 
m aste r are to  be executed w ith  care, and no t 
n e g lig e n tly , as in  the  presen t case.

I n  th e  analogous case of exem ption  from  l ia b il i ty  
b y  reason o f h a v in g  a p ilo t  on board, i t  has been 
h e ld  b y  the  P r iv y  C ounc il th a t  in  c o n s tru 
in g  the  P ilo tage  A c ts  i t  is  n o t enough fo r  the  
ow ners to  prove th a t the re  was fa u lt  o r  npgligence 
in  th e  p ilo t, they  m u s t p rove  to  the sa tis fac tion  o f 
th e  co u rt w h ich  has to  t r y  the  question th a t the re  
w as no d e fau lt w ha tever on the  p a rt o f the  officers 
and crew  o f th e ir  vessel, o r a n y  o f them , w h ich  
m ig h t  have been in  any degree conducive to  the 
■damage: (The Io n a , 16 L .  T . R ep. N . S, 158; 
L . Rep. 1 P. 0 .  4 32 ; 2 M ar. L a w  Cas. O. S. 479).

T he  a u th o r ity  o f the  B ilb o a  was c ite d  by the 
respondents (Lu sh . 149; *1 M ar. L aw  Cas. O. S. 
5), b u t th a t  was a case decided on d e m u rre r. 
I  have looked  a t th e  papers and fin d  th a t  th e  
defence was as fo llo w s : “  A n d  the defendants’ 
p ro c to r  says, th a t  before and a t the  t im e  of 
th e  damage com pla ined o f, those on board the 
B ilb o a  were a c tin g  u n d e r th e  d irec tions g iven  
b y  th e  dockm aste r o f th e  said V ic to r ia  Docks, 
fo r  th e  said vessel to  en te r th e  said docks, 
■and w ith in  th e  aforesaid l im its  o f the  a u th o r ity  
o f  th e  said dockm aster, and th a t  the  said 
dam age, i f  occasioned b y  any m ism anagem ent 
o f  th e  B ilboa , was sole ly occasioned by the  de fau lt 
o f  th e  said dockm aste r, and th a t  the  owners o f 
th e  said vessel were n o t responsib le  in  la w  fo r the  
«ame.”  I t  was a d a tu m  in  th a t  case th a t the
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damage was occasioned so le ly by  the  dockm aster, 
whereas in  th is  case i t  appears th a t the  damage 
was n o t caused so le ly  b y  th e  orders of th e  dock- 
m aste r, b u t b y  carelessness in  th e ir  execution.

I  m u s t reverse the  sentence o f th e  co u rt below, 
and pronounce th e  C y n th ia  to  blam e fo r  th is  c o ll i
sion. Costs fo r  appe llant.

S o lic ito r  fo r  the  p la in t if f ,  J. A . F a rn jie ld . 
S o lic ito rs  fo r  the  respondents, F lu x  and Co. 
[ N o t e .— T he  recen t case in  the  H ouse o f L o rds  

on com pu lso ry  p ilo tage  ( Clyde N a v ig a tio n  Com
p a n y  v. B a rc la y , L . Rep. 1 A p p . Cas. 790; see post), 
in  w h ich  the  ju d g m e n t in  The Io n a  (16 L .  T . Rep. 
N . S. 158 ; L .  Rep. 1 P . C. 426), quo ted  in  the 
above ju d g m e n t is com m ented on, was n o t at 
th is  tim e  repo rted. T he  e ffect o f th a t ju d g m e n t is, 
w here th e  defence o f com pulsory p ilo ta g e  is set up, 
to  th ro w  th e  onus o f p ro v in g  c o n tr ib u to ry  n e g li
gence on the p a rt o f the  sh ipow ner on the  p la in 
t i f f ,  instead  o f re q u ir in g  the  sh ipow ner to  prove 
th a t he acted e n t ire ly  in  obedience to  the p ilo t ’s 
o rde rs .]

Feb. 14 and  15, 1877.
The Julia Fishee.

C o llis io n — C ounter c la im — S ecurity  f o r  costs by 
defendant—■P ractice .

A  de fendant in  a co llis ion  cause m ak ing  a counter
c la im  f o r  the damage sustained by his own vessel, 
m ust, i f  he be resident out o f  the ju r is d ic t io n , give 
security f o r  the costs, not m erely o f  his counter
c la im , but o f  the whole action.

I f  lie make de fau lt in  g iv in g  security  f o r  costs p u r 
suan t to order, he w i l l  have h is countercla im  
dismissed.

This was an actiou  of c o llis io n  b ro u g h t on behalf 
o f th e  ow ners o f th e  N o rw e g ian  barque VeloX 
aga inst th e  barque J u lia  F ish e r  fo r  the  recovery 
o f damages caused by a co llis io n  between the 
tw o  vessels on 2nd A u g . 1875.

The owners o f bo th  vessels were res iden t abroad, 
o u t o f th e  ju r is d ic t io n . The  J u lia  F ish e r  was 
arrested, and her owners appeared and gave ba il 
in  th e  sum  o f 29501., w h ich  was the fu l l  va lue o f 
th e  vessel. The  owners o f the  J u l ia  F ishe r  
req u ire d  the p la in t if fs  to  g ive  s e cu rity  fo r  the 
costs o f the  action, w h ich  was g iven  to  the  am ount 
o f 300/. The  p la in t if fs  then  de livered th e ir  state
m en t o f c la im  a lle g in g  th a t the co llis ion  occurred by 
th e  neg ligence o f th e  J u lia  F ishe r, and c la im in g  
damages. The owners o f the J u lia  F ishe r  the re 
upon  de livered a s ta tem ent o f defence and coun
te rc la im , d e n y in g  th e  neg ligence o f th e  J u lid  
F is lie r, and a lle g in g  the neg ligence to  be th a t of 
the  Velox, and c la im in g  damages aga inst the Velox 
in  respect o f the  co llis ion , The  owners o f th 0 
Velox were then  re q u ire d  to , aud d id  g ive  bail, in  
th e  sum of 5001. to  answ er the  damage sustained 
b y  the  J u lia  F ishe r. A  sum m ons was then  taken 
o u t on behalf o f the  p la in tiffs  (the owners o f the 
V tlo x ), ca llin g  upon  the defendants (the  owners ot 
th e  J u lia  F ishe r) to  show cause w hy the  defen
dan ts  should n o t g ive  se cu rity  fo r costs in  the sum 
o t 300/. T h is  sum m ons be ing  re fe rred  by [be 
R e g is tra r  to  the  co u rt, th e  ju d g e , a fte r  hea ring  
counsel on b o th  sides, d irec te d  the  d e fe n d a n ts 10 
g ive  b a il in  th e  sum  o f 150/. to  answer the  p la in 
t i f f s ’ costs. The defendants then  gave se cu rity  10 
th e  sum o f 150/. to  answer ju d g m e n t in  the  action 
in  respect o f th e ir  coun te rc la im , and notice  W»s
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g iven  on 1 2 th  Eeb. 1877, th a t  such se cu rity  had 
been g iven.

Feb. 14.— The action  came on fo r hearing . 
M ilu ia rd ,  Q.O. and W. G. F . P h ill iin o re  fo r  the  

p la in tif fs  contended th a t as th e  defendants had on ly  
g iven  se cu rity  fo r the costs o f th e  coun te rc la im , 
they had  n o t com plied w ith  the  o rde r, and th e ir  
coun te rc la im  m us t be dism issed.

E . C. C larkson  and M ybu rg h  fo r  th e  defendants 
contended th a t the re  was no o b lig a tio n  upon 
defendants to  do m ore th a n  g ive  s e c u rity  fo r  the 
costs o f th e  coun te rc la im , and the  o rde r d id  no t 
extend fu r th e r . U n d e r th e  o ld  practice , before 
the Ju d ica tu re  A c ts  1873 and 1875, a defendant 
■Would o n ly  have g iven  s e cu rity  fo r  the  costs o f 
bis cross action, w h ich  was the  same as the co u n te r
c la im , an d  he cou ld  n o t have boen called upon to  
g ive  se cu rity  fo r th e  costs o f th e  p r in c ip a l action. 
There is n o th in g  in  th e  above A c ts  w h ich  a lte rs  
the practice.

T h e  Court d irec ted  th a t the ac tion  should p ro 
ceed to  hearing , b u t in tim a te d  th a t i f  th e  defen
dants w ere no t prepared before ju d g m e n t to  g ive  
security  fo r  a ll th e  p la in tiffs ’ costs, th e  co u n ter
claim  w ould be dismissed.

Feb. 15.— T he  action  was fu r th e r  heard, and 
°u  the p la in t if fs ’ case be ing ended

Clarkson, fo r th e  defendants, stated th a t the  
defendants d id  n o t propose to  g ive  se cu rity  fo r  
costs o the r th a n  fo r  th e ir  coun te r-c la im .

S ir  I t .  P h il l im o r e .— In  th is  case— one of 
damage b y  co llis io n — a question  has been raised 
a9 to  the  e x te n t to  w h ich  one o f the  parties  to  the  
ac tion  shou ld  g ive  secu rity  fo r  costs.

T h e  J u lia  F ishe r  h a v in g  been arrested a t  th e  
suit of th e  Velox, bail was g iven  in  th e  ac tion , n o t 
however in  th e  fu ll am ou nt cla im ed, b u t o n ly  to 
the e x te n t of th e  va lue of th e  ship.

The owners o f the  Velox, the  p la in tif fs , be ing  
fo re igners, were then  called upon to  g ive , and d id  
g ive , se cu rity  fo r costs, and subsequently, when a 
coun te r-c la im  was set up  b y  th e  defendants, th e y  
gave fu r th e r  ba il fo r  the  f u l l  am ount o f th a t 
coun te r-c la im . B y  th u s  s e ttin g  u p  a cou n te r
c la im , th e  J u lia  F ishe r  becomes aJs m uch  a p la in 
t i f f  as the  p a rty  w ho o rig ina ted  th e  su it. The  
Pleadings de livered, the  evidence to  be g iven , and 
fhe a rgum en ts  o f counsel, w il l  a ll be com m on to  
fhe c la im  and coun te r-c la im , and in  p rinc ip le  
i*1 is n o t easy to  d is tin g u is h  between th e  costs 
1Ucident to  th e  one o r the  o the r. U n d e r these 
C’rcum stances the  p la in t if fs  con tend  th a t as the  
owners o f th e  J u lia  F ish e r  are fo re igne rs  lik e -  
Wise, th e y  (the  p la in t if fs )  are e n tit le d  to  se cu rity  
,o r costs, and th a t th e  se cu rity  m u s t be fo r  the  
costs o f the  ac tion  genera lly . The  adverse con
ten tion , however, is  th a t the  J u lia  F ish e r  shou ld  
° u ly  g ive  se cu rity  fo r  costs occasioned b y  the  
counte r-c la im , n o t fo r th e  w ho le  costs o f th e  
a° tio n . I f  th is  co n ten tion  p reva iled, i t  is  m a n i
fest th a t th e  p o s itio n  of th e  J u lia  F is h e r  w ou ld  
be th e  b e tte r  o f the  tw o , because i f  the  J u lia  
■wisher w ins , she w i l l  have se cu rity  fo r damages 
at)d a ll co s ts ; whereas, i f  th e  Velox w ins, she 
W ill have se cu rity  fo r damages, and o n ly  a sm all 
P o rtion  o f he r costs. T h is  w o u ld  c lea rly  be 
^ c o n s is te n t w ith  eq u ity .
„ I t  m ay perhaps be said th a t  to  req u ire  s e cu rity  
m r the  whole costs o f the  action  is  re q u ir in g  the  
J u lia  F ishe r, qua  defendant, to  g ive  se cu rity  fo r  
posts; b u t i t  m u s t be rem em bered th a t a lth o ug h  
lr i actions in  'personam  se cu rity  is  no t req u ire d  o f

a defendant, in  actions in  rem  a d i f f  e ren t p rac tice  
has always p reva iled .

The  ac tion  is  b ro u g h t, and b a il is g iven  a3 a 
ru le  in  a sum  to cover damages and costs, and 
b o th  damages and costs a r e co n s tan tly  recovered 
fro m  b a il so g iven  b y  a defendant.

A f te r  some considera tion, there fo re , I  a rr iv e  a t 
th e  conclusion th a t as a l l  th e  issues now  co n s ti
tu te , so to  speak, one cause, the  p a rty  lia b le  to  
costs is lia b le  to  th e  costs o f the  w hole su it, and 
the  p a rty  lia b le  to  g ive  se cu rity  fo r  costs is liab le  
to  g ive  se cu rity  fo r  the w hole co3ts o f  s u it, sub jec t 
to  any special o rder w h ich  th e  c o u rt m ay in  a n y  
p a rt ic u la r  case th in k  p roper to  make.

I n  the  presen t case the  o rde r a lready made m us t 
be adhered to.

The  p a rty  be ing a fo re ig n e r, w ho has set up  
a coun te r-c la im , and asked fo r  a decree for- 
damages in  h is ow n favour, m u s t g ive  secu rity  fo r  
costs genera lly , o r h is  co u n te r-c la im  m u s t be 
s tru c k  out.

A s  th e  defendants in  th e  present case now  
before th e  co u rt are nob prepared to  g ive  s e c u rity  
fo r  the  w hole  o f the  p la in tif fs ’ cost, th e ir  coun te r
c la im  m us t be dism issed.

S o lic ito rs  fo r p la in tif fs , W addilove  and N u tt .
S o lic ito r fo r  de fendants, Cooper.

M onday, Feb. 19, 1877.
The Expert.

L im ita t io n  o f  l ia b i l i t y — C o llis io n —Reference—  
Costs— Practice.

I n  a  co llis ion  cause, a lthough the defendant is  
entitled , upon  adm ission o f l ia b i l i t y  and  paym ent 
in to  court o f  the am ount o f  his l ia b i l i t y  under the 
M erchan t S h ip p in g  A c t 1862, «. 54, to a stay o f  
proceedings as aga inst h im se lf , p la in t if fs  hav ing  
separate in terests m ay, a t the defendant’s cost, 
proceed to a  reference to settle the respec
tive  amounts due to them, and  m ay ta x  th e ir  
costs.

This was an action  o f co llis io n  b ro u g h t b y  the  
owners and  the  m aste r and crew  (proceeding fo r  
th e ir  personal effects), o f th e  M a ry , the  owners o f 
th e  cargo, aga ins t th e  E xpe rt. A f te r  service o f 
the  w r i t ,  th e  owners o f th e  E x p e rt appeared, and 
before any p lead ings were de live red  app lied  to  the  
c o u rt to  stay a ll fu r th e r  proceedings aga inst the 
defendants (except fo r  the  purpose o f  ta x in g  costs) 
upon th e ir  a d m itt in g  l ia b i l i t y  and p a y in g  in to  
c o u rt a sum  su ffic ien t to  cover th e  am oun t to  
w h ich  th e y  were e n tit le d  to  l im i t  th e ir  l ia b i l i t y  
u n d e r th e  M erch a n t S h ip p in g  A c t 1862 (25 &  26 
Y ic t .  c. 63), s. 54, v iz ., 8 i. pe r reg is te red  to n , and a 
sum  to  cover in te re s t.

The  p la in tif fs  had g iven  p a rtic u la rs  o f th e ir  
names and th e  n a tu re  o f th e ir  several c la im s. 
A n  a ffid a v it o f th e  defendants in  su p p o rt o f the 
app lica tion  a d m itte d  lia b il i ty ,  b u t a lleged th a t the  
co llis io n  occurred w ith o u t the  actua l fa u lt  o r p r iv i t y  
o f th e  owners of th e  E xpe rt, and th a t the re  was no 
loss o f life .

J . P . A s p in a ll,  in  su p p o rt o f th e  a p p lic a tio n  
sta ted  th a t th e  defendants were w i l l in g  to  take  the  
r is k  of o the r c la im s be ing  made, as th e y  believed 
th e  p a rtic u la rs  fu rn ish e d  gave a ll th e  persons 
e n tit le d  to  c la im , and  contended th a t as the  course 
proposed w ou ld  be a g rea t saving  o f expense, and 
the  p la in tif fs  cou ld  n o t recover m ore th a n  th e  
am ount o ffered, the  o rde r shou ld  be made.
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E . C. C la rkson, fo r th e  p la in tif fs , contended th a t 
th e  o rde r shou ld  n o t be made in  th e  fo rm  asked, 
and the  proceedings shou ld  n o t be stayed so as to  
p rec lude  th e  am ounts o f th e  p la in tif fs ’ several 
c la im s be ing  ascerta ined a t a reference. I f  the  
defendants pa id  in to  co u rt th e  w hole  am ount ot 
th e  p la in t if fs ’ c la im , the  defendants m ig h t ask fo r 
a s tay w ith o u t a re fe re n ce ; b u t the  defendants are 
a sk in g , as a favour, to  pay a less am oun t w hereby 
each p la in t if f  w i l l  g e t less th a n  he is  e n tit le d  to . 
H ence i t  becomes th e  in te re s t o f each p la in t if f  to  
reduce the  am oun t o f the  o th e r p la in t if fs ’ c la im s 
to  as sm a ll an am oun t as possible, and th is  m ust 
be done by  the  co u rt, o r ra th e r in  a reference; and 
the  cost o f  asce rta in ing  the p rope r am ount o ugh t 
to  be pa id  by the  defendants, whose act in  seeking 
re l ie f Iro m  paym ent o f th e  la rg e r am ount makes 
th e  reference necessary. I f  th e  co u rt makes the  
o rd e r i t  o ugh t to  be a co n d itio n  th a t the defen
dants pay in to  c o u rt a su ffic ie n t sum  to  cover th e  
costs o f the  reference, and th a t the p la in t if fs ’ 
c la im s be re fe rred  to the  re g is tra r, and th a t  the  I 
action  proceed fo r the  purposes o f th e  reference 
and ta xa tio n  o f costs. I f  th e  action  o f  damage 
proceeded, and th e  defendants cla im ed lim ita t io n  
o f  l ia b i l i t y  in  th e ir  p lead ings, they  w ou ld  pay the 
costs of the  reference as a m a tte r  of course.

J. P . A s p in a ll,  in  re p ly  -^-Tbe defendants are 
e n tit le d  by  law  to  l im it  th e ir  l ia b il i ty ,  and they  
c la im  lim ita t io n  as o f r ig h t  n o t as a favour. The 
p la in t if fs  are a ll represented b y  one so lic ito r, and 
the re  should be no d if f ic u lty  in  th e ir  agree ing as 
to  the  am ounts o f th e ir  respective  c la im s, and 
d iv id in g  th e  m oney pa id  in  between them . To 
com pel the  defendants to  pay the  costs o f the  
reference is p u t t in g  them  to  unnecessary ex
pense.

S ir  R . P i i il l im o b e  d irec ted  th a t  upon paym en t 
in to  c o u rt o f the  am oun t o f  th e  defendants’ 
s ta tu to ry  l ia b i l i t y  a t th e  ra te  o f 87. p e r ton  on the  
gross tonnage o f the  E xpe rt, and upon the  defen
d a n ts ’ s o lic ito r g iv in g  an u n d e rta k in g  fo r  the  pay
m e n t o f costs o f ac tion  and reference, a ll fu r th e r  
proceedings in  th e  action  shou ld  be stayed, save as 
regarded  th e  reference, w h ich  was to  proceed 
fo r  th e  purpose o f asce rta in ing  the respective  
am ounts due to  th e  p la in t if f ,  and the  ta xa tio n  of 
costs.

S o lic ito rs  fo r  th e  p la in tif fs , Ing ledew , Ince, and 
Greening.

S o lic ito r  fo r  th e  defendants, Thomas Cooper.

Tuesday, M arch  6, 1877.

T he L ake M egantic.
S ecu rity  f o r  costs— Inso lvency o f  p la in t if f '. 

Where a  p la in t i f f  has recently executed a deed o f  
assignment o f  a l l  h is  p ro p e rty  to an  assignee, he 
w i l l  be requ ired to give security f o r  the costs o f  
s u it, unless he satisfies the court th a t he is  solvent. 
The fact th a t he is c a rry in g  on business is  not 
sufficient p ro o f o f  h is solvency.

T h is  was a m o tio n  b y  th e  defendant, ow ners o f 
th e  Lake  M egantic, re q u ir in g  th e  p la in tiff, John  
A th a y a , to  g ive  secu rity  fo r  costs. H o  pleadings  
bad been de livered , b u t th e  w r it  was indorsed w ith  
a  cla im  fo r  1000Z. fo r dam age to  cargo.

T he  p la in t if f  was the  ow ner o f a cargo o f g ra in  
laden on board th e  L a ke  M egantic, and alleged to  
have been damaged b y  a co llis io n  between th a t  I
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vessel and  the  L a ke  S uperio r, b e lo n g ing  to  the  
same owners, on the  5 th  M a rc h  1876, in  the 
h a rb o u r o f B a ltim o re , in  the  U n ite d  S tates o f 
A m erica . T he  cargo had u lt im a te ly  beeu ca rried  
to  L iv e rp o o l and the re  discharged.

I n  su p p o rt o f th e  app lica tion , an a ffid a v it was 
m ade by H . J . S e lk irk , th e  m anager o f the  Canada 
S h ip p in g  Com pany (L im ite d ) , the  owners o f the 
vessels, w h ich , so fa r  as is  m ate ria l, was as fo llow s :

4. The said John Athaya, the plaintiff in this action, 
and in the writ described as residing at Liverpool, really 
resides in or near Glasgow, and till shortly, previous to 
the commencement of this action, carried on business as 
a commission merchant in Liverpool, under the style or 
firm of John Athaya and Co., and in Glasgow under the 
same style or firm.

5. I  am infoi mod and verily believe that the said John 
Athaya, beiDg insolvent on the 28th Ang. last, executed a 
deed of assignment of his estate and effects, in favour of 
James Wyllie Gould, of Glasgow, accountant, for the 
benefit of his creditors. A true copy of such deed ia 
produced and shown to me at the time of making this my 
affidavit, marked A., and I  verily believe from the fact

j of snch deed having been executed that the said John 
Athaya is insolvent, and that this action is not brought 
for his own benefit.

In  answer to  th is  a ffid a v it ano the r was made by 
W ilm e r  H o lliu g w o rtb , a c le rk  to  Ernest. E m il 
W e n d t, u n d e rw r ite rs ’ represen ta tive , as fo llo w s :

1. The said Ernest Emil Wendt is the agent for the 
purposes of this action.

2. I  have read the affidavit of Henry James Selkirk, 
sworn on the 17th Feb. 1877, and filed in this action, and 
referring to the 4th paragraph of such affidavit, I  have 
been informed and verily believe that John Athaya, the 
said plaintiff, now carries on business as a merchant in 
eo-partnership with his son, both in Liverpool and 
Glasgow, under the title of John Athaya and Son.

The m otion  came before  the  c o u rt on Feb. 27 
1877, and was ordered to  s tand  ove r t i l l  the  next 
m o tion  day, w ith  leave to  th e  parties  to  file  fu r th e r  
a ffid av its ; no fu r th e r  a ffidav its  were how ever filed , 
and the  m otion  came on aga in  on M arch  6.

E . C. C larkson  fo r  defendants.— The a ffid a v it o f 
S e lk irk  p la in ly  shows th a t the  p la in t if f  has 
rece n tly  been inso lven t, and the  a ffid av it in  re p ly  
in  no w ay shows th a t he is so lvent. The  p re 
sum p tion  is th a f he is s t i l l  in so lven t, and th a t he 
is  o n ly  c a rry in g  on th e  action  fo r  the benefit of 
h is  assignee, w ho is, m oreover, ou t of the  ju r is 
d ic tio n . The  p la in t if f  assigned a ll th is  cause of 
action  toge the r w ith  a ll h is o the r p ro p e rty  by the 
deed on the  2 8 th  A u g . 1876, and in  such a case 
the  co u rt w i l l  o rde r se cu rity  fo r  costs to  be g iven  : 
(P e rk ins  v. Adcock, 14 M . &  W . 808.) I n  th a t 
case P o llock , C .B . says : “  W h e re  th e  nom ina l 
p la in t if f  is  b a n k ru p t o r in so lve n t, o r  has assigned 
th e  debt, and is su ing  fo r  the  benefit o f his 
assignee, he o u g h t to  g ive  se cu rity  fo r  costs.”

W . P h illirr .o re  fo r  p la in t if f .— The a ffid a v it of 
H o llin g w o r th  shows th a t the  p la in t if f  is no t now 
in s o lv e n t; he is c a rry in g  on business in  p a rtn e r
sh ip  w ith  h is  son, and has set up th a t  business 
subsequent to  th e  execution o f the  deed ; th a t 
destroys an y  p re su m p tio n  th a t he s t i l l  rem a ins in  
in so lve n t circum stances. I t  is  n o t enough th a t a 
p la in t if f  shou ld  have been b a n k ru p t, o r  in s o l
ven t, o r have assigned the  debt, o r cause o f 
ac tion . The  head note o f P e rk in s  v. Adcock ( l ' f
M . &  W . 808), and the observations o f A lde rson , B- 
show th a t  P o llo ck , C .B. m u s t be in c o rre c tly  re 
po rted . I t  is p la in  th a t he m us t have m eant th a t 
th e  c ircum stances of p la in t if f 's  inso lvency and 
th e  assignm ent o f th e  deb t m us t concur fo r the 
co u rt to  com pel h im  to  g ive  se cu rity  fo r  costs, and

T h e  L ake  M e g a n tic .
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here they do not concur, as the plaintiff is not 
Dow insolvent.

C larkson  in reply.
S ir  B,. P i i il l im o r e .— I  sha ll m ake th e  o rde r fo r  

l he p la in t if f  to  g ive  s e cu rity  fo r  costs to  the 
am ount o f 300i. U n d e r th e  c ircum stances o f the  
case i t  lies on the  p la in t if f  to  show th a t he is now  
so lven t, and I d o  no t consider th a t th e  a ff id a v it o f 
H o llin g w o r th  is su ffic ie n t to  show i t .  Costs of 
th is  app lica tion  to  be costs in  the  cause.

Solicitors for the plaintiff, Stokes, Saunders, and 
Stokes.

Solicitors for the defendant, G regory, I to iv c lif fe ,  
and Co.

M arch  20, an d  21, 1877.
T h e  A n n  and ale.

M erchant S h ip p in g  A c t 1854 (17 8f 18Viet. c. 104), 
s. 10‘6 — Concealing B r it is h  character— A ssum ing  
fo re ign character— W hen fo r fe itu re  attaches. 

Where an  offence is  comm itted by a. sh ipow ner or 
master aga inst sect. 103 o f  the M erchan t S h ip p in g  
A ct 1854, the ship becomes fo rfe ite d  to H e r M ajesty, 
and. the fo r fe itu re  attaches, a nd  the p ro p e rty  in  
the ship is  devested out o f  the owners, and  vested 
in  the C row n f ro m  the date o f  the com m itting  o f  
the offence, and  a person p u rch a s in g  such ship  
bond fid e  and w ith o u t knowledge o f  the offence 
committed a fte r such date, but before seizure and  
condemnation, cannot acqu ire  a t it le  w h ich  w i l l  
override the r ig h t  o f  the C row n.

I n  an  action  brought by the p la in t i f f  as collector o f  
customs ou beha lf o f  the C row n aga inst a B r it is h  
ship fo r breaches o f the 103rd section o f  the M e r
chant S k ip p in g  A ct 1854, the p la in t i f f  in  h is  state- 
m tn t o f  c la im  alleged offences committed in  1874 
and v p  to .Ju ly  1876, and  cla im ed the sh ip  as f o r 
fe ite d  to H e r  M ajesty. The defendant, a  fo re ig n e r, 
hn his statement o f defence, alleged th a t he 
became bond, fide purchaser o f  the sh ip  on the 6th  
d u ly  1876, w ith o u t notice o f  any o f  the acts done 
by the fo rm e r owners o f  the sh ip , and  th a t the 
ship was not seized in  the action  u n t i l  the 9th  
J u ly  1876.

Meld, upon dem urre r to the statement o f  defence, th a t 
the defence set up was no answer to the action , as 
the fo r fe itu re  took place on the co m m it'in g  o f  the 
offence, and the defendant had  acquired no t it le  as 
against the Crown.

T his  was an a c tio n  ( in  rem .) b ro u g h t b y  W il l ia m  
a  ugh G ardner, co llec to r o f custom s a t th e  p o rt o f 
L ive rp o o l, on behalf o f h im se lf and on b e h a lf o f 
A e r  M a jes ty  aga inst th e  barque A nnanda le , to  
cb ta in  a d ju d ica tion  upon and fo rfe itu re  to  H e r  
M a jes ty  o f  the  barque fo r  a breach o f th e  p ro v i- 
^ons  on sub-seet. 2 of sect. 103 o f th e  M erchan t 
S h ip p in g  A c t  1854, and an aw ard o f such p o rtio n  
° j  the  proceeds of th e  sale o f th e  barque to  th e  
P la in tif f  as th e  co u rt m ig h t th in k  r ig h t .  The  
v cssel was d u ly  a rres ted  on th e  9 th  J u ly  1876, 
Under a w a rra n t issued o u t o fth e  A d m ira l ty  D iv i-  
Sl°n , and rem ained  under arrest. A n  appearance 

entered on the  2 8 th  J u ly  b y  one H ans Low s, 
c h im in g  to  be the ow ner o f th e  vessel.

The p la in t if f ’s s ta tem en t o f  c la im  was, so fa r  as 
m ateria l, as fo llow s :

T T h e  p la in t i f f  w as, on  and be fo re  th e  18 th  J u iy  1874 
o f aa ever s ince  been, and  s t i l l  is  a  B r i t is h  o ffice r 
i J “ 0  custom s w ith in  th e  in te n t  a nd  m ean ing  o f the 

r d sec tion  o f th e  M e rc h a n t S h ip p in g  A c t  1854.
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2. B e fo re  a nd  on  th e  18 th  J u ly  1874, th e  b a rq u e  o r 
vessel Annandale, proceeded a g a in s t in  th is  a c tio n , was 
w ith in  th e  tru e  in te n t and  m e an in g  o f th e  sa id  A c t  a 
B r i t is h  s h ip , and  w as re g is te re d  a t  th e  C u s to m  H ouse  a t 
N e w ca s tle -u p o n -T yn e  as a B r i t is h  s h ip , in  th e  nam es o f 
W il l ia m  Perlee L iv in g s to n , W il l ia m  P earson , H e n ry  
Jam es L iv in g s to n , T hom as W a ts o n , W il lia m  H a rr is o n , 
a nd  W i l l ia m  H e p p le , as ow ners  th e re o f.

3. T h e  said W il l ia m  P erlee  L iv in g s to n , W il l ia m  P e a r
son, H e n ry  Jam es L iv in g s to n , T hom as W a ts o n , W il l ia m  
H a rr is o n , and  W il lia m  H e p p le , w ho  re s p e c tiv e ly  are 
n a tu ra l-b o rn  B r i t is h  sub jec ts , w ere , be fo re  a n d  on  th e  
sa id  18 th  J u ly ,  owners o f th e  sa id  barque .

4. O n  th e  18th  J u ly  1874, th e  sa id  W il l ia m  P erlee  
L iv in g s to n , a c tin g  fo r  and  on b e h a lf o f h im s e lf and h is  
sa id  co -ow ners, and  w ith  th e ir  a u th o r ity ,  and  in  o rd e r 
th a t  th e  re g is te r o f th e  sa id  ba rque  m ig h t be closed 
as u po n  a sale o f th e  sa id  barque  to  fo re ig n e rs , 
re p re se n te d  to  th e  re g is tra r  o f B r i t is h  sh ips  a t  th e  C us
to m  H ouse , N e w ca s tle  a fo re sa id , such  re g is tra r  be ing  a 
person e n t it le d  b y  B r i t is h  la w , to  in q u ire  in to  th e  ch a ra c 
te r  o f th e  sa id  ba rque , th a t  th e  sa id  b a rque  had  been 
so ld  to  fo re ig n e rs , and  th a t  th e  sa id  b a rque  w as a t  sea, 
b u t  th a t  h e r re g is te r  (m ean ing  th e re b y  h e r c e r t if ic a te  o f 
re g is try )  w o u ld  be handed  to  th e  sa id  re g is tra r  o n  h e r 
a r r iv a l.

5. T h e  sa id  re g is tra r , in  p u rsuance  a n d  consequence o f 
such  re p re se n ta tion s  as in  th e  la s t p a ra g ra p h  m e n tio n e d , 
on o r  a b o u t th e  28 th  J u ly  1874, closed th e  sa id  re g is te r, 
and  such re g is te r becam e and  w as th e re b y  c losed, and  
th e  sa id  b a rque  ceased to  be re g is te re d  as a B r i t is h  sh ip .

6. T h e  sa id  b a rq u e  had  n o t, on  o r be fo re  th e  1 8 th  J u ly  
1874, been so ld  to  aDy fo re ig n e rs  o r  fo re ig n e r, and  th e  
re p re s e n ta tio n  so m ade, as a fo re sa id , b y  th e  sa id  W il l ia m  
P a rlee  L iv in g s to n , was fa lse . T h e  sa id  ba rq u e , be fo re  
a nd  on  th e  sa id  18 th  J u ly  1874, was and  s u b se q u e n tly  
co n tin u e d  to  be ow ned b y  th e  sa id  ow ners  h e re in be fo re  
nam ed, and  on such  d a y  and  su bse q u en tly  th e re to  she 
was a nd  c o n tin u e d  to  be a B r i t is h  sh ip  w ith in  th e  t r u e  
in te n t  and  m e an in g  o f th e  103rd  se c tion  oi: th e  sa id  A c t .

7. O n o r  su bse q u en tly  to  th e  sa id  18 th  J a ly  1874 th e  
sa id  W i l l ia m  Perlee L iv in g s to n , W il l ia m  P earson , H e n ry  
Jam es L iv in g s to n , T hom as W a ts o n , W i l l ia m  H a rr is o n , 
and  W il l ia m  H ep p le  p ro cu re d  o r  caused o r  p e rm itte d  
to  be p ro cu re d , a nd  c a rr ie d  o r  caused o r  p e rm itte d  
to  be c a rr ie d  on boa rd  th e  sa id  barque  a  d ocu m e n t 
o r fo re ig n  c e rtif ic a te  o f re g is t r y  o r fo re ig n  p ro v is io n a l 
c e r t if ic a te  (o f re g is try  k n o w n  as a Lettre de met Provi- 
soire, b y  w h ich  i t  was s ta te d  and  represen ted  th a t  th e  
sa id  b a rque  had  been b o u g h t b v  one H e n ry  Thom as 
W a ts o n , o f  A n tw e rp , and  th a t  she was th e n  a B e lg ia n  
sh ip .

8. T h e  sa id  s ta tem en ts  a nd  re p re s e n ta tio n s  in  th e  sa id  
docu m e n t la s t ly  m e n tio n e d  w ere u n tru e . T h e  sa id  
barque  h ad  n o t, as th e re in  s ta te d  and  rep resen ted , been 
b o u g h t b y  th e  sa id  H e n ry  T hom as W a ts o n , n o r was 
she th e n  a  B e lg ia n  s h ip , b u t  she was th e n , and  
lo n g  a fte r  such docu m e n t w as p ro cu re d  o r caused o r 
p e rm itte d  to  be p ro c u re d  as a fo resa id , she c o n tin u e d  
to  be, a  B r i t is h  sh ip  w ith in  th e  tru e  in te n t  and  m ean ing  
o f th e  103rd se c tion  o f th e  sa id  A c t ,  a nd  ow ned  b y  the  
sa id  W i l l ia m  Perlee  L iv in g s to n , W il l ia m  Pearson, H e n ry  
Jam es L iv in g s to n , T hom as W a ts o n , W i l l ia m  H a rr is o n , 
a n d  W il l ia m  H e p p le , o r  some o r one o f th e m .

9. O n a b o n t th e  19th  S ep t. 1874, th e  sa id  W i l l ia m  
P erlee  L iv in g s to n , W il l ia m  Pearson, H e n ry  Janies 
L iv in g s to n , T hom as W a ts o n , W il l ia m  H a rr is o n , a n d  
W il l ia m  H e p p le , a lth o u g h  th e  sa id  b a rque  co n tin u e d  
to  be a nd  th e n  was a B r i t is h  s h ip , w ith in  th e  tru e  
in te n t  and  m ean ing  o f th e  sa id  A c t,  p ro cu re d  o r caused 
o r  p e rm itte d  to  be p ro cu re d  a t N e w ca s tle  a fo re sa id  a 
c e rtif ic a te  o f B r i t is h  tonnage, fo r  th e  sa id  b a rq u e  as 
fo r  a fo re ig n  vessel, b e lo n g in g  to  A n tw e rp , in  th e  K in g ,  
dom  o f B e lg iu m .

10. O n th e  6 th  J u ly  1876, one J o h n  S tevens, th e  th e n  
m a s te r o f th e  sa id  ba rque , b y  and  w ith  th e  kn ow le dg e  
a n d  perm iss ion  o f th e  sa id  W il l ia m  P e rlee  L iv in g s to n , 
W i l l ia m  P earson , H e n ry  Jam es L iv in g s to n , T hom as 
W a ts o n , W il l ia m  H a rr is o n , and  W il l ia m  H e p p le , a nd  o f 
th e  o th e r persons o r person, i f  a n y , th e n  be ing  ow ners  o r 
o w n e r o f th e  sa id  ba rque , m ade a re p o r t to  th e  p la in t i f f  
a t  L iv e rp o o l, o r to  h is  d e p u ty  o r  re p re s e n ta tiv e  th e  
p la in t i f f ,  and  such d e p u ty  and re p re se n ta tive  respec
t iv e ly  b e in g  persons e n t it le d  b y  B r i t is h  la w  to  in q u ire  
in to  th e  c h a ra c te r o f th e  sa id  ba rque , b y  w h ic h  re-
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p o r t  th e  sa id  J o h n  S tephens, as such  m a s te r, s ta te d  
and  represen ted  th a t  th e  c o u n try  to  w h ic h  th e  said 
b a rq u e  be longed w as A n tw e rp , m e an in g  th e re b y  B e lg iu m . 
S uch s ta te m e n t and  re p re s e n ta tio n  was u n tru e . The  
sa id  b a rque  w as, and  co n tin u e d  to  be, a B r i t is h  sh ip  
w it h in  th e  tru e  in te n t  and  m e an in g  o f th e  sa id  A c t ,  and  
owned b y  th e  sa id  W i l l ia m  P e rlee  L iv in g s to n , W il l ia m  
P earson , H e n ry  Jam es^ L iv in g s to n , Thom as W a ts o n , 
W il l ia m  H a rr is o n , a nd  W il l ia m  H e p o le , o r  some o r one 
o f th e m .

11. T h e  sa id  b a rque  su bse q u en tly  to  th e  sa id  18 th  J u ly  
1874, a nd  w h ils t  she s t i l l  c o n tin u e d  to  be a B r i t is h  sh ip  
w ith in  th e  tru e  in te n t  and  m e an in g  o f th e  103rd sec tion , 
and  ow ned  b y  th e  sa id  W il l ia m  P erlee  L iv in g s to n , 
W il l ia m  P earson , H e n ry  Jam es L iv in g s to n , Thom as 
W a ts o n , W il l ia m  H a rr is o n , and  W il l ia m  H e p p le , o r  some 
o r  one o f th e m  o r b y  some o r one o f th e m  c o n jo in t ly  w ith  
some o th e r person o r persons whose names are n o t kn o w n  
to  th e  p la in t i f f ,  was sa iled  b y  o r w ith  th e  perm iss ion  o f th e  
sa id  W il l ia m  P erlee  L iv in g s to n , W ilb a m  Pearson, H e n ry  
Jam es L iv in g s to n ,T h o m a s W a ts o n , W il l ia m  H a rr is o n ,a n d  
W il l ia m  H ep p le , and  such  o th e r persons o r person, o r  b y  
and  w ith  th e  perm iss ion  o f such o f th e m  th e  sa id  W il l ia m  
P erlee  L iv in g s to n , W il l ia m  P earson, H e n ry  Jam es L iv in g 
s to n , Thom as W a ts o n , W il l ia m  H a rr is o n , and  W il l ia m  
H e p p le , and such o th e r person o r persons as a fo re sa id  as 
w ere  th e n  h er ow ners  u n d e r a  fo re ig n  fla g , to  w it  th e  
B e lg ia n  fla g .

12. T h e  severa l m a tte rs  and th in g s  h e re in be fo re  a lleged  
to  have  been done b y  th e  sa id  W il l ia m  Perlee  L iv in g s to n , 
W i l l ia m  P earson, H e n ry  Jam es L iv in g s to n , Thom as 
W a ts o n , W i l l ia m  H a rr is o n , and  W il l ia m  H e p p le , o r  b y  
th e m  o r  some o r one o f them , o r b y  th e m  o r some o r one 
o f th e m  c o n jo in t ly  w ith  such o th e r person o r persons as 
a fo re sa id , o r  b y  th e  sa id  W il l ia m  P e rlee  L iv in g s to n , 
W il l ia m  P earson , H e n ry  Jam es L iv in g s to n , T hom as W a t
son, W i l l ia m  H a rr is o n , and  W il l ia m  H e p p le , o r  some o r 
one o f th e m , o r b y  th e m  o r some o r  one o f th e m  c o n jo in t ly  
as a fo re sa id , caused o r p e rm itte d  to  be done, o r some o r 
one o f such m a tte rs  and  th in g s  w ere  re s p e c tiv e ly  m a tte rs  
o r  th in g s , o r a m a tte r  o r  th in g  done o r  p e rm itte d  to  
be done b y  th e  ow ners o r ow n e r o f th e  sa id  B r i t is h  
b a rq u e  A n n a n d a le , w ith  in te n t  to  conceal th e  B r i t is h  
c h a ra c te r o f th e  sa id  b a rque  fro m  th e  p la in t i f f  and  fro m  
th e  sa id  re g is tra r  a t  N ew ca s tle , and  fro m  o th e rs  th e  
c o lle c to rs  and o ffice rs  o f cus tom s a t  d iv e rs  B r i t is h  P o rts , 
a n d  fro m  th e  o ffic ia ls  o f th e  B o a rd  o f T ra d e  de fined  b y  
th e  sa id  A c t,  o r  f ro m  some o r  one o f such  A c ts , 
a l l  such persons b e in g  persons e n t it le d  b y  B r i t is h  la w  to  
in q u ire  in to  th e  c h a ra c te r o f th e  sa id  ba rque , o r  w ith  
in t e n t  to  assume a fo re ig n  ch a ra c te r, o r  w ith  in te n t  to  
dece ive  such  persons as a fo re sa id  o r some o r  one o f 
th e m , and w hereby th e  sa id  b a rq u e  became and  is  fo r 
fe ite d  to  H e r  M a je s ty .

13. T h e  p la in t i f f ,  as a B r i t is h  o ffice r o f cu s to m s, has 
seized and  d e ta in e d  th e  sa id  b a rq u e  as h a v in g  become 
s u b je c t to  fo r fe itu re  to  H e r  M a je s ty , and  has b ro u g h t 
h e r  fo r  a d ju d ic a tio n  be fo re  th is  c o u r t  p u rs u a n t to  th e  
sa id  sec tion .

Th8 p la in t if f  in  b is  s ta tem ent then  c la im ed  (1) a 
d ec la ra tion  and ju d g m e n t th a t the  said barque 
A n n a n d a le  had become and was fo rfe ite d  to  H e r  
M a je s ty  ; (2) a sale o f the  said barque A nnanda le  
b y  the  m arsha l o f the  c o u r t ;  (3) an aw ard to  the 
p la in t i f f  o u t o f the  proceeds o f the  sale o f such 
p o rtio n  the reo f as th e  c o u rt m ig h t th in k  r ig h t ; 
(4) and th e  condem nation o f th e  defendant in  the  
cost o f th e  action.

T he  de fendant de live red  a s ta tem ent o f  defence 
w h ich , so fa r as m a te r ia l, was as fo llow s :

1*.T h e  d e fe nd a n t in  th is  a c tio n  is  H a n s  Low s , a  N o r 
w e g ia n , and  is  th e  o w n e r o f th e  b a rque  A n n a n d a le .

2. T h e  d e fe n d a n t does n o t a d m it  th e  a lle g a tio n s  in  
p a ra g ra p h s  4, 5, and  6 o f th e  s ta te m e n t o f c la im  con
ta in e d . and  says, th a t  on o r a b o u t and a fte r  th e  18th 
J u ly  1874, th e  b a rque  A n n a n d a le , proceeded a g a in s t in  
th is  a c tio n , was n o t ow ned by  W il l ia m  Perlee L iv in g s to n , 
W il l ia m  P earson , H e n ry  Jam es L iv in g s to n , H e n ry  W a t
son, W il l ia m  H a rr is o n , and  W il l ia m  H ep p le . A n d  th a t  
o n  o r  a b o u t th e  sa id  18 th  J u ly  1874, th e  sa id  barque  was 
tra n s fe rre d  to  fo re ig n e rs , and  ceased to  be a B r i t is h  sh ip , 
w ith  th e  tru e  in te n t  and  m e an in g  o f th e  I0 3 rd  se c tion  o f 
th e  M e rc h a n t S h ip p in g  A c t  1854.

3. T h e  d e fe n d a n t denies th e  a lle g a tio n s  in  p a ra g ra p h s - 
7 and  8 o f th e  s ta te m e n t o f c la im s  co n ta in e d , and  says 
th a t  th e  sa id  W il l ia m  P erlee  L iv in g s to n , W il l ia m  P ear
son, H e n ry  Jam es L iv in g s to n , T hom as W a ts o n , W i l l ia m  
H a rr is o n , and  W il l ia m  H e p p le  d id  n o t p rocu re  o r  cause 
to  be p ro c u re d , and  c a rry  o r  cause o r p e rm it  to  be- 
c a rr ie d  on board  th e  same b a rque  a d ocu m e n t o r fo re ig n  
c e rtif ic a te  o f re g is try ,  k n o w n  as a L e ttre  de m e r P ro v is o ire  
b y  w h ic h  i t  was represen ted  th a t  th e  sa id  b a rq u e  had  
been b o u g h t by  one, H e n ry  T hom as W a ts o n , o f A n tw e rp , 
and th a t  she was th e n  a B e lg ia n  sh ip , o r, in  th e  a lte r 
n a tiv e , i f  such c e rtif ic a te  o f re g is try , was b y  th e m  p ro 
cu red  and  p e rm itte d  to  be c a rr ie d  on  b o a rd  th e  said 
vessel, th e j7 had  reasonable  g rou n d s  to  be lieve  th a t  w h a t  
was th e re in  co n ta in e d  was tru e .

4. The  d e fe nd a n t denies th e  a lle g a tio n s  in  p a ra g ra p h  9 
o f th e  s ta te m e n t o f c la im  co n ta in e d , and  says th a t  th e  
sa id  W il l ia m  Perlee L iv in g s to n , W il l ia m  P earson, H e n ry  
Jam es L iv in g s to n , T hom as W a ts o n , W il l ia m  H a rr is o n , 
and  W il l ia m  H e p p le  d id  n o t on th e  19th  Sept. 1874, p ro 
cu re  o r  cause o r p e rm it  to  be p rocu re d  a t  N ew ca s tle  a, 
c e r t if ic a te  o f  B r i t is h  tonnage  fo r  th e  sa id  barque  as fo ra  
fo re ig n  vessel b e long ing  to  A n tw e rp , in  th e  K in g d o m  o f 
B e lg iu m , o r, in  th e  a lte rn a tiv e , i f  such c e rtif ic a te  o f  
B r i t is h  to n n ag e  was b y  th e m  ob ta ined  as a fo re sa id , th e y  
had  good a nd  reasonable  g rou n d s  to  believe th a t  th e  sa id  
vessel was a fo re ig n  vessel b e lo n g in g  to  A n tw e rp , in  the- 
k in g d o m  o f B e lg iu m .

5. As to  th e  a lle g a tio n s  in  p a ra g ra p h  10 o f th e  s ta te 
m e n t o f  c la im  co n ta in e d , th e  d e fe nd a n t denies th a t  Jo hn  
S tevens w as on th e  6 th  J u ly  1876, m a s te r o f th e  said 
vessel b y  and w ith  th e  know ledge  o f th e  said W il l ia m  
Perlee  L iv in g s to n , W il l ia m  P e irs o n , H e n ry  Jam es L iv in g 
s to n , T hom as W a ts o n , W il l ia m  H a rr is o n , and  W il l ia m  
H e p p le . A n d  th e  d e fe nd a n t denies th a t  th e  sa id  John  
S tephens, w it h  th e  kn ow ledge  o r p e rm iss io n  o f any  p e r
son o r persons, th e n  ow n e r o r ow ners  o f th e  sa id  vessel, 
m ade a  re p o r t  to  th e  p la in t i f f ,  o r  to  h is  d e p u ty  o r  re p re 
s e n ta tiv e  a t  L iv e rp o o l re p re s e n tin g  th a t  th e  Faid vessel 
be longed to  A n tw e rp  in  th e  k in g d o m  o f B e lg iu m , o r, in. 
th e  a lte rn a tiv e , i f  th e  sa id  J o h n  S tevens so re p o rte d  th e  
sa id  b a rq u e , he had good and reasonab le  g rou n d s  to  be
lieve  th a t  th e  sa id  b a rque  be longed to  A n tw e rp  in  th e  
k in g d o m  o f B e lg iu m .

6. T h e  d e fe nd a n t denies th e  a lle g a tio n s  in  paragraph 9 
o f th e  s ta te m e n t o f c la im  co n ta in e d , and  says th a t  subse
q u e n t ly  to  th e  18th J u ly  1874, th e  sa id  barque  was n o t 
sa iled  b y  o r w ith  th e  p e rm iss ion  o f th e  sa id  W il l ia m  
P erlee  L iv in g s to n , W il l ia m  Pearson, H e n ry  Jam es L iv in g 
s to n , T hom as W a ts o n , W il l ia m  H a r r is o n , and W il l ia m  
H e p p le , o f o r  by  any  one o f th e m  c o n jo in t ly  w ith  o th e rs  
u n d e r a fo re ig n  fla g , to  w i t  th e  B e lg ia n  flag .

7. A n d  as to  th e  sa id  severa l m a tte rs  in  th e  s ta te 
m e n t o f c la im  con ta in e d  and  a lleged  to  have  been 
done b y  th e  persons and in  th e  w ays and  w ith  th e  
in te n ts  re s p e c tiv e ly  a lleged in  th e  s ta te m e n t o f claim., 
and  d e fe nd a n t says th a t  on th e  6 th  J u ly  1876, he became 
bona f id e  p u rch a se r o f th e  A n n a n d a le  fo r  v a lu a b le  con
s id e ra tio n , and th a t  a t th e  tim e  he became such bond f id a  
p u rch a se r he had no  n o tic e  o r kn ow le dg e  w ha tsoeve r in  
th e  sa id  s ta te m e n t o f c la im  co n ta in e d , o r any one o f them , 
o r  o f  th e  sa id  m a tte rs  h a v in g  been done b y  th e  sa id  
persons in  th e  w a y  a nd  w ith  th e  in te n ts  in  th e  said s ta te 
m e n t o f c la im  m e n tio n e d  o r  o f th e  sa id  m a tte rs  h a v in g  
been done a t  a ll.

A n d  b y  w a y  o f c o u n te r-c la im  th e  d e fe nd a n t says :
T h a t  th e  b a rque  A n n a n d a le  was seized b y  th e  p la in t i f f  

on th e  9 th  J u ly  1876, and  fro m  th a t  da te  is  s t i l l  detained? 
w ith o u t  reasonable  g rou n d s  fo r  such se izure  and  deten
t io n . F ro m  th e  9fch J u ly  1876, th e  d e fe n d a n t has been 
and  s t i l l  is  dep rive d  o f th e  use o f th e  sa id  vessel and  th e  
advan tages and  p ro f its  w h ic h  w o u ld  o th e rw ise  have 
accrued  fro m  th e  s a il in g  and  use o f th e  sa id  vessel.

A n d  th e  de fendant c la im ed : (1.) Damages f ° r  
th e  seizure and de ten tion  o f the said barque 
A n n a n d a le ; (2) The  condem nation o f the  p la in 
t i f f  in  the costs o f th e  action.

To the  above s ta tem en t o f defence the  p la in t if f  
rep lied  and dem urred  as fo llow s :

1. The p la in t i f f  jo in s  issue with the de fe nd a n t, Hans 
L o w s , on his s ta te m e n t o f defence.

2. The  p la in t i f f  fu r th e r  says th a t  i f  th e  sa id  de fendan t 
becam e such p u rch a se r fo r  v a lu a b le  co n s id e ra tio n  as 
th e  s ta te m e n t o f  defence a lleged , y e t  th e  sa id  d e fe nd a n t
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became su ch  p u rc h a s e r fo r  v a lu a b le  co n s id e ra tio n  had  
N otice  o r kn ow le dg e  o f th e  m a tte rs  in  th e  s ta te m e n t o f 
m a im  m e n tio n e d  o r some o f th e m , and  o f  th e  sa id  m a tte rs  
'^nd some o f th e m  h a v in g  been done by  th e  persons and  

th e  w ay  a n d  w ith  th e  in te n ts  in  th e  sa id  s ta te m e n t o f 
^ ta im  m e n tio n e d , th e  p la in t i f f  a d m its  th a t  th e  A n n a n d a le  

as a rre s te d  b y  h im  on  th e  9 th  J u ly  1876, b y  w a r ra n t o f 
h is  c o u r t , and  th a t  she has s ince been d e ta in e d , and  he 
ays th a t  th e re  was a nd  is  reasonab le  g ro u n d  fo r  suoh 
e>zure and  d e te n tio n . I t  is  n o t th e  fa c t th a t  th e  d e fe nd a n t 

has been o r s t i l l  is  dep rive d  o f th e  use o f th e  advan tages 
r .p ro fits  w h ic h  w o u ld  o th e rw is e  have  o ccu rre d  fro m  th e  
a ilin g  o r use o f th e  sa id  vessel.

4. T h e  p la in t i f f  dem u rs  to  th e  7 th  p a ra g ra p h  o f th e  
ta te m e n t o f defence, and  says th a t  th e  same is  bad  in  

°n  th e  g ro u n d  th a t  a purchase  fo r  v a lu a b le  oonsidera- 
-‘lon e ffected  a f te r  th e  co m m iss ion  o f the  offence c a n n o t 
A e ra te  to  b a r  a fo r fe itu re  u n d e r th e  103rd s e c tio n  o f th e  
. .R e l ia n t  S h ip p in g  A c t  1854, and  u p o n  o th e r  g ro u n d s  
h ffie ie n t in  la w  to  B usta in  th e  d em u rre r.

The d e m u rre r now  came on fo r  a rgum en t.
M arch  20.— The A tto rn ey  General (S ir  J . H o lk e r, 

■o-C-) and E . C. C la rkson  fo r  the p la in t if f  in  sup 
p o rt o f th e  d e m u rre r .— In  the  s ta tem en t o f c la im , 
he de fendant is charged w ith  d ive rs  breaches o f 

the M erchan t S h ip p in g  A c t  1854 (17 &  18 Y ic t .  
^•104, sect. 103, sub-sect. 2), w h ich  p rov ides th a t 

the m aste r o r  ow ner o f any B r it is h  sh ip  does, 
Cr p e rm its  to  be done, a n y  m a tte r  o r th in g , o r 
ta rr ie s , o r p e rm its  to  be ca rried , any papers o r 

ecuments, w ith  in te n t  to  conceal the  B r it is h  
Character o f such sh ip  fro m  any person e n tit le d  

y B r it is h  laws to  in q u ire  in to  tho  same, o r to  
Assume a fo re ig n  character, o r w ith  in te n t to  

e<ieiyo any such person as la s t ly  he re inbe fo re  
entioned, such  ship sha ll be fo rfe ite d  to  H e r  

“ ■ajesty.”  T he  vessel was seized fo r  these breaches 
J u ly  9 th , 1876. The  defendant, in  h is  s ta te 

m en t of defence, pleads, th a t on J u ly  6 th , 1876, he 
ecatne bona f id e  pu rchaser fo r va lue  o f the  
essel w ith o u t no tice  o r know ledge  o f the  com- 

® H tin g  o f the  breaches. T o  th is  defence the  
5 A 'P titf dem urs, and we su b m it th a t  such a 

e,ence is  n o t good, because, assum ing e v e ry th in g  
m oved as a lleged, the  p ro p e rty  in  the vessel passed 
n°  T e  C row n , and she became fo rfe ite d  a t the  

otnent w hen th e  acts a lleged w ere co m m itte d , 
Uc* n o t m e re ly  upon  seizure. The  t i t le  o f the  
wrier became vested in  th e  C row n  when, as 

j eSed in  th e  s ta tem en t o f c la im , the  then  owners 
I  ,u 'y  1874, represented th e  sh ip  as so ld to  
j re igners. T he  process o f the C o u rt is  o n ly  
to 'fh  d to  p e rfe c t the fo rfe itu re  and g iv e  le g a lity  

the proceedings. The  act in  its e lf  is  enough to 
est the  owners o f th e  p ro p e rty  and vest i t  in  

ie C row n.
Roberts v . Withered, 1 S a lk . 323. 

rj,h W ilk ins  v . Despard, 5 T . E . 112.

(12° r ,e *W°  ^ e° tst 0n8 were b o th  under a s ta tu te  
„  Car. 2, c. 18), by  w h ich  i t  was p rov id e d  th a t  no 
11° \ r  8.^ou^  be im p o rte d  in to  o r exported  ou t of 

M a je s ty ’s possession in  A s ia , A fr ic a , o r A m e rica  
¡0nai)y  o th e r sh ip  o r  ships, b u t  in  such sh ip  as be- 
/0^  to B r i t is h  sub jects, u nder th  e p e n a lty  o f  the 
^ J e i lu re o f  a ll the  goods and com m odities im p o rte d  
to r,x Port t d ,  and o f the sh ip , o n e -th ird  p a rt the reo f 
Cos 18 ^ ai esty> o n e -th ird  to  the  g o ve rno r o f  th e  
0Des®a®i°n w here th e  d e fa u lt was co m m itte d , and  
In  ii/w  ?  to  the  person se iz ing , su ing, o r in fo rm in g . 
Colo l ^ ns v - D espard  (5 T .R . 112), the  gove rno r o f a 
s l ° uy w a 8 sued in  trespass fo r ta k in g  the  p la in t if f 's  
th a t *ts carg°> whereupon the defendant pleaded 
fo r f  • e S'3’ P was seized u n d e r th e  s ta tu te  as 
f e n t °  th e  use o f H is  M a je s ty  and th e  de- 

ant ; th e  p la in t i f f  rep lied  th a t the defendant 
V °L- I I I . ,  H .S .

had so ld  w ith o u t b r in g in g  sh ip  and cargo in to  a 
com pe ten t c o u rt fo r  condem nation , and to  th is  
re p lic a tio n  the  de fendant d e m u rre d ; th e  c o u rt 
— fo llo w in g  the fo rm e r case in  S a lke ld— he ld  th a t 
th e  p ro p e rty  ceased to  be in  th e  p la in t if f  on com 
m it t in g  the  act occasion ing  fo rfe itu re , and th a t 
condem nation  was n o t necessary. I n  the  U n ite d  
S tates the  exact p o in t has been decided in  cases 
w h ich  c le a rly  p o in t o u t th a t th e  fo rfe itu re  takes 
place at the  m om ent o f the  com m ission o f the offence, 
and th a t a subsequent purchaser w ith o u t no tice  
cannot acqu ire  a t i t le  o v e rru lin g  tho  fo rfe itu re .

Geldonv. Hoyt, 3 W h e a to n  U .S . Sup. Cfc. E ep . 311 ;
The United States v  1960 Bags of Cofee, 8 C ran ch  

U .S . Sap. C t. E e p . 398.
I f  th is  were n o t th e  ru le  th e  M e rch a n t S h ip p in g  
A c t  cou ld  always be in fr in g e d  w ith  im p u n ity , as 
the owners w ho had co m m itte d  the  offence cou ld  
a lways evade pun ish m e n t by se llin g  before 
seizure. [S ir  R . P h il l im o r e .— The p r in c ip le  la id  
dow n in  those cases seems to  me to  be th a t the  
ta in t  o f  the offence trave ls  w ith  the  vessel, as in  
cases of co llis ion  the l ia b i l i t y  goes w ith  th e  vessel, 
even i f  she changes hands tw e n ty -tim e s  over, and 
th a t the  fo rfe itu re  occurs w hen th e  offence is 
co m m itte d .]

M u rp h y ,  Q.C. and M ilv a in ,  fo r  the  defendant.—  
T he  c o n s tru c tio n  contended fo r  b y  th e  p la in t if f  
w ou ld  m ake i t  p ra c tic a lly  im poss ib le  fo r anyone 
to  b u y  a share in  a B r i t is h  sh ip , in  consequence o f 
r is k  o f some question  a ris in g  betw een th e  p u r 
chaser and the  C row n, w h ich  w ou ld  re s u lt in  
fo rfe itu re . H ow eve r m any hands th e  vessel passed 
th ro u g h  she w ou ld  s t i l l  rem a in  liab le  to  fo r 
fe itu re . Such a co n s tru c tio n  w ou ld  be a g re a t 
h a rd sh ip  upon shipow ners. B efore  the M e rc h a n t 
S h ip p in g  A c t ,  1854, no such con ten tion  cou ld  
have been m a in ta ined  by th e  C row n. U n t i l  th a t 
A c t  the  ru le  o f law  was, as we su b m it, th a t fo r 
fe itu re  d id  no t take  place u n t i l  condem nation , o r 
a t an y  ra te  u n t i l  seizure. I u  Reg. v. M cCleverty, 
The Telegrafió (ante vo l. 1, p. 6 3 ; 24 L . T. 
Rep. A .  S. 748; L .  Rep. 3 C. P. 673), i t  was 
h e ld  th a t the  ta in t  o f p iracy  does n o t tra ve l w ith  a 
sh ip  lik e  a m a r it im e  lie n  th ro u g h  her transfe rs  to  
d iffe re n t ow ners, and th a t a bond f id e  pu rchaser 
w ith o u t no tice  had a good t i t le  as aga inst the 
C row n, and th e  c o u rt the re  say, “  There is  no 
a u th o r ity , th e ir  L o rd sh ip s  th in k ,  to  be derived  
fro m  p rin c ip le  o r precedent fo r  the  pos itio n  th a t a 
sh ip  d u ly  sold before any proceeding taken  on th e  
pare o f the C row n aga inst her, b y  p u b lic  auction  
to  a bona f id e  and innocent purchaser, can a f te r 
w ards be arrested and  condemned, on account o f 
fo rm e r p ira tic a l acts, to  the C row n. T he  conse
quences f lo w in g  from  an opposite  doc trin e  are ve ry  
a la rm in g . I n  th is  case, s ix  m onths have elapsed 
between the  sale and th e  a rres t, b u t upon the  
p rin c ip le  contended fo r, s ix  o r any num ber o f 
years, and an y  nu m b e r o f bona f id s  sales and 
purchases, w ou ld  leave the  vessel lia b le  to  con
dem na tion  on account o f he r o r ig in a l sin. T h e ir  
Lo rdsn ips  are of op in io n  th a t the  ta in t  o f p ira cy  
does no t, in  the  absence o f co n v ic tio n  o r condem 
na tion , con tinue  lik e  a m a r it im e  lie n  to  tra v e l w ith  
the  sh ip  th ro u g h  he r transfe rs  to  various ow ners .”  
Then has th e  M erch a n t S h ip p in g  A c t  1854 a lte red  
th e  ru le  o f law  ? H as th e  L e g is la tu re  used a p t 
w ords to  w o rk  a fo rfe itu re  o f vessels ta in te d  w ith  
th e  o r ig in a l s in  o f an offence aga inst th a t A c t  ? 
B y  sect. 103 i t  is  f ir s t  o f a ll p rov ided  th a t the  
offence co m m itte d  aga inst th a t section sha ll be

2 C



386 MARITIME LAW CASES.

A d m .] T h e  A n n a n d a l e .

“  pun ishab le  ”  as th e re in  p rov id e d ; the  w ord  the re  
used im p lies  th a t som e th ing  m ore is  to  be done to 
com ple te  the fo rfe itu re  than  the  m ere com m ission 
o f th e  offence. A g a in , a t th e  end o f the  same 
section p rov is ion  is  made fo r  th e  se iz ing  and 
d e ta in in g  by gove rn m e n t officer.? o f “  an y  sh ip  
w h ich  has become su b je c t to  fo rfe itu re .”  W h y  
“  sub jec t ”  to  fo rfe itu re , i f  the  fo rfe itu re  has 
a lready operated ? These w ords show th a t the  in 
te n tio n  was th a t  some proceed ing  shou ld  be taken  
b y  th e  G overnm ent before th e  fo r fe itu re  takes 
place. Se izure  a t least is necessary. I f  the  
rea d in g  o f the  A c t  is r ig h t ,  then  the  opera tive  
w ords in  the  sub-sect. 2 o f th a t section, v iz , “ sha ll 
be fo rfe ite d  ”  m u s t be read as “  sha ll be sub ject 
to  fo rfe itu re ,”  and the re  is  no fo r fe itu re  on th e  
com m ission o f the offence. I f  th e  L e g is la tu re  
had  in tended  to  so enact, th e  A c t  w o u ld  have 
expressly  p rov ided  th a t  th e  fo rfe itu re  shou ld  take 
place a t the tim e  o f th e  offence com m itted , 
and th e n  the  sentence o f condem nation w ould  
have had re la tio n  back to  th e  c o m m itt in g  o f the  
offence. P rov is ions  and language o f th a t n a tu re  
are w e ll know n  inone  s ta tu te , as in  b a n k ru p tcy  the  
t i t le  o f th e  trus tee  relates back to  the  c o m m itt in g  
o f th e  act o f B a n k ru p tc y  (32 &  33 V ie t .  c. 71, 
s. 11). A g a in , in  sect. 106, a B r it is h  sh ip  even 
w here n o t e n tit le d  to  B r it is h  p riv ile g es  is  made 
“  liab le  to  pains and penalties ”  as i f  a recognised 
B r it is h  ship, and th is  also po in ts  to  proceedings 
fo r  e n fo rc in g  those pains and  penalties. B o th  the 
A m e rica n  cases c ited  are upon  th e  w ords o f the 
same a c t o f Congress, w h ich  m a te r ia lly  d if fe r  from  
th is  A c t  and th e  la te r case ( Gelston v. H o y t, 3 
W h e a t 311) fo llow s th e  ea rlie r case (U . 8 . v. 1960 
Bags o f  coffee, 8 C ranch  398). T he  w ords in  
th e  A m e rican  s ta tu te  are g iven  in  C ranch ’s Reps, 
p. 399, and are as fo llo w s  : “  T h a t whenever any 
a rtic les , th e  im p o rta tio n  o f w h ich  is p ro h ib ite d  by 
th is  A c t  sha ll, a fte r th e  20 th  o f M ay n e x t, be 
im p o rte d  in to  th e  U n ite d  S ta tes,”  . . . .  “  a ll such 
a rtic le s ” . . . . “  sha ll be fo rfe ited .”  T h a t A c t,b y  the  
w o rd  “  whenever,”  fixes a t im e  fo r the  fo rfe itu re , 
nam e ly , on th e  im p o rta tio n ; b u t th e  M erch a n t 
S h ip p in g  A c t  on ly  says “ i f ”  ce rta in  th in g s  are 
done, th e  fo rfe itu re  sh a ll take  place, b u t fixes no 
date on w h ich  i t  sha ll happen. I n  TJ. 8 . v . 1960 
Bags o f coffee (8 C ranch 398), Johnson, J. bases the  
ju d g m e n t of th e  co u rt w h o lly  upon the  s ta tu te ; 
saying , th a t  “  i t  is expressly declared th a t th e  fo r 
fe itu re  sha ll ta ke  place upon th e  com m ission o f 
th e  offence.”  T here  be ing  no express decla ra tion  
to  th a t  effect, except in  th e  w o rd  “  w henever,”  the  
decis ion m u s t tu rn  upon the  co n s tru c tio n  o f th a t 
w ord , w h ich  is absent fro m  th e  E n g lis h  s ta tu te . 
I n  W ilk in s  v . Despard (5 T . R . 112) and the 
o th e r E n g lis h  cases cited, th e re  was a seizure by 
th e  C row n  o r its  officers, and the  actions o n ly  
decided the  r ig h t  o f th e  se izor to  de ta in  th e  p ro 
p e rty  fro m  th e  date o f th e  seizure. These cases 
do n o t decide any r ig h t  to  e x is t in  the  C row n  to  
se izure a fte r the p ro p e rty  has passed to  a bond fid e  
pu rchaser ; in  effect, they  go no fu r th e r  than  show
in g  th a t th e  t i t le  of the  C row n  relates to  th e  date 
o f s e iz u re ; th e y  show no t i t le  re la t in g  back to  the  
t im e  o f th e  A c t  com m itted . To  g ive  such re la 
t io n  back, th e  A c t  should co n ta in  s tro n g e r words. 
I f  th e  a rg u m e n t on the  p a rt o f th e  C row n  be r ig h t ,  
then even a seizure and sale by  th is  co u rt in  an 
ac tion  in  rem  w ou ld  n o t ava il aga ins t the fo rfe itu re  
u n d e r th e  M e rch a n t S h ip p in g  A c t.

M a r.  21.— T he  A tto rney-G enera l in  rep ly .— In

[ A d m .

Beg. v . M cG levertg, The Telegrafo, th e re  is  a d is 
t in c t io n  d raw n  between th e  fo rfe itu re  fo r  p iracy, 
w h ich  is  a com m on la w  fo r fe itu re  ta k in g  place 
o n ly  on conv ic tion  o r condem nation , and  o th e r fo r 
fe itu res . I n  th a t  case th e  fo r fe itu re  to o k  place 
fo r an offence aga inst th e  ju s  gen tium , and con
sequently , i f  fo r fe itu re  a ttached  to  th e  sh ip  fro m  
th e  tim e  o f th e  c o m m itt in g  o f th e  act o f p iracy , 
th e  sh ip , w hen fo rfe ite d , w o u ld  pass, n o t to  any 
p a r t ic u la r  na tion , b u t to  a ll na tions, and  become 
com m on p ro p e r ty ; hence in  p ira c y  th e re  m us t be 
se izure  and condem nation to  p ro cu re  fo rfe itu re  to  
one na tion. M ere  se izure  w i l l  n o t operate  to  
pe rfec t a fo rfe itu re  i f  th e  w ro n g fu l a c t its e lf  does 
n o t cause i t ;  condem nation  m u s t fo llo w  unless 
th e  act i ts e lf  is  su ffic ien t. W he re  the re  is an 
in q u is it io n  o f escheat, and a ju r y  fin d s  th a t  the  
p ro p e rty  is escheated, the C ro w n  m ay convey, 
unless the  f in d in g  is reserved, because the  ju ry  
fin d s  th a t th e  p ro p e rty  has become vested in  the 
C row n  b y  th e  a c t done ; the  r ig h t  o f th e  C ro w n  to  
convey does n o t depend upon any act o f the  c o u r t 
ve s tin g  the  p ro p e rty . H e re  th e  s ta tu te  its e lf is 
clear. Sect. 103, sub-sec. 1 p rovides any sh ip  im p ro 
p e rly  u s in g  the  B r it is h  flag , “  sha ll be fo rfe ite d  to 
H e r  M a je s ty ,”  and enacts th a t,  “ in  any proceed
in g  fo r  en fo rc ing  an y  such fo r fe itu re ,”  th e  bu rden  
o f p roo f o f the  r ig h t  to  use the  fla g  sh a ll l ie  upon 
th e  person u s in g  th e  flag , thus  assum ing  th a t th e  
fo rfe itu re  takes place a t the  t im e  o f u s in g  th e  flag - 
Sub-sect. 2 also uses th e  same words, “  sha ll be 
fo rfe ite d  to  H e r  M a je s ty ,”  and these w ords  also 
im p ly  fo r fe itu re  on c o m m itt in g  th e  offence. 
A g a in , th e  w ords in  the  section quo ted  fo r  the 
de fendant, v iz ., “ has become su b je c t to  fo rfe itu re , 
c le a rly  im p ly  th a t  th e  sh ip  has become fo rfe ite d  
before th e  seizure p rescribed by th e  section. 
[S i r  R . P h i l l i m o r e .— Y o u r  o o n ten tion  is th a t 
th e  p ro p e rty  in  th e  sh ip  is devested a t th e  
tim e  of th e  w ro n g fu l act done, and on th is , I  
th in k  W ilk in s  v. Despard  is a lm ost conc lus ive .] 
T he  A m e rica n  decisions con tinue  to  enforce the 
same ru le  {Henderson  v . D is t ille d  S p ir its ,  &  a., 
W a ll U . S. Sup. C t. Rep. 41). I t  has been 
expressly  decided th a t  th e  C row n  cannot c la im  
fo rfe itu re  o f a sh ip  a fte r a sale b y  th e  A d m ira lty  
C o u rt, because such a sale is no tice  to  a l l  the  
w o r ld  : ( The A tto rney-G enera l v. N orsted t, 3 P rice  
97.)

S ir  R . P h i l l i m o r e .— T h is  is  a p roceed ing  on 
b e h a lf o f th e  C ro w n  aga ins t a ba rq u e  called the 
A nn a n d a le , in  o rd e r to  ob ta in  a decree o r sen
tence o f fo rfe itu re  under th e  p ro v is ions  ot 
th e  M e rch a n t S h ip p in g  A c t  (17 &  18 V ie t.  c. 
104.)

The  103rd section, sub-sect. 1. enacts, “  I f  any 
person  uses th e  B r it is h  fla g  and assumes the 
B r it is h  n a tio na l cha rac te r on board any ship 
owned in  whole o r in  p a r t  b y  any person not 
e n tit le d  b y  law  to  ow n B r it is h  sh ips, fo r the 
purpose o f m a k in g  such sh ip  appear to  be a 
B r it is h  sh ip , such sh ip  sh a ll be fo rfe ite d  to 
h e r M a je s ty  ” : th e n  o th e r p ro v is ion s  fo llo w  in  the 
sub-section, w h ich  i t  is unnecessary to  m ention- 
T he  second sub-section  prov ides, “ I f  th e  m aster 
o r  ow ner of any B r i t is h  sh ip  does o r p e rm its  to  
be done any m a tte r  o r th in g , o r ca rries  o r  p e rm it9 
to  be carried  a n y  papers o r docum ents, w ith  in te n t 
to  conceal th e  B r i t is h  cha racte r o f such ship 
fro m  any person e n tit le d  b y  B r it is h  la w  to  inqu ir®  
in to  th e  same, o r to  assume a fo re ig n  character, ®r  
w ith  in te n t  to  deceive, and such person as la s tly
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hereinbefore m entioned , such sh ip  sha ll be fo r 
fe ited  to  h e r M a je s ty .”

N ow , i t  m u s t be ta ke n  to  be a d m itte d  fo r  
fhe purposes o f th is  d e m u rre r th a t  on J u ly  
18, 1874, the  barque A nn a n d a le  was fra u d u 
le n t ly  represented b y  th e  ow ners a t th e  C ustom  
Souse to  have been sold to  fo re ig n e rs , and 
th a t in  fact she neve r was sold to  fo re igne rs , and 
there fo re  she fa lls  u n d e r th e  p rov is ions o f the 
¡Merchant S h ip p in g  A c t, w h ich  I  have ju s t  read. 
The defence sets up, am ongst o th e r g rounds, th e  
fo llo w in g  in  th e  Beventh p a ra g ra p h : “  A n d  as to  
•he said severa l m a tte rs  in  th e  s ta tem en t o f c la im  
°on ta ined  and a lleged to  have been done b y  the  
Persons, and in  th e  ways and w ith  the  in te n ts  re 
spective ly  a lleged  in  th e  s ta tem en t o f c la im , th e  
defendant says th a t on th e  6 th  J u ly , 1876, he 
became bona fid e  pu rchaser o f th e  ba rque  A n n a n 
dale fo r  va luab le  cons idera tion , and th a t a t th e  
tim e he became such bond fid e  pu rchaser he had 
» 0  notice o r  know ledge  w hatsoever of th e  said 
tt ia tte rs  in  th e  s ta tem en t o f c la im  contained, o r  
atly  of them , o r o f the  said m a tte rs  h a v in g  been 
done b y  th e  said persons in  th e  ways and w ith  the  
ln ten ts in  th e  said s ta tem en t o f c la im  m entioned , 
° r  o f th e  said m a tte rs  h a v in g  been done a t a ll.”  
A n d  th e n  he goes on to  sta te  “  th a t th e  barque 
f n nanda le  was seized b y  the  p la in t i f f  on the 9 th  
“  ul.y, 1876, and fro m  th a t date is s t i l l  de ta ined .”  

The p la in t if f  o n ly  dem urs to  th e  seventh  para- 
graph in  th e  sta tem en t o f defence, and i t  is con
tended on b e h a lf o f th e  crow n  th a t  the  p ro p e rty  in  
‘ “ is case was devested a t th e  tim e  when th e  owners 
eom m itted th e  fra u d u le n t ac t to  w h ic h  I  have 
“diverted. O n th e  o th e r hand, i t  has been con- 
bended on beha lf o f th e  owners th a t  th e  p ro p e rty

n o t devested u n t i l  th e  seizure. I t  is  a d m itte d  
nat i t  is  n o t necessary to  have a sentence o f condem 

nation, b u t i t  is  contended th a t se izure  was neces- 
8ary  in  o rd e r to  d ive s t th e  ow ners o f th e  p ro p e rty . 
..T h e  c o u rt has been re fe rre d  to  va rious  cases in  
. 6 co u rts  o f th is  c o u n try , b u t i t  is n o t, in  m y 
■Judgment, necessary to  do m ore th a n  sta te  the  
anbstance of the  decisions come to  b y  these courts, 
bne case th a t  is  p r in c ip a lly  re lied  on is  W ilk in s  v . 
¡ f (f p a r d  (5 T . Hep. 112), w h ic h  appears to  have 
allowed an e a rlie r decision, w h ich  are re fe rre d  to  

v. W itherhed  (12 M od. 92 : S a lk . 223 ; 5 
. °d. 195; Comb. 361). The p r in c ip le  la id  down 
i t  m1' 8 case> and adopted in  W ilk ir .s  v. Despard  
■A T . Rep. 112), is , th a t, before  se izure  and before 
8ny s u it, the  fo rfe itu re  accrued a t th e  t im e  when 

6 ille g a l and  fra u d u le n t ac t was done, and th a t 
c t devested o u t o f the  owners th e  p ro p e rty  w h ich  
bey had in  i t ,  and th a t  th e  seizure re la ted  back to  

6 act w h ic h  was the  cause o f th e  fo rfe itu re .
. I  am  of o p in io n  th a t th is  p o s itio n  is  a sound one 
1 law, lo o k in g  to  th e  cases th a t I  have adverted  
°> and th e  d e m u rre r m u s t be susta ined in  th is  

,j*Se on th e  g ro u n d  th a t  the  fo r fe itu re  accrued a t 
t ?6 t im e  w hen th e  il le g a l a c t was done, and th a t  

e seizure re lates b a ck  to  th e  tim e  o f the  
omtniBsion o f th e  offence. I t  w il l ,  the re fo re , be 

„  b the defendants to  consider w h e th e r they w il l  
end th e ir  defence.
Judgm ent f o r  the p la in t i f f  on the dem urrer. 

„ S o l ic i t o r  fo r  th e  p la in t if f ,  G. 0 . T o lle r  fo r  M urto n , 
h e ito r to  th e  B oa rd  o f T rade.

o  ® ° ti° ito rs  fo r  the  d e fe n d a n t: O live r  and
-Vottrerell.

COURT o r BANKRUPTCY.
E epoited  by A . A . D o r ia , Esq., Barris ter-a t-Law .

M onday, M a rc h  12, 1877.
E x  p a rte  B abuow ; B e  W orsdell.

U n p a id  vendor— A r r iv a l  o f goods a t destination  
Stoppage in  tra n s itu .

B . sold an d  shipped goods to W. a t F . pe r steam
sh ip  company. The goods were in  due course 
delivered a t F .  to C., who acted in  the double 
capacity o f  agent f o r  the com pany to collect 
fre ig h ts , a n d  o f  w ha rfin g e r an d  c a rr ie r  f o r  con
signees o f  a l l  goods landed a t F . by the company. 
G ’s course o f  business was to advise consignees o f  
the a r r iv a l o f  th e ir  goods, and to hold the same to 
th e ir  o rder and  at th e ir  r is k , a n d  u n t i l  the f re ig h t  
w as p a id . B efore  the goods a rrived  a t F „  B . 
com m itted an  act o f  bankrup tcy  upon w h ich  he 
was a d jud ica ted  bankrup t. W . cla im ed the goods 
as an  u n p a id  vendor before they were cla im ed by 
the trustee in  bankrup tcy .

H e ld  tha t, as B . had  cla im ed the ogods before notice 
o f  th e ir  a r r iv a l had been communicated to W., 
and  before they had been cla im ed by the trustee, 
his r ig h t  o f  stoppage in  tra n s itu  was not lost, 
although the goods had a rr iv e d  a t the place o f  
th e ir  destination .

T h is  was an appeal fro m  th e  decision o f th e  ju d g e  
o f th e  C o u n ty  C o u rt o f C ornw a ll, ho lden  a t F a l
m ou th .

I n  the  m o n th  o f O ctober 1876, B a rro w  and bon, 
le a th e r m erchants, in  London , so ld to  Jona than  
W o rs d e ll th e  younger, a shoem aker a t F a lm o u th , 
lea the rs  to  th e  va lue  o f 208Z. 3s. 6d. I n  p a rt 
paym en t o f  the  m oney J . "W orsdell gave B a rro w  
and Son a post-da ted  cheque o f th e  10 th  N o v . 1876 
fo r  50Z., and p rom ised  to  accept a b i l l  fo r the  re 
m a inder.

On th e  27 th  Oct. B a rro w  and Son sent an 
invo ice  o f th e  goods to  J. W o rsde ll, ju n .,  and no t 
h a v in g  received any d irec tions  as to  how  th e y  
w ere to  be fo rw arded , de live red  them  to  W r ig h t  
and Jackson, w h a rfin g e rs , in  London , addressed to  
“  W o rsd e ll, K il l ig re w -s tre e t ,  F a lm o u th ,”  and on 
th e  same day handed to  W r ig h t  and Jackson a 
fo rw a rd in g  no te  in  these te rm s  :

Spa Boad, Bermondsey, S.E.,
W est K e n t W h a rf, Oct. 27th, 1871.

Please receive from  Jonathan W orsdell ju n ., K illig re w - 
street, Fa lm outh , 9 bales and 2 trusses fu l ly  addressed.

O n th e  29 th  O ct. W r ig h t  and Jackson shipped 
th e  goods p e r th e  B r it is h  and I r is h  S team  P acke t 
C om pany ’s steamer The Countess o f  L u b lin ,  w h ich  
sailed th e  same day and a rr ive d  a t F a lm o n th  on 
the  31st O ct., w here the  goods were d ischarged a t 
th e  w h a rf o f M essrs. Carne and Co., th e  agents 
o f th e  com pany, w ho placed th e m  in  th e ir  ware-
uuusc.

T he  sh ip ’s “  m a n ife s t”  o f the  goods w as sent o ff 
b y  W r ig h t  and Jackson on th e  31st O ct. and 
reached Carne and Co. th e  same even ing, and was

W eBt K e n t W h a rf, London.
M a n ifes t o f the Countess o f D u b lin  from  London to  

Fa lm ou th  1876. Voyage sailed the  29th O ct., No. 3, 
9 bales leather, and N o. 5 ,2 trusses leather. Consignee, 
W orBdell. A m ou n t to  pay, 1Z. 8a. 9d. Place, Fa lm onth.

O n th e  30 th  O ct. J .  W o rsde ll, ju n . absconded, 
and on th e  2nd N o v . a b a n k ru p tc y  p e tit io n  was 
presented aga ins t h im , th e  act of b a n k ru p tc y  
be ing  “ d e p a rtin g  fro m  h is  d w e llin g  house 
o r o therw ise  absenting  h im se lf,”  w hereupon he
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waa ad jud ica ted  b a n k ru p t on the 4 th  N o v . 
O n the  same day Messrs. B a rro w  and Son 
h a v in g  heard th a t W o rsd e ll had absconded 
te legraphed to  Oarne and Oo. to  stop the  goods, 
and no t to  d e live r them  to anybody, as they c la im ed 
th e m  as unpa id  vendors. L a te r  on the same day 
th e  b a il if f  o f the  C o u n ty  C o u rt c la im ed the goods 
on beha lf o f the  trus te e  in  bank ru p tcy , b u t  Carne 
and Co. declined to  g ive  them  up.

On the 6 th  N ov . Carne and Co. w ro te  B a rro w  
and Son th a t the  goods were s t i l l  in  th e ir  posses
sion, and w ou ld  be re ta in e d  by them  u n t i l  they  
were qu ite  sure th a t th e y  shou ld  fa ll in to  the r ig h t  
hands.

O n the  16th Feb. 1877, the  C o u n ty  C o u rt ju d g e , 
upon the  a pp lica tion  o f the  trustee , m ade an o rde r 
dec la rin g  th a t the goods belonged to  the trus te e .

A g a in s t th is  o rde r B a rro w  and Son appealed.
C arne and Co. deposed th a t th e y  were the  sh ip 

p in g  agents a t F a lm o u th  of the steam ship com pany 
fo r  the  purposes respective ly  o f p ro c u rin g  and co l
le c tin g  fre ig h ts  fo r  them , and as such agents th e y  
also had the exclus ive r ig h t  o f d e liv e r in g  goods 
fro m  th e ir  warehouses, and  th is  they  in v a ria b ly  
d id  upon rece ip t o f an o rde r from  the  consignee ; in  
th is  respect th e y  acted sole ly on th e ir  ow n account 
as ca rrie rs  fo r the  consignee, and q u ite  indepen
d e n tly  and a p a rt fro m  th e ir  agency fo r  the  com 
pany ; th a t  i f  goods were consigned to  s trangers 
n o t res iden t a t F a lm o u th , th e y  sent to  th e m  a 
f re ig h t  note to  the effect th a t the  goods had a rr ive d  
and were a t th e  consignee’s r is k  a fte r land ing , and 
i f  n o t im m e d ia te ly  rem oved w ould  be s to red  a t the 
ow ner’s r is k  and expense; th a t i f  the  consignee 
resided a t F a lm o u th  they, as a m a tte r o f conven i
ence, sent a ve rba l message instead  o f a f re ig h t  
note, and th ro u g h o u t acted as agents fo r  th e  con
signee ; th a t th e  “  m a n ife s t ”  o f the  goods in  ques
t io n  was sent to  them  b y  "VYright and Jackson, 
and reached th e m  the  same even ing, and  was in  
th e  usua l fo rm , and s ta ted  th a t 11. 8s. 9d. was the 
f re ig h t  to  be paid b y  the  consignee, and th a t th e y  
knew  n o th in g  o f the consignors u n t i l  th e y  received 
th e  te leg ram  on the  4 th  N o v .

The o th e r m a te r ia l facts su ffic ie n tly  appear in  
th e  a rgum en ts , and in  the ju d g m e n t.

H orne  P ayne  appeared fo r the  appe llan t.— lb  is 
c lear fro m  the  a u tho ritie s  th a t i t  is im m a te r ia l 
w ho pays th e  fre ig h t  and charges, and th a t  an 
un p a id  vendor’s r ig h t  o f stoppage in  t ra n s itu  ove r
r ides a c a rr ie r ’s lie n  fo r  a genera l balance, th o u g h  
n o t th e  special charges on the  goods sold.

B en jam in  on Sales, 695;
O p penhe in  v. R usse ll, 3 Bos. & P a l. 42;
L ic k b a rro w  v . M a son , 6 E ast, 21.

The respondents m ig h t re ly  upon  the fa c t th a t h is  
c lie n ts  had received p a rt paym ent, b u t  the  b il l of 
exchange, w h ich  was sent to  the b a n k ru p t fo r  
acceptance, was never accepted, and th e  cheque 
was w orth less, the re  be ing no asse ts; b u t  even i f  
th e y  had received p a rt paym ent, i t  had been 
decided th a t a vendor’s r ig h t  o f  stoppage in  
t ra n s itu  was n o t lo s t e ith e r by  p a rt paym en t o r a 
co n d itio n a l paym ent.

H od so n  v . L e y . 7 Te rm  Hep. 445 :
Feise  v . W ra y , 3 E ast, 39 ;
E d w a rd s  v. B rew er, 2 M . &  W . 375.

L a s tly , th e  rea l question  was, w he ther the goods 
had reached the  hands o f a person in  F a lm o u th , 
w ho ceased to  ho ld  them  as w h a rfin g e r and ca rr ie r, 
and held them  by  agreem ent between h im s e lf and 
th e  consignee no longe r as ca rr ie r, b u t as agent

[B ank .

fo r  a n d  on  b e h a lf o f  th e  cons ig nee , r e ta in in g  th e m  
o n  a b i l l  o i d e p o s it. H e  c o n te n d e d  th a t  th e  e v i
dence fa ile d  to  p ro v e  a n y  s u c h  a g re e m e n t, t h 8 
a r r iv a l  o f th e  goods n e ve r h a v in g  been c o m m u n i
ca te d  to  th e  b a n k ru p t ,  w h o  had , in  fa c t ,  absconded  
b e fo re  th e y  had  a r r iv e d , and  th a t  O a rn e  a n d  C o. 
h e ld  th e m  o n ly  as w a re h o u se m e n  in  th e  o rd in a r y  
co u rse . H e  re fe r re d  to  

B en jam in  on Sales, p. 707 ;
Jam es v . G r if f in ,  2 M  &  W . 633.

B e G ex, Q.O., a n d  N o rtlun o re  Law rence, fo r  the  
tru s te e , c o n te n d e d  th a t  th e  tra n s itu s  w as ended 
w h e n  th e  s te a m  p a c k e t c o m p a n y  b r o u g h t  the  
goods to  F a lm o u th ,  th a t  b e in g  th e  d e s tin a tio n  
n a m e d  in  th e  in v o ic e  s e n t to  W o rs d e ll b y  B arroW  
a n d  S ons. T h e  s te a m  p a c k e t c o m p a n y  w e re  th e  
o n ly  c a r r ie rs  e m p lo ye d . T h e ir  p ra c tic e  w as n o t to  
d e liv e r  th e  goods, b u t  t,o leave  th e m  o n  th e  w h a r t 
a t  F a lm o n th ,  w h e re  th e y  re m a in e d  u n t i l  som e new 
d e s t in a t io n  w as c o m m u n ic a te d  to  th e m  a t  the  
in s ta n c e  o f  th e  co n s ig nee . T h e  tra n s itu s  n a m e d  m  
th e  in v o ic e , th e re fo re , was d e te rm in e d  b y  th e ir  
a r r iv a l  a t F a lm o u th . T h e y  c ite d

W e n tv jo rth  v . O u th w a ite , 10 M . & W . 436 ; 
W h ite he a d  v. A n d e rso n , 9 M. & W . 534.

O a rn e  a n d  Co. n e v e r w e re  c a r r ie rs  f o r  W o r s d e l l  
T h e y  w ere  m e re ly  c a n d id a te s  fo r  b e in g  h is  c a r r ie rs . 
H e  m ig h t  have s e n t h is  o w n  c a r ts  a n d  ta k e n  th e m  
a w a y  [T h e  C h ie f  J u d g e .— S upp ose  th e re  had  
been no  C a rn e  a n d  Co. in  e x is te n c e  a n d  n o  w a re 
house, n o th in g  b u t  th e  op en  s k y  above , a n d  th e n  
th e  goods h a d  been sh o t o u t  u p o n  th e  w h a r f ,  and  
b e fo re  a n y  one co u ld  com e a n d  la y  a h a n d  upon  
th e m  an d  say “  T h e y  a re  m in e ,”  th e  u n p a id  ve n d o r 
c la im e d  th e m .]  T h e n  w e sa y  th a t  is  to o  la te ’ 
because th e y  a re  d e liv e re d  a t  th e ir  d e s tin a tio n , 
an d  th e  t ra n s itu s  is  a t  a n  end . T h e  s te a m sh ip  
c o m p a n y  u n d e r to o k  to  c a r ry  th e m  no  fu r th e r  
th a n  th e  w h a r f  a t  F a lm o u th ,  a n d  th e  tra n s itu s  was 
c o m p le te ly  a t  a n  en d  w h e n  th e  goods a r r iv e d  ®t 
th e  a g e n t’s w a re h o u se , w ho  is  to  keep th e m  u n t i l  
h e  rece ives  th e  fu r th e r  o rd e rs  o f th e  co n s ig nee . 

D ixon v . B a ld w in ,  o E ast, 175 ;
E x  p a r te  G ib be s ; Re W h itw o r th ,  L . Hep. 1 C h .D -  
191; 33 L . T . Bep. N . S. 479.

T h e  C h ie f  J u d g e .— A l l  these  cases areex trem e ly  
n ic e  no  d o u b t ;  bu t, n o tw ith s ta n d in g  th e  m u ltitu d 0 
o f  th e  cases u p o n  th e  su b je c t, tu e re  is  a v e r y  c lear 
p re c e d e n t to  be deduced .

T h e  fa c ts  o f th is  case u n q u e s t io n a b ly  a re  th e s e :
T h e  go ods  a re  so ld  and sh ip p e d  in  L o n d o n  

to  be  d e liv e re d  to  W o rs d e ll a t  F a lm o n th ; 
th e  vesse l goes to  F a lm o u th ;  th e  goods are 
tra n s fe r re d  fro m  th e  s h ip  to  th e  sho re , »nd 
th a t  o p e ra tio n  is  p e r fo rm e d  b y  C a rn e  an d  Oo., 
w h o  are  so fa r  th e  a g e n ts  o f th e  s h ip p in g  co m p a n y  • 
T h e y  are  n o t to  p a r t  w i th  th e  possession o f  the  
goods u n t i l  th e y  a re  p a id  th e  f r e ig h t  c h a rg e 3- 
T h a t  is  c lea r. T h e  goods a re  ly in g  o n  th e  quay* 
a n d  th e y  ta k e  th e m  in to  th e ir  w a re h o u se . I  
n o t  t h in k  th a t  has v e ry  m u ch  to  do  w i th  i t .  I f  if*.® 
w e a th e r w o u ld  d e s tro y  th e m , o r  in ju r e  th e m , lC 
w o u ld  be a v e ry  b u s in e s s - lik e  m ode o f p roceed ing  
th a t  th e y  s h o u ld  ta k e  th e m  in to  th e  w arehouse  > 
b u t  w h e th e r on  th e  q u a y  o r  in  th e  w are hou se , th a t 
is  th e  p lace to  w h ic h , I  th in k ,  th e  goods h a d  so far  
been c a r r ie d . W h e th e r  th e  tran s itu s  ended th e re , 
so th a t  a n  u n p a id  v e n d o r c a n n o t c la im  h is  r ig h t  to 
s to p p a g e  in  t ra n s itu  is  w h a t I  have to  decide.

N o w  th e  s h ip p in g  b ro k e rs  say th a t  th e y  susta in  
tw o  ch a ra c te rs . F ir s t ,  th e y  a re  a g e n ts  fo r  t 00 
s h ip p in g  c o m p a n y , a n d  th e n  h a v in g  possession

E x  parte  Barrow ; l ie  W orsdell.
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B a s k . ] E x  p a rte  Barrow ; Be  W orsdell. [ Ba sk .

° f  the goods fo r  th e  s h ip p in g  com pany, th e ir  n e x t 
d u ty  is  one o f a d iffe re n t k in d  ; i t  is to  announce 

th e  consignee th a t they ho ld  h is  goods, f irs t ,  
th a t they  m ay g e t paym en t o f th e  fre ig h t,  and n ex t 
th a t th e y  m ay deal w ith  th e  goods as the  consignee 
d irects them . B u t u n t i l  th a t  is  done can i t  be 
8aid  th a t th e  r ig h t  o f stoppage in  tra n s itu  is  gone ? 
The sh ip p in g  com pany w o u ld  n u t a llow  th e  goods 
to he pa rted  w ith  u n t i l  th e ir  charges were paid, 
and th e  agents w o u ld  neve r su ffe r W o rs d e ll to  
take them  u n t i l  the  charges were pa id , i f  he 
desired to  have them . A s  Carne and Oo. say, 
th e ir  course of business was, th a t  the  person l iv in g  
at  a d is tance  w ou ld  rece ive a w r it te n  notice, and 
anyone l iv in g  in  F a lm o u th  w ou ld  receive a ve rba l 
Notice. N e ith e r  th e  one n o r the  o th e r was done 
*n th is  case. T he  fa c t seems to  be established 
tha t, a t th e  tim e  the  goods were shot o u t upon th e  ) 
*)tlay, th e  pu rchaser had absconded, so th a t  any 
Notice w ou ld  have produced no re su lt. A t  any 
fa te  he was n o t fo r th c o m in g ; he was n o t 
there  e ith e r to  c la im  th e  goods, o r to  have 
a notice de live red  to  h im  th a t the  goods had 
a rr ive d , o r to  d ire c t the  fre sh  des tina tion  o f 
them.

T h a t m akes th is  case v e ry  d iffe re n t from  the  case 
W entw orth  v. O uthw aite  (10 M . &  W . 436). I n  th a t 

°ase n o t o n ly  was there  an end o f the  tra n s itu s , b u t 
there  had been actua l possession. C arts  had been 
Sent to  ca rry  away one h a lf o f the  flax , and the 
o ther h a lf rem a ined  because the re  was n o t tim e  
eUough, o r  the re  were n o t carts enough, to  ca rry  
aWay th e  rem a inder. B u t  th e  tran s itu s  was a t an 
®nd, and th e  purchaser was the ow ner of th e  goods, 
aD4 no o th e r person a live , pa id  o r unpa id , could 
•uairn th e  ow nersh ip .

Then in  th e  case w h ich  was decided by  
f j s e l f  (E x  •parte Gibbes, re W h itw o rth , L .  Rep. 
t  Ch. D iv . 101), th e  facts were, th a t  th e  goods 
^pon th e ir  a rr iv a l a t L iv e rp o o l were pa id  
' ° r  by  b ills , w h ich  were n o t good b ills  by  
r eason o f subsequent fa ilu re . T he  goods h a v in g  
aFr ived  a t  L iv e rp o o l th e  pu rchaser acqu ired  a 
^ 'S k t, fro m  ha v in g  accepted the b ills  and p e r
fu m e d  th e  cond itio n , to  demand fro m  th e  sh ip 
m aste r th e  d e live ry  o f th e  goods. H e  exercised 
th a t r ig h t ,  and th e  a rgum en t was th a t they  
m ^a iu e d  in  tra n s itu  a fte r th a t. I  cou ld  n o t a llow  
l “ a t a rg um en t.

Then I  have had read to  m e severa l e x tra c ts  
,r om M r. B e n ja m in ’s w o rk . O f course th a t 
18 on ly  to  be taken  as a learned person’s expo- 
?>tion of th e  la w , n o t as an a u th o r ity ;  b u t i t  
18 so clear and po in ts  o u t so c le a rly  th e  d iff ic u lt ie s  

^ ich  beset th is  question , and th e  conclusion 
y '°h  o u g h t to  be d raw n  fro m  decided cases, th a t 
1 feel com pelled to  re fe r to  i t .  I  read fro m  
Page 707, th e  o th e r questions o f stoppage in  Iran -  

h a v in g  been discussed in  th e  p rev ious p a rt o f 
ae v o lu m e : " N e x t  come th e  cases w here th e  

8°cds have reached th e ir  u lt im a te  d es tina tion , and 
h® co n tro ve rsy  is w he ther they s t i l l  rem a in  in  the  
auds o f the  ca rr ie r, qua  ca rr ie r, o r, i f  landed, 

Whether th e  w h a rfin g e r o r warehousem an is the  
° f  the  buye r to  receive and ho ld  them  fo r 

“ e b u ye r’s account. B la ckb u rn  on Sales has th is  
Passage, “  I n  none o f these cases, i t  m ay be observed, 

th e re  any doubt as to  the  la w ; the  question  
°he  o f fa c t, nam e ly , in  w ha t capac ity  d id  the 

'u e re n t agents ho ld  possession ? ’ T h is  question 
e°ornes s t i l l  m ore d if f ic u lt  to  answ er w hen the  

Party h o ld in g  goods acts in  tw o  capacities, as fo r

instance, a ca rr ie r, w ho also acts as a warehouse
man, and who m ay, the re fo re , have goods in  h is  
warehouse e ith e r as a place of depos it connected 
w ith  the  carriage , o r as a place o f deposit sub ject 
to  the  orders of the  buye r, o r as a w h a rfin g e r who 
som etim es receives goods as a gen t o f th e  sh ip 
ow ner and som etim es as agent of th e  consignee. 
In  a ll such cases, as th e  lead ing  fact, nam ely  the  
possession o f the  goods, is  in  its e lf  am big ious, i t  is 
necessary to  g a th e r th e  in te n tio n  o f the pa rties  
fro m  th e ir  m in o r  acts. I f  the  possessor of th e  
goods has the  in te n tio n  to  ho ld  them  fo r the buye r, 
and n o t as an agent to  fo rw a rd , and th e  buye r 
in tends  th o  possessor so to  h o ld  them  fo r  h im , 
the  tra n s itu s  is a t e n d ; b u t I  apprehend th a t b o th  
these in te n ts  m u s t concur, and th a t n e ith e r  can 
th e  c a rr ie r o f h is  own w i l l  conve rt h im se lf in to  a 
warehousem an so as to  te rm in a te  th e  tran s itu s  
w ith o u t th e  agreeing m in d  o f the b uye r, n o r can 
th e  buye r change the capacity in  w h ich  the  ca rr ie r 
ho lds possession w ith o u t h is  assent, a t least u n t i l  
th e  c a rr ie r  has no r ig h t  w hatsoever to  re ta in  
possession aga inst the  b u y e r."  F o r  th is  he quotes 
th e  cases of James v. G riffin  (2. M . &  W . 623), and 
Jaclcson v. N ic h o l (5 B in g ., N . C., 508). Then he 
says, “  T h is  v iew  o f the law  has received con firm a 
t io n  in  subsequent cases.”

N o w  i f  Messrs. Carne and Co. say they_ w ere  
the  agents of the  buye r, I  ask w ho c o n s titu te d  
th e m  such agents? W h a t r ig h t  had th e y  to  
m ake them selves the  buyers  agents ? I t  was 
th e ir  d u ty  to  receive th e  goods, and i t  was 
th e ir  d u ty  no t to  p a rt w ith  them  u n t i l  they  
were pa id  fo r  th e  fre ig h t.  I  do n o t th in k  i t  
was th e  less th e ir  d u ty  to  p u t  them  in  a, 
place w here  they  cou ld  n o t be in ju red .^  Beyond 
th a t they had n o th in g  m ore  to  do w ith  them  
th a n  I  had. There  was no com m un ica tion  of any 
in te n tio n  on th e  p a rt o f th e  buye r, b u t th e  goods 
rem ained in  Carne and Co. s possession. Phe 
u n p a id  vendor tr ie s  to  ge t possession o f them , 
fin d in g  th a t h is pu rchaser has fa iled  and can
no t be found.

The case d iffe rs  m uch  fro m  th e  tw o  cases 
w h ich  have been re lied  upon, and seems to  
me to  come w ith in  the  p r in c ip le  o f law  w h ich  
is  m entioned in  M r. B e n ja m in ’s w o rk , and 
w h ich  is supported  b y  th e  a u th o rit ie s  to  w h ich  he 
re fe rs , and every o th e r a u th o r ity  w h ich  I  kn o w  of 
w h ich  applies to  th is  sub ject. The  tra n s itu s  ends 
a t F a lm o u th  no doubt. The  trans itus  m ig h t so end 
th a t the  b u ye r cou ld  acqu ire  possession, b u t u n t i l  
the  buye r does som eth ing  to  evince an in te n tio n  of 
ta k in g  possession, in  m y op in ion  th e  r ig h t  o f an 
unpa id  vendor to  stop those goods w h ich  had 
never le f t  h is hands except to  go on board the  
sh ip  rem a ined  untouched, and th a t, the re fo re , the  
o rd e r w h ich  has been appealed aga inst o u g h t to  be 
d ischarged.

H orne  Pa,yne asked fo r th e  costs of the  appeal.
The Ch ie f  Judge.— I t is a very nice question 

indeed, and I  do not think I  ought to give you the

C° S o iic ito rs  fo r the appellants, Gregory, B o ioc liffe , 
and Co.

S o lic ito r  fo r  th e  respondent, H . M ontagu.
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HOUSE OF LORDS.
Reported y  C. E . M ald e n  and A . H . P oyser, Esqs.t B a rris te rs - 

a t-Law,

M a y  22, 23, a n il 30, 1876,
(Before L o rd s  Chelmsford, H atherley, and 

Selborne.)
Clyde N avigation  Company, v . B arclay and 

others.
ON APPEAL FROM THE SECOND DIVISION OF THE 

COURT OF SESSION.
M erchant S h ip p in g  A c t 1854 (17 &  18 Viet. c. 104), 

s. 388— C om pulsory p ilo tage— C o llis ion— Con
tr ib u to ry  negligence— B urden  o f  p ro o f— T r ia l  
t r ip — Bye laics.

I n  cases o f  co llis ion , i f  i t  be proved on the p a rt o f  
the defendants th a t the accident occurred through  
the f a u l t  o f  a p i lo t  com pu lso rily  employed, the 
burden o f  p ro v in g  th a t the defendants have been 
g u ilty  o f  con trib u to ry  negligence lies on the 
p la in t if fs ,  and  they m ust show such negligence 
e ithe r by d irec t p ro o f adduced by themselves or 
f ro m  fa c ts  proved  in  the defendants’ evidence, (a) 

The Io n a  (16 L .  T . Bep. N . S, 158 ; L . Rep. 1 P . C.
426 ; 2 M a r. L a w  Cas. 0 . 8 . 479) explained.

The sending a new steamer, no t yet out o f  the 
bu ilde rs ’ hands, on a  t r ia l  t r ip ,  m anned by a 
suffic ient num ber o f men to w ork  the ship, and  in  
charge o f  a  d u ly  licensed p ilo t, but w ith o u t regu
la r ly  constituted officers and  crew, does not 
am ount to co n trib u to ry  negligence.

A  bye-law  o f  a  loca l p ilo t board enacted th a t a l l  
steamers n a v ig a tin g  the r iv e r  should be m anned  
by an  “  experienced cap ta in  or s a ilin g  master, 
and  a  sufficient num ber o f  able bodied and ex
perienced men.”

H e ld , th a t a p i lo t  com pu lsorily  employed m ig h t be 
considered a  s a ilin g  m aster w ith in  the m ean ing  
o f  the bye-law.

Queere, how f a r  such bye-law was app licab le  to a 
vessel on a  t r ia l  tr ip .

T his was an appeal fro m  a ju d g m e n t of the  
second d iv is io n  of th e  c o u rt o f session in  S co t
land , de live red  on  18 th  June  1875, by  the  L o rd  
Ju s tice  C le rk  (L o rd  M on crie ff), and L o rd  Neaves 
(L o rd  O rm ida le  d issen ting ), a ff irm in g  a ju d g m e n t 
o f  th e  L o rd  O rd in a ry  (L o rd  M ackenzie), in  an 
action  b ro u g h t b y  th e  appe llan ts  aga ins t th e  re 
spondents.

T he  case is repo rted  in  2 C o u rt o f Session Cases 
(4 th  series), 842.

T he  action  arose o u t o f a co llis io n  w h ich  oc
cu rre d  in  th e  C lyde , on 19 th  Feb. 1873, between 
th e  C o lin a , a la rg e  steam er o f 2000 tons, the  
p ro p e r ty  o f th e  respondents, and a d redger, the 
p ro p e rty  o f the  appe llan ts , by  w h ich  the  la t ie r  was 
sunk.

T he  C o lin a  was a new sh ip , and was on he r 
t r ia l  t r ip  w hen th e  acciden t occurred, and she 
was m anned by a erew  o f tw e n ty -fiv e  hands, in 
c lu d in g  th e  persons w ho were a fte rw ards, when 
she was com pleted, respec tive ly  h e r m aste r and 
f ir s t  and second m a te s ; and these persons were 
a c tin g  as officers on board the  sh ip , w h ich  was in  
charge o f a d u ly  licensed p ilo t. B y  th e  C lyde

(a) This decision w ill have the effeot of considerably 
varying the practice in  collision cases where compulsory 
pilotage is pleaded, as i t  w ill be no longer necessary fo r a 
defendant to show more than tha t the negligent act com
plained of resulted from the act of the p ilo t in  charge. 
See The Cynthia, ante p. 378.—E d .

N a v ig a tio n  C onso lida tion  A c t  1858, sect. 128, et. se([- 
p ilo ta g e  is m ade com pu lso ry  upon a ll vessels over 
60 tons re g is te r  n a v ig a tin g  the  C lyde. The 
defence ra ised by the  respondents was u nder the 
M erch a n t S h ip p in g  A c t 1854 (S ta t. 17 &  18 V ie t, 
c. 104), s. 388, th a t she was under th e  com pu lsory 
charge o f  a licensed p ilo t, and th a t  th e  accident 
occu rred  b y  h is  de fau lt, w ith o u t an y  c o n tr ib u to ry  
nee ligence on th e ir  p a r t ;  an d  on th e  evidence 
the L o rd  O rd in a ry  decided in  th e ir  fa vo u r, and 
h is  ju d g m e n t was a ffirm ed as above m entioned.

Cotton, Q.C. and B e n ja m in , Q.C., appeared fo r 
th e  appellants.

B u tt,  Q.C. and Herschell, Q .C., fo r  th e  respon
dents.

The  facts and a rg u m e n ts  appear su ffic ien tly  
fro m  th e  ju d g m e n ts  o f  th e ir  L o rd sh ip s .

L o rd  Chelmsford.— M y  L o rd s , th e  o n ly  question 
upon w h ich  the re  is a n y  d isp u te  in  th is  case is 
w h e th e r th e  ow ners o f th e  C o lina  have done, or 
o m itte d  to  do, any A c t  w h ich  co n trib u te d  to  the 
co llis io n  fo r  w h ich  th e y  are sought to  be made 
answerable. T h e ir  defence is founded on the 
M erch a n t S h ip p in g  A c t  1854 (S ta t. 17 &  
V ie t .  c. 104) w h ich  enacts (sect. 388) th a t  “  No
ow ner o r  m aste r of any sh ip  sha ll be answerable 
to  any person w ha te ve r fo r  any loss o r  damage 
susta ined b y  th e  fa u lt  o r  incapac ity  o f any 
qua lifie d  p ilo t  a c tin g  in  charge o f such sh ip  w ith in  
an y  d is t r ic t  w here th e  em p loym en t o f  such pilot' 
is com pu lso ry  b y  law .”

B u t a lth o u g h  au acc iden t m ay have been a t t r i 
bu tab le  o r ig in a lly  to  a p ilo t, ye t, i f  any fa u lt  of 
the  ow ner o r  m aste r o f th e  vessel has c o n trib u te d  
to  i t ,  h is re s p o n s ib ility  s t i l l  rem ains.

T he re  has been some l i t t le  con fus ion  in  th e  cases 
as to  th e  onus p ro b a n d i. I n  th e  case of the Io n a  (L- 
Bep. 1 P . 0 .4 2 6 ; 16 L .  T . B e p .N . S 158; 2 M a r .L a *  
Cas. O .S. 479) w h ich  was re lied  upon in  th e  ju d g m e n t 
o f the c o u rt below, and m en tioned  in  the  a rgum en t 
a t th e  b a r,K in d e rs ie y , V .  C .is re p o rte d  to  have sa id : 
“  I t  is n o t enough fo r  th e  ow ners to  p rove  th a t 
th e re  was fa u lt  o r  neg ligence in  the p i lo t ;  they 
m us t p rove  to  th e  sa tis fac tion  o f the  c o u rt w hich 
has to  t r y  th e  question  th a t the re  was no defau lt 
w ha teve r on th e  p a rt o f th e  officers and crew  of 
th e ir  vessel, o r  a n y  o f them , w h ich  m ig h t  have 
been in  any degree conducive  to  th e  dam age,”

The  learned V ice -C h a n ce llo r imposes on the 
o wners a species o f  nega tive  p ro o f w h ich  i t  is im pos
sib le  fo r them  to  g ive . I f ,  instead  o f say ing  “  They 
rou s t p rove  th a t  the re  was no de fau lt,”  he had 
said, “  I t  m u s t be p roved  th a t the re  was no fau lt 
on th e  p a r t  o f th e  o fficers and crew ,”  he would 
have been p e rfe c tly  correct.

T he  co n d itio n  o f  exception th a t  the  owners 
shou ld  prove th a t th e  accident arose e n tire ly  
fro m  th e  fa u lt  o f the  p ilo t, is one w h ic h  m ust 
be fa ir ly  and reasonably in te rp re te d . T he  owners 
h a v in g  p roved  fa u lt  on th e  p a rt o f th e  pile*' 
su ffic ien t to  cause, and  in  fa c t causing, the 
ca la m ity , m u s t the re fo re , in  absence o f p r° °  
o f c o n tr ib u to ry  fa u lt  o f  the  crew , be he ld  to 
have sa tis fied  th e  c o n d itio n  on w h ich  exemp' 
t io n  depends, and are n o t to  be ca lled on to  ad
duce p roo f o f a negative  characte r, to  exclude 
the  m ere p o s s ib ility  o f c o n tr ib u to ry  de fau lt. I*j 
m ay be th a t  in  th e  course o f the  evidence o ' 
the  owners to  f ix  th e  re s p o n s ib ility  so le ly upo® 
the  p ilo t, ce rta in  acts o r  om issions on the  pa1-*' 
o f the  crew  m ay come o u t;  and i t  w i l l  then be 
in cu m b e n t on th e  owners to  show sa tis fa c to rily
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J fia t those acts o r om issions in  no degree c o n tr i
buted to  th e  accident.

T here  are ce rta in  fac ts  w h ich  are c lear in  th is  case. 
T he  C o lina  was u n d e r th e  com pu lso ry  charge o f a 
licensed p ilo t ,  and be was the  m a in  cause o f the  
damage w h ich  occurred, w h ich  is a ttr ib u ta b le  to  
b 's im p ro p e r s te e rin g  o f th e  vessel a t th e  c r it ic a l 
t im e  w hen  danger was im m in e n t, w hen he appears 
Dot to  have had  com ple te  com m and of h im se lf. 
Ih e  o r ig in a l cause o f th e  acciden t is  beyond a 
boubt. Is  th e  p ilo t  then  alone responsib le, o r 
^e re  th e re  any acts o r om issions w h ich  c o n tr i
bu ted  to  th e  accident a ttr ib u ta b le  to  the  owners o r 
Drew o f  the  C o lina  ? T h is  vessel had iu s t  been 
b u ilt ,  and had n o t been de live red  by  th e  sh ip 
bu ilde rs  to  the owners, b u t was on h e r t r ia l  t r ip  
■°n th e  C lyde, h a v in g  on board th ree  persons 
Who a fte rw a rd s  became th e  m aste r and the  f ir s t  
a° d  second m ates, and a crew  em ployed fo r the  
Occasion co n s is tin g  o f tw e n ty -f iv e  m en. The 
f ir s t  ac t o f  c o n tr ib u to ry  neg ligence im p u te d

the  owners is  th e  h a v in g  a crew  of th is  
D escrip tion, and th e  bye law s o f th e  C lyde  P ilo t  
b o a rd  and th e  evidence o f the  p ilo t  are re fe rred  
to.

The  bye law s req u ire  th a t  “  A l l  steam vessels 
ruust be supp lied  w ith  a cap ta in  o r  s a ilin g  m aste r 
who s h a ll be an experienced seam an ; and m ust 

be m anned w ith  a su ffic ie n t n u m b e r o f able 
bodied and experienced seamen fo r th e  safe n a v i
ga tion  o f th e  vessel.”

The judges who were in  fa vo u r o f th e  defenders 
sPoke d isp a ra g in g ly  o f th e  state of th in g s  on board 
the C olina . The  L o rd  Ju s tice  C le rk  says, “ The 
T fsse l was s t i l l  the  p ro p e rty  o f B a rc la y , C urie , and 

(the  bu ild e rs ), and  she was m anned on th is  he r 
t r ia l  t r ip  b y  officers and m en w ho had no re g u la r 
Dommission, b u t were th e re  fo r  the  purpose of th e  
t r ia l t r ip .  I t  is  said th a t th is  is n o t su ffic ie n t com- 
Pliance w ith  th e  bye la w . I  th in k  i t  was a s loven ly 
®tate o f m atte rs , and n o t one to  be com m ended.”  

A n d  L o rd  O rm id a le  says, “ T he  evidence shows 
th a t th e  C o lin a  was, as regards h e r o fficers and 
Drew, in  a ve ry  dep lorab le  co n d itio n  ; so m uch so 
th a t i t  is  n o t in  th e  least s u rp r is in g  th a t an 
acc iden t occu rred .”

w ith  respect to  th e  bye la w  one can 
°D ly  observe th a t  i t  was to ta lly  inapp licab le  
to  the p resen t case. T he  C o lin a  was s t i l l  in  
the  sh ip b u ild e rs ’ hands, and the re fo re  cou ld  
D °t have an y  cap ta in , o r sa ilin g  m aste r, o r 
estab lished  crew  o f  seamen, and th is  m ay 
uccount fo r w h a t was observed in  th e  course o f 
he a rg u m e n t th a t no charge is made by  the  
rustees o f the C lyde  n a v ig a tio n  o f any fa u lt  
7 the  non-observance o f i t .  W ith  respect 
o the  c o n s titu tio n  o f th e  crew , i t  was neces

s a rily  one co llec ted  fo r  th e  occasion, and cou ld  
Dot in c lu d e  a m aste r and officers s t r ic t ly  so 
Dalled. T here  is  no d o u b t th a t upon the  t r ia l 
r iP of a vessel, a lth o u g h  she cannot bo officered 

apd  m anned lik e  a sh ip  on a voyage, e ve ry  p ro v i-  
S1°n  m n s t be m ade to  nav ig a te  sately, and every  
p recaution ta ke n  to  avo id  danger to  o th e r vessels, 

th a t was necessary was th a t the  p ilo t  shou ld  
6 assisted by a su ffic ien t crew  to  obey h is  orders, 

DDd ca rry  them  o u t p ro m p tly  and e ffic ie n tly  ; and 
c e rta in ly  so fa r as n u m b e r was concerned the re  
'ras a su ffic ien t crew , fo r  i t  appears th a t  the  C o lina  
w °D ld, i f  p ro p e rly  m anned have a com p lem en t o f 
®'Yteen men, whereas on th e  occasion o f th is  t r ia l  
r iP there  was no less a n um ber th a n  tw e n ty -fiv e .

B u t  assum ing  any ob jec tion  to  a rise  fro m  th e  con
s t itu t io n  o f the  crew , the  p o in t to  be established 
aga inst th e  ow ner is th a t  the  accident was occa
sioned in  some degree by th is  c ircum stance .

I t  was said th a t the acc iden t was p a rtly  o w in g  to  
th e  w a n t o f p ro p e r assistance g ive n  to  the p ilo t. 
I t  is said th a t  the  m aster o u g h t to  have been on 
th e  b ridge  to  advise h im . T here  was, as I  have 
said, no m as te r s t r ic t ly  so called ; b u t the re  is  no 
m agic in  the  w o rd  “  m aste r,”  and i t  appears th a t 
a m an who was to  be one o f the  o fficers o f the 
C o lin a  was on the  b ridge , and d id  w h a t was neces
sary. I t  is fu r th e r  ob jected th a t the ch ie f o ffice r 
was n o t a t th e  bow  to  repeat the  p ilo t s orders ; 
and i t  is said th a t i f  he had been the re  th e  hawser 
o f th e  tu g  w ou ld  have been sooner cast o ff. B u t 
th e  p ilo t  says expressly th a t he d id  n o t w an t 
assistance fo r  h a il in g  the  tu g , and, in  ano ther 
p a rt o f h is evidence, th a t  a ll h is orders were 
obeyed.

L o rd  O rm ida le  sums u p h is  ob jections to  the  con
d uc t o f theow ne rs  as c o n tr ib u t in g  to  the  a cc id e n tin  
these te rm s : “  I  am  o f o p in io n  th a t in  respect o f 
w a n t o f  p ro m p titu d e  in  seeing th a t th e  o rde r o f 
the  p ilo t to  th ro w  o ff the  tu g  was ca rrie d  in to  e ffect, 
and  fa ilu re  to  keep a p ro p e r lo o k o u t, th e  defenders 
have fa ile d  to  exonerate them selves.”

N ow , w ith  re g a rd  to  th e  “  fa ilu re  to  keep a p ro 
pe r lo o k  o u t,”  the re  is  n o t the  s lig h te s t evidence 
th a t the re  was n o t a p ro p e r lo o k  o u t k e p t ; and 
w ith  respect to  the  “  w an t of p ro m p titu d e  in  seeing 
th a t the  o rd e r of th e  p ilo t was ca rr ie d  in to  e ffect,”  
i t  is  a lready answered b y  th e  p ilo t  s ev idence to  
w h ich  I  have d irec ted  yo u r L o rd s h ip s ’ a tte n 
t io n . ,

U n d e r these circum stances I  th in k  y o u r  L o rd 
ships w i l l  be c le a rly  o f op in ion  th a t the re  is  no 
g ro u n d  fo r  th is  appeal, and th a t th e  in te rlo c u to rs  
appealed fro m  o u g h t to  be a ffirm ed.

L o rd  H a t h e r l e y .— M y  L o rd s , I  am  e n tire ly  o t 
th e  same op in ion .

T he  law  has been la id  dow n w ith  perhaps a 
l i t t le  w an t o f h is  usua l carefulness by K in d e rs le y , 
M .C. in  the  case o f the Io n a  (L . Rep. 1 P. L . 42b : 
2 M a r. L a w  Cas. O. S. 479). I  apprehend th a t the  
t ru e  ru le  is th a t the  mode o f p ro o f w i l l  be th is  : I n  
o rd e r to  exem pt you rse lf, by v ir tu e  o f the  p rov is ions  
of th e  s ta tu te , fro m  th a t w h ich  is  a genera l 
com m on law  lia b il i ty ,  you  w ho desire the  exem p
tio n  m u s t b r in g  you rse lf w ith in  the  p rov is ions o f 
th e  s ta tu te ; and the bu rden  is, the re fo re , th ro w n  
upon you  o f p ro v in g  th a t th e  m isch ie f was 
occasioned by the  p ilo t. B u t the  o th e r side m ay 
p rove th a t a lth o ug h  th e  m isch ie f was occasioned in  
one sense by th e  bad m anagem ent o f  the  p ilo t, y e t 
the re  was a d e fau lt on the  p a rt o f th e  owners o f 
the  sh ip , w h ich  d e fau lt conduced to  th e  
accident.

T he  p ilo t  seems e v id e n tly  to  have been as
s is ted in  every way. H e  says th a t eve ry  o rde r 
he gave was a ttended to , there  is  no d oub t 
about th a t ;  so th a t  n o th in g  w ha tever cou ld  be 
a ttr ib u te d  to  any defect on the  p a rt o f those 
w ho were on board  to  assist h im . A n y  danger 
o r d if f ic u lty  th a t d id  arise  m u s t have arisen f ro m  
th e  u n fo r tu n a te ly  erroneous orders o f th e  p ilo t. 
I t  seems to  me, the re fo re  th a t, under th e  c irc u m 
stances, the re  is no pre tence  fo r say ing  th a t  th e  
defenders c o n trib u te d  to  th e  in ju r y  com pla ined

° ^ L o rd  S e l b o r n e .— M y  L o rd s , I  see no reason 
fo r  in fe r r in g  the  existence o f any special o r pecu lia r
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p rin c ip le  app licab le  to  th e  bu rden  o f p roo f in  th is  
class o f cases.

Y o u r  L o rd sh ip s  w i l l  observe th a t  the re  are th ree  
th in g s  necessary to  be p roved ; f irs t, th a t a q u a lif ie d  
p ilo t  was a c tin g  in  charge  o f the  s h ip ;  secondly, 
th a t  th a t charge was com pu lsory ; and th ird ly ,  th a t 
i t  was his fa u lt  o r incapac ity  w h ich  occasioned the  
damage.

I  apprehend th a t i f  a defender proves a ll  these 
th re e  p ropos itions, and proves n o th in g  m ore, then  
the  burden is upon the  p u rsue r, no t upon the  de
fender, to  la y  some founda tion , a t a ll events, fo r 
a lle g in g  th a t n o tw ith s ta n d in g  the p roo f g ive n  th a t 
the re  was a qua lified  p ilo t in  charge, and th a t com 
p u ls o r ily , and th a t he co m m itte d  some fa u lt  
o r  showed some incapac ity , by w h ich  loss o r 
damage were occasioned, je t  the re  was also con
t r ib u t in g  to the  loss o r damage o th e r causes fo r  
w h ich  the  owners o f the  sh ip  were responsib le . 
Some founda tion  fo r  such a case o f c o n tr ib u to ry  
neg ligence  m u s t bo la id , and the  question  is upou 
w hom  i t  lies to  show th a t. I  apprehend i t  is clear 
th a t  th e  bu rden  o f la y in g  th a t founda tion  res ts  
upon the pursuer, and n o t upon the  defender, on 
genera l p rinc ip les . T he  defender, i f  he has s im p ly  
p roved  w h a t he was ob liged  to  prove to  exonerate 
h im se lf, and proved  n o th in g  more, is  n o t ob liged  
to  tra v e l in to  the in d e fin ite  reg ion  o f negatives, 
o r  to  an tic ip a te  by den ia l th a t fo r w h ich  no fo u n 
da tion  is la id  to  ca ll upon h im  to  deal w ith  i t .  N o  
d oub t the  pu rsu e r m ay d ischarge  the onus ly in g  
upon h im  in  th a t respect e ith e r by d ire c t p roo f 
tendered by h im se lf, o r by show ing  th a t in  the 
proofs b ro u g h t fo rw a rd  on the p a rt o f the defenders, 
th e re  are m a tte rs  appea ring  from  w h ich  fa u lt  o r 
neg ligence  w h ich  m ay have c o n trib u te d  to  the 
m is c h ie f is le g it im a te ly  and reasonably to  be in 
fe rred . U n less he does th a t  he does n o th in g . 
W h e n  th a t is done no d oub t a fu r th e r  onus p ro -  
la n d i  is th ro w n  upon th e  de fender to  re b u t the  
p r im d  fa c ie  evidence w h ich  has been g iven  o f con 
t r ib u to r y  negligence on h is  pa rt.

W h a te ve r m ay he th e  precise expressions to  be 
fo u nd  in  any o f the j  udgm ents, I  see no reason w h a t
ever, re fe r r in g  them , as th e y  o u g h t to  be re fe rre d , 
to  the  facts of th e  p a rt ic u la r  oases in  w h ich  th e  ex
pressions w ere used, fo r supposing  th a t  an a rb i
t ra ry  ru le  was m eant to  be la id  down, in v e r t in g  
th e  genera l p rinc ip les  o f onus p roband i as app lied  
to  th is  p a rt ic u la r  class o f cases. The  L o rd  Justice  
C le rk  seems to  m e to  have expressed th e  m a tte r 
v e ry  p ro p e rly , w ith  the  exception o f perhaps 
one s ing le  w ord , w hen he says : I  shou ld  p re fe r 
to  s ta te  the law  to  be th a t i t  is  no t enough fo r  the 
owners to  show th a t the  damage arose th ro u g h  the 
fa u lt  o f the p ilo t, i f  the re  is rersonable  room  fo r  
say ing  th a t the re  was c o n tr ib u to ry  fa u lt  on the  
p a r t  o f the  m aste r and crew .”  I  oonless I  should 
n o t have used the w ord “  room ,”  I  should have 
used th e  w ord  “  g ro u n d .”  T he  p ro o f o f c irc u m 
stances w h ic h  p r im d  fa c ie  show such reasonable 
g ro u n d  fo r  sa y in g  th a t  the re  was c o n tr ib u to ry  
fa u lt  on th e  p a rt o f th e  m aste r or crew no doub t 
w o u ld  th ro w  upon th e  defender the bu rden  o f ex
p la in in g  those circum stances so as to  sa tis fy  the 
c o u rt th a t in  p o in t o f fast the  p r im a  fa c ie  conc lu 
sion from  those circum stances is n o t co rrec t. I f  
he fa ils  to  do th a t, he fa ils  a ltoge the r. W h e n  the  
p r in c ip le s  o f law  are co rre c tly  understood, the re  is 
no d if f ic u lty  in  a p p ly in g  them  to  the  facts o f th is  
case.

The question has u lt im a te ly  tu rn e d  upon th e  I

[H .  op L .

1 w an t o f p ro p e r o fficers on board th e  sh ip . I n  the  
f ir s t  instance the  a rg u m e n t took, perhaps, a w id e r 
range, a nd  i t  was said th a t the  sh ip  was n o t p ro 
p e rly  m anned and officered ; b u t u lt im a te ly  i t  was 
reduced, and reference was made to  the  byelaws 
issued fo r  th e  n a v ig a tion  o f th e  C lyde. A f te r  
h a v in g  s tud ied  those byelaws, I  m u s t say th a t 
even i f  i t  were c lear th a t they d id  a p p ly  to  t r ia l  
tr ip s , as w e ll as to  o ther occasions, in  a i l  respects, 
I  am  by no means sa tis fied  th a t th e re  is any p roo f 
w ha tever g ive n  in  th is  case th a t th e y  were no t 
s tr ic t ly  com piled w ith , su b s ta n tia lly  com p lied  w ith , 
a t a ll events.

These byelaws are tw o . T he  f ir s t  is : “  E ve ry  
vessel sha ll d u r in g  th e  d a y tim e  have one pe r
son, and fro m  sunset to  sunrise , o r  in  tim e  
o f fogs, tw o  persons, p ro p e rly  q ua lified , sta
tioned  a t the bow  as a look -o u t, to  g ive  no tice  
in  due tim e  o f any o b s tru c tio n  o r  danger, who 
sha ll be fu rn ish e d  w ith  a tru m p e t, o r horn , 
o r  w h is tle , to  be used w hen th e re  is  reason 
to  believe ano th e r vessel is near.”  I  do no t 
kn o w  w h e th e r the  w ords, “  s ta tio ne d  a t the 
bow ,”  p o in t to  a n y th in g  d iffe re n t fro m  being 
sta tioned  on th e  b ridge , h u t in  th is  case th e  ev i
dence m akes i t  q u ite  c lear th a t the  p rope r place 
fo r  the  loo k -o u t was the  b r id g e ; and as a m a tte r 
o f fa c t the  evidence is th a t  th is  accident occurred 
d u r in g  the  daytim e , when, acco rd ing  to th a t byelaw, 
one person alone w ou ld  be s u ffic ie n t fo r the look
ou t, fo r  the re  was p le n ty  o f l ig h t ,  and no log. 
T he  p ilo t  and ano the r person, w ho  p ra c tica lly  
acted as an officer, were on the b rid g e  the whole of 
th e  tim e, to  say n o th in g  o f a th ird  person, whom  1 
w i l l  m en tion  p resen tiy , who was the re  too, b u t 
w ho may n o t perhaps have been p ro p e r ly  qualified- 
B u t  th a t the  p ilo t  and the  o th e r person w ere pro
pe rly  q u a lifie d  fo r  th is  purpose is p e rfe c tly  c le a r; 
th e y  were th e re  in  th e  p roper place d u r in g  the 
w ho le  tim e , and the re  was a tru m p e t to  g ive  p roper 
notice . There fore  i t  seems to m e  th a t the  byelaw , 
a t a ll events, was d u ly  com p lied  w ith  in  th is  
case.

The second bye law  is  : “  E v e ry  steam er n a v i
g a tin g  th e  r iv e r  sha ll be m anned by an experienced 
cap ta in  o r sa ilin g  m aster, and a su ffic ie n t num ber 
o f able bodied and experienced m en, and sha ll in  
a ll cases have a person or persons s ta tioned  as 8 
look o u t in  te rm s  o f a rtic le  2.”  T he re  was » 
person, in  fac t the re  were tw o  persons, sta tioned  
as a lo o k  out. I t  is  now a d m itte d  th a t no case 
can be made o f a w a n t o f a p rope r crew  o f sea
men. T he  sole question, the re fo re , upon th a t bye
law  w o u ld  be reduced to  th is  : W as the  req u ire 
m en t th a t  every  steam er shou ld  be m anned by an 
experienced cap ta in  o r s a ilin g  m aste r d u ly  com
p lie d  w ith p

M y  L o rd s , I  v e n tu re  to  say th a t the  p il°k  
was th e  s a ilin g  m aste r in  th is  case; and i f  there  
be n o th in g  m ore than  th e  m ere  language of 
th a t  byelaw , considered as app licab le  at 
events to  a t r ia l  t r ip ,  I  canno t conceive any 
g ro u n d  fo r  say ing  th a t a p i lo t  m ig h t  n o t be 8 
su ffic ien t sa ilin g  m aste r w ith in  th e  m ean ing  °* 
th e  bye law . So m uch  w ith  re g a rd  to  the bye
laws.

N o w  I  come to  th e  p lead ings, and i t  does 
seem to  me th a t i f  eve r the re  was a case 
in  w h ich  th e  pu rsue rs  were to  be bound 
b y  th e  in ferences to  be d ra w n  fro m  th e ir  oWD 
p lead ing  th is  is  a case o f th a t  descriptioo- 
F o r w ho are these pursuers  P T h e y  are a publi®

Clyde Navigation Company v . Barclay and others.
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body w ho have made these byelaw s, a body 
expressly  charged w ith  th e  care o f the  n a v ig a tio n  
of th e  R iv e r  C lyde. I t  is n o t a lleged th a t th e y  d is 
covered, a fte r  these p lead ings were p u t in , any 
fac t w h ich  th e y  d id  n o t kn o w  before. They 
knew , therefore,* b o th  w h a t was usua l in  th e  case 
o f t r ia l  tr ip s ,  and w h a t was reasonab ly _ to  be 
Required and expected w he the r under th e ir  own 
byelaws o r  o therw ise , in  respect o f the  e ffic iency 
and m a n n in g  o f th e  vessel. A n d  k n o w in g  a ll 
the  facts, th e y  d is t in c t ly  p u t upon th e  p lead ings 
th is  ave rm en t, th a t the accident was due to  tw o  
causes, o r  to  one o r o th e r o f those causes, n o t 
a lle g in g  any o th e r cause besides. Those tw o  
causes were, f irs t ,  “  negligence, o r w a n t o f p rope r 
care o r s k i l l  on the p a r t  o f (hose n a v ig a tin g  o r 
s teering th e  vesse l/’ T h a t is  one, and th e  o ther 
cause is, “  gross and cu lpab le  defects in  he r con
s tru c tio n  and a p p a re llin g , and in  th e  h u ll,  m a
ch ine ry , s tee ring  gear, o r  o th e r app liances.”  
There fore  they  d is t in c t ly  a llege tw o  causes, one 
im p ro p e r s tee ring  and n a v ig a tio n  a t the  t im e ; 
and th e  o th e r im p ro p e r co n s tru c tio n  and f i t t in g  
up o f th e  vessel’ its e lf.  B u t  th e re  is a to ta l 
absence of a llega tion  e ith e r th a t the  sh ip  was 
im p ro p e rly  m anned o r n o t p ro p e r ly  officered, o r 
th a t the  w an t o f p ro p e r m an n in g  o r p rope r 
o ffice ring  had a n y th in g  to  do w ith  th e  acciden t 
w h ich  occurred.

I t  is im poss ib le  fo r  me to  d o u b t th a t th e y  w ou ld  
bave alleged a w an t o f p ro p e r m an n in g  and p ro p e r 
o ffice ring  if ,  when the  p lead ings were p u t in , th e y  
bad ta ke ^  th a t v ie w  of the  sub ject w h ich , in  de fau lt 
° f  a n y th in g  else to  re ly  upon, has been pressed on 
th e ir  beha lf a t the  bar. A n d  w hen I  lo o k  a t the  
evidence, bea ring  in  m in d  th a t such is th e  p lead ing  
o f the p u rsu re rs  them se lves,I cannot b u t come to  the  
conclusion th a t i f  th e re  were any d o u b tfu l po in ts  
in  th e  evidence, any am b iguous po in ts , any room  
fo r  the  suggestion , o r possible in ferences lead ing  
to  th e  conclus ion  th a t th e  sh ip  was im p ro p e rly  
officered, a l l  d o u b t and a ll a m b ig u ity  upon th a t 
subject o u g h t to  be rem oved, w hen we bear in  
“ r in d  th a t° th o se  w ho best unders tood  th e  m a tte r, 
and whose in te re s t i t  was to  suggest these ob 
jections, i f  the re  were an y  g ro u n d  fo r them , 
have them selves made no such suggestions, and 
bave show n th a t they d id  no t re ly  upon th a t  v iew  
° f  the  case.

I  th in k  i t  w o u ld  be m os t unreasonable to  su p 
pose th a t  you  shou ld  fo r  a t r ia l  t r ip  p u t on 
board a c rew  and officers engaged and com m is
sioned in  the  same w ay as when the  sh ip  is  to  
be sent to  sea ; and th is  a t a tim e  when she is 
s t i l l  o n ly  in  th e  hands o f the  b u ild e rs , w hen a 
te m p o ra ry  purpose  is  in  v iew , and w hen  she is 
®ot de live red  over to  those whose business i t  w i l l  
be to  engage the  officers and  crew.

Y o u r  L o rd sh ip s  have th is  evidence, th a t  the  p ilo t  
vvas in  sole charge ; and I  apprehend, in  o rde r to  
*?ive th e  defenders the  benefit o f th e  exem ption  
under the  s ta tu te , i t  was necessary -.hat ho shou ld  
have been so ; he was in  sole charge, b u t ha hao, 
as has been po in ted  ou t, the  assistance, no t o n ly  o f 
a com petent crew, and o f fo u r m en a t the  wheel, 
one o f them  “ q u a rte rm a s te r,”  b u t  also ot tw o  
persons w ho  were in  substance a c tin g  as officers, 
th o u g h  n o t h a v in g  th e  engagem ents o f officers a t 
fb a t tim e . D id  they o r d id  they  n o t do a ll  th a t 
Was n e e d fu l; and were th e y  o r  were th e y  n o t in  
such a pos itio n  as to  m ake i t  a r ig h t  and reason- 
able conclus ion th a t th e  p ilo t  had a l l  th e  assist-
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ance w h ich  he could poss ib ly  re q u ire  ? T he  p ilo t ,  
whose in te re s t i t  was, as has been po in ted  o u t, 
ra th e r  to  exonerate h im se lf th a n  o therw ise , says 
as th e  re s u lt o f h is evidence th a t  he had no  
reason w ha tever to  d o u b t th a t a ll h is  o rde rs  were 
p ro p e rly  obeyed and a ttended to, and th a t he 
needed no assistance w ith  w h ich  he was no t p ro 
vided.

Therefore  I  e n tire ly  agree th a t th is  appeal m u s t 
be dism issed.

In te rlo cu to rs  appealed f ro m  affirm ed, an d  
appeal dismissed w ith  costs.

S o lic ito r fo r  the  appellants, W. A . Loch, a g e n t 
fo r  Webster and W ill,  E l in b u r g h .

S o lic ito rs  fo r  th e  respondents, Grahames and  
W ard law . agents fo r  Frasers, ¡St ¡ d ia r t ,  and 
Mackenzie, E d in b u rg h .

F r id a y ,  M arch  23, 1877.

(P resen t the  Lord Chancellor (C a irn s ), L o rd  
Penzance, L o rd  O’Hagan, L o rd  Blackburn, 
and L o rd  Gordon).

Dudgeon v . Pembroke.
M a rin e  insurance— Time po licy— Im p lie d  w a rra n ty  

o f seaworthiness— P erils  insu red  aga inst.
I n  an o rd in a ry  tim e p o lic y  there is no im p lie d  w a r-  

ra r ity  (ha t the vessel should he seaworthy a t an y  
p e riod  o f the risk .

I n  ascerta in ing  whether a sh ip was lost by p e rils  
o f  the s ‘a, causa p ro x im a  non rem ota, specta
to r ,  therefore any loss caused hy the p e r ils  o f  the  
sea is  w ith in  the po licy a lthough  i t  w ou ld  n o t 
have occurred hut f o r  the concurrent action  o f  
some other cause w hich is  n o t w ith in  it .

P la in t if fs  insu red  th e ir  steamer w h ich  was then in- 
dock by a tim e p o lic y  fo r  a  year, w h ich was u n d e r-  
w ritt.en  by the d e fendan t;  she crossed the N o r th  
Sea in  f in e  weather but made w a te r; and on he r 
re tu rn , being waterlogged in  bad weather, she 
stranded, and became a to ta l loss.

A t the t r ia l  the ju r y  cou ld  not agree w hether she 
was seaworthy a t the beg inning o f  the f ir s t  voy
age, n o r whether unseawortliiness was the cause 
o f her loss. They fo u n d , however, tha t the p la in 
tiffs  d id  no t know  she was unseaw ortliy , and i t  
was adm itted  tha t the loss was due im m edia te ,y  
to pe rils  o f  the sea. The verd ic t was entered f o r  
the p la in t if f .

H e ld  (reversing the decision o f  the m a jo r ity  o f the 
Exchequer Chamber, and  a ffirm in g  the o r ig in a l 
ju d g m e n t o f  the C ourt o f  (¿ueen s Bench), th a t the 
verd ic t was r ig h t ly  entered fo r  the p la in t if f ,  as 
the ship was lost by perils  insured  aga inst, and  
tha t as th is  was a. t im ep o licy  therevvasno im p lie d  
w a rra n ty  o f  seaworthiness a t any pe riod  o f the 
r is k .

Gibson v. S m a ll (4 H . o f  I  Cas. 353), fo llow ed. 
T ue action  was b ro u g h t to  recover a to ta l loss 
upon a tim e  po licy  of insurance  fo r  tw e lve  m onths 
effected by th e  p la in tif fs  on th e  steam ship  Frances. 
in  the sum  o f 58001, on a sh ip  va lued  a t 80001. and 
m ach ine ry  a t 40001., the p a rticu la rs  o f w h ich  ac tion  
and the  facts re la tin g  th e re to  are fu l ly  set fo r th  in  
the  rep o rts  of the  case in  the  cou rts  below (ante, 
vo l. 2, p. 323 ; ante, p. 101).

The  case was heard  before B la c k b u rn , J. and 
a special ju r y  a t G u ild h a ll in  O ct. 1873, and th e  
v e rd ic t entered fo r  the  p la in t if fs

Dudgeon v . Pembroke.
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A  ru le  n is i  fo r a new t r ia l  was obta ined, and 
upon  a rg u m e n t was d ischarged  by the  C o u rt o f 
Q ueen’s B ench  (B la c k b u rn  and Q uain , j j . ) .  O n 
appeal to  the E xcheque r C ham ber th is  ju d g m e n t 
was reversed b y  L o rd  C o le ridge , C .J., and C leasby 
and  P o llo ck , B B ., B re t t ,  J., and A m p h le tt,  B . 
d issen ting .

T he  case was th e n  b ro u g h t u p  on e rro r  to  the  
H ouse  o f L o rds .

M ilw a rd ,  Q.C., W atlc in  W illia m s ,  Q .C., and 
A. L .  S m ith  fo r  the appellants.

B u tt ,  Q.C. and Colien, Q.C. fo r  the  respondents. 
— D u r in g  th e  a rg u m e n t th e  ju d g m e n ts  in  the  
co u rts  below  were discussed, aud th e  fo llo w in g  
cases were re fe rred  t o :

Gibson v.^Small, 4 H. L. Cas. 353 ; 21 L. T. Rep.,

Thompson v. Hopper, 6 E. & B,', 172, 937 • 28 L. T.
Rep., O. S., 142 ;

Fawcus v. Sarsfield, 6 El. & Bl. 192 :
Hollingsworth  v. Brodrick, 4 A. & E. 646:
Douglas v. Scougall, 4 Dow’s App. Cas. 276 •
Wilkes v. Geddes, 3 Dow’s App. Cas. 60.

L o rd  Penzance.— I n  th is  case, m y  L o rd s , 
th e  action  was b ro u g h t b y  th e  a p p e lla n t upon  
a  p o lic y  o f insu rance  b y  w h ich  th e  steam sh ip  
F rances  was in s u re d  fo r  a yea r fo r  th e  sum  
o f 5800Z., th e  sh ip  be ing  va lued  a t 8000Z. and 
th e  m ach in e ry  a t 4000Z. Severa l pleas w ere  
p leaded b y  the  u n d e rw r ite rs , th e  p resen t respon
den ts . The  cause was tr ie d , and several questions 
w ere e ve n tu a lly  p u t to  th e  ju r y  by  th e  learned 
ju d g e , who, upon the  answers o f th e  ju r y ,  d irec ted  
th e  v e rd ic t to  be entered fo r  th e  p la in tiffs . A  ru le  
was ob ta ined  to  set aside th is  ve rd ic t fo r  a new 
t r ia l ,  o r  to  en te r th e  v e rd ic t fo r  th e  defendants 
upon  th e  th ird  plea. T h is  ru le  was d ischarged  
a fte r  a rg u m e n t b y  th e  C o u rt o f Queen’s Bench, 
an d  an appeal was then  made to  th e  C o u rt o f 
E xch e q u e r C ham ber upon a special case s ta ted  by 
th e  parties. The re s u lt o f th is  appeal was, th a t 
th e  ju d g m e n t o f th e  Queen’s B ench was reversed, 
and a new t r ia l  g ran ted . I t  is  aga ins t th is  ju d g 
m e n t tha t^ the  appe llan ts  have appealed to  y o u r  
L o rd s h ip s ’ house; and the  questions ra ised in  
th e  house, th o u g h  n o t num erous, are o f ex trem e 
im p o rta n ce  in  th e  a d m in is tra tio n  o f th e  la w  o f 
m a rin e  insurance.

M y  L o rd s , th e  p o lic y  in  th is  case is  a t im e  
and n o t a voyage p o licy , and  n o t o n ly  so, b u t 
an o rd in a ry  t im e  po licy . T he re  can, I  appre
hend, be no d o u b t upon  th a t p o in t. I t  has been 
8ttg g c ^ fed  th a t  by reason of th e  p o lic y  h a v in g  
been d ra w n  up  on a p r in te d  fo rm , the  p r in te d  
te rm s  o f w h ich  are app licab le  to  a voyage and 
also to  goods, as w e ll as to  the  sh ip , th e  p o lic y  is 
so m e th in g  less o r som e th ing  m ore th a n  a tim e  
p o lic y . B u t the  p rac tice  o f  m ercan tile  m en of 
w r i t in g  in to  th e ir  p r in te d  fo rm s th e  p a rt ic u la r  
te rm s  by w h ich  th e y  in te n d  to  describe and l im i t  
th e  r is k  in te n de d  to  be insu red  aga inst w ith o u t 
s t r ik in g  o u t the  p r in te d  w ords, w h ich  m ay be 
app licab le  to  a la rg e r o r  d iffe re n t con tra c t, is too 
w e ll know n , and has been too c o n s ta n tly  recog
n ised  in  co u rts  o f la w  to  p e rm it o f an y  such con
c lus ion .

T he  p o lic y  th e n , b e ing  a tim e  p o licy , th e  f ir s t  
ques tion  ra ised fo r  y o u r L o rd s h ip s ’ d e te rm in a tio n  
is  w h e th e r the  la w  im p lie s  in  such a co n tra c t any 
w a rra n ty  th a t the  vessel shou ld  be seaw orthy  a t 
a n y  pe riod  o f the  r is k , and i f  so a t w ha t pe riod  o r  
periods.

[H .  of L .

M y  L o rds , th is  is  no new  question . I t  was 
ra ised in  the  case o f Gibson v. S m a ll (4 H .  o f L .  
Cas. 415), w h ich  was de te rm ined  by y o u r L o rd - 
sh ips ’ H ouse in  th e  year 1854, and has been the  
sub ject o f m ore th a n  one subsequent decision. I  
do n o t propose to  tro u b le  y o u r  L o rd sh ip s  b y  
re v ie w in g  the  a rg u m e n ts  on th is  question , because 
I  consider th a t  th e  case o f Gibson v . S m a ll, 
supp lem ented  as i t  was by the  tw o  cases o f Thom p
son v. H opper (6 E . &  B. 172, 937), and Fawcus  
v. S arsfie ld  (6 E . &  B . 1S2), m u s t be considered 
to  have set a t re s t th e  con trovers ies  on th is  sub 
je c t, and to  have f in a lly  decided th a t  th e  law  does 
n o t, in  th e  absence of special s t ip u la tio n s  in  th e  con
tra c t,  in fe r  in  th e  case o f a t im e  p o lic y  any 
w a rra n ty  th a t the  vessel a t any p a rt ic u la r  tim e  
sha ll have been seaw orthy.

I n  p ronounc ing  th e  ju d g m e n t o f th e  m a jo r ity  
o f the  c o u rt in  th e  la t te r  case L o rd  C am pbe ll said, 
“ F o r  th e  reason w h ich  I  gave in  the case of Gibson 
v . S m a ll,  and w h ich  I  have g iv e n  in  th e  case of 
Thompson  v . H opper, I  th in k  the re  is  no im p lie d  
w a rra n ty  o f seaworth iness in  a n y  t im e  p o lic y .”

F ro m  th a t tim e , upw ards o f tw e n ty  years ago, to  
th e  p resen t, these decisions have been acted upon  
and s u b m itte d  to , and m illio n s  p ro b a b ly  o f  t im e  
po lic ies have been e ffected, and losses ad jus ted  
under them , and w ha te ve r m ay be a rgued  as to  the 
soundness o f the  conclusions then  a rr iv e d  at, o r, 
hower, desirab le  i t  m a y  be, as a m a tte r  o f p u b lic  
p o lic y  and concern th a t  some such o b lig a tio n  o f 
k e e p in g  h is  vessel as fa r as i t  is w ith in  h is  power, 
seaw orthy , sh o u ld  be cast on a sh ipow ner, the 
la w  m us t, I  s u b m it to  y o u r  L o rd s h ip s , be con
sidered as se ttle d  b y  these decisions, and any 
change made in  i t  m u s t be b y  le g is la tiv e  a u th o r ity  
alone.

I t  was n e x t contended th a t th e  vessel in  th is  
case was n o t lo s t b y  p e rils  o f th e  sea, and th a t 
some question  o u g h t to  have been p u t to  th e  ju r y  
b y  th e  lea rned  ju d g e  upon  th is  sub ject. The 
c ircum stances o f th e  vessel’s loss are de ta iled  in  
th e  special case. I t  is  o n ly  necessary to  quote 
a fe w  sentences o f i t .  “ The  F rances  laboured 
hea v ily , and began to  m ake w a te r to  such an 
ex ten t, th a t  in  s ix teen  hours the  fires  were ex
tin g u ish ed . A  p o rt io n  o f the  deals w h ic h  fo rm ed  the 
deck cargo was used fo r  re l ig h t in g  th e  fires, and 
the  re s t was th ro w n  o r washed overboard. A f te r  
about tw e lve  h ou rs  p u m p in g  th e  pum ps go t 
choked w ith  the  oats, and a ll  hands had  to  be 
em ployed  in  b a lin g  the sh ip . T here  was e v i
dence g ive n  b y  th e  de fendant th a t had th e  screw 
tu n n e l been in  p rope r o rd e r th e  pum ps w ou ld  
n o t have g o t choked as th e y  d id . O n the 
n ig h t  o f the  14 th  Feb., those on board the 
Frances  h a v in g  s ig h te d  th e  S p u rn  L ig h ts ,  en
deavoured to  ge t h e r in to  H u l l ,  the  sh ip , a t the 
tim e  b e in g  w a te r logged, d id  n o t re a d ily  answ er 
h e r he lm . P a r t ly  fro m  th is  and p a r t ly  fro m  the 
th ickn e ss  o f th e  w eather, w h ich  a t th e  tim e  was 
v e ry  dense, on the  fo llo w in g  m o rn in g , a t about 
5 a.m., th e  sh ip  h a v in g  been in  a s ta te  o f d is 
tress since th e  m o rn in g  o f the  12 th  Feb., w e n t 
ashore u n d e r D id lin g to n  H e ig h ts  upon th e  coast 
o f Y o rk s h ire . One o f the  boats was swamped, 
b u t  th e  c rew  were a ll saved by  a sm ack. P a r t  of 
th e  cargo was a fte rw ards saved, b u t th e  vessel 
cou ld  n o t be g o t o ff, and subsequently  broke in  
tw o  and  f in a lly  .a fte r  some m on ths, w en t com p le te ly  
to  pieces.”

These facts req u ire  no a rg u m e n t. I f  ever a
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vessel was lo s t “  b y  p e rils  o f  th e  sea,”  u n d e r 
s ta n d in g  those w ords in  the  sense w h ich  the  courts  
o f th is  c o u n try  have u n ifo rm ly  ascribed to  them , 
th is  vessel u n d ou b te d ly  was so, and th e  rea l ques
t io n  in te n de d  to  be ra ised  the re fo re  is, w he the r a 
vessel n o t s tro n g  enough to  res is t th e  p e rils  of 
th e  sea ( in  o th e r words unseaw orthy) can be p ro 
p e rly  said to  be lo s t by p e rils  o f th e  sea, because 
i t  was by  the  force o f th e  w inds and  waves th a t 
she w en t ashore, and f in a lly  b roke  u p  and w ent to  
Pieces. The  question , there fore , is  one o f la w  and 
n o t o f fac t, and th e  learned ju d g e  was q u ite  
ju s t if ie d  in  e n te r in g  th e  v e rd ic t as he said w ith o u t 
ask ing  th e  ju r y  any fu r th e r  question  as to  the loss 
about w h ich  the re  was no fa c t in  d ispu te , sub jec t 
to  the  d e te rm in a tion  o f the  question  o f law  raised.

I n  d iscuss ing  such a q u e s tio n it m ustbeassum ed, 
as i t  was a d m itte d  by  the a p p e lla n t th a t i t  shou ld  
fee, fo r  th e  sake o f a rg u m e n t, th a t  the  vessel was 
n o t seaw orthy, and th a t  he r w a n t of seaworthiness 
caused h e r to  be unable to  encounte r successfully 
the  p e rils  o f the sea. and so to  perish . T he  ques
tio n  the re fo re  is  in  substance the  same as th a t 
raised b y  th e  s ix th  plea, o r ra th e r so m uch  o f i t  as 
the  ju r y  found  to  be p roved , nam e ly  th a t  the  
“  vessel sailed fro m  Lo n do n  in  a w h o lly  unsea- 
■Worthy co n d itio n  on th e  voyage on w h ich  she was 
lo s t,”  and th a t  th e  sh ip  “  was lo s t as a lleged b y  
reason o f such unseaw orth iness.”  P o r th is  p lea 
m us t be understood to  mean n o t th a t  th e  vessel d id  
Dot perish  im m e d ia te ly  by  th e  action  o f th e  w inds 
and waves ( i f  i t  d id  i t  was c e rta in ly  n o t susta ined  
fey th e  facts), b u t th a t the loss by  these p e rils  of 
th e  sea was b ro u g h t about b y  th e  vessel’s unsea- 
tvo rth iness. I t  w i l l  a t once occur to  y o u r L o rd - 
ahips upon th e  ra is in g  o f such a question  th a t in  re 
g a rd  to  a voyage p o licy  as to  a tim e  p o licy , i f  a loss 
P ro x im a te ly  caused by the  sea, b u t m ore rem o te ly  
and su b s ta n tia lly  b ro u g h t about b y  th e  co n d itio n  
° f  the  sh ip , is a loss fo r  w h ich  the  u n d e rw rite rs  are 
Dot liab le , then  q u ite  independen t o f the  w a rra n ty  
o f seaworthiness w h ic h  app lies o n ly  to  the  com 
m encem ent o f  the r is k  (“  in  its  severa l g ra d a tio n s ”  
as M r. Justice  E r ie , in  Thompson  v. H opper (6 E . &  
II- 172) ca lled them ) the  u n d e rw r ite rs  w o u ld  be a t 
l ib e r ty  in  every case o f a voyage p o licy  to  raise and 
lit ig a te  the  question  w he ther a t the  tim e  the loss ha p 
pened the  vessel waB by reason o f any insu ffic iency  
at  th e  t im e  o f he r la s t le a v in g  a p o rt w here she 
m ig h t have been repa ired , unable to  m eet th e  
P erils  o f the  sea, and was lo s t b y  reason o f th a t  
in a b ility .  I f  such be th e  la w , m y  L o rd s , the  
U nde rw rite rs  have been s igna lly ;sup ine  in  a v a ilin g  
them selves o f i t ,  fo r  the re  is no case th a t  I  am  
nware o f except those to  w h ich  I  have re fe rred , in  
tvh ich  a n y th in g  lik e  such a defence as th is  has 
feeen set np. The  m a te ria ls  fo r  such a defence 
m u s t have existed in  countless instances, and ye t 
the re  is  no trace o f i t  in  a n y  case w h ich  has been 
b ro u g h t to  y o u r L o rd s h ip s ’ no tice , s t i l l  less any 
decision u p h o ld in g  such a doctrine .

The  case o f Faw cus  v . 8  a n  fie ld  (6 E . &  B . 
192) was re lied  upon a t th e  ba r, b u t th a t  was 
a case o f p a rt ia l loss in  w h ich  th e  question  was 
w he ther th e  u n d e rw rite rs  were lia b le  fo r  ce r
ta in  repa irs , and the  co u rt he ld  th a t the  a rb i
tra to rs  had  fo u nd  th a t the necessity fo r  repa irs  
m d n o t arise fro m  any p e r il in su re d  aga inst, b u t 
mom the  v ice  o f th e  sub ject of insurance.

I n  the  to ta l absence then  o f a l l  a u th o r ity ,  and in  
the  fa c t th a t th is  defence is  a new  one, I  f in d  
su ffic ien t reason fo r  a d v is in g  y o u r  L o rd sh ip s , n o t

now  fo r  the f ir s t  t im e  to  sanction a d o c trin e  w h ich  
w ou ld  e n tire ly  a lte r the  h ith e rto  accepted o b lig a 
tio n s  between u n d e rw r ite r  and assured.

I t  was said b y  one o f th e  learned  judges  in  th e  
E xchequer C ham ber th a t  th e  uuseaw orth iness o f 
th e  sh ip  a t the  com m encem ent o f the  voyage w h ich  
re a lly  causes th e  loss is a fa c t the consequences of 
w h ic h  are im p u te d  to  th e  assured and w ere  to  be 
borne by  h im 'a n d  n o t the  u n d e rw rite rs . B u t  the 
question as i t  seems to  m e is  n o t w h a t losses 
o u g h t in  the  a b s tra c t to  be borne by th e  assured 
as being im p u ta b le  to  h im  o r h is  agents on the  
one hand, o r  by the  u n d e rw r ite rs  as be ing  caused 
by the  e lem ents on th e  o th e r hand, b u t w ha t losses 
th e y  have m u tu a lly  agreed shou ld  be borne by the 
u n d e rw r ite rs  in  re tu rn  fo r th e  p re m iu m  th e y  have 
received. These losses are in  th e  co n tra c t o f the  
insurance am ongst o thers declared to  be a ll  losses 
by  p e rils  o f the  sea. A  lo n g  course o f decisions 
in  th e  cou rts  o f th is  c o u n try  have established 
th a t causa p ro x im a  non  remota speda tu r is  th e  
m ax im  by w D ich these con trac ts  of insurance  are 
to  be construed , and  th a t any loss caused im 
m ed ia te ly  by  the  p e rils  o f the  sea is w ith in  the  
p o lic y , th o u g h  i t  w ou ld  no t have occu rred  b u t fo r 
th e  co n cu rre n t actions o f some o th e r cause w h ich  
is  n o t w ith in  i t .  I t  is I  conceive fa r  too la te  fo r  
y o u r L o rd sh ip s  now  to  question  th is  co n s tru c tio n  
o f th e  u n d e rw r ite r ’s o b lig a tio ns , i f  indeed you  were 
disposed to  do so. The  o n ly  exception w h ich  has 
h ith e rto  been estab lished  to  the u n d e rw r ite r  s 
l ia b i l i t y  th u s  construed, is to  be found  in  th e  case 
o f Thompson v. H opper, w here  i t  was a lleged th a t  
th e  sh ipow ner h im se lf k n o w in g ly  and w il fu l ly  sent 
th e  sh ip  to  sea in  an unseaw orthy  state, and th a t 
she was lo s t in  consequence. I t  is o n ly  necessary 
to  observe upon th a t case th a t  the  know ledge  and 
w i l fu l  m isconduct o f th e  assured h im s e lf was an 
essential e lem ent in  the  decis ion a rr iv e d  a t. T he re  
is  no case th a t  w a rra n ts  y o u r L o rd s h ip s  in  g o in g  
fu r th e r , and on th e  o th e r hand i t  is easy to  see 
th a t  th e  a rgum en ts  em ployed in  th is  case, i f  sanc
tioned  by ju d ic ia l decision, w ou ld  re s u lt in  
re lie v in g  the u n d e rw rite rs  fro m  m any o th e r losses 
to  w h ich  th e y  have h ith e rto  been liab le . F o r  in 
stance, th e  assured has a lways been he ld  p ro tected 
from  loss fro m  the  pe rils  in su re d  aga inst, th o ug h  
th a t  loss w a s b ro u g h ta b o u tth ro u g h  the neg ligence 
o f h is cap ta in  o r  crew . N o w , the cap ta in  has the 
e n tire  co n tro l o f th e  vessel in  respect o f re p a ir  in  
fo re ig n  p o rts  as o f e v e ry th in g  else, and i f  th e  6 th  
p lea in  th is  case w ere he ld  to  be su ffic ien t, w ith o u t 
p ro o f o f the sh ipow ner’s know ledge and w ilfu lness, 
th e  re su lt w o u ld  be th a t w henever the  cap ta in  
fa iled  in  h is  d u ty  in  f i t ly  re p a ir in g  the  vessel in  
a fo re ig n  p o rt,  and th e  loss, though  caused b y  
p e rils  o f th e  sea, cou ld  be traced  to  th e  sh ip ’s de
fe c tive  cond itio n , th e  assured w ould  lose th e  benefit 
o f h is  p o licy . Such a doc trin e  once established 
w o u ld  extend  equally  to  the n e g lig e n t conduct o f 
the  sh ip  in  the  course sailed by her, o r  he r careless 
m anagem ent in  em ergency, o r  the absence of reason- 
ab leand  p rope r exe rtio n  on the  p a r to f th e  cap ta in  o r

F o r  these reasons, m y  L o rd s , I  su b m it to  the  
house th a t th e  ju d g m e n t o f the C o u rt o f E xchequer 
Cham ber o u g h t to  be reversed. M y  L o rd s , I  m ay 
sta te  th a t m y noble and learned  fr ie n d , th e  L o rd  
C hance llo r has been aware o f th e  ju d g m e n t I  was 
about to  d e live r in  th is  case, and th a t  he desires 
me to  say th a t he e n t ire ly  agrees w ith  i t ,  and does 
n o t w ise  to add a n y th in g  to  it .
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L o rd  O’Hagan.— M y  L o rd s , h a v in g  had the  
advantage of pe rus ing  the  op in ion  de live red  by m y 
noble and learned fr ie n d  w ho  has ju B t addressed 
y o u r L o rd sh ip s , and a d o p tin g  i t  a fte r  su ffic ien t 
considera tion w ith o u t any reserve, I  do n o t 
propose to  go over aga in  the  reasons on w h ich  i t  is 
grounded.

I  w ou ld  o n ly  say a w o rd  w ith  reference 
to  one o f the  ju d g m e n ts  we are rev iew in g , w ith  
w h ic h  I  am  unable  to  concur. N o tw ith s ta n d in g  
th e  suggestion  o f th a t ju d g m e n t, I  th in k  th a t  the 
p o licy  in  th is  case was a tim e  p o licy , and n o th in g  
else, and I  w ou ld  u rg e  upon y o u r  L o rd sh ip s  the  
im portance  o f  a b id in g  by th e  w e ll considered 
decision in  Gibson v. S m a ll (4 H . of L . Cas. 
353), fo llow ed  by  subsequent cases * o f  h ig h  
a u th o r ity ,  and accepted as th e  ru le  o f m e r
ca n tile  action  fo r  so m any years, w h ich  de te r
m ined  th a t in  such a p o licy  fram ed  in  the  usual 
te rm s, there  is  no im p lie d  w a rra n ty  o f se a w o rth i
ness. T h a t decision was w ise, convenient, and 
safe. I t  was in  accordance w ith  the  sound p r in 
c ip le  w h ich  fo rb id s  th e  im p o r ta tio n  in to  a w r itte n  
con tra c t, save in  excep tiona l cases w h ich  are 
fa m ilia r  to  us, o f m a te ria l te rm s w hich the  pa rties  
to  i t  have n o t th o u g h t f i t  to  in se rt. I t  was con
ve n ie n t as fu rn is h in g  one o f these p la in  rules 
w ith o u t q u a lif ic a tio n  c r  exception w h ich  L o rd  
C am pbe ll has the re  described m ost desirable 
in  com m erc ia l transactions, a vo id in g  extrem e 
re finem en ts  o r th e  superfluous ra is in g  of d i f f i 
c u lt  questions fro m  special c ircum stances, and 
i t  was safe because express s tip u la tio n  can 
a lways be in tro d u ce d  when needfu l. The  w a n t of 
im p lie d  w a rra n ty  does n o t p ro te c t the  insu red  
ag a in s t th e  consequences o f h is ow n fra u d  fo r  
w i l fu l  concealm ent in  n u ll ify in g  the insurance , o r 
dep rive  the  in su re r o f h is p ro tec tion  aga inst such 
m a lve rsa tio n  o f the secu rity  as he m ay derive  fro m  
th e  inspec tion  w h ich  he has th e  o p p o rtu n ity  o f 
m a k in g  fo r  h im se lf, The  on ly  case to  w h ich  L o rd  
S t. Leonards re fe rre d  (in  Gibson  v. S m a ll, 4 H . of 
L .  Cas. 417), as poss ib ly  ju s t ify in g  the  im p lic a 
t io n  o f a w a rra n ty  in  a t im e  po licy , was when i t  is 
e ffected on a vessel a bou t to  sa il on a p a rt ic u la r  
voyage.

I n  the  case before th e  House, the  ju r y  have 
expressly negatived  a ll know ledge o f th e  alleged 
unseaw orth iness on the  p a rt c f  th e  insu re rs , and 
the re  is no p ro o f o f fra u d  of any k in d . The 
p r in c ip le  so lo n g  established cannot be d is tu rb e d  
m ere ly  upon th e  suggestion o f one o f th e  learned 
ju d g e s  th a t  i t  is  desirab le  to  p u t d iff ic u ltie s  in  the  
w ay of those w ho e ith e r c r im in a lly  o r n e g lig e n tly  
send u n w o rth y  sh ips on dangerous voyages. I f  
th e  p u b lic  in te re s t, fo r  th a t o r any o th e r reason, 
re q u ire s  a change in  a law  so w e ll established i t  
shou ld  be made by th e  a u th o r ity  o f the  L e g is la 
tu re . A s  to  th e  loss o f the  vessel by the  p e rils  o f 
th e  sea, I  can add n o th in g  to  the  observations o f 
m y  noble and learned fr ie n d .

L o rd  B l a c k b u b n .— M y  L o rd s , I  also had an 
o p p o rtu n ity  o f pe rus ing  the op in ion  o f the  noble 
and learned L o rd  w ho m oved the ju d g m e n t of the 
H ouse  in  th is  case, and I  p e rfe c tly  and th o ro u g h ly  
concur in  i t .  I  w il l  say no m ore  than  th a t I  agree 
b o th  in  th e  reason ing  and in  the  conclusion.

L o rd  Gordon.-—M y  L o rd s , I  am o f the  same 
op in ion . I  th in k  th e  case o f Gibson v. S m a ll is 
decisive o f th e  question  in  th is  case. T here  m ay 
be questions as to  the  p ro p r ie ty  o f the  p r in c ip le  
th u s  a ffirm ed, b u t  i f  a change is  desirab le  i t  can

o n ly  be made by th e  action  o f the  L e g is la tu re ; and 
i f  an y  p ro p o s itio n  to  th a t e ffect were b ro u g h t 
fo rw a rd  i t  w ou ld  p ro b a b ly  g ive  rise  to  cons ide rab le  
d issension.

Judgm ent o f  the C ou rt c f  Exchequer Chamber 
reversed.— A p p e lla n t to be en titled  to the costs 
o f th is  appeal.

S o lic ito rs  fo r  appe llan t, C attarns, Jehu, and 
Hughes.

S o lic ito rs  fo r  respondent, H o lla m s , Son, and
Coward.

htjjrcmc durart of JfuMcatur*.

COURT OF APPEAL.

S IT T IN G S  A T  L IN C O L N ’S IN N .
Eeported by H .P eat , E. Stew art  B oche, J ames P. A sp in a ll  

and F. W. K a ik e s , Esqs., Barristers-at-Law..

T hu rsday , Feb. 15, 1877.
(B efore  James, L .J .,  and Baggallay and Beam- 

well, J J .A .)

E x  parte  Watson ; Be  Love.
Vendor and  purchaser— Stoppage in  tra n s itu — E n d  

o f  tra n s itu s — Constructive de live ry— Agreement 
th a t vendor should have lie n  on b ills  o f la d in g  
and goods— D e s tin a tio n  o f  goods— B a n k ru p tcy  o f 
purchaser before goods reached des tina tion — 
B igh ts  o f vendor an d  trustee in  bankrup tcy.

B y  a n  agreement under seal, W., a m an u fa c tu re r  
a t B ra d fo rd , agreed f r o m  tim e  to tim e  to supp ly  
goods to L . ,  so th a t he m igh t, d u r in g  the c o n tin u 
ance o f  the agreement, have a c re d it to a ce rta in  
am ount, f o r  w h ich  W. was to d ra w  b ills  o f  
exchange w h ich  L .  should accept f ro m  tim e to 
tim e f o r  the invo ice p rice  o f  the goods-, th a t L -  
should ship a l l  goods purchased under th is  agree
m ent to B . and  Co., o f  S hangha i, f o r  sale on his  
account, the b ills  o f la d in g  to be sent by L .  im m e
d ia te ly  on receipt, by post, to R . and  Co. to whose 
order the b ills  o f  la d in g  were to be made out ; 
th a t W. should have a  lie n  on the b ills  o f  la d in g , 
and each sh ipm ent o f  goods, in  tra n s it  outwards, 
such lie n  to extend on ly  to the p a r t ic u la r  sh ip 
ment, fyc.

U nder th is  agreement, L .  purchased o f  W. certa in  
goods w h ich  W. sent in  the o rd in a ry  course to 
p acke r a t B ra d fo rd  to be packed and fo rw a rd e d  
to L .  fo r  shipm ent. I n  accordance w ith  in s tru c 
tions received fro m  L .  the packer sent the goods 
by r a i l ,  carriage  p a id , to a  London  s ta tion  f o f  
sh ipm ent on board the Gordon Castle, f o r  Shang
ha i. The ra i lw a y  company gave notice to L .  o f 
the a r r iv a l o f the goods in  London, and stated 
th a t ih iy  w ou ld  fo rw a rd  them to the sh ip , w hich  
they accord ing ly  d id . L . accepted a  b i l l  a t sus 
m onths f o r  the p ric e  o f the goods. The b ills  of 
la d in g  w ire  made out by L ’s d irections to the 
o rd tr  o f  h im se lf o r assigns, and signed by the 
shippers, who re ta ined  them because L .  did, not 
p o y  the f re ig h t.  L .  stopped paym ent ju s t before 
the sh ip  sailed w ith  the goods, and a week a fte r
w ards IV. telegraphed to B. and  Co. to deliver the 
goods to h is agents a t S hangha i. On the f o l 
lo w in g  d a y . L . f d id  a liq u id a tio n  pe tition , and  
he was a fte rw ards ad jud icated a b a n k ru p t. Before 
the goods a rr iv e d  a t S hanghai, W . demanded of
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the shippers the h ills  o f  la d in g , w h ich  were also 
claimed, by the trustee in  L . ’s bankrup tcy  :

B e ld , th a t the agreement d id  no t deprive W . o f the 
o rd in a ry  vendor’s r ig h t to stop in  tra n s itu , and  
th a t inasm uch as the tra n s itu s  had not ended 
before the a r r iv a l o f  the goods a t S han g h a i 
(R odger v. T he  C o m p to ir  d ’E scom nte de P aris , 
21 L . T. Hep. N . S. 3 3 ; L . Rep. 2 P . C. 393) and
as he had given effectual notice o f  stoppage before 
the end o f  the trans itus , W . was en titled  to the 
goods o r the proceeds o f  th e ir  sale.

H e ld  also, th a t the agreement was not a  b i l l  o f  
sale w ith in  the 1st section o f  the B i l ls  o f  Sale A c t 
1854.

T his was an appeal fro m  a decision o f M r. 
■Registrar H a z lit t ,  s it t in g  as C h ie f Ju d g e  in  B a n k 
ru p tcy .

The facts o f the  case w ere  as fo llow s :
B y  an agreem ent u n d e r seal made on the  10 th  

I ’eb. 1876 between R o b e rt E ffo rd  Love , o f P a rk - 
lane, in  the  co u n ty  o f  London , m erch a n t and sh ip 
ow ner of the one p a rt, and W ill ia m  W atson , of 
the o the r p a rt, a fte r re c it in g  th a t Love  had fo r  some 
tim e  past purchased fro m  W a tso n  fro m  tim e  to  
tim e  and was s t i l l  p u rch a s in g  M ancheste r goods 
f o r sh ipm en t to  C h ina ,W a tson  d ra w in g  upon Love 
®nd the  la t te r  accep ting  b ills  o f exchange fo r  the  
invo ice  p rice  o f such goods; and th a t  W a tso n  bad 
app lied to  Love , and  the  la t te r  had agreed to  g ive  
Rim s e c u rity  fo r the  due paym en t o f th e  b ills  o f 
^ c h a n g e  a t m a tu r ity  and fo r  a l l  sums w h ich  
P lig h t fro m  tim e  to  tim e  become due fro m  h im  to  
W atson upon  account c u rre n t n o t exceeding the 
sum o f 50001.; and th a t in  pursuance o f such 
agreem ent L ove  had, by th ree  severa l m o rt
gages o r b ills  o f sale bea ring  even date w ith  the 
Present agreem ent, tran s fe rre d  to  W a tso n  by way 

m ortgage  th ir ty - tw o  s ix ty - fo u r th  shares of 
«Rip O usieri, th ir ty - tw o  s ix ty - fo u r th s  o f the  sh ip  
S ing  E a i  an(j  th ir ty - tw o  s ix ty - fo u rth s  o f th e  sh ip  
-bloicena, o f w h ich  vessels L o v e  was the  ow ner in  
the p ro p o rtio ns  aforesaid, in  cons ide ra tion  o f the 
Premises th e  pa rties  agreed as fo llo w s : (1.) T h a t 
W atson shou ld  fro m  tim e  to  tim e  su p p ly  to  L ove  
goods a cco rd in g  to  h is selection, so th a t he m ig h t, 
c u r in g  th e  con tinuance  o f th e  agreem ent, have a 
c re d it to  th e  e x te n t of 50001., fo r w h ich  W a tson  
should d ra w  upon and L o ve  should accept b ills  of 
exchange fro m  tim e  to  t im e  fo r  th e  in vo ice  p rice  

such g o o ds ; (2) th a t L o ve  shou ld  sh ip  a ll goods 
purchased u n d e r clause 1 to  Messrs. .R o thw e ll, 
Love, and Co. o f S hangha i, C h ina , fo r  sale on h is 
uocount; th a t  the  b ills  o f la d in g  o f a ll such goods 
should be sent by  L o ve  im m e d ia te ly  on rece ip t b y  
° rd in a ry  p os t to  R o th w e ll, Love , and Co., to  whose 
e rde r a l l  such b ills  o f la d in g  shou ld  be made o u t ; 
hat W a ts o n  shou ld  have a lie n  upon the  b ills  o f 
ad in g  and  each sh ip m e n t o f such goods iu  t ra n s it  

°utW ards o r in  the hands o f the consignees o r  any 
o ther persons, and also upon th e  proceeds o r 
Produce purchased w ith  th e  proceeds oE each 
sUch sh ip m e n t in  the  hands o f th e  consignees o r 
aDy  o the r persons, o r in  t ra n s it  hom ewards ; th a t 
®Uch l ; erl) how ever, shou ld  n o t be a genera l one, 
” u t should extend  o n ly  to  the  p a rt ic u la r  sh ipm en t, 

shou ld  cease when th e  b ills  o f exchange w h ich  
nad been g iv e n  by  L o ve  fo r  such p a rtic u la r  ship- 
®?eu t shou ld  have been p a id ; (3) th a t Love  

Pould insu re  fro m  tim e  to  tim e  to  the fu l l  va lue 
hereof fo r  th e  bene fit o f  W a tso n  p r im a r ily  as such 

m ortgagee and p ledgee as aforesaid, and sub jec t

[C t . op A pp.

th e re to  fo r h is  ow n benefit, a l l  th e  goods to  be 
sh ipped as be fore  m en tioned  and a lso the  m o r t
gaged ships, &o.

N o  no tice  o f th is  agreem ent was g ive n  to  R o th 
w e ll, Love , and Co.

O n the 1st M a rc h  1876, Love  o rde red  o f  W atson , 
under th e  above m entioned  agreem ent, ten  bales 
o f las tings  of the  va lue  of 413/. 10s., w h ic h  goods 
W a tso n  fo rw arded  in  the  o rd in a ry  course to 
James C opperthw a ite , o i B ra d fo rd , a packer, to  be 
packed and fo rw arded  to  Love.

O n th e  20oh M arch  C op p e rth w a ite  w ro te  to  
Love , say ing , “  I  beg to  hand you  p a rticu la rs  of 
ten  bales w a it in g  y o u r fo rw a rd in g  in s tru c tio n s ,”  
and append ing  the  p a rt ic u la rs  o f  the  goods.

O n th e  22nd M arch  W a tso n  invo iced  the  goods 
to  Love , and th e  fo llo w in g  day L ove  w ro te  to  
C o p pe rthw a ite  : “  Please send the  ten  bales iast- 
ings to  the  G ordon (Jostle, load ing  in  th e  S ou th  
W e s t In d ia  D o ck  fo r  Shanghai. I  enclose card 
o f th e  vessel. I  shou ld  have sent fo rw a rd in g  
in s tru c tio n s  before, b u t the re  was no vessel 
ready.”

O n  th e  2 4 th  M arch  the goods were fo rw arded  
b y  C opperthw a ite  fro m  B ra d fo rd  (carriage paid) 
by  the G rea t N o r th e rn  R a ilw a y  to  th e ir  P o p la r 
D o c k  S ta tio n , fo r sh ip m e n t on board  the  G ordon  
Castle, fo r  S hanghai, and, on th e  25 th  Miarch, 
L o ve  rece ived  fro m  the G rea t N o r th e rn  R a ilw a y  
C om pany, th e  fo llo w in g  “  advice o f goods ” : 
“ The  underm entioned  goods consigned to  you nave 
a rr iv e d  a t th is  (P o p la r D ock) s ta tion . I  w i l l  th a n k  
you fo r  in s tru c tio n s  as to  th e ir  rem ova l henco as 
soon as possible, as they  rem a in  here to  y o u r 
o rder, and are now held by the  com pany, n o t as 
com m on ca rrie rs , b u t as warehousemen a t ow ner s 
sole r is k  o f loss o r damage, by d e te rio ra tion  o r fire , 
and sub ject to  th e  usual warehouse charges in  add i
tio n  to  the charges now  advised.”  T hen  fo llow ed a 
d e scrip tion  o f the  goods, under w h ich  was w r it te n ,  
“ W i l l  be sent to  th e  Gordon Castle, S. W . I .  
D ocks.”

O n  the  24 th  M a rc h  W atson  d rew  upon  Love  
fo r 443i. 10s., th e  p rice  o f the  goods, a t s ix  m onths 
date.

O n the  28 th  M arch  the  goods were shipped on 
board the  Gordon Castle, and on th e  same day 
L o ve  sent to  Messrs. S k in n e r and Co., th e  owners 
o f the  sh ip , th e  b il ls  oE la d in g  o f th e  goods in  
th ree  pa rts , exclusive o f th e  m aste r’s copy, fo r 
s igna tu re , and S k in n e r and Co., on the  29 th  
M arch , s igned th e m  to  th e  o rde r o f Love , b u t 
th e y  were never de live red  over to  h im , inasm uch 
as he fa iled  to  pay the  fre ig h t.

O n the  4 th  A p r i l ,  Love , th ro u g h  h is  so lic ito rs , 
sent notice  to  h is c red ito rs  th a t he m us t suspend 
paym ent.

O n th e  6 th  A p r i l  H . F . Jbrss, oE M ancheste r, 
w ro te  to  W . P u s ta u  a t H a m b u rg h  as fo llow s, in  
G erm an : I  request you  to  te leg ra p h  im m e d ia te ly  
to  y o u r Shanghai house to  a ttach th e  fo llo w in g  
goods sent by W m . W atson  and Co. to  R o th w e ll 
and Co., and in  any case to  ge t d e live ry  o f the  
b ills  o f  la d in g  o f the s t i l l  a floa t lots. T he  goods 
a re ” — (in te r  a lia )  the  te n  bales sh ipped in  the 
G ordon Castle— “  and then  se ll th e  goods fo r  
account o f W m . W a tson  and  Co. a t the best pos
sib le prices.”

O n the 8 th  A p r i l  th e  Gordon Castle sa iled w ith  
the goods on board.

O n the 11th A p r i l  W a tso n  te leg raphed  to  R o th -

E x  p a rte  Watson; Re Love.
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■well, Love , and Co. to  d e liv e r  th e  goods to  h is  
agents a t Shanghai.

O n  th e  12 th  A p r i l ,  L o ve  file d  a p e t it io n  fo r  
l iq u id a t io n  o f h is  a ffa irs  b y  a rrangem en t.

O n th e  30 th  M ay , L o ve  was ad jud ica ted  a 
b a n k ru p t, and on th e  21st June  a trus te e  was 
appointed.

T he  b ills  o f la d in g  o f  th e  goods s t i l l  rem ained 
in  th e  hands o f S k in n e r and Co., o f w hom  W atson  
dem anded them  be fo re  th e  goods a rr iv e d  a t 
S hanghai. A  coun te r-c la im  was set u p  b y  the  
tru s te e  in  L o ve ’s b a n k ru p tc y . U lt im a te ly  i t  was 
a rranged  th a t th e  goods shou ld  be sold b y  the  
agents o f  S k in n e r and Co. a t S hanghai, and the  
proceeds pa id  to  th e  person w ho  shou ld  be he ld  
e n tit le d  the re to .

T h e  R e g is tra r  h a v in g  he ld  th a t th e  trus te e  in  
L o ve ’s b a n k ru p tc y  was e n tit le d  to  th e  proceeds o f 
sale, W a tso n  appealed fro m  h is  decision.

H o rn e  Payne, fo r  the  app e lla n t.— T he  agreem ent 
made between th e  ve n d o r and pu rchaser in  Feb. 
1876, was n o t a b i l l  o f sale w ith in  th e  m ea n in g  o f 
th e  1st section o f th e  B il ls  o f Sale A c t  (17 &  18 
Y ic t .  o. 36). B u t  even i f  i t  was a b i l l  o f sale, th e  
goods w ere  n o t in  th e  apparen t possession o f th e  
b a n k ru p t a t th e  tim e  o f h is b a n k ru p tc y  :

Williams on Bankruptcy, p. 103 ;
Load v. Green, 15 M. & W. 216 ;
Smith  v . Hudson, 12 L. T. Rep. N. S. 377 ;
Joy v . Campbell, 1 Sch. & Lef. 336;
Ex parte Montague; Be O’Brien, 34 L. T. Rep. N . S.

197; L. Rep. 1 Ch. D. 554;
Townley v. Crump, 4 Ad. & Ell. 58:
H olroyd  v .  Marshall, 10 H . of L. Cas. 191;
Edwards v. Edwards, 34 L. T . Rep. N. S. 472: L.

Rep. 2 Ch. D. 291.
[B b a m w e l l , J .A ., re fe rre d  to  Belcher v. B e lla m y  
(2 E x . 303).] A t  a ll events, th e  agreem ent d id  
n o t dep rive  us o f o u r o rd in a ry  vendor’s r ig h t  o f 
stoppage in  tra n s itu ,  and we d u ly  exercised th a t 
r ig h t  before th e  goods reached Shanghai, fo r  the  
case in  th e  P r iv y  C ounc il o f Bodger v . The Comp- 
to ir  d'Escompte de P a r is  (21 L .  T . Rep. N . S. 33 ; 
L .  Rep. 2 C. P . 393) shows c le a rly  th a t  th e  tra n - 
s itu s  con tinued  t i l l  th e  goods reached Shanghai. 
W e  are, the re fo re , e n tit le d  to  th e  proceeds o f  sale 
o f th e  goods.

E v e r it t  and B . T . B e id , fo r  th e  trus tee .— Bodger 
v . The C om pto ir d ’Escompte de P a r is  is  d is t in g u is h 
able fro m  th is  case, fo r  the re  th e  b ills  o f  la d in g  
w ere made o u t to  the  b a n k ru p t. A s  M r. B e n ja m in  
in  h is  w o rk  on sales says (a t p . 703): “  T he  ques
tio n , and th e  sole question , fo r  d e te rm in in g  
w h e th e r th e  tra n s itu s  is ended, is, I n  w h a t capac ity  
th e  goods are he ld  b y  h im  w ho  has th e  cus tody  ? 
Is  he th e  b u ye r’s agent to  keep th e  goods, o r th e  
b u y e r ’s agent to  fo rw a rd  them  to  th e  d e s tin a tio n  
in te n de d  a t th e  t im e  th e  goods were p u t in  tra n 
s it? ”  I n  th e  p resen t case, w hen th e  goods 
a rr iv e d  a t the  ra ilw a y  s ta tio n  in  London , there  
was n o th in g  to  p re ve n t the  purchaser fro m  ta k in g  
possession o f them . The  tra n s itu s  was b ro ke n  
th e re : (V a lp y  v. Gibson, 4 C. B . 837 ; D ix o n  v. 
B aldw en, 15 E a s t, 175.) T he y  also c ite d  :

Meux v . Jacobs, 32 L. T . Rep. N . S. 171; L.' Rep. 7
E. & I.  481;

Ancona v . Rogers, 35 L. T . Rep. N. S. 115 ; L. Rep.
1 Ex. D. 285 ;

Ex parte B anner; Re Tappenbeck, 34 L. T . Rep.
N. S. 199; L. Rep. 2 Ch. C. 278.

H o rn e  Payne, in  rep ly .
J a m e s , L . j . — N o tw ith s ta n d in g  th e  le n g th  o f tim e

th is  case has occupied, and th e  g re a t nn m b e r of ve ry  
n ice po in ts  w h ic h  have been raised, I  am  satisfied 
th a t  th e  case o u g h t to  be de term ined  s im p ly  upon 
the  la s t p o in t. In d ep e n d e n tly  o f any r ig h t  which 
th e  vendor had u n d e r th e  agreem ent, he had  h is 
o r ig in a l r ig h t  o f a vendor to  stoppage in  tra n s itu  
w hen h is  purchaser fa ile d ; and the re  was n o th in g  
in  the  agreem ent, th e re  was n o th in g  in  th e  ba r
g a in  between th e  pa rties , a t a ll events, w h ich  was 
to  d im in is h  th e  vendor’s r ig h t  to  stoppage »» 
tra n s itu .

T hen  th e  question  is, has he stopped in  
tra n s itu  ? I  am  o f op in io n  th a t th e  tra n s it  
d id , in  t r u th  and in  fa c t, con tinue , and was 
in tended , in  t r u th  and in  fac t, to  con tin ue  a ll the  
w ay fro m  th e  ra ilw a y  s ta tio n  in  th e  n o rth , 
th ro u g h  th e  docks in  London , and on board the 
sh ip  to  Shanghai. I t  is q u ite  c lear th a t th e  b a r
g a in  between th e  vendor and th e  purchaser, fo r  
reasons essentia l to  th e  in te re s ts  o f th e  vendor, 
was th a t  th a t shou ld  be th e  tra n s it ,  and th a t was 
the  t ra n s it  th a t a c tu a lly  was made fro m  one place 
to  the  o ther. T h a t is, i t  was to  ex tend  fro m  
B ra d fo rd  to  S hanghai, by  ra ilw a y  and Bhip. The 
goods have b y  th is  tim e, sub ject o f course to  the 
p e rils  o f tb e  sea, reached Shanghai. I t  was said 
th a t  th e re  was some b reak in  th e  tran s itu s , th a t  i t  
was in te rru p te d , and th a t some r ig h t  had accrued 
as to  th e  stoppage, and th a t  th a t  vested in  the 
purchaser some d iffe re n t cha racte r in  some way 
o r o ther. T h a t d id  no t, I  th in k ,  a ffect th e  goods 
w hen th e y  reached th e  packe r’s hands. The 
packer was th e  m an em ployed b y  the  ve n d o r to  
p a c k ; and w hen th e  goods reached th e  ra ilw ay , 
w hen th e y  reached London , no d oub t th e  ra ilw ay  
com pany, be ing  b o th  warehousem en and ca rrie rs , 
s a id : “ W e h o ld  th e m  a t y o u r d is p o s a l;”  b u t 
th e y  had th e  goods m arked , and sen t to  them  fo r  
the  purpose o f  b e in g  fo rw arded  to  th e  Gordon  
Castle, and in  th a t  v e ry  no te  in  w h ic h  th e y  ask 
fo r  orders and say, “  W e  h o ld  th e m  a t y o u r r is k , 
and so on, i t  is said th a t th e y  “  w i l l  be sen t to  
th e  G ordon Castle.”  Therefore  i t  is q u ite  clear 
th a t  th e y  m u s t have received n o tice  a t th e  tim e  
th a t th e  G ordon Castle  was th e  p ro p e r destina
t io n  fo r  th e  goods ; and th e  goods them selves had 
th e  w o rd  “  S hangha i ”  m arked  upon them . 
T he re fo re  th a t  was the  r ig h t fu l  course w h ich  the 
th in g  o u g h t to  have taken.

We are o f op in ion  th a t we m u s t consider 
th a t  th a t w h ic h  was th e  r ig h t f u l  course was 
in te n de d  to  be taken , and was taken , th a t 
is  to  say, to  send them  on to  Shanghai. 
th is  I  am  q u ite  ce rta in , th a t  i f  the  vendors 
had fo u nd  o u t th a t  th e  goods were g o in g  
be sen t anyw here  else th a n  to  Shanghai, 
and b y  a n y  o th e r means th a n  th a t  p a rt ic u la r  
sh ip , th e y  co u ld  have app lied  a t once to  the 
C hancery D iv is io n  o f  the  H ig h  C o u rt o f Justice , 
and th e y  w ou ld  have been e n tit le d  to  o b ta in  and 
w ou ld  have ob ta ined  an in ju n c t io n  to  re s tra in  the 
goods fro m  b e in g  sen t in  an y  o th e r mode to  any 
o th e r place. T he re fo re  th e y  w ou ld  have been 
e n tit le d  to  re q u ire  th a t  to  be done w h ich  has been 
done.

T h a t h a v in g  been done, has th e  t r a n s i t u *  
been stopped ? I t  so happens, lu c k i ly  fo r  these 
gen tlem en , th a t  th e  docum ents o f t i t le  have never 
le ft the  sh ippe rs ’ possession; o w in g  to  some l i t t * e 
m is take  about a charge  o f th ree  guineas on the 
goods, nobody has ever acqu ired  any r ig h t  W 
take  th e  goods o u t of th e  sh ippe rs ’ h a n d s ; »D°
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^ h ile  th e y  are on board  th e  sh ip , w ith  no v a lid  
r ‘g h t in  anybody to  ta ke  them  oud o f the sh ippe rs ’ 
Possession, th e  vendor comes to  th e  sh ippe rs  and 
says, “  N o w  d e liv e r  those goods to  m e,”  and th e  
d ip p e rs  have undertaken  to  se ll th e  goods 
and d e liv e r  the  proceeds to  th e  rea l ow ner.

I  am  o f op in ion  th a t  the  goods have been effec
tu a lly  stopped in  tra n s itu ,  because the  sh ippers 
have been d irec ted  to  se ll them  acco rd ing  to  the  
lega l nnd equ itab le  r ig h ts  o f th e  p a rtie s ; and i f  th e  
Vendors had gone o u t in  t im e  th e y  cou ld  have 
stopped th e  goods in  tra n s itu  be fore  th e y  were 
de live red  o u t o f the  sh ip  a t S hangha i, b u t th e y  
were re lieved  fro m  th a t tro u b le  by the  fa c t o f th e  
sh ipow ner be ing here and say ing  : “  I  w i l l  se ll the  
goods fo r  the  r ig h t fu l  ow ner.”  I  am  o f op in io n  
th a t the re  was a r ig h t  to  stoppage in  tra n s itu ,  
aud th a t the re  has been de facto  a stoppage in  
tra n s itu  w h ich  com pletes the  t i t le  o f the  ow ner of 
the  goods, w ho  so ld  them  to  a person who has 
become b a n k ru p t before they  were de live red .

T h a t, I  th in k ,  is su ffic ien t to  dispose o f the  real 
p o in t in  the  case. There  is  re a lly  n o th in g  in  the  
o ther p o in t. W e  are a ll  o f op in ion  th a t  th is  is 
c lea rly  n o t a case w ith in  th e  B il ls  o f Sale A c t .  
Ih a t  p o in t has been v e ry  m uch argued, and wo 
th in k  i t  r ig h t  to  say, h a v in g  reg a rd  to  th e  w ords 
aud  s p ir i t  o f the  B il ls  of Sale A c t ,  th a t a co n tra c t 
° f  th is  k in d  is n o t “ a b i l l  o f sale o r o th e r assurance 
o f personal cha tte ls  w hereby the  gran tee  o r ho lde r 
has pow er to  seise o r take  possession o f ”  them  
t r i th in  th e  m ean ing  o f th a t  A c t .  I t  is a r ig h t  
connected w ith  the  ve n d o r’s lie n , o r o f th a t 
Bature m ore th a n  a n y th in g  e lse; b u t ce rta in ly  
' t  is n o t a b i l l  o f sale o f persona l cha tte ls  w ith in  
l he m eaning o f th a t A c t. T hen  th e  o th e r p o in t 
'yas as to  th e  repu ted  ow nersh ip . I f  th e  case 
depended upon th a t, i t  is  qu ite  clear th a t  the 
b a n k ru p t was th e  tru e  ow ner o f th e  goods, sub jec t 
to  an equ itab le  charge, and c e rta in ly  th a t e q u it- 
able charge w ou ld , in  m y  op in ion , have been im 
peachable, and im peached by reason o f the re  be ing  
Both ing  w ha tever to  show th a t th e  ow ne r o f the  
goods was n o t abso lu te ly  free  fro m  aDy in c u m 
brance, fo r  th e  person e n tit le d  to  the  equ itab le  
cJ?arSe w ou ld  have to  show th a t  the  rea l possessor 
o f th e  goods was in  some w ay p reven ted  fro m  
b o ld in g  h im se lf ou t to  th e  w o r ld  as be ing  the  
ow ner o f  th e  goods, free fro m  tru s t,  incum brance  
0 r charge. I t  seems to  m e th a t i f  the  vendors ’ 
case had depended upon th a t p o in t i t  w ou ld  have

H ow ever, i t  is  su ffic ien t to  say th a t  th e y  have 
succeeded upon th e  p o in t o f stoppage in  tra n s itu .

Baggallay, J .A .— I am of the same op in ion . So 
fa r as th e  question  of th e  d u ra tio n  o f th e  tran s itu s  

concerned, I  am  q u ite  unable  to  d is t in g u is h  the  
acts o f th is  case f ro m  th e  facts o f the  case of 

■rtodger v . The C om pto ir d ’Escompte de P a r is  (ub i 
ff*P.), decided b y the  P r iv y  C ounc il. I n  th a t case 

Was held th a t the  tra n s itu s  con tinued  so lo n g  as 
'be goods were in  th e  charge of a th ir d  p a r ty  who 
ad con trac ted  w ith  th e  c a rr ie r fo r  the  purpose o f 
° rw a rd in g  them . A p p ly in g  th e  decis ion in  th a t 

case to  the  p resen t case, i t  w o u ld  fo llo w  th a t these 
g°ods w ou ld  have rem ained  in  transitu , u n t i l  
^Bch tim e  as th e y  had a rr ive d  a t Shanghai, and 

ere de live red  over by th e  sh ipow ner, o r o th e r 
Persons w ho acted as th e  ca rrie rs . I t  has so 

aPpened in  th is  case th a t, b y  reason o f th e  b ills  
la d in g  neve r h a v in g  been sent fro m  E n g land , 

ere was no person in  Shangha i to  w hom  the

goods cou ld  have been d e live re d  b y  th e  ca rrie rs , 
and consequen tly  they  rem a ined  in  the  possession 
o f th e  c a rr ie rs  and th e  tra n s itu s  was, there fo re , 
no t com ple ted. Before th a t  tra n s itu s  was com 
p le ted, i f  ever indeed i t  has been com ple ted in  
th e  present case, an a rrangem en t was come to  by  
a ll parties , th a t  is  to  say, the  trus te e  o f the  b a n k 
ru p t ,  M r. W a tson  the  c la im an t, and the sh ip 
owners, th a t  th e  goods should be sold and  the  p ro 
ceeds disposed o f  acco rd ing  to  the  r ig h ts  o f th e  
pa rties  as th e y  existed a t the  t im e  the  agreem ent 
was entered in to . I  th in k ,  there fore , th a t in  th is  
case the  goods have been e ffe c tu a lly  s topped in  
tra n s itu .

Bramwell, J .A .— I  am e n tire ly  o f th e  same 
op in ion  aud fo r th e  same reasons. T he  o n ly  obser
v a tio n  I  w ish  to  m ake is upon the  stoppage i n  
t ra n s itu  question, i f  th e  tran s itu s  lasted u n t i l  the  
goods g o t to  S hanghai. N ow , w ha t are th e  facts? 
T he  goods are in  th e  possession o f  C opperthw a ite , 
an agent o f W atson , th e  se lle r, and by th e  d ire c 
t io n  o f th e  b a n k ru p t th e y  set o u t on a jou rney  
w h ich  was to  beg in  a t B ra d fo rd  and end a t 
Shanghai, w here th e  goods were to  be de live red  to  
people w ho w ou ld  have been u n d e r an o b lig a tio n  
to  W a tson  i f  he had th o u g h t f i t  to  g ive  notice  to  
them  o f h is  r ig h ts . T h e y  set o u t on th a t jo u rn e y , 
and no fu r th e r  in s tru c tio n s  are requ ired , n o r is 
a n y th in g  necessary fro m  th e  b e g in n in g  to  the  end 
of the  jo u rn e y , except the  rece ip ts, g e tt in g  the  
b il ls  o f la d in g , and so fo r th . I t  seems to  me, bo 
fa r  as the re  is any reason in  the  d o c tr in e  o f s top 
page in  tra n s itu ,  th e  tra n s itu s  in  th is  case w ou ld  
be fro m  B ra d fo rd  to  S hangha i; and, as S ir  R ich a rd  
B a g g a lla y  has said, I  cannot d is t in g u is h  th is  case 
fro m  the  case in  the  P r iv y  C onncil.

James, L .J .— T he  appeal w i l l  be a llow ed w ith  
costs b o th  here and below.

S o lic ito r  fo r  the  appellant, W a lte r Webb, agen t 
fo r  George B obinson, S k ip to n .

S o lic ito rs  fo r the respondents, M u rra y , H u tch ins , 
and  Co.

M arch  9 and  27, 1877.
(B e fo re  James, Hellish, and Baggallay, L .J J .)

ON APPEAL PROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY).

The Parana.
Damages and  cargo— 24 Viet. c. 10— Measure o f  

damages— F a l l  in  p rice — Loss o f  m arket. 
Where, th rough the negligence o f  a  c a rr ie r  by sea, 

goods ca rrie d  by h im  are not delivered in  a  
reasonable time, the ow ner o f  the goods o r assignee 
o f  the b i l l  o f  la d in g  f o r  the goods is not en titled  
to recover, as damages fro m  the shipowner, the 
difference behveen the m arke t va lue o f  the goods 
when they ought to have been delivered and  the 
m arke t va lue when they a c tu a lly  were delivered. 

Decision o f  the court below reversed.
Semble, the measure o f  damages recoverable in  such 

a  case is  in terest a t the o rd in a ry  comm ercial rate  
on the va lue o f  the goods f o r  the p e rio d  o f  the 
delay in  delivery.

This was an appeal fro m  the  decision o f th e  
ju d g e  o f th e  A d m ira lty  D iv is io n , in  w h ich  he 
susta ined an ob jec tion  to  th e  re p o rt o f th e  
re g is tra r  of th a t cou rt, assisted b y  m erchants, and 
he?d th a t w hen undue de lay  in  the  p rosecu tion  o f 
a voyage has taken  place, th e  sh ipow ner is lia b le
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to  t l ie  consignee o f goods fo r  a fa ll in  p rice  o f 
th e  goods between th e  tim e  a t w h ic h  th e y  o u g h t 
to  have a rr iv e d  and th e  tim e  a t w h ich  they  
a c tu a lly  d id  a rr ive . T he  facts, a rgum en ts , and 
■judgment in  the  c o u rt below are fu l ly  repo rted , 
ante, p. 220.

W a tk in  W illia m s , Q.C. and  Cohen, Q.C. (w ith  
th e m  G. Bruce), fo r  appe llants .— To enable th e  
p la in t if fs  to  recover th e y  m u s t show th a t the  loss 
was susta ined b y  th e  fa ll in  the  p rice  of hem p 
was e ith e r a m a tte r  w h ich  a t th e  tim e  o f m a k in g  
th e  con trac t the  defendants knew , o r  th a t they 
had no tice  o f some o th e r co n tra c t co n tin g e n t on 
th e  fu lf i lm e n t o f th is  one by a ce rta in  date. T hey 
are e n tit le d  to  recover, as found  by  th e  re g is tra r, 
th e  in te re s t on the  value o f the cargo d u r in g  the  
t im e  th e y  were k e p t o u t o f possession o f i t ,  b n t  
n o th in g m o re ; th a t represents the  reasonable p ro fit  
th e y  m ig h t be expected to  m ake, and w hich m ig h t 
be supposed to  be in  the  co n tem p la tion  o f the  
pa rties  w hen the co n tra c t was made : (Smeed v. 
F oord , 1 E l.  &  E l.  602.) There, a lth o ug h  the re  were 
special c ircum stances w h ich  m ig h t poss ib ly  have 
led  the  defendant to  con tem p la te  a fa ll in  the 
m a rk e t p rice , i t  was he ld  th a t a fa ll w h ich  a c tu a lly  
d id  occur cou ld  n o t be recovered, and th e  ru le  la id  
dow n in  H a d le y  v . Baxendale  (9 E x . 341) is 
approved. I f  th e  fa ll o f th e  m a rke t was the  a c tua l 
consequence o f th e  delay, as, fo r  example, in  th e  
case o f a cargo o f ice to  a rr iv e  in  th e  sum m er 
season and  delayed beyond, such a fa ll m ig h t, 
perhaps, be recovered ; b u t i t  is n o t a lleged th a t 
the re  is  any re g u la r f lu c tu a tio n  in  the  p rice  of 
hemp. T he  t im e  o f a r r iv a l fro m  a long  voyage 
lik e  th is  m us t be, in  any case, a m a tte r  o f unce r
ta in ty ,  and the  m a rg in  o f u n c e rta in ty  was a t least 
equal to  the  th irty -s e v e n  days’ delay w h ich  ac tua lly  
took  place. I n  F le tcher v . T a y le u r  (17 0 . B . 21, 
29), W ille s , J. says : “  N o  m a tte r  w h a t the  am ount 
o f inconvenience sustained by th e  p la in tif fs  in  the 
case o f nonpaym en t of m oney, the  measure of 
damages is  the  in te re s t of the  m oney on ly , and i t  
m ig h t be a conven ien t ru le  if ,  as suggested by m y  
L o rd , the  measure o f damages in  such a case as 
th is  was he ld  b y  ana logy to  be the  average p ro f it  
m a d e ; ”  th a t  is, th e  usua l com m ercia l ra te  o f 
in te re s t on th e  va lue of the hem p, w h ich  the  R e
g is tra r  a llowed. I n  C ory  v. Thames Iro n w o rks  
an d  S h ip  B u ild in g  Com pany (L im ite d )  (L . Rep. 3 
Q. B . 181 ; 17 L .  T . Rep. N . 8. 495), a so rt o f 
ro u g h  estim ated re n ta l va lue fo r  the  cha tte l, a sh ip  
o f pecu lia r cons tru c tio n , was allowed, and n o t the 
ac tua l loss susta ined by the  purchaser th ro u g h  the 
n o n -d e live ry  o f h e r ;  and in  B r it is h  C o lum bia  
S aw  M i l l  C om pany  v. N etllesh ip  (L . Rep. 3 0 . P. 
499, 5 07 ; 18 L .  T . Rep. N . S. 291, 604; 3 
M a r. L a w  Cas. 0 .  S. 65) i t  was he ld  th a t special 
damages susta ined b y  the  n o n -d e live ry  o f 
a ch a tte l cou ld  n o t be recovered. B o v ill ,  C .J., 
says: “ I t  is d if f ic u lt  to  see th e  p ro p e r way o f com 
pensa ting  the  p la in t if fs  fo r  th e  damage th e y  have 
suffered except by a p p ly in g  the  ru le  w h ich  obta ins 
in  the  case o f non -paym en t of m oney, v iz ., b y  a llo w 
in g  in te re s t on the  value o f the  goods.”  [ M e l m s h , 
L .J .— H as any case been found  in  w h ich  a loss 
o f m a rke t, p u re ly  specu la tive, has been a llowed ?] 
I n  W ilson  v. Lancash ire  and  Y orksh ire  R a ih va y  
Com pany  (9 C. B  , N . S., 632), the  p la in t if fs  recovered 
fo r  a fa l l  in  p rice  w here the re  was a de lay in  d e li
v e ry  ; b u t th a t was a cons ignm en t o f caps to  a sea
side place, and i t  m u s t have been kn o w n  b y  the  
defendants th a t th e  m a rk e t fo r  caps w on ld  cease

[C i.  of A pr.

w ith  th e  te rm in a tio n  of the  seaside season. I n  
Be T re n t and H um ber Company. E x  parte  C am 
b ria n  S 'eam  Packet Com pany  (L . Rep. 4 CJh. 
A p p . 112, 117 ; 19 L .  T . Rep. NT. S. 465 ; 3 M ar. 
L a w  Oas. O. S. 119) w h ich  was an action  fo r 
delay in  d e liv e r in g  a sh ip , L o rd  C airns, L.O ., 
sa id  th a t, in  e s tim a tin g  th e  damages, he had 
proceeded on th e  p r in c ip le  th a t “  the  measure of 
damages is, p r im a  fa c ie , the  sum  w h ich  w ou ld  have 
been earned in  the  o rd in a ry  course o f the em p loy
m en t o f the  ch a tte l in  the  t im e .”  T here  is m ore
over, a g rea t d is t in c tio n  between the  con tra c ts  of 
la n d  and w a te r carriage . W hen  goods are sent by 
tra in , the  ob ject is  m an ifes tly  to  secure a p u n c tu a l 
d e liv e ry  b y  a ce rta in  d a te ; b u t in  a lo n g  voyage by 
sea, the re  is o f necessity a g rea t u n c e rta in ty  in  the 
date o f a rr iv a l, and th is  is recognised by the 
A m e ric a n  case, The L iv e ly  (1 G a ll. 315, 327)- 
S to ry , J. s a y s : “ U pon  the  whole, I  am w e ll sa tis
fied  th a t the p ro fits , upon  th e  suppos ition  o f a 
prosperous te rm in a tio n  o f th e  voyage, o u g h t no t 
in  any case to  co n s titu te  an ite m  o f dam age.”  They 
also re fe rre d  to

Sedgwick on Damages, 6th edit., 81, 430 ;
Mass<5 Droit Commercial, 2nd edit., vol. 3, lib. 5, 

tit. 1, Ch. 3, sect. 4, § 1, p. 240 ;
Code Napoleon, Art. 1149, 1150;
Ward v. New York Central R ailroad Company,

N . Y . 29.
C larkson  (w ith  h im  B u tt,  Q.C. and D avidson), 

fo r  respondents.— T he  loss o f  m a rke t m u s t h® 
he ld  to  be in  con tem p la tion  o f the  p a rtie s  in  th is  
instance  in  case o f delay. W h y  shou ld  the p la in t if f  
select a steam er a t a h ig h e r f re ig h t  instead o f a 
s a ilin g  sh ip , unless he w ishes to  in su re  d isp a tch  and 
p u n c tu a lity  P H e  calcu lates th a t h is goods a rr iv in g  
a t a ce rta in  date, he w i l l  se ll fo r  a ce rta in  price, 
and i f  they  do no t a rr iv e  a t th a t date he is e n title d  
to  recover fo r  the  loss susta ined : (S edgw ick  on 
Damages, 6 th  ed it., p. 430.) The  m easure of 
damages fo r de lay in  d e live ry  is  a lways the 
d iffe rence  in  p rice  between th e  t im e  w hen the 
goods o u g h t to  be de live red  and th e  tim e  when 
they a c tu a lly  are de live red , and th is  is shown by 
the  fact th a t w here the re  is no fa ll o f m a rke t the 
p la in t if fs  can recover n o th in g :  ( G reat Western 
R a ilw a y  Com pany  v. Redmayne, L .  Rep. 1 0 . P- 
329.) C o lla rd  v . S ou th -E aste rn  R a ilw a y  Com
pany  (7 H . &  N . 79 ; 4 L .  T . Rep. N . S. 410), 
d ire c t ly  in  po in t, the re  th e  co n tra c t was to  de live r 
by  ra ilw a y  on a ce rta in  day, on w h ich  the  p la in 
t if fs  m ig h t a n tic ip a te  a sale a t a c e rta in  price. 
H e re  the  p la in t if f  em ploys a steam ship  w ith  the 
v ie w  o f ha v in g  h is  goods de live red  a t and w ith in .3, 
reasonable tim e , and a t w h ich  t im e  also, fro m  b js 
know ledge  o f  th e  s ta te  o f the  m a rk e t and trade 
repo rts  o f cargoes a float, he cou ld  estim a te  the 
sale o f h is goods a t a p a rt ic u la r  p rice , and by the 
breach of the  con tra c t o f ca rriage  b y  th e  defen
dants he has n o t been able to  rea lise  th a t  price- 
T h is  question  is q u ite  independen t of th a t o f W- 
te re s t; he is e n tit le d  to  in te re s t as well. H e  should 
be p u t in  the  same p o s itio n  as he w ould  have been 
had th e  cargo been de live red  a t th e  p rope r t im e , 
th a t  is , to  have th e  m oney fo r  w h ich  i t  w o u ld  have 
sold a t th a t tim e , and because he d id  n o t get 
th e n , b u t has been k e p t o u t o f i t ,  and unable to 
use i t  p ro fita b ly , he is e n tit le d  to  in te re s t on 1 
w h ils t  he is  so deprived  of i t .  T he y  also re fe rre d  to 

Horne v. M id land  Radway Company, L . R6?'
8 C. P. 131; 28 L. T . Rep. N.S. 312;

O’H an lan  v. Great Western Railway CompC11" ’ 
6 B. & S. 484; 12 L . T . Rep. N.S. 490;
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Berries v. Hutchinson, 18 C. B., N . S., 445 ; 11 L. T.
Rep. N. S. 771.

W . W illia m s , Q.C., in  rep ly .— T he  p la in t if t  was 
n e ith e r sh ip p e r n o r consignee. T he  action  is 
founded on a b i l l  o f la d in g , and th e  p ro p e rty  in  
th e  goods o n ly  passed to  th e  p la in t if f  w hen the 
b i l l  o f la d in g  was handed to  h im . H e  knew  
n o th in g  about the sh ip  o r h e r da 'e  o f a rr iv a l,  he 
d id  n o t even know  w hen she sailed. I n  a d d itio n  
to  th e  fo rm e r a u th o rit ie s , Rice  v . Baxendale  (7 
H . &  N . 97) was cited.

C ur. adv. v u lt.
M a rch  27, 1877.— T he  ju d g m e n t o f th e  c o u rt 

■was read by

M e l l is i i , L .J .—  T h is  is  an appeal fro m  th e  
A d m ira l ty  D iv is io n , w h ich  is b ro u g h t by  the 
assignees o f some b ills  o f la d in g , under the 
A d m ira lty  C o u rt A c t,  fo r  th e  pu rpose  o f re 
cove ring  damages aga ins t th e  sh ipow ner fo r  
breach o f co n tra c t o f ca rriage  con ta ined  in , I  
th in k ,  tw o  b ills  o f la d in g  o f ce rta in  q u a n titie s  of 
sugar and ce rta in  q u a n tit ie s  o f hem p from  
M a n illa  to  London . T he  breach a lleged was, th a t 
th e  bo ile rs  o f th e  P a ra n a  were in  a bad co n d itio n , 
and th a t  b y  reason th e re o f a v e ry  undue de lay 
to o k  place d u r in g  th e  voyage. The  breach was 
a d m itte d , and an in q u iry  was o rdered  before the 
re g is tra r  and m erchan ts  to  assess th e  am oun t o f 
damages, and th e y  came to  the  conclus ion  th a t  a 
delay o f th ir ty - s ix  days m ig h t  be im p u te d  to  the 
sh ipow ner, and  th a t he was lia b le  fo r  th e  damage 
occasioned b y  th a t  delay. T h e y  then  proceeded 
to  assess the  damages, and gave a ce rta in  sum  fo r 
tbe  a d d itio n a l leakage o f th e  sugar th a t had taken 
place in  consequence o f th e  le n g th  o f th e  voyage ; 
snd also in te re s t at 5 pe r cent, on th e  value o f the  
hem p and sugar.

. B u t the  fu r th e r  question  arose w h e th e r in  addi- 
t 'o n  the p la in t i f f  was e n tit le d  to  recover damages 
ln  respect o f a fa l l  in  th e  p ric e  o f th e  hem p, 
^ h ic h  he a lleged had ta ke n  place between the  
tim e  w hen the  cargo o u g h t to  have a rr iv e d  
and the  tim e  when i t  d id  a rr iv e  ; th e  re g is tra r  
and m erchan ts  had to  f in d  w h a t th e  to ta l am oun t 
° f  damages w ou ld  be, in c lu d in g  th e  fa l l  o f 
Price, i f  th e  p la in t if f  was e n tit le d  to  i t ,  and  they 
came to  th e  conclusion th a t damages fo r  the  fa ll 
° t  p rice  o u g h t n o t to  be recovered, and re p o rte d  
acco rd in g ly . T h e ir  re p o rt was ob jected to  before 
the Judge o f th e  A d m ira lty  D iv is io n , and he sus
ta ined  th e  ob jec tion, and  a llow ed th e  damages 
cla im ed fo r  th e  fa l l  in  p rice . F ro m  th a t  decision 
the re  is  an appeal to  us, and the re fo re  the  question 

have to  decide is, w he ther, i f  the re  is undue 
uelay in  th e  ca rria g e  o f goods on a lo n g  voyage by 
?®a, i t  fo llo w s  as a m a tte r  of course th a t  i f  the re  
has been a fa ll in  th e  p rice  o f these goods between 
the t im e  when th e y  o u g h t to  have a rr iv e d  

hd. th e  t im e  w hen th e y  do a rr ive , damages 
cah  be recovered.

M ow  th e re  re a lly  is  no d if f ic u lty  as to  the  
genera l p rin c ip le s  upon  w h ich  th e  co u rts  assess 

arnages. T h e y  are a ccu ra te ly  s ta ted  in  tw o  o r 
hree places in  the ju d g m e n t o f S ir  R o b e rt P h il l i-  
?r.e> as w here he cites th e  la s t case on the  

hb jec t, S im pson  v . London  an d  N orth -W este rn  
a ilw a y  Com pany  (L .  Rep. 1 Q. B . 2 7 4 ; 33 
' A  R ep. N . S. 8 05 ): “  T he  p r in c ip le  is now  
tt le d  th a t, w henever e ith e r th e  o b je c t o f the 

coffer is  spec ia lly  b ro u g h t to  th e  no tice  o f th e  
r r ie r> o r c ircum stances are kn o w n  to  th e  c a rr ie r  

M ol, I I I . ,  N . S.

fro m  w h ich  th e  o b je c t o u g h t in  reason to  be in 
fe rre d , so th a t  th e  ob jec t m ay  be ta ke n  to  have 
been w ith in  the  con tem p la tion  o f  b o th  pa rties , 
damages m ay be recovered fo r th e  n a tu ra l conse
quences of th e  fa ilu re  o f th a t  o b je c t.”  H e  also 
cites th e  ju d g m e n t o f th e  L o rd  C h ie f B a ron  in  
H orne  v . M id la n d  R a ilw a y  Com pany  (L . Rep. 
8 C. P. 131, 137 : 28 L .  T . Rep. N . S. 312) : “  D a m 
ages fo r  a breach o f co n tra c t m us t be such as m ay 
fa ir ly  and reasonably be considered as a ris in g  
n a tu ra lly — i.e., accord ing  to  th e  usua l course o f 
th in g s — fro m  such breach of co n tra c t itse lf, o r 
such as m ay be reasonably supposed to  have been 
in  the  con tem p la tion  of bo th  pa rties  a t the  t im e  
they  made the  co n tra c t as th e  p robab le  re s u lt o f 
the breach o f i t . ”  The d if f ic u lty ,  o f course, arises 
in  the  app lica tion  o f those p rinc ip les .

W e  to o k  t im e  to  consider ou r ju d g m e n t, because 
a g rea t m an y  a u th o rit ie s  were c ited , bo th  in  the  
co u rt below and before u s : b u t th e  re s u lt o f them  is, 
th a t  th e re  is  no decis ion  w h ich  can a t a ll be said to  
be d ire c t ly  in  po in t. T he re  is  no case, I  believe, in  
w h ich  i t  ha3 ever been he ld  th a t damages can be 
recovered fo r  delay in  th e  carriage  o f goods on a 
lo n g  voyage by sea, w here the re  has been w h a t 
m ay be called a m ere ly  acc iden ta l fa l l  in  p rice  
between th e  t im e  when th e  goods o u g h t to  have 
a rr iv e d  and  th e  t im e  w hen th e y  d id  a rr iv e — no 
case th a t  I  can d iscover w here  such damages 
have been recove red ; and th e  question  is, 
w h e th e r we o u g h t to  h o ld  th a t th e y  o u g h t to  be 
recovered? I f  goods are sen t b y  a ra ilw a y  fo r 
sale a t th a t  day ’s m a rke t in  S m ith fie ld  o r B il l in g s 
gate, and b y  reason o f a breach of co n tra c t on th e  
p a rt o f th e  c a rr ie r  th e y  have n o t a rr iv e d  in  t im e  
fo r  th a t m a rke t, no d oub t damages fo r  the  loss 
o f m a rk e t m ay be recovered. So, again, i f  
goods are sent fo r  th e  purpose o f  b e in g  so ld  
a t a h ig h e r p rice  th a n  th e y  are a t o th e r 
tim es , and i f  by  reason o f breach o f con
tra c t  th e y  do n o t a rr iv e  in  tim e , damages 
fo r  loss o f m a rke t m ay be recovered ; o r i f  th e  facts 
are kn o w n  to b o th  p a rtie s  ; o r w here i t  is  kn o w n  
a, p r io r i  th a t  th e y  w e ll sell a t a b e tte r  p rice  th a n  
i f  th e y  a rr iv e d  la te r. B u t the re  is no evidence in  
th is  case o f a n y th in g  o f th a t  k in d , as fa r as I  can 
d iscover fro m  th e  facts ; i t  is  on ly  said, w hen they  
a rr iv e d  in  N ovem ber th e y  were l ik e ly  to  se ll fo r 
less than  i f  th e y  had a rr iv e d  in  O ctober, th a t  the  
m a rk e t was lower. B u t  besides th e  case o f con
s ig n m e n t of goods to  be sold a t a p a rt ic u la r  
m a rke t, cases were c ited , and i t  was upon them  
the  c o u rt be low  proceeded, o f the  ca rriage  o f 
goods b y  a ra ilw a y , w here  damages fo r  loss sus
ta ined  on account o f th e  fa ll in  p rice  o f th e  goods 
have been recovered, and i t  was said the re  cou ld  
be no d iffe rence  between th e  ca rriage  o f goods b y  
ra ilw a y  and. th e  ca rriage  o f goods b y  sea. B u t i t  
appears to  us th a t the re  m ay be a m a te r ia l d i f 
ference between th e  tw o  cases ; w hen goods are 
conveyed b y  ra ilw a y , i f  th e y  are k n o w n  to  be 
conveyed fo r  th e  purpose o f sale a t a ll, they  are 
u su a lly  conveyed fo r  th e  purpose of im m ed ia te  
sale, and i f  th e  cases are exam ined, I  th in k  i t  w i l l  
be found  th a t in  a ll o f th e m  th e  cou rts  trea ted  
the  question  as i f  the  goods were consigned fo r  
th e  purpose o f im m ed ia te  sale. N o  doub t, i f  
goods are consigned to  a ra ilw a y  com pany u n d e r 
such circum stances, th e  ra ilw a y  com pany m ay be 
reasonably supposed to  kn o w  th a t  th e y  are con
s igned fo r  the  purpose o f im m ed ia te  sa le ; and, i f  
b y  breach o f co n tra c t on th e  p a r t  o f th e  c a rr ie r,

D
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th e y  do n o t a rr iv e  in  t im e  to  be sold when th e  
ow ner in tends  th e m  to  be sold, th a t m ay be a 
g ro u n d  fo r  g iv in g  damages fo r  w h a t is  called 
“ loss o f m a rk e t.”  The  s tron g e s t case in  fa v o u r o f 
th e  op in ion  o f th e  c o u rt be low  is th a t  about the  
h o p s : (G o lla rd  v. S. E . R y . Go., 7 H . &  N . 79 ; 
4 L .  T . Rep. N . S. 710.) T he  goods in
th a t  case w ere a c tu a lly  consigned to  a hop 
m erch a n t in  th e  B o ro u gh , I  th in k  to  fu l f i l  
a p a rt ic u la r  con tra c t. T he  damages a ris in g  
f ro m  th e  n o n -fu lf ilm e n t of th a t  p a rt ic u la r  
co n tra c t cou ld  n o t be recovered, because th e  r a i l 
w a y  com pany w o u ld  kn o w  n o th in g  about i t ; 
b u t  the  judge  came to  th e  conclusion, I  th in k ,  th a t 
i t  m ig h t be trea te d  as i f  the  goods were be ing  con
s igned fo r  th e  purpose o f im m ed ia te  s a le ; the re  
were, apparen tly , v io le n t flu c tu a tio n s  g o in g  on in  
th e  hop m a rk e t a t th a t  tim e , and th a t i t  m ig h t  be 
ta ke n  th a t the  ow ner had selected h is  ow n tim e  fo r 
s e llin g  h is  hops, w hen he th o u g h t th e  p rice  was a t 
i ts  best, and by reason o f a breach o f co n tra c t on 
th e  p a rt o f th e  ra ilw a y  com pany, w h ich  consisted, 
i t  is  to  be observed, n o t in  delay in  d e liv e rin g  the  
hops, b u t  in  ac tua l damage to  th e  bops, the  hops 
were damaged and had to  be d ried , and th a t  i t  
m ig h t  he considered the re  was a loss o f m a rke t. 
T he  words used in  the  ju d g m e n t ( C a lla rd  v  S outh- 
E a s te rn  R a ih v a y  Company, 7 H . _&N. 86) a re : “ I t  
is  said th e  defendants had' no no tice  o f the  purpose 
fo r  w h ic h  th e  hops w ere sent to  Lo n do n  ; b u t I  
t h in k  th e y  m u s t have kn o w n  th e y  were sent fo r 
one o r tw o  purposes, e ith e r fo r  consum p tion  by 
th e  person to  w hom  th e y  w ere sent, or, as was 
m ore  l ik e ly  to  be the  case, to  be sold fo r  p ro f it^  I t  
seems to  me th a t H ad ley  v . Baxendale  (9 E x . 343) 
has no bea rin g  in  th is  case, and I  th in k  th a t Smeed 
v . F ord  (1 E l.  &  E l.  602) is co rre c tly  decided. In  
m y  jn d g m e n t th e  p la in t if f  is e n tit le d  to  recover 
fo r  th is  damage, because i t  is  a d ire c t and im m e
d ia te  loss consequent on th e  de fendan ts ’ breach o f 
d u ty .”  Then i t  proceeded, “  I f  th is  case shou ld  
be ta k e n  to  the  c o u rt o f e rro r  ” — show ing  a d oub t 
about th e  p r in c ip le  i t  was la y in g  down “  I  
hope th a t th e  co u rt w i l l  be able to  p u t th e  ru le  on 
an in te ll ig ib le  fo o t in g ; b u t  a t p resen t we m u s t do 
th e  best we can w ith  each p a rtic u la r  case, and 
decide i t  upon  p rin c ip le s  o f reason and good 
sense.”  T he  o th e r case on w h ich  the  learned ju d g e  
o f  th e  c o u rt be low  m ore p a rt ic u la r ly  re lie d  was an 
A m e rica n  one ( W ard  v . New Y o rk  C en tra l R a ilw a y  
Com pany, 47 N . Y .  79), w h ic h  appears to  have 
been a cons ignm en t o f some p igs, and  damages 
w ere  a llow ed to  be recovered fo r loss o f m arke t. 
T he  precise c ircum stances i t  is  n o t ve ry  easy to  
g a the r, b u t I  shou ld  c e rta in ly  con jec tu re  th a t they  
w ere  p igs  sent fo r  th e  purpose  o f be ing  so ld  a t 
once.

T he  d iffe rence  between cases o f th a t k in d  and 
cases o f th e  im p o r t  o f goods fro m  a lo n g  d is 
tance b v  sea seems to  me to  be v e ry  obvious. 
I n  o rde r th a t  damages m ay be recovered we m u s t 
come, I  th in k ,  to  th e  conclus ion , f irs t, th a t  i t  was 
reasonab ly ce rta in  th a t th e  goods w o u ld  n o t be 
so ld  u n t i l  th e y  a r r iv e d ; or, secondly, th a t  i t  was 
reasonably ce rta in  th a t  th e y  w o u ld  be sold im m e 
d ia te ly  a fte r th e y  a rr ive d , and th a t  th a t  was 
k n o w n  to  th e  c a rr ie r  w hen th e  b il ls  o f la d in g  were 
signed. I t  appears to  me th a t  n o th in g  cou ld  be 
m ore  u n ce rta in  th a n  e ith e r o f those tw o  assum p
tio n s . Goods im p o rte d  b y  sea m ay be, and  are, 
e ve ry  day sold w h ils t  th e y  are a t sea. I f  th e  m an 
w ho  is  im p o r t in g  th e  goods finds th e  m a rk e t h ig h ,

and is  a fra id  th a t th e  p rice  m ay fa ll,  he is  n o t p re 
ven ted , as an o rd in a ry  ru le , fro m  se llin g  h is  goods 
because th e y  are a t sea. The  sale o f goods “  to  
a r r iv e  ”  on tra n s fe r  o f b ills  o f  la d in g , w ith  costs, 
b ills , and insurances, is  a com m on m erca n tile  
co n tra c t made eve ry  day. I t  m ay be th a t fro m  
n o t h a v in g  samples o f  th e  goods, o r fro m  no t 
k n o w in g  w h a t p a rt ic u la r  q u a lity  h is  goods are, he 
m ay have a d if f ic u lty  in  se llin g  them  before a rr iv a l, 
b u t th e  c a rr ie r  w ou ld  n o t necessarily  kn o w  th a t.

The  p la in t if f  in  th is  case is  n o t h im s e lf the  
o r ig in a l consignee, b u t a m an  w ho had acqu ired the 
goods, a p p a re n tly  by the  cons ignm en t of the b i l l  o f 
la d in g , w h ils t  th e  goods were a t sea. W e are to ld  
th a t he was a person th a t advanced m oney on the  
s e cu rity  of the  b ills  o f la d in g . T h a t possib ly m ay 
be the  case ; b u t w h e th e r he has done th a t, o r is 
the  purchaser, w o u ld  m ake no d iffe rence. I t  was 
said th a t, i f  the  goods were sold, the  person who 
sells th e m  does n o t su ffe r the  damage, b u t th a t the 
pu rchase r w ou ld . B u t  th is  is  pu re  speculation. 
I f  a m an purchases goods w h ile  they  are a t sea, no 
person can say fo r  w h a t purpose  he purchases 
them . H e  may purchase th e m  because he th in k s  
i f  he keeps them  fo r s ix  m on ths  th e y  w i l l  se ll fo r 
a b e tte r  sum  ; o r he m ay w a n t to  use th e m  in  h is  
trade . I t  is  pure  specu la tion  to  en te r in to  the  
question  fo r w ha t purposes he purchases them . In  
th is  p a rt ic u la r  case th e  p la in t i f f  d id  no t se ll the  
goods as they  a r r iv e d ; he sold them  some m onths 
a fte rw ards, when a fu r th e r  fa ll had taken  place in  
the m a rke t. O f course he does n o t seek to  recover 
fro m  the  de fendant th a t a d d itio n a l loss, b u t i t  
serves to  i l lu s tra te  how  u n ce rta in  i t  is  w he ther he 
w o u ld  have sold them  had th e y  a rr iv e d  in  p roper 
tim e , i f  he d id  n o t se ll them  when th e y  d id  a rrive , 
b u t k e p t them  because he th o u g h t th e  m a rk e t 
w ou ld  rise. H o w  can we te ll be w ou ld  n o t have 
done exactly  th e  same t i l in g  i f  the  goods had 
a rr iv e d  in  tim e  ?

Therefore, i t  seems to me that to give these 
damages would be to give speculative damages 
— to give damages when we cannot be certain 
tha t the p la in tiff would not jus t as much have 
suffered i f  the goods had arrived in  t im e ; and 
I  th ink, according to the principles on whicn 
the courts have acted in  all speculative and un
certain cases of this k ind , that damages ought 
not to be recovered. Therefore, upon the whole we 
come to the conclusion tha t the report of the 
reg istrar and merchants— which, besides quoting  
the common law  authorities, says that though it  
constantly happens, of course, tha t by collision 
goods were delayed in  the ir arrival, yet it  never 
had been the custom in  the Court of A dm ira lty  t °  
include in  damages the loss of m arket— was righ  '

T he  consequence the re fo re  m u s t be, th a t the 
ju d g m e n t o f th e  c o u rt be low  m u s t be reversed. As 
to  costs, the  re g is tra r  and m erchan ts  re p o rte d  th a  
each p a r ty  o u g h t to  pay h is  ow n costs o f th e  m 
q u iry  before them , and we th in k  th a t o u g h t a s 
to  be re ta ined , and th e  a p p e lla n t shou ld  have his 
costs o f th e  a rg u m e n ts  in  th e  c o u rt be’ ow.

James, L .J .— I  am o f th e  same op in ion . I 11 
ve ry  expression “  loss o f a m a rk e t ”  is  a s tr ik in g  
il lu s tra t io n  c f th e  p r in c ip le  la id  dow n.

B aggallay, L .J . concurred.
A ppeal a llow ed.

S o lic ito rs  fo r  appe llants , P a rk e r  and Clarke.
S o lic ito rs  fo r  respondents, S tibba rd  and Cron  

ahey.
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Ct . op A pp. ]  F r enc h  and  ano ther  v. G e r be r  a n d  others . [C t . op A pp.

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by P. B. Hctchiks, Esq.., Barrister-at-law.

Tuesday, Feb. 6th, 1877.
(B e fo re  M ellish , L .J ., and B aggallay and Brah - 

well, J J .A .) .
F rench and another v . Gerber and others. 

C h a rte r-p a rty — Clauses as to cesser o f  charte re r’s 
l ia b il i t y .

Defendants chartered p la in t i f f ’s sh ip to c a rry  a  
cargo fro m  A kyab . B y  the ch a rte r-p a rty  the ship  
was to c a ll a t Queenstown o r F a lm o u th  f o r  orders, 
w h ich  were to be fo rw a rd e d  w ith in  fo rty -e ig h t  
hours a fte r  notice to defendants’ agents o f  tie r 
a r r iv a l,  o r lay -days  to count, and  to discharge at 
a  good a n d  safe p o rt.

The ch a rte r-p a rty  contained th is  clause : ‘ ‘ The l ia 
b i l i ty  o f  the charterers sh a ll cease as soon as the 
cargo is  on board, p rov ided  the same is  w o rth  the 
f r e ig h t  a t p o r t  o f  discharge, bu t the owners o f  the 
sh ip  to have an  absolute lie n  on the cargo fo r a l l 
f re ig h t,  dead fre ig h t, and  dem urrage w h ich  they 
s h a ll be bound to exercise.”  Defendants sold the 
cargo before the sh ip ’s a rr iv a l.  P la in t if fs  sued on 
the ch a rte r-p a rty  fo rn o t  g iv in g  orders asto p o rt o f  
discharge, and  f o r  g iv in g  orders to proceed to an  
unsafe port.

H e ld  [a ffirm in g  the judgm ent o f  the Common Pleas  
D iv is io n ), tha t the above clause exempted defen
dan ts  f ro m  a l l  l ia b i l i t y ,  irrespective o f p la in t if fs ’ 
lien .

A ppeal fro m  the  ju d g m e n t of th e  Com m on Pleas 
D iv is io n  on d e m u rre r  in  an ac tion  b y  shipow ners 
ag a in s t charte re rs.

The  dec la ra tion  a lleged  th a t th e  p la in t if fs  b y  th e  
m aste r o f the Theresa and th e  defendants b y  B u ro t, 
D erbe r, and Go., th e ir  agents a t A k y a b , entered 
m to  a ch a rte r-p a rty , o f w h ich  th e  fo llo w in g  are 
fhe  m a te ria l parts  : “  I t  is th is  day m u tu a lly  agreed 
between M r .  R . 0 . D ow n ie , in  com m and o f the  
good sh ip  o r  vessel ca lled th e  Theresa . . . now 

A kya b , and Messrs. B u ro t, G erber, and Co., o f 
A kya b , m erchants and fre ig h te rs , th a t  th e  said 
®mp . . . sha ll w ith  a l l  conven ien t speed sail and 
Proceed to  a lo a d in g  b e rth  in  the  p o r t  o f A k y a b  o r 
so near th e re u n to  as she m ay  safe ly ge t a lways 
a float and th e re  . . . load fro m  the  agents o f th e  
fre ig h te rs  w ho m ay d ire c t the  sh ip  to  the  m ost 
convenien t safe anchorage a fu l l  and com ple te  
cargo o f r ice  in  bags as usua l . . . and be ing  

loaded sha ll th e re w ith  proceed w ith  a l l  
d ispa tch  to  Q ueenstow n o r F a lm o u th  (a t the  
c p tio n  o f th e  m aster) fo r  orders, to  be fo rw arded 
' v'th in  fo r ty -e ig h t hou rs  a fte r no tice  o f th e  said 
a rr iv a l,  o r lay-days to  coun t, to  d ischarge  a t a 
good and safe p o rt in  th e  U n ite d  K in g d o m , 
cp on th e  C o n tin e n t between B ordeaux and  H am - 
b u rgh , bo th  inc lus ive , o r  so near th e re u n to  as she 
m ay safe ly ge t, and d e live r th e  same in  any dock 
" f ig h te r s  m a y  ap p o in t a lways a float, agreeably to  
b ills  o f la d in g  on be ing  p a id  f re ig h t  in  f u l l  o f  a ll 
P o rt charges, p ilo tage, and p rim age, a t and a fte r 
he ra te  o f 60s. per to n  o f 20 cw t. ne t de live red ,
he A c t  o f  God, & c ..............a lways excepted. The
m ig h t to  be p a id  on r ig h t  d e live ry  o f th e  cargo. 

' ■ • • T w e lve  w o rk in g  la y in g  days (S undays ex
cepted) are to  be a llow ed th e  fre ig h te rs  fo r  lo a d in g  
he said sh ip  a t p o r t  o f load ipg , and w a it in g  fo r  
r ders a t p o r t  o f ca ll in  E  urope, to  commence and to  
e com puted tw e n ty - fo u r  hou rs  a fte r  th e  m aste r has 

g iven  no tice  in  w r i t in g  to  ch a rte re rs ’ agents th a t

th e  sh ip  is  ready to  rece ive  cargo, and  fifteen  days 
on dem urrage  are a llow ed  ove r and above th e  said 
la y in g  days a t 4d. p e r re g is te r to n  p e r day. The  
hom ew ard cargo to  be received w hen the  vessel is 
a t he r p o rt o f d ischarge w ith  a ll possible d ispa tch , 
and accord ing  to  th e  custom  of th e  p o rt. A l l  
goods to  be b ro u g h t to  and taken  fro m  alongside 
a t th e  expense and r is k  o f  the fre ig h te rs . T he  
cap ta in  to  s ign  b ills  o f la d in g  fo r  h is  cargo a t no 
lo w e r ra te  o f fre ig h t  th a n  s tip u la ted  in  th is  
c h a r te r -p a r ty ; fa il in g  w h ich  cha rte re rs  sha ll n o t 
be responsib le  fo r  such d iffe rence. The  vessel to  
be consigned a t p o rts  o f lo a d in g  and d ischarge  
to  c h a rte re r ’s agents free  o f com m ission  under 
th is  ch a rte r-p a rty . A l l  questions o f genera l average 
to be se ttled  acco rd ing  to  the  custom  o f the  L o n 
don u n d e rw r ite rs  a t L lo yd s . F re ig h te rs  to  have 
the pow er o f u n d e r le tt in g  the  w hole  o r p a rt o f the 
vessel. F re ig h te rs  to  have th e  o p tio n  o f ca n ce llin g  
th is  c h a rte r-p a rty  i f  th e  vessel be n o t a rr iv e d  a t pore 
o f load ing,and be ready to  take  in  cargo, a t o r  before 
noon o f th e  15 th  A p r i l  n e x t ensu ing, re ta in in g  
co n s ig n m e n t; such op tion  to  be ava iled o f w ith in  
tw e n ty -fo u r  hou rs  a fte r  s h ip ’s a rr iv a l. I t  is  fu r th e r  
agreed th a t th e  l ia b il i ty  o f th e  cha rte re rs  sha ll 
cease as soon as th e  cargo is  on board, p rov ided  
the  same is w o rth  th e  f re ig h t  a t p o rt o f d ischarge, 
b u t th e  owners o f the  sh ip  to  have an absolute lie n  
on the  cargo fo r a ll f re ig h t,  dead fre ig h t, and 
dem urrage , w h ich  th e y  sha ll be bound to  exercise, 
su ffic ien t cash fo r  sh ip ’s o rd in a ry  d isbursem ents to  
be advanced the  m aste r by  f re ig h te r ’s agents a t p o rt 
o f load ing , a t th e  c u rre n t ra te  o f exchange, to  th e  
e x te n t o f 6001. fo r  th e  due a p p ro p ria tio n  o f w h ic h  
fre ig h te rs  sha ll n o t be re sp o n s ib le ; such advance 
to  be on account o f charte red  fre ig h t, and  to  be 
indorsed on b il ls  o f la d in g , in c lu d in g  costs o f assur
ance and 21 per cent, com m ission, and deducted
from  fre ig h t  on se ttlem en t th e re o f.............. P e n a lty
fo r non-perform ance of th is  agreem ent, estim a ted  
am oun t o f cha rte red  f re ig h t.”  . . . .

T he  dec la ra tion  w e n t on to  allege th a t  the  
Theresa  was loaded w ith  a cargo o f rice  and sailed 
to  F a lm o u th , and on he r a rr iv a l the re  due no tice  
o f he r a rr iv a l was g iven  to  and received b y  th e  
defendant? and th e ir  agents, and a l l  cond itions 
were fu lf i l le d ,  &c., to  e n tit le  the  p la in t if fs  to  have 
orders lo r  the Theresa  to  proceed to  a p o rt o f 
d ischarge  g iven  b y .th e  defendants o r th e ir  agents 
in  accordance w ith  the  te rm s o f the  ch a rte r-p a rty , 
y e t the  defendants o r th e ir  agents d id  n o t g ive , 
and refused to  g ive , an y  orders as to  th e  Theresa’s 
p o rt o f d ischarge  in  accordance w ith  the te rm s  o f 
th e  c h a rte r-p a rty , w hereby th e  p la in t if fs  were 
de layed, p reven ted , and h inde red  f ro m  e a rn in g  
th e  f re ig h t  on th e  Theresa's cargo payable under 
the  ch a rte r-p a rty , and in c u rre d  d ive rs  expenses in  
and about the  u n lo a d ing  o f the  said cargo, and in  
endeavouring  to  o b ta in  and in  o b ta in in g  paym ent 
o f the said f re ig h t.

I n  th e  second coun t i t  was a lleged  th a t  th e  
defendants o r th e ir  agents d id  n o t g iv e  orders fo r 
th e  Theresa’s p o rt o f d ischarge in  accordance w ith  
th e  te rm s o f the  ch a rte r-p a rty , and gave o rders  
th a t th e  Theresa  shou ld  proceed to  and d ischarge 
a t a p o r t  w h ich  was n o t a good and safe p o rt 
w ith in  th e  m ean ing  o f th e  said c h a rte r-p a rty , and 
w here and as near w he reun to  she cou ld  n o t 
d e liv e r  th e  said cargo, a lw ays a float, o r  in  any dock 
a lw ays a floa t, accord ing  to  th e  te rm s  o f  th e  said 
c h a rte r -p a r ty  (same special damage as in  th e  f ir s t  
count).
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F i f th  plea, th a t  th e  c h a rte r -p a r ty  was made sub
je c t to  the  co nd ition  th e re in  con ta ined , th a t the 
l ia b i l i t y  o f the  defendants shou ld  cease as soon as 
th e  cargo  was on board , p rov ided  th e  same was 
w o r th  th e  f re ig h t  a t p o r t  o f d ischarge, b u t  
th e  ow ners o f th e  sh ip  to  have an absolute lie n  
on th e  cargo fo r  a ll f re ig h t,  dead fre ig h t ,  and 
d e m urrage  w h ic h  they  shou ld  be bound to  exer
cise ; th a t the  cargo was sh ipped on board th e  said 
vessel, and before  the  a rr iv a l o f th e  same was sold 
b y  the  defendants, th a t  the  same was w o r th  the 
f re ig h t  a t th e  p o r t  o f d ischarge, and  ̂ th a t  b y  
reason o f th e  prem ises th e  de fendants ’ l ia b i l i t y  
upon  and u n d e r the  c h a rte r-p a rty  ceased.

T he  s ix th  p lea was s im ila r  to  th e  f i f th ,  w ith  
th e  a d d itio na l a llega tion  th a t  th e  a lleged breaches 
w ere  caused b y  the  acts o f the  buye rs  o f th e  cargo 
and n o t by  th e  acts o f th e  defendants.

D e m u rre r  to  the  f i f th  and s ix th  pleas on the  
g ro u n d  th a t the  fac ts  s ta ted d id  n o t a ffect the  
de fendan ts ’ l ia b i l i t y  u n d e r th e  c h a rte r-p a rty .

Feb. 17, 1876.— The d e m urre rs  came on fo r  a rg u 
m e n t in  th e  Com m on Pleas D iv is io n .

F rench  fo r  the  p la in t if f .
W. W illia m s , Q.C. (J. C. M a tth e w  w ith  h im ) fo r  

th e  defendants.
T he  a rgum en ts  were the  same as in  th e  C o u rt 

o f A ppea l. C ur. adv. v u lt.
/w »e l4 ,1876 .— T h e ju d g m e n to f tb a tC o u r t(B re t t ,  

A rc h ib a ld , and L in d le y , JJ .)  was de live red  b y
B rett, J.— I n  th is  case th e  ju d g m e n t o f the  

c o u rt is  to  be g iven  upon a reco rd  on w h ich  the re  
are  d e m u rre rs  to  tw o  pleas, th e  f i f th  and s ix th . 
W e  cannot doub t th a t, i f  th e  d ec la ra tion  is good, 
th e  pleas are bad. I f  th e  s tip u la tio n  in  the  
c h a rte r -p a r ty  does n o t o f i ts e lf  upon the  lo a d in g  
o f  th e  cargo absolve the  defendants in  respect o f 
th e  breaches re lie d  on in  th e  dec la ra tion , th e  o th e r 
fac ts  set fo r th  in  th e  pleas respec tive ly  cannot 
absolve them . The  defendants are bound b y  the 
co n tra c t unless th e y  are  absolved by  the  con tra c t. 
T he  rea l question, the re fo re , in  th is  case is  w h e th e r 
th e  dec la ra tion  is  su ffic ien t.

The m a te r ia l po in ts  to  be no ticed  seem to  be, 
th a t  th e  defendants m u s t be assumed to  be the 
re a l fre ig h te rs , th a t the re  is  an im p lie d  co n tra c t 
b y  them  th a t  o rde rs  sha ll be fo rw a rd e d  to  Queens
to w n  o r  F a lm o u th , th a t tim e  fo r  th e  w a it in g  o f 
th e  sh ip  fo r  such o rders  is expressly  a llow ed in  
th e  la y  days, and th a t beyond th e  la y  days, w h ich  
in c lu d e  such w a it in g  and th e  p e riod  o f lo a d in g  a t 
th e  p o r t  o f load ing , fifte e n  days o r dem urrage  are 
a llow ed a t 4d. p e r re g is te r  to n  p e r day. T he  hom e
w a rd  cargo is to  be rece ived w hen the  vessel is a t 
h e r place o f  d ischa rge  w ith  a l l  possib le d ispatch, 
and acco rd ing  to  th e  custom  o f the  p o rt.

T he  b reach in  th e  f ir s t  co u n t is, fo r  n o t g iv in g  
an y  o rde rs  as to  th e  p o rt o f d ischarge , w hereby 
and in  conseouence w hereo f th e  p la in t if fs  were 
delayed, p reven ted , and h inde red  fro m  e a rn in g  
th e  f re ig h t  on th e  cargo  payable u n d e r the ch a rte r- 
p a r ty ,  and in c u rre d  d ive rs  expenses in  and about 
th e  u n lo a d in g  o f th e  said cargo, and in  endeavour
in g  to  ob ta in , and in  o b ta in in g  paym en t o f th e  
said f re ig h t.  T he  breach in  the  second co u n t is, 
th a t  th e  orders g ive n  were n o t in  accordance w ith  
th e  te rm s  o f th e  ch a rte r-p a rty , b u t  were o rders  
th a t  th e  Theresa shou ld  proceed to  and d ischarge 
a t a p o r t  w h ich  was n o t a good and safe p o rt 
w ith in  th e  m ean ing  o f th e  said ch a rte r-p a rty , 
w hereby, & c . (the  same consequences as in  the  
f i r s t  coun t).

[Ot . or Are.

T he  rea l g rievance  th e n  com p la ined  o f is, n o t 
th a t  th e  p la in t if fs  d id  n o t ea rn  th e  f re ig h t,  b u t  
th a t  th e y  were delayed and p u t to  expense in  
e a rn in g  i t  b y  reason of tw o  a lleged breaches o f 
th e  c h a rte r-p a rty  o c c u rr in g  a t F a lm o u th . E v e n  
th o u g h  th e  m ere  de lay  of th e  sh ip  by  no t g iv in g  
orders a t F a lm o u th  m ig h t be trea ted  as sub jec t to  
th e  dem urrage  ra te , and, there fore , in  such a 
c h a rte r-p a rty  as the  p resen t sub ject to  th e  lie n  fo r  
dem urrage , as suggested b y  some o f the  ju d g e s  in  
K is h v .  C ori/ (2 A sp . M a r. L a w  Cas. 593), y e t th e  
o th e r damages sued fo r cannot, we th in k ,  be 
b ro u g h t w ith in  such a ru le . A  p a rt o f the  
damages sued fo r are o b v ious ly  unascerta ined  o r 
u n liq u id a te d  damages. F o r  such p a rt the re  is  no 
lien , such p a rt is n o t the  fre ig h t,  dead f re ig h t ,  o r  
dem urrage , fo r  w h ich  a lie n  is g ive n  in  this- 
ch a rte r-p a rty .

T he  question, the re fo re , is, w h e th e r in  the  case- 
o f a ch a rte re r w ho is h im se lf the  rea l p r in c ip a l, 
th e  clause u n d e r discussion absolves fro m  breaches 
o ccu rrin g  a fte r  th e  lo a d in g  o f the  sh ip  in  respect 
o f w h ich  no rem edy is  g ive n  aga inst the  cons ig 
nees ; o r, in  o th e r w ords, w he ther, upon  such a 
c h a rte r-p a rty , the  sh ipow ner m u s t be held to  have 
agreed to m a ke  no c la im  fo r  damages fo r om issions 
o c c u rr in g  a fte r the  lo a d in g  o f the  vessel, w h ich , h u t 
fo r  th e  clause, w o u ld  g ive  h im  a r ig h t  to  damages? 
I f  th e  la tte r  be th e  t ru e  co n s tru c tio n , th e  re s u lt is  
th a t upon such ch a rte r-p a rtie s  as th e  present, th e  
sh ipow ner, in  o rd e r to  secure f re ig h t  as on  a fu l l  
cargo, and com pensation fo r  delay, s t r ic t ly  to  be 
ca lled  dem urrage  delay, and perhaps^ fo r  fu r th e r  
delay, g iv in g  damages in  th e  n a tu re  o f dem urrage  
de lay o c c u rr in g  be fore  o r  d u r in g  th e  lo a d in g  o l 
h is  sh ip , undertakes the r is k  o f a ll de fau lts  o f the 
ch a rte re r o r  h is  agents h a ppen ing  a fte r  th e  sh ip  
is  loaded.

So fa r  as th e  damages w h ich  are  c la im ed are 
covered by th e  lie n , we th in k  th e re  can be no d oub t 
th a t the  ch a rte re rs  are absolved. T he  ques tion  is 
as to  th e  p a rt o f the damages w h ich  is  n o t so 
covered. The  ru le  m u s t be deduced fro m , or, a t a lt 
events, cannot p ro p e r ly  be declared w ith o u t con
s id e r in g  th e  decided cases. T he  question  has 
always been w he the r the  l ia b i l i t y  sued fo r  was ot 
those w h ich  was to  cease as soon as th e  cargo was 
on b o a rd : see Oglesby v . Yglesias (27 L .  J. 366, 
Q,.B.) ; and in  M ilv a in  v .  Perez (3 L .  T . Rep. N -» - 
736; 3 L .  J . 90 Q. B .), the  l ia b i l i t y  sued fo r  oc
cu rre d  before o r  d u r in g  th e  load ing , b u t  th e  clause 
was in  te rras app licab le  to  “  a ll m a tte rs  and th in g s  
as w e ll before as a fte r  th e  sh ip p in g  o f th e  saitt 
cargo.”  I t  was, the re fo re , he ld  th a t the  cha rte re rs  
were by express te rm s  absolved upon  the load ing  
in  respect of a ll lia b ilit ie s , w h e th e r they  occurre  
before o r  a fte r the load ing , and th is  w ith o u t 
reference to  w h e th e r the  l ia b i l i t y  was o r was no 
tra n s fe rre d  to  th e  consignees by th e  m ed ium  o f » 
r ig h t  o f lie n  g ive n  to  th e  sh ipow ner, fo r ,  in  the  
f i r s t  case, the  c la im  was fo r  dem urrage , b u t in  tbe 
second was fo r  damages fo r  n o t lo a d in g  in  re g u la r  
tu rn  o r  in  a reasonable tim e . _

I n  B a n n is te r  v . B res laue r (L . Rep. 2 C. F . 49 » 
2 M a r. L a w  Oas. O. S. 490) th e  c la im  was fo r  no t 
lo a d in g  w ith  a l l  d ispa tch  o r  w ith in  a reasonab 
tim e . The  clause was : “ T he  c h a rte re r ’s l ia b il i  y 
to  cease w hen the  cargo is sh ipped, p ro v id e d  t  
same is w o r th  th e  fre ig h t ,  on a rr iv a l a t th e  p o r t  o 
d ischarge , th e  ca p ta in  h a v in g  an abso lu te  lie n  0 
i t  fo r  f re ig h t ,  dead fre ig h t ,  and dem urrage , &  • 
The  defendants w ere n o t sa id  to  be agents. 1 °
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c o u rt he ld  th a t the clause absolved the  defendants. 
B u t  i t  cannot be denied th a t the  decision has been 
since doubted, on the  g round  th a t ap p a re n tly  no 
hen was g ive n  fo r  th e  damages sued fo r. I n  
Pedersen v. L o tm g a  (28 L .  T . Rep. O. S. 267) the 
c la im  was fo r  delay in  load ing . The  clause was, th a t 
“  the ch a rte r be ing concluded by  the  ch a rte re r on 
beha lf o f ano th e r p a rty , i t  is  agreed th a t a ll 
l ia b i l i t y  o f th e  fo rm e r sha ll cease as soon as he 
has sh ipped th e  cargo, the  owners and m aster 
agree ing to  res t solely on th e ir  lie n  on the cargo 
fo r fre ig h t  and dem urrage.”  T he  co u rt he ld  th a t 
th e  defendants were n o t absolved in  respect o f 
th e  l ia b i l i t y  fo r  de lay in  load ing , and th a t the 
clause absolved o n ly  from  fu tu re  lia b ilit ie s .

I n  C ra y  v. G a rr  (L . Rep. 6 Q .B .; 1 A sp . M ar. 
L a w  Cas. 115) in  e rro r, the  second p a rt o f the 
clause was in  question. The  action  was aga inst 
the consignee as upon  a lie n  fo r dead fre ig h t  and 
dem urrage  and de ten tion  a t th e  p o rt o f lad ing . 
I t  was h e ld  th a t a lie n  was g ive n  fo r  dem urrage , 
h u t th a t  no lie n  was g ive n  fo r  th e  damages occa
sioned by  the de ten tion  a t the  p o rt o f la d in g  
beyond th e  dem urrage  days. The clause, th e re 
fo re , as to  th e  abso lu tion  o f the cha rte re r, m us t bo 
cons trued  sub ject to  such decision as to  the l im its  
o f th e  lie n  aga inst the  consignee. In  Christoffersen  
T- H ansen  (L . Rep. 7 Q B. 509 ; 1 A sp . M a r. Law  
Cas, 305), the clause was fo r delay in  load ing . I t  
was assumed th a t no lie n  was g ive n  fo r  such 
de lay. I t  was he ld  th a t  consequently  the  tru e  
cons tru c tio n  was th a t the  cha rte re r, th o u g h  in  
fa c t an agent, was o n ly  absolved fro m  l ia b i l i t y  
w h ich  m ig h t accrue a fte r  the load ing , and was 
n o t absolved from  lia b il i ty  fo r delay in  load ing. 
In  Francesco v . Massey (L . Rep. 8 E x . 101 ; 2 
A sp . M a r. La w  Cas. 594«), th e  c la im  was aga inst 
th e  cha rte re rs , as p rin c ip a ls  in  fact, fo r five  days’ 
dem urrage, and damages fo r fou rteen  days’ fu rth e r 
d e te n tio n  a t the p o rt o f  load ing . The  l ia b i l i t y  
f ° r  the  de ten tion  was a dm itted , b u t i t  was argued 
fh a t  because the re  was a lien  fo r  th e  dem urrage 
“ ga ins t th e  consignee, the  tru e  c o n s tru c tio n  was 
th a t th e  cha rte re r was absolved in  respect o f i t ,  
“ h h o ug h  i t  was antecedent to  the load ing . A n d  
fh e  co u rt he ld  fo r  the  defendants. I n  L is te r  v. 
V a n  IL iansbergen  (L . Rep. 1 Q. B . D iv . 269), the 
c la im  was fo r delay in  load ing . I t  was he ld  th a t 
fbe c la im  d id  no t absolve th e  cha rte re rs . I n  K is h
v . Cory  (L . Rep. 10 Q. B . 553 ; 2 A sp . M a r. L a w  
Cas. 5y3) in  e rro r, the  c la im  was fo r  dem urrage  
“ t  the p o rt o f load ing . I t  was he ld  th a t the  clause 
absolved the ch a rte re r, th o u g h  p r in c ip a l in  fact. 
Ih e  co u rt approved o f the  decision in  Francesco  v. 
Massey (u b i sup.), and he ld  th a t  the  abso lu tion  
“ Pplied to  past lia b ilit ie s , where a lie n  was g iven  
in  respect o f them . T he  in c lin a tio n  o f m any of 
the judges in  face o f the  increas ing  num ber of 
«Uch ch a rte r-p a rtie s  made in  o rd in a ry  course of 
business, seemed to  be to  ex tend  the  lio n  ra th e r 
th a n  to  d im in is h  the  abso lu tion . In  a ll the  cases, 
then, i t  w il l  be seen the d isp u te  has been as to 
th e  ex ten t of th e  abso lu tion  in  respect o f l ia b i l i 
ties a cc ru in g  before the  lo a d in g ; in  eve ry  case i t  
has been assumed, o r expressly declared, th a t i t  is 
■complete as to  lia b ilit ie s  w h ich  m ig h t o therw ise  
accrue a fte r the  load ing . The  words o f the  clause 
m ust necessarily  absolve from  a ll fu tu re  l ia b il ity ,  
C f mean n o th in g . T he  ru le , the re fo re , seems to  
'bo th a t w here the  w ords o f the a b so lv in g  p a rt o f 
the clause p la in ly  show th a t a l l  l ia b i l i t y  is to  
■cease on load ing , i t  is  so to  cease bo th  as 6o antece-

d en t and fu tu re  lia b ilit ie s , and w ith o u t reg a rd  to  
any lien , but, where the  words of the  abso lv ing  
p a rt are open to  e ith e r in te rp re ta tio n , then  w ith 
o u t reg a rd  to  lien , l ia b i l i t y  as to  fu tu re  transac
tio n s  is  n o t to  accrue, buff l ia b il i ty  as to  antece
den t breaches is to  cease o n ly  so fa r  as an equ iva
le n t lie n  is g iven .

I t  fo llow s th a t, in  the  p resen t case, the  de fend
ants are absolved by th e  clause in  respect of a ll 
the  damages sued fo r, w he the r a lie n  be o r be n o t 
g iven  as to  p a rt o f them . Ju d g m e n t on th e  whole 
reco rd  m ust, there fore , be g iven  fo r  the defendants- 

Judgm ent f o r  the defendants.

T he  p la in t if fs  appealed.
Feb. 6, 1877.— French, fo r  th e  p la in tiffs .—  

L o o k in g  a t the  w hole  o f th e  c h a rte r-p a rty , the  
w ords “  the  l ia b i l i t y  o f the  cha rte re rs  sha ll 
cease as soon as th e  cargo is on  board ,”  & c., 
m ean th a t  the  l ia b i l i t y  sha ll cease so fa r as 
relates to  fre ig h t, dead f re ig h t  and d e m u r
rage, w h ich  are expressly re fe rre d  to  in  the 
same clause in  the c h a rte r-p a rty , and as to  w h ich  
a lie n  is g iven  to  the  shipowners. T he  tru e  
m ean ing  is, th a t the  cessation o f the  ch a rte re rs ’ 
l ia b il i ty  is  to  be co-extensive w ith  the lien  g ive n  
to  th e  owners. The  fo rm  of the  clause in  San- 
g u in e tt i v. The Pacißc Steam N a v ig a tio n  C om pany  
(ante, p. 300; 35 L . T . Rep. N . S. .658) was ve ry  
d iffe re n t fro m  th a t  o f th e  clause here. I f  the  
o th e r clauses o f the  ch a rte r-p a rty  are exam ined 
they  show th a t  i t  cannot have been the  in te n tio n  
o f the  parties  th a t the cesser o f the cha rte re rs ’ 
l ia b il i ty  shou ld  be absolute. H e  also c ited

Francesco v. Massey, ante, vol. 2, p. 594n. ; L. Rep.
8 Ex. 101; 42 L. J. 75, Ex.;

Gray v. Carr, ante, vol. 1, p. 115; 25 L. T. Rep. H. S.
215; L. Rep. 6 Q. B. 522 ; 40 n. J. 257, Q. B. ;

K is h v . Cory, ante, vol. 2,p. 593; 321.. T. Rep. 77. S.
670 ; L. R-p. 10 Q. B. 553 ;

M ilva in  v. Perez, 3 h. T. Rep. N . S. 736; 3 E. & E.
495 ; 30 L. J. 90, Q. B .;

Christoffersen v. Hansen ante. vol. 1, p. 305 ;.25 L. T.
Rep. N. S. 547; L. R?p. 7 Q. B. 509.

J. G. M athew  fo r the defendants.— The m ean ing  
of the w ords “  the lia b il i ty  o f the cha rte re rs  is to  
cease,”  &c. is  pe rfe c tly  c lea r and unam biguous, 
and the re  is n o th ing  in  any o f the o th e r clauses 
o f the  ch a rte r-p a rty  to  re s tr ic t  the  n a tu ra l m eaning 
o f the  words. The tendency o f th e  decisions has 
been g ra d u a lly  to  extend the m ean ing  o f such 
words as these, and they are now held to  a p p ly  
a like  to  past and fu tu re  lia b il i ty .

French, in  rep ly .
M ellish, L  J .— I  am o f op in ion  th a t the ju d g 

m e n t in  th is  case o u g h t to  be a ffirm ed.
The a c tio n  is  b ro u g h t by  the  sh ipow ners aga inst 

the  cha rte re rs  on a charter- p a rty , and tw o  breaches 
are alleeed, f ir s t  th a t  the defendants o r  th e ir  
agents d id  n o t g ive , and refused to g ive , any orders 
as to  the  sh ip ’s po rt o f d ischarge , in  accordance 
w ith  the te rm s o f the ch a rte r-p a rty , in  consequence 
o f w h ich  th e  p la in tif fs  su ffe red  c e rta in  special 
damage, and secondly, th a t the  defendants, o r th e ir  
agents, ordered the  sh ip  to  proceed to  a p o rt 
w h ich  was n o t safe, and  th is  second breach is also 
fo llow ed  by an a lle g a tio n  o f  special damage. The  
defendants set up  a clause in  the  ch a rte r-p a rty , 
w h ich  is as fo llow s : “  I t  is fu r th e r  agreed th a t the  
l ia b i l i t y  o f th e  cha rte re rs  sha ll cease as soon as 
th e  cargo is on board, p rov id e d  the  same is w o rth  
the  fre ig h t a t p o rt o f d ischarge, b u t the  owners o f
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th e  sh ip  to  have an abso lu te  lie n  on th e  cargo fo r 
a ll f re ig h t,  dead fre ig h t  and  dem urrage , w h ich  
th e y  sha ll be bound to  exercise.”  T he  pleas theu  
go on to  a llege th a t  th e  vessel a rr iv e d  a fte r 
th e  cargo w h ich  had been sh ipped on board 
h e r had been sold b y  th e  defendants, and 
th a t  th e  cargo  was w o r th  th e  f re ig h t  a t the  
p o r t  o f d ischarge. The  question  is, does th is  
m ake a defence ?

T here  are a n u m b e r o f  cases re la t in g  to  
clauses o f th is  descrip tion , in  some o f w h ich  
i t  has been th ro w n  o u t th a t  th e  l im ita t io n  
o f  l ia b i l i t y  is  n o t to  be extended beyond the  
breaches fo r  w h ich  a lie n  is g ive n  so fa r  as 
re la tes  to  w h a t takes place before th e  load ing . 
T he  co u rt o u g h t to  g ive  th e  c h a rte r-p a rty  a 
reasonable co n s tru c tio n , us ing  th e  words in  th e ir  
n a tu ra l sense, and see how Jar th e  lie n  m ay be 
extended, so as to  g ive  th e  sh ipow ner a p ro p e r 
rem edy.

I n  th e  p resen t case th e  breaches e xc lu 
s iv e ly  re la te  to  th e  cha rte re rs  n o t g iv in g  p rope r 
o rde rs  a t th e  p o rt o f ca ll. A s  to  th is  the ch a rte r  
p a rty  does p ro v id e  a rem edy, indepen d e n tly  o f  an 
action  fo r  breach o f th e  con trac t, in  the  clause by 
w h ic h  th e  sh ip  is to  “  proceed w ith  a l l  despatch to  
Q ueenstown o r F a lm o u th  fo r orders to  be fo r 
w arded  w ith in  f o r t y  e ig h t h o u rs  a fte r  no tice  o f 
sa id a r r iv a l has been g iven  to  and received b y  
ch a rte re rs ’ agents in  London , o r la y -da ys  to  
co u n t.”  T h is  clause p rov ides a rem edy, fo r  i f  the  
cha rte re rs  do n o t g ive  orders w ith in  fo r ty -e ig h t 
h ou rs , then  th e  la y  days beg in  to  c o u n t; b u t i t  
does n o t stop there , fo r fu r th e r  on in  th e  cha rte r- 
p a r ty  i t  is p rov id e d  th a t “ T w e lve  w o rk in g  la y in g  
days (S undays excepted) are to  be a llow ed  th e  
fre ig h te rs  fo r  lo a d in g  the said sh ip  a t p o r t  o f 
lo a d in g  and w a it in g  fo r  orders a t p o rt o f ca ll 
in  E u rope , to  commence and to  be com puted 
tw e n ty - fo u r  hours a fte r  th e  m aste r has g iven  
n o tice  in  w r it in g  to  ch a rte re rs ’ agents, th a t  the 
sh ip  is  ready to  receive cargo, and fifte e n  days on 
d e m urrage  are a llow ed over and above th e  said 
la y in g  days a t 4d. p e r reg is te red  to n  pe r d ay .”  
M a y  n o t th e  p a rties  have reasonab ly supposed 
th a t  th is  w ou ld  p ro v id e  a su ffic ien t rem edy ? 
P ro b a b ly  i t  was in  th e ir  co n tem p la tio n  th a t  th e  
ch a rte re rs  m ig h t se ll the  cargo on th e  passage, 
fo r  th a t  appears to  be th e  o rd in a ry  course o f 
business in  transac tions  o f  th is  n a tu re . T he  
ob ject m ay have been to  free th e  cha rte re rs  fro m  
l ia b i l i t y  when th e  cargo was sold, and  th a t  th e  
ow ners should look  to  th e ir  rem edy aga ins t the  
b uye r. I f  there  w o u ld  have been no rem edy 
a cco rd ing  to  th is  in te rp re ta tio n  o f th e  cha rte r- 
p a rty , I  shou ld  have s tru g g le d  to  m ake i t  bear a 
m ean ing  w h ich  w ou ld  n o t have taken  away th e  
re m e d y ; b u t i f  we look a t the  breaches alleged 
here  we f in d  i t  p rov id e d  fo r  in  such a w ay th a t 
th e re  m ay be a rem edy, b y  say ing  th a t th e  days 
d u r in g  w h ich  orders are n o t g ive n  a fte r  th e  e xp i
ra tio n  o f fo r ty -e ig h t hours a fte r no tice  o f th e  
s h ip ’s a r r iv a l sha ll coun t as lay  days. I  th in k  th is  
clause was pu rpo se ly  inse rte d  in  o rd e r to  p rov ide  
a rem edy fo r  th e  owners, and I  th in g  i t  w o u ld  be 
w ro n g  to  ho ld  th e  cha rte re rs  s t i l l  liab le .

M r .  F rench , w ho has a rgued th e  case w ith  g re a t 
a b il ity ,  w e n t th ro u g h  the  va riou s  clauses o f 
th e  c h a rte r-p a rty  fo r  th e  purpose o f show ing  
th a t  the  defendants were n o t d ischarged  fro m  
l ia b il i t y ,  b u t I  cannot f in d  th a t  th e  c h a rte r-p a rty  
in  substance con ta ins  any clause w h ich  is  n o t

covered b y  the  lien , so th a t we can say th a t  the  
cha rte re rs  were n o t exonerated fo r fu tu re  breaches.

I  am, there fore , o f  op in ion  th a t th e  defendants 
are e n tit le d  to  ju d g m e n t on these dem urre rs , and 
th a t  th e  decision o f the  c o u rt be low  shou ld  be 
a ffirm ed.

B aggallay, J .A .— B o th  m y  learned colleagues 
concur th a t th e  ju d g m e n t o u g h t to  be a ffirm ed , 
and, there fore , i t  is im m a te r ia l w he ther m y doubts 
are w e ll founded o r n o t ; s t i l l  I  do e n te rta in  some 
d o u b t in  th is  case. I  th in k  th e  s tre n g th  o f th e  
a rg u m e n t w h ich  has been addressed to  us by M r. 
F re n ch  on behalf o f the  p la in tif fs  rests p r in c ip a lly  
on th e  exonera tion  clause itse lf, and n o t so m uch 
on th e  o th e r clauses in  th e  c h a rte r-p a rty . T h e  
e ffect o f th e  decisions in  cases o f th is  k in d  appears 
to  be th a t  th e  exonera tion  is co-extensive w ith  the  
lie n , b u t I  do no t feel sa tisfied  th a t the re  is any d is 
t in c t io n  in  th is  respect between l ia b i l i t y  fo r breaches 
before o r  a fte r load ing . N o  case has been c ite d  
show ing  th a t  any such d is tin c tio n  in  re a lity  exists, 
and I  am  n o t p repared  to  assent to  the p rin c ip le  
on w h ich  the  a lleged d is tin c tio n  is founded. 1 
e n te rta in  a fu r th e r  doub t w he ther, assum ing th a t  
th e  exem p tion  is lim ite d  to  breaches fo r  w h ich  a. 
lie n  is g iven , th e  dam age in  th e  presen t case are 
n o t covered by  th e  lien . A s  to  these questions I  
do n o t fee l clear.

B ramwell, J .A .— Tf I  had kn o w n  o f th e  d o u b t 
en te rta ined  by S ir  R ic h a rd  B agga llay , I  shou ld  
have w ished  to  take t im e  to  consider before g iv in g  
ju d g m e n t, b u t, as i t  is, h a v in g  fo rm ed  an op in ion  
on the  case la m  bound to  express it .

I  th in k  there  was a co n tra c t to  g ive  no tice  w ith in  
a reasonable t im e  (o r ra th e r  w ha t w ou ld  have been a 
con tra c t had i t  n o t been fo r  th e  c lause p ro v id in g  
fo r  cessation o f l ia b il i ty ) ,  and then  the  question  is 
w he the r, supposing  the re  w o u ld  have been a con
tra c t b u t  fo r  the clause in  question , th a t  shows 
th a t  th e  defendants’ l ia b il i ty  has ceased under th e  
circum stances o f the  present case. M r. F re n c h  
w ants us to  in s e rt fu r th e r  words in  th e  clause, and 
m ake th e  e ffect o f i t  th a t  l ia b i l i t y  is to  cease as to  a .l 
m a tte rs  as to  w h ich  a lie n  is g iven , b u t I  th in k  th a t 
o u g h t n o t to  be done unless i t  can be shown th a t i t  
is  abso lu te ly  necessary to  adopt th a t  cons truc tion . 
M r.  F re n ch  fu r th e r  re lies on o th e r m a tte rs  w h ich  
he says are n o t p rov id e d  fo r  in  th e  c h a rte r-p a rty , 
b u t the  L o rd  Justice  has a lready dea lt w ith  th a t  
a rg u m e n t.

T hen  i t  is  sa id th a t  th e  a u th o r it ie s  show 
th a t  th e  cessation o f l ia b i l i t y  in  such clauses 
as th is  extends o n ly  to  th in g s  fo r  w h ich  a lie n  is  
g iven , b u t  I  th in k  th is  is n o t so. I t  is contende^ 
th a t  i t  is  reasonable to  say th a t a clause lik e  th is  
cannot re lieve  th e  ch a rte re r fro m  a r ig h t  o f ac tion  
w h ich  has once vested. I t  is sa id does i t  n o t 
stand to  reason th a t th is  m u s t be so, because 
o therw ise  e ith e r w h a t has a lready become a 
co n tra c t is  p reven ted  fro m  c o n tin u in g  to  be a. 
con tra c t, o r else a lth o u g h  i t  is  a co n tra c t the  e ffect 
o f the  clause is th a t  the re  is no rem edy. B u t I  
th in k  i t  is  n o t unreasonable to  suppose th a t th is  
question  m ay have been discussed between the  
pa rties , and, p ra c tica lly , as M r. M a th e w  said m  
h is  v e ry  sa tis fa c to ry  address, in  n in e ty -n in e  cases 
o u t o f  a hun dre d  no question  cou ld  arise. The 
clause as to  la y  days w o u ld  gen era lly  a ffo rd  
am ple  p ro te c tio n  fro m  a ll reasonable r is k  lik e ly  to  
fa ll upon the  shipow ners. I n  a ll p ro b a b ility  tb® 
pa rties  had th is  in  th e ir  con tem p la tio n  w hen they 
en tered  in to  th e  ch a rte r-p a rty .
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C t . o p  A pp . ]  R o b in s o n  v . P r ic e  a n d  o t h e r s — M e t c a l f e  v. B r it a n n i a  I r o n w o r k s  C o. [C t  op  A pp.

I  am satisfied that the view  we take gives the  
Tight construction, and therefore I  th in k  the  
judgm ent ought to be affirmed.

Judgm ent affirm ed.
S o lic ito rs  fo r  p la in tif fs , V iza rd , Crowder, and 

Co. fo r  Yates, Son  and  Co., L iv e rp o o l.
S o lic ito rs  fo r  defendants, H o llam s, Son, and 

C ow ard.

Wednesday, A p r i l  11, 1877.

(B e fo re  L o rd  Coleridge, C.J., and B ramwell and 
B rett, J J .A .)

R obinson v . Price and others.
General average —  D onkey engine —  Spars and  

cargo.
The p la in t i f f ’s sh ip  sa iled  f r o m  Quebec to London  

w ith  a cargo o f  tim be r, o f  w h ich  the defendants  
owned p a r t .  There was on board, a lthough  i t  
was no t the common practice  to have such a  th in g  
w ith  such a  cargo, a  donkey engine f o r  load ing  
and  d ischa rg ing , w h ich m ig h t be used fo r  
pum p in g  the s h ip ;  a nd  there was sufficient coal 
on board, no t on ly  f o r  the o rd in a ry  purposes o f  
the sh ip , but also f o r  p u m p in g  under o rd in a ry  
circumstances.

The sh ip  sprang a leak, and  the crew hav ing  become 
w orn  out by p u m p in g , the m aster was obliged to 
use the engine f o r  th a t purpose in  o rder to p re 
serve the ship and cargo. The coals were in su ffi
cient to continue the w o rk in g  o f  the engine, and  
the m aster used f o r  f u e l  some o f  the spars o f the 
ship, and  p a rt o f  the cargo, u n t i l  he p rocured a 
su p p ly  o f  coal fro m  a passing steamship. The 
m aster d id  w h a t was p ro p e r an d  necessary f o r  
the preservation o f  sh ip an d  cargo, and i f  he had  
no t b u rn t the spars an d  cargo the sh ip  w ou ld  
p robab ly  have been lost.

S o ld  (a ffirm in g  the ju d g m e n t o f  the Queen’s Bench  
D iv iSi 0n} ' these circumstances constituted a  
general average loss, an d  th a t the p la in t i f f  was 
entitled  to c o n trib u tio n  f r o m  the defendants in  
respect thereof.

■̂Tteal b y  th e  defendants fro m  the ju d g m e n t o f 
Queen’s Bench D iv is io n  (M e llo r  and L u sh , 

" “ •) i Q fa vo u r o f th e  p la in t i f f  on  a special case 
stated in  an action  b ro u g h t to  recover m oney 
alleged to  be payable b y  th e  defendants to  th e  
P la in t if f  fo r  genera l average. The  special case is  
set cmt in  th e  re p o r t in  th e  c o u rt be low  (ante  p.

Drench  (Seth S m ith  w ith  h im ), fo r  th e  defen
dants, re fe rre d  to

Bicholls v. Warren, 6 Q. B. 615 ;
Barrison  v. The Bank of Australasia, ante vol. 1,

P. 198; 25 L .T . Rep. N.S. 914; L. Rep. 7 Ex. 39; 
41 L. ,T. 36, Ex.

G a ins fo rd  B ruce, fo r  th e  p la in t if f ,  was n o t 
called on.

The Court u n a n im o u s ly  a ffirm ed  th e  ju d g m e n t 
01 ^de Queen’s B ench D iv is io n .

Judgm ent affirmed.
S o lic ito r fo r  th e  p la in t if f ,  H . G. Goote, fo r  

iwtey, Adam son, and  Adam son, N o r th  Shields. 
S o lic ito rs  fo r  the  defendants, A rg les  and I ta w -

F r id a y ,  A p r i l  27, 1877.
(B e fo re  L o rd  Coleridge, C.J., B ramwell and  

B rett, L .J J .)
M etcalfe v. B ritannia  I ronworks Company. 

C h a rte r-p a rty — D e live ry  short o f  destina tion—  
F re ig h t pro  ra td  it in e r is .

B y  cha rte r-pa rty  between p la in t if f ,  sh ipowner, an d  
defendants, charterers, p la in t i f f  agreed th a t his  
steamship should load a  cargo o f  iro n  ra i ls  a t a n  
E n g lis h  p o r t  and proceed to Taganrog in  the Sea 
o f Azov, o r as nea r thereto as she m ig h t safe ly  
get, and  de live r the same. The ca p ta in  on a r r iv a l  
in  December fo u n d  the Sea o f  Azov closed by ice, 
and, n o tw iths tand ing  defendants’ p ro test, landed  
the cargo a t K e rtch  an d  le ft i t  a t the Custom  
House there, where i t  was subsequently taken  
possession o f by the consignees nam ed in  the b ills  
o f  lad ing . K e rtch  is  220 m iles by sea a nd  700 
by la n d  f ro m  Taganrog, and  is  as nea r as the 
ship could have got before A p r i l .

I n  a n  ac tion  f o r  fre ig h t,
H e ld  (a ffirm in g  the ju d g m e n t o f  the Queen’s Bench  

D iv is io n ) , th a t p la in t i f f  was no t en titled  to  
f re ig h t  e ither under the charter p a r ty  o r p ro  
ra td  it in e r is .

A ppeal b y  th e  p la in t if f  f ro m  th e  ju d g m e n t o f the  
Queen’s B ench  D iv is io n  in  fa v o u r o f th e  defen
dan ts on a special case s ta ted  in  an ac tion  b ro u g h t 
b y  a sh ipow ner aga inst cha rte re rs  fo r  fre ig h t. 
The  p la in t if f ’s sh ip  loaded a cargo o f ra ilw a y  iro n  
under tw o  ch a rte r pa rties , b y  w h ich  the cargo was 
to  be de live red  a t Taganrog , o r as near th e re to  as 
she cou ld  safe ly get. O n a r r iv in g  a t  K e r tc h , a t 
th e  m o u th  of th e  Sea o f A zov , the cap ta in  fo u nd  
the  n a v ig a tio n  stopped by  ice, and th e  buoys, &c., 
rem oved fo r  th e  w in te r. T he  defendants ’ agents 
te leg raphed  to  th e  cap ta in , “  I f  yo u  d ischarge , 
y o u r steamer w i l l  be he ld  responsib le  a ll con
sequences in fra c tio n  c h a r te r -p a r ty ; ”  b u t  th e  
capta in  landed the  cargo a t K e rtc h , and le f t  i t  in  
the  custody of th e  C ustom -house a u th o rit ie s  the re . 
I t  was taken  possession o f b y  an agent fo r  th e  
ra ilw a y  com pany, w ho  w ere named as consignees 
in  the  b i l l  o f la d in g .

T he  question  fo r  th e  op in ion  o f the  c o u rt, w ho  
had pow er to  d ra w  inferences o f fac t, was, w h e th e r 
the  p la in t if f  was e n tit le d  to  be pa id  the  cha rte red  
f re ig h t,  o r any and w h a t am ount, fo r the  ca rriage  
o f the ra ilw a y  iro n  to  K e r tc h .

The D iv is io n a l C o u rt una n im o u s ly  he ld  th a t th e  
p la in t if f  was n o t e n tit le d  to  the  cha rte red  fre ig h t,  
and M e llo r  and Q uain , J J . he ld  th a t he was n o t 
e n tit le d  to  recover a n y th in g , C ockbu rn , C .J ., be ing  
o f op in ion  th a t  he was e n tit le d  to  f re ig h t  p ro  ra td  
it in e r is .  J u d g m e n t was a cco rd ing ly  en tered  fo r  
the  defendants, and the  p la in t if f  appealed.

The ju d g m e n ts  in  th e  c o u rt be low  are  re p o rte d  
ante, p. 313, w here the  special case is  set o u t in  
fu ll.

The d is tance  between th e  p o rts  o f K e r tc h  and 
T agan rog  was n o t s ta ted in  the  special case, b u t  
on th e  a rg u m e n t in  th e  c o u rt be low  i t  was agreed 
th a t th e y  w ere about th ir t y  m iles  apa rt, and th e  
a rg u m e n t and ju d g m e n t proceeded on th a t  as
sum p tio n . W h e n  th e  case came before th e  C o u rt 
o f A ppea l a ch a rt was produced fro m  w h ich  i t  
appeared th a t  the distance between the  tw o  p o rts  
across th e  Sea o f A z o v  was about 220 m iles, w h ile  
the  jo u rn e y  fro m  K e r tc h  to  T aganrog  rou n d  th e  
sea o f A z o v  b y  la n d  w ou ld  p ro b a b ly  be a t least 700 
m iles.
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C t . of App.] Metcalfe v . Britannia Ironworks Company.

T he  case came on d u r in g  th e  M ichae lm as | 
S it t in g s  1876, b u t o w in g  to  the illness o f some of 
th e  judges  th e  a rgum en ts  cou ld  n o t be concluded, 
and the  C o u rt d irec ted  i t  to  be re-argued.

Cohen, Q.C. (Beresford  w ith  h im ) fo r  the  p la in 
t i f f . — T he  ju d g m e n t o f th e  co u rt below was w rong , 
and the  p la in t if f  was e n tit le d  to  fu l l  f re ig h t under 
th e  ch a rte r-pa rties . T he  tru e  effect o f th e  clause, 
g iv in g  a lie n  is, th a t th e  m aste r had a r ig h t  to  
re ta in  the  cargo u n t i l  he received th e  ce rtifica te  
w h ic h  is set o u t in  pa rag raph  17 of the  special 
case, and when he had rece ived th a t  ce rtifica te  the 
ow ner was e n tit le d  to  fu l l  f re ig h t.  The  fa c t th a t 
th e  R os to ff and W lad ikow kese  R a ilw a y  Com pany 
w ere the  consignees nam ed in  the b i l l  o f la d in g  
m akes fu l l  f r e ig h t  due i f  the  goods are accepted by 
th e m  anyw here  sh o rt o f th e  p o rt o f destination . 
T he  d u ty  o f the  c a rr ie r  is com p le te ly  perfo rm ed 
w hen  th e  goods are de live red  to  th e  consignee : 
(London  and  N orth -W este rn  R a ilw a y  Com pany v . 
B a r t le tt  7 H . Sc N . 400, 31 L .  J . 92, E x . ;  C ork  
D is t il le ry  C om pany  v . Great Southern and  Western 
R a ilw a y  Company, L .  Rep. 7 H . o f L .  269.) I f  
th e  goods are de live red  anyw here, and the  con
signee takes them  u n d e r the c h a rte r-p a rty , fu l l  
f r e ig h t  is  payable. T he  ju d g m e n t o f L o rd  C am p
b e ll. C .J., in  S ch iliz z i v. b e rry  (4 E . &  B. 873 ; 24 
L .J .  193, Q .B .) is n o t good law , fo r i t  goes to  the 
e x te n t o f h o ld in g  th a t  as near to  th e  p o rt as the 
sh ip  can safe ly g e t means the  same as in to  the 
p o rt. A l l  th a t  was necessary fo r  th e  decis ion o f 
th a t  case was, th a t  th e  m aste r o u g h t u nder th e  
c ircum stances to  have w a ited  u n t i l  th e  obstacle 
was rem oved. T he  m aste r m ay do w ha tever is 
reasonable u n d e r  th e  c ircum stances, and in  the 
p resen t case he cou ld  n o t be expected to  keep the  
iro n  on board a ll th e  w in te r  o r to  take  i t  back to 
E n g la n d . I f  he had landed the  goods w ith  th e  
in te n tio n  o f co m m u n ica tin g  w ith  the  ow ner in  
o rd e r th a t  a sh ip  m ig h t be sent o u t in  th e  
s p r in g  to  take  on the  cargo, he w ou ld  n o t have 
co m m itte d  any breach o f  th e  c h a rte r-p a rty . The  
consignees to o k  th e  goods v o lu n ta r ily  under the  
c h a rte r-p a rty , and gave a ce rtifica te  o f d e liv e ry , 
and the  cons ignor d id  n o t o b je c t to  th e  goods 
be ing  landed a t K e r tc h . [Brett, L .J .— The te le 
g ra m  set o u t in  pa rag raph  16 am ounts to  an 
ob je c tio n , and th e  ce rtifica te  is n o t a ce rtifica te  o f 
r ig h t  d e liv e ry .] R ig h t  d e liv e ry  does n o t mean 
d e liv e ry  a t  the  r ig h t  place : i t  means d e liv e ry  in  
good o rd e r and cond itio n , and o f the p roper quan 
t i t y  : (The  N o rw a y , 2 M a r. L a w  Cas. O. S. 17, 168, 
2 5 4 ; 3 M oo re ’s P. 0 . Oas. N . S. 245 ; 13 L .  T . 
Rep. N . S. 50.) Secondly, i f  th e  p la in t if f  is n o t 
e n t it le d  to  f u l l  f re ig h t  fo r  th e  voyage, he is 
e n t it le d  to  p ro  ra ta  f re ig h t  fo r  th e  ca rriage  
o f th e  cargo as fa r  as K e r tc b . I n  Soblomsten 
(2 M a r. L a w  Cas. O. 8. 4 36 ; L . Rep. 1 A .  &  E . 
297 : 15 L .  Y .  Rep. N . S. 394; i t  is la id  dow n 
b y  D r .  L u s h in g to n , “ th a t to  ju s t i fy  a c la im  
fo r  p ro  ra ta  f re ig h t  th e re  m u s t bo a v o lu n ta ry  
acceptance of th e  goods b y  th e ir  ow ner a t an 
in te rm e d ia te  p o r t  in  such a mode as to  raise a 
fa ir  in fe rence  th a t  th e  fu r th e r  ca rriage  o f the 
goods was in te n tio n a lly  d ispensed w i t h ; ”  and fo r  
th is  p ro p o s itio n  V lierboom  v . Chapm an  (13 M . 
<& W . 230) is c ited . The  fac ts  o f th e  p resen t 
case b r in g  i t  w ith in  the  ru le  la id  down by D r . 
L u s h in g to n .

W a tk in  W illia m s , Q C. (N o lla m s  w ith  h im ) fo r  
th e  defendants.— [Lord Coleridge, C. J .— Consider 
th e  la s t passage o f the  ju d g m e n t o f M e llo r  and

[Ct. of App.

Quain, JJ-, in  th e  c o u rt be low .] T he  case depends 
on a p roper app rec ia tion  o f  the  facts. The  ca p ta in  
m ig h t have la id  up th e  sh ip  a t K e r tc h , and com 
p le te d  the  voyage when the  ice  b roke  u p ; b u t he 
had de te rm ined  to  p u t an end to  th e  voyage a t 
K e r tc b , w h ic h  he had no r ig h t  to  do, and he d id  so 
in  sp ite  of the  defendants’ rem onstrance  conta ined 
in  the  te legram . There  was n o t a r ig h t  d e live ry  
o f th e  cargo. T he  ce rtif ic a te  g ive n  by D e o p ik  is 
n o t incons is ten t w ith  the  de fendan ts ’ v iews o f the 
e ffect o f w ha t was done. E ve n  i f  th e  la n d in g  o f 
the  cargo was w ith  the  consent o f th e  consignee, 
th a t  g ives no r ig h t  as aga inst th e  consignor. 
T he  consignee cannot a lte r  the  co n tra c t so as to  
b in d  the consignor. T he  case in  th e  c o u rt below 
was a rgued ana decided on th e  m is taken  assum p
t io n  th a t the  d is tance  between K e r tc h  and T agan 
ro g  is o n ly  t h i r t y  m iles ; b u t the  d is tance  is in  fac t 
so g re a t th a t iro n  de live red  a t K e r tc h  w ou ld  be no 
use to  the  ra ilw a y  com pany a t Taganrog .

Cohen, Q.C., in  rep ly .
L o rd  Coleridge, C.J.— I n  th is  case the re  was a 

d iffe rence o f ’ op in io n  am ong the  judges  in  the  
c o u rt be low  as to  w hether, on th e  facts s ta ted  iu  
th is  special case, the  p la in t i f f  was e n tit le d  to  
fre ig h t  pro ra ta  it in e r is  fo r  so m uch of the  voyage 
as had been pe rfo rm ed , i.e., f ro m  M idd lesbo rough - 
on-Tees to  K e r tc h . I  do n o t g a the r th a t  the re  
was an y  d iffe rence  o f op in io n  on the  question  
w h e th e r the  voyage had been pe rfo rm ed  so as to  
m ake th e  whole f re ig h t  due to th e  p la in t if f .  M r .  
Cohen, fo r  the p la in t if f ,  now  contends th a t the 
w ho le  fre ig h t is due, and, fu r th e r , th a t  i f  th e  
w ho le  is n o t due, then  f re ig h t  p ro  ra ta  is payable.

T he  c ircum stances under w h ich  these tw o  ques
tio n s  arise  are sh o rt and sim p le . The  sh ip  s ta rted  
fo r  T agan rog  w ith  a cargo o f ra ilw a y  iro n  sh ipped 
u n d e r tw o  cha rte r-p a rtie s , and on 17th Dec. 1873 
she a rr iv e d  a t K e r tc h . A s  we now  lea rn , i t  is  220 
m iles by sea fro m  K e r tc h  to  Taganrog , and the 
jo u rn e y  by land  round  the  sea o f A z o v  w ou ld  pro- 
pab ly  be about 800 o r  900 m iles. I t  is  a d m itte d  
th a t  u n d e r the  c ircum stances the  capta in  had a 
r ig h t  to  stop a t K e r tc h . I t  is  found  in  the case 
th a t  the  Sea o f A z o v  was then  closed by ice, the 
n a v ig a tio n  o f th e  p o rt o f T ag a n rog  was e ffec tua lly  
closed, and a ll the  buoys, lig h ts h ip s , and o th e r 
m arks  fo r  n a v ig a tio n  had been rem oved fo r the  
w in te r. Thore fore  p ro b a b ly  the re  was an absolute 
p h ys ica l o b s tru c tio n  w h ich  w ou ld  have rendered 
i t  l i te ra l ly  im possib le  fo r  th e  vessel to  con tinue  
h e r voyage as fa r as T a g a n ro g ; b u t how ever th a t 
may be, there  was such a p ra c tica l o b s tru c tio n  as 
to  render i t  e x tre m e ly  d if f ic u lt  and dangerous to  
a tte m p t the  fu r th e r  prosecution o f th e  voyage, 
and th is  was q u ite  su ffic ie n t to  ju s t i f y  the cap ta in  
in  re m a in in g  a t K e r tc h . So fa r, there fore , the 
cap ta in  was r ig h t  in  w h a t he d id : b u t then  he 
proceeded to  d ischarge the  cargo at K e rtc h , an 
in  h is p ro test, th e  m a te r ia l pa rts  o f w h ich  are set 
ou t in  pa rag raph  11 o f the case, he states the  c ir  
cum stances under w h ich  he d id  so. N o w , I  appre
hend on the  s ta tem ent con ta ined  in  th a t protes , 
th a t th e  cap ta in  th o u g h t the  voyage was done, 
and  the  d ischarge  o f th e  cargo was w ith in  the 
te rm s  o f the  ch a rte r-p a rty , cons ide ring , no doubt, 
th a t  K e r tc h  was the nearest p o in t to  T agan rog  to 
w h ich  he cou ld  sa fe ly  g e t w ith in  th e  m ean ing  01 
th e  ch a rte r-p a rty . The  d ischarge o f the cargo 
was an absolute and fin a l d ischarge , fo r, as I  re® 
th e  ca p ta in ’s s ta tem en t in  th e  p ro test, I  under
s tand  th a t  he th in k s  he is  d isch a rg in g  in  com-
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p liance  w ith  th e  con tra c t con ta ined  in  the  cha rte r- 
p a rty . H e  goes on w ith  the  d ischarge o f th e  
cargo a fte r he had received fro m  the  de fendan ts ’ 
agents the  te leg ram  o f 19ch Dec., se t o u t in  para
g raph  12 of th e  case; when expanded i t  means 
th a t  th e  defendants’ agents considered th e  d is 
cha rge  o f th e  cargo a t K e r lc h  to  be an 
in fra c tio n  o f th e  c h a rte r-p a rty , and in tended, i f  
the  cap ta in  ins is ted  on d ischa rg ing , to  c la im  
Aga inst th e  sh ipow ner fo r  any loss w h ich  the  
ch a rte re rs  m ig h t be p u t to  in  consequence of h is 
do ing  so. T he  cargo was then  discharged, and 
“Was p u t in to  the  hands o f the  R ussian G overnm ent 
o ffic ia ls, and rem ained under th e ir  p ro tec tion . 
’W hen th e  iro n  was in  the  cus tody  and u n d e r the 
«■uthority of th e  Russian C ustom  H ouse offic ia ls, a 
Person nam ed D eop ik , a c tin g  u nder a pow er o f 
a tto rn e y  from  the  R o s to ff and W lad ikow kese  
R a ilw ay C om pany, ca lls  on th e  a u th o rit ie s  to  g ive  
op tbe iro n  to h im . The  a u th o rit ie s  do so, a lth o ug h  
th e  cap ta in  c la im s to  re ta in  i t  fo r  the  p la in t if f  u n t i l  
th e  fre ig h t  is pa id , and D e o p ik  gives a rece ip t on 
y^hich some stress is la id  by the  L o rd  C h ie f Ju s tice  
in  d e live rin g  ju d g m e n t in  the  c o u rt below.

I t  is contended, secondly, th a t these c irc u m 
stances th o u g h  th e y  do n o t ju s t ify  th e  con ten tion  
th a t the  sh ip  had fu lf il le d  th e  co n tra c t entered in to  
b y  the ch a rte r-p a rty  and  th a t there fo re  the whole 
f re ig h t  is  payable, y e t are su ffic ie n t to  e n t it le  the 
P la in t if f  to  fre ig h t  p ro  ra id .

A s to  the  f ir s t  p o in t, a l l  the  judges in  the  
^ o u r t be low  w ere o f  o p in io n  th a t  th e  v iew  
th a t th e  cap ta in  had fu lf i l le d  the  te rm s o f the  
c h a rte r-p a rty , and th e  w hole f r e ig h t  was due, 
cou ld  n o t be sustained, and w ith o u t hes ita tion  
decided aga inst the  p la in t if f  on th a t question. 
1 am c le a rly  o f op in ion  th a t th e ir  decision was 
co rrect. A c c o rd in g  to  th e  facts s ta ted in  the 
case, the re  was m ere ly  a te m p o ra ry  o b s tru c tio n  
to  th e  p rosecu tion  o f the  voyage, and one w h ich  
^ o u ld  necessarily be in c id e n ta l to  every au tum n  
con tra c t fo r a voyage to  a p a rt o f th e  w o r ld  where 
the sea is frozen  in  the  w in te r . T he  w o rd  “  the re  ”  
Cr “  a t th e  tim e  o f th e  sh ip ’s a r r iv a l, ”  o r some 
e th e r expression to  th e  lik e  effect, cannot be in 
corpora ted  w ith  the  c h a rte r-p a rty  to  q u a lify  the 
^ o rd s  “  so near th e re to  as she can safely ge t.”  
* u c h  a c o n s tru c tio n  w o u ld  be as ton ish ing  to  a ll 
M ercan tile  m inds. I  am o f op in io n , there fore , 
th a t the  co n tra c t was n o t pe rfo rm ed , and the 
P la in tif f  is n o t e n tit le d  to  fre ig h t fo r th e  e n tire  
voyage.
. Then i t  is said th a t, a t any ra te , th e  p la in t if f  
18 e n tit le d  to  fre ig h t p ro  ra ta ,  th e  vessel h a v in g  
Proceeded on the  voyage as fa r  as K e r tc b . The 
-ayv as to  paym ent o f fre ig h t pro  ra ta  is  th u s  
raid dow n  by P arke, B ., in  d e liv e rin g  the ju d g m e n t 
c t  the C o u rt o f E xcheque r in  V lie rb loom  v . Chap- 
m an  (13 iq . &  W . 2 3 8 ): ‘ ‘ The  tru e  p rin c ip le  
?Pon w h ich  th is  desc rip tio n  o f fre ig h t is due 

th a t a new co n tra c t m ay be im p lie d  to  pay 
lfc fro m  the acceptance by the  consignee o f h is 
goods de live red  a t an in te rm e d ia te  o o rt instead of 
'b e  destined p o rt o f d e liv e ry .”  T h a t is, there  
M us t be e ith e r a rea l p ra c tica l fu lf ilm e n t o f the  
c 'd  con tra c t, o r a new co n tra c t between the same 
Parties, fo r a new co n tra c t between d iffe re n t 
Parties cannot b in d  one who does n o t consent to  it .  
Then a l i t t le  fu r th e r  on be adds: ‘ ’ To ju s t i fy  a 
Maim  fo r  p ro  ra ta  f re ig h t  there  m us t be a vo l un- 
ary  acceptance o f the goods a t an in te rm e d ia te  

Port in  gmfo a mode as to  raise a fa ir  in ference

[C t . of A r r .

th a t  th e  fa r th e r  ca rriage  o f th e  goods was in te n 
t io n a lly  d ispensed w ith ,” — th a t is  by some one 
w ho bas pow er to  represen t the o r ig in a l co n trac to r. 
I n  th a t  case, c ircum stances exis ted  w h ich  w a r 
ran te d  th e  language used in  the  ju d g m e n t, fo r  the 
consignee and  cons ignor were the  same person, 
and the re fo re  the  genera l language used, when 
app lied  to  the facts o f the  p a rt ic u la r  case, is 
co rrec t. T hen  a t page 240 he says : “  T he  s h ip 
ow ner was n o t ready to  ca rry  fo rw a rd  to  th e  p o rt 
o f d e s tin a tio n  in  h is  ow n o r ano the r sh ip , and 
consequently  no in ference cou ld  arise th a t the  
sh ippers w ere w il l in g  to  dispense w ith  the  
fu r th e r  carriage , and accept the  d e liv e ry  a t the 
in te rm e d ia te  instead o f  th e  destined p o r t.”  
T he  la s t passage w h ich  I  have quo ted  shows th a t 
the  idea in  the  m in d  o f P a rke , B ., was, th a t the  
new co n tra c t u n d e r w h ich  pro ra ta  f re ig h t  w ou ld  
be payable  m u s t be made between the  same 
pa rties  as the  o id  con tra c t.

Those are th e  p r in c ip le s  o f law  as to  th e  l ia b i l i t y  
to  pay fre ig h t pro ra td , and how  do the facts o f the  
p resen t case s u it  them  ? A s  I  read the  facts, there  
was no v o lu n ta ry  acceptance o f the  cargo sh o rt o f 
i ts  o r ig in a l des tina tion . The  d ischarge  was made 
once fo r  a ll a t K e r tc h  aga inst the p ro te s t o f the  
de fendants ’ agents. T he  consignees had to  con
sider w hat was best to  be done u n d e r th e  c irc u m 
stances— w h e th e r th e y  shou ld  leave th e  iro n  alone 
and refuse to  have a n y th in g  to  do w ith  i t ,  o r 
shou ld  take  i t  and do th e  best they cou ld  w ith  i t ,  
and they  elected to  ta k e  it .  T he  cap ta in  d id  n o t 
in  any way q u a lify  h is abso lu te  d ischarge o f the 
ca rg o ; he on iy  said th a t as he had k e p t, h is  con 
tra c t fo r  th e  ca rriage  (as he th o u g h t he had), th e re 
fo re  he was e n tit le d  to  ho ld  the  iro n  u n t i l  the  
f re ig h t  was pa id . T he  fa c t o f ta k in g  the  iro n  
u nder th e  c ircum stances sta ted d id  n o t am oun t to  
a v o lu n ta ry  acceptance sh o rt o f its  des tina tion , and 
a d ispensation  w ith  a com ple te  perform ance o f the  
con trac t. T he re  neve r was a v o lu n ta ry  acceptance 
o r such an in te n tio n  to  dispense w ith  a com plete 
perform ance as m u s t e x is t as a co n d itio n  prece
d en t to  l ia b i l i t y  to  pay p ro  ra td  fre ig h t  ; there fo re  
th e  fac ts  do n o t come w ith in  the  a d m itte d  p r in 
c ip les on w h ich  alone such fre ig h t can he c la im ed.

I t  is said th a t  the  L o rd  C h ie f Jus tice , in  h is 
learned and e laborate  ju d g m e n t in  the  co u rt 
below , has gone beyond th e  facts, and has he ld  on 
th e  genera l p rinc ip les  o f m a ritim e  law , and on the 
a u th o r ity  o f th e  decision in  L uke  v. L y le  (2 B u rr. 
832), th a t  the re  was a va lid  c la im  fo r  f re ig h t  pro  
r a 'd  here. I f  i t  were necessary to  d iscuss th e  
p o in t, I  shou ld  d if fe r  from  th e  conclusions o f 
law  a t w h ic h  he has a rr ive d  ; b u t i t  is n o t neces
sary to  go in to  th is  question, because I  do n o t so 
read the  facts so as to  b r in g  th e  case w ith in  the  
p rin c ip le s  on w h ich  alone pro  ra td  f re ig h t is pay
able. T here  was n o t a d ispensation  w ith  p e r
form ance o f th e  co n tra c t, and th e re fo re  the  con
c lus ion  in  fact a t w h ich  I  a rr iv e  is, th a t th e  case 
does n o t come w ith in  the  p rinc ip les  to  w h ich  I  
have refe rred . I  d if fe r  fro m  the  conclusions a r
r iv e d  a t by the  L o rd  C h ie f Justice  in  the  c o u rt 
below.

Then there  is th e  a rg u m e n t as to  the  genera l 
e q u ity  o f the  case, th a t i t  is  o n ly  fan- th a t 
the  ch a rte re r shou ld  pay fre ig h t  p ro  ra td . The  
L o rd  C h ie f Justice  states th a t i t  w ou ld  be in 
equ itab le  th a t, where th e  ch a rte re r had the  benefit 
o f the  conveyance fo r  n e a rly  the  whole o f th e  
voyage agreed on, the sh ipow ne r shou ld  rece ive
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n o th in g ; b u t  th is  v ie w  o f th e  m a tte r  appears to  
be founded  on th e  concession th a t  K e r tc h  was so 
near to  T agan rog  as to  b r in g  i t  w ith in  th a t class 
o f cases in  w h ich  d e liv e ry  a t one s ta tio n  on a 
ra ilw a y  has been su b s titu te d  fo r  d e liv e ry  a t 
ano ther. I t  seems to  have been assumed th a t 
K e r tc h  was near T agan rog , b u t  we f in d  th e  
c o n tra ry  to  be the  case. So fa r  as th e  reason ing 
on th a t  assumed fa c t goes, we fin d  th a t  the  fa c t 
was too h a s tily  conceded.

O n these g rounds, the re fo re , I  am o f op in ion  
th a t  th e  v iew  taken  by th e  m a jo r ity  o f th e  c o u rt 
be low  was co rrect, and th e  ju d g m e n t o u g h t to  be 
a ffirm ed.

Bramwell, L . J .— I  am o f the  same op in ion .
The p la in t if f  cannot show th a t he has pe rfo rm ed  

a c o n d itio n  p recedent to  h is r ig h t  to  recover fre ig h t 
on th e  c h a rte r-p a rty , and there fo re , in  o rd e r to  
recover he m u s t e ith e r show a new  co n tra c t o r a 
d ispensation  w ith  pe rfo rm ance  o f the  te rm s  of ih e  
o r ig in a l con trac t. I a m  in c lin e d  to  th in k  th a t  the  
la w  is , as M r.  Cohen said i t  is , th a t  th e  consignee 
can dispense w ith  th e  perform ance o f th e  co n tra c t 
u n d e r th e  c h a rte r-p a rty , and m ig h t  say to  th e  
sh ipow ner, “  L a n d  th e  cargo a t K e r tc h ,”  and by so 
say ing  m ig h t w a ive  a l l  c la im  to  have i t  ca rrie d  on 
fu r th e r . I  do n o t w ish to  g ive  a fin a l op in io n  as 
to  th is  p o in t ; b u t i f  th is  is so, the  sh ipow ne r m u s t 
m ake i t  o u t in  fa c t th a t th e  fu r th e r  ca rriage  was 
dispensed w ith . The  bu rd e n  o f p ro o f is  on 
th e  p la in t if f ,  and he m u s t m ake o u t th a t the  con
signees dispensed w ith  th e  ca rriage  o f th e  iro n  on 
to  Taganrog . T o  m y  m in d  the re  is  no evidence 
a t  a ll o f th is .

The  facts are  th a t  the  cap ta in , u n d e r a 
m is take n  n o tio n  th a t  he has done w h a t is 
re q u ire d  of h im  by th e  c h a rte r-p a rty , lands th e  
cargo a t K e r tc h , a t th e  r is k  and leaves i t  a t th e  
cost o f the  consignees, and ind ica tes no in te n tio n  
of ta k in g  i t  on to  Taganrog . I  agree th a t  b y  
p u t t in g  in to  K e r tc h  he d id  n o t act w ro n g ly , and 
he d id  n o t b reak h is  co n tra c t a t th a t tim e , fo r  he 
was p reven ted  by th e  ice in  the  Sea o f A z o v  from  
proceed ing  fu r th e r  on h is  vo ya g e ; b u t b y  la n d in g  
the  cargo u n d e r th e  c ircum stances under w h ich  
i t  was landed I  t h in k  he d id  co m m it a breach o f 
the  con trac t. W e need n o t go to  Hochster v . 
D e la tou r (2 E . &  B . 678) and th a t  class o f cases, 
to  show th is , fo r  when the  capta in  unsh ipped  the  
goods, and said, “  There  are th e  goods fo r  th e  
consignees,”  he gave the  consignees a r ig h t  to  
take  them , and indeed he a lm ost necessitated 
th e ir  ta k in g  them . I t  m ig h t be th a t the  con
signees had pa id  fo r  th e  goods beforehand, b u t 
a t any ra te  the consignees w ou ld  have a r ig h t  to  
ta k e  th e  goods, and I  do n o t care w he the r o r  n o t 
the cap ta in  had a u th o r ity  to  come back la te r and 
o ffe r to  c a rry  on th e  goods to  Taganrog , fo r  th a t 
w ou ld  n o t a ffec t th e  r ig h t  o f th e  consignees to  
take  possession.

T he  a rg u m e n t on behalf o f  th e  p la in t if f  is, 
th a t th e  consignees w ere d o ing  a v o lu n ta ry  act 
in  ta k in g  th e  iro n  when i t  was la n d e d ; b u t 
i t  is  so m e th ing  lik e  th e  case o f a m an who 
is  tu rn e d  o u t o f a cab in  th e  m id d le  o f a 
jo u rn e y  fo r  w h ich  he has h ire d  i t ,  and w a lks  on 
instead  o f re m a in in g  w here he is. I n  one sense 
i t  m ay be said to  have been a v o lu n ta ry  act, fo r 
perhaps the re  was no la w  to  com pel them  to  take  
away the  iro n  ; b u t  p ra c tic a lly  i t  was im poss ib le  to  
he lp  i t .  T he  te le g ra m  sen t to  th e  cap ta in  was no 
consent so fa r  as the  ch a rte re rs  were concerned,

n o r was th e  ce rtifica te  g iven  b y  D eop ik . T he re  is  
com p le te  silence as to  any agreem ent to  dispense 
w ith  perform ance of th e  co n d itio n  con ta ined  io  
th e  c h a rte r-p a rty , and to  pay f re ig h t.  W h a t 
s tr ik e s  m e especia lly  is  t h i s ; w h y  shou ld  the 
ch a rte re rs  be w i l l in g  to  pay th e  fre ig h t ? M r. 
Cohen says because th e y  w anted  the  goods a t 
o n ce ; b u t  th e  answ er to  th a t  is, th a t they  d id  n o t 
g e t them  a t once. There is  n o t a w o rd  said as to  
p a y in g  fre ig h t,  and i t  seems m a n ife s t th a t  the re  
was no d ispensation w ith  perfo rm ance o f the 
te rm s  of th e  ch a rte r-p a rty .

Then, as to  pro ra ta  f re ig h t,  m y  o p in io n  is 
th a t  i t  is on ly  payable under a new con trac t, 
and here i f  the re  was a new  co n tra c t i t  was 
a con tra c t b y  th e  consignees, and th e y  bad  no 
a u th o r ity  to  .b ind  th e  c h a rte re rs ; b u t  I  am  of 
op in io n  th a t th e re  was no new  con tra c t, and m y 
fo rm e r observations on th e  o th e r question  in  the 
case show how  I  come to  th is  conclusion. W e 
are asked to  in fe r  th a t because th e  cap ta in  b roke 
th e  o ld  con tra c t, the re fo re  th e re  was a new  one; 
b u t  the re  is no evidence o f th e  existence o f a new 
con trac t, n o r th a t  th e  cha rte re rs  w o u ld  be bound 
i f  the re  were one.

O n these g rounds I  am o f o p in io n  th a t the 
ju d g m e n t o f the  m a jo r ity  o f th e  co u rt be low  ought 
to  be a ff irm e d ; b u t I  th in k  i t  is  due to  th e  L o rd  
C h ie f Ju s tice  to  show w h y  I  do n o t agree w ith  the 
ju d g m e n t w h ich  he de live red .

H e  goes on tw o  g rounds. F irs t ,  he says th a t a 
new co n tra c t o u g h t to  be im p lie d , b u t he does 
n o t a d ve rt to  th e  d if f ic u lty  th a t  th e  consignees 
cannot b ind  the  cha rte re rs , he c ites  cases w here 
p ro  ra ta  f re ig h t has been he ld  to  be payable, 
b u t th e y  are cases where the re  was no breach ot 
co n tra c t on th e  p a rt o f th e  sh ipow ne r, and th a t is 
n o t the  p resen t case. In  some instances p e rh a p s9, 
co n tra c t to  pay pro  ra ta  f re ig h t o u g h t to  be i® ' 
p lie d , b u t i t  w o u ld  be on a d iffe re n t s ta te  o f fact® 
fro m  th is . H is  second g ro u n d  is  th is . H e  says - 
“  B u t beside th is , when th e  facts are closely looked 
at, an acceptance o f  the  cargo a t K e r tc h  by the 
consignees, and a d ispensation o f the  fu r th e r  con
veyance o f i t  m ay p ro p e rly  be in fe rre d .”  I  have 
said so m uch  as to  th is  p o in t th a t I  w i l l  no trepea t 
i t .  I  cannot say th a t  these facts w o u ld  raise the 
in ference. T he  consignees do n o t ask fo r  the 
cargo, and th e  m aste r is  n o t com pelled to  g ive 
possession of i t  to  them . Tow ards the conclusion 
o f h is  ju d g m e n t th e  L o rd  C h ie f Jus tice  says tha 
the  p la in t if f  was dep rived  o f a t e m p u s  pcenitenti& i 
d u r in g  w h ich  he m ig h t  have m ade arrangem ents
fo r  b r in g in g  on the  cargo, by  the  act of th e  con 
signees in  o b ta in in g  possession o f the  iro n  ; hU 
suppose th a t instead o f iro n  th is  had been some 
perishab le  com m od ity , w h a t w ou ld  th e  consign®® 
ha ve to  do so as to  g ive  a tempus poenitentice ? *  0 . 
these reasons I  cannot agree w ith  th e  ju d g m e n t o 
the  L o rd  C h ie f Ju s tice  in  th e  co u rt below as 
the  question  o f pro  ra ta  f re ig h t.

T hen  i t  is said th a t  these cases are ha rd  0 
th e  sh ipow ner. M r. Cohen says the re  is g rea 
ha rdsh ip , and  there fo re  th e  cou rts  o u g h t alway 
to  im p ly  a co n tra c t to  pay fre ig h t  p ro  ra ta . 1 a 
n o t m uch sym path ise  w ith  th a t lin e  o f argumeD > 
fo r  i f  people mean fre ig h t  to  be pa id  th e y  can P" 
i f  in  th e  a g re e m e n t; b u t I  shou ld  ve ry  m uch h *  
to  see such a c h a rte r-p a rty  as w ou ld  embody 
co n tra c t proposed to  be im p lie d  there , say ing  tb® 
i f  th e  m aste r breaks h is  co n tra c t by  la n d in g  “ 
ca rgo  sh o rt o f i ts  d e s tin a tio n  fre ig h t  is to  c
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Payable, and to  hear w h a t w ou ld  be said as to  such 
a s tip u la tio n .

I n  m y ju d g m e n t the  m a jo r ity  in  th e  c o u rt below 
Were r ig h t ,  and the  decis ion o u g h t to  be a ffirm ed.

Brett, L .J .— T h is  was an action  by a sh ipow ner 
Against ch a rte re rs  fo r  fre ig h t, and i t  was a rgued 
I ° r  th e  p la in t i f f  th a t th e  c h a rte r-p a rty  fre ig h t was 
Payable, or, i f  not, then  th a t he was e n tit le d  to  
fre ig h t pro  ra id . I n  m y  o p in io n  n e ith e r is  pay
able.
. The c h a rte r-p a rty  is  in  th e  o rd in a ry  fo rm , and 
fr  is a co n d itio n  precedent to  the  recove ry  o f 
f r t t  c h a rte r-p a rty  f re ig h t  th a t  the goods shou ld  be 
parried to  th e ir  destina tion  and the re  de livered, 
f r  seems th a t fre ig h t u n d e r th e  c h a rte r-p a rty  
cannot be recovered unless th is  co n d itio n  is fu l-  
hUed, or i ts  fu lf i lm e n t is waived by  the  charterers 

by someone au tho rised  to  act on th e ir  behalf, 
'co n s tru in g  the words “ as near th e re to  aB she can 
safely g e t ”  acco rd ing  to  the  m ean ing  g iven  to  
t hem b y  the  decided cases, i t  is obvious th a t  th is  
cond ition  was n o t fu lf ille d . I t  was n o t w a ived  by 
t he cha rte re rs , fo r  as to  th a t th e  te le g ra m  is con
clusive ; and, to  m y m in d , i t  was n o t w a ived by 
;"*e consignees, fo r  i t  seems to  me to  be clear th a t 
l he consignees on ly  to o k  the  cargo a t K e r tc h  be
cause th e  cap ta in  le ft i t  th e re  w ith  a decla ra tion  
"hat he w ou ld  no t go fu r th e r . T hey had a r ig h t  
Jo tre a t th is  as a breach o f th e  con trac t, and 
they d id  so in  fac t. I f  the  consignees had 
fg reed  to  w h a t th e  cap ta in  d id , in  m y  op in ion  
"hey cou ld  n o t b in d  th e  cha rte re rs  so as 
T°  m ake them  lia b le  to  pay pro ra ta  f re ig h t.
In, . t t y  op in io n  the  consignees are n o t agents to  

t t d  the  charte re rs. T he y  m ay accept th e  cargo 
h ° r t  o f its  destina tion , and poss ib ly  i f  th e y  do so 
he cha rte re rs  cannot sue the  sh ipow ner fo r  n o t 

ca rry in g  i t  on ; ce rta in ly  th e  cha rte re rs  cou ld  n o t 
he to r breach o f a co n tra c t o f w h ich  th e  sh ip - 
Wner had no no tice  : th a t  is th e  w hole  e ffec t o f 
he decision in  the  H ouse o f L o rd s  w h ic h  has been 
eferref, to  (C ork  D is tille r ie s  Com pany  v. Great 
°u thern  and  Western R a ilw a y  Com pany (ub isu p .) 
h f th e  cha rte re rs  are n o t lia b le  to  pay f re ig h t  
Uder th e  ch a rte r-p a rty  w here  r ig h t  d e liv e ry  o f 
e cargo is n o t waived. I f  th e  consignees take  

6 livery sh o rt o f the p o rt o f des tin a tio n , ltdepends 
. h the  te rm s o f th e ir  dea ling  w ha t th e  new con- 
j  act between the  sh ipow ner and th e  consignees 
, > b u t th e  o n ly  th in g  w h ich  cou ld  m ake the 

a rte re rs liab le  to  pay fre ig h t w ou ld  be e ith e r 
subs tan tia l fu lf ilm e n t o f th e  te rm s of th e  cha rte r- 

ha rty  o r a w aiver> and th e  consignees are no t 
»cuts fo r  the  cha rte re rs  so as to  be e n tit le d  to 

, a>vo the cond itions of the  c h a rte r-p a rty  on th e ir  
®half, and  to  b in d  th e m  b y  such w aiver. I  th in k  

l iak ^ 0re •'Bat the  defendants in  th is  case are n o t 
t t e to  pay fre ig h t  u n d e r th e  charr.er-party.

; A® to  th e  fre ig h t pro ra ta , the  L o rd  C h ie f ju s t ic e , 
„ ^ h y e r i n g  ju d g m e n t in  th e  co u rt below, expressed 
jj j.  °P m ion  th a t L u ke  v. L yde  (2 B u r r .  882) deter- 
a ?es th a t on th e  broad p r in c ip le  o f  m a r it im e  law , 

n o t upon any f ic t io n  of a subs titu ted  con trac t, 
0£ .t te rc h a n t ta k in g  the  goods sh o rt o f th e  p o rt 
^ eQestin a tio n  m u s t pay f re ig h t  pro  ra ta , and then  
0,,g °e s  on to  d is t in g u is h  o r d isapprove  o f ce rta in  
ho t T  cases in  w h ich  fre ig h t p ro  ra ta  has been he ld  
f r  • be payable. B u t I  cannot see how p ro  ra ta  
ta t ’S h t can be payable except on a new and substi- 
h6 et* con trac t. I f  i t  is  necessary th a t  the re  shou ld  

co n tra c t, the re  m ay be a co n tra c t between 
sh ipow ner and th e  cha rte re rs  o r  between the

sh ipow ne r and th e  consignees, and i t  m ay be 
e ith e r express o r  im p lie d . I t  is  unnecessary fo r 
th e  purposes o f the p resen t case to  consider under 
w h a t c ircum stances a new  co n tra c t w ou ld  be 
im p lie d , fo r  here  th e re  was no con trac t. T he re  
are no c ircum stances fro m  w h ich  a con tra c t cou ld  
be im p lie d  between the  sh ipow ner and the  cha r
terers. T he re  is no express co n tra c t u n d e r w h ich  
fre ig h t  p ro  ra ta  w ou ld  become payable, and the re  
are no facts from  w h ich  we can im p ly  one. T he re 
fore i t  seems to  me th a t the re  was no co n tra c t w ith  
anybody, and i f  one cou ld  have been im p lie d  w ith  
the  consignees th e  p la in t if f  could n o t sue th e  
defendants on i t ,  fo r th e  consignees are no t 
agents to  b in d  th e  cha rte re rs . I n  m y  op in ion , 
the p la in t if f  fa ils  to  establish  a c la im  to  the  
c h a rte r-p a rty  fre ig h t, and fa ils  equa lly  as to  his 
c la im  to  be p a id  fre ig h t p ro  ra ta .

I  th in k ,  the re fo re , th a t  th e  decision o f th e  
m a jo r ity  o f th e  judges in  th e  c o u rt be low  is  
r ig h t ,  and th a t the ju d g m e n t o u g h t to  be a ffirm ed.

Judgm ent affirm ed.
S o lic ito rs  fo r p la in t if f ,  C. C. E l l is  and Go.
S o lic ito rs  fo r  defendants, H o llam s, Son, and 

Coward.

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
Reported by G. Wblby K in g , Esq., Barrister-at-Law.

(Before the Master op the Rolls.)
Ja n . 31, Feb. 1 and  6, 1877.

Original Hartlepool Collieries Company 
(Limited) v . Gibb.

N a v igab le  r iv e r  — Obstruction —  C ounter-c la im —  
Damages.

The p la in t if fs  and the defendant were respectively  
owners o f  a d jo in in g  wharves on the Thames, the 
p la in t if fs ’ w h a r f  hav ing  a fron tage  o f  125 fee t to 
the r iv e r. The defendant used h is  w h a r f  as an  
entrance to a dockwhere he ca rried  on the business 
o f re p a ir in g  vessels. The p la in tif fs  owned a  co llie r  
176 fee t 6 inches long, w h ich  ivas in  the h a b it o f  
com ing to th e ir  w h a r f  to discharge its  cargo, and  
then necessarily projected over the defendant’s 
w h a rf. I n  order to preven t the vessel f ro m  over
la p p in g  h is w h a rf, the defendant moored a r a f t  o f  
tim ber, tvh ich  was used in  h is business, opposite  
h is iv h a rf, in  such a w a y  as to prevent the co llie r  
com ing to her berth.

H e ld , tha t the p la in t i f f ’s vessel had a  r ig h t  to la y  
alongside th e ir  ivh a rf, a lthough i t  pro jected over 
the defendant’s iv h a rf, so long as i t  d id  no t preven t 
vessels passing in  o r out o f  the defendant’s dock, 
and  th a t the r a f t  was a n  il le g a l obstruction  to 
the n a v ig a tion  o f  the r ive r.

A  defendant cannot by a coun te r-c la im  make a claim , 
f o r  damages w h ich  accrued a fte r the date o f  the 
issue o f  the w r i t  in  the action.

The O rig in a l H a rtle p o o l C o llie ries  C om pany were 
th e  owners o f K e e p ie r W h a rf, L im ehouse, w ith  a 
fron ta g e  of 125ft. to  th e  r iv e r  Tham es, and th e  
de fendan t was th e  ow ner o f  th e  a d jo in in g  w h a rf, 
w h ich  was used b y  h im  as th e  entrance to  a dock  
w here  he ca rrie d  on th e  business o f re p a ir in g  ships. 
T he  p la in tif fs  ow ned a screw co llie r, ca lled  th e  
L u d w o rth , w h ic h  was 176ft. 6 in . lo n g  over a ll, and  
w h ich  was la id  a longside  th e ir  w h a rf abou t once
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a  week fo r the  purpose o f u n load ing  coals there , 
an d  a t such tim es  the  vessel necessarily  p ro jec ted  
ove r the  de fendan t’s w h a rf. F o r  some tim e  p r io r  
t o  th e  10 th  o f O ct. 1875, the  p la in tif fs  m oored the  
c o llie r  opposite  th e ir  ow n w ha rf, b u t  about 25 ft. 
fro m  i t ,  u n d e r a w r it te n  agreem ent w ith  the  de fen
d a n t fo r  th a t purpose, w h ic h  exp ire d  on th a t day, 
and  was n o t renewed, nevertheless th e  vessel was 
a t  in te rv a ls  m oored as before, a rd  occupied fro m  
sixteen to  tw e n ty  hou rs  in  u n load ing . The  defen
d a n t k e p t a ra f t  o f t im b e r fo r  use in  h is  business 
o n  the  r iv e r  in  f ro n t  o f h is  w harf, and a fte r th e  ex
p ira t io n  of the  agreem ent, in  o rd e r to  p reven t the 
vessel from  ove rla p p in g  h is  w h a rf, he m oored h is  
r a f t  in  such a w ay as to  p re ve n t the L u d w o rth  
fro m  com ing  to  he r b e rth , and th is  ac tion  was then  
b ro u g h t to  re s tra in  h im  fro m  so do ing.

T he  de fendan t p u t in  a c o u n te rc la im  ask ing  fo r  
a n  in ju n c tio n , and fo r  damages susta ined  b y  the 
d e fen d a n t on account o f th e  vessel in te r fe r in g  
w ith  th e  access to  the  dock b o th  before and a fte r  
th e  date o f the  issue o f the  w r it .

R oxburgh, Q.C., Caldecott, and E d w a rd  F o rd , fo r  
th e  p la in tiffs , contended th a t  the  de fendan t s ra f t  
was an il le g a l o b s tru c tio n  o f th e  r iv e r. T he y  re 
fe rre d  to

Lyon  v, The Fishmongers’ Company, 35 L. T. It9p., 
N. S., 509; L. Rep. 1 App. Cas. 002;

Leg. v. Leech, 6 Mod. 145;
Rex v. Russell, 6 East, 427;
Rex v. Cross, 3 Camp. 224 ;
Rose v. Groves, 5 M. & G-. 613 ;
Webber v . Sparkes, 10 Mee. & W . 485.

C h itly ,  Q.C., L a in g ,  and R . E . Webster, fo r  th e  
de fendan t, argued th a t the  p la in t if fs  were no t en
t it le d  to  m oor a vessel o f th is  le n g th  opposite  th e ir  
w h a r f  w h ich  m u s t necessarily  p ro je c t ove r the  
d e fendan t’s w h a rf, and  th a t the  raft, was fixed  to  
th e  de fendan t’s w h a r f  s im p ly  to  p ro te c t h im  aga inst 
th e  w ro n g fu l act o f the  p la in tif fs .

The  evidence h a v in g  been ta ke n  i t  was proposed 
to  g ive  evidence o f damage h a v in g  been susta ined 
by the  de fendan t since th e  date o f the w r i t  in  the 
action, and the  ques tion  arose w h e th e r th is  
ev idence was adm issible.

J e s s e l , M .R .— M y  presen t im press ion  is th a t  i t  
is  confined to  the  w r it .  I  w i l l  g ive  th e  reasons 
w h y  I  th in k  i t  is so in  o rde r th a t  i f  th is  goes 
elsewhere, th e  c o u rt above m ay decide w h a t the 
ru le  p ro p e rly  means. A  counte r c la im , as I  u n d e r
stand  i t ,  i s ' t o  e n t it le  th e  de fendan t w ho has a 
c la im  aga inst th e  p la in t if f ,  c ith e r  sound ing  in  debt 
o r  damages, to  set i t  o ff aga inst the  p la in t if f 's  
c la im  so as to  destroy  i t  o r to  g e t in  a surp lus, i f  
a su rp lus  is com ing  to  h im  in  one action, so th a t he 
m ay n o t be com pelled to  b r in g  a second action. O f 
course w here i t  relates to  the  same m a tte r i t  is ve ry  
co nven ien t to  t r y  i t ,  as here, b u t w here i t  does no t 
re la te  to  th e  same m a tte r, i t  m ay be inconven ien t 
to  t r y  i t ,  and th e  c o u rt m ay refuse perm iss ion  to  
th e  de fendan t to  a v a il h im se lf o f th e  action  u n d e r 
O rd e r X IX . ,  r. 3. T he  cou n te r c la im  shou ld  have 
th e  same e ffec t as a s ta tem en t o f c la im  in  a cross
action . N ow , in  w ha t cross-action p I t  obv ious ly  
m eans in  th e  o r ig in a l action. W h e re  a p la in t if f  
issues a w r i t  fo r  damages, he c la im s damages up 
to  the  tim e  o f issu ing  h is  w r it ,  and w here a defen
d a n t b rin g s  a co u n te r c la im  fo r  damages, i t  is  h is 
s ta tem en t o f c la im  in  the same action , and th a t is 
up  to  th e  is su in g  o f the w r it ,  and as fa r  as I  can 
see, i t  be ing  a cross c la im  and n o t a defence to  the 
o r ig in a l c la im , th e re  is  no reason w hy, i f  he adopts

the  p la in t if f 's  w r it ,  he should go beyond  the 
is su in g  c f  th e  w r i t  fo r  damages, because th a t 
w o u ld  n o t be ju s tice . I f  the  de fendan t can get 
damages in  respect o f ano the r m a tte r  up  to  the 
date o f h is co u n te r c la im , th e  p la in t i f f  o u g h t to 
have the  same r ig h t ,  so as to  increase h is  damages. 
I f  i t  is a co n tin uo u s  act, in ju r in g  th e  p la in t if f ,  and 
th e  p la in t if f  says, “  I  am e n tit le d  to  500Z. damages 
up  to  th e  is su in g  o f th e  w r it ,  and 500Z. m ore to  the 
tim e  o f y o u r p u t t in g  in  co u n te r c la im ,”  and the 
de fendan t says, “  I  am  e n tit le d  to  600/1 damages 
subsequently to  th e  is su in g  o f th e  w r i t , ”  he w ould 
ge t a v e rd ic t fo r  1007. ; a lth o u g h  the  p la in t if f  was 
e n tit le d  to  4-00Z. damages, the  p la in t if f  is estopped 
and  the  de fendan t is  not. T h a t does n o t seem 
to  be consis tent w ith  ju s tice . W h e n  I  lo o k  a 
O rd e r X X . ,  I  f in d  i t  headed— “  P lead ing  m atte rs  
a ris in g  pend ing  the  ac tion .”  N ow , i f  i f  had been 
in te n de d  th a t  th e  coun te r c la im  shou ld  include 
m a tte rs  pend ing  th e  action , i t  w ou ld  have said so; 
b u t I  f in d  i t  is c a re fu lly  re s tr ic te d  to  th is — “  A n y  
g round  o f defence a r is in g  a fte r  action  b ro u g h t, bu 
before th e  de fendan t has de live red  h is  sta tem ent 
o f defence, and before th e  tim e  lim ite d  fo r  h lS 
d o in g  so has exp ired , m ay be pleaded by the 
de fendan t in  h is  s ta tem en t o f defence, e ith e r alone 
o r to g e th e r w ith  o th e r g rounds  o f defence, and i 
a fte r  a s ta tem en t o f defence has been de live red  
any g ro u n d  o f defence arises to  any set o ff 
cou n te r c la im  alleged th e re in  b y  th e  de fendan t, 1 
m ay be pleaded by th e  p la in t if f  in  h is re p ly  e ithe r 
alone o r to g e th e r w ith  any o th e r g ro u n d  o f rep ly- 
So th a t  i t  is c a re fu lly  re s tr ic te d  to  defence e ith e r 
to  an ac tion  o r to  a cou n te r c la im . T he  o n ly  way 
in  w h ich  you co u ld  allege th a t  a c o u n te rc la im  was 
w ith in  th e  ru le  w ou ld  be by saying  th a t  the 
co u n te r c la im  was a defence, b u t th a t  is  n ° 
th e  w ay i t  is trea te d  th ro u g h o u t th e  rule- 
I t  is  a lways trea ted  as a cross action , no t as ® 
defence, th e  ru le  be ing  th a t  yo u  m u s t set oa 
th e  damages in  th e  cross ac tion  aga inst tbos 
in  the  action. I t  seems to  me, there fo re , tba 
th e  de fendant canno t b r in g  h is  co u n te r c la i 
fo r  damages w h ic h  accrued a fte r  the  w r i t  M v 
m ore th a n  th e  p la in t if f  can g e t damages tba 
accrued  a fte r  the w r it .  B y  the  leave of the  cour 
yo u  can do a n y th in g , b u t th a t is  ano the r m atter, 
because the  c o u rt can g ive  leave to  am end on bo t^ 
sides, and can easily  am end th e  w r it .  T h a t beipo 
m y  o p in io n  upon  th e  genera l ru le , I  th in k  '  
s tric tness  th a t  no a c tio n  fo r  damages o r e r° 
ac tion  fo r  damages can be m a in ta in e d  b y  6 
de fendan t a fte r the  date o f the  w r it .  B u t  I  w 
le t th e  evidence go in  so th a t i f  th e  defendan 
des irous of ta k in g  ano th e r op in io n  upon * 
sub jec t he m ay do so, and the re fo re  1 w il l  le t “ L g 
g ive  evidence o f damage u p  to  th e  date of 
co u n te r c la im . , 3

C h itty , Q.O., fo r the  de fendan t, th e n  elect 
n o t to  p u t in  evidence of damage to  the  de 
d an t between th e  date of th e  is su in g  . 
the  w r i t  and th e  d e liv e ry  o f th e  coun te r c la im , ® 
the  M aste r o f th e  R o lls  proceeded to  g iro  j 11 fe 
m en t on the  whole case. . e

Jessel, M .R .— I  w i l l  consider in  th e  f ir s t  p la 
w h a t the  law  is  as regards obs tru c tio n s . , , jc

T he  p la in t if fs  say the  Tham es is a Pu . 
h ig h w a y , n a v igab le  by  a ll H e r  M a je s ty  s s |0 
jec ts  in  a reasonable m anne r and  fo r  reason® ^ 
p u rp o se s ; and th a t th e y  nav iga te  i t  10 eSl 
reasonable m anne r and fo r reasonable p u rp °  .. 

1 and  th e  de fendan t has no r ig h t  to  obstr
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the  h ig h w a y . H ow , do the  p la in t if fs  nav iga te  
i t  in  a “  reasonable m anner and fo r  a reason
able purpose,”  U n q u e s tio n a b ly  th e y  do. T he  
vessel th e y  use is  n o t a lo n g  vessel, com pared 
w ith  o thers in  th e  trade  in  w h ich  i t  is used. I t  is  
Rot denied th a t  i t  is  a vessel o f o rd in a ry  le n g th . 
I t  comes fo r  a reasonable and p ro p e r purpose to 
b r in g  coal to  the  Tham es, w here coal has been 
de livered now  fo r  ages, and i t  comes to  a w h a rf 
w h ich  has been used as a coal w h a rf c e rta in ly  fo r  
tw e n ty -th re e  years, and p ro b a b ly  fo r  longer. 
The re fore  th e y  are u s in g  the  r iv e r  fo r a reason
able purpose w ith  a reasonable vessel and in  a 
reasonable way. T hey have  a r ig h t  to  go to  th e ir  
own w h a rf, and n o t th e  less a r ig h t  because in  
m oo rin g  th e  vessel ou t in  th e  stream  tw e n ty -fiv e  
feet fro m  the  shore, the  vessel p ro je c ts  over some 
o ther w h a rf, o r some o th e r p a rt o f the  shore. There 
is  no law  w h ic h  says th a t y o u r vessel sha ll be the 
exact le n g th  o f y o u r w h a rf and no lo n g e r, any 
m ore th a n  the re  is any law  th a t  y o u r  ca rriage  o r  
Waggon sha ll be the exact le n g th  o f th e  b read th  
o f y o u r s tree t door o r y o u r  fro n ta g e  to  th e  street. 
C onsequently a ll th a t th e  p la in t if fs  have done was 
Perfectly  lega l, pe rfe c tly  r ig h t ,  and p e rfe c tly  usual, 
sub ject to  w ha t I  am  g o in g  to  say.

I n  asce rta in ing , how ever, the reasonableness o f 
the acts o f the  p la in t if f ,  one cons ide ra tion  m u s t not. 
be overlooked. Besides a reasonable r ig h t  of 
access, th e y  have a reasonable r ig h t  of s topp ing . 
C o ing , re tu rn in g , and s to p p in g  is  th e  use o f the  
h ighw ay. B u t  w h a t is  a reasonable r ig h t  o f 
to p p in g ?  T h a t m u s t depend upon  c irc u m 
stances. F o r  instance, i f  a w heel came o ff an 
om nibus in  th e  m id d le  o f a h ighw ay, a b la ck 
sm ith  m ig h t  be sen t fo r to  p u t th e  wheel 
°n , and th e  om n ibus  m ig h t la w fu lly  stop th e re  
U n til i t  was done, i f  th a t were the  best mode o f 
g e tt in g  i t  o u t o f  th e  w ay and reasonable and 
Usual. B u t i f  a b la c k s m ith  ca rr ie d  on h is  trade  
o f re p a ir in g  om nibuses in  th e  h ig h w a y  im m e 
d ia te ly  oppos ite  to  h is  ow n house, a lth o u g h  no one 
om nibus was ke p t the re  m ore  than  a reasonable 
lim e  fo r  the  repa irs  to  be done, th a t w o u ld  be an 
obs truc tion  of the h ig h w a y , and w o u ld  be a 
uuisance. T he  circum stances m u s t a lw ays be re 
garded. So, agaiD, i t  is p e rfe c tly  reasonable th a t  
A . sha ll p u t h is  ca rriage  before h is  house door, 
oven a lth o u g h  i t  m ay overlap h is  n e ig h b o u r’s door. 
T o r instance, take  th e  houses in  P o rtland-p lace—  
th a t is  a fa m il ia r  instance— w here tw o  doors im 
m ed ia te ly  ad jo in . I t  is im poss ib le  to  d ra w  u p  a 
carriage  to  th e  one door w ith o u t o ve rla p p in g  the 
other. T he re  is  no d o u b t th a t  i t  is q u ite  reason- 
able to  stop a ca rriage  the re  fo r  the  purpose o f 
ta k in g  up and s e ttin g  dow n, o r even fo rth e p u rp o s e  
o f w a it in g  th e re  a reasonable tim e . B u t suppose 
the  ne x t door n e ig h b o u r ’s ca rriage  comes u p  and 
Vfants e ith e r to  take up  o r  set down, i t  w ou ld  be 
m onstrous to  h o ld  th a t  the  coachman o f the  f ir s t  
carria,ge shou ld  n o t m ove o u t o f th e  way. I t  
t^ou ld  th e n  become unreasonable. W h e n  he sees 
the n e ig h bo u r’s carriage  com ing  up , he is then  
hound to  g e t ou t o f th e  way, and he is g u ilty  o f a 
p riv a te  nu isance to  h is  ne ighbou r, in  th e  na tu re  
° f  a p u b lic  nuisance, by  s topp ing  before h is  door 
and p re v e n tin g  h is com ing  up , he n o t re q u ir in g  
t?  s top there . I n  th a t  case, the re fo re , i f  he p e r
sisted in  d o in g  th is  day a fte r day, I  have no doubt 
th a t h is ne ig h bo u r m ig h t b r in g  an ac tion  aga inst 
h im  and ge t damages, a lth o u g h  no d o u b t nom ina l 
damages; b u t n o m in a l damages w o u ld  establish

th e  r ig h t  and ca rry  th e  costs. T h a t is  a s im p le  
il lu s tra t io n  o f w ha t I  mean. I n  th e  same w ay, i t  
is  n o t unreasonable th a t  y o u r ne ig h bo u r shou ld  
g iv e  an even ing  p a rty  occasionally, and th a t the re  
shou ld  be a file  o f ca rriages ru n n in g  across y o u r  
d o o r o r opposite  y o u r door. I t  w ou ld  be v e ry  u n 
reasonable i f  anybody d id  n o t b reak the  f ile  to  
a llow  y o u r  ca rriage  to  come u p  to  y o u r  ow n door, 
and s t i l l  m ore unreasonable  i f ,  ins tead  o f g iv in g  
pa rties  occasionally, he, fo r  some purpose o f h is  
own, tu rn e d  h is  house in to  an assem bly roorn  o r  
fo r  some p r iv a te  purpose, in  consequence o f  w h ic h  
a f ile  o f carriages came e ve ry  day and o b s tru c te d  
th e  ca rriage  w ay to  y o u r  house. I  o n ly  g ive  these 
as illu s tra tio n s . T he  law  is  q u ite  clear. I h e  
question  o f reasonableness has been sa id  to  be a 
question fo r  a ju ry .  I t  m u s t be reasonable use r 
and n o th in g  else.

N ow , le t m e t r y  th is  question  o f reasonable 
user as regards th e  co llie r, as I  w i l l  a fte rw a rd s  
do w ith  respect to  w h a t is a lleged in  th e  
co u n te r c la im . I s  i t  reasonable w hen  one m an  
has a w h a rf on th e  Tham es o f a c e rta in  le n g th , 
and an o th e r m an has a w h a rf a d jo in in g  i t ,  and  
th e  le n g th  o f the f ir s t  w h a rf is  less th a n  th e  
le n g th  o f the  steam  c o llie r  w h ic h  comes opposite  
to  it ,  th a t th a t steam c o llie r shou ld  stop opposite  
h is  ne ig h bo u r’s w h a rf and im pede the  access to  
i t  ? I  say th a t i t  is  u t te r ly  unreasonable. E ach  
m an has a p ro p e rty  in  h is w h a rf, a p ro fita b le  p ro 
p e rty , and he has a reasonable r ig h t  o f access, th e  
same as h is  ne ig h bo u r ; and, the re fo re , i f  he w ere  
u s in g  th e  w h a rf fo r  vessels a longside o f i t  as h is  
ne ig h bo u r was u s in g  the  w h a rf lo r  vessels a lo n g 
side o f i t ,  w h a t r ig h t  has the  one to  im pede th e  
access o f the  o th e r ? A s  a genera l ru le  he has no 
such r ig h t .  W he re , how ever, th e  one is  no t u s in g  
h is w h a rf fo r  th a t purpose, w h ich  is  th e  case here, 
he cannot ob ject to  h is ne ig h bo u r s vessel ly in g  
opposite  in  the  r iv e r ,  because i t  does n o t in ju re  
h im . I f  th is  defendant had been c a rry in g  on th e  
business of a w h a rfin g e r, and u s in g  i t  fo r vessels 
com ing  up th e  r iv e r, I  shou ld  have he ld  i t  m os t 
unreasonable fo r  th e  c o llie r to  s tand  in  th e  w ay 
so as to  p re ve n t b is  c a rry in g  on h is  trade  in  th e  
re g u la r  way. I t  w o u ld  be, in  fac t, a tte m p tin g  to  
app rop ria te , w ith o u t paym en t, th e  use o f th e  de
fendan t’s w h a rf to  the  p la in tif f ,  i f  they  b o th  ca rried  
on the  same trade . B u t, in  the  presen t case, i t  
is  n o t so. T he  de fendant has neve r used h is  
w h a rf as a w h a rf, b u t has m ere ly  made use o f h is  
p ro p e rty  as a k in d  of d ry  dock fo r  th e  re p a ir in g  
of vessels, and the o n ly  access he w an ts  is  u se fu l 
and com m odious access fo r  h is  vessels th ro u g h  
th e  gates o f the  d ry  dock w hen he is  dock in g  and 
u n d ock ing  vessels. I t  fo llo w s  fro m  w h a t I  have 
said th a t th e  p la in t if fs  had  no r ig h t  to  come and 
stop the re  so as to  im pede  th a t  access— th e  access 
he re a lly  uses. I f  th e y  do come the re  and s to p  
before h is  w h a r f  so as to  im pede h is  reasonable 
access to  h is  dock gates, I  shou ld  say i t  was a 
nuisance, and th a t th e y  were lia b le  to  an action . 
N ow , w h a t does th a t  mean ? I t  means th is , 
th a t  th e y  m u s t n o t stop the re  d u r in g  th e  
hours he (defendant) w an ts  to  use th e  approach 
to  h is  dock. H e  does n o t w a n t i t  every  day. 
T h is  is  p roved  b y  the  de fendan t’s ow n evidence. 
T he  e ffect o f h is evidence was th a t he opens h is  
dock gates about 100 days in  th e  year. I t  fo llow s 
th a t  on every o th e r day in  th e  year except those 
100 days th e  p la in tif fs  have a c lea r r ig h t ,  w h ich  
o u g h t n o t to  be in te rfe re d  w ith , because th e  defen
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d a n t does n o t use h is  w h a rf fo r  any o th e r p u r 
pose ; and even on these 100 days he does n o t use 
i t  a ll day. A c c o rd in g  to  h is  account, he wants i t  
fo r  tw o  and a h a lf o r th re e  hours  before th e  flood  
t id e  on ly . Therefore , th e  steam er has a r ig h t  to  
be there , as fa r as th e  defendant is concerned, fo r 
a l l  th e  o th e r hou rs  o f th e  day. B u t supposing  i t  
is  ly in g  opposite  th e  de fendan t’s dock gates w hen 
he w an ts  to  dock o r  undock, w hen i t  is asked to  
go o u t o f the  w ay i t  shou ld  do so ; and even w ith 
o u t ask ing , w hen i t  appears th a t a vessel is  com ing  
u p  to  be docked o r undocked. B u t,  s t i l l ,  i t  has a 
r ig h t  to  be there , m o v in g  o u t o f  th e  w ay when i t  
is  im p e d in g  access to  th e  dock. I t  is m ere ly  
ly in g  in  the  r iv e r— a p u b lic  h ig h w a y— fo r  a la w fu l 
purpose , fo r d is ch a rg in g  its  ca rg o ; and, there fo re , 
i t  has a r ig h t  to  be there . T h a t be ing  so, i t  fo llow s 
th a t  the  de fendant had no r ig h t  to  s top the access 
o f  th e  vessel to  its  b e rth . T he  steam c o llie r had a 
r ig h t  to  go to he r b e rth — a r ig h t  to  nav iga te  the 
r iv e r  and to  lie  in  the r iv e r ,  and she had a c lea r 
r ig h t  to  do so tw o -th ird s  o f th e  days in  th e  year, 
and fo r  n in e -te n th s  o f  eve ry  day o f th e  re m a in in g  
days.

N o w  w h a t th e  de fendant has done is  th is  : he 
has stopped h e r g e t t in g  to  h e r b e rth  a t a l l ; he 
has p u t an o b s tru c tio n  in  the  r iv e r  w h ich  p reven ts 
h e r g e t t in g  there  an y  day o f th e  yea r o r  a t an y 
t im e , w h ich  c le a rly  is  w rong . A s  to  th e  w ay th e  
o b s tru c tio n  is  fastened, th a t does n o t m a tte r. T he  
de fendan t h im s e lf sa id i t  was fastened to  th e  w h a rf 
in  such a way, and p u rpose ly  so fastened, th a t the 
p la in t i f f ’s vessel cou ld  n o t ge t up  a t a ll to  he r 
b e rth . I t  was in tended  to  be so. T h a t was c le a rly  
an  ille g a l o b s tru c tio n  in  the  p u b lic  h ig h w a y . I  
need n o t d iscuss th e  exact n a tu re  o f the o b s tru c 
t io n  o r how  i t  was fastened, because i t  was ad 
m itte d  th a t i t  was fastened in  such a w ay as to  
p re ve n t and d id  p re ve n t th e  c o llie r g e t t in g  up. 
T he re fo re  th a t  o b s tru c tio n  was u n la w fu l.

N o w  I  w i l l  no tice  th e  tw o  ju s tif ic a tio n s , o r 
a tte m p te d  ju s tif ic a tio n s , w h ich  were m ade fo r 
p u t t in g  i t  there.

F ir s t  o f a ll i t  was said th a t  i t  was in  fa c t a ra f t  
o f t im b e r  logs w h ich  were used by the  de fendan t in  
b is  business as a re p a ire r  o f ships, and th a t  he bad 
a  r ig h t  to  p u t  h is  logs there . N o w , th a t, in  m y  
op in io n , is no defence a t a ll. Y o u  have no r ig h t  
to  o b s tru c t a p u b lic  h ig h w a y  ; w h e th e r i t  is u se fu l 
to  y o u rse lf o r n o t is  q u ite  im m a te ria l. I t  is  no 
answ er to  say th a t  yo u  use i t  fo r  c a rry in g  on y o u r 
business. The  answ er is  th a t th e  Tham es is n o t a 
t im b e r  pond. Y o u  have no r ig h t  to  m ake th a t  
use o f th e  Tham es w h ich  is a n a v igab le  h ig h w a y . 
N o  d o u b t i t  m ay be done w here i t  does n o t in te r 
fe re  w ith  the  access o f th e  p u b lic — I t  m ay happen 
on o th e r pa rts  o f the r iv e r  w here  i t  does n o t in te r 
fe re  w ith  th e  vessels g o in g  o r re tu rn in g , passing  
o r  repassing, because th e  conservators m ay no t 
in te r fe re  and m ay a llow  yo u  to  m oor t im b e r. B u t 
i t  is  q u ite  p la in  th a t th a t  is  n o t th e  p ro p e r mode 
o f  u s in g  the  h ig h w a y . I t  is  n o t a reasonable use 
o f  th e  h ig h w a y  to  keep y o u r t im b e r  logs the re  fo r 
a lo n g e r tim e  th a n  is  necessary to  ta ke  them  to  
y o u r  dock. Y o n  m u s t n o t keep them  th e re  as a 
reserve to  be used in  the  same m anner as a t im b e r 
dock. T hen  i f  you  do you  m u s t n o t f ix  th e m  in  
such  a w a y  th a t  vessels cannot g e t u p ;  because 
th e  rea l p o in t in  th e  case and  the  g ravam en o f 
th e  charge aga ins t th e  de fendan t is  th a t he p re 
ven ts  th e  access o f the  p la in t i f f ’s vessel.

T h e  o th e r  g ro u n d  o f defence, w h ic h  s tru c k  me as

a v e ry  odd one, was th is , th a t  the  de fendan t knew  
the  p la in t if fs ’ vessel w ou ld  s tay  the re  fo r  a long  
tim e , and th e re fo re  he had a r ig h t  to  o b s tru c t her. 
The  answ er is, he cou ld  n o t know  beforehand th a t i t  
w o u ld  stay the re  so as to  in te rfe re  w ith  h is  r ig h ts , 
because, as I  have said before, the access m ig h t 
have been o b s tru c te d  fo r  tw o -th ird s  of th e  days in  
th e  year, and i t  w ou ld  have been no in ju r y  to  h im  
i f  she d id  n o t s tay an unreasonable t im e ; and 
even on o the r days, how  cou ld  he te ll beforehand 
th a t she was g o in g  to  s tay an unreasonable t im e  i  
She m ig h t  have been th e re  fourteen  hours, s ix 
teen hours, tw e n ty  hou rs , o r  tw e n ty - fo u r  h o u rs ; 
she m ig h t go away m ore th a n  th ree  hours before 
th e  flood, and, there fo re , i t  is im possib le  th a t he 
cou ld  te l l  beforehand th a t she was g o in g  to  stay 
an unreasonable tim e  and in te rfe re  w ith  h is  r ig h ts . 
I t  seems to  me to  be no defence w ha tever as re 
gards the  action , w h ich  in  m y  v ie w  o f th e  law  is a 
p u re ly  undefended action.

N o w  I  come to  th e  co u n te r c la im . I  have 
a lready ru le d  th a t th e  coun te r c la im , as re 
gards damages, m u s t be confined to  th e  period 
p r io r  to  the  date o f the  w r i t ; b u t even i f  ID 
cou ld  be extended to  the  date o f th e  coun te r 
c la im , i t  is a d m itte d  th a t  there  is o n ly  one case, 
and th e y  d id  n o t th in k  th a t  w o r th  p rov ing . 
N o w  th e  coun te r c la im  is  founded, as I  u n d e r
stand, upon  nuisance. I f  even less than  is  alleged 
in  th e  coun te r c la im  were proved , the  defendant 
w ou ld  be e n tit le d  to  succeed on it .  I  do n o t say 
th a t i t  is necessary to  p rove  a case o f danger. I n 
te rfe rence  w ith  reasonable access to  h is  ow n p ro 
p e rty  is, in  m y  op in ion , such a nuisance as w ou ld  
m a in ta in  an a c tio n  by th e  defendant. B u t as a 
good deal o f evidence has been gone in to  upoD tha t 
p o in t o f danger, I  m u s t say th a t in  m y  opin ion, 
a lth o u g h  I  th in k  th e re  was some s lig h t  a d d itio na l 
r is k ,  th e re  was re a lly  n o th in g  o f any im portance  
as regards danger, and I  th in k  th e  defendant s 
ow n conduct shows i t .  H e  is a reasonable man ot 
business, and i f  th e re  had been any serious danger 
he w o u ld  n o t have a llowed the  vessels to  be docked 
and undocked w h ils t the  c o llie r was there . I  th in k  
m ore of m en ’s conduct th a n  o f m en’s opinions. 
B u t,  as regards expense, th e re  was c lea rly  add i
t io n a l expense. The  p la in t if fs  have no  r ig h t  to  
im pose even an a d d itio n a l expense o f tw o  men tq1" 
tw o  o r  th ree  hours  on th e  defendant, i f  th e re  is 
such an a d d itio na l expense; and they  h a v e n o r ig m , 
as I  said before, to  in te rfe re  w ith  h is reasonable 
access, and i f  th is  had  been p roved , I  shou ld  have 
g ive n  the  defendant damages, a lth o ug h , no doubt, 
ve ry  sm a ll damages because the  wages o f th e  two 
a d d itio n a l m en m u s t have been som eth ing  very 
sm a ll. I  shou ld  n o t have g ra n te d  an in ju n c tio n , 
fo r th is  reason, th a t  th e  p la in t if fs  do n o t c la im  a 
r ig h t  to  o b s tru c t. They deny th e  o b s tru c tio n . They 
do n o t c la im  th e  r ig h t  to  keep a vessel there  so as to 
obs tru c t, n o r do th e y  c la im  th e  r ig h t  to  p u t the 
vessel th e re  so as to  o b s tru c t th e  use o f the  whar 
i f  the  defendant eve r uses th e  w h a rf. Therefore 
th e re  is no question  o f r ig h t  to  be tr ie d . T he  on y 
question  between th e  parties  to  be tr ie d , i f  eT* 
dence had been adduced, w ou ld  have been tn 
s im p le  question  o f fa c t as to  w h e th e r o r not upon 
any g iven  day w hen  th e  c o llie r  was there , i t  u> 
n o t m ove ou t o f th e  way, and th e re b y  obstruc ts   ̂
th e  de fendan t in  th e  reasonable use of h is  water ̂  
side p re m ise s ; a question  o f fa c t w h ich  I  am rc j 
lie ved  fro m  g o in g  in to  b y  th e  de fendan t’s couns 
d e c lin in g  to  o ffe r any fu r th e r  evidence.
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T h is  b e in g  th e  sta te  o f th e  m a tte r , a lthough. I  
th in k  th e  de fendant’s co n ten tio n  reasonable to  th is  
e x te n t— th a t  he has a r ig h t  to  say th a t  th e  p la in 
t i f fs  sha ll n o t dep rive  h im  o f a va luab le  p ro p e rty  
W hich belongs to  h im  b y  keep in g  th e ir  co llie r 
opposite  h is  w h a rf fo r  an unreasonable t im e  and 
fo r  an unreasonable purpose  ; s t i l l ,  as he has n o t 
made o u t th a t case a t p resen t— w ha teve r fu tu re  
use he m ay m ake  o f h is  w h a rf I  do n o t know  
i t  appears to  me th a t  he has no g rounds upon 
w h ich  X can g ive  h im  ju d g m e n t on h is  coun te r 
c la im .

S o lic ito rs : l i a r  cou rt and  i l la c a r th u r ;  M arlcby, 
T a rry ,  and Stew art.

A D M IR A L T Y  D IV IS IO N .
Reported by J. F. A s p in a l i, and F. W. E a ik e s , Esars.,

Barris ters-a t-Law .

M arch  24 and A p r i l  17, 1877.
The Franconia.

C o llis ion— L o rd  C am pbell's  A c t— A c tio n  in  rem  
J u ris d ic tio n .

The H igh. C ou rt o f  Justice (A d m ira lty  D iv is io n )  
has ju r is d ic t io n  to e n te rta in  an  action  in  ren t 
brought by the persona l representatives o f  a de
ceased person h ille d  by the negligence o f  those on 
board a  fo re ig n  sh ip  in  a  co llis ion  between tha t 
sh ip  and a  B r it is h  sh ip  on the h igh  seas below  
high  w a te r m arh.

T h is  was action  b ro u g h t b y  A n n  Je ffre y , 
the w idow  aud a d m in is tra tr ix  o f Joh n  Je ffre y , de
ceased, la te  a m a rin e r on board th e  steam ship  
S tra thc lyde., aga inst th e  F ra n c o n ia  to  recover 
damages fo r loss o f h is  clo thes and e ffects and 
com pensation fo r the  in ju r y  susta ined by  the  
P la in tif f  by reason o f h is  death, re s u lt in g  fro m  a 
co llis io n  between th e  tw o  vessels. A s  appeared 
from  a ffid a v its  f ile d  on behalf o f th e  defendants, 
the co llis ion  to o k  place in  the  S tra its  o f D o ve r, 
about tw o  m iles aud a h a lf  fro m  th e  E n g lis h  
Coast o ff D o ve r, and consequently  below  h ig h  
Water m a rk  on th a t coast. The  f u l l  facts o f the 
co llis ion  w i l l  be found repo rted  in  The F ra n c o n ia  
(ante, p. 2 95 ; 35 L .  T . Rep. N . S. 360), Beg. v. 
R eyn  (L . Rep. 2 E x . D iv .  63). T he  w r i t  was issued 
in  r tm  aga ins t the  F ra n c o n ia  c la im in g  damages 
as before m entioned. A n  ac tion  had p re v io u s ly  
been b ro u g h t and decided in  th is  d iv is io n  aga inst 
the  F ra n c o n ia  in  respect o f th e  loss o f th e  S tra th - 
clyde and he r cargo (see ante, p . 295 ; u5 L .T .  Rep. 
N .S . 360), and the F ra n c o n ia  was thenre leasedupon  
ca ll upon te rm s  th a t 81. pe r to n  o f the  reg is tered 
tonnage o f th e  F ra n c o n ia  should be pa id  in to  c o u rt 
to  answer damages fo r  loss o f cargo th a t  ba il 
shou ld  be g ive n  in  tw o  o th e r actions th e n  
P end ing ; a iu l, th ird ly ,  th a t  th e  so lic ito rs  fo r 
the owners o f th e  F ra n c o n ia  shou ld  g ive  an 
u n d e rta k in g  to  appear and g ive  b a il in  any ac tion  
0 r.actions fo r  loss c f  life  o r  persona l in ju r y  w h ich  
f l i g h t  be in s t itu te d  b y  th e  th e n  p la in t if f  s so lic i- 

o r pay in to  c o u rt 71. pe r to n  in  a d d itio n  to  
me 81. pa id  in  as aforesaid, bub w ith o u t p re jud ice  
\ f'J any ob jec tion  w h ic h  m ig h t  be ta ke n  to  the  
Ju risd ic tion  o f th e  c o u rt o r c la im s fo r loss o f life  
?r  Personal in ju r y .  I t  was consequently a d m itte d  
uy th e  defendants th a t, a lth o u g h  the  vessel had 
u o t been a rres ted  in  th is  ac tion , th e  p resen t p ro 
ceedings m u s t be tre a te d  as i f  th e  sh ip  was under 
a rrest and th e  a c tio n  was re g u la r ly  in  rem, aud

th e  defendants in  th e  coarse o f th e  a rg u m e n t 
agreed to  g ive  b a il in  th e  action  in  pursuance of 
th e  u n d e rta k in g .

A f te r  the  w r i t  had been issued and  served upon 
th e  de fendants ’ so lic ito r, and before any p lead ings, 
th e  case came before  th e  c o u rt upon m o tio n  b y  th e  
defendants to  set aside so m uch  o f th e  w r i t  as 
c la im ed damages fo r loss o f life .

P h ill im o re  (B e n ja m in , Q.C. w ith  h im ) in  su p 
p o rt o f th e  defendants’ m otion .— The H ig h  C o u rt 
o f Ju s tice  has no ju r is d ic t io n  to  enforce proceed
in g s  in  rem , w h ich  cou ld  n o t have been enforced 
b y  some c o u rt e x is tin g  p r io r  to  th e  Ju d ica tu re  
A c ts  1873 and 1875, and b y  these A c ts  am alga
m ated  w ith  th e  H ig h  C o u rt. _ The  Ju d ic a tu re  
A c ts  g ive  no g re a te r ju r is d ic t io n  than_ exis ted 
before except in  a fe w  instances n o t m a te r ia l here. 
N o  c o u rt ever exercised ju r is d ic t io n  i n  rem  p r io r  
to  the  Ju d ica tu re  A c ts  except the H ig h  C o u rt o f 
A d m ira lty ,  and th a t co u rt neve r cou ld  have exe r
cised ju r is d ic t io n , o r have been supposed to  exercise 
it ,  in  actions fo r  loss of l ife  and persona l in ju ry  
before the  passing o f th e  A d m ira lty  C o u rt A c t  1861 
(24 V ie t .  c. 10), w h ich  b y  sect. 7 gave “  ju r is d ic t io n  
ove r any c la im  fo r  damage done by any sh ip  ”  to  
be exercised (sect. 35) e ith e r in  personam  o r in  
rem- The  ju r is d ic t io n  of a l l  E n g lis h  co u rts  iu  
such c la im s was created b y  L o rd  C am pbe ll s A c t  
(9 &  10 V ie t .  o. 93) in  1846, and i t  d id  n o t a t th a t 
tim e  e x is t in  the  A d m ira lty  C o u r t ; and as L o rd  
C am pbe ll's  A o t expressly prov ides th e  mode in  
w h ich  damages are to  be recoverable, and th a t 
mode is inco n s is te n t w ith  th e  then  e x is tin g  A d m i
r a l ty  p ractice , i t  m ay be fa ir ly  assumed th a t  L o rd  
C a m pb e ll’s A c t  gave the  A d m ira l ty  no such ju r is 
d ic tio n . T hen  do th e  w ords “  dam age done b y  any 
s h ip ”  in c lu d e  loss o f l ife  and personal m yury  ? 
E ven  i f  th e y  do, i t  is su b m itte d  th a t  th e  ju r is d ic 
t io n  shou ld  n o t be exercised in  rem , b u t in  p e r
sonam  ; b u t  the  class o f damage is  n o t w ith in  the  
section. A c c o rd in g  to  the  decisions o f th e  H ig h  
C o u rt o f A d m ira lty ,  the  w o rd  “  damage ”  no d o u b t
inc ludes personal in ju r y  :

The Sylph, L. Rep. 2 Adm. & Eec. 24 ; 17 L. T. Rep.
N. S. 519 ; 3 Mar. Law Cas. O. S. 37 :

The Beta, L. Rep. 2 P. C. 447 ; 20 L. T. Rep. N. S.

and even fo r  loss o f life  :
The Guldfaxe, L. Rep. 2 Ad. & Eec. 325 ; 19 L. T. Rep.

N. S- 748 ; 3 Mar. Law Cas. O. S. 201 ;
The Explorer, L. Rep. 3 Ad. 359 ; 23 L. T. Rep. N. S. 

405 ; 3 Mar. Law Cas. O. S. 507.
T here  is  a d is t in c tio n  between th e  tw o  classes 
o f case, because in  c la im s fo r  loss o f l ife  th e  
ju r is d ic tio n  is  p u re ly  s ta tu to ry , w h ils t  th e  c la im s 
fo r personal in ju r y  are com m on la w  r ig h ts . 
The E xp lo re r (u b i sup.) w e n t up  to  the  P r iv y  
C ounc il, b u t th a t cou rt, upon  th e  question  of 
ju r is d ic t io n  b e in g  raised, in t im a te d  th a t  th e  
p ro p e r course in  such a case was fo r  the 
defendants to  m ove fo r  a p ro h ib it io n , and d irec ted  
th e  case to  stand over fo r  th a t purpose. T he  
p la in t if fs  then  w ith d re w  th e ir  c la im s fo r  loss 
o f life . O n the  o the r hand, th is  question  has 
been expressly  ra ised  and decided b y  th e  
C o u rt o f Queen’s Bench ; and th e  C o u rt o f 
A d m ira lty  was p ro h ib ite d  fro m  e n te r ta in in g  a 
c la im  fo r loss o f  l i fe  (S m ith  v. B row n , L .  R ep. 
6 Q .B. 729; 24 L .  T . R ep. N .S . 808; 1 A sp . M a r. 
L a w  Cas. O. S. 56) ; and a lth o u g h  th a t  exact ques
t io n  has n o t been aga in  raised, th a t  decision has 
been approved in  the  fo llo w in g  cases :



416 MARITIME LAW CASES.

A d m .] T h e  F k a n c o n ia . [ A d m .

James v. The London and South-Western Railway
Company, L. Rep. 7 Ex. 195; 26 L. T. Rep. N. S.
187 ; 1 Asp. Mar. Law Can. 228 ;

Simpson y. Blues, L. Rep. 7 C. P. 290; 26 L. T. Rep.
N. S. 697 ; 1 Asp. Mar. Law Cas. 360;

Gunnestad y. Price, L. Rep. 10 Ex. 65 ; 32 L. T . Rep.
N.S. 499; 2 Asp. Mar. Law Cas. 545; 

and has been d isapproved  in  one o n ly , v iz  , Cargo  
v . Argos  (L . Rep. 5 C. P. 134 : 28 L .  T . Rep. N . S. 
77 ; 1 A sp . M a r. L a w  Cas. 519) in  the  P r iv y  
C ounc il. The  re s u lt o f the  a u th o rit ie s  is, th a t  The  
G uldfaxe  (u b i sup.) is  the o n ly  case in  s u p p o rt o f 
th e  ju r is d ic t io n  asked fo r, and th a t was d issented 
fro m  by th e  Q ueen’s Bench, in  S m ith  v. B ro w n  
(u b i sup.). T he  c o u rt o u g h t to  fo llo w  th e  la t te r  
decision.

B u tt,  Q.C. and F .  C. C larkson, fo r  th e  p la in t if f ,  
contra .— T he question  has a lready been exp ress ly  
decided b y  the H ig h  C o u rt o f A d m ira lty  in  The 
G uld faxe  (ub i sup.), and th e  rea l p o in t here  is 
w h e th e r the  c o u rt w i l l  consider th a t  th a t  a u th o 
r i t y  is  o v e rru le d  b y  S m ith  v. B ro w n  (u b i sup.). 
The  la t te r  case tu rn e d  e n tire ly  on th e  m ean ing  
o f th e  w o rd  “  damage ”  in  the  A d m ira lty  C o u rt 
A c t  1861, sect. 7, w h ic h  the  C o u rt o f Queen’s 
B ench  he ld  to  mean damage to  p ro p e rty  o n ly , and 
n o t damage to  p e rso n ; and th is  be ing  the  ra tio  
decidendi, the  Queen’s Bench h e ld  th a t they , s it t in g  
in  p ro h ib it io n , m u s t o ve rru le  th e  decis ion o f the  
P r iv y  C ounc il in  The B eta  (u b i sup.), w here 
i t  was decided th a t  “  damage ”  inc luded  personal 
in ju ry .  W h ic h  decis ion is to  be fo llow ed  ? I t  is 
c lear th a t  i f  “  damage,”  as used in  th a t section, can 
be shown to  mean damage to  person, the  Queen’s 
B ench w ere  w rong. N ow , in  o rd in a ry  speech, 
“ dam age ”  c lea rly  inc ludes damage to  person, and 
in  th e  d ic tio n a rie s  i t  is g ive n  as synonym ous w ith  
“ in ju r y , ”  “ h u r t , ”  “ d e tr im e n t,”  and “ loss.”  
A g a in , in  S m ith  v. B ro ivn  (ub i sup.), i t  is said th a t 
“ d a m a g e ”  does n o t in c lu d e  in ju r y  to  th e  p e r
son, because “  the  L e g is la tu re  in  tw o  recen t 
acts in  p a r i  m a te ria , bo th  h a v in g  reference to  
th e  l ia b i l i t y  o f sh ipow ners in  respect of in ju r y  o r 
dam age, nam ely, th e  M erch a n t S h ip p in g  A c t  
1854 (17 &  18 Y ic t .  c. 104), and th e  M erch a n t 
S h ip p in g  A c t  A m e n d m e n t A c t  1882 (25 &  26 Y ic t .  
c. 63), has, in  a series o f sections, ca re fu lly  
observed th is  d is t in c tiv e  phraseo logy, speak ing  in  
d is t in c t te rm s in  th e  same section o f loss o f life  
and  personal in ju r y  on the  one hand, and loss o r 
dam age done to  sh ips goods o r o th e r p ro p e rty  on 
th e  o th e r ; and in  these A c ts  the  te rm  “  damage ”  is 
now here used as app licab le  to  in ju r ie s  done to  th e  
person— i t  is  app lied o n ly  to  p ro p e rty  and in a n i
m ate  th in g s . N o w  th is  is  n o t an accurate re p re 
sen ta tion  o f th e  p rov is ions o f the  M e rch a n t 
S h ip p in g  A c ts . N o  d onb t i t  is  so in  sect. 504 o f 
th e  M erch a n t S h ip p in g  A c t  1854, and in  sect. 54 
o f  th e  M erch a n t S h ip p in g  A c t A m e n d m e n t A c t  
1862; b u t  in  sect. 505 o f th e  M e rch a n t S h ip p in g  
A c t  1854, th e  w ords “ loss o r dam age ”  are used 
as in c lu d in g  loss o f life  and persona l in ju r y  as 
w e ll as damage to  goods ; b y  sect. 515 “ a ll sums 
o f  m oney paid fo r  o r  on account o f any loss o r 
damage in  respect w hereo f the  l ia b i l i t y  o f the  
ow ners o f any sh ip  is lim ite d  ”  are to  be accounted 
fo r  between the  o w n e rs ; here the  w ord  
“ lo s s ”  c le a rly  does n o t in c lu d e  persona l in ju ry ,  
and as th e  sections e q u a lly  c le a rly  cover a l l  
the  classes o f in ju ry  re fe rre d  to  in  th e  p re 
v io u s ly  m en tioned  sections, hence the  w o rd  
“ dam age”  m ust, in  sects. 505, 515, be ta ke n  
to  inc lude  pe rsona l in ju r y .  A g a in , i t  m u s t be

assumed th a t  th e  L e g is la tu re  in  passing the 
A d m ira l ty  C o u rt A c t  1861, an A c t  dea ling  ex
c lu s iv e ly  w ith  the A d m ira lty  C o u rt, in te n tio n a lly  
used w ords in  the  sense in  w h ich  th e y  were o r
d in a r ily  used in  th e  H ig h  C o u rt o f A d m ira lty ,-  
and th a t  th e  w o rd  “  damage,”  h a v in g  a special 
m ean ing  in  th a t c o u rt, the  L e g is la tu re  used i t  
w ith  th a t  special m eaning. N o w  in  the  A d m ira lty  
C ou rt, th e  w o rd  “  damage ”  inc luded  n o t o n ly  th e  
damage to  p ro p e rty , b u t  also persona l in ju ry -  
The Ruckers  (4 C. Rob. 73) was a s u it  in s t itu te d  by 
a passenger aga inst the  m aste r o f the  sh ip  fo r  an 
assau lt on the  h ig h  seas, and in  g iv in g  ju d g 
m en t L o rd  S tow e ll said, “  I n  th is  case the  person 
b r in g in g  th e  action  is  described  as a pcssenger, 
and th e  action  is  in  a cause o f da m a g e ;”  c learly  
show ing  th a t “  damage ”  in c lu d e d  personal in ju ry . 
The  A d m ira lty  C o u rt A c t  1861 was passed fo r  the 
express purpose o f e n la rg in g  th e  ju r is d ic t io n  and 
o f g iv in g  rem edies w here none exis ted p re v ious ly  ; 
hence, as a m a tte r  o f p u b lic  po licy , i t  is  a fa ir  
in fe rence  th a t  i t  was in te n de d  to  g ive  th is  ju r is 
d ic tio n . M oreover, unless i t  is  he ld  th a t the 
c o u rt has ju r is d ic t io n  in  rem  in  th is  case 
th e  p la in t if f  w i l l  be abso lu te ly  dep rive d  of 
a ll rem edy ; because the  owners o f the  sh ip , being! 
a fo re ig n  com pany dom ic iled  abroad, no w r i t  can 
be served upon them  o u t o f the  ju r is d ic t io n  under 
th e  ru les  of the  S uprem e C o u rt, O rde r X I . ,  ru le  1, 
unless th e  act . . . fo r  w h ich  damages are sought 
to  be recovered was . . . done . . . w ith in  the
ju r is d ic t io n ;”  and i t  has been h e ld  th a t a place 
on th e  h ig h  seas below  h ig h  w a te r m a rk  is n o t 
w ith in  the  ju r is d ic t io n  : (Reg. v. K eyn , L . Rep. 2 
E x . D iv . 13), and th is  decis ion has been fo llow ed 
b y  the  C o u rt o f Com m on Pleas, w ho  set aside an 
o rd e r made fo r  the  service o r  no tice  o f w r i t  M* 
personam  o u t o f th e  ju r is d ic t io n  in  a s im ila r  action  
b ro u g h t aga inst th e  owners o f th e  F ra n co n ia , w ho 
are now  m o v in g  to  set aside the  w r i t  in  th is  
action . The  cou rt, as we subm it,' shou ld  fo llow  
th e  P r iv y  C ounc il ra th e r than  th e  Queen’s Bench, 
in  case o f a c o n flic t o f decisions : and as The Bet® 
(u b i sup.) lays dow n th a t th e re  is a r ig h t  of action 
i n  rem , o r case o f persona l in ju ry ,  the re  m ust also 
be th e  r ig h t  in  ease of loss o f life . I f  the re  is any 
d if f ic u lty  about th e  case n o t be ing  t r ie d  by ju r y  m  
th is  d iv is io n , the re  is now  pow er to  send any case 
fo r  t r ia l  by  ju r y  u n d e r the  Ju d ica tu re  A c ts  and the  
ru le s  the reunder. I t  is m oreover clear th a t the L e 
g is la tu re  deemed the  H ig h  C o u rt o f A d m ira lty  a 
p roper t r ib u n a l to  exercise such ju r is d ic t io n  
m any cases, because b y  sect. 13 o f toe 
A d m ira lty  C o u rt A c t  1861, i t  is p ro v id e d  th a t 
“  W h e n e ve r any sh ip  o r vessel, o r the  proceeds 
the reo f, are under a rre s t o f th e  H ig h  C ourt 
o f A d m ira lty ,  the  c o u rt sha ll have the  same 
powers as are con fe rred  upon the  H ig h  C o u rt o 
C hancery in  E n g la n d  b y  th e  n in th  p a r t  o f the 
M erch a n t S h ip p in g  A c t  1854;”  th a t is to  say> 
th a t th e  c o u rt acqu ired  ju r is d ic t io n  under the 
M e rch a n t S h ip p in g  A c ts  to  l im i t  th e  l ia b il ity  
o f sh ipowners, and w here necessary (unde r sec 
514 o f  th e  A c t  o f 1854) to  ascertain the am oun t o j 
damages payable in  respect o f loss o f life  ;in 
psrsona l in ju r y ,  and  to  d is tr ib u te  th e   ̂sa®0 
am ong th e  severa l c la im ants. So th a t i f  t 00 
defendants h a d  come to  th is  decision w h ils t  the
sh ip  was u n d e r a rre s t in  the  fo rm e r action, and
had  sought to  l im it  th e ir  l ia b il i ty ,  th e  cour 
w ou ld  have had to  assess th e  am oun t of t " 0 
damage susta ined by  th e  defendants, in  efts0
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do th a t  to  w h ich  the  defendants are now  
o b je c tin g . [Sir E. Phillimore.—T h a t a rg u m e n t 
seems to  dispose o f any co n ten tio n  as to  the 
capacity o f th e  m ach ine ry  o f th e  c o u rt to  e n te rta in  
such c la im s .] T he  Queen’s Bench, in  S m ith  v . 
Crown  ( i th i sup.) seem to  suggest th a t  th e  a tte n 
tio n  o f th e  P r iv y  C ounc il in  The B eta  (u b i sup.) 
Was no t ca lled to  th e  above-m entioned p o in ts ; b u t 
th is  is c le a rly  a m is take , as appears fro m  the
re p o rt (L .  E ep . 2 P . C. 447). T he  decisions o f 
’ ha t t r ib u n a l have a lw ays been trea ted  w ith  the  
u tm o s t reBpect b y  th e  cou rts  of com m on law , and 
in  m any cases have been fo llow ed  in  pre ference to  
common la w  decisions. See

The General Steam Navigation Company v. The 
B ritish  and Colonial Steamship Company,L .  E ep .
3 E x  330 ; 19 L. T .  E e p . N .  S. 357 ; 3 Mar. Law 
Cas. O . S, 168, 237.

P h ill im o re ,  in  re p ly .
C u r adv v u lt.

■April 17.—-S ir E . P h illim o r e .— I n  th is  case A n n  
lo tte ry^  th e  w idow  and a d m in is tra tr ix  o f James 
Jeffery, deceased, c la im s th e  sum  o f 1000Z. aga ins t 
t ile  steam ship o r vessel F ra n co n ia , fo r  damages 
[o r th e  dea th  o f th e  said James Je ffe ry  and loss of 
h is goods, occasioned b y  a co llis io n  w h ic h  to o k  
Place in  th e  S tra its  o f D ove r between th e  F ra n -  
c°n ia  and th e  S tra thc lyde , on w h ic h  he was a 
n ia rine r, in  the  m o n th  of F e b ru a ry  o f la s t year, 
Ihe c o llis io n  be ing  caused by the  neg ligence of 
those on b u a rd  th e  F ra n co n ia . T he  defendants, 
the owners o f th e  F ra n co n ia , now  m ove 111e co u rt 
t °  set aside so m uch  o f th e  w r i t  o f sum m ons issued 
ln  th is  a c tio n  as c la im s damages fo r  loss of lifc._

I t  is n o t d isp u ted  th a t the  c o u rt has ju r is d ic t io n  
[ °  fa r as damages fo r  the loss o f g o o d s  are concerned, 
hu t tw o  questions appear to  be raised in  these p ro 
ceedings : F irs t ,  “ W h e th e r  the  co u rt can e n te rta in  
an action  fo r  damages on account o f th e  death  o f a 
Party ? and, secondly, “  w h e th e r th e  c la im a n t m ay 
Proceed in  rem , th a t is , aga inst th e  sh ip , fo r  such 
damages.”

The sh ip  was n o t arrested  in  th is  action, 
hu t w hen she was arrested in  ooher actions, i t  
^a s  agreed th a t  she shou ld  be released on ce rta in  
Ic rm s, w h ic h  made i t  necessary fo r  the  defendants 
to  appear and g ive  b a il in  th is  action . These te rm s 
W ere: F irs t ,  “  81. pe r to n  to  be pa id  in to  co u rt fo r  
8h ip ;  secondly, b a il in  tw o  o th e r actions ; and, 
[h ird ly ,  to  appear and g ive  b a il in  every  action  fo r  
mss o f life , persona l in ju r y . ”  T he  case is  to  be 
considered as i f  th e  sh ip  was u n d e r a rres t, and th e  
Proceedings w ere in  rem , th e  r ig h t  be ing  reserved 
1° contest th e  ju r is d ic tio n .

The  7 th  section o f th e  24 V ie t .  c. 10 o f the 
A d m ira lty  J u r is d ic tio n  A c t  is  as fo llow s : “  The  
V 'g h  C o u rt o f A d m ira lty  sha ll have  ju r is d ic 
tio n  over any c la im  fo r  damage done by any 
fh ip .”  T he  cons tru c tio n  o f th is  section has 
be . . . .  ’“ Cen the  su b je c t o f m uch  lit ig a t io n , and, u n fo r
tuna te ly , o f c o n flic t in g  decisions. The  9 th  &  10 th  
V ‘c ti c. 93, and 27 and 28 V ie t .  c. 95, s. 2, f irs t  
created the  r ig h t  o f ac tion  a t com m on la w  lo r com 
pensating th e  fa m ilie s  o f persons k ille d  by acci- 
?,e.nti These A c ts  d id  n o t con fer ju r is d ic t io n  in  
his m a tte r  upon  th e  H ig h  C o u rt o f A d m ira lty .  

j 6 is the  7 th  section o f th e  24 V ie t.  c. 10, to  w h ich  
1 have ju s t  re fe rre d , w h ioh  confers, i f  any A c t  does 
confer, such ju r is d ic t io n  upon th a t court.

I  th in k  i t  r ig h t  to  observe in l im in e  th a t  in  ce rta in  
cases i t  is c lear th a t th e  C o u rt o f A d m ira lty  w ou ld  

ave ju r is d ic t io n  to  aw ard  and  d is tr ib u te  damages in
Vol. in ., n .s.

consequence fo r  loss o f l i fe  o r pe rsona l in ju r y  
happen ing  in  a co llis ion . T he  M erch a n t S h ip p in g  
A c t  1854, s. 514, g ives ju r is d ic t io n  in  such a m a tte r 
to  the  C o u rt o f C hancery and o th e r courts , and the  
A d m ira lty  C o u rt A c t  of 1861, s. 13, confers the same 
ju r is d ic t io n  on th e  H ig h  C o u rt o f A d m ira lty  when 
th e  sh ip  o r  proceeds are under a rre s t; and, as 1 ob
served  in  th e  case o f The G uld faxe (ub i sup ), i t  is 
c lea r the re fo re  th a t, i f  in  th is  v e ry  case of damage 
the re  had been several c la im ants, in c lu d in g  th e  pre
sent p la in t if f ,  and i f  th e  de fendant had in s t itu te d  a 
s u it  in  th is  c o u rt fo r  th e  purpose o f l im it in g  the  
am o u n t of h is  l ia b il i t y ,  and fo r  the d is tr ib u t io n  of 
such am oun t ra te a b ly  am ongst the  c la im ants , i t  
w o u ld  have been th e  d u ty  o f th e  c o u rt to  have 
en te rta ined  th e  su it.

I  w i l l  now b r ie fly  re fe r to  th e  p r in c ip a l j  udgm ents 
on th is  subject. I n  the  case o f The S y lp h  (3 
M a r. L a w  Cas. O. S. 37), decided in  1867, I  ru led  
fo llo w in g  th e  o p in io n  o f D r . L u s h in g to n , th a t 
th is  co u rt had ju r is d ic t io n  u n d e r the  A d m ira lty  
C o u rt A c t ,  to  e n te rta in  a cause fo r personal 
damage done by a sh ip , and I  stated m y  reasons. 
T h is  iu d g m e n t was n o t appealed from . I n  tne 
fo llo w in g  year, 1 8 6 8 ,1 again had reason to  con
s ide r the  question  in  The G u ld faxe  (3 M a r. L a w  
Cas. 0 .  S. 301), and  stated m y  reasons a t le n g th  
fo r co ns ide ring  th a t  th e  c o u rt had ju r is d ic tio n  to  
en te rta in  a s u it fo r  th e  recove ry  o f damages 
b v  personal represen ta tive  o f a person k il le d  in  a 
c o llis io n  betw een tw o  vessels. I n  1869, in  the  case 
o f The B eta  (L .  Eep. 3 P . C. 447), I  again he ld  th a t 
th is  c o u rt had ju r is d ic t io n  in  a cause o f damage 
in s t itu te d  aga inst a sh ip  fo r  personal damage. 
F ro m  th is  ju d g m e n t, an appeal was presented to  
th e  P r iv y  C o u n c il in  1869, and th a t cou rt, consis t
in g  o f L o rd  E o m illy ,  S ir  W . E rie , S ir  James Col- 
v ile , and S ir  Joseph N a p ie r, said th a t th e  w ords o f 
the  7 th  section of the  A d m ira lty  C o u rt J u ris d ic 
t io n  A c t  w h ic h  had been re fe rre d  to  c le a rly  in 
c lude  every possible k in d  o f damage. P ersonal in 
ju r ie s  are undoub ted ly  w ith in  th e  w o r d ‘ damage 
done by any sh ip . The case o f The S y lp h  (ub i 
sup.), w h ich  had been re fe rre d  to , and m  w h ich  i t  
was so held, has n o t been appealed fro m . In  
1870, in  the  case of The E xp lo re r  (3 M a r. L aw  
Cas O. S. 507) I  en te rta ined  the  s u it  b ro u g h t 
aga inst a fo re ig n  sh ip  by th e  personal represen
ta tive s  o f a person k il le d  in  a co llis ion . There 
was, I  believe, an appeal to  th e  P r iv y  C ouncil, 
b u t  i t  was never prosecuted. ,

I f  th e  cases on th is  sub jec t ended here, l  
shou ld  have no d if f ic u lty  in  re -a ffirm m g  th e  
p r in c ip le  la id  dow n b y  D r . L u s h m g to n , m yself, 
and the  P r iv y  C o u n c il; b u t in  th e  case ot 
The B la ck  S w an  (S m ith  v . B ro w n , 1 A sp . M ar. 
La w  Cas. 56), in  1871, w here  in ju r y  and death 
had been caused by  co llis io n  a t sea, and the  
s u it  had  been en te rta ined  b y  th e  co u rt, and 
a p p lica tio n  was made to  th e  C o u rt o f Q ueens 
Bench fo r  a p ro h ib it io n , w h ich  was g ran ted , 
I  need n o t say th a t to  such a c o u rt i t  is m y 
in c lin a tio n , as w e ll as m y  d u ty , to  pay th e  
h ig h e s t possib le resp e c t; b u t th e  u n fo rtu n a te  
co n flic t between th is  ju d g m e n t and th a t  o f 
th e  P r iv y  C ounc il, compels m e to  consider the  
c ircum stances a tte n d in g  i t ,  and th e  g rounds 
upon w h ich  i t  was fo rm ed . T he  case was heard 
before C o ckb u rn .C .J . H annen, J .a n d  B la ckb u rn , J. 
The  la tte r  lea rned  ju d g e  said : “  I  have en te r
ta in e d  doubts  in  th is  case n o t a lto g e th e r rem oved, 
b u t  w h ich  are n o t s tro n g  enough to  m ake me d is-
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sent fro m  th is  ju d g m e n t, o r even to  m ake me 
to  re q u ire  fu r th e r  tim e  fo r  cons idera tion .”  The 
L o rd  C h ie f Ju s tice  and H annen, J., considered 
the  question  one o f considerable d if f ic u lty ,  b u t 
decided in  fa vo u r o f th e  p ro h ib itio n . I t  appears 
to  me th a t th e  m a in  g round-—I  w i l l  n o t say the  
ra t io  decidendi— of the  L o rd  C h ie f Jus tice ’s ju d g 
m e n t was th a t th e  w ord  “  damage ”  was used 
w ith  reference to  m isch ie f done to  p ro p e rty , 
and n o t to  in ju r ie s  done to  th e  pe rson ; and 
h is  L o rd s h ip  said “  th a t th e  d is t in c tio n  is 
n o t a m a tte r  o f mere ve rb a l c r it ic is m , b u t is 
o f  a s u b s ta n tia l characte r, and necessary to  
be a ttended to , is  apparen t fro m  th e  fa c t th a t the 
L e g is la tu re  in  tw o  recen t A c ts  in  p a r i  m ate ria , 
b o th  h a v in g  reference to  th e  l ia b i l i t y  o f shipowners 
in  respect o f in ju r y  o r damage, nam ely, th e  M e r
chan t S h ip p in g  A c t  1854 (17 &  18 V ie t.  c. 
104, p a rt ix .) , th e  M erch a n t S h ip p in g  A c t 
A m e n d m e n t A c t  1862 (25 &  26 V ie t.  c. 63, 
sect, 54), has, in  a series o f sections, care
fu l ly  observed th is  d is t in c tiv e  phraseology, speak
in g  in  d is t in c t te rm s  in  th e  same section of 
loss o f l ife  and personal in ju r y  on th e  one hand, 
and loss and damage done to  sh ip , goods, o r o ther 
p ro p e rty , on th e  o ther. In  these A c ts  the  te rm  
‘ dam age ’ is now here used as app licab le  to  
in ju r ie s  done to  th e  pe rson ; i t  is  app lied  o n ly  to  
p ro p e rty  and inan im a te  th in g s . W e  see no reason 
to  suppose th a t the  L e g is la tu re , in  u s in g  the  te rm  
in  th e  enactm ent we are cons ide ring , had lo s t s ig h t 
o f the  d is t in c tio n  u n ifo rm ly  observed in  the 
p reced ing  s ta tu tes .”  T he  M erch a n t S h ip p in g  A c t 
con ta ins  no less than  548 sections ; and I  ve n tu re  
to  th in k  th a t a close inspection  o f th e  language o f 
th e  various clauses w i l l  show th a t th is  sharp d is 
t in c t io n  between “ dam age ”  and “ i n ju r y ”  can 
h a rd ly  be m a in ta in e d ; b u t. as was a d m itte d  b y  the 
counsel fo r  th e  defendant, “  dam age”  and “ in ju r y ”  
are sometim es in te rchangeab ly  used; c e rta in ly , in  
the  527th section “ in ju r y  to  p ro p e rty  ”  is  spoken 
of, and in  sects. 505 and 515 the  w ords “  loss o r 
damage ”  m ust a p p ly  to  a l l  the  cases m entioned in  
sect. 504, am ong w h ich  are  loss o f life  and personal 
in ju ry .

I t  is  also to  be observed th a t th e  C o u rt o f 
Queen’s Bench seem to  d is tin g u is h , in  fine, 
between the  d iffe rence  o f respect due to  the 
J u d ic ia l C om m ittee  of th e  P r iv y  C ounc il as an 
appella te  tr ib u n a l and th a t  due to  i t  in  a question 
of p ro h ib it io n . I t  is  in  the  fo rm e r characte r th a t  I  
have to  consider i t .

I t  is n o t im p rope r, perhaps, to  re m a rk  in  th is  
place th a t  th e  H ig h  C o u rt o f A d m ira lty  had 
ju r is d ic t io n  in  a m a tte r o f persona l assau lt com 
m it te d  on th e  h ig h  seas b y  a m aster upon a pas
senger. The  a c tio n  in  such a s u it  was a lways 
described as in  a “ cause o f damage.”  T he  decision 
o f L o rd  S tow e ll on th is  sub jec t w i l l  be found  in  
th e  case o f The Buchers  (4 Bob. 76).

L a s tly , I  th in k  i t  w o r th y  o f cons ide ra tion  th a t 
the 7 th  and 13 th  sections o f the  A d m ira lty  C o u rt 
J u r is d ic tio n  A c t  m u s t be read toge the r, and  then  
the  re s u lt is th a t  the H ig h  C o u rt o f A d m ira lty  has 
ju r is d ic t io n  over any c la im  fo r  damage done by  
any sh ip , and th a t, w he reve r any sh ip  o r the  p ro 
ceeds are u n d e r a rres t in  th a t cou rt, i t  has the 
same ju r is d ic t io n  th a t  th e  c o u rt o f C hancery has 
by th e  M erch a n t S h ip p in g  A c t, to  w h ic h  I  have 
a lready adverted  in  the  b e g in n in g  o f th is  
ju d g m e n t.

U pon  the  w hole, I  th in k  i t  m y  d u ty  to  adhere to

th e  decision o f the  P r iv y  C ounc il, and to  re jec t the 
m otion.

S o lic ito rs  fo r  th e  p la in t if f ,  O e lla tly , Son, and 
W harton . S o lic ito rs  fo r  th e  de fendant, Stohes, 
Saunders, and Stohes.

A p r i l  10 and  17, 1877. 
T he  A nekoid .

M a te r ia l men— E q u ip m e n t— B r it is h  sh ip — L ie n —' 
P urchaser w ith  notice— D em urre r.

A  m a te r ia l m an, who supplies stores and  m ate ria ls  
f o r  the equipment o f  a B r i t is h  sh ip , h a v in g _ no 
m a ritim e  lie n , cannot enforce h is  c la im  a g a in s t  
the ship in  the hands o f  a subsequent pu r ‘ 
chaser thereof, even though such purchaser has 
notice a t the tim e o f  purchase tha t the c la im  
s t i l l  u n p a id .

T h is  was an action  b ro u g h t b y  D a n ie l Jones, s 
m erchan t, o f Swansea, in  rem  aga inst th e  B r it is h  
vessel A n e ro id  to  recover, as appeared by  the 
dorsem ent on th e  w r it ,  “  2211. 16s. 2d. fo r the  p»r t  
eq u ip m e n t and re p a ir  o f th e  vessel A n e ro id  a t the 
p o rt o f Swansea between the  24 th  Oct. 1874 and 
th e  3rd  Dec. 1874.”  Appearances were entered 
and b a il g iven  on behalf o f  A b ra h a m  H o p k in s , as 
p a r t  ow ner, and T . B . D av ison , as ano the r par t
ow ner.

The  p la in t if f ’s s ta tem ent o f c la im  was, so fa r a8 
m a te ria l, as fo llow s :

1. T h e  Aneroid  was a nd  is  a b r ig a n tin e  b e lo n g in g  t °  
th e  p o r t  o f  Swansea, and  th e  w r i t  in  th is  a c tio n  w»9 
issued  w h i ls t  she was u n d e r a r re s t oE th is  honou rab le  
c o u rt .

2. I n  th e  m o n th s  o f O ctobe r, N ove m b e r, and  Decem ber
1874, th e  p la in t i f f  w as em ployed  b y  T hom as P ic ton  
R ic h a rd s  and S am uel B ro w n in g  P o w e r, o r  one o f th e m , *0 
s u p p ly  c e rta in  s to res and  m a te ria ls  necessary fo r  th e  equ ip ' 
m e n t o f th e  sa id  b r ig a n tin e . T h e  sa id  s to res  and  m ate- 
t r ia ls  were a c c o rd in g ly  su pp lied  to  th e  sa id  b r ig a n tin e , »8 
p a r t  o f h e r e qu ip m en t, and a l l  th in g s  w ere  done an 
happened to  e n t it le  th e  p la in t i f f  to  be  p a id  b y  th e  sal 
T hom as P ie to n  R ic h a rd s  and  Sam uel B ro w n in g  Powe 
o r one o f th e m  2211.16s. 2<i. fo r  th e  e q u ip p in g  o f th e  sai 
b r ig a n tin e  as a fo re sa id , th e  sa id  Thom as P ic to n  Richard- 
and  S am uel B ro w n in g  P ow er, o r  one o f th e m , b e in g  the  
th e  ow n e r o r  ow ners o f s ix ty - fo u r  64 th  shares in  th e  s*1 
b r ig a n tin e . ,, _

3. On, th e  22nd M a rc h  1875, J o h n  R o b e rts , W i l l i» 1“
E vans , D a v id  Rees, and R o b e rt W il l ia m s ,  t ra d in g  nnd0 .̂ 
th e  s ty le  o f th e  T y r l la n d  w r  C om pany, became th e  owners 0 
tw e lv e  of th e  said 04 th  shares in  th e  sa id  b r ig a n tin e . A 
th e  tim e  th e  sa id  T y r l la n d w r  C om pany becam e owners \0  
th e  sa id  tw e lv e  64 th  shares th e  sa id  sum  o f 221/. 16*. '
was s t i l l  due and  u n p a id  to  th e  p la in t i f f .

4. O n th e  21st Sept. 187G, th e  sa id  Thom as P ic*0 ^
R ic h a rd s  and  Sam uel B ro w n in g  P ow er tra n s fe rre d  
th re e  o f th e  sa id  6 4 th  shares in  th e  sa id  b r ig a n t i0  ̂
to  A b ra h a m  H o p k in s , w ho  has appeared as a  d e l011' 
d a n t in  th is  a c tio n . T h e  sa id  A b ra h a m  H o p k in s  0 
th e  same d a y  m o rtg ag e d  th e  sa id  fo r ty - th re e  64th  8^ a,r 
to  th e  sa id  T hom as P ic to n  R ic h a rd s  and  S am uel ® r 0 7 "  
in g  P ow er. A t  th e  t im e  o f th e  la s t-m e n tio n e d  tra n s i0 * 
a nd  a t  th e  t im e  o f th e  sa id  m o rtg ag e , th e  sa id  sutn 
221/. 16.s*. 2d. was s t i l l  due and  u n p a id  to  th e  p la in *1 £ 
and th e  sa id  A b ra h a m  H o p k in s  had know ledge  an 
n o tic e  o f th e  same, a nd  th a t  th e  p la in t i f f  c la im e d  to  
p a id  th e  sam e, and th e  sa id  A b rah a m  H o p k in s  there  j 
became o w n e r o f th e  sa id  fo r ty - th re e  6 4 th  shares su b j0C 
to  th e  sa id  c la im  o f th e  p la in t i f f .  . _

5. T h e  re m a in in g  n in e  6 4 th  shares in  th e  sa id  b r ig a n * 1̂  
w ere, on  th e  21st Sept. 1876, tra n s fe rre d  to  T h orn ^  
R a n im o h u n  R o y  D a v iso n , m anager o f th e  Swansea Ban 
(L im ite d ) ,  a nd  w ere a c qu ire d  b y  th e  sa id  bank 
kn ow le dg e  o r n o tic e  o f  th e  p la in t i f f ’s c la im , and * 
p la in t i f f  does n o t fu r th e r  p rosecu te  h is  s u it  as
th e  sa id  T hom as R am m ohum  R o y  D av iso n  o r as again 
h is  in te re s t in  th e  sa id  b r ig a n tin e . , «

6. T h e  Raid sum  o f 221//. 16s. 2d. is  s t i l l  due to  *
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pla intiff, and the p la in tiff cannot obtain payment thereof 
w ithout the assistance of th is  honourable court. The 
valne of the said brigantine was increased by reason of 
the said equipment, and the persons who now are the 
owners of the said brigantine have derived benefit and 
advantage therefrom :

The p la in tiff cla im s:
1. A  declaration pronouncing for the claim of the

Plaintiff.
2. The condemnation of the defendant Abraham Hop

kins and of his ba il in  such amount as the court may 
direct w ith  costs. .

3. Such fu rther re lie f as the nature of the case 
iequires.

T o  th is  s ta te m e n t o f c la im  the  de fendan t A b ra 
ham H o p k in s  dem urred , upon th e  g ro u n d  th a t  th e  
sta tem ent showed no r ig h t  o f action  aga in s t th e  
Vessel A n e ro id  in  th e  hands o f h e r then  p resen t 
owners.

The  p la in t i f f ’s po in ts  fo r a rg u m e n t were :
1. Because th e  de fe nd a n ts  p u rchased  th e  vessel w ith  

N otice o f th e  c la im  o f th e  p la in t i f f .
2. Because th e  d e fendan ts  ca n n o t c la im  th e  a d v a n ta g e  

° f  th e  increased  v a lu e  o f th e  vessel a r is in g  fro m  th e  
' ’©pairs w ith o u t  b e a rin g  th e  b u r th e n  o f the  co s t o f th e  
^©pairs.

The  de fendant’s po in ts  fo r  a rg u m e n t w e re :
1. T h a t  th e  p la in t i f f  has no  m a r it im e  l ie n  fo r  th e  sto res 

and  m a te r ia ls  su p p lie d  and  o la im ed  fo r  in  th is  a©tio n -
2. T h a t  a n y  r ig h t  o r  c la im  w h ic h  th e  p la in t i f f  m a y

have a g a in s t th e  res can have  a rise n  o n ly  o n  th e  a rre s t 
°f th e  res. , A
. 3. T h a t  such  r ig h t  o r  c la im  is  s u b je c t to  a l l  r ig h ts  and 

clainas u p o n  o r a g a in s t th e  res e x is t in g  a t  t im e  o f th e  
^ r re s t in  fa v o u r  o f parsons o th e r th a n  th o se  o rd e r in g  o r  
being p e rs o n a lly  l ia b le  fo r  su ch  su pp lies .

T h a t  th e  ow ners  o f th e  res a t  th e  t im e  o f th e  a rre s t 
ar© n o t show n to  have  o rde re d  o r  to  have  been p e rs o n a lly  
hab le  fo r  Buch su pp lies .
v 5. That the holders of shares in  a Bhip who have 
become bond fide transferees of such shares after sup
plies made and before arrest of the res, and who are not 
Personally responsible fo r such supplies, have a r ig h t or 
©laim npon and against the res existing a t the time ot 
the arrest, and taking p rio r ity  of the claim of the person 
ta k in g  the supplies.
, 3* T h a t  kn ow le dg e  o r  n o tic e  o f such  supp lies  h a v in g  
be©n m ade does n o t  a ffe c t th e  r ig h ts  o f su ch  tra n s fe re e s .

T h a t  th e  s ta te m e n t o f c la im  shows n o  r ig h t  o f a c tio n  
a8 a in s t th e  Aneroid  in  th e  han d s  o f  h e r p re se n t owners.

8- That such right of action is not given either by 
©ommon or statute law.

A p r i l  10,1876.— / .  P . A s p in a ll,  fo r th e  de fendant 
A b ra h am  H o p k in s , in  su p p o rt o f th e  d e m u rre r.—  
t  here is  no m a r it im e  lien . P r io r  to  th e  passing of 
tne A d m ira l ty  C o u rt A c t  1861 (24 V ie t .  c. 10), th e  
P 'a in tif f  w o u ld  n o t have been able to  proceed in  
any w ay aga ins t th e  ship ; h is  r ig h t ,  i f  an y, exists 
Under th a t s ta tu te  on ly . T h is  be ing  a c la im  to r 
Q u ip p in g  th e  A n e ro id , th e  p la in t if f  proceeds 
Under sect. 4 of th e  above A c t,  w h ic h  p rovides 
(bat “  th e  H ig h  C o u rt o f A d m ira lty  sha ll have 
Ju risd ic tion  ove r any c la im  fo r  th e  b u ild in g , 
Q u ip p in g , o r  re p a ir in g  o f any sh ip , i f  a t the  tim e  
° f  the  in s t itu t io n  o f th e  cause th e  sh ip  o r th e  
Proceeds th e re o f are u n d e r a rres t o f the  cou rt, 
fh e  r ig h t  to  proceed in  rem  the re fo re  depends 
Upon th e  w h o lly  fo r tu ito u s  c ircum stances o f the  
. i p  be ing  under th e  a rre s t o f th e  co u rt. Ib is  in  
ttse lf ig enough to  p rec lude  the  idea o f a m a ritim e  
ben, w h ich  is a c la im  a tta ch in g  to  th e  res fro m  th e  
JUoment th e  o b lig a tio n  arises, and tra v e ll in g  w ith  
he res in to  whosesoever possession i t  m ay com e: 

CWte B o ld  Buccleugh, 7 M oore P . C. C. 267.) B u t, 
fu rth e r than  th is , th e  question  was raised and 
decided on th e  sncceeding section o f th e  A c t,  in  
! k,i Tw o E llen s  (1 A sp . M a r .  L a w  Cas. 208 ; db

T . Rep. N . S. 1 ;  L .  Rep. 4 P. C. 168). T he  6 th  
eection o f th e  A c t  p rov ides th a t  “  the  H ig h

C o u rt o f A d m ira lty  sha ll have ju r is d ic t io n  over 
any c la im  fo r necessaries supp lied  to  any sh ip  
elsewhere than  in  the  p o rt to  w n ich  the  sh ip  
belongs, unless i t  is shown to  the  satis fac tion  o f 
the  co u rt th a t a t the tim e  o f the in s t itu t io n  o f the 
cause any ow ner o r p a r t  ow ner o f the  sh ip  is 
dom ic iled  in  E n g la n d  o r W ales ; ”  and i t  was held 
th a t, the re  be ing  no m a r it im e  lie n  fo r  necessaries 
supplied to  a B r it is h  sh ip  p r io r  to  th is  A c t  becom
in g  law , th e  5 th  section gave no such lien , and 
th a t a m ortgagee to o k  precedence o f the  m a te r ia l 
m an. I n  th e  course o f'th e  ju d g m e n t in  The Two 
E llens  {u b i sup.), the  J u d ic ia l C om m itee say w ith  
reference to  th e  4 th  section, ”  H ow  i t  ce rta in ly  
w o u ld  be absurd to  say th a t  th e  question  w he ther 
th e  m ortgagee is  o r is  n o t to  take  precedence over 
a person w ho had e ith e r b u i l t  o r  repa ired  or 
equipped a sh ip , should depend upon th e  acci
den ta l c ircum stance  w h e th e r some th ird  person 
had happened to  commence a s u it  in  the  C o u rt o f 
A d m ira lty  and a rres t th e  ship. T h a t w ou ld  ce r
ta in ly  be a m ost ir ra t io n a l cons truc tion , and the re 
fore i t  seems c lea r th a t  th a t  section a t any rate 
does no t g ive  any m a ritim e  lien , b u t m ere ly  en
t it le s  the person w ho  has done the  repa irs  o r b u ilt  
th e  ship to  be pa id  o u t of th e  proceeds, in  p re 
ference a t any ra te  to  th e  owner, to  w hom  the  
proceeds w ou ld  o therw ise  be g iven  up .”  Then, 
the re  b e ing  no m a ritim e  lien , th e  c la im  o f th e  
p la in t if f  to  be pa id  o u t o f  th e  res can o n ly  arise 
on the  comm encement o f th e  action  and the 
a rre s t of the  sh ip  the re in , and consequently  the  
c la im  o f th e  p la in t if f  is  sub ject to  a l l  the  c la im s 
e x is tin g  at th e  tim e  o f the  a rres t. I n  The 
Two E llens  (u b i sup.) th e  J u d ic ia l C om m ittee  
savs, “  Therefore  th e ir  lo rdsh ip s  th in k  th a t i t  
is  "q u ite  su ffic ien t to  say th a t, acco rd ing  to  the  
tru e  co n s tru c tio n  o f th e  section, the  res, th e  sh ip , 
does n o t become chargeable w ith  the deb t fo r 
necessaries u n t i l  th e  s u it is  ac tu a lly  in s titu te d , 
and tha t a l l  v a lid  charges on the ship to w inch  any  
person other th a n  the owner o f  the sh ip , who is  
lia b le  f o r  the necessaries, is  en titled , m ust take 
precedence.”  T he  defendant is n o t lia b le  fo r  the 
necessaries, and he has a v a lid  charge upon  the  
sh ip  by v ir tu e  o f h is  purchase. I n  The Two E llens , 
the  de fendant in te rv e n in g  was a m ortgagee o n ly  ; 
here  he is a p u rch a se r; the pos ition  o f a purchaser 
m u s t be even s tro n g e r th a n  th a t o f a m ortgagee, 
as i t  m ig h t be said th a t th e  se cu rity  o f  th e  la tte r  
was im p ro ve d  b y  the  supplies and repa irs  -. whereas 
a purchaser pays over to  the  vendor, who is  lia b le  
fo r  th e  supplies, the  fu l l  p rice  o f th e  vesse. in 
c lu d in g  the  va lue o f such supplies. I t  is  adm itted  
th a t a purchaser w ith o u t no tice  o f th e  m a te ria l 
m an ’s c la im  takes th e  sh ip  w ith o u t any l ia b i l i t y  
a tta c h in g  to  i t ,  h u t  i t  is  contended th e  defendant 
h a v in g  had no tice  takes sub jec t to  th e  c la im . 
There  be ing  no lien , the  p la in t if f  can o n ly  su p p o rt 
h is  con ten tion  b y  show ing  th a t he has some 
equ itab le  r ig h t  to  be pa id  o u t o f th e  res, and th a t 
such r ig h t  exis ted  a t the tim e  o f th e  tra n s fe r  to  the  
defendant. B u t  the  pos itio n  o f th in g s  a t th e  tim e  
of the  purchase was th a t  the  p la in t if f  had no r ig h t  
as aga inst th e  sh ip  a t a l l ; h is chance o f even 
p roceeding aga inst th e  sh ip  depended on the  
con tingency of h e r a rres t in  ano the r s u it, w h ich  
m ig h t never have happened. A t  th e  t im e  o f the 
tran s fe r the  p la in t if f  had (and s t i l l  has) a r ig h t  of 
action  aga inst the  vendors o f  the  sh ip , persona lly , 
b u t  the re  is no ru le  of la w  o r e q u ity  w h ich  m akes 
th e  l ia b il i ty  ru n  w ith  th e  ch a tte l sold. A  sh ip ,
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once clear o f m a ritim e  liens, is n o t d iffe re n t fro m  
any o th e r cha tte l, and m ay bo sold w ith o u t the  
purchaser ta k in g o v e r  any o f th e  vendor’s lia b ilit ie s  
in  respect thereof. Take the  instance of a carriage  
sent b y  the ow ner to  a ca rriage  b u ild e r ’s fo r  repa irs  
repa ired, and le ft  w ith  h im  ; i f  th e  ow ner chooses 
to  se ll th e  carriage to  a th ird  person to  w hom  th e  
ca rriage  b u ild e r de live rs  it ,  in fo rm in g  the purchaser 
th a t th e  ca rriage  has been repa ired  and the  repa irs  
are n o t p a id  fo r, th e  purchaser does n o t in c u r  any 
l ia b i l i t y  in  respect o f th e  repa irs  ; and as the  
b u ild e r has pa rted  w ith  possession, he loses a ll 
c la im  aga inst th e  ca rriage  o r  i ts  purchaser. I  
s u b m it th a t th e  A d m ira lty  C o u rt A c t  g ives no 
r ig h t  o f ac tion  aga inst the  sh ip  when i t  has passed 
o u t o f the  hands o f the  owners o rd e rin g  the  repa irs , 
and th a t no such r ig h t  arises in  any o th e r way.

G. Bruce, fo r th e  p la in t if f .— The fa lla cy  ru n n in g  
th ro u g h  th e  de fendan t’s con ten tion  is th a t he says 
th a t the re  is  no equ itab le  r ig h t  to  be pa id  o u t o f 
the  res unless i t  is founded on a lie n . I  a d m it th e  
a u th o r ity  of The Two E llens  (u b i sup.), and th a t 
the re  is  no m a r it im e  lien. I f  there  were a m a r i
t im e  lie n , th e  question  o f no tice  o r no notice 
w ou ld  be w h o lly  im m a te r ia l, the re  b e ing  no lie n , 
th e  question o f no tice  is  im p o rta n t. M y  whole 
co n ten tio n  is  based upon  w h a t I  say is the  
equ itab le  r ig h t  o f a person h a v in g  a c la im  or 
bu rden  a tta ch in g  to  a th in g  to  c la im  paym ent from  
a purchaser w ho takes w ith  notice  o f th e  c la im  and 
takes th e  benefit o f the supplies made b y  the person 
h a v in g  th e  c la im . T here  can be no d oub t th a t  the  
sh ip  w o u ld  be lia b le  in  th e  hands o f h e r fo rm e r 
owners ; and I  su b m it th a t  th e  de fendant ha v in g  
taken  th e  sh ip  w ith  th e  know ledge o f the  
p la in t i f f ’s c la im , and h a v in g  derived  th e  benefit o f 
the  supplies, is  bound in  e q u ity  to  discharge the 
deb t due in  respect thereo f. W h e re  a person 
receives a benefit he m us t bear th e  bu rden  attached 
the re to . I f  the  purchase-m oney can be said to  
inc lu d e  th e  va lue o f th e  supplies, then  I  su b m it 
th a t th e  purchaser was bound to  see th a t th e  value 
o f the  supplies was paid to  th e  m a te r ia l man o u t o f 
th e  purchase-m oney. T he  l ia b il i ty  o f purchasers 
w ith  no tice  is in d ica te d  by  D r . L u s h in g to n  in  The 
A lexander (1 W . B ob . 288, 294) where, speaking  of 
the  e a rlie r A c t  (3 &  4 V ie t ,  c, 65, s. 6) g iv in g  
ju r is d ic tio n  over necessaries supp lied  to  a fo re ig n  
sh ip , he says, “  Secondly, the  c o u rt n a v in g  th is  j  u ris - 
d ic tio n  conceded to  i t ,  w o u ld  be bound to  exercise 
th a t  ju r is d ic t io n  equ itab ly , and in  so do ing  i t  w ou ld  
p ro te c t th e  in te res ts  o f a ll persons h a v in g  a Io n a  

fid e  lie n  upon the  p ro p e rty , as fo r  instance, 
subsequent purchasers w ith o u t notice  ; ”  th is  in d i
ca tin g  th a t  purchasers w ith  no tice  to o k  sub ject to  
th e  c la im . A g a in , th e  J u d ic ia l C om m ittee  in  The 
Pieve Swperiore  (2 A sp . M a r. L a w  Cas. 319 ; 30
L . T . Bep. N . S. 887 ; L .  B ep . 5 P . C. 482), speaking 
o f th e  A d m ira lty  C o u rt A c t  1861, say, “  The 
a rres t, how ever, th e re  be ing  no m ara tim e  lien , 
cou ld  n o t ava il aga ins t any v a lid  charges on the 
sh ip , n o r aga inst a bond fid e  purchaser,”  th a t is to  
say aga ins t a purchaser ta k in g  w ith o u t n o tice ; 
because, as I  su b m it, a purchaser w ho takes w ith  
no tice  is n o t bona fid e  in  the  tru e  sense o f those 
w ords. I n H oo p e rv . G u m m (L . B ep . 2 C h .A p p .2 8 2 ), 
i t  was he ld  th a t a purchaser o f a sh ip  is  bound to  
enqu ire  in to  the  ve n d o r’s t it le ,  and th a t  i f  he fa ils  
to  do so and the re  is any burden  on th e  Bhip he is 
taken  to  be affected w ith  no tice  and m u s t bear the  
bu rden . H e re  the re  was d is t in c t no tice  o f th e  
bu rden , and th e re  was no b e tte r  established ru le

th a t he w ho ob ta ins th e  bene fit o f a con tra c t m ust 
bear its  burden.

Bristow  v. Whitmore, 46 L. J. 467, Ch. ;
2 White and Tudor’s Leading Cases in Equity, 

p. 38, 2nd edit.
I  su b m it th a t  I  have a c la im  to  be pa id , and th a t 
th is  c o u rt has ju r is d ic t io n  to  enforce th a t  pa y - 
m en t. [S i r  B . P h il l im o r e .—  Y o u r  c la im  was 
o r ig in a lly  aga inst th e  owners of th e  sh ip  when 
th e  supp lies were ordered, and now  you  say i t  goes 
w ith  the ship, and  th a t th e  de fendan t is liab le . M ust 
yo u  n o t go th e  le n g th  o f co n tend ing  th a t  the  
de fendant is pe rsona lly  lia b le  ? H o w  can the 
res be lia b le  unless he is also lia b le  P] I  do subm it 
th a t  I  m ig h t proceed in  personam  aga in s t the 
de fendant and th a t he is persona lly  lia b le  ; the 
a ttachm en t of th e  res is  no t necessary to  e n t it le  
me to  paym en t by  th e  defendant. I  have an equ it- 
able r ig h t  w h ich  m ay be enforced e ith e r tn  
personam  o r i n  rem.

■T. P . A s p in a ll in  re p ly .— The w ho le  o f the 
p la in t if fs  a rg u m e n t assumes th a t  the re  is  some 
deb t o r  l ia b i l i t y  a tta c h in g  to  and g o in g  w ith  the ret- 
T h is  is erroneous, as th e  p la in t if f  never has acqu ired 
any r ig h t  to  be paid o u t o f th e  res. A  vendor 
cannot acqu ire  an equ itab le  r ig h t  to  be paid his 
deb t b y  a person w ith  w hom  he never had any 
con tra c t, expressed o r  im p lie d . I n  th is  p a rtic u la r 
case th e  de fendant to o k  no benefit from  the 
m a te r ia ls  supp lied , as th e y  were tw o  years old 
when he purchased h is  shares.

C ur. adv. vu lt-

A p r i l  17.— S ir  B . P h illim ore .— T h is  is 
m u rre r  to  th e  s ta tem ent of c la im . T he

a de-
state

m e n t o f c la im  alleges th a t the  p la in t i f f  sup
p lie d  c e rta in  Btores and m ate ria ls  as p a rt ° t  
h e r equ ipm en t to  th e  b rig a n tin e  A n e ro id ; tba 
B icha rds  and P ow er were then  th e  owners, th a t 
th e y  tran s fe rre d  fo rty - th re e  s ix ty - fo u r th  shares to 
A b ra h a m  H o p k in s , th e  de fendant, the  o th e r shares 
be ing  o the rw ise  disposed o f ; and th a t a t the tim® 
o f th e  tra n s fe r th e  vendee had  notice  th a t the 
p la in t if fs  account was s t i l l  unpa id . I t  als° 
alleges th a t the  vessel was under a rre s t ta  
some o the r action  w hen th is  ac tion  was brought- 
The w r i t  is i n  rem, and is  endorsed ‘ ° *  
221Z. 16s. 2cZ., and the  c la im  is  fo r  the  condemn» 
t io n  o f  th e  de fendant and h is  s u it  in  such amoun 
as th e  c o u rt m ay d irec t, w ith  costs.

T he  question  is  w h e th e r a person su p p ly ’ 0^  
m ate ria ls  fo r  th e  equ ipm en t o f  a sh ip  is e n title d  to 
paym en t o u t of th e  res, w hen th a t has been sold to 
a purchaser w ho has know ledge th a t  the  trade3 
m an ’s c la im  is  un p a id , b u t w ho purchases before 
any a rre s t o f th e  sh ip . I f  th is  question  be answere 
in  th e  a ffirm a tive , i t  m us t be upon th e  g roun  
th a t  a tradesm an has a lie n  w h ich  trave ls  w ith  to  
res a fte r  i t  has become the  p ro p e rty  o f o th e r ow ner3- 
N o w  i t  was a d m itte d  th a t  The Ttvo E llens  ( 
A s p . M a r. L a w  Cas. 208), was decis ive as to 
th e re  be ing  no m a r it im e  lie n . T here  is  no qu0S 
t io n  o f an o rd in a ry  possessory lien . I t  is  891 
the re  is an equ itab le  lien , and ce rta in  case 
were c ite d  in  s u p p o rt o f th is  p os ition . B u t > 
m y  ju d g m e n t th e y  do n o t su p p o rt i t .  I t  wou| 
be d if f ic u lt  to  see w h a t p r in c ip le  of e q u ity  coul 
ren d e r the  purchaser— w ho, i t  m u s t be presum 0 ’ 
had pa id  th e  f u l l  va lue o f the  re p a ire d  sh ip— li®”  
fo r  th e  deb t o f th e  vendee to  th e  re p a ir in g  trade3 
m an, w ith  w hom  th e  vendee had no con tra c t a t a l ' 
I  do n o t th in k  th a t the  fa c t o f notice be ing  g ive
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can create a lien which is neither m aritim e nor 
Possessory.

I  must pronounce for the dem urrer w ith  costs. 
Solicitors for the plaintiffs, N elson, Son, and

H astings.
Solic itor for the defendant, H . C. Coote.

M a y  5, 15, a nd  29,1877.
T h e  H oblock .

Plead ings— F ra u d  —  D em urre r  —  M erchan t S h ip 
p in g  A c t 1854. sect. 43— M erchant S h ip p in g  A c t 
1862, sect. 3— In ju n c t io n  to re s tra in  dea ling  in  
shares o f sh ips pendente l i le — Supreme C ourt 
o f Ju d ica tu re  A c t 1873, sect. 25— Supreme C ou rt 
o f Ju d ica tu re  Act 1875, schedule 1, O rder L I I . ,  
r r .  3, 4.

A n  o r ig in a l owner o f  shaves in  a  ship^ cannot en
fo rce  h is t it le  to' those shares aga inst a  reg is
tered owner who has purchased them bona f id e  

fo r  va lue fro m  a  person whose nam e was on the 
register as owner, even though such person had  
been registered through f r a u d  on the o r ig in a l 
owner.

A  statement o f  defence a lleg ing  fra u d u le n t  reg is
tra tio n  o f  the p la in t i f f ’s predecessor in  t it le  was 
dem urred to, and the dem urre r sustained, on the 
ground th a t a  f ra u d u le n t  re g is tra tio n  on the 
p a rt o f  a n  in te rm ed ia te  transferee is  no defence 
to an  action fo r  possession by a bona fid e  p u r 
chaser f o r  va lue, w ith o u t notice o f  the f ra u d .

A n  in ju n c t io n  granted ex parte, on a p p lic a tio n  o f  
the p la in t if f  to preven t defendant dea ling , and to 
re s tra in  the re g is tra r o f  sh ip p in g  f ro m  reg is te ring  
any dealings, in  shares of a  sh ip the subject o f  
a co-ownership action pendente lite .

T in s  was a d e m u rre r b y  the  p la in t if f  to  th e  de- 
tendant s s ta tem en t o f defence, in  an action  of 
^ •o w n e rs h ip . The  p la in t if f ,  in  h is  s ta tem en t o f 
c^ im ,  alleged as fo llow s :

2. Dy a bill of sale duly registered on the 11th June 
the defendant; John Horlock, who was the sole 

°wner of the above-named ship Horlock transferred to 
one Thomas Worraker, of Malden, in the county of 
■kssex, thirty-two 64th parts of shares of the ship for the 
Bam of 3201.

o, By a subsequent bill of sale duly registered on the 
loth Dec. 1876, the said Thomas Worraker transferred 

said thirty-two 64th shares of the ship to George 
"'right, the plaintiff; for the sum of 1751.
A n d  a fte r  proceed ing  to  a llege th a t th e  de fendant 
"a d  had th e  e n tire  m anagem ent o f the  sh ip , and 
nad n o t rendered  p ro p e r accounts, c la im ed :

That the court may direct the sale of the said ship 
Horlock.

(2) That an acoount may be taken of the earnings of 
foe Baid ship, and that the defendant may be condemned 
In the amount which shall be found due to the plaintiff 
ln respect thereof, and in the costs of this suit.

IT) Such further and other relief as the nature of the 
ease may require.

t o  th is  s ta tem en t o f c la im  the  defendant de- 
hvered a defence p le a d in g  in te r  a lia  :

- The defendant further says that he never, at any 
If®®! signed any bill of sole transferring any shares 

batever of the said ship Horlock to the said Thomas 
orraker, and further says that if any such bill of sale 

as registered, as alleged, on June 11,1867, in the said 
s®coud paragraph (which the defendant denies), the same 
, as made and registered fraudulently, and without the 
"pledge, consent, or authority of the defendant.

, ? The defendant does not admit the allegations con
tained in the third paragraph of the statement of claim, 
“bd says, that if the said Thomas Worraker transferred 

y shares of the said ship to the plaintiff, as alleged

(which the defendant does not admit), he did so wrong
fu lly  and unlaw fu lly, and tha t he had not any possession 
of, or r ig h t to, or in  respect of or concerning the said

and proceeded to  trave rse  th e  rem a inde r o f the  
sta tem en t o f c la im . O n  th is  defence the  p la in t if f  
jo in e d  issue s im p ly .

M a y  5, 1877.— T he  caupe came on fo r  hea ring .
O n  th e  b ills  o f sale and a copy o f th e  re g is te r 

be ing  ofEered as evidence o f  th e  p la in t if f ’s t it le ,  
and p ro o f be ing  re q u ire d  o f the  s igna tu res to  
them , and the  c ircum stances u nder w h ic h  th e y  
w ere g iven ,

G. B ruce  (w ith  h im  Poyser), fo r  th e  p la in t if f ,  
ob jected th a t  sect. 43 o f the  M erch a n t S h ip p in g  
A c t  1854 (17 &  18 Y ic t .  c. 104), made th e  re g is te r 
the o n ly  evidence o f t i t le  necessary, and th a t  i t  
was n o t com peten t to  th e  c o u rt to  go beh ind  the  
re g is te r  to  in q u ire  in to  the  c ircum stances under 
w h ich  an in te rm e d ia te  transfe ree  g o t on the 
re g is te r. E ve n  on th e  supposition  th a t a prev ious 
transfe ree  g o t on the  re g is te r  fra u d u le n t ly . it  is n o t 
alleged th a t  th e  p la in t if f  had no tice  o f th e  fraud , 
and  he is  a bond fid e  pu rchaser fo r  va lue, and 
be ing  reg is te re d  ow ner, has a good t i t le  aga inst 
a l l  th e  w o rld .

H a l l  (w ith  h im  W illis ,  Q.C. and F . W .Bailees) fo r 
th e  defendant.— The s ta tem en t o f defence alleges 
fra u d  e x p lic it ly ,  and th e  p la in t if f  has m ere ly  jo ined  
issue on the charge o f  fra u d , and th a t is  th e  issue 
now  to  be t i ie d . Sect. 43 o f th e  M erch a n t S h ip 
p in g  A c t  refers o n ly  to  the  r ig h t  o f a “ re 
g is te re d  ow ner ”  to  dispose abso lu te ly  o f th e  shares 
in  a s h ip ; b u t we allege th a t  the  in te rm e d ia te  
transfe ree  o f these shares, th o u g h  reg is te red , was 
never a bond fid e  ow ner o f th e  shares, and cou ld  
n o t the re fo re  g ive  a t i t le  under th a t section.

G. Bruce  in  rep ly .
S ir  R . P i i il l im o r e .— 1T he  question  tu rn s  upon 

th e  co n s tru c tio n  o f sect. 43 o f th e  M e rch a n t S h ip - 
in g  A c t  1854 (17 &  18 V  ic t.  c. 104), w h ic h  has 
been re fe rred  to . 1 sha ll n o t decide th is  case 
upon th e  p resen t p lead ings, b u t i t  m u s t be a rgued 
on d e m u rre r to  the  s ta tem en t o f defence, so th a t 
th e  co u rt m ay have th e  ques tion  fu l ly  discussed. 
I  d ire c t th e  question  to  be a rgued on d em urre r, 
and a d jo u rn  th e  cross-exam ina tion  o f the w itness 
I  m ake no o rde r as to  costs.

O n th e  a p p lica tio n  o f th e  defendants b o th  th e  
b il ls  o f sale were ordered to  be k e p t in  the  custody 
o f th e  court.

The  p la in t if f  en tered  a d e m u rre r  as fo llow s :
The plaintiff demurs to so much of the defendant’s state

ment of defence as alleges that the bill of sale registered
on the 11th June 1867 was made andregisteredfraudulently
and without the knowledge, consent, or authority of the 
defendant, and says that the same is bad in Jaw on the 
ground that, as it  is not alleged that the plaintiff was party 
to or had notice of the said matters alleged, the said matters 
alleged afford no defence to the action, and on the ground 
that the plaintiff having purchased from the registered 
owner the shares claimed for a valuable consideration, 
and without any notioe of fraud, has a good and equitable 
title, and is entitled, notwithstanding the said matters 
alleged, to the relief soughtfor in this action, and on other 
grounds sufficient in law to sustain the demurrer.

I t  was a d m itte d  subsequen tly  th a t  the  date 
assigned fo r  th e  re g is tra tio n  o f th e  b i l l  o f sale 
was a m is ta k e ; th a t the  date the re  g iven  was th a t 
on w h ic h  th e  b i l l  o f sale was alleged to  have been 
executed, and  th a t  i t  was n o t reg is te red  t i l l  some 
tim e  a fte rw ards.
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M a y  15,1877.— G. Bruce  and Poyser in  s u p p o rt o f 
th e  d e m u rre r.— The p la in t if f  c la im s th ro u g h  W o r-  
ra k e r, w ho had been on th e  re g is te r o f the  sh ip  as 
o w n e r o f  32-64ths fo r  years. S uppos ing  th e  co u rt 
has pow er to  look behind th e  re g is te r in  case o f  the 
alleged fra u d  o f a person c la im in g  t i t le  b y  i t ,  i t  is a t 
a ll events no t com peten t to  the  c o u rt to  in q u ire in to  
th e  t i t le  o f a person fro m  w hom  the  p la in t if f  p u r
chased bond fid e  and w ith o u t no tice  o f any fraud  
o r ir re g u la r ity .  Sect. 43 o f  the  M erch a n t S h ip 
p in g  A c t  1854 (17 &  18 Y ic t .  c. 104) is express 
and g ives a good t i t le  to  a purchaser from  a re g is 
te red  ow ner w ho has pow er “  abso lu te ly  to  d is 
pose ”  o f a n y  sh ip , o r share o f a ship, o f w h ich  he 
is a reg is te red  owner. Sect. 3 o f the  M erchan t 
S h ip p in g  A c t  A m e n d m e n t A c t  1862 (25 &  26 Y ic t .  
c. 63J makes no d iffe rence  in  th is  respect; i t  
a llow s equ ities  to  be taken  in to  considera tion by 
th e  c o u rt in  e xam in ing  th e  t it le s  o f a reg is te red  
ow ner, b u t the  c la im  here is one w h ich  a c o u rt of 
e q u ity  w o u ld  n o t have sanctioned. P r im a  fac ie  
th e  re g is te r  g ives a good lega l t it le ,  and a bondfi.de 
purchaser is  n o t bound  to  m ake fu r th e r  in q u ir ie s  
w hen he sees th a t th e  vendor is  reg is te red  
owner. F ra u d  on th e  p a rt o f a person so 
reg is te red  does n o t m ake the  tran sa c tio n  o f 
re g is tra tio n  vo id , b u t o n ly  vo idab le  aga inst h im , 
and does n o t a ffec t th e  pos itio n  o f a bond 
fid e  pu rchaser fro m  h im : (W h ite  v . Garden, 10 
C .B .9 1 9 ; 15 J u r. 630 ; 20 L .J . ,  166 C .P .) W h e re  
a person has acqu ired  a lega l t i t le  th ro u g h  a tra n s 
ac tion  w h ich  is  o n ly  vo idab le , a c o u rt o f e q u ity  
w i l l  n o t in te rfe re  to  avo id  the  co n tra c t when to  do 
so w ou ld  in ju re  a bond fid e  pu rchaser, w ith o u t 
no tice , th a t  is , i f  the re  has been some considera tion, 
in  its e lf  lega l, m o v in g  fro m  h im  : (Sclio le fie ld  v . 
Tem pter, 4 De G. &  J . 4 2 9 ; H e a th  v . Crealock, L . 
Rep. 10 Ch. A p p . 22 ; 31 L .  T . Rep. N . S. 650.) 
I t  is q n ite  tru e  th a t a t i t le  defective  in  its e lf cannot 
be s treng thened  by  any fra u d u le n t proceeding on 
th e  p a r t  o f th 9  ve n d ee ; b u t here th e  t i t le  is in  
its e lf  good, and there  is no a llega tion  o f fra u d  o r  a 
know ledge o f any de fect in  i t  on th e  p a r t  o f the  
p la in t if f :  (P ilch e r  v . R aw lings , L .R e p . 7 Ch. A p p . 
259, 269, 274 ; 25 L .  T . R ep N . T . 721.) S up
pos ing  the  sale fro m  W o rra k e r  to  the  p la in t i f f  to  
have been in  its e lf  in v a lid , th a t is, i f  the  purchaser 
had been a p a rty  to  any fraud , the  m ere fa c t o f h is  
re g is te r in g  h im s e lf as ow ner w ou ld  n o t m ake th e  salo 
a v a lid  one, n o r g ive  a good t i t le  to  th e  s h ip : (O rr  
v. Dickenson  (28 L .  J . 516, C h . ; 5 J u r. N . S. 672), 
b u t th a t is  n o t the  case here. I n  The Em press  
(Swa. 160) D r .  L u s h in g to n  set aside th e  sale o f 
a sh ip  to  a bond f id e  purchaser, b u t  then  the re  was 
fo rg e ry  on the  p a rt o f th e  vendor, w ho, as a 
m a tte r  o f fa c t, was neve r on th e  re g is te r a t a ll. 
A n o th e r  person o f  the  same name was. and  the  
vendor personated h im , b u t was n o t in  t r u th  ever 
th e  reg is te red  ow ner o f th e  sh ip , and so was n o t 
able to  g ive  an abso lu te  t i t le .  The  cases are 
a ll  consis tent w ith  the  re s u lt th a t  w hen a 
person has acqu ired  a lega l t i t le ,  th e  c o u rt 
w i l l  n o t in te rfe re . I n  no s ing le  case has the  c o u rt 
in  e xam in ing  the  t i t le  o f ships looked fu r th e r  
than  the  names a c tu a lly  on the reg is te r, and tho 
bonafides  o f th e  m anner in  w h ich  th e y  came to  be 
reg is te red .

W illis ,  Q.C. and F . W. R aikes  (w ith  th e m  G. 
H a ll) ,  fo r  the  defendant, in  oppos ition  to  th e  de
m u rre r.— T h e  defence o f fra u d  on th e  p a rt o f an 
in te rm e d ia te  transferee, is a p e rfe c tly  good one. 
Cases w h ich  have been c ited  p rev ious to  th e  M e r

[ A d m .

chant S h ip p in g  A c t  1854, are no a u th o r ity  now- 
T he  tendency o f th e  n a v ig a tio n  laws and law s of 
re g is tra tio n  p rev ious to  1854, were to  re s tr ic t  to 
o r p ro te c t comm erce in  B r it is h  sh ips ; and as »“  
in c id e n t to  th a t  end, th e  dea lings in  B r i t is h  ships; 
fo r  th a t purpose the  8 &  9 V ie t .  c. 89, s. 38, under 
w h ich  th e  e a rlie r cases were decided served ; b u t 
since th e  passing o f the  M erch a n t S h ip p in g  A c t 
1854, a d iffe re n t p r in c ip le  has gove rned  th e  deci
sions. T he  R e g is tra tio n  A c ts  were repealed by 
th e  M erch a n t S h ip p in g  Repeal A c t  1854 (17 &  18 
Y ic t .  c. 120), and  th e  question  so le ly  tu rn s  on 
th e  p rope r co n s tru c tio n  o f th e  M erch a n t S h ip ' 
p in g  A c ts  a t present in  fo rce . T he  e ffec t of 
sect. 3 o f th e  M erch a n t S h ip p in g  A c t  1862. 
is  to  m o d ify  and exp la in  the p rov is ions  o f sect. 43 
o f the  M erch a n t S h ip p in g  A c t  1854. T he  ju d g ' 
m en t de live red  by P o llock, O .B., in  S tap le ton  v. 
H a y m a n  (12 W . R . 317), expressly  lays down tha t 
p rin c ip le , and disposes o f th e  cases c ited  »s 
a u th o rit ie s  b y  the  p la in t if f  an tecedent to  tha t 
date. B e fo re  th e  am end ing  A c t  o f 1862, the re  was 
a d oub t as to  th e  pow er o f th e  c o u rt to  look 
beh ind  th e  re g is te r , b u t  th a t  A c t  was passed ex* 
pressly  to  set a t res t th a t  doubt. I t  preserves 
the  fo rm  o f the  re g is te r  g iven  by the  A c t  o f  1854, 
b u t enacts th a t n o tw ith s ta n d in g  no n o tice  can 
appear on th e  re g is te r o f tru s ts , y e t th a t th e  courts 
sha ll take  cognisance o f a l l  equ ities a ris in g . H ow  
can the cou rts  take  cognisance o f equ ities  w hich 
do n o t appear on th e  face o f  the  re g is te r , except 
by  g o in g  beh ind i t  ? T he  case o f The E m p r e s s  

(Sw ab. 160) was decided b y  D r . L u s h in g to n  under 
the  A c t  o f 1854, and is a case d ire c t ly  in  point- 
I t  cannot be d is tin g u ish e d  on th e  g ro u n d  allege“  
by  the  p la in t if f ,  th a t i t  was an abso lu te  fo rg e ry ; 
i t  was a fra u d  o f the grossest descrip tion , 
b u t i t  was one o f w h ich  th e  purchaser was 
abso lu te ly  ig n o ra n t, and y e t he was declared to 
have acqu ired  no t i t le  b y  re g is tra tio n  a fte r a 
bond fid e  purchase fro m  a person  whose name 
appeared on the re g is te r, and was dispossessed m 
fa vo u r o f th e  fa th e r of th e  person fro m  w hom  he 
had in n o c e n tly  purchased. [ S ib  R o bekt  P h i l D '  
m o r e  re fe rre d  to  F o lle tt  v . D e lany  (2 D e G . &  
235.) ]  T h a t case was decided in  1848, u n d e r the 
repealed s ta tu tes. T he  fa c t th a t th e  present 
p la in t i f f  was no p a rty  to  the  fraud , assum ing  i t  4? 
be true , does n o t confer a good t i t le  on h im  ; ha“  
he made p rope r in q u irie s  he m ig h t have ascertained 
the  c ircum stances under w h ich  h is predecessor i “  
t i t le  was on the  re g is te r, th e  le n g th  of t im e  d u rin g  
w h ich  th e  alleged f ir s t  b i l l  o f sale rem ained 
reg is te red  was in  its e lf  so suspioious a a c iroum  
stance as to  p u t h im  on h is  gua rd . T he y  als° 
re fe rre d  to  :

Donaldson v. G illo t, L. Bep. 3 Eq. 274 ; „
Eyre v. Burmester, 10 H. of L- Cas. 90 ; 8 Jur. A- 

1019; 6 1 .  T.Bep. N. S. 107;
White and Tudor, Lg. Cas. Eq. vol. 2, 0th edit, p- -  

I n  addition to the cases cited above the follow" 
ing  were referred to in  the course of the arg“ 
ment :

The Margaret M itchell, Swa. 382 ;
Holderness v. Rankin, 28 Beav. 180 ; .
Holderness v. Lamport, 29 Beav. 160,30 L. J. 487, y •’ 
The Inn is fa llen , L. Bep. 1 A. & E. 72 ; 12 Jur. - • ' 

653; 35 L . J. 110, Ad. ; r
The Rose. 1 Asp. Mar. Law. Cas. 567; L. Rep- 

A. &  E. 6 ; 28 L. T. Bep. N. S. 291; ,  »,
The S p ir it o f the Ocean, 34 L.J. 74, Ad.; 12 L- 

Bep. N. S. 239; 2 Mar. Law. Cas. O. S. 192 ; 
Hooper v. Qumm, L. Bep. 2 Ch. Ap. 282; 16 L.T. 

if .  S. 107; 2 Mar. Law. Cas. O.S. 258, 481 ;
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Bell V . Blythe, L. Rep. 4 Ch.Ap. 136; 19 L. T. Rep.
N . S. 662 ; 3 Mar. Law. Cas. O. S. 182.

W ard v. Beck, 13 C. B., N. S., 668.
S ir R o b e b t  P h il l im o b e — T h is  is  a case on 

dem urre r, and i t  is  necessary to  m ake a sho rt 
statem ent o f the  fac ts  w h ich  were before the co u rt 
0n the  fo rm e r occasion.

I t  appears from  th e  s ta tem ent o f c la im  th a t 
the H orloch  was a sa ilin g  sh ip , tra d in g  between 
T endon and Ip s w ic h ; and by a b i l l  o f  sale, 
du ly  reg is te red  on th e  11 th  June, 1867, th e  
defendant, John  H o r lo o k , w ho was then  sole 
owner o f th e  H orloch , tran s fe rre d  to  Thom as 
A o r ra k e r  32-64th shares o f the  sh ip  fo r  th e  sum  
° t  320i. I t  appears by the  p la in t if f ’s s ta tem en t 
th a t by a subsequent b i l l  o f sale Thom as W o rra -  
^e r tran s fe rre d  h is  32-64th shares in  th e  H orloch  
t °  George W r ig h t ,  th e  p la in t if f ,  fo r  th e  sum o f 
L 5 i .  N o w  the  de fendan t states, am ongst o th e r 
th in g s  co nvey ing  a genera l den ia l o f the a llega tion  

the p la in t if f ,  th a t  he neve r a t any tim e  signed 
?ny  b i l l  o f sale, tra n s fe rr in g  any shares w ha tever 
in  the sh ip  H o r lo c h ; th a t  he never sold any shares 
t °  Thom as W o r ra k e r ; and, i f  any such b i l l  o f sale 
Was reg is te red , o r au tho rised  to  be reg is te red , ic 
Was fra u d u le n tly  so reg is te red , and w ith o u t 
” 18 know ledge, consent o r a u th o r ity . Some 
®''idence was taken  before the c o u rt on th e  
fo rm er occasion, when these ave rm en ts  u nderw en t 
d!scussion, and th e  co u rt suggested th a t  th e  m ore 
®xPedient course w o u ld  be to  raise th e  question  o f 
aw w h ich  appeared to  re s u lt from  th e  evidence on 

“ f irn u r re r ; and th a t  suggestion be ing  adopted by 
the counsel on b o th  sides, a d e m u rre r has been 
Put upon th e  file  o f the  co u rt, and th e  question 
Which I  have now  to  decide is  w he the r i t  be va lid , 
0r w he ther i t  shou ld  be rejected.

The dem urrer is “ to so much of the defendant’s 
statement of defence as alleges that the b ill of sale 
rs£tistered on the 11th June 1867, was made and 
regi8tered fraudulently, and without the knowledge, 
Consent, or authority of the defendant,” and says 

that the same is bad in  law, on the ground that as 
4  18 not alleged that the p la in tiff was party to or had 

novvledge or notice of the said m atters alleged, 
he said matters alleged afford no defence to the  

aotion on the ground tha t the p la in tiff having pur- 
j'ased from  the registered owner the shares 
la>med for a valuable consideration, and w ithout 

ahy notice of fraud, has a good legal, and cquit- 
t itle , and is entitled, notw ithstanding the 

®a'd m atters alleged to the relief sought for in  
hts action, and on other grounds, sufficient in law  
? sustain the dem urrer.” I t  is to be assumed, 
he.re.fore, I ° r the purpose of discussing the 
alidity of this dem urrer, tha t the b ill of sale 
^  fraudulently entered w ithout the knowledge 
the defendant, and the question arises whether 
e plaintiff, who is to be assumed also to have 

Purchased from  the registered owner certain  
sres for a valuable consideration, and w ithout 

t itl p3 ^aud , has a good legal and equitable

N o w  th e  section, the  co n s tru c tio n  o f w h ich  
Soyerns th is  case, is sect. 43 o f th e  f ir s t  M e rch a n t 

u ip p jo g  A c t ^  ig  Y ic t .  c. 104) w h ich  was 
■,^.8ed  in  1854. The  w ords o f th a t section are : 
^ 0 no tice  o f any t ru s t,  expressed, im p lie d , o r
^obstructive , sha ll be entered in  the  re g is te r book, 

■ [uce ivable  by the  re g is tra r ;  and, subject to  any 
JS h te  and powers appearing  by  the re g is te r  book 

ue vested in  any o th e r p a rty , th e  reg is te red

ow ner o f any sh ip , o r  share th e re in , sha ll have 
pow er abso lu te ly  to  dispose, in  m anne r h e re in  
m en tioned  o f such sh ip  o r share, and to  g ive  effec
tu a l receipts fo r any m oney pa id  o r  advanced b y  
w ay o f considera tion.

N ow , a g re a t nu m b e r o f cases w h ic h  the  
in g e n u ity  and in d u s try  o f counsel have fu r 
n ished to  the  c o u rt have been c ited , bea ring  
upon th e  genera l question  o f fra u d  in  ana lo
gous cases, b u t I  hope i t  w i l l  n o t be considered 
an y  d isrespect to  the le a rn in g  and in d u s try  o f th e  
counsel, to  w hom  I  am  g re a tly  indeb ted  fo r  th e ir  
research, i f  I  decline  to  en te r in to  a cons ide ra tion  
o f those cases, because the  m a te r ia l p o in t in  the 
case m u s t tu rn  upon th e  p la in  m ean ing  o f the  
section o f the  A c t  o f P a r lia m e n t to  w h ich  1 have 
re fe rre d  ; and in  sp ite  o f a ll th a t  has been said on 
th e  m ore  co lourab le  p a r t  o f i t ,  the re  is  n o t m uch  
d if f ic u lty  in  its  co n s tru c tio n . I  kn o w  o f no case 
w h ich  has been c ited  to  me to  th e  c o n tra ry ; a t a l l  
events I  am  satisfied  th a t th e  p redom inance o f 
a u th o r ity  in  th e  cases c ite d  before  me w o u ld su s ta in  
th is  p rop o s itio n , th a t th e  person p u rch a s in g  fro m  
an ow ner o f reg is te re d  p ro p e rty , fo r  a va luab le  
cons idera tion , w ith o u t any no tice  o f fraud , and 
com b in ing , the re fo re , a lega l and equ itab le  t it le ,  
cou ld  n o t he d ivested  b y  any co u rt o f th a t  t i t le  
on the  g round  o f fra u d  to  w h ich  he was no p a rty , 
b u t between the  person w ho appeared on th e  re 
g is te r as ow ner and a no the r person. I  shou ld  
observe th a t the  b il l  o f sale is  here  upon th e  re- 
g is te r.

N ow , th e  la w  appears to  be concise ly  la id  dow n 
in  the  case o f H eath  v  Crealoch (L . Rep. 10 Oh. A p p . 
22) in  1874, b y  the  A p p e lla te  C o u rt. The  passage to  
w h ich  I  am  about to  re fe r is w h a t was said b y  
James, L .J ., upon  th e  genera l question. H e  says : 
“  w ith  rega rd  to  th e  pu rchasers, ic appears to  me 
th a t  th e re  are tw o  ca rd in a l p rin c ip le s  and ru le s  
o f th is  co u rt in vo lve d  b o th  on one side and the  
o the r. T he  f ir s t  I  take  to  be th is — w h ic h  in  
m y op in io n  is a ru le  w ith o u t an exception—  
th a t fro m  a pu rchaser fo r  va lue w ith o u t notice  
th is  c o u rt takes aw ay n o th in g  w h ich  th a t p u r 
chaser has honestly  acqu ired .”  T h a t te rm  in  the  
ju d g m e n t appears to  gove rn  th is  case. H e re  is a 
purchaser fo r va lue , w ith o u t notice , hones tly  
a c q u ir in g  some in te re s t in  these shares. H is  
L o rd s h ip  goes on to  say, “  I f  th e  purchaser has 
g o t possession o f a piece o f pa rchm en t, o r o f p ro 
p e rty , o r  o f a n y th in g  else w h ich  he th o u g h t he 
was g e tt in g  honestly , th is  cou rt, in  m y  op in ion , 
has no r ig h t  to  in te rfe re  w ith  h im , and i t  w ou ld  
be, in  m y  ju d g m e n t, in te r fe r in g  w ith  h im  if ,  b y  a 
fo rm  of decree d ire c tin g  a sale ins tead  o f a fo re 
closure o r a n y th in g  o f th a t  k in d , i t  m e re ly  d id  
in d ire c t ly  th a t w h ich  i t  cou ld  n o t do d ire c tly , 
dep rive  h im  o f possession o f land  o r deeds in  
fa v o u r of th e  p la in t if f . ”  I  do n o t kn o w  w ha t 
w ords can m ore exa c tly  a p p ly  to  th e  p resen t case, 
and I  assume th a t  to  be a co rrec t e nunc ia tion  o f 
th e  la w ;  and i f  th a t be, g e n e ra lly  speaking, a 
co rrect s ta tem en t o f th e  law , i t  is , i f  I  m ay say 
so, a f o r t io r i  app licab le  to  a case a ris in g  u n d e r th e  
43 rd  section o f th e  A c t  in  question , because the  
ob ject o f th e  A c t,  as i t  appears to  me, was to  g ive  
evidence o f t i t le  by the  name appearing  upon the 
reg is te r.

I t  is n o t necessary th a t  I  should say th a t  in  no 
case w o u ld  the  c o u rt in q u ire  in to  w h e th e r a b i l l  o f 
sale, as is alleged in  th is  case, tra n s fe rr in g  shares had 
been reg is te red  in  fraud . I t  is  n o t necessary t h a t l
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shou ld  decide th a t question ; b u t th e  question  
w h ich  I  have to  decide, and w h ich  I  desire to  be 
understood alone to  decide, is th a t, assum ing the 
purchaser in  th is  case b u y in g  w ith o u t no tice  of 
fra u d , fo r a va luab le  cons ide ra tion  under th is  b i l l  
o f sale, has become possessed o f these shares, and 
a lso— w h ich  is  a p o in t th a t  shou ld  n o t be om itte d , 
b u t  w h ich  I  m en tioned  ea rly  in  th e  course o f the  
d iscussion— has p u t h is  name upon th e  reg is te r, 
in  such case i t  is  n o t com petent to  the  co u rt (and 
I  use th e  phrase o rd in a r ily  used in  th is  d iscussion) 
to  look  beh ind  th e  re g is te r fo r  th e  purpose o f 
d ispossessing an innocent purchaser, whose name 
is on the  re g is te r. H e  com bines, in  m y ju d g m e n t, 
b o th  a le g a l and equ itab le  t i t le  w h ich  i t  is  n o t com 
pe ten t fo r  th is  c o u rt to  dispossess h im  of.

I  m ust, the re fo re , susta in  the  d e m u rre r. The 
costs o f th e  d e m u rre r w i l l  be costs in  the  cause. 
T im e  a llow ed fo r appeal te n  days.

M a y  29.— Poyser, fo r  th e  p la in t if f ,  m oved ex 
parte , u n d e r the  Suprem e C o u rt o f J u d ic a tu re  A c t  
1873, s. 25 (36 &  37 V ie t .  c. 66) and the 
Suprem e C o u rt o f Ju d ica tu re  A c t  1875 (38 &  39 
V ie t .  c. 77), sch. 1, O rde r L I I . ,  ru le  4, fo r  an in 
ju n c tio n  to  re s tra in  th e  defendants fro m  dea ling  
w ith  th e  shares in  th e  sh ip  pend ing  the  t r ia l  o f 
th e  action , and also to  re s tra in  th e  R e g is tra r  o f 
S h ip p in g  o f the p o rt o f Lo n do n  fro m  e n te r in g  any 
tran s fe rs  o r m a k in g  any a lte ra tions  in  th e  re g is te r  
o f the  said sh ip , p o in tin g  o u t in  s u p p o rt o f h is 
a p p lica tio n  th a t  a bond f id e  purchaser o f th e  shares 
o f the de fendant in  the  sh ip  w ou ld  on g e tt in g  
reg is te red  as ow ner have a good t i t le ,  and possib ly  
create pre jud ice  to  the p la in t if f ’s r ig h t  to  enforce 
h is  c la im , shou ld  he be he ld  on the  t r ia l  o f the 
cause to  be e n tit le d  to  i t .  T he  p la in t i f f  w ished to  
se ll the  sh ip , so as to  recover h is  c la im  fro m  the  
p roceeds; b u t  he m ig h t no t, even i f  the  sale o f the 
sh ip  was ordered, be able to  recover fro m  the  p ro 
ceeds, shou ld  th e  sh ip  o r shares in  he r have been 
in  th e  mean t im e  tra n s fe rre d  to  a th ird  p a rty .

S ir  R obert P h illim ore .— I  g ra n t th e  app lica 
t io n , th e  in ju n c t io n  to  la s t fo r  th ree  m on ths , sub
je c t, as th e  m o tio n  is  ex p a rte  and w ith o u t notice , 
to  an y  a p p lica tio n  that, m ay be made by the  
defendant.

S o lic ito r  fo r  p la in tif f ,  F . B . Jennings.
S o lic ito r  fo r  defendant, J. T . Moss.

COURT OF APPEAL.

S IT T IN G S  A T  L IN C O L N ’ S IN N .
Beported by H. P eat , Esq., Barrister-at-Law.

F r id a y ,  Feb. 2, 1877.
(B e fo re  James, L .J .,  and B rett and A mphlett, 

J J .A .)
Re  T he  R io Geande do Sue Steamship Com

pany (L im ite d ).
Com pany— W in d in g -u p — M a r it im e  lie n — Disburse

ments by m aster o f  sh ip— S h ip  ow ned ffiy  com
pan y  in  w in d in g -u p — Mortgagee in  possession o f 
sh ip— Leave to proceed in  C ou rt o f  A d m ira lty —  
Costs.

The m aster o f  a sh ip  w h ich  belonged to a  company, 
re q u ir in g  certa in  necessaries f o r  the sh ip ’s use, 
drew  a b i l l  o f  exchange upon  the company in  
fa vo u r o f  the m a te r ia l men, an d  gave the same to

them in  paym ent o f  such necessaries. The b i l l  vias 
accepted by the company, but was d ishonoured at 
m a tu r ity ,  and  was p a id  by the master a fte r an 
action  had been commenced aga inst h im  by the 
holder o f  the b ill.

The company was subsequently ordered to be w ound
up, and possession was taken o f  the ship by 
mortgagees.

A n  order was made in  chambers on the a p p lica tio n  
o f the m aster g iv in g  h im  leave to proceed in  the 
C ourt o f A d m ira lty  to enforce his m a ritim e  lie n  ; 
but th a t order was va rie d  a t the instance o f  the 
liq u id a to r, and  the V ice-Chancellor ordered that 
the liq u id a to r  should pa y  150Z. in to  court t°  
answer the m aste r’s c la im , the master undertak ing  
no t to proceed to the C ou rt o f  A d m ira lty ,  but 
w ith o u t p re ju d ice  to a n y  a p p lica tio n  by the master 
to increase th a t am ount, i f  i t  should be insu ffi
cient. :

H e ld ,th a t as the court had,no ju r is d ic t io n  in  the w in d 
in g -u p  over the mortgagees o f  the ship, the order 
made in  chambers g iv in g  the master leave to p r0 '  
ceed in  the C ourt o f  A d m ira lty  was r ig h t.

Re T he  A u s tra lia n  D ire c t S team  N a v ig a tio n  Com" 
pany (L . Rep. 20 E q. 325), d istingu ished.

H e ld , also, th a t the master was entitled, not only  
be repa id  the am ount p a id  by h im  on the b il l  of 
exchange w ith  in terest, but also to be p a id  his 
costs, charges, and expenses p ro p e rly  in cu rre d  i ri 
the w in d in g -u p , and  tha t the fu n d  in  cou rt must 
be increased to an  am ount suffic ient to cover those 
costs, charges, an d  expenses ;  but th a t he was not 
en titled  to the costs o f  consu lting  h is s o lic il° r 
whether he had an y  defence to the action brought 
against h im  on the b i l l  o f  exchange.

O rder o f  Bacon, V.C. va ried .
T his was an appeal from a decision of Bacon«
V .C .

The facts of the  case w ere as fo llo w s :
The R io  G rande do S u l S team ship  Company 

(L im ite d )  were the  owners o f th e  B r it is h  Steam ' 
sh ip  Conde d 'E n ,  o f w h ich  C ap ta in  B . B . T u rne r 
was the  m aster, and  w h ich  was m ortgaged  
Messrs. W .  H a m ilto n  and Co., o f G lasgow, t0 
secure 8000£., and also a c u rre n t account.

I n  J u ly  1875, the sh ip  be ing  on a voyage fro in  
S ou th  A m e rica  to  L o n do n , touched a t .the  p o rt o 
Santa  C ru x , in  the Is la n d  o f T ene riffe , and tn® 
m aste r re q u ir in g  coals and o th e r necessarie3 
fo r  the  s h ip ’s service, ob ta ined  th e m  fro m  M essrS- 
B ruce , H a m ilto n , and Co. o f  th s t p o rt, a t a cos 
o f 126(. 9s. 4d „  and, in  o rd e r to  pay fo r  them  b0 
d re w  a b il l  o f exchange fo r  th a t sum  upon tn 
com pany in  favour o f M essrs. B ruce , Ham ilton« 
and Co., and de live red  i t  to  them .

T h is  b i l l  o f exchange was endorsed by Messrs- 
B ruce , H a m ilto n , and  Co. to  th e  o rde r o f Georg® 
B ruce, and  on th e  4th  A u g . 1875, was accepted by 
th e  com pany.

T he  b i l l  fe ll due on th e  6 th  Sept. 1875, anc*.Wuv
presented fo r  paym en t, b u t was d ishonoured by 
th e  company.

O n the 8 th  Sept. George B ruce  app lied  fo r pay 
roen t o f the b i l l  to  C ap ta in  T u rn e r, w ho was tbe^ 
in  London . H e  a t f ir s t  refused to  pay, and Bru® 
thereupon comm enced au action  aga inst h im . ~ 
the  17tb Sept, however, he pa id  B ruce  1291 6s- 0 _ 
fo r  the  am oun t o f th e  b ill,  w ith  in te re s t and  cost > 
h a v in g  consu lted  h is so lic ito r in  th e  m ean tim 0’ 
and been advised th a t he had no defence to  to  
ac tion .

O n the 16th Sept, th e  m ortgagees to o k  poss®
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sion of the  ship, and th e ir  s o lic ito r  w ro te  to  
C apta in  T u rn e r, in fo rm in g  him. o f  the  fac t, and 
s ta tin g  th a t he m ig h t consider h im se lf fro m  th a t 
tim e  in  th e ir  em p loym en t as m aste r o f th e  sh ip , 
and fro m  th a t  tim e  he received h is pay as m aste r 
fro m  th e  m ortgagees.

H is  so lic ito rs  a fte rw ards app lied  to  th e  m o r t
gagees fo r  repaym en t of the  129J. 6s. hd., and n o t 
rece iv ing  th e  am ount, they  th reatened to  take  
im m ed ia te  proceedings in  th e  C o u rt o f A d m ira l ty  
to  a rre s t the ship.

O n the  21st Sept, an o rd e r was made b y  Bacon, 
V .O . fo r  the w in d in g -u p  o f the  com pany.

O n the  23 rd  Sept, the  s o lic ito r  o f th e  m o rtg a 
gees w ro te  to  C apta in  T u rn e r ’s so lic ito r, and 
called h is a tte n tio n  to  th e  decis ion of th e  M aste r 
of th e  R o lls  in  Be The A u s tra lia n  Direct, Steam  
N a v ig a tio n  C om pany  (L . Rep. 20 E q . 325), as an 
a u th o r ity  th a t th e  p rope r course fo r  Capt. T u rn e r  
to  adopt was to  proceed in  the  w in d in g -u p , and 
h o t in  the  C o u rt o f A d m ira lty .

A c c o rd in g ly , on the  28 th  Sept., C apt. T u rn e r  
to o k  o u t a sum m ons in  the w in d in g -u p , ask ing  
th a t th e  126Z. 9s. hd., and th e  am o u n t o f h is 
costs of and in c id e n ta l to  th e  action, and o f and 
in c id e n ta l to  the  sum m ons, m ig h t be fo r th w ith  
paid in  fu l l  o u t o f th e  com pany’s assets, o r a 
su ffic ien t secu rity  g ive n  by the l iq u id a to r  fo r pay
m ent in  fu l l ,  o r th a t th e  sh ip  m ig h t be sold, and 
the am oun t o f his d isbursem ents and costs paid to  
h im  o u t o f the  proceeds o f sale o r th a t  he m ig h t 
he a t l ib e r ty  to  proceed in  the  C o u rt o f A d m ira lty  
aga inst th e  sh ip , and, so fa r as m ig h t be neces
sary, aga ins t th e  com pany, and the  liq u id a to r  and 
the m ortgagees, o r  to  take  and pursue  such o th e r 
rem edies in  th e  A d m ira l ty  C o u rt as he was 
e n tit le d  to.

On th e  1st Oct. an o rde r was made in  chambers 
hy the  C h ie f C le rk  th a t C apt. T u rn e r  shou ld  be a t 
l ib e r ty  to  in s t itu te  a s u it  in  the  C o u rt o f  A d m i
ra lty  aga inst the  sh ip , and so fa r  as m ig h t be 
necessary, aga ins t the  com pauy and th e  liq u id a to r, 
to  recover th e  126Z. 9s. hd., and h is  costs o f and 
in c id e n ta l to  th e  ac tion  and the  sum m ons, and o f 
and in c id e n ta l to  th e  s u it  in  th e  C o u rt o f 
A d m ira lty .

O n th e  5 th  O ct., on a m o tio n  made in  the  
w in d in g -u p  b y  th e  p ro v is ion a l liq u id a to r  to  v a ry  
th is  o rde r, Bacon, "VIC., made an o rde r th a t 
pap t. T u rn e r  u n d e rta k in g  n o t to  in s t itu te  a s u it 
in  th e  C o u rt o f A d m ira lty ,  the  p ro v is ion a l l iq u i
d a to r o r  the  o ffic ia l liq u id a to r  fo r  th e  tim e  be ing  
should, o u t of th e  f ir s t  moneys th a t shou ld  come to  
his bauds, pa y  the sum  o f 150Z. in to  c o u rt to  the 
c red it o f a separate account to  answ er Capt. 
T u rn e r ’s c la im , b u t th a t  th is  paym en t shou ld  be 
w ith o u t p re ju d ice  to  any app lica tio n  Capt. T u rn e r  
f l i g h t  m ake to  increase the  am oun t in  case i t  
should be in s u ff ic ie n t to  sa tis fy  h is  c la im .

In  com pliance w ith  th is  o rde r th e  150Z. was pa id  
in to  court.

On th e  4 th  A u g . 1876, Capt. T u rn e r  took  o u t a 
summ ons in  th e  w in d in g -u p  to  increase th e  150Z. 
1° a sum su ffic ien t to  m eet th e  taxed costs in c u rre d  
n.V h im  in  de fend ing  th e  action  aga in s t h im  on the  
L il l o f ixch a n g e , and th e  costs o f and in c id e n ta l to  
’-he sum m ons o f the 2 8 th  Sept. 1875, and  the  p ro 
ceedings subsequent there to , and o f and  in c id e n ta l 
>o the m o tio n  o f the 5 th  O ct. 1875.

T h is  sum m ons was ad jou rned  in to  cou rt, and 
came on fo r  he a rin g  ou th e  28 th  N o v . 1876, when 
Hacnn, V .C ., refused to  a llo w  C apt. T u rn e r  any

costs o f de fend ing  th e  action  o r o f th e  summonses 
and  o th e r proceedings in  th e  w in d in g -u p , b u t 
ordered th a t o u t o f the  150Z. s ta n d ing  in  co u rt, th e  
sum  o f 1267. 9s. hd., w ith  in te re s t the reon  a t the  
ra te  o f 5 pe r cent, per annum  to  th e  31st Dec. 
1876, should be pa id  to  h im , and th a t th e  residue 
o f the  150Z. shou ld  be pa id  to  the o ffic ia l liq u id a to r.

P ro m  th a t p a rt o f the  o rd e r w h ich  refused to  
g ive  h im  any costs, Capt. T u rn e r  appealed.

F ischer, Q. C. and S t ir l in g ,  fo r th e  appe llan t.—  
The case o f Be The A u s tra lia n  D ire c t Steam N a v i
ga tion  Com pany  (L . Rep. 20 E q . 325), upon w h ich  
th e  Y ice -C h a n ce llo r founded h is  decision, is in  
m any respects d is tin g u ish ab le  fro m  th e  p resen t 
case. H e re  the a p p e lla n t had a v a lid  lie n  before 
the  com m encem ent o f the  w in d in g -u p , and he 
ob ta ined  th e  leave o f th e  c o u rt to  in s t itu te  a s u it  
in  th e  C o u rt o f A d m ira lty ,  w h ile  in  th a t case the  
m aste r of the  sh ip  proceeded w ith o u t th e  leave ot 
th e  co u rt, and the re  were no m ortgagees, b u t a ll 
th e  parties  were before th e  c o u rt in  the  w in d in g -u p . 
T he  appe llan t was ju s tif ie d  in  ta k in g  th e  proceed
in g s  w h ich  he d id  m  th e  w in d in g -u p , and  the re fo re  
he is  e n tit le d  to  th e  costs o f a l l  those proceedings. 
H e  i 3  also e n tit le d  to  h is costs o f  de fend ing  th e  
action  on th e  b i l l  o f exchange, and also th e  cost of
c o n su ltin g  his so lic ito r w h e th e r hecou ld  successfu lly
de fend th a t a c t io n : (S m ith  v. H ow e ll, 6 E x. 730-6.) 
I t  is  w e ll se ttled  th a t a m aste r o f a sh ip  is  e n tit le d  
to  a lie n  on th e  sh ip  fo r  h is  d isbursem ents fo r  
necessaries supp lie d  to  th e  sh ip , and th a t  h is  lie u  
is  p a ram oun t to  e v e ry th in g  b u t th e  lie n  o f the 
seamen fo r th e ir  wages :

The M ary Anne, 13 L. T. Rep. N . S. 384; L. Rep. 1
Ad. & E. 13; 2 Mar. Law. Cas. O. S. 294 ;

The Bold Buccleuch, 7 Moore P. C. 267 ;
The Feronia , L. Rep. 2 Ad. & E. 65; 3 Mar. Law.

Cas. O. S. 54.
I t  m ay be ob jected  th a t  th is  is  a m ere appeal fo r 
costs, b u t i t  invo lves a ques tion  o f p rin c ip le  :

Cotterell v. Stratton, 28 L. T. Rep. N . S. 218; L. Rep.
s r.h 295.

T h e y  also re fe rre d  to
Addison on Contracts, 1085.

K a y ,  Q.O., and Speed, fo r  th e  respondent.—  
E xce p t as regards th e  cost o f  th e  a c tio n  on th e  
b i l l  o f exchange, th is  is  a m ere appeal fo r  costs in  
a m a tte r  w h ich  was w ith in  the  d isc re tio n  o f th e  
Y ice -C hance llo r. A s  to  the  action , th e  a ppe llan t, 
as d ra w e r o f th e  b il l,  was c le a rly  liab le , and  was 
n o t ju s t if ie d  in  in c u r r in g  any costs. A n d  the  
decis ion o f th e  M aste r o f  th e  R o lls  in  B e The  
A u s tra lia n  D ire c t Steam N a v ig a tio n  Company is a 
d ire c t a u th o r ity  th a t costs shou ld  n o t be g ive n  to  
the  appellant.

N o  re p ly  was called fo r.
J ames, L .J .— T ho u g h  i t  has been a rgued  th a t 

th is  is m e re ly  an appeal fo r  costs, i t  re a lly  in 
volves an im p o r ta n t question  of la w  and p rin c ip le .

The  a p p e lla n t d rew  a b i l l  o f exchange upon 
the  company fo r  expenses w h ich , i t  was n o t d is 
pu ted , were p ro p e r ly  in c u rre d  by h im  on beha lf 
o f the ship. Beyond a ll question  he had a lie n  on 
th e  sh ip  fo r  the  am oun t o f those expenses, and h is  
lie n  was p a ram oun t to  the  c la im  o f th e  m o rt
gagees. The  b i l l  was d ishonoured  a t m a tu r ity ,  
and the  app e lla n t p a id  i t ,  as he was bound  to  do. 
T hereupon he was m inded  to  take  proceedings 
aga inst the  sh ip  in  the  C o u rt o f A d m ira lty ,  as 
he la w fu lly  m ig h t do as aga inst b o th  th e  m o r t
gagees and th e  com pany, w ho were th e  owners o f 
th e  e q u ity  o f redem ption . I n  th is  s ta te  o f th in g s

I
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he received a le t te r  fro m  th e  so lic ito rs  o f the  
m ortgagees, d ire c tin g  h is  a tte n tio n  to  th e  decision 
o f th e  M as te r o f  the  R o lls  in  Be The A u s tra lia n  
D ire c t S team  N a v ig a tio n  Com pany  (L . R ep. 20 E q . 
325), w here  i t  was he ld  th a t the  p rope r mode o f 
e n fo rc in g  a m a r it im e  lie n  on a vessel b e long ing  to  
a com pany w h ich  has been ordered to  be w ound 
up , is  by  a proceed ing  in  th e  w in d in g -u p , and n o t 
b y  a p roceed ing  in  rem  in  the A d m ira lty  C ou rt. 
T he  ap p e lla n t acted upon th e  in fo rm a tio n  thus  
g ive n  to  h im , and, in  accordance w ith  th a t  deci
sion, he to o k  o u t a sum m ons in  the  w in d in g -u p , 
v a rie d  as th e  c ircum stances o f th e  case requ ired , 
because th e  m ortgagees were n o t pa rties  to  the  
proceedings in  th e  w in d in g -u p . T he  co u rt had no 
ju r is d ic tio n  in  th e  w in d in g -u p  to  sum m on the  
m ortgagees before it ,  o r to  decide any question  as 
between th e  ap p e lla n t and them . T he re fo re  he 
to o k  o u t a sum m ons, a sk in g  fo r  an a lte rn a tiv e  
o rde r, e ith e r th a t  h is  c la im  and costs m ig h t  be 
pa id  o r secured in  the  w in d in g -u p , o r th a t he m ig h t 
bo a t l ib e r ty  to  in s t itu te  proceedings in  th e  C o u rt 
o f A d m ira lty .  A n  o rd e r was acco rd in g ly  made in  
cham bers, on th e  1st O ct. e iv in g  h im  leave to  in 
s t itu te  proceedings in  the  C o u rt o f A d m ira lty ,  and 
I  fee l bound to  say th a t, in  m y  op in ion , n o tw ith 
s ta n d in g  e v e ry th in g  th a t  has been said to  the 
c o n tra ry , th a t o rd e r was p rec ise ly  th e  r ig h t  o rde r 
to  m ake, unless th e  liq u id a to r  had then  been able 
and w il l in g  to  g ive  th e  app e lla n t su ffic ien t s e c u rity  
fo r  th e  sa its fac tion  o f h is c la im , and h is  costs, 
charges, and expenses p ro p e r ly  in c u rre d  as an in 
cum brancer o f th e  sh ip . I t  appears to  me th a t  
th a t  o rd e r was a r ig h t  o rde r, and th a t th e  a p p e l
la n t ’s costs o f o b ta in in g  th a t o rd e r were costs p ro 
p e rly  in c u rre d  by h im  as an incum brance r. A f te r 
w ards the  liq u id a to r  took  o u t a sum m ons to  have 
th a t  o rd e r d ischarged , b u t th e  o rd e r has neve r 
been in  fa c t d ischarged, and the re  has been no ad
ju d ic a tio n  th a t  i t  was n o t a r ig h t  o rder. W ith  a ll 
deference to  th e  op in ion  o f the  learned  V ic e - 
C hance llo r, i t  seems to me th a t th e  o rde r o f the  
5 th  O ct. cou ld  o n ly  have been made w ith  the  
consent o f th e  parties , and th a t  th e  e ffect o f i t  
was o n ly  to  p ro v id e  th a t  th e  a p p e lla n t’s c la im  
shou ld  be secured in  a no the r way. T he  V ice - 
C hance llo r th e re b y  ordered th a t  155Z. shou ld  be 
b ro u g h t in to  c o u rt by  the  liq u id a to r  to  answ er the  
a p p e lla n t’s c la im , and th e  o rd e r was expressly  made 
w ith o u t p re ju d ice  to  any a p p lica tio n  by h im  to  in 
crease th e  am ount. So fa r  fro m  th e  V ice -C han 
ce llo r ’s o rd e r o f th e  5 th  O ct. be ing  a ju d ic ia l 
dec is ion  th a t  th e  o rd e r made in  cham bers on th e  
1st O ct. was in co rre c t, i t  proceeded on th e  fo o tin g  
th a t  i t  was co rrect, fo r  th e  proceedings u n d e r i t  
were stayed on ly  upon th e  te rm s of the liq u id a to r  
g iv in g  th e  app e lla n t a ll th a t  w h ic h  he w o u ld  have 
g o t in  the  C o u rt o f A d m ira lty .  I n  th a t c o u rt h is 
lie n  on th e  sh ip  w ou ld  have been he ld  to  in c lu d e  
a ll  costs, charges, and expenses p ro p e rly  incu rre d  
in  e n fo rc in g  i t .  I t  seems to  me th a t th e  object o f 
the o rde r o f the  5 th  Oct. was to  b r in g  in to  c o u rt 
a s u ffic ie n t sum  as a se cu rity  fo r  th a t w h ich  he 
w ou ld  have been e n tit le d  to  as aga inst the sh ip .

T he  appe llan t is , the re fo re , e n tit le d  to  be repaid 
the m oney pa id  b y  h im  on th e  b i l l  o f exchange, 
and to  be pa id  h is  costs in  the  w in d in g -u p  pro
ceedings, th a t  is  to say, his costs beginning w ith  
the order made in  chambers on the  firs t summons 
and his costs ol all subsequent proceedings, down 
to  and including his costs o f the  present appeal.

A a to  the costs of the action against h im  on the

b i l l  o f exchange, th e  V ice -C hance llo r was of 
op in io n  th a t he cou ld  n o t be e n tit le d  to  th e  costs 
o f a sce rta in ing  w h e th e r he cou ld  successfully 
defend th e  action. T he  u tm o s t he can have p ro 
p e rly  expended in  th a t w ay w ou ld  be 6s. 8d., fo r  
a sk in g  h is  s o lic ito r  w h e th e r he had any defence. 
T here  w il l ,  the re fo re , be no o rde r w ith  respect to  
th e  cost o f th a t action , b u t th e  V ice -C hance llo r’s 
o rde r m u s t be va rie d  by  g iv in g  th e  app e lla n t his 
costs, cha rges, and expenses p ro p e r ly  in c u rre d  of 
th e  p roceed ings in  the  w in d in g -u p , and i f  neces
sa ry  the  am o u n t p a id  in to  c o u rt m u s t be in 
creased.

Brett, J .A .— I  am of the same opinion.
T he  o n ly  reasonable costs o f de fend ing  th e  action 

on th e  b i l l  o f exchange w ou ld  have been 6s. 8cJ. fo r  
a sk in g  a question  w h ic h  any s o lic ito r ’s c le rk  could 
have answered a t once. A s  fo r  th e  costs .in  the 
w in d in g -u p  proceedings, w hen th e  m aste r o f the 
sh ip  had pa id  th e  b i l l  o f  exchange he was in  the 
same pos itio n  as i f  he had a c tu a lly  pa id  fo r  the 
necessary d isbu rsem en t fo r  w h ich  th e  b i l l  was 
g iven . The fa c t th a t  here th e  m ortgagees are in  
possession makes an im p o r ta n t d iffe rence, and is 
su ffic ie n t to  d is tin g u is h  th is  case fro m  th e  case 
before the M a s te r o f the  R o lls  ; (B e The A u s tra lia n  
D ire c t S team  N a v ig a tio n  Com pany, L ,  Rep. 20 Eq. 
325.) T h a t decis ion w o u ld  seem to  show th a t  in  a 
case l ik e  th is  i t  w o u ld  be necessary to  ob ta in  the 
leave o f the  C o u rt o f C hancery to  in s t itu te  proceed
in g s  in  the  C o u rto f A d m ira lty .  T hen , as th e  C ourt 
o f C hancery had no ju r is d ic t io n  in  th e  w in d in g -u p  
ove r th e  m ortgagees, th e  m aster o f  th e  sh ip  could 
n o t o b ta in  a ll th a t he was e n tit le d  to  unless he 
proceeded in  the  C o u rt o f A d m ira lty .  H e  was 
th e re fo re , as a m a tte r  o f law , e n tit le d  to  have leavo 
to  proceed in  th a t  co u rt. A s  a fa v o u r to  the 
liq u id a to r, th e  o rd e r g iv in g  h im  th a t leave was 
a fte rw a rd s  a lte red  b y  th e  o rd e r of th e  5 th  Oct., 
w h ich , in  m y  op in ion , was p ra c tic a lly  a consent 
o rde r, th o u g h  in  fo rm  i t  was n o t so.

T he  a p p e lla n t is, there fo re , e n tit le d  to  be paid, 
n o t o n ly  w h a t he has paid on th e  b i l l  o f exohange, 
b u t a lso h is  costs, charges, and expenses as a 
m ortgagee in  the  usua l way.

A mphlett, J .A .— I  am  o f  the  same op in ion .
O rder o f  Bacon, V.C., acco rd ing ly  varied.

S o lic ito r  fo r th e  appe llan t, Barnes  and Bernard-
S o lic ito r  fo r  th e  respondent, N ic o l, Son, and 

Jones.

S IT T IN G S  A T  W E S T M IN S T E R .
R eported by J . P . A s p in a l l , F . W . R a ik e s , and P . B.

H u tch in s , Esqrs., Barristers-at-Law .

Feb. 5 and  6, 1877.
(Before  Mellish, L .J . and Bagg allay and 

Bramwell, J J .A .)
Keith and another v . Burrows and another-

M ortgage o f  sh ip—-B ig h ts  o f  mortgagee— Freight.
The mortgagee o f a sh ip  is  on ly  en titled  to such 

f re ig h t  as is  accru ing  due by a  contract existing  
when he t,alce3 possession.

M . mortgaged h is sh ip to p la in t if fs .  M . through i  ■ 
bought a cargo in  C a lifo rn ia  on account o f  s h ip ; 
b ills  o f  la d in g  to P . ’s order were d r a w n  f o r  a 
n o m in a l f re ig h t  o f  I s .  per ion. D a r in g  t ” e, 
voyage defendants, 'w ithout notice o f  p la in t i j ls  
m ortgage, w h ich  was not registered, a dva n ce d ’ 
money to M . on the security o f  th e  cargo. D e f e n 
dants an d  AT. sold the cargo to  J .  by a  c o n tra c t
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co n ta in ing  the fo llo w in g  clause, “  As cargo is  
coming on ship ’s account f r e iq h t  is  to be computed 
a t 55s. p e r ton, an d  invo ice to be rendered  
accord ing ly .”  Defendants made fu r th e r  advances 
to M ., who p a id  f o r  the cargo, received the b ills  o f  
la d in g , and handed them to defendants w ith  a n  
assignment indorsed o f  M .’s in terest in  “  the 
w ith in  fre ig h t,"  expressed to be “  a t the ra te  o f  
55s. p e r ton, an d  no t the n o m in a l am ount o f  Is . 
per ton.”  P la in t if fs  registered th e ir  mortgage. 
The sh ip  a rrive d , and p la in t if fs  took possession 
and  cla im ed  55s. per ton fre ig h t. Defendants by 
arrangem ent acquired J . ’s righ ts .

H e ld  (reversing the ju d g m e n t o f  the Com mon P leas  
D iv is io n ), th a t the 55s. per ton  was no t re a lly  
f re ig h t,  but p a r t  o f  the price  o f  the cargo, th a t 
there was no f re ig h t  beyond 1 s. p e r  ton accru ing  
when p la in tif fs  took possession, and  therefore  
p la in t if fs  were no t en titled  to f re ig h t  beyond Is. 
per ton.

A ppeal fro m  the ju d g m e n t o f the  Com m on Pleas 
D iv is io n  in  fa vo u r of the  p la in t if fs  on th e  fo llo w in g  
special case:

1. The  p la in tif fs  are m erchants c a rry in g  on 
business under the  s ty le  o r f irm  o f James W y ll ie  
and Co., in  London . T he  defendants are corn- 
factors and b rokers  c a rry in g  on business u n d e r 
the s ty le  o r f irm  o f B u rro w s  and P e rks , in  London . 
The action  is  b ro u g h t by th e  p la in t if fs  who c la im  
as m ortgagees in  possession of th e  sh ip  Stone- 
house to  recover moneys a lleged  to  have become 
due and payable in  respect o f  f r e ig h t  fro m  th e  
defendants under th e  c ircum stances h e re in a fte r 
appearing.

2. M r.  John  M oriso n , o f B il l i te r -s tre e t,  tra d in g  
under the  s ty le  o r f i rm  o f John  M oriso n  and  Co., 
Was, d u r in g  th e ip e rio d  covered by th is  case, the 
reg is te red  ow ner o f s ix ty  s ix ty - fo u r th s  o f the 
Stonehouse, M r. B ley , th e  c a p ta in , b e in g  th e  
reg is te red  ow ner o f the  re m a in in g  fo u r  s ix ty -  
fourths.

3. O n  the  1 s t Dec. 1874, M o riso n  executed a 
m ortgage o f h is  s ix ty  s ix ty - fo u r th s  o f th e  sh ip  in  
favour o f the  p la in t if fs  to  secure 75001. and in te re s t 
in  account cu rre n t,¿ a u d  any fu r th e r  Bum w h ich  
m ig h t become due.

4. T he  Stonehouse was a t th is  tim e  a t San 
Trancisco seeking  em p loym en t, and  the  fre ig h t 
m a rke t be ing  d isorgan ised  o w in g  to  a recen t com 
m erc ia l fa ilu re , h e r capta in, B le y , de te rm ined , 
ra th e r than  accept the  lo w  o ffe rs of fre ig h t w h ich  
Were be ing  made in  th e  th ic k  o f the  cris is , to  load 
a cargo o f wheat “  on account o f th e  sh ip  ”  h o p in g  
by its  sale in  E n g la n d  to  realise a b e tte r  m a rg in  
than  w h a t was ava ilab le  as fre ig h t  a t th e  p o rt o f
loading.

5. A c c o rd in g ly  a cargo of 23,644 sacks o f w heat 
(being the  cargo in  respect of w h ic h  th e  p resen t 
c la im  arises) was ob ta ined  th ro u g h  M essrs. P a r ro t t  
*md Co., m erchan ts  a t San Francisco, and sh ipped

board the  Stonehouse. T he  invo ice , dated the  
2nd Dec. 1874, stated th a t the  w heat was sh ipped 
by P a r ro tt  and Co. on b oa rd  the  Stonehouse bound 
to  F a lm o u th  o r D ow ns fo r  orders, consigned to  
order, th a t  is to  th e  o rd e r of P a r ro t and Co. (they, 
thus keep ing  co n tro l ove r the cargo u n t i l  th e  m oney 
found  by th e m  fo r the  purchase th e re o f shou ld  be 
paid) by  order o f Jobn Morison and Oo. foraccount 
and risk  of whom it m ight concern.

6- Bills of lading were made out for the wheat 
deliverable to the order of and were handed to 
P arro tt and Go., stating the fre ig h t payable on

d e liv e ry  to  be Is . pe r ton. P a r ro t t  and  Co. 
s im u ltaneous ly  d re w  b ills  o f E xchange  on M oriso n  
a t s ix ty  days’ s ig h t aga ins t the  w heat, to  recoup 
themselves fo r  the  p rice  o f  the  wheat and th e ir  
com m ission, and sold the  b ills  o f exchange w ith  
th re e  b ills  o f la d in g  indorsed  by P a r ro t t  and  Co., 
a ttached th e re to  to  th e  B a n k  o f B r it is h  N o r th  
A m erica .

7. I t  is  a com m on p rac tice  in  m any places fo r 
fo re ig n  sh ippers, w hen a cargo is  to  be sh ipped 
“ fo r the  aocount o f th e  sh ip ,”  to  d ra w  b ills  ot 
la d in g  fo r  a n o m in a l instead  o f a b la n k  f re ig h t,  
the re  be ing an op in ion  am ong m erchants than a 
b la n k  fre ig h t  is no t a desirab le  th in g .

8. O n o r about th e  3 rd  Doe. 1874, th e  Stone
house sa iled  fro m  San F rancisco. T he  ra te  o f 
fre ig h t genera l a t th is  date a t San F ranc isco  was 
o n ly  55s. pe r to n ; b a t the  p la in tif fs  were in fo rm e d  
by  M oriso n  th a t  th e y  w o u ld  receive 50001. to  60001. 
fo r  th e  fre ig h t o f th e  Stonehouse. T he  defen
dan ts , however, d id  n o t know  th a t  M oriso n  
had  g ive n  th e  p la in t if fs  any in fo rm a tio n  on 
th e  sub je c t o r  th a t th e y  had any in te re s t in  the  
sh ip .

9. O n the  2 ls t  Dec. 1874, M o riso n  accepted the  
b ills  o f exchange payable a t the  L o n do n  and C o u n ty  
B a n k  on the  22nd Feb. 1875.

10. O n th e  1st Jan. 1875, M o riso n  effected tw o  
po lic ies o f insurance  in  respect o f the  Stonehouse 
on fre ig h t  va lued  a t 4000?. and 1000?. respec tive ly .

11. T he  sum  necessary to  m eet th e  b ills  o f ex
change a t m a tu r ity  was 10,364?. 19s. 4 i . ; and a t 
some tim e  in  Decem ber o r the  b e g in n ing  o f  Ja n u ary  
i t  had been arranged between M oriso n  and th e  
defendants, th a t the defendants shou ld  advance to  
M oriso n  the  m oney necessary fo r the  purpose, th a t  
the defendants in  tu rn  shou ld  be a t l ib e r ty  to  sell 
th e  cargo, and  receive th e  proceeds o f sale on 
M oriso n ’s account, and  th a t the  b ills  o f la d in g  and 
po lic ies of insu rance  shou ld  be deposited w ith  th e  
defendants as se cu rity  fo r  th e ir  advances.

12. Before m a k in g  and c a rry in g  ou t th is  a rrange 
m en t w ith  M orison , the  defendants searched th e  
sh ip ’s re g is te r a t th e  C ustom  House, and fo u nd  
th a t s ix ty  s ix ty - fo u rth s  were reg is te re d  in  M o r i
son’s nam e, and th a t  the re  was no incum brance  
w ha teve r on th e  re g is te r. T he  defendants had no 
no tice  in  any w ay th a t M o riso n  had m ortgaged  h is  
shares in  th e  Stonehouse.

13. O n the  4 th  Jau . 1875, th e  defendants 
advanced to  M oriso n  3000?., and s h o rtly  a fte r 
w ards, in  pursuance o f the  a rrangem en ts  then  
m ade, rece ived fro m  h im  th e  fo rm e r o f th e  tw o  
po lic ies, be ing  the  p o lic y  on f re ig h t  va lu e d  a t 
4000?.

14. O n th e  2nd Feb. 1875, M o riso n  executed 
ano the r m ortgage  in  s im ila r  te rm s  o f h is  in te re s t 
in  th e  sh ip  to - the  p la in t if fs  to  secure 4000?. and  
fu r th e r  advances. M oriso n , subsequen tly  on th e  
2nd M a rc h  1875, fa r th e r  m ortgaged  h is  in te re s t in  
th e  Stonehouse to  Joseph H a rro ld , w ho reg is te re d  
h is  m ortgage  on th e  3 rd  M a rc h  1875, a nd  th u s  
became the  f ir s t  m ortgagee, th e  p la in t if fs  n o t 
h a v in g  reg is te red  th e ir  m ortgages u n t i l  th e  6 th  
M a rch  1875, as h e re in a fte r m entioned.

15. O n o r about the  16 th  Feb. 1875, th e  defen
dants offered the cargo o f w heat fo r  sale to  d ive rs  
persons on cost fre ig h t and insurance te rm s , b a t  
d id  n o t succeed in  o b ta in in g  a purchaser u n t i l  on 
the  19 th  Feb., they  effected a sale o f th e  cargo  on 
th e  te rm s h e re in a fte r appearing.

16. On the 19th Feb. 1875, the defendants, on
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beha lf o f M oriso n  and  on th e ir  ow n account to  th e  
e x te n t o f th e ir  advances, so ld th e  cargo to  H e n ry  
J u m p  and Sons, o f L iv e rp o o l. T he  fo llo w in g  is a 
copy o f th e  co n tra c t s igned  by  H a r r is  B ro th e rs  and 
Uo., b roke rs , on beha lf o f the  buyers  :

London, 19th Feb. 1875.
Bought of Messrs. John Morison and Co., through 

Messrs. Burrows and Perks, for Messrs. Henry Jump and 
Sons, Liverpool, a cargo of Californian wheat of fair 
average quality, of the season’s shipment when shipped.

Shipped per Stonehouse, first class, from San Fran
cisco, bill of lading dated about 2nd Dec. 1874, say 23,644 
bags, containing 3,089,7751b., at the price of 43s. 6d. per 
qr. of 5001b. shipped ; bags weighed and paid for as 
wheat, including freight and insurance to any safe port 
in the United Kingdom of Great Britain and Ireland, 
calling at Falmouth or the Downs for orders. Vessel to 
discharge afloat. No charge for dunnage or bsgs. Pay
ment cash in London within Beven days, less discount for 
nnexpired portion of two months from this date at 5 per 
cent, per annum in exchange for bill of lading and 
policies of insurance (free of war risk) effected with ap
proved underwriter’s, but for whose solvency sellers are 
not responsible. Damage by sea water or otherwise (if 
any) to be taken as sound.

Invoice quantity is to be final; sellers to pay our 
brokerage of {  per cent., contract cancelled or not can
celled. Any average incurred before this date to be for 
account of and settled by sellers ; sellers to give policies 
of insurance for 2 per cent, over the invoice, amount in
cluding the l  per cent., and any amount over this to be 
for sellers’ account; three days for waiting orders at 
port of ca ll; to discharge according to the custom of the 
port. Should any dispute arise, it  is agreed by buyer 
and seller to leave the same to be settled by two London 
cornfactors respectively chosen, with power to call in an 
umpire, whose decision is to be final.

As cargo is coming on ship’s account, freight is to be 
computed at 55s. per ton of 22401b., and invoice to be 
rendered accordingly.

H a r r is  B r o t h e r s  a n d  Co ., Brokers.
17. The  de fendant w o u ld  have had a d if f ic u lty  

in  d isposing  o f the  cargo w ith o u t a llo w in g  an 
a m o u n te q u iv a le n t to  fre ig h t  to  rem a in  un p a id  u n t i l  
th e  vessels’ a r r iv a l,  and w ou ld  n o t have ob ta ined  
so la rge  a p rice  fo r  it .

18. I n  accordance w ith  th e  above c o n tra c t an 
invo ice  was subsequen tly  made o u t by  M orison , 
of w h ich  th e  fo llo w in g  is a copy :

Invoice of cargo wheat per Stonehouse at San Fran
cisco sold to Messrs. Henry Jump and Sons, Liverpool, 
as per contract of 19th Feb. 1875 :

23,644 sacks wheat, weighing3,089,7751b. ¿£. s. d.
=6179tMfirs., at 43s. 6d. per 5001b. ... 13,440 10 5

Freight on tons 1397 : 7 : 1 : 3, 55s. per
22401b........................................................  3,793 5 0

9,647 5 5
Brokerage, i  per cent................................ 67 4 0

9,580 1 5
Interest from 26th Feb. to 19th April, 

fifty-two days at 5% .............................  68 4 10

¿£9,511 16 7

B u r r o w s  a n d  P e r k s .
LondoD, 22nd Feb. 1875.

19. O n th e  22nd Feb. 1875 M orison  ob ta ined  a 
fu r th e r  advance fro m  th e  defendants o f 90001, 
m a k in g , w ith  th e  sum  of 3000E. p re v io u s ly  ad
vanced, the  sum o f 12.000Z. W ith  such advance 
he pa id  the  said b il ls  o f exchange a t m a tu r ity ,  and  
rece ived  th e  b ills  o f exchange and th e  b ills  o f 
la d in g  th e re to  a ttached  fro m  th e  L o n do n  and 
C o u n ty  B ank , as arranged w ith  th e  defendants.

20. O n th e  23 rd  Feb. 1875, in  pursuance o f such 
la s t m en tioned  a rrangem en t, M o riso n  handed the 
b il ls  o f exchange, w ith  th e  th ree  b ills  o f  la d in g

a ttached, to  th e  defendants, and th e  fo llo w in g  
m em orandum  was endorsed on th e  b ills  o f la d in g , 
and s igned b y  M o riso n  ;

We assign our interest in the within freight to Messrs. 
Burrows and Perks, London, whose receipt or that ot 
their appointed agent, will be sufficient discharge. The 
freight assigned is at the rate of 55s. per ton, and not the 
nominal amount of Is. per ton.

24th Feb. 1875. J. M o r is o n  and Co.
Such endorsem ent, a lth o u g h  dated th e  24 th  Feb. 

1875, was n o t re a lly  m ade and s igned u n t i l  about 
th e  26 th  Feb.

21. A t  th e  same tim e  M o riso n  handed to  the 
defendants th e  aforesaid invo ice , made o u t in  p u r 
suance o f th e  c o n tra c t w ith  Messrs. H . Ju m p  and 
Sons fo r  tran sm iss io n  to  th e  buyers, to g e th e r w ith  
a le t te r  to  th e  defendants them selves, dated the 
25 th  Feb. 1875, and enclos ing  th e  po lic ies the re in  
re fe rre d  to, w h ich  le t te r  was as fo llow s :

21, Billiter.street, 25th Feb. 1875.
Messrs. Barrows and Perks.
Dear Sirs,— We further give you in security policy of 

insurance on wheat 1500E. and on freights 100f., both in 
the Stonehouse. Should this vessel be lost, we trust you 
will give us the collection on them as well as on the former 
policies.

J. Morison a n d  Co.
B o th  o f the  above po lic ies are in  th e  M a rin e  I n 

surance C om pany.
22. T he  in vo ice  was d u ly  fo rw arded  b y  the de

fendan ts  to  H . Ju m p  and Sons, w ho thereupon 
paid the  balance thereon  appearing  o f 95111.10s. Id - 
in  pursuance o f th e ir  con trac t. T he  cargo was 
subsequently  resold by Ju m p  and Sons to  Boss T . 
S m y th e a n d  Co , o f L ive rp o o l.

23. O n th e  6 th  M a rch  1875, the  p la in tif fs  d u ly  
reg is te red  th e ir  m ortgages.

24. On the  13th o f A p r i l ,  1875, the  Stonehouse 
a rr iv e d  a t F a lm o u th  fo r  orders. She was then  
taken  possession o f by M r. H a r ro ld  and tho p la in 
t if fs ,  as f ir s t  and second m ortgagees respective ly- 
M r. H a r ro ld ’s deb t be ing  m ore th a n  secured by 
th e  sh ip , he had uo c la im  to  the  fre ig h t.  The 
Stonehouse proceeded in  th e  possession o f H a rro ld  
and th e  p la in t if fs ,  to  L ive rp o o l, w here she a rr ive d  
on 19 th  A p r i l  1875, on w h ich  day Messrs. LowlesS 
and Oo , on beha lf o f th e  defendants, w ro te  a le tte r 
to  the p la in t if fs ’ a tto rneys, M essrs. F resh fie lds  and 
W illia m s , as fo llow s :

Dear Sirs,—We have a telegram that this vessel 
(Stonehouse) is now off the port, and that the market is 
a falling one. Should there, therefore, be any difficulty 
in obtaining delivery, the purchasers may repudiate 
their bargain, and a loss of 1000E. might easily be sus
tained, in addition to the charges for landing and ware
housing—will you, therefore, please let us have y°uc 
determination instantly. We are obliged to give yon 
notice that our clients will seek to recover all damages sus
tained from Messrs. Wyllie and Co., and we have given 
you special notice of the circumstances, in order thatour 
clients may be entitled to recover. We hope, however, 
that there will be no necessity for this.

Lowless and Co.
25. The  p la in tif fs  refused to  a llow  M essrs. Boss,

T . S m yth e  and Co., to  take d e liv e ry  of the  cargo* 
except on paym e n t of fre ig h t  a t 55s. pe r ton , and 
were prepared to  p ro te c t themselves in  the m anner 
ind ica ted  in  th e  M e rch a n t Shipping A m endm ent 
A c t  1862, b u t to  avo id  such de ten tion  o f the cargo 
and th e  d e te rio ra tion  and th e  expenses which 
w ou ld  have been th e  re s u lt of i t ,  the  fo llo w in g  
agreem ent was m ade between the p la in tif ls  
and th e  defendants, th ro u g h  th e ir  re s p e c tif0 
a tto rn e ys  :

I t  is hereby agreed between Messrs. Freshfields
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Williams, as representing Messrs. James Wyllie and 
Co., and Messrs. Lowless and Co., and representing 
Messrs, Burrows and Perks that 3500Z., being the 
amount of freight on the cargo of the ship Stonehouse, 
claimed by Messrs. James Wyllie and C9., as second 
mortgagees in possession of the Stonehouse, shall be 
paid into the London and Westminster Bank, in the 
joint names of Messrs. Freshfields and Williams, and 
Messrs. Lowless and Co., to abide the result of an action 
to be brought by Messrs. James Wyllie and Co., against 
Messrs. Burrows and Perks, who hereby admit for the 
Purposes of the action, that they are the owners of the 
cargo under the bill of lading thereof, and liable to pay 
whatever freight may be due thereon. The action to be 
commenced within thirty days from this date and duly 
prosecuted. In  the event of no action being brought 
within the time aforesaid, or of Messrs. James Wyllie 
and Co. not obtaining a verdict in the said action, the 
amount so deposited with any interest thereon is to be paid 
to Messrs. Burrows and Perks, or order; and in the event 
of Messrs. James Wyllie and Co. recovering a verdict for 
the said sum of 3500L, or any part thereof, the amount 
°f such verdict is to be paid to them or order out of 
the sum deposited, and the balance  ̂(if any) to Messrs. 
Burrows and Perks, or order. I t  is admitted, for the 
Purposes of the said action, that the amount of freight 
BPecified in the bill or bills of lading has been tendered 
Messrs. James Wyllie and Co. to withdraw any stop 
which they may have put upon the goods on the money 
being deposited. Messrs. Burrows and Perks to have 
the same right of recovering interest on the sum to be 
deposited as if the money had been paid at the proper 
time into a wharfinger’s hands under the provisions of 
the Merchant Shipping Amendment Act.

F r e s h f ie l d s  a n d  W il l ia m s .
Lowless and Co .

Dated 19th April, 1875.
26. I t  was subsequently  fo u nd  th a t  fre ig h t  a t 

55s. per to n  am ounted to  35771. 5s. 7d .t and upon 
the execu tion  o f the  agreem ent and the  paym en t 
?f th e  3577Z. 5s. 7d., as subsequently  agreed, 
^ s te a d  o f 3500Z. in to  the  London  and W e s tm in s te r 
^ a n k , the  p la in t if fs  gave d e liv e ry  o f the  cargo. 
The  question  fo r th e  op in ion  o f th e  c o u rt (who 
" ’ere to  have l ib e r ty  to  d ra w  a ll in ferences o f fac t) 
'"'as, w h e th e r th e  p la in tif fs  were e n tit le d  to  refuse 
de live ry  except on paym en t o f fre ig h t a t th e  ra te  of 
^5s. pe r to n , o r w he the r any fre ig h t was due on 
the said cargo beyond fre ig h t a t th e  ra te  o f Is . 
Per ton . I f  the" op in ion  o f th e  co u rt on e ith e r 
Po in t should be iu  th e  a ffirm a tive , ju d g m e n t was 
to  be entered fo r  the  p la in tif fs  fo r  35771. 5s. id .  
w ith  costs ; i f  in  the  negative , fo r the  defendants.

The Com m on Pleas D iv is io n  (B re tt ,  A rc h ib a ld , 
aud B in d le y , JJ .) gave ju d g m e n t fo r th e  p la in tif fs , 
and the defendants appealed.

The ju d g m e n t o f th e  c o u rt be low  is repo rted  
a»ie p . 280.

R . E . Webster fo r  th e  defendants (Thesiger, 
Q- 0 .,  w ith  h im ).— T here  is  no f re ig h t  payable on 
" h ic h  the  m ortgagee can c la im . H e  is n o t en
v ie d  to  fre ig h t as sh ipow ner u n t i l  he takes pos- 
session. Suppose fre ig h t payable in  advance, the  
ttio rtgagee cou ld  then  have no lien  on th e  cargo. 
i 11 B ro w n  v . T anner (18 L .  T . Rep. N . S. 624 ; 
R- Rep. 3 Ch. 597) th e  m ortgagee had taken  
possession o f the Bhip before the fre ig h t became 
Payable. A  docum en t c rea tin g  fre ig h t o f w h ich  
t “ e m ortgagee can c la im  the  benefit m u s t be 
e ithe r a f re ig h t  no te  o r s h ip p in g  docum ent, o r 
eome k in d  of co n tra c t in  respect o f th e  ca rry in g  
° t  the g o o ds :

■Mercantile and Exchange Bank v. Gladstone, 18 
L. T. Rep. N. S. 641; L. Rep. 3 Ex. 233; 3 Mar. 
Law Cas. 0. S., 89;

Roward v. Tucker, IB .  & Ad. 712 ;
Gumm V. Tyrid, 33 L . J. 97, Q. B. ; 34 L. J. 124,

Q. B . ; 4 B. & S. 680, and 6 B. & S. 298.

B u r r o w s  a n d  a n o t h e r . [C t . of A p p .

I n  th e  ju d g m e n t o f  the  c o u rt be low  th e  fa c t is  
n o t no ticed  th a t  M o rr iso n  received th e  cargo, and 
dea lt w ith  i t .  [H e  was stopped by  the  c o u rt.]

Herschell, Q.U., fo r  the  p la in tif fs .— A s  between 
m o rtg a g o r  and m ortgagee, u pon  th e  la tte r  s 
ta k in g  possession, a co n tra c t to  pay a reasonable 
f re ig h t  arises. T he  law  regards th e  enhanced 
va lue  o f  th e  cargo as fre ig h t,  because the  ship, 
a lth o ug h  c a rry in g  th e  ow ner’s goods is re a lly  
e a rn in g  fre ig h t  b y  enhancing  the  value o f the 
cargo. T h a t va lue  can be in su re d  as f r e ig h t : 
( F l in t  v. F lem yng , 1 B . &  A d . 45.) S uppos ing  
th a t, in  fac t, d u r in g  th e  voyage, th e  ow nersh ip  
o f the  goods becomes d iffe re n t from  th e  ow nersh ip  
o f the  sh ip , w h y  shou ld  n o t th e  fre ig h t  fo llo w  the  
o rd in a ry  ru le  and go w ith  th e  sh ip . W h e n  th e  
ow ner o f the sh ip  ceases to  he th e  ow ner o f the 
cargo, you  m us t deal w ith  the  question  o f fre ig h t 
as i f  th e  ow nersh ip  had a ll a long  been d is tin c t.

R . E . Webster in  rep ly .
M e l l is h , L .J .— As we have n o t heard any a rg u 

m en t on th e  second p o in t we are bound to  assume 
th a t  the  p la in tif fs  have a ll th e  r ig h ts  o f a m o rt
gagee o f a sh ip  w ho has ta ke n  possession o f the  
s h ip ;  and these r ig h ts  are, as i t  is w e ll se ttled, 
these ; he has a r ig h t  to  a l l  th e  a cc ru in g  fre ig h t 
w h ieh  he finds acc ru in g  a t th e  t im e  he takes 
possession ; and i f  he finds any cargo on board in  
respect of w h ich  fre ig h t  has accrued, and on w h ic li 
th e  m ortg a g o r has a lien , th e  m ortgagee succeeds 
to  th a t lie n , and can enforce i t  in  a c o u rt o f law . 
A n d  the  question  to  be de term ined  in  th is  case is 
w he the r th e re  was any acc ru in g  f re ig h t  to  w h ich  
th e  m ortgagees were so en title d .

I t  was a rgued  by M r. H e rsche ll as the  founda
tio n  o f th is  case, th a t th e  m ortgagee has a g rea te r 
r ig h t  th a n  th a t, and th a t i f  the  m ortg a g o r had 
ca rrie d  a cargo on h is ow n account, w hich cargo 
th e  m ortgagee found on board when he came to  
take  possession, the  m ortgagee w o u ld  be e n tit le d  
to  a lien  on i t  fo r the  fre ig h t  as aga inst the m o r t
gagor, a lth o u g h  i t  is  obvious th a t iu  th a t  case 
th e re  is no con tra c t o f any k in d , because the 
m ortg a g o r w ou ld  have ca rried  the  goods on h is 
ow n account. H o w  I  am c le a rly  o f op in ion  
th a t  th e  m ortgagee has no such r ig h t .  The 
m ortgagee does no t become the  ow ner o f the 
sh ip  u n t i l  he takes possession, and th e re  is a 
clause in  the  M erchan t S h ip p in g  A c t  (17 
&  18 V ie t .  c. 104, sect. 70) to  th a t effect. 
M r. H e rsch e ll seemed to  argue th a t he o u g h t to  
have th a t r i g h t ; b u t, assum ing  th is  was tru e  as 
fa r  as th is  p a rt ic u la r  case was concerned, th a t  the 
m ortgagee was m ortgagee before the  voyage 
commenced, he seemed to  argue th a t  the  goods 
had, in  fa c t, been ca rried  in  the  m ortgagee ’s 
ship. B u t  th a t  was an e n tire ly  acc iden ta l 
c ircum stance  ; th e  r ig h ts  o f th e  m ortgagee w o u ld  
be exactly  the  same w he the r the m ortgage  hap
pened to  have been created p r io r  to  the commence
m en t o f the  voyage o r the  ve ry  day before he took 
possession o f th e  sh ip . T he re fo re  i t  is n o t tru e  
th a t  the  goods have been ca rrie d  in  th e  m o rtg a 
gee’s s h ip ; the sh ip  was the  m o rtg a g o r’s u n t i l  the  
m ortgagee to o k  possession, and the m ortgagee has 
in  m y  op in ion  no fu r th e r  r ig h ts  than  th e  p u r 
chaser of a sh ip  has, th e  d iffe rence  be ing  th a t th e  
purchaser takes a r ig h t  to  a ll accru in g  fre ig h t  and 
to  a ll p ro fits  o f the  sh ip  fro m  the  tim e  of the  as
s ig n m e n t and th e  tran s fe r o f the  sh ip  to  h im ,w he re 
as the m ortgagee on ly  has such r ig h t  fro m  the  t im e  
he takes possession. N ow , i f  the  m o rtg a g o r were
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c a rry in g  goods in  h is  ow n sh ip , and n o th in g  re 
m ained to  be dene w ith  th e  goods except, to  land  
them , and he were to  se ll th e  sh ip  and tra n s fe r i t  
b y  b i l l  o f sale to  a purchaser, can i t  be contended 
th a t  the re  w ou ld  be any f r e ig h t  to  be pa id  to  the  
purchaser in  respect o f th e  voyage th a t had been 
a lready perfo rm ed  ? T he re fo re  I  am clear th a t 
th e  m ortgagee has no r ig h t  to  the  accru in g  f re ig h t,  
unless he can f in d  a co n tra c t in  existence a t the 
t im e  w hen he takes possession, b y  w h ich  fre ig h t 
was to  be pa id  to  the  m ortg a g o r.

N o w  we m u s t exam ine th e  facts o f th is  p a r
t ic u la r  case. T he  goods were shipped in  C a li
fo rn ia  on ow ner’s account, b u t  Messrs. P a r ro t t  
d id  n o t p a rt w ith  the  p ro p e rty  o f th e ir  goods 
in  C a lifo rn ia , because th e y  were to  be pa id  by  
b il ls  d raw n  b y  the  m aste r on London , b u t th e y  
to o k  a b i l l  o f la d in g  m a k in g  th e  goods de li
ve rab le  to  th e ir  ow n o rd e r ; and, there fore , i t  is 
q u ite  c lear th a t th e  p ro p e rty  in  th e  goods w o u ld  
neve r pass to  M orison  u n t i l  th e  b ills  o f exchange 
were pa id . In  the  m eantim e the re  was a pe rfe c tly  
pood co n tra c t to  ca rry  between M oriso n  and 
P a rro tt ,  w h ich  was w itnessed in  th e  o rd in a ry  w ay 
b y  the  h i l l  o f la d in g , m a k in g  th o  goods de live rab le  
on paym en t of a nom ina l fre ig h t.  N o w  i t  is  obvious 
w h y  th is  was so, because o therw ise  P a r ro t t  w ou ld  
have had no good se cu rity  fo r  h is  goods ; i f  he had 
inse rted  in  th e  b i l l  o f la d in g  the  o rd in a ry  fre ig h t 
from  C a lifo rn ia  to  E n g la n d , he w o u ld  have ru n  th e  
e n tire  r is k  of any fa l l  in  p rice  d u rin g  th e  v o ya g e ; 
the re fo re  he inserted  a m e re ly  no m in a l fre ig h t,  so 
th a t  unless th e  fa ll in  th e  p rice  o f  wheat was so 
g rea t th a t  th e  p rice  in  E n g la n d  ac tu a lly  fe l l  below 
w h a t was its  p rice  in  C a lifo rn ia , he w ou ld  be 
secured. N o w  i t  was a d m itte d  b y  M r. H erscbe ll, 
and he cou ld  n o t b u t  a d m it i t ,  th a t as fa r  as th a t 
co n tra c t was concerned, i t  was p e rfe c tly  va lid , sna  
th e  s e c u rity  o f  P a r ro t t  never cou ld  be in te rfe re d  
w ith  b y  th e  alleged r ig h ts  o f th e  m ortgagee ta k in g  
possession of th e  fre ig h t ;  and th a t i f  these b ills  
had been d ishonoured and never taken  up, P a r ro tt  
w o u ld  have been e n tit le d  to  have obta ined the 
goods on paym e n t o f th e  nom ina l fre ig h t fo r h is 
se cu rity , in  o rde r to  ob ta in  h is  purchase-money. 
T h a t b e in g  th e  state o f th in g s  w h ile  th e  goods 
were in  th e  course o f the voyage, M oriso n  entered 
in to  a co n tra c t fo r the  purpose  o f p ro v id in g  the  
m oney to  ta ke  u p  these b ills  o f exchange, and th e  
n a tu re  o f th a t  con trac t is  s ta ted in  th e  11th pa ra 
g raph  o f th e  case. The  c o n tra c t in  substance is 
th is , th a t in  considera tion o f th e  defendants ad
vanc ing  the  m oney necessary to  pay o ff P a r ro tt ,  
th e y  were to  receive P a r ro t t ’s secu rity , and the  
b il ls  o f la d in g  were to  be assigned to  them . N ow  
th e re  is  n o t a question, as i t  appears to  m e, th a t i t  
was p e rfe c tly  com petent to  M oriso n  to  m ake th a t  
con tra c t, and th a t  th e  m ortgagees o f the  sh ip  cou ld  
n o t in te r fe re  w ith  i t  a t a l l ; when he came to  b o r
row  m oney fo r ta k in g  up th e  b il ls  i t  was p e rfe c tly  
com petent to  h im  to  p u t the  persons w ho  advanced 
i t  in  th e  same pos ition  as P a rro tt  was, nam ely, 
th a t  th e y  shou ld  have a se cu rity  upon  the  e n tire  
p rice  o f th e  goods, sub jec t o n ly  to  th e  nom ina l 
fre ig h t.

B u t then  we f in d  th a t th e  defendants no t 
o n ly  advanced the  sum necessary to  take  up 
th e  b ills ,  b u t  th e y  advanced a fu r th e r  sum  upon 
th e  same secu rity . A n d  th e  w ho le  case fo r  the 
p la in tif fs  depends upon th is , th a t i t  is said, b y  the  
b lu n d e r in g  mode in  w h ich  M oriso n  and the 
defendants ca rried  o u t th a t con trac t, they  fa iled  in

g iv in g  th e  defendants the fu l l  s e cu rity  on the 
w ho le  va lue o f the  goods; b u t, w ith o u t the  sm allest 
necessity, made a new con tra c t fo r  the  ca rriage  of 
the goods fo r  fre ig h t,  so as to  enable th e  m o rt
gagees when th e y  to o k  possession o f the goods to 
say, “  th a t fre ig h t  belongs to  us, i t  is an accru ing  
fre ig h t, we are e n tit le d  to  i t . ”  N o w  th is  question  
depends e n tire ly  on th e  co n s tru c tio n  to  be p u t on 
th e  docum ent of 19 th  Feb. 1875. I t  was p a rt o f the 
a rrangem en t th a t  th e  defendants w ere to  se ll the  
goods ; and acco rd in g ly  th e y  sold them  in  the 
o rd in a ry  w ay in  w h ich  goods a t sea are s o ld ; they 
made a co n tra c t fo r  cost f re ig h t  and insurance, 
and the re  can be no question  th a t th is  docum ent 
is  in  substance a co n tra c t o f sale b y  M orison , 
made th ro u g h  th e  agency o f B u rro w s  and P erks, 
th e  defendants, to  H e n ry  Ju m p  and Sons. «  
begins “  B o u g h t o f M essrs. John  M oriso n  and 
Co. th ro u g h  M essrs. B u rro w s  and P erks for 
Messrs. H e n ry  Ju m p  and  Sons, L iv e rp o o l, a cargo 
o f C a lifo rn ian  w heat,”  &c., w h ic h  is as p la in  as 
a n y th in g  can be, a co n tra c t fo r  sale and n o th in g  
else, “  Sh ipped per Stonehouse . . . .  fo r  orders. 
N o w  i f  i t  had  stopped the re  i t  is  p e rfe c tly  p la in  
th a t  i t  w ou ld  be a co n tra c t fo r  th e  sale o f the 
w ho le  of th is  q u a n tity  o f w heat a t th e  ra te  of 
43s. 6d. a q u a rte r, w h ich  was to  in c lu d e  cost, 
fre ig h t, and insurance , th a t is  to  say, th e  purchase- 
m oney was to  be 43s. 6cf., and in  respect o f th a t 
purchase-m oney th e  purchaser was to  be en titled  
to  have th e  goods de live red  to  h im , and  was 
e n tit le d  to  have po lic ies o f insurance , secu ring  
h im  a g a in s t th e  r is k  o f the  goods be ing  lo s t a t 
sea, and th e  w hole  of th a t  43s. 6d. per q ua rte r 
was to  be purchase-m oney. B u t  th e n  i t  goes on 
“  Vesse l to  d ischarge a floa t,”  &c., “  Invo ice  
q u a n tity  . . . .  whose decision is  to  be fina l. 
N o w  i f  th e  co n tra c t had stopped the re  i t  w ou ld  bo 
s im p ly  a co n tra c t in  the  o rd in a ry  w ay o f sale fo r 
cost, fre ig h t,  and insurance , and th e  o n ly  fre ig h t 
to  be pa id  w o u ld  have been th e  n o m in a l fre ig h t,  
and th e  purchaser w ou ld  have had to  pa y  the 
w hole o f th e  re s t o f the  price, except th e  nom ina l 
fre ig h t on tra n s fe r o f th e  b i l l  o f la d in g  and 
po lic ies  o f insurance. B u t  the re  is  an objection 
to  th is , fo r  when a m an buys fo r  cost, f r e ig h t  an 
insurance, he expects th a t the re  w i l l  be a consider
able p o rt io n  o f th e  purchase-m oney to  be devote 
to  th e  paym e n t o f th e  f re ig h t,  and th a t  i t  w i l l  n ° 
be necessary fo r  h im  to  pay th a t p o rtio n  o f the 
purchase-m oney u n t i l  th e  goods a c tu a lly  a rrive . 
O f course in  th e  o rd in a ry  case o f a co n tra c t i°^  
cost, fre ig h t,  and insurance, i t  is  a l l  purchase- 
m oney as between th e  vendor and the  purchaser, 
b u t  a p a r t  o f th e  purchase-m oney has to  h° 
app lied  in  p a y in g  the  f re ig h t  w h ich  is a lleged to ® 
due fro m  th e  vendor to  th e  sh ipow ner, an 
the charge on th e  goods w h ich  is  necessary to  
pa id  in  respect o f th e  same. Then, inasm uch 9 
th e  purchaser w ou ld  expect th e  o rd in a ry  amoun 
o f  f re ig h t  n o t to  be p a id  u n t i l  tho  sh ip ’s a r r iv % ’ 
and o n ly  to  be pa id  on th e  d e liv e ry  o f the  goo ^ 
th is  cauBe has been inse rted  (and the  w ho le  o f t  
case in  m y  op in io n  tu rn s  on th e  co n s tru c tio n  to 
p u t upon  th is  c lause ): “ A s  ca rgo  is  com ing  o 
sh ip ’s acoount fre ig h t is  to  be com puted a t oo ■ 
pe r to n  of 22401b., and invo ice  to  bo render« 
a cco rd in g ly .”  W h a t does th is  mean ? Theob je«  
o f i t  is p e rfe c tly  p la in  ; i t  is  exp la ined  by th e  lie- 
pa rag raph  (17). T he  o b je c t was th a t the  P,° 
chaser m ig h t have th e  usua l advantage o f baVlDP 
a sum  equal to  th e  am oun t o f th e  fre ig h t n o t P8I
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able u n t i l  the  a rr iv a l o f the  sh ip  and  d e liv e ry  of 
the goods; th a t  is  the  sole ob ject w h ic h  th e  
pa rties  had to  accom plish.

N o w , the  question  is, is i t  f re ig h t a lth o ug h  
i t  is ca lled fre ig h t?  I n  m y  o p in io n  i t  is n o t 
fre ig h t  unless i t  in vo lves a co n tra c t to  carry. 
I f  there  is no con tra c t fo r  th e  c a rry in g  o f the 
goods, a lth o u g h  you  m ay ca ll th e  sum  to  be 
pa id  fre ig h t, in  m y  o p in io n  i t  is n o t in  p o in t 
o f la w  fre ig h t  w ith in  the  ru le  th a t th e  m o r t
gagee is e n tit le d  to  the  a cc ru in g  fre ig h t .  N ow , 
M r. H e rsch e ll argued w ith  g re a t in g e n u ity  and 
a b ility  th a t i t  was a co n tra c t fo r  fre ig h t  fo r  th is  
reason : he said th e  goods are sh ipped on ow ner’s 
a cco u n t; the re  is  no con trac t fo r  ca rriage  th e re 
fore a t a ll, b u t w h ils t  th e  goods are a t sea i f  th e  
sh ippe r chooses to  sell the re  is n o th in g  to  p re ve n t 
b im , be ing  th e  sh ipow ner as w e ll as the  ow ner o f 
the g o o ds ; w hen he sells the  goods th a t passes 
the p ro p e rty , and he enters in to  a con tra c t fo r  the 
ca rriage  o f th e  goods fo r  f r e ig h t ; and i t  is said 
th a t the re  was a new  con tra c t fo r  ca rriage  fro m  
the tim e  when th e  co n tra c t o f sale was executed. 
M ow, I  am  o f op in io n  th a t  is n o t th e  t ru e  e ffect o f 
the in s tru m e n t fo r th is  rea so n : the  a rgum en t 
seems a lto g e th e r to  ove rlook th e  fac t th a t i t  is  
qu ite  in c o rre c t to  say th a t  in  th is  case the re  was 
uo p rev ious co n tra c t o f ca rriage . T here  was a 
P erfec tly  good co n tra c t o f ca rriage  con ta ined  in  
l be b i l l  o f lad ing , and, as I  have a lready shown, i t  
was n o t a mere sham, as i f  th e  goods had been 
rea lly  the  sh ipow ner’s ow n goods at th e  tim e  he 
sbipped them . A  b il l  o f la d in g  under those c ir 
cumstances is o ften  executed, h u t s t i l l  in  p o in t o f 
fac t i t  w ou ld  be a sham, and w o u ld  n o t be any 
evidence o f any rea l co n tra c t w hatever. I f  i t  
°pc:rated as a con tra c t i t  w o u ld  o n ly  operate as a 
con trac t b y  w ay o f estoppel. B u t  th a t was n o t 
fbo case here. There  was a p e rfe c tly  good con
tra c t between M oriso n  and P a r ro tt  as w itnessed 
by these b ills  o f la d in g , and the  purchasers o f the 
8oods, J u m p  and Sons, were, accord ing to  th e  
tru e  c o n s tru c tio n  o f th is  con trac t, to  have th e  b ills  
° f  la d in g  tran s fe rre d  to  them  as soon as the  b ills  
° f  exchange were taken  up. U n t i l  th e  b ills  o f 
exchange were taken  up  th e  goods rem ained  in  
Point o f law  th e  p ro p e rty  o f P a rro tt. T he  m om ent 
tbe b ills  o f exchange were taken  u p  the  b ills  o f 
la d in g  were to  be tra n s fe rre d  to  J u m p  and Sons, 
jbe  purchasers, and th e y  obta ined th e  b ills  o f 
lad ing , and th e y  a d m itte d  th e  co n tra c t to  c a rry , 
and i f  i t  had become necessary fo r  them  to  m a in 
ta in  an action  on th e  g ro u n d  o f th e  goods ha v in g  
been damaged b y  some fa u lt  o f th e  sh ipow ner a t 
sea, o r i f  be d id  n o t d e live r them  in  th e  lik e  good 
erder and c o n d itio n  in  w h ich  he received them , 
the damage n o t h a v in g  been caused by an y  o f the  
excepted p e rils , th e y  cou ld  have m a in ta ined  an 
action on th e  b ills  o f la d in g  u n d e r th e  B il ls  o f 
- fa d in g  A c t (18 &  19 V ie t .  c. 111.) A n d  w ha t could 
they w a n t w ith  a new  con trac t to  ca rry , the  e ffect o f 
wh ich  w ou ld  be th a t there  w ou ld  be tw o  con trac ts  
u f ca rriage , one assignable,conta ined in  the  b i l l  o f 
jad ing , w h ich  Ju m p  and Sons cou ld  and d id  tra n s fe r 

tra n s fe rr in g  the b i l l  o f la d in g ; and the  o th e r an 
' ‘ " tm n s fe rra b le  con tra c t o f ca rriage , because, n o t 
being  conta ined in  the  b i l l  o f la d in g  o r in  a 
jj'-go tiab le  docum ent, i t  cou ld  n o t be tra n s fe rre d  ? 
there fore  th a t w o u ld  be a con tra c t o f carriage 
) jh o lly  w ith o u t necessity, and the  o n ly  reason fo r  
j j  ts th a t th e y  describe th is  sum , w h ich  is  rea lly  
Parchase-money, as fre ig h t.  I  am o f o p in io n  th a t

th e  c o u rt m u s t lo o k  a t w h a t i t  rea lly  is, and w h a t 
i t  re a lly  is  is purchase-m oney. The  rea l e ffect o f the  
co n tra c t is  s im p ly  th is , th a t  th e  pu rchase-m oney 
be ing  43s. 6d. n e r q u a rte r, a ce rta in  sum  is  to  be 
p a id  a t once, and th e  rem a inder, nam ely, a sum  
a m o u n tin g  to  55s. p e r ton , is o n ly  to  be p a id  on 
th e  a rr iv a l o f th e  sh ip . T h a t was th e  o n ly  ob jec t 
th e y  had  to  e ffect, a nd  th e  m ere fa c t th a t  they 
ca lled  th e  m oney fre ig h t  o u g h t n o t to  p re ve n t the  
c a rry in g  o u t o f th e ir  ob ject, p a r t ic u la r ly  as the  
e ffect o f n o t c o n s tru in g  th e  co n tra c t in  th a t  way 
w ou ld  be to  d ep rive  th e  defendants o f th e  se cu rity  
w h ich  M o riso n  was p e rfe c tly  e n tit le d  to  g ive  them , 
and w h ich  th e y  have g o t. T h a t b e ing  th e  tru e  
cons truc tion , M orison , no d o u b t fo r  th e  purpose o f 
secu ring  th e  defendants, executes th e  in s tru m e n t 
set o u t in  parag raph  20 o f the  case. There, aga in , 
th e  m oney is  ca lled f re ig h t,  b u t its  be ing  called 
fre ig h t cannot a lte r the  rea l n a tu re  o f th e  th in g  ; 
i t  s t i l l  was p a rt o f the purchase-m oney, and  n o th in g  
e ls e ; i t  was p a rt o f the  va lue o f th e  goods w h ich , 
b y  p rev ious a rrangem en t w ith  th e  de fendan ts , 
M orison  had agreed shou ld  be assigned to  them  in  
cons ide ra tion  o f th e ir  le n d in g  h im  the  fu l l  am oun t 
o f the  purchase-m oney, and enab ling  h im  to  ta k e  
up  the  b ills . T hen  th e  defendants had advanced 
th e  res t of th e  m oney to  pay the b ills , and some 
sum  beyond, and to  secure th e m  th e y  were to  
receive th e  re s t o f the  purchase-m oney, and th is  
ass ignm ent, th o u g h  th e y  ca ll i t  fre ig h t, is fo r 
th a t purpose, as is  shown by th is , th a t i t  expressly 
authorises J um p and Sons to  pay th is  sum, w h ich  
they ca ll f re ig h t, to  B u rro w s  and P erks. T here 
fore, th o ug h  i t  is  p e rfe c tly  tru e  th a t the re  was a 
cargo on board, and th a t  M orison  had a lie n  on 
th a t ca rgo  in  respect o f th e  sum  of m oney to  be 
p a id  on its  d e live ry , in  m y  op in ion  he had th a t 
lie n , n o t as sh ipow ner in  respect o f  f r e ig h t  
due to  h im  on th e  co n tra c t o f ca rriage , b u t as 
be ing  the  un p a id  vendor fo r  th a t p o rtio n  o f the 
purchase-m oney.

T h a t be ing  so, I  am  o f  op in ion  th a t  the re  was 
no f re ig h t  except the  nom ina l fre ig h t on th e  b il ls  
o f la d in g ; there  was no accru ing  fre ig h t  in  re 
spect o f the  cargo a t th e  t im e  when the  m ortg a 
gees to o k  possession. There fore , I  am  o f op in ion  
th a t  as the re  was no accru ing  fre ig h t th e  co u rt 
was n o t bound to  construe  th is  as be ing  a con trac t 
fo r  fre ig h t fo r  the  purpose o f g iv in g  th e  m ortgagee 
o f the s h ip  a b e tte r se cu rity  to  the p re ju d ice  o f the  
defendants.

Baggallay, L .J .— I  am e n tire ly  o f the same 
op in ion , fo r  th e  same reasons.

Bramwell, L .J .— I  am e n tire ly  o f tho  same 
op in ion .

A  m ortgagee o r sh ipow ner ta k in g  posses
sion of a sh ip  before th e  voyage is  ended, and 
f in d in g  goods on board w h ich  have been ca rried  
on th e  te rm s th a t fre ig h t  should be paid, and on 
w h ich  there  is  a lie n , is  e n tit le d  to th a t fre ig h t, 
and so the  p la in t if fs  were here. T he  question  is  
w h e th e r th e y  were e n tit le d  to  Is . per to n  o r 55s. ; 
in  m y  ju d g m e n t th e y  were e n tit le d  to  Is . on ly . 
N ow , fre ig h t supposes a con trac t, and tw o  pa rties  to 
it ,  a d e b to r and a c re d ito r ; th e  one w ho  is to  c a rry  
th e  goods, and the  o th e r w h o  is to  pay fre ig h t fo r  
them . Is  th a t the case here P M r. H e rsche ll says, 
“  Yes, i t  is ; there  has been a co n tra c t o f ca rriage  
entered in to  between these tw o  parties , M orison , 
the  sh ipow ner, and J u m p a n d  Sons th e  buyers o f the 
goods, and i t  was th is  co n tra c t, “  th a t  whereas m y  

I sh ip  and th e  cargo on board are  now  in  m id-ocean,
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I  w i l l  un d e rta ke  to  c a rry  th e  goods fro m  w hereve r 
th e y  are in  th a t sh ip , and d e live r them  to  you , 
Ju m p , a t a f re ig h t  o f 55s., p u t t in g  m yse lf in  the 
s itu a tio n  o f a ca rrie r, the  voyage com m encing  
w he reve r th e  sh ip  m ay be a t th e  t im e  the  co n tra c t 
o f sale is  entered in to , and p u t t in g  yo u  in  the s itu a 
tio n  o f the  fre ig h te r .”  T h a t is  a ve ry  ingen ious 
a rg u m e n t, b u t i t  is w h o lly  u n founded  in  fac t, and i t  
resu lts  fro m  lo o k in g  a t a w o rd  ins tead  o f lo o k in g  
a t th e  substance o f th e  th in g . T here  re a lly  is  no 
p re tence fo r  say ing  th a t  in  re a lity  the re  was a 
co n tra c t fo r  ca rriage  between these tw o  pa rties , so 
th a t  Ju m p  w o u ld  be e n tit le d  to  say, “  I  gave you 
55s. a to n ;  you  have n o t pe rfo rm ed  y o u r con tra c t 
o f ca rriage  d u ly  because som e th ing  has been done 
w ro n g  by the  cap ta in  and th e  sa ilo rs, w h ich  has 
damaged m y goods, n o t w ith in  th e  excepted 
p e rils .”  T here  was no such in te n tio n  in  th e ir  
m inds, b u t  th e y  have used th e  w o rd  “  fre ig h t,”  fo r  
a reason w h ich  is  obvious, because w hen a person 
buys a f lo a tin g  cargo, as a ru le , i f  i t  is  n o t the 
cargo  o f th e  sh ipow ner, he does n o t pay the  
fre ig h t  unless th e  cargo a rrives , and does n o t pay 
i t  u n t i l  the  cargo a rrives . There fore , Ju m p  and 
Sons desired to  purchase th e  cargo upon th e  same 
te rm s  as they  w o u ld  have done i f  M o riso n  had 
n o t been th e  sh ipow ner. T h a t is  w h y  th is  is  p u t  
in , and i t  is so stated. Suppose, instead  o f p u t t in g  
in  th e  w o rd  “  fre ig h t  ”  th e y  had p u t in  “  a sum  to  
be in  th e  l ig h t  o f “  f re ig h t,”  o r some such expres
sion ( th a t is to  say, th e  sum  n o t to  be pa y 
able unless th e  sh ip  a rrives, and o n ly  when 
th e  sh ip  does a rr ive ), “  sh a ll be taken  at 
55s.,”  w h a t th e n  P The w o rd  “  fre ig h t,”  w h ich  
is  th e  v e ry  w o rd  th a t  has g iven  rise  to  th is  
con trove rsy , w o u ld  n o t have existed, b u t th e y  use 
th e  w ord, as is com m on ly  done, by  people n o t 
foreseeing th e  m isch ievous consequences w h ic h  
m a y  arise fro m  w a n t o f p rec is ion  in  th e ir  expres
sions. The  t r u th  is th a t  th is  is a co n tra c t fo r  the sale 
o f goods. I f ,  as L o rd  Justice  M e llis h  says, Ju m p  
and Sons had reso ld  th e  cargo (w h ich  th e y  d id ), 
the  same expression w ou ld  be used ; and y e t w o u ld  
i t  be p re tended th a t  th e  purchaser o f th e  cargo 
in tended  to  en te r in to  any co n tra c t of a ffre ig h t
m en t, o r fo r  p a y in g  fre ig h t as such ? A n d  w ha t 
d iffe rence  is the re  th a t in  th is  case the purchase is 
from  M orison  P A n d  w h y  should we p u t a d iffe re n t 
in te rp re ta tio n  upon th is  co n tra c t to  w h a tw e s h o u ld  
upon any o th e r co n tra c t fo r  the  purchase o f goods 
fro m  a sh ippe r w ho was n o t a sh ipow ner ?

N o w  any lie n  t h a t the  defendants o r M orison  w ou ld  
have had in  th is  case w ou ld , in  m y  op in ion , have 
been a lie n  fo r f re ig h t  to  the e x te n t o f Is . per to n  
o n ly , and  as to  the  rest, a lie n  as an unpa id  vendor 
o f the  goods. A n d  i t  shou ld  be rem em bered, in  
cons ide ring  th is  case as to  th e  in te rp re ta t io n  of 
th is  co n tra c t, to  w h ich  th e  p la in t if fs  are no p a rty , 
th a t th e  defendants’ t i t le  had accrued. T he  sale 
was on th e  19 th  Feb., and  th e  b ills  were n o t pa id  
u n t i l  the  22nd, b u t  th e  agreem ent between M o r i
son and th e  defendants, u n d e r w h ich  the  t i t le  
accrues, was some tim e  in  Decem ber o r th e  be
g in n in g  of Jan u ary , as is  seen in  pa rag raph  11, and 
acco rd ing ly , on th e  4 th  Jan. th e  defendants ad
vanced to  M oriso n  3000f., and  s h o rtly  a fte rw ards, 
in  pursuance o f th e  a rrangem en t th e n  made re 
ceived the  polic ies, so th a t th e  defendants ’ t i t le  
accrued c e rta in ly  as early as th e  4 th  J a n .; and a t 
th a t  tim e , o f course, th e y  w ou ld  have been e n tit le d  
to  say to  M orison , “  Y o u  sha ll n o t se ll upon  any 
te rm s to  m ake a la rg e r sum  th a n  Is . per to n  pay-

[ C t . of App.

able fo r f re ig h t.”  T hey w ou ld  be e n tit le d  to  say so 
obv ious ly , o r  th e y  w o u ld  have lo s t th e ir  secu rity . 
I f  th a t  be so, th e  suggestion  is th a t  the defendants 
nevertheless have f lu n g  away s e cu rity  to  th e  extent 
o f  upw ards of 3000f, I  am o f op in ion  th a t is no t so,and 
th a tth e re w a s  n o c o n tra c t o f fre ig h t  here except fo r 
th e  Is . pe r ton . A n d  i t  is a convenien t th in g  th a t 
we shou ld  h o ld  th is  to  be so, because, a lth o u g h  no 
d o u b t i t  m ay be ve ry  useful th a t people shou ld  be 
encouraged to  lend  m oney on m ortgage  o f ships, 
ye t, i f  th e y  choose to  leave th e  m ortg a g o rs  in 
possession, i t  is  also ve ry  desirab le  th a t tho  m o rt
gagors  shou ld  have th o  pow er to  deal w ith  the 
sh ips in  th e  m ost advantageous w a y ; and there 
can be no  d o u b t th a t  occasionally i t  is  ve ry  advan
tageous th a t  sh ipow ners w ho cannot ge t a fre ig h t 
shou ld  them selves have a m erca n tile  ve n tu re , as 
in  th is  case. N o w  P a r ro t t  in  th is  case w o u ld  no t 
have sh ipped unless there  had been th is  m a rg in , for 
the  reasons g ive n , and the defendants w ou ld  not 
h a v e ta k e n u p th e s e b ills u n le s s  they kn e w th e re  was 
a safe m a rg in . T hey knew  they  cou ld  g e t C a lifo r
n ia n  w heat here fre ig h t  free, w h ich  was a guarantee 
aga inst any loss, unless the re  was a v e ry  o u t
rageous fa l l  indeed. N o w , suppose these b ills  had 
been d ishonoured, w h a t f re ig h t  w ou ld  have been 
payable then  P Suppose the  defendants had not 
advanced the  m oney to  ta ke  them  up , th o u g h  the 
co n tra c t o f sale had taken  place, the  sh ippe r a 
agent in  th a t case w ou ld  have been o n ly  held 
liab le  fo r  Is . pe r ton  ; then  w h y  shou ld  th e  defen
dan ts  be lia b le  fo r  m ore P

U p o n  those g rounds  I  am o f op in ion  th a t the 
ju d g m e n t shou ld  be reversed.

B u t  the re  is  ano th e r p o in t to  w h ich  I  should 
lik e  to  ca ll a tte n tio n . ( I t  is resp e c tfu l to  the 
c o u rt below to  say th a t th is  m a tte r  in  th e ir  
ju d g m e n t was a lm ost assumed, and  as i t  seems to 
me w ith o u t adequate reason be ing  g ive n  fo r  i t  ) 
T he  cases show th a t f re ig h t  cannot be assigned as 
aga inst the  m ortgagee o f the  sh ip , th a t is  to  say, 
M o riso n  had been m inded  to  raise  m oney upon his 
r ig h t  to  tho  Is . f re ig h t,  he cou ld  n o t have done so 
to  th e  in ju ry  o f th e  m ortgagees. B u t  th is  is no 
an ass ignm en t of fre ig h t.  I  th in k ,  as I  have said 
a lready, th a t i t  is  n o t a c rea tion  o f f re ig h t  .a t a ll. 
b u t, assum ing th a t  fre ig h t was created, we m ust 
take  i t  th a t i t  was created by a con trac t between 
M oriso n  and Ju m p  and Sons, b y  w h ich  J u m p  an 
Sons are to  pay fre ig h t  n o t to  M orison  h u t to  the 
defendants. I t  is n o t th e  case th e re fo re  of assign' 
in g  fre ig h t and  g iv in g  an e q u ity , b u t i t  is a case o 
m a k in g  a s o rt o f t r i la te ra l ba rga in , b y  w h ich , to  tny 
m in d , th e  defendants w o u ld  be e n tit le d  to  tb® 
f re ig h t  fro m  J u m p  and Sons. I t  seems to  me tba 
a lth o u g h  i f  th e  55s. f re ig h t  had p re v io u s ly  been 
b ro u g h t in to  existence i t  co u ld  no t have been as 
s igned to  the d e tr im e n t of th e  m ortgagees, ye t 1 
m ig h t be b ro u g h t in to  existence upon th e  te rm  ̂  
th a t  M orison  shou ld  never have i t ,  b u t th e  defeu 
dants should. I  am  o f o p in io n  th a t  the re  was n 
co n tra c t o f ca rriage  except fo r  Is . p e r to n , and 
in  aDy p o in t o f v ie w  i t  can be said the re  was, t  
f re ig h t  was b ro u g h t in to  existence to  be pa id  no 
to  th e  sh ipow ner b u t to  the  defendants.

Judgm ent reversed'
S o lic ito rs  fo r  p la in tif fs , Freshfie ld  an d  W illiO 'rnS'
S o lic ito rs  fo r  defendants, Lowless and Co.

Keith and another v . Burrows and another.



MARITIME LAW CASES 433

Ct. of A pp.'I T u r n b u l l  a n d  others v . J anson- [C t . of A pp.

(B e fo re  James, B aggallay, B ram well, 
and  Brett, L .J J .)

A p r i l  30 and  M a y  1, 1877.
T urnbull and others v . J anson.

M a rin e  insurance— W a rra n ty  o f  seaworthiness—  
Vessel b u ilt  f o r  in la n d  n a v ig a tion — Insurance  

f o r  ocean voyage.
Where a vessel b u ilt  fo r  in la n d  n a v ig a tio n  is  insured  

fo r  an  ocean voyage there is  an  im p lie d  w a r ra n ty  
th a t she sha ll be made as seaworthy f o r  the 
voyage as such a vessel can be made by o rd in a ry  
ava ilab le  means.

A  steamer o f  lig h t construction, b u ilt  f o r  in la n d  
n a v ig a tio n  in  T r in id a d , was insu red  f o r  the 
voyage out. On the voyage she broke in  tw o  at 
sea, and  went down. I n  an  action  on the po licy  
the ju r y  fo u n d  th a t the vessel was n o t seaworthy  
as an  ocean going vessel, and  was no t made as 
seaworthy as she m ig h t have been by o rd in a ry  
ava ilab le  means.

H e ld , a ffirm ing  the ju d g m e n t o f  C leasby, B ., th a t 
on these fin d in g s  the defendant was en titled  to 
judgm en t.

A ppeal fro m  th e  ju d g m e n t o f C leasby. B . a t the  
t r ia l.  T he  action  was b ro u g h t on a va lued  po licy  
o f insurance, “ a t and f ro m  C lyde  to  T r in id a d , and 
w h ile  in  p o rt fo r  t h i r t y  days a fte r  a rr iv a l therea t, 
in c lu d in g  r is k s  o f  t r ia l t r ip s , ”  on th e  steam er 
M a ry ,  to  recover fo r a to ta l loss. The  de fendant 
pleaded unseaw orth iness, th a t th e  sh ip  was n o t 
lo s t by th e  pe rils  insu red  aga inst, and m is re p re 
sen ta tion  and concealment. T he  vessel was 
described as fo llow s in  a le tte r  w r it te n  on th e  22nd 
Sept. 1874 b y  th e  p la in t if fs ’ f irm  to  th e  b roke rs  
em ployed to  e ffect th e  insurance , and shown by 
them  to  the  d e fe n d a n t: “  T h is  is  a new  passenger 
steam er o f l ig h t  d ra u g h t such as A r th u r ,  A lice, 
&c., d im ensions 210ft. lo n g , 25 ft. broad, and
3 ft. 6 in . deep..............  She is s tro n g  w ith  iro n  h u ll
and deck, and w il l  be made snug in  every respect.”  
The b roke rs  also, in  consequence o f a no the r le tte r  
received fro m  th e  p la in t if fs ,  to ld  the  defendant 
th a t she was v e ry  s tro n g  in  sca n tlin g . The  M a ry  
was b u ilt  fo r  n a v ig a tion  in  sha llow  w ater, be ing 
Intended to  ca rry  m a ils  and passengers in  th e  
G u lf o f P a ria , w h ic h  is an a lm ost land  locked g u lf  
in  th e  Is la n d  o f T r in id a d . H e r  d ra u g h t o f w a te r 
Was o n ly  2 ft .  3 in ., and th is  fa c t was n o t expressly 
com m unica ted  to  th e  defendant. The  A r th u r  and  
the  A lice  were vessels w h ich  had been p re v io u s ly  
b u i l t  fo r  s im ila r  em p loym en t to  th a t  fo r  w h ich  the  
M a ry  was in tended , and had been sent o u t to  
T rin id a d . The  A r th u r  d rew  3 ft. 6 in . o f w a te r and 
the Alice  2 ft. 7 in. The  p re m iu m  charged  b y  the 
defendant was 40«. pe r c e n t. ; fo r  a la rg e  sea go ing  
steamer th e  p re m iu m  w ou ld  n o t have been m ore 
than  20«. pe r cent, fo r  the  same voyage. B y  th e  
term s o f  the  p o licy  th e  vessel was w a rran ted  to  
sail on o r before th e  15 th  O ct. 1874. T he  M a ry  
sailed fro m  th e  C lyde  on th e  14 th  O c t . ; o w in g  to  
heavy w eather she p u t in to  B e lfa s t L o u g h , and 
a fte rw ards in to  K in g s to w n  H a rb o u r. She le f t  
K in g s to w n  on th e  m o rn in g  of th e  19 th  O ct., and 
proceeded on he r voyage, u n t i l  a bou t 4 p.m. on the 
•Gsl, when Bhe sudden ly  b roke  in  tw o  in  th e  open 
sea, and im m e d ia te ly  w e n t dow n. T he  w eather 
Was fine  a t th e  tim e , and the re  was n o t a g rea t 
deal o f w ind , b u t ra th e r  a heavy sea. A t  the  t r ia l,  
W hich took  place in  Decem ber 1876, a t G u ild h a ll, 
before C leasby B . and a special ju r y ,  a nu m b e r o f 
Witnesses w ere ca lled  on b o th  sides w ho gave 

You I I I . ,  N.S.

evidence as to  th e  s tre n g th  o f th e  vessel and  as 
to  the  means w h ich  were adopted to  s tren g th e n  
he r fo r  th e  ocean voyage, and as to  w h a t o th e r 
means m ig h t  have been adopted fo r  th a t purpose.

T he  fo llo w in g  are th e  questions w h ich  th e  
learned ju d g e  le f t  to  the  ju r y ,  and th e  answers 
w h ich  th e  ju r y  gave to  th e m :

1. W as th e  vessel proposed fo r  insurance 
c o rre c tly  described as ve ry  Btrong in  sca n tlin g , 
h a v in g  rega rd  to  the  p a rtic u la rs  g ive n  in  the  le tte r  
o f 22nd Sept. P Yes.

2. W as th e  d ra u g h t of th e  vessel, 2 ft. 3 in., a 
fac t m a te r ia l to  th e  r is k  in  th is  case, in  a d d it io n  
to  the fac ts  com m unica ted  to  th e  u n d e rw rite rs  ? 
H o .

3. W e re  th e  facts sta ted to  th e  u n d e rw rite rs  
e qu iva len t to  th e  s ta tem en t th a t  th e  vessel had a 
d ra u g h t o f 27in. P Y es.

4. W as the  vessel seaw orthy as an o rd in a ry  
ocean-going sea vessel ? N o.

5. W as she made as seaw orthy as she m ig h t 
have been by  o rd in a ry  ava ilab le  m eans; N o.

6. W as th e  loss o f the  vessel caused by  the  
unseaw orth iness o f th e  sh ip , o r  by  any p e rils  o f  
the  sea ? P e r ils  o f th e  sea.

On these fin d in g s  th e  v e rd ic t was entered fo r  the 
defendant.

S ir  H e n ry  James, Q.G., and W a tk in  W illia m s , 
Q.C. (J. C. M a th tiv  w ith  them ) fo r th e  p la in t if fs .—  
T he  w a rra n ty  o f seaworth iness fo r an ocean 
voyage is  n o t to  be im p lie d  in  a case lik e  th is  
w here e v e ry th in g  is kn o w n  and  disclosed. I t  was 
b ro u g h t to  th e  know ledge  o f the  u n d e rw r ite rs  
th a t th is  was a vessel in tended  fo r  in la n d  n a v ig a 
t io n , and th e y  were co n ten t to  take the  r is k  w ith  
th a t know ledge. T he  reason w h y  a w a rra n ty  o f 
seaworthiness is  im p lie d  in  a voyage p o lic y  is ex
p la ined by M au le , J., in  Oibson v . S m a ll (4 H . L .  C., 
a t p. 388), w here he says : “  I t  appears to  me 
th a t  the  founda tion  o f the  a d m itte d  ru le  th a t in  a 
p o licy  on a voyage the re  i3 an im p lie d  c o n d itio n  
o r  w a rra n ty  th a t the sh ip  was seaw orthy a t the  
b e g in n in g  o f th e  voyage is th a t th e  pa rties  to  the 
p o licy  are to  be considered as co n tra c tin g  w ith  re 
ference to  w h a t is  usua l and o f course in  the tra n s 
action w h ic h  is the  sub jec t o f th e  p o lic y : and th a t  
i t  is usua l and a m a tte r  o f course to  m ake a sh ip  
seaw orthy before th e  com m encem ent o f a voyage.’ 
T h is  reason ing does n o t a p p ly  to  an excep tiona l 
case lik e  th e  present. I n  Burgess  v . W ickham  
(1 M a r. L a w  Cas. O. S. 303; 3 B. &  S 669 ; 33 
L .  J . 17, Q. B .), w h ic h  was a case o f a vessel 
v e ry  s im ila r  to  th is , th e  p la in t if fs  were he ld  
e n t it le d  to  recover, a lth o u g h  she was n o t sea
w o r th y  as an ocean g o in g  vessel T he  expression 
used by  C ockbn rn  in  th a t  case (3 B. &  S., a t p. 680) 
th a t  the  “  u n d e rw r ite r  is  e n tit le d  to  expect th a t 
th e  sh ip  w o u ld  be as seaw orthy as i t  cou ld  be,”  is  
o n ly  an obiter d ic tum . There  is no im p lie d  w a r
ra n ty  th a t  the  ow ner is  bound  to  use a ll possible 
means to  s tren g th e n  th e  sh ip . T he  reasons g ive n  
in  the  H ouse o f L o rd s  in  Dudgeon  v. Pembroke 
(ante, p . 393; 36 L .  T . R ep. N . S. 382 ; L .  Rep. 2, 
A p p . Gas. 284) to  show w h y  the re  is  no im p lie d  
w a rra n ty  o f seaworthiness on a tim e  p o licy  app ly  
also to  a case lik e  the  presen t. [J ames, L . J .— Gan 
you  say th a t the re  is no im p lie d  w a rra n ty  o f sea
w orth iness a t a ll ?] T he y  also re fe rre d  to

A rn o u ld  on M a rin e  In s u ra n c e , v o l. 2, p a r t  2, 0 . 4.
2 D u e r  on  M a r in e  In s u ra n c e , 566.
Clapham  v . Langton, 2 M a r. L a w  Cas. O. S. 5 4 ; 5 B. &

S. 729 ; 34 L .  J. 46, Q . B . ; 10 L .  T .  R ep . N .  S. 875.
2 F
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[B rett, L .J .,  re fe rre d  to  B icca rd  v . Shepherd 
(14 M oore  P . 0 .  Cas. 4 71 ; 5 L .  T . R ep. N . 8. 
504).]

B u tt,  Q .C., Cohen, Q.C., and M acleod  fo r  the 
de fendant, w ere n o t ca lled on.

James, L .J .— I  am  o f op in io n  th a t  th e  p o in t in  
th is  case is  se ttle d  b y  th e  decis ion in  Burgess v. 
W ickh a m  (u h i sup.), and i t  is  se ttled  acco rd ing  to  
com m on sense and sound p rin c ip le . T he  facts 
th e re  were n e a rly  the same as th e  facts in  th is  
case. I t  m u s t be he ld  th a t  the re  is  in  every 
voyage p o licy  an im p lie d  w a rra n ty  o f seaworthiness, 
b u t  in  th a t  case a d is t in c t io n  was made in  fa v o u r 
o f the  sh ipow ner, fo r  the c o u rt said th a t  i t  was n o t 
an  in fle x ib le  w a rra n ty , b u t  m u s t be considered 
w ith  re g a rd  to  th e  sub ject m a tte r  o f the  in s u r 
ance, and lo o k in g  a t th e  n a tu re  o f th e  sh ip , o r  o f  
th e  voyage i t  m ig h t  be l im ite d  to  a ce rta in  ex ten t. 
A s  B la ckb u rn , J . said, i t  is  a w a rra n ty  secundum  
qu id . T h a t excep tion  was in tro d u c e d  in  fa v o u r o f 
th e  sh ipow ner, and here i t  is  t r ie d  on beha lf o f 
th e  sh ipow ner to  ex tend  th e  l im ita t io n  so as to  
m ake  i t  am o u n t to  an abso lu te  exc lus ion  o f the  
w a rra n ty  o f seaw orth iness in  th e  p resen t case. I  
p u t  the  question  in  th e  course o f  th e  a rg u m e n t 
w h e th e r the co n te n tio n  on the  p a rt o f th e  p la in 
t i f f s  was m ean t to  go as fa r  as th a t, b u t I  cou ld , 
g e t no d ire c t answer. A c c o rd in g  to  th e  tru e  
m ea n in g  o f th e  a rg u m e n t i t  is  said th a t there  
was no w a rra n ty , b u t we cannot c a rry  th e  l im i
ta t io n  o f th e  genera l d o c trin e  to  th a t ex tent. 
T h e  p ro p e r q u a lif ica tio n , w h ich  is  expressed in  
Burgess  v . W ickham , and  on w h ic h  th e  question  
p u t by Cleasby, B . to  th e  ju r y  is  founded, is  th a t 
th e  sh ip  need o n ly  be as seaw orthy as such a 
sh ip  o u g h t to  be made fo r  such a voyage. I t  is 
t ru e  she was m ean t to  pass he r life  in  a g u lf  
w hen she g o t to  T r in id a d , b u t she had to  g e t there , 
and  she o u g h t to  have been m ade as seaw orthy 
as she reasonably cou ld  be m ade fo r  th e  voyage 
o u t there , w h ich  was th e  voyage fo r  w h ic h  she 
was insu red . I  am  o f op in io n  th a t th e  question 
p u t to  the  ju r y  was r ig h t ,  and th e ir  f in d in g  ex
c ludes th e  p la in t i f f ’s con ten tion .

Baggallay, L .J .— I  am o f th e  same o p in io n  fo r 
th e  same reasons.

B ramwell, L .J .— I  am  o f th e  same op in ion , and 
fo r  th e  same reasons c e rta in ly , b u t I  w ish  to  add 
a fe w  observa tions w ith  re g a rd  to  th e  d iff ic u lty  th a t  
has been ra ised  as to  th e  in tro d u c t io n  o f p a ro l e v i
dence, (a) T h is  is an insurance o f a p a rt ic u la r  vessel, 
and I  th in k  the  p o licy  m ay  be read as i f  th e  vessel 
w ere  described in  i t  as w e ll as named, and i f  
th a t  were done w h y  shou ld  th e re  be no w a rra n ty  
o f  seaworthiness P W h a t w o u ld  the re  be in  the  
te rm s  o f  th e  p o lic y  incons is ten t w ith  a m od ified  
w a rra n ty  o f  seaworthiness, and w h y  m u3 t no t 
th a t  vessel w h ich  is  nam ed o r described in  the  
p o lic y  be made as seaw orthy as such a vessel can 
be made fo r  th e  voyage fo r w h ich  she is  insu red  P 
I  th in k  th e  expression used b y  C leasby, B . in  
le a v in g  th e  case to  th e  ju r y  was a happy one, and 
w he re  is th e  co n tra d ic tio n  between th e  w ords 
w h ic h  he used and th e  te rm s  o f th e  po licy  P I t  is 
tru e  th a t  th e  vessel need n o t be made as sea
w o r th y  as an ocean-go ing vessel o u g h t to  be fo r  
such a voyage, b u t  i f  th e  a rg u m e n t fo r  th e  p la in 
t if fs  w ere co rre c t th e  consequences w h ich  w ou ld  
fo llo w  w ou ld  be absurd , fo r  th e  vessel m ig h t go to  
sea W ith o u t a compass, i f  a compass w ou ld  n o t bo

re q u ire d  in  th e  g u lf  w here i t  was in te n de d  th a t  
she shou ld  be used w hen she g o t to  T r in id a d , or 
w ith  a crew  w h ic h  w o u ld  be enough fo r w h a t she 
had to  do o u t there , b u t w ou ld  be too few  fo r 
th e  ocean voyage. These are unreasonable conse
quences, and the re  is  no reason w h y  th e y  should 
ex is t, and  th e re  is  n o th in g  to  exclude the  w a rra n ty  
o f seaworth iness, w h ich  is an o rd in a ry  in c id e n t o f 
a voyage po licy . I f  the  question  were w he the r in  
h e r perm anent b u ild  she had to  be b u ilt  m ore 
s tro n g ly , because she was b u i l t  in  th is  c o u n try  
th a n  she w ou ld  have been i f  she had been b u ilt  a t 
T r in id a d , I  shou ld  have some m is g iv in g  and 
doubt, b u t th a t is  n o t the  o b je c tio n  ta ke n  here. 
The  de fendant here  says th a t the  p la in t if fs  d id  n o t 
m ake th e  vessel s tro n g e r b y  te m p o ra ry  p ra c ti
cable means, th a t  is  by  p u t t in g  in  te m p o ra ry  
s tre n g th e n in g  fo r  th e  voyage, w h ich  cou ld  be 
rem oved a fte rw a rd s . I  am  o f o p in io n  th a t  the re  
is a w a rra n ty  o f seaworth iness here  ju s t  as m uch  
as the re  is  a w a rra n ty  to  take  o u t a su ffic ien t crew  
fo r  th e  voyage, and bo th  on reason and  a u th o r ity  
th e  de fendant is e n tit le d  to  ju d g m e n t.

Brett, L.J.-—I f  th is  had been th e  f ir s t  t im e  the 
present question  had been raised, I  shou ld  have 
w ished fo r  th e  assistance o f M r.  B u t t  and M r. 
Cohen to  enable m e to  a rr iv e  a t a r ig h t  conclu 
sion, b u t the  p o in t has a lready been discussed in  
Burgess v . W ickham , in  C lapham  v . L a n g to n , and 
in  Dudgeon  v . Pembroke. I  am  o f op in ion  th a t in  
eve ry  voyage po licy , unless the  c o n tra ry  is  ex
pressed, the re  is  an im p lie d  w a rra n ty  o f sea- 

I w o rth iness. T here  is n o t such a w a rra n ty  in  a 
tim e  po licy , unless i t  is  exp ress ly  so stated. A l l  
voyage po lic ies  are in  th e  same genera l term s, 
b u t th e  w a rra n ty  is  p ro b a b ly  im p lie d  fro m  custom, 
because i t  is  h e ld  th a t  a ll reasonable sh ipow ners 
and u n d e rw r ite rs  w ou ld  c o n tra c t on such an 
u n d ers tand ing . B u t however i t  arose, now , as a 
m a tte r o f law , eve ry  voyage p o lic y  con ta ins a 
w a rra n ty  o f seaworth iness, unless i t  is  o therw ise  
expressed. The  w a rra n ty  is to  be app lied  to  the  
su b je c t-m a tte r o f th e  p a r t ic u la r  p o lic y , and there  
are d iffe re n t degrees of seaw orth iness: i t  varies 
acco rd ing  to  th e  place, acco rd ing  to  the  voyage, 
acco rd ing  to  th e  t im e  o f yea r, acco rd ing  to  the  
na tu re  o f the cargo, and o f th e  sh ip  herse lf, and 
i t  m u s t be fu lf i l le d  so fa r  as a sh ip  o f the  k in d  
in su re d  in  th e  p a rt ic u la r  p o lic y  can be made to 
fu l f i l  i t .  I f  a sh ip  o f tw e n ty - fo u r  tons is insured  
fo r  a voyage fro m  L iv e rp o o l to  N e w  Y o rk ,  she 
cannot be made seaw orthy  in  th e  same degree as 
a sh ip  o f 400 tons s a ilin g  on th e  same voyage 
w ou ld  be, b u t she m u s t be made as seaw orthy 
fo r  th e  voyage as a sh ip  o f tw e n ty - fo u r  tons can be 
made, and the  same w ou ld  app ly  to  vessels o f the 
class o f th e  vessel in  th e  p resen t case. The 
p la in t if fs  were n o t asked to  m ake h e r another 
vessel, b u t  o n ly  to  a lte r  he r fo r  th e  voyage. 
T here  are means o f s tre n g th e n in g  h e r fo r  the 
voyage so as to  leave he r th e  same k in d  o f  vessel, 
and th e  evidence shows how  easily  th is  cou ld  have 
been done. I t  was done in  Burgess v . W ickham , 
and in  C lapham  v . Lan g to n , and th e  ju r y  have 
found  th a t  i t  cou ld  easily have been done here, 
b u t  th e  p la in tif fs  d id  n o t do i t ,  and the re fo re  d id  
n o t f u l f i l  th e  w a rra n ty . B la c k b u rn , J ., in  B u rg e s s  
v. W ickham , states the  la w  upon th is  question, 
and th a t ju d g m e n t is  a ffirm e d  b y  the  decision ot 
th e  C o u rt o f E xch e q u e r C ham ber in  C lapham  v- 
Langton . W e  cou ld  n o t decide in  fa v o u r o f the 

t p la in tif fs  here w ith o u t o v e rru lin g  b o th  these cases,(a) See Clapham  v  Langham {uhi sup.).
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and there fo re , I  am o f o p in io n  th a t  the  de fendan t 
is  e n tit le d  to  ju d g m e n t, and th e  dec is ion  of 
C leasby, B ., o u g h t to  be a ffirm ed .

Judgm ent affirm ed.
S o lic ito rs  fo r  p la in t if fs ,  P a rk e r  and  C larke. 
S o lic ito rs  fo r  defendants, W altons, B u lb ,  and 

W alton .

M a y  2, and  June  2, 1877.

{B e fo re  J a m e s , B a g g a l la y , B r a m w e l l , and  
B r e t t , L .J J .)

T h e  F r a n c o n ia .

ON APrEAL FROM THE PROBATE, DIVORCE, AND ADMI
RALTY DIVISION (ADMIRALTY).

C o llis io n — L o rd  Cam pbell's A c t— A d m ira lty  C ourt 
A ct 1861— A ction  in  rem — J u ris d ic tio n .

O n  appeal f ro m  the decision o f  the Probate, D i 
vorce, and  A d m ira lty  D iv is io n  (A d m ira lty ) re 
fu s in g  a m o tion  to set aside so m uch o f  a w r i t  o f  
summons in  rem  as cla im ed compensation f o r  the 
loss sustained by the p la in t i f f ,  in  consequence o f  
the death o f  a person o f w hom  she was a d m in i
s tra tr ix ,  an d  who, w h ils t serving on board a 
B r it is h  ship, had lost his l i fe  th rough a co llis io n  
between his vessel and  a  fo re ig n  ship on the h ig h  
seas, caused by the negligence o f  those on board  
the fo re ig n  sh ip .

H e ld , per James an d  B agga llay , L .J J .  (a p p rov ing  
the decision o f the cou rt below), th a t the ju d g e  o f  
the A d m ira lty  D iv is io n  has ju r is d ic t io n  to enter
ta in  a  s u it in  rem  u n d e r L o rd  C am pbe ll’s A c t 
(9 &  10 Viet. c. 93).

-Per B ra m w e ll a nd  B re tt, L .J J . (d isapp rov ing  the 
decision o f  the cou rt below) th a t the ju r is d ic t io n  
given by the A d m ira lty  C ourt A c t 1861, s. 7 does 
not inc lude  cla im s u nder L o rd  Cam pbell’s A ct. 

The court being equa lly  d iv ided  the decision o f  the 
court below rem ains, an d  the appeal is  d ism issed  
w ith  costs.

T h is  was an  appeal fro m  the  P robate , D ivo rce , and 
A d m ira lty D iv is io n  (A d m ira lty )  in  w h ich , fo llo w in g  
th e  o p in io n  o f th e  J u d ic ia l C om m ittee  o f th e  P r iv y  
C o u n c il in  The B eta  (L .  B ep . 2 P . C. 447 ; 20 L .  T . 
Rep. N . S. 988), the  learned ju d g e  decided th a t he 
bad ju r is d ic t io n  to  t r y  a cause in s t itu te d  in  rem  
aga inst a fo re ig n  vessel b y  th e  rep resen ta tives  o f 
a person on board a B r it is h  sh ip  k i l le d  b y  a 
co llis io n  on the  h ig h  seas occasioned b y  th e  n e g li
gence o f those on board th e  fo re ig n  vessel, and 
refused a m o tion  to  set aside so m uch  o f  a w r i t  o f  
sum m ons in  rem  as c la im ed damages fo r  loss o f 
life . The  a rgum en ts  and ju d g m e n ts  in  the  c o u rt 
be low  w il l  be fo u nd  fu l ly  rep o rte d  ante, p. 415. 
C n  th e  2nd M ay  1877 th e  appeal came on fo r 
a rg u m e n t.

B e n ja m in , Q.C. and Cohen, Q .C. (w ith  th e m  
■Phillimore) fo r  the  appellants, defendants below .—  
T h is  is  an action  under th e  specia l s ta tu te , usu a lly  
ca lled  L o rd  C am pbe ll’s A c t  (9 &  10 V ie t .  c. 
93), th a t  A c t  gave no ju r is d ic t io n  to  th e  A d 
m ira lty  C o u rt in  such a case and c e rta in ly  
Bone to  ex tend  its  p e cu lia r ju r is d ic t io n  in  rem. 
T he  s ta tu te  can o n ly  a pp ly  to  B r it is h  sub
jects, and  to  those w ith in  th e  ju r is d ic t io n  of 
the  C row n  o f G rea t B r ita in  a t th e  t im e  the  
cause o f  ac tion  arose, and the re fo re  o w in g  an 
fjRegiance pe rm anent o r  te m p o ra ry  to  its  laws. I t  
bas a lrea d y  been decided th a t  in  th is  case those on 
board th e  F ra n c o n ia  w ere  n o t w ith in  the  ju r is 
d ic t io n : (Beg. v. K eyn , L .  Bep. 2 E x . D iv . 63 ;

L .  Bep. 2 Q. B . D . 90.) The  C o u rt o f A d m ira lty  
had ju r is d ic t io n  ove r a cause o f damage to  p ro 
p e rty  the  re s u lt o f a co llis io n  on the  h ig h  seas 
even betw een tw o  fo re ig n  vessels in  th e  even t 
o f the  res com ing  w ith in  th e  te r r ito r ia l l im its  o f 
G rea t B r i ta in ;  b u t th a t  was in  consequence o f 
th e  consent o f na tions  th a t  cou rts  o f a d m ira lty  
shou ld  exercise such ju r is d ic t io n , b u t  such consent 
has never been g ive n  to  extend  th e  ope ra tion  o f a 
B r i t is h  m u n ic ip a l law  to  fo re ig n  vessels. Suppose 
b o th  vessels had been fo re ign  and one had a fte r 
th e  co llis io n  come in to  a B r it is h  p o rt i t  cou ld  be 
said in  such a case th a t  L o rd  C am pbe ll’s A c t  
app lie d . [ B r a m w e l l , L .J .— Y o u  say i t  w ou ld  be 
as i f  tw o  carriages had come in to  co llis io n  th ro u g h  
neg ligence  in  F rance, and someone had been k i l le d  
and the  ow ner o f th e  ca rriage  causing th e  death  
had subsequently  come im o  E n g la n d , and was 
proceeded aga inst u n d e r L o rd  C am pbe ll’s A c t . ]  
B u t a p a rt a lto g e th e r fro m  th e  question  of the  
n a t io n a lity  o f the  sh ips the re  is no ju r is d ic t io n  
to  proceed in  rem  u n d e r L o rd  C am pbe ll’s A c t .  
T he  case in  w h ich  the  P r iv y  C ou n c il has h e ld  th a t 
th e  C o u rt o f A d m ira lty  had ju r is d ic t io n  was one 
o f personal damage (The Beta , L .  B ep . 1 P. C. 
447 ; 20 L .  T . Bep. FT. S. 988), and th e  c la im  was 
fo r  th e  in ju r ia  done to  th e  p la in t i f f  and n o t fo r  
the  dam num  suffered by  h is  estate. T he  Com m on 
L a w  C ou rts  have a lw ays he ld  th a t  th e  C o u rt o f 
A d m ira l ty  had no ju r is d ic t io n  in  rem  in  any 
case o f personal damage, and have p ro h ib ite d  i t  
fro m  proceed ing  in  such cases : (S m ith  v. B ro w n , 
L .  Bep. 6 Q. B . 729; 24 L .  T . Bep. N . S. 8 08 ; 1 
A sp . M a r. L a w  Cas. 56 ; James v . L o n do n  an d  
South-W estern B a ilw a y  Com pany, L .  B ep . 7 E x . 
195; 26 L .  T . B ep . N . S. 187 ; 1 A sp . M a r. L aw  
Cas. 228.) B u t  th e re  is no co n flic t o f op in io n  
between th e  J u d ic ia l C om m ittee  and th e  C om m on 
L a w  C ourts , when the  question  was one o f  damage 
to  th e  estate o f th e  deceased under th is  A c t,  as no 
such case has come before th e  P r iv y  C ounc il. The 
Buchers  (4 B ob. 76) is  not in  p o in t. T h a t was a 
p u re ly  personal cause o f damage a ris in g  on board 
a B r it is h  sh ip  on the  h ig h  seas, and there fo re  
w ith in  th e  a d m ira lty  ju r is d ic t io n , and was n o t a 
cause in  rem  a t a ll. T he  on ly  cases in  w h ic h  the  
C o u rt o f A d m ira lty  ever exercised th e  ju r is d ic t io n  
(The G uld faxe, L .  Bep. 2 A d . &  Ecc. 325 ; 19 L .  T . 
B ep . N . S. 748; 3 M a r. L a w  Cas. O. S. 201 ; (The  
E xp lo re r, L .  Bep. 3 A d . &  Ecc. 357 ; 23 L .  T . B ep .
N . S. 405 ; 3 M ar. L a w  Cas. O. S. 507) were before 
the  p ro h ib it io n  o f th e  Queen’s B ench in  S m ith  
v. B ro w n  (u b i sup.) and in  the  E x p lo re r  (ub i sup.) 
w hen th e  question  was raised in  the  P r iv y  C o u n c il 
th e  c la im  was w ith d ra w n . T he  C ou rts  o f C om m on 
L a w  have also h e ld  th a t s ta tu tes  g iv in g  a d m ira lty  
ju r isd ic tio n ,a s  e.g., to  th e  C o u n ty  C ou rts  over c la im s 
fo r  damage to  cargo, and  g ra n tin g  an appeal to  
the C o u rt o f A d m ira lty  do no t, fo r w a n t o f express 
w o rds  extend  th e  ju r is d ic t io n  o f  th e  C o u rt o f 
A d m ira lty  to  m a tte rs  over w h ich , before the  
passing o f those sta tu tes (31 &  32 V ie t .  c. 71; 
31 &  33 V ie t .  c. 51) i t  w o u ld  no t have had ju r is 
d ic t io n  : (S im pson  v . Blues, L .  Bep. 7 C. P . 2 90 ; 
26 L .  T . Bep. N . S. 647; 1 A sp . M ar. L a w  Cas. 
360 ; Qunestead v . P rice , L .  B ep . 10 E x . 65 ; 32 
L .  T . Bep. N . S. 4 99 ; 2 A sp . M a r. L a w  Cas. 545.) 
To  ho ld  th e  defendants liab le  in  the  case is  to  say 
th a t  a m u n ic ip a l law  is extended w ith o u t express 
w ords to  a fo re ig n e r in  h ie  own c o u n try , th a t  is  on 
board  of a fo re ig n  sh ip  on th e  h ig h  seas. B y  th e  
c iv i l  law , w h ich  is the  law  adm in is te red  b y  th e
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C o u rt o f  A d m ira lty  a p a rt fro m  express statutes, 
a l l  causes o f personal a c tio n  fa ll w ith  t  he death  o f 
th e  person, and the re  is n o th in g  to  show th a t  by  
th e  law  o f G erm any to  w h ich  the  de fendan t owes 
a lleg iance the re  is any p rov is ion  fo r  such a c la im  
as th is , and there fo re  n e ith e r by  th e  c iv i l  law  as 
adm in is te red  b y  the  A d m ira lty ,  B itt in g  as a c o u rt 
o f in te rn a tio n a l law , n o r by  th e  lex loci, i.e., the  
G erm an law , can th is  c la im  be supported .

B u tt,  Q.C. and C larkson  fo r respondents.—  
T he re  is h ig h  a u th o r ity  fo r  say ing  th a t  th is  
damage cou ld  be recovered by th e  law  o f G erm any 
as also u n d e r th e  Code N apo leon. T he  cases 
before the  passing o f the Ju d ica tu re  A c ts  are n o t 
in  p o in t, the  ra t io  decidendi o f those cases was th a t 
th e  A d m ira l ty  C o u rt A c ts  (3 &  4 Y ic t .  c. 65, and 
24 Y ic t .  c. 10), and C o u n ty  C o u rts  A d m ira lty  
J u r is d ic tio n  A c ts  (31 &  32 Y ic t .  c. 71 ; 32 &  33 
Y ic t .  c. 51), d id  n o t g ive  th e  C o u rt o f A d 
m ira lty  any new ju r is d ic t io n , b u t  the re  is  no doubt 
th a t  under th e  J u d ic a tu re  A c ts  i t  is open to  a 
p la in t if f  to  choose in  w h a t d iv is io n  he w i l l  b r in g  
h is  action, and th a t  d iv is io n  w i l l  use its  o rd in a ry  
m ach in e ry  to  do ju s tic e  between th e  parties . A n  
action  was in s titu te d  in  one of th e  cases a ris in g  
c u t  o f th is  co llis io n  in  th e  C om m on Pleas D iv is io n , 
b u t  leave to  serve th e  w r i t  o u t o f th e  ju r is d ic tio n  
was refused on th e  g ro u n d  th a t the  cause o f action 
also arose o u t o f th e  ju r is d ic t io n . I n  the  C o u rt 
o f A d m ira l ty  an ac tion  lies fo r  causes of action  
a r is in g  on th e  h ie h  seas, b y  th e  m u tu a l consent o f 
na tions , and is  prosecuted, n o t b y  se rv in g  th e  
w r i t  o u t o f th e  ju r is d ic t io n , b u t by th e  de ten tion  
o f th e  p ro p e rty  w ith in  th e  ju r is d ic t io n , to  answer 
th e  c la im , and th a t has been done here, the  p ro 
p e r ty  was u n d e r a rres t, and was o n ly  released on 
an u n d e rta k in g  to  answ er any c la im  to  w h ich  i t  
w o u ld  have been liab le  i f  s t i l l  u n d e r a rrest. I f  
th is  appeal is g ra n te d  i t  w i l l  am oun t to  an abso
lu te  den ia l o f ju s tic e  to  th e  p la in t if f ,  as the re  is 
no o th e r  process b y  w h ich  com pensation can be 
ob ta ined  open to  he r in  th is  c o u n try . I t  is a d m itte d  
th a t  th e  co u rt has ju r is d ic t io n  so fa r  as th e  loss of 
th e  personal p ro p e rty  o f the deceased is conce rned ; 
w h y , then, shou ld  i t  n o t have ju r is d ic t io n  in  a 
case o f m uch  m ore  s t r ic t ly  personal damage P 
[ B r e t t , L . J .— C ould a sh ip  be arrested  in  any o th e r 
c o u n try  fo r  such a c la im  as th is  ?] I  don’ t  profess 
to  k n o w  w h a t th e  la w  o f o the r coun tries  m ay be 
on th e  p o in t, b u t so fa r  as the  m ethod  o f proceed
in g  is  concerned i t  is c le a rly  governed b y  the  lex 
f o r i ,  and th a t  in  th e  a d m ira lty  d iv is io n  is  by an 
a c tio n  in  rem  i f  the  res is  w ith in  the  ju r is d ic t io n . 
T he  d is t in c t io n  d ra w n  by th e  L o rd  C h ie f Justice  
C o ckb u rn  between damage and in ju r y  in  S m ith  v. 
B ro w n  (1 A sp . M a r. L a w  Cas. 56) cannot be sus
ta in e d  w hen o th e r sections o f the  A c ts  in  w h ich  th e  
expressions are  used are considered : (M e rch an t 
S h ip p in g  A c t  1854, sects. 299, 504, 505, 515, 527 ; 
M e rc h a n t S h ip p in g  A c t  1862, sects. 28, 54.) The 
w o rd  “  damage ”  cannot be con fined  to  damage 
to  p ro p e r ty : Ashby  v. W hite, S m ith ’s L e a d ing  
Cases, 7 th  ed it., vo l. i., a t p. 296 ; B ro o m ’s Lega l 
M ax im s, 5 th  ed it., 365 et seq. ; A c ts  o f th e  A postles, 
ch. x x v ii. ,  v. 10, w here the  w o rd  “  damage ”  ex
p ress ly  app lies to  the  live s  o f those on board th e  
sh ip .) [B r e t t , L . J .— W as n o t the  reason o f the  
p ro h ib it io n  b y  th e  co u rts  o f com m on law  in  the  
cases c ited  th a t L o rd  C am pbe ll’s A c t  requ ires  th e  
assessment o f damages b y  a ju r y ,  and th e re  was 
no  ju r y  in  th e  a d m ira lty  d iv is io n  ?] T h a t cou ld  
n o t be th e  reason, because th e  C o u rt o f Chancery

assesses damages and apportions c la im s in  s u its  
fo r  l im ita t io n  o f l ia b il i ty ,  and th a t ju r is d ic t io n  o f  
th e  C o u rt o f C hancery was extended to  the  C o u rt 
o f A d m ira lty ,  when the  sh ip  was u nder a rres t, by  
sect. 13 of the  A d m ira lty  C o u rt A c t  1861. [Brett, 
L .J .— Suppose in  th e  C o u rt o f A d m ira lty  bo th  
vessels were found  to  b lam e, and the re fo re  tho  
damages were d iv ided , cou ld  a c la im  of th is  de
s c r ip tio n  be recovered, and aga ins t w hom  ?] T he  
case m ig h t occasion some d if f ic u lty ,  b u t  i t  does no t 
arise here. I n  th is  case th e re  is  no d o u b t about 
w ho is  lia b le  fo r  a ll the  dam age w h ich  is done, and 
the c la im  cons titu tes  a p a rt o f th e  damage.

B e n ja m in , Q .C., in  rep ly . C ur. adv. v id t.
June  2.— B re tt .  L . J., read  th e  ju d g m e n t o f
J a m e s , L .J .— B o th  in  th e  A d m ira lty  D iv is io n  

and upon th e  hea ring  o f th e  appeal, th e  case- 
o f the  appe llan t was based upon  th e  con ten 
tio n  th a t  th e  A d m ira lty  D iv is io n  had no ju r is 
d ic tio n  to  e n te rta in  a c la im  fo r  damages in  
respect o f loss o f l i f e ;  and th e  subs tan tia l 
question fo r  decis ion is, w h e th e r th e  C o u rt o f 
A d m ira lty ,  p re v io u s ly  to  th e  com ing  in to  opera
t io n  o f the  J u d ic a tu re  A c ts , had ju r is d ic tio n  to  
e n te r ta in  an y  such c la im , fo r, n o tw ith s ta n d in g  th e  
genera l tra n s fe r  o f ju r is d ic t io n  to  the  H ig h  C o u rt 
o f Justice , i t  is p rov id e d  b y  sect. 11, sub-sect. 3 of 
the  Suprem e C o u rt o f Ju d ic a tu re  A c t  1875 (38 &  
39 Y ic t .  c. 77), th a t no person sha ll assign any 
cause o r m a tte r to  the  A d m ira lty  D iv is io n  un less 
he w ou ld  have been e n tit le d  to  commence the 
same in  th e  C o u rt o f A d m ira lty  i f  th a t  A c t  had 
n o t passed. I t  is a d m itte d  th a t  i f  the  C o u rt o f 
A d m ira lty  had any such ju r is d ic t io n ,  i t  was con
fe rre d  upon i t  b y  the  A d m ira lty  J u r is d ic tio n
A c t  o f 1861 (24 Y ic t .  c. 10), the  7 th  section o f 
w h ich  enacts th a t “  th e  H ig h  C o u rt o f A d m ira lty  
sha ll have ju r is d ic t io n  over any c la im s fo r  
damage done by any sh ip .”  ir

T he  question w h e th e r th e  te rm  “  damage, 
as used in  th a t section, is app licab le  to  in ju ry  
to  th e  person as w e ll as to  in ju r y  to  p ro p e r ty  
has been th e  sub jec t o f freq u e n t d iscussion 
and o f c o n flic t in g  decisions. The  C o u rt o f A d 
m ira lty , in  th e  case o f The S y lp h  (L . Rep. 2 A dm - 
2 4 ; 17 L .  T . Rep. N . S. 519 ; 3 M ar. L a w  Cas-
O. S. 37, held th a t i t  had ju r is d ic t io n  to  e n te rta in  
a c la im  fo r damages in  respect o f personal in ju r y  
n o t re s u lt in g  in  death , and th is  v ie w  was adopted 
b y  th e  J u d ic ia l C om m ittee  o f the  P r iv y  C ounc il in  
th e  case o f The Beta  (L . Rep. 2 C. P .447  ; 20 L . 1 - 
R ep. N . 8. 988; 3 8 L . J . 50, A d m .) ; and in  thecas»  
o f The O uld faxe  (L . Rep. 2 A d m . 325 ; 19 L . T . Rep- 
N . 8. 748 ; 2 M a r. L a w  Cas. O. S. 201). the C o u rt 
o f A d m ira l ty  h e ld  th a t i t  had a lik e  ju r is 
d ic tio n  in  respect o f loss o f l ife  occasioned by 
a co llis io n . O n th e  o th e r hand, the  C o u rt 
Queen’s Bench, in  the  case o f  S m ith  v. B ro w j1 
(1 A sp . M a r. L a w  Cas. 56 ; L .  Rep. 6 Q. B . 729 » 
24 L .  T . Rep. N . S. 808), expressly  dissented 
fro m  th e  decis ion o f  the  J u d ic ia l C om m ittee  in  th® 
case of The B eta  (u b i sup.), and held th a t persona 
in ju r y  occasioned b y  the co llis ion  o f  tw o  ships wa® 
n o t inc luded in  th e  w o rd  “ dam age”  as used in  tn® 
7 th  section o f  th e  A d m ira lty  J u r is d ic tio n  A c t,  
and th a t  th e  C o u rt o f  A d m ira lty  had no j ar18 
d ic t io n  to  e n te rta in  a c la im  fo r  damage in  respe° 
o f  personal in ju r y  re s u lt in g  in  death  ; and a genera 
concurrence in  th is  decision o f  th e  C o u rt 0 
Queen’s B ench has been expressed b y  the  C our 
o f C om m on Pleas in  th e  case o f  Sim pson  v . B w *  _ 
(1 A sp . M a r. L a w  Cas, 310 L .  R ep. 7 C. P- 299 ,
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26 L .  T . Rep. N . S. 697), and b y  th e  C o u rt o f 
E xcheque r, and on appeal b y  th e  E xchequer 
C ha m b e r in  the  case o iJa m e s v .L o n d o n  and  South- 
Western B a ilw a y  Com pany (1 A sp . M ar. L a w  Cas. 
228 ; L .  R ep. 7 E x . 187, 2 87 ; 26 L .  T . Rep. N . S. 
187; 27 L .  T . Rep. N . S. 382). B u t in  n e ith e r of 
th e  la s t tw o  cases d id  th e  question  tu rn  upon the 
'C onstruction  o f th is  section.

I  am  unab le  to  concur in  th e  co n s tru c tio n  o f 
■the A d m ira lty  J u r is d ic tio n  A c t  w h ic h  has been 
ho adopted by th e  Queen’s Bench, aDd a p 
p a re n tly  concurred  in  by the  o th e r cou rts  to  
w h ic h  I  have ju s t  re fe rre d . I t  appears to  me th a t  
the  v ie w  taken  by th e  C o u rt o f A d m ira l ty  and the  
J u d ic ia l C om m ittee  is the  m ore correct. The  
w ords o f the  7 th  section  are p e rfe c tly  g e n e ra l; 
ta k e n  b y  them selves they  w ou ld  appear to  confer 
a ju r is d ic t io n  upon th e  C o u rt o f  A d m ira l ty  to  
e n te rta in  a ll c la im s in  respect o f damage done by  
a sh ip , w hatever m ay be th e  n a tu re  o f th e  damage, 
w h e th e r to  person o r  to  p ro p e rty . T here  is n o th in g  
*n the  co n tex t o f th e  section to  suggest th a t the  
w o rd  “  damage ”  shou ld  be lim ite d  in  its  m eaning, 
and th e  s ta tu te , be ing  rem ed ia l o f a grievance , 
shou ld  receive a lib e ra l ra th e r  th a n  a n a rro w  con
s tru c tio n . T h is  p r in c ip le  was acted upon b y  D r .  
E u s h in g to n  in  th e  case o f The B a h ia  (B ro . &  
E ush . 61), and b y  the  J u d ic ia l C om m ittee  in  
th e  case o f T he  Pieve S uperiore  (L . Rep. 5 

C. 482 ; 29 L . T . Rep. N . S. 702; 30 L .  T . 
Rep. N . S. 8 87 ; 43 L .  J. 1, 20, A d m .) W e  
have o n ly  to  look a t the  sections o f th e  A c t  w h ich  
fo llo w  th e  7 th  to  see th a t  i t  was th e  in te n tio n  of 
th e  L e g is la tu re  to  g ive  to  th e  C o u rt o f A d m ira lty  
a ju r is d ic t io n  to  enable i t  to  do com ple te  ju s tic e  in  
the  cases w h ich  m ig h t come u n d e r its  conside
ra tio n . T he  13th section  in  p a rt ic u la r  confers 
a ju r is d ic t io n  u n d e r w h ich , in  m any cases, i t  
Would be necessary th a t th e  C o u rt o f A d m ira lty  
shou ld  assess th e  am oun t o f damages in  respect of 
loss o f l ife  o r persona l in ju ry ,  and the na tu re  o f the  
ju r is d ic t io n  con fe rred  by th is  section (to  w h ich  I  
sha ll have occasion to  re fe r aga in  p resen tly ) 
appears to  me to  negative  any co n s tru c tio n  o f the  
A c t  w h ich  w ou ld  l im i t  the  ju r is d ic t io n  the reby  
con ferred  to  th e  sub ject m a tte rs  th a t  w ere p re 
v io u s ly  u nder its  cognisance— a v ie w  o f the case 
W hich has been suggested in  th e  course o f the 
argum en t. I t  is  fu r th e r  to  be observed, th a t  i f  
lu e  7 th  section is  to  receive th e  lim ite d  cons tru c 
tio n  w h ich  has been suggested, i t  is  d if f ic u lt  to  
unders tand  w h y  i t  was in troduced  in to  the  A c t, 
seeing th a t  in  such a case the  extension o f ju r is 
d ic tio n  w o u ld  have been o f a v e ry  t r i f l in g  
character, as th e  C o u rt o f A d m ira l ty  a lready had 
Undoubted ju r is d ic t io n  in  respect o f damage to  
P ro p e rty  occasioned by co llis ion .

I t  has, how ever, been u rged , on the  p a rt o f the  
Appellant, th a t, n o tw ith s ta n d in g  the  genera l te rm s 
J,n w h ich  the  7 th  section is expressed, the  w ord  

damage ”  ough t, fo r  reasons w h ich  w i l l  be p re 
se n tly  m entioned , to  be lim ite d  in  cons tru c tio n  to  
damage done to  p ro p e rty , or, a t any ra te , th a t i t  
c u g h t n o t to  be construed  so as to  inc lude  loss o f 
•we. A s  s im ila r  a rgum en ts  found  fa vo u r w ith  the  
^ o u r t  o f Queen's Bench in  the  case o f S m ith  v . 
fL 'ow n  (u b i sup.), and as tw o  of m y  colleagues 
th in k  th a t o u r decis ion in  the  presen t appeal 
u u g h t to  be in  fa vo u r o f th e  appellant, I  proceed 
to  express m y  op in ion  upon  the  p o in t so pressed 
Upon us; and I  do i t  w ith  m ore d iffidence, d if fe r in g  
08 u iy  op in io n  does fro m  the  op in io n  of those fo r

whose know ledge  and experience I  e n te rta in  the 
m ost p ro fo u n d  respect, and in  d if fe r in g  fro m  
w hom  I  cannot b u t e n te rta in  d o u b t as to  the  
correctness o f m y  ow n conclusions.

I n  su p p o rt o f the  v iew  th a t the  w o rd  “ damage,”  
as used in  the  7 th  section o f the  A d m ira l ty  J u r is 
d ic tio n  A c t ,  shou ld  be lim ite d  in  co n s tru c tio n  to  
damage to  p ro p e rty , i t  is con tended th a t n o t o n ly  
is th e re  no leg is la tive  sanction fo r  the  use o f the 
w ord  as d e n o tin g  in ju r y  to  the  person, b u t th a t  the  
L e g is la tu re  has, in  o th e r recent A c ts , in  p a r i  
m ate ria  adopted the  use o f the  w ord  “ dam age”  as 
app licab le  exc lus ive ly  to  in ju r y  to  p ro p e rty , and 
th a t i t  m us t be assumed th a t the  L e g is la tu re , in  
passing the  A c t  in  question , d id  n o t lose s ig h t o f 
th e  d is t in c tio n  we have recognised in  its  o th e r 
enactm ents. I f  i t  were so, I  should fee l s tro n g ly  
th e  fo rce  of th e  a rg u m e n ts  based upon them  ; b u t  
I  do n o t so read the  M erch a n t S h ip p in g  A c ts  o f 
1854 (17 &  18 V ie t.  c. 104), and 1862 (25 &  26 V ie t ,  
c. 63), w h ich  are the  S ta tu tes to  w h ich  reference 
has been m ade. The  la t te r  S ta tu te , i t  w i l l  be 
observed, was passed a fte r the  A d m ira lty  J u r is 
d ic t io n  A c t  1861. I t  is q u ite  tru e  th a t in  the  
sections o f th e  M erch a n t S h ip p in g  A c t  o f 1854, 
w h ich  have reference to  th e  lim ita t io n  o f the  
l ia b i l i t y  o f sh ipow ners, the  expressions “  loss of 
l i f e ”  and “ persona l i n ju r y ”  are used w ith  
reference to  in ju r y  to  the  person, w h ils t  the  w o rd  
“ dam a g e ”  is used w ith  reference to  in ju r y  to  
p ro p e r ty ; b u t u n d e r the  p rov is ions o f these 
sections a d iffe re n t scale o f l ia b i l i t y  was fixed  in  
respect o f in ju r ie s  to  th e  person fro m  th a t  in  
respect o f in ju ry  to  p ro p e rty , and i t  was con
ve n ie n t (tho u g h  I  a d m it n o t necessary) to  use 
d iffe re n t fo rm s of expression to  d is t in g u is h  one 
k in d  o f in ju r y  fro m  the  o th e r ;  b u t i t  the  7 th  
section o f th e  A d m ira lty  J u r is d ic tio n  A c t  was in 
tended to  a p p ly  to  in ju r y  to  the person as w e ll as 
in ju r y  to  p ro p e rty , there  was ne ithe r necessity fo r 
us ing , no r any convenience in  using, m ore  th a n  
one expression to  denote bo th  k in d s  o f in ju r y .  
B u t  th is  lim ite d  use o f the  w ord damage is n o t 
observed th ro u g h o u t the  M erch a n t S h ip p in g  A c t  
1854. I n  the  515th section, the w ords “  loss o r 
damage ”  are used in  reference to  th re e  classes of 
in ju ry , and  as th e  w o rd  “  loss ”  w ou ld  be w h o lly  
inapp licab le  to  personal in ju r y  n o t re s u lt in g  in  
death, the  w o rd  “ d a m a g e ”  in  the  7 th  section  
m u s t have reference to  personal in ju r y  as w e ll as 
in ju r y  to  p ro p e rty . A g a in , i i  we tu rn  to  the  290th  
section o f the  same s ta tu te , w h ich  is  th e  las t o f a 
series o f sections ena c ting  va rious ru les  fo r  the 
p re ve n tio n  of accidents, we fin d  th a t i t  commences 
w ith  the  words, “  I n  case any damage to  person 
o r p ro p e rty  arises from  th e  non-observance o f an y  
sh ip  o f an y  o f th e  said ru les .”  H ere  we have a 
c lear unquestionab le  use o f th e  w ord  “  damage ”  
in  the  sense app licab le  to  in ju ry  to  the person as 
w e ll as to  p ro p e rty . I n  the 527 th  section  we f in d  
the expression “ in ju r y  to  p ro p e rty ,”  w h ich  is sug 
gestive , a t least, o f the  w ords “ dam age ”  and 
“ i n ju r y ”  be ing  to  some ex ten t in te rchangeab ly  
used. A n d  so, again, in  the o th e r A c t  re fe rre d  to  
(the M e rch a n t S h ip p in g  A c t  1862), w h ils t, on the  
one hand, we f in d  the  expressions “  loss o f l ife ,”  
“ personal in ju r y , ”  and “ damage to  p ro p e r ty ”  
used in  the  sections m o d ify in g  the  p ro v is ions  o f 
the  A c t  o f 1854 as to  th e  lia b il i ty  o f sh ipow ners, 
we, on th e  o th e r hand, fin d  in  th e  20 th  section the 
expression “  damage to  person o r p ro p e rty  ”  ap
p lie d  to  in ju r ie s  occasioned by breaches o f reg u la -
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tio n s  th e re in  re fe rre d  to . So fa r, th e n , fro m  the re  
b e in g  no le g is la tiv e  sanction  fo r  th e  use o f  the  
w o rd  “  damage ”  as d e n o tin g  in ju ry  to  th e  pe r
son, and fro m  th e  L e g is la tu re  h a v in g  adopted the  
use o f the  w o rd  as exc lus ive ly  app licab le  to  p ro 
p e rty , i t  appears to  me th a t  th e  v e ry  s ta tu tes  
re fe rre d  to  as su p p o rtin g  th is  p ro v is ion  a ffo rd  
extensive evidence to  the  c o n tra ry . A n d  here I  
w o u ld  re fe r to  a s ta tem en t made b y  S ir  R . P h il l i-  
m ore in  the  course o f h is  ju d g m e n t in  th is  case in  
th e  A d m ira lty  D iv is io n , w h ich  appears to  be borne 
o u t by  th e  re p o r t o f th e  case o f The Ruckers  (4
0 .  Rob. 73), before L o rd  S tow e ll, to  the  e ffect 
th a t an action  commenced in  th e  C o u rt o f A d m i
ra l ty  in  respect o f a personal assau lt co m m itte d  
on  the  h ig h  seas b y  the  m aste r o f a sh ip  on a 
passenger was, p re v io u s ly  to  th e  A c t  o f 1861, 
a lw ays described as a “ cause o f damage.”

B u t  th e  fu r th e r  a rg u m e n t rem ains to  be con
s idered, nam ely, th a t, assum ing  i t  cannot be m a in 
ta in e d  th a t such a lim ite d  m ean ing  as suggested 
o u g h t to  be g iven  to  th e  w o rd  “  damage,”  by 
reason o f th e  le g is la tive  use o f  th e  w o rd  in  th e  
M erch a n t S h ip p in g  A c ts , the  m ean ing  of th e  
w o rd  o u g h t n o t to  be so extended as to  in c lu d e  
loss of life . T h is  a rg u m e n t is  based upon 
th e  p ro v is ions  o f L o rd  C am pbe ll’s A c t  
(9 &  10 V ie t .  c. 93), and i t  is contended th a t, 
inasm uch  as th e  r ig h t  o f ac tion  created b y  th is  
A c t  is extended o r m od ified  by th e  subsequent 
s ta tu te  (27 & 2 8  V ie t .  c. 95), w here  o b ta in in g  com 
pensa tion  fo r  th e  fa m ilie s  o f persons k il le d  b y  
acc iden t was confined to  actions b ro u g h t in  the  
co u rts  o f com m on la w , and th a t  g re a t p ra c tica l 
inconvenience  and possible in ju s tic e  m ig h t arise 
fro m  an exercise b y  the  C o u rt o f A d m ira lty  o f 
ju r is d ic t io n  in  such m atte rs , i t  is im poss ib le  to  
suppose th a t the  L e g is la tu re  in te n de d  u n d e r a 
genera l s ta tu te , such as th a t we are now  con
s id e rin g , to  e ffec t so g re a t a change in  th e  r ig h ts  
and re la tive  pos itions o f th e  p a rtie s  to  such 
actions. I n  s u p p o rt o f th is  v ie w  i t  has been u rged  
th a t  th e  tran s fe r o f ju r is d ic t io n  to  the  C o u rt o f 
A d m ira lty  w ou ld  n o t on ly  de p rive  th e  parties  o f 
th e  C om m on L a w  procedure and th e  mode o f t r ia l  
p o in ted  o u t b y  th e  A c t,  b u t m ig h t also m a te r ia lly  
affect th e ir  re la tiv e  r ig h ts ,  h a v in g  reg a rd  to  th e  
fa c t th a t  th e  C o u rt o f A d m ira lty ,  iu  dea ling  w ith  
c la im s fo r damage a ris in g  fro m  co llis ion , acts upon 
p rin c ip le s  u n kn o w n  to  the  Com m on L a w — as, fo r  
instance, in  d iv id in g  the  loss w here b o th  pa rties  
are  to  blame. I t  is  q u ite  possible th a t  some such 
inconveniences as those suggested m ig h t have 
a risen  fro m  an exercise by th e  C o u rt o f A d m ira lty  
o f th e  ju r is d ic t io n  in  question , o r  m ay arise fro m  
an exercise o f  th e  lik e  ju r is d ic t io n  by the  A d 
m ira lty  D iv is io n  ; th o ug h , h a v in g  reg a rd  to  sect. 
25, sub-sect. 9 o f the  Suprem e C o u rt o f Ju d ic a 
tu re  A c t  1873 (36 &  37 V ie t.  c. 66), I  m uch  d oub t 
w h e th e r any such co n flic t between the  c iv i l  and 
th e  C om m on Law , as was suggested b y  L o rd  
B la c k b u rn , in  S m ith  v. B ro w n  (u b i sup.), cou ld  
arise  a fte r th a t  A c t  came in to  o p e ra tio n ; bu t, 
how ever th is  m ay be, the  L e g is la tu re  has th o u g h t 
f i t  to  enact th a t under ce rta in  c ircum stances o f  a 
s im ila r  characte r, a t least as l ik e ly  to  occur 
s im ila r  inconveniences m u s t be s u b m itte d  to . 
T he  r ig h t  o f a c tio n  g iven  b y  L o rd  C am pbe ll’s A c t  
is  in  ce rta in  cases m od ified  and re s tr ic te d  b y  the  
sections o f the  M e rc h a n t S h ip p in g  A c t  a lready 
re fe rre d  to , and the  ju r is d ic t io n  fo r  assessing th e  
am o u n t o f damages iu  such cases, as regards

in ju r y  to  th e  person as w e ll as in ju r y  to  p ro p e r ty , 
has been con fe rred  on th e  C o u rt o f C hancery, and 
b y  th e  1 3 th  section o f th e  A d m ira lty  J u r is d ic tio n  
A c t ,  th e  ju r is d ic t io n  w h ich , b y  th e  M e rc h a n t 
S h ip p in g  A c t  o f 1854, was con ferred  upon  th e  
C o u rt o f C hancery has been extended to  the  C o u rt 
o f A d m ira lty  w henever th e  sh ip , o r th e  proceeds 
the reo f, are u n d e r a rres t. I n  th is  v e ry  case, 
th o u g h  th e  sh ip  was n o t a rres ted  in  th is  a c tio n , 
she had been a rres ted  in  o th e r ac tions, and, as I  
und ers ta n d  th e  facts, i t  was agreed th a t th e  case 
shou ld  be trea ted  and dea lt w ith  as i f  she were 
u n d e r a rre s t and  the  proceedings w ere in  rem  
b u t, how ever th is  m ay be, she m ig h t have been 
u n d e r a rres t, and, i f  she had been th e  A d m ira l ty  
D iv is io n  w o u ld  have been bound, u n d e r th e  1 3 tb  
section, to  e n te rta in  an ac tion  a t th e  ins tance  o f 
th e  owners of th e  sh ip  fo r th e  d is tr ib u t io n  o f the  
am oun t o f th e ir  l ia b i l i t y  am ongst the  c la im a n ts , 
and in  such  case to  assess th e  am oun t o f damages, 
payable to  th e  p la in tif fs , and to  asce rta in  th e  p ro 
p o rtio n s  the reo f payable to  th e  d iffe re n t m em bers 
o f J e ffe ry ’s fa m ily . E v e ry  inconvenience and 
every in ju s tic e  w h ich  has been suggested as l ik e ly  
o r possible to  occur i f  the  p resen t a c tio n  had been 
b ro u g h t in  th e  C o u rt o f A d m ira lty ,  w o u ld , o r 
m ig h t,  eq u a lly  arise in  such an ac tion  as has been 
suggested. I t  appears to  me th a t the  argum ents 
based upon  th e  p ro b a b ility  o r  p o ss ib ility  o f such 
possib le inconvenience o r  in ju s tic e  cannot be  
m a in ta ined .

U p o n  th e  w hole  I  am  o f o p in io n  th a t  th e  ju d g 
m e n t o f the  A d m ira lty  C o u rt shou ld  be a ffirm ed .

B a g g a lla y , L .J .  concu rred  w ith  th e  ju d g m e n t or 
James, L .J .

T he  ju d g m e n t o f B re t t  an d  B ra m w e ll, L .J J -, 
was read by

B r a m w e l l , L .J .— I  w i l l  now  d e liv e r  th e  ju d g 
m en t o f m y  b ro th e r B re t t  and  m yse lf.

W e  are o f o p in io n  th a t  th is  appeal shou ld  be 
a llow ed and th a t  th e  A d m ira lty  D iv is io n  has 
no ju r is d ic t io n  in  rem  in  a case in  w h ic h  the 
r ig h t  o f ac tion  is  u n d e r L o rd  C am pbe ll’s A c t 
(9 &  10 V io t .  c. 93). W e  o ffe r no op in io n  
as to  w h e th e r i t  w o u ld  have ju r is d ic t io n  in  a 
case of persona l h u r t  w here the re  was no death, 
and the  person h u r t  was th e  p la in t if f .  1 '®  
proceed upon th e  g ro u n d  th a t  th e  action  g iven  
(by  9 &  10 V ie t .  c. 93) is n o t w ith in  th e  w ords 
and m ean ing  o f sect. 7 o f th e  A d m ira lty  Ju ris  
d ic t io n  A c t  1861 (24 V ie t.  c. 10). T he  L e g is la tu re , 
i t  is  tru e , has g ive n  pow er to  th e  A d m ira lty  Cour 
to  assess and a p p o rtio n  the  damages in  such cases, 
u n d e r c e rta in  c ircum stances, u n d e r th e  M erchan 
S h ip p in g  A c ts ; and in  such case i t  necessarily 
fo llo w s  th a t  th e  m ach in e ry  fo r  assessing was d is
pensed w ith . I t  is  tru e  th a t  a ju r y  can now  b® 
had in  the  A d m ira l ty  C o u r t ;  and, as M r. B u t 
p o in te d  ou t, th a t the  w o rd  “  damage ”  in  sect, 
o f 24 V ie t. ,  c. 10, inc ludes the  damage done to 
goods. I t  is  also tru e  th a t, u n d e r th e  Judicabur 
A c ts , any action  in  personam  m ay, as m a tte r  0 
ju r is d ic t io n , be b ro u g h t in  th e  A d m ira l ty  D iv is io®  
as w e ll as in  any o th e r ; y e t, lo o k in g  to  th e  te r®  
of L o rd  C am pbe ll’s A c t ,  and  sect. 7 o f t  
A d m ira lty  C o u rt A c t  1861, and c o n s tru in g  the 
as a t th e  t im e  th e  la t te r  was passed, we are 
op in ion  th a t  sect. 7 o f th e  la t te r  A c t  gave ® 
ju r is d ic t io n  in  rem , w h ich  is  th e  question  now  unu 
d iscussion. L o rd  C am pbe ll’ s A c t  is express, 
says: “ The  ju r y  m ay g ive  such damages as iw®^ 
m ay th in k  p ro p o rtio ne d  to  th e  in ju r y ,  &c., and t
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am oun t sha ll be d iv id e d  in  such shares as th e  ju r y ,  
b y  th e ir  v e rd ic t, sha ll f in d  and d ire c t.”  A s  to  the  
w ords  “  th e  ju r y  m ay g iv e ,”  &c., th a t  m ig h t  
poss ib ly  be h e ld  to  mean “  ju r y  ”  w here the re  was 
a ju r y ,  and  “ c o u r t ”  w here th e re  was no t. W e  
do n o t say i t  cou ld  be ; bu t, w h e th e r o r no, we are 
o f op in io n  th a t u n d e r th a t  section i t  m u s t be a ju r y  
w ho are to  fin d  and d ire c t the  d iv is io n  in  shares, (a) 
The  w ords are express. Suppose L o rd  C am pbe ll’s 
A c t  had said such actions shou ld  o n ly  be b ro u g h t 
in  a c o u rt w here  the re  was a ju ry ,  w o u ld  sect. 7 
o f th e  A d m ira lty  C o u rt A c t  1861 have repealed 
th a t  ? B u t  i t  does say so in  effect, and th e  a rg u 
m en t is  th a t  i t  is  repealed. Suppose th a t the 
re la tive s  had assigned th e ir  r ig h t  o f action , w o u ld  
the  assignees have m a in ta in e d  a s u it in  E q u ity  P—  
W o u ld  an ac tion  lie  in  a C o u n ty  C o u rt w ith o u t a 
ju r y  ? N o ; the  ju r y  is  essential. B u t i t  is  re 
m arka b le  th a t no ju r is d ic t io n  is  g ive n  in  a case of 
b o d ily  h u r t  to  a passenger, o r trespass to  h is goods 
fo r  in ju r y  done in  a sh ip . W e  th in k  the re  is g rea t 
w e ig h t in  th e  a rg u m e n t th a t the  w ords o f sect. 7 
of th e  A d m ira lty  C o u rt A c t  1861, are no t a p t 
Words to  in c lu d e  a case u n d e r L o rd  C am pbe ll’s 
A c t. Such a c la im  as th is  is  n e ith e r p ro p e r ly  
n o r s t r ic t ly  speaking  a c la im  fo r  damages done 
b y  a sh ip . I t  is  a c la im  fo r  com pensation fo r  loss 
susta ined  p a r t ly  by  a dea th  caused b y  a sh ip , 
and p a r t ly  b y  som eth ing  else w h ich  m ay o r m ay 
n o t happen, as w e ll as th e  death, b u t  w h ich  m u s t 
also happen in  o rd e r to  subs tan tia te  a c la im  o r 
re lie f. I t  is a c la im  n o t p ro p o rtio ne d  to  th e  act 
done. O f course, th o u g h  we have th o u g h t i t  r ig h t  
to  m ake th e  above rem arks, we a v a il ourselves 
o f th e  ju d g m e n t and reasons in  B ro w n  v . S m ith  
(uh i sup.), especia lly  on account o f th e  d if f ic u lty  
a r is in g  fro m  the  d iffe rence  between th e  A d m ira lty  
and C om m on La w . A s  to  c o n tr ib u to ry  neg ligence, 
■would th e  C o u rt o f A d m ira lty  have to  g ive  up 
rts  v ie w  o r g ra n t an action  w hen L o rd  C a m pb e ll’s 
A c t  d id  n o t ? W e  are o f o p in io n  th a t  th e  appeal 
shou ld  be a llow ed.

The court being equally  d iv ided, the appeal 
was dismissed w ith  costs.

Solicitors for appellants, Stohes, Saunders, and 
Stokes.

S o lic ito rs  fo r  respondents, G e lla tly  and W arton .

S IT T IN G S  A T  L IN C O L N ’ S IN N .
(Eeported by ¡J. P . A s p in a ll  and P . YY. E a ik e s , Esqrs., 

B arristers-a t-Law .)

ON APPEAL PROM THE ADMIRALTY DIVISION.
Dec. 7 a nd  11, 1876; and  A p r i l ,  21,1877. 

(Before J a m e s , L .J .,  B a g g a lla y  and B r e t t , J J .A .)  
C a r g o  e x  S c h il l e r .

Salvage o f  l i fe — L ia b i l i t y  o f  cargo— M erchant 
S h ip p in g  A c t 1854 (17 Sf 18 Viet. c. 104) sects. 
458, 459.

'There life  salvage is  perfo rm ed, cargo, subsequently

(a) I t  does not seem to have been pointed out to the 
that the Court of Admiralty had, and the Admiralty 

envision still has, the power under 3 & 4 Viet. c. 65, 
“Sot. l l j to direct a.trial by jury of any issue or issues 
before a judge of a superior court of common law sitting
ii.hondon or Middlesex, or a judge of assize, and that 
‘ms power is still further extended by the Judicature Act 
A y v  ’ Be° f■ 70, and the Supreme Court Buies, Order 
All - ■’ ru'°  20. These enactments would empower the
Admiralty judge to direct and issue to be tried whether 
p A  was entitled to any, and, if so, what sum under Lord 
va®PbeU’B Act,” or some such issue.—E d .

salved fro m  the same vessel as the lives, but by 
persons employed by the owners f o r  the purpose  
and  w ho lly  d is tin c t f ro m  the life  salvors, is  liab le  
to con tribu te  towards the re w a rd  due to the life  
salvors under the p rov is ions o f the M erchant 
S h ip p in g  A c t, 1854, sects. 458, 459.

T h is  was an appeal fro m  a ju d g m e n t o f th e  H ig h  
C o u rt o f Ju s tice  (A d m ira lty  D iv is io n ) in  a cause 
of salvage in s t itu te d  aga inst the  cargo  o f th e  
G erm an steam sh ip  S c h ille r  b y  the  ow ners, m asters, 
and crews o f some p ilo t  cu tte rs  and boats, to  re 
cover rew a rd  fo r  services rendered in  sav ing  th e  
live s  o f some o f th e  passengers in  th a t  vessel. 
The  S c h ille r  was w recked  on the  R e ta rr ie r  Reef 
am ong th e  S c il ly  Is lands . The  p la in t if fs  saved 
o n ly  th e  lives, and rendered  no service to  the  
vessel o r  th e  c a rg o ; no p a rt o f th e  cargo was 
saved a t th e  tim e  o f the  p la in t if fs ’ services, b u t 
some tim e  a fte rw a rds , w hen the  owners o f p a r t  o f 
th e  cargo (b u llio n ) engaged a s ta ff o f d ive rs  and 
w orkm en , and w ith  th e ir  assistance succeeded in  
g e tt in g  up  a considerable q u a n tity  o f specie. T h is  
cargo the  p la in t if fs  now  proceeded aga inst. T he  
c o u rt be low  h e ld  th a t  th e  cargo was lia b le  to  pay 
salvage rew ard in  respect of the  services in  sav ing  
life . F ro m  th is  ju d g m e n t th e  defendants, th e  
owners o f the  specie, appealed.

The facts, and the  ju d g m e n t o f th e  c o u rt below , 
w i l l  be found  fu l ly  repo rted , ante, p. 226.

Dec. 7, 1876.— B u tt,  Q.C. and Lodge  fo r  the  
appellants.— H ere  th e  live s  and the cargo w ere 
saved a t d iffe re n t tim es  and b y  d iffe re n t persons. 
I n  The F u s il ie r  (B . &  L .  341; 12 L .  T . R ep. N . S. 
186; 2 M a r. L a w  Cas. 0 .  S. 177) i t  was h e ld  
by  the  P r iv y  C ounc il, th a t  where cargo and lives  are 
saved a t th e  same tim e , th e  cargo is liab le  fo r  the  
salvage o f life . T h a t case is  so fa r  aga inst th e  
appellants, unless i t  can be a rgued th a t th e  
decision is w ro n g  and  th is  c o u rt is  n o t bound  b y  
i t .  [ J a m e s , L . J .— W e  are s i t t in g  here in  th e  
place of th e  J u d ic ia l C om m ittee , o f th e  P r iv y  
C o u n c il on  appeal fro m  an A d m ira lty  dec i
sion, and  are exe rc is ing  th e  ju r is d ic t io n  fo r 
m e r ly  exercised b y  them . I  th in k  we m u s t con
s ide r ourselves bound b y  th e ir  decisions in  A d 
m ira lty  m a tte rs . Good reasons m ay be g iv e n  w h y  
we should n o t be so bound, and th e  question  m ay 
be raised, b u t m y  p resen t op in io n  is  th a t we are 
bo u nd .] W e  s u b m it th a t the co u rt is n o t bound 
by th a t  decision ; b u t even i f  i t  is , the p resen t case 
is  d is tingu ishab le . T he  f ir s t  question  is, W h a t was 
th e  A d m ira lty  ju r is d ic t io n  to  aw ard salvage o f life  
before th e  M e rch a n t S h ip p in g  1854 (17 &  18 V ie t ,  
c. 104) ? U n less sh ip  o r cargo, o r bo th , were 
saved th e re  was no salvage rew a rd  payable fo r  
m e re ly  sav ing  l i f e ; w here life  was saved to 
g e the r w ith  sh ip  and cargo, i t  was custom ary to  
g ive  a la rg e r  rew ard  than  i f  p ro p e rty  o n ly  had 
been saved. T hen  th9  M erch a n t S h ip p in g  A c t  
1854 (sects. 458, 459) deals w ith  th e  question  b y  
enac ting  th a t  th e  salvage in  respect o f l ife  sha ll be 
payable  b y  th e  sh ip  fro m  w h ic h  th e  lives are 
taken  ; i t  is  n o t payable b y  th e  cargo, b u t b y  th a  
s h ip ; even i f  these salvors had saved th e  cargo a t 
the  same tim e  as the  lives, they  cou ld  n o t recover 
aga inst th e  cargo. B r e t t , J . A .— Sect. 459, in  
m a k in g  the  salvage o f life  “  payable b y  the  owners 
o f the  sh ip  o r boat,”  seems to  assume th a t  
the  sh ipow ner is to  pay fo r  the  lives even th o u g h  
the  sh ip  is  n o t saved.] T he  L e g is la tu re  d id  n o t 
mean to  f ix  persona l l ia b i l i t y  upon any person  u n 
less th e  ship o r  cargo is  saved. T he  in te n tio n
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was, th a t  on the  sh ip  be ing  saved l ife  salvage 
shou ld  be paid o u t  o f th e  sh ip , b u t  n o t o therw ise . 
T he  sections, on th e  face o f them , no doub t, g ive  
th e  r ig h t  to  proceed even i f  e v e ry th in g  is  lo s t and 
neve r recovered ; b u t  i f  th a t  section g ives such 
r ig h t ,  then  th e  sa lvors m ig h t sue in  a com m on 
law  action  as soon as th e y  had saved life . T h is  
w o u ld  be an a b s u rd ity , as some p ro p e rty  m u s t be 
saved before any c la im  can be made fo r  life  sal
vage ; and i f  a n y th in g  m u s t be saved, then  the  
c la im  can o n ly  be aga ins t the  sh ip  under sect. 
459. H e re  no p ro p e rty  o f  any so rt has been 
“  saved ”  in  th e  sense in  w h ich  th a t  w o rd  is used 
in  th e  M e rc h a n t S h ip p in g  A c t  1854; th e  w o rk  o f 
th e  recovery  o f th e  cargo  was done b y  th e  owners 
o f th e  cargo them selves, and consequently  the re  
w ere  no salvors and no salvage o f cargo. T h is  
d is tin g u ish e s  th e  case fro m  The F u s il ie r (2 M a r.L a w  
Cas. O.S. 177) where there  was a salvage o f s k ip  and 
cargo a t the same tim e  as a salvage o f life . The  
ca rgo  has n o th in g  in  com m on w ith  th e  passengers, 
and  before its  ow ner shou ld  be condem ned in  
salvage fo r  live s  the w ords o f th e  A c t  m a k in g  h im  
lia b le  o u g h t to  be so s tro n g  th a t  th e  c o u r t is  coerced 
so to  d e c id e ; whereas th e  e ffect o f  th e  M erch a n t 
S h ip p in g  A c t  is m e re ly  to  g ive  a d ire c t r ig h t  to  
salvage w here no r ig h t  existed before, and sa lvors 
o n ly  ob ta ined  th e ir  rew ard  in d ire c tly . Sa lvors are 
n o t w ith o u t th e ir  means o f re w a rd  in  th e  case o f 
th e  sh ip  b e in g  o f no va lue, because they  can, 
u n d e r sect. 459, c la im  rew ard  o u t o f the  M erca n tile  
M a r in e  F u n d , and by th is  section  th is  is the  
rem e d y  to  be taken  on th e  loss o f th e  ship  ; the re  
is  no m en tio n  o f the  cargo.

Dec. 11, 1876.— The A d m ira lty  Advocate  (D r. 
Deane, Q.C.) and W. G. F . P h ill im o re  fo r  the  
respondent.— B y  sect. 443 o f the  M erch a n t S h ip 
p in g  A c t  1854, a ll cargo washed ashore fro m  any 
sh ip , o r lo s t o r  ta ke n  from  such sh ip  m u s t be de
liv e re d  to  the  receiver o f w reck, and any person, 
w h e th e r he be ow ne r o r no t, secre ting  o r  keep ing  
possession of and n o t d e liv e r in g  such cargo to  
th e  rece ive r is  lia b le  to  a p e n a lty . T he  rece ive r 
has th e  r ig h t  to  the  possession o f a l l  w reck, and 
to  ho ld  the  same u n t i l  secu rity  be g ive n  fo r  pay
m e n t oE salvage (sect. 468); and “  w reck ”  covers 
flo tsam , je tsam , lagan, de re lic t, and every th in g e lse  
ta ke n  o u t o f th e  sea o r fro m  th e  shore (sect. 2). 
Hence, even w here owners save th e ir  own p ro p e rty , 
th e  rece ive r is  e n tit le d  to  possession i f  the re  are 
any c la im s o f salvage aga ins t i t ,  and th a t  (o r the 
pu rpose  o f o b ta in in g  se cu rity  fo r  salvage. B u t 
here  the re  was ac tua l salvage of the  specie, because 
th e  owners d id  n o t do th e  w o rk  them selves, b u t 
th e y  en tered  in to  agreem ent w ith  o r  h ired  d ivers  
to  recove r th e  p ro p e rty , and these d ive rs  m ig h t,  
i f  th e y  had n o t been pa id , have proceeded in  A d 
m ira lty  to  recover th e ir  s tip u la te d  rew ard . The  
ow ners are in  the  pos ition  o f subsequent sa lvors. 
T h e  M erch a n t S h ip p in g  A c t  (sect. 459) does 
n o t leave th e  r ig h t  to  life  salvage dependent 
u pon  th e  sav ing  o f th e  sh ip , b u t such salvage 
is  recoverable in  any case, w h e th e r th e  sh ip  be 
lo s t o r n o t ; i f  any o th e r co n s tru c tio n  is  p u t  upon 
th e  A c t ,  th e n  on th e  loss o f th e  sh ip  l ife  salvage 
is  recoverable o n ly  aga inst th e  M erc a n tile  M a rin e  
F u n d , and th is  w o u ld  place life  Ealvors in  a 
w orse pos itio n  th a n  th e y  were before  th a t 
A c t. [ J a m e s , L .J .— U n d e r the o ld  la w  the sh ip  
and cargo were lia b le  o n ly  w here th e y  were 
saved w ith  th e  lives. D id  n o t the  P r iv y  
C o u n c il, in  The F u s il ie r  (2 M a r. L a w  Cas. O .S. 177)

[C t . op A fp .

h o ld  th a t  th e  M e rc h a n t S h ip p in g  A c t  o n ly  gave 
pow er to  enforce c la im s fo r  sa lvage of life  w here  
th e re  w o u ld  have been a r ig h t  to  such salvage 
p r io r  to  th e  A c t,  and th a t th e  r ig h t  to  seize sh ip  
o r cargo fo r  l ife  salvage was u n d e r th e  A c t  made 
an absolute r ig h t ,  b u t o n ly  in  cases w here the  
c o u rt w ou ld  p re v io u s ly  have had  pow er to  aw ard 
aga ins t sh ip  and cargo in  th e ir  hands P] W e 
s u b m it th a t the  A c t  g ives m uch  g rea te r r ig h ts  
than  exis ted  before the  A c t ; l i fe  sa lvors acqu ire  
a r ig h t  to  salvage as aga inst sh ip  and cargo, and 
th is  r ig h t  ex ists u n d e r the  A c t, so as to  be en force
able independen tly  o f the  salvage o f sh ip  and 
cargo. In  The C a iro  (L . Rep. 4 A dm . &  Ecc. 184 : 
30 L .  T . Rap. N . S. 535 ; 2 A sp . M a r. L a w  Cas. 
257), i t  was he ld  th a t  a sh ip  was lia b le  fo r  the 
salvage o f th e  lives o f p a rt o f he r crew  w ho had 
le f t  h e r in  boats in  consequence o f a co llis io n , and 
a fte rw a rds  g o t in to  danger. [Brett, L .J .— T h a t case 
was decided a fte r  The F u s il ie r  {2 M a r. L a w  Cas. U .o . 
177). B u t h o w c a n it  be th a t  salvage o f life is  payable 
o u t 'o f  cargo w hen saved by its  ow n ow ne r ? Does 
n o t sect. 458 m ake each separate th in g  liab le  to r  
i ts  own salvage except life , the  paym en t fo r th a t 
b e in g  p rov id e d  fo r  b y  sect. 459 P James, L .J . - "  
Sect.458 seems to  m ake salvage fo r sh ip , cargo, and 
l i fe  payable b y  th e  ow ners o f sh ip  and cargo in d is 
c r im in a te ly .] T he  question  has been de te rm ined  
so long th a t  i t  can scarcely now be reopened, to  
1857D r. L u s b in g to n , in TheCorom andel (Swab.205) 
decided th a t  sa lvors o f life  were e n tit le d  to  be paid 
salvage in  p r io r i ty  to  a ll o th e r c la im s, even in  a 
case w here  th e y  had n o t co n trib u te d  to  the  saving 
o f the  p ro p e rty . B e fo re  the  A c t  the cargo always 
c o n tr ib u te d  to  l ife  salvage, as i t  pa id  its  p ro p o rtio n  
o f th e  increased rew a rd  : (T h e F u s ilie r , 8 M a r. L a  
Cas. O .S. 177). The  same p rin c ip le  was app lied  in  
The W il l ia m  I I I .  (25 L .  T .R e p . N .S .  386; L .R eP- 
3 A d m . &  Ecc. 487 ; 1 Asp. M a r. L a w . Cas. 1 
[Brett, L .J .— 1The fo u nd a tio n  o f the  r ig h t  to  
salvage is , acco rd ing  to  D r .  L u s h in g to n , th e  p r°  
ceed ing in  re r i i : ( The F u s il ie r .)  A V hatis  the re  in  
th e  s ta tu te  to  say th a t p ro p e rty  saved b y  owners 
them selves m ay be seized by th e  A d m ira lty  Lou  
fo r  l ife  salvage o n ly  w here  i t  cou ld  n o t have been 
seized u n d e r th e  o ld  law? ]  B y  sect. 468 the 
rece ive r has pow er to  seize and d e ta in  sh ip  an 
cargo u n t i l  paym en t is  made or secu rity  is  g iven  
fo r  salvage due, w h e th e r fo r  sh ip , cargo, o r lives.

B u tt ,  Q.C. in  re p ly .— I f  th e  respondents ’ in te r 
p re ta tio n  o f sect. 458 is  r ig h t ,  an ow ner o f cargo is 
lia b le  fo r  services rendered  to  sh ip , and ow ner o 
sh ip  fo r  services rendered to  cargo ; th e  o n ly  way 
to  avo id  d if f ic u lty  is  to  read sect. 459 rtddenau  
s in g u la  s ingu lis , and to  m ake each thing save 
pay its  ow n salvage. [Baggallay, L J. I t  ? 
a p p ly  th a t p rin c ip le , who, u n d e r sect. 458 standing 
alone, w o u ld  be lia b le  to  pay fo r  life  salvage CJ 
E ith e r  no one, o r  the  persons whose l iv e? w  , 
saved ; b u t rea d in g  the section w ith  seot. 459, t  
l ia b i l i t y  rests upon  the  ow ners o f sh ip . I n  no 
o f the  cases c ite d  was th e  cargo saved w holly  
a pa rt fro m  th e  live3, and th e y  are the re fo re
tin g u ish ab le . . ,,

C ur. adv. vua-
A p r i l  21, 1877.— Brett, L .J .— I n  th is  case* 

w h ils t  sh ip  and cargo were in  danger, th e  p la » 
t if fs  saved th e  live s  o f fifte e n  persons, some 
w hom  were the  crew  o f the  sh ip , and o thers w 
passengers o n b oa rd  h e r :  b u t  a fte r such live® « 
been saved, th e  sh ip  and cargo su n k  in  d  r  
w a te r, and a ll w ho  had a t an y  tim e  tr ie d  to  s

Cargo e x  Schiller.
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C t . of App] Cargo ex Schiller. [C t . of App,

s h ip  o r cargo abandoned an y  fu r th e r  a tte m p t to  
do so. Some tim e  a fte rw a rds  th e  defendants, 
who were owners o f a p a rt o f th e  sunken  cargo, 
w h ich  was va luab le  specie, engaged a s ta ff o f 
d ive rs  and w o rkm en , and a t g rea t expense ra ised  
and recovered fo u r  barre ls  of such  specie o f the  
va lue o f 40.000Z. The  c la im  in  th e  s u it was made 
■against the  defendants as ow ners o f the  specie by 
the p la in t if fs  as life  sa lvors on ly . N o  p a rt o f th e  
s h ip  o r cargo was the re fo re  saved by  any one 
w ho cou ld , in  respect o f h a v in g  saved i t ,  have 
cla im ed salvage ; th e  specie was n o t saved by any 
«ne who cou ld  c la im  salvage fo r sav ing  i t ;  the  
specie was lia b le  to  be seized in to  and re ta ined  b y  
th e  A d m ira lty  in  respect o f an y  c la im  w h ich  
cou ld  be made fo r sav ing  it .

The question  is, w h e th e r u nder th e  s ta tu te s  the  
p la in tiffs  can enforce any c la im  a g a in s t the  specie 
fo r  life  salvage. I n  o rde r to  de te rm ine  the  tru e  
cons tru c tio n  of the  sta tu te , le t  us f i r s t  consider 
w he the r th is  specie was when i t  was raised fro m  
the  b o ttom  o f the  sea “ W re c k ”  even w ith in  the  
extended m ean ing  g iven  to  th e  te rm  in  the  
M erch a n t S h ip p in g  A c t  1854 (17 &  18 V ie t .  c. 104), 
8. 2 ; “  W re c k  sh a ll in c lu d e  je tsam , flo tsam , lagan, 
an d  d e re lic t found  in  o r  on the  shores o f th e  sea 
c r  any t id a l w a te r ”  (17 &  18 Y ic t .  c. 104, s. 2) ; i t  
Was n o t “  w reck  ”  in  the com m on law  m ean ing  o f 
th a t w o rd  ; “  n o th in g  sha ll be said to  be w reckum  
m aris ,”  i.e. w reck , “  b u t  such goods o n ly  w h ich  
are cast o r le ft  on th e  land by th e  sea : Constable’s 
c«se, 5 Rep. 106 a.) The  case then  goes on to  say : 
“  F lo tsa m  is  when a s h ip  is su n k  o r  o therw ise  
perished and th e  goods f lo a t on th e  sea ; je tsam  
is when the  sh ip  is  in  danger o f be ing  sunk, and 
to  l ig h te n  th e  sh ip  th e  goods are cast in to  the  
sea, and a fte rw a rds , n o tw ith s ta n d in g , the  ship 
Perish ; lagan (eel p o tiu s  lig a n )  is when th e  goods, 
Which are so cast in to  the  sea, and a fte rw a rds  the 
sh ip  perish , and  such goods cast are so heavy 
th a t th e v  s in k  to  the  bo ttom , and th e  m ariners, 
to  th e  in te n t to  have them  again, t ie  to  th e m  a 
buoy o r a co rk , o r such o th e r th in g  th a t w i l l  n o t 
®ink, so th a t  th e y  m ay f in d  them  aga in .”  T h is  
8pecie never was w ith in  any o f these de fin itions , 
m id, i f  i t  ever were, w ou ld  be ta ke n  ou t of them  
fiy  the  fa c t o f its  be ing  in  possession o f th e  ow ner 
before i t  was o r cou ld  be taken  possession o f by  
any one else, fo r  in  the  same case in  Coke (5 Rep. 
I 9 8  b) the reason is g iven  w h y  such th in g s  were 
g iven  to  th e  K in g  as fo llo w s  : “  N o te , reader, 
a t f ir s t  the  com m on la w  gave as w e ll w reck, 
Jetsam, flo tsam , lagan  on the  sea, as estray , &c., 
treasure trove , and th e  lik e  to  th e  k in g , because 
by the ru le  of th e  com m on law , w here no m an can 
cla im  p ro p e rty  in  any goods, the K in g  sha ll have 
them  by h is  p re ro g a tive .”  A p p ly in g  th is  p r in 
c ip le to  th e  fo rm e r d e fin itio ns , i t  seems to  me 
th a t n o th in g  can be considered to  be flo tsam , 
Jetsam, o r lagan , w ith in  any e ffec tive  lega l d e fi
n it io n  o f those th in g s , w h ich  never has been taken  
Possession o f by  anyone b u t the tru e  ow ner. T h is  
Specie was once de re lic t, b u t  ceased to  be so the 
m om ent the tru e  ow ners o f i t  resum ed the  exer- 
C18e o f th e ir  r ig h ts  o f ow nersh ip , and began to  
endeavour to  recover i t  w h ils t  no one else was 
endeavouring to  save i t .  T h is  specie was there - 
to re , in  m y  op in ion , n o t “  w reck  ”  w ith in  the  
m ean ing  o f  the  s ta tu te  a t the  tim e  when i t  was 
recovered by its  owners ; i f  so, no rece ive r o f 
w reck cou ld  le g a lly  in te rfe re  w ith  i t ,  o r  the  owners 
o£ it ,  in  any respect, even i f  i t  were w reck  w ith in

th e  m ean ing  o f the  s ta tu te  a t the  tim e  when i t  
was recovered, th e  o n ly  re la tio n  to  i t  o f a rece iver 
o f w reck  w ou ld  be th a t  he w ou ld  be e n tit le d  to  
have no tice , under sect. 450 o f 17 &  18 Y ic t .  c. 104, 
th a t  the ow ner had found  i t ,  and had taken  pos
session o f i t .

The  n ex t m a tte r  to  be substan tia ted  is, th a t 
independen tly  of the  s ta tu te  no c la im  fo r  salvage 
of any k in d  cou ld  be enforced aga inst the  
specie b y  anybody. I t  is tru e  th a t an action  in  
'personam  m ig h t u n d e r c e rta in  c ircum stances be 
m a in ta ined  in  the  A d m ira lty  C o u rt fo r  sa lvage : 
(See The Hope, 3 C. Rob. 215, and The T re la w n y  
in  a note to  the  same, i t  be ing  understood 
th a t  the  m on itio n  spoken o f in  those cases was 
then  th e  mode of in s t i tu t in g  a s u it in  personam  
in  the  A d m ira lty .)  B u t in  bo th  these cases 
p ro p e rty  had been saved so as to  g ive  a 
c la im  fo r  salvage. I n  both, there fore , i f  the  
p ro p e rty  had come w ith in  th e  ju r is d ic t io n  of the  
A d m ira lty  C o u rt, i t  m ig h t have been seized, 
and an action  in  rem  have been prosecuted. B o th  
are the re fo re  cons is tent w ith  w ha t was said in  The  
Thetis  (3 H a g g . 14) and The N eptune  (1 H agg . 
227), th a t salvage is the service  w h ich  vo lu n tee r 
a d ven tu re rs  spontaneously rende r the  owners on 
th e  recovery of p ro p e rty  from  loss o r damage a t 
sea, u n d e r the resp o n s ib ility  o f m a k in g  re s t itu t io n , 
and w ith  a lie n  fo r th e ir  rew ard . T h is  Bhows th a t 
the  founda tion  o f the A d m ira lty  ju r is d ic t io n  in  
the  aw a rd in g  o f salvage is  the  pow er o f en fo rc ing  
th e  m a r it im e  lie n  ob ta ined  on p ro p e rty  saved by 
salvors. T h is  is  in  te rm s declared to  be th e  
founda tion  of th e  ju r is d ic t io n  in  The Zephyrus  
(1 W . R ob. 331 ): “  T he  ju r is d ic t io n  o f the  cou rt 
in  salvage causes is  founded on a proceeding 
aga inst p ro p e rty  w h ich  has been salved.”  The  
im portance  o f thus d e fin in g  the  fo u nd a tio n  o f the  
ju r is d ic t io n  in  salvage m a tte rs  is  th a t i t  shows 
w hy the  A d m ira l ty  had  no ju r is d ic t io n  to  en te r
ta in  c la im s fo r  l i fe  salvage. In  The F u s il ie r  (B . 
&  L .  344 : 2 M a r. L a w . Cas. O. S , 177), D r . 
L u s h in g to n  th u s  sum m ed up  th e  law  and the 
reasons fo r  i t : “ I  w i l l  b e g in  by s6ating w ha t was 
th e  law  o f th e  co u rt respecting  life  salvage before 
any s ta tu te  was passed on the  sub ject o f salvage. 
W h e re  no p ro p e rty  had been saved, and life  alone 
had been preserved fro m  des tru c tio n , no s u it fo r  
salvage rew ard  cou ld  be m a in ta ined . One reason 
fo r th is  state of the  law  was, th a t no p ro p e rty  cou ld  
be a rres ted  app licab le  to  the  purpose. There 
cou ld  be no p roceed ing  in  rem , the  anc ien t founda,- 
t io n  o f a salvage su it. I n  some cases i t  happened 
th a t one set o f persons exc lus ive ly  saved life , and 
ano the r w h o lly  d is t in c t  set saved the  sh ip  and 
c a rg o ; b u t in  th is  case also salvors o f life  
cou ld  n o t render th e  p ro p e rty  amenable to  th e ir  
c la im s. B u t w here life  and p rop e rty  had been saved 
b y  one set o f salvors i t  was the  p ractice  of the  
co u rt to  g ive  a la rg e r am oun t of salvage than  i f  
the  p ro p e rty  o n ly  had been saved ; and th is  doc- 
t r in e  rests on h ig h  a u th o r ity . T he  p ractice  too 
was th a t a ll th e  p ro p e rty  saved shou ld  be liab le  to  
pay such increased ra te  o f salvage— the sh ip , the 
fre ig h t, and  th e  cargo, each in  p ro p o rtio n  to  its  
v a lu e ”  I t  seems to  me obvious th a t in  th is  
re ca p itu la tio n  o f th e  la w  o f salvage the  w ord  
saved is used in  the  sense o f salved, th a t is, saved 
b v  salvors : the  reason ing  depends on th a t m eaning 
be ing  g iven  to  th e  w o rd  “  saved ; ”  and in  a ll cases 
and books dea ling  w ith  th is  b ranch  o f law  the  
w o rd  “  saved ”  is , as I  believe, used in  the  sense o f
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sa lve d ; and th is  s ta tem en t o f th e  law  shows c le a rly  ] 
th a t, independen tly  o f th e  s ta tu te , no c la im  cou ld  
be substan tia ted  in  the p resen t case, because no 
p ro p e rty  has been salved b y  anyone. T here  is  no 
p ro p e rty , w h ich , irrespec tive  o f th e  s ta tu te , cou ld  be 
seized b y  w a y  o f lie n , so as to  g ive  th e  A d m ira lty  
C o u rt any ju r is d ic t io n  to  enforce any lie n  aga inst 
i t ,  o r to  deal w ith  i t  a t  a ll. T he  question  is 
w h e th e r th e  s ta tu te  has g iven  any r ig h t  to  the  
C o u rt o f A d m ira lty  to  deal w ith  any p ro p e rty  
w ith  w h ich  i t  cou ld  n o t have dea lt a t a ll before 
th e  s ta tu te , w h ich  i t  had no ju r is d ic t io n  to  seize 
o r  de ta in  before th e  s ta tu te .

T he  fo rm e r s ta tu te  (9 &  10 Y ic t .  c. 99, ss. 1-5) 
enacts th a t “ every person w ho sha ll act o r be em 
p loyed in  any w ay whatsoever on th e  sav ing  o r p re 
se rv ing  o f any sh ip , o r any p a rt o f the  cargo thereo f, 
o r  o f the life  o f any person on board the  same, sha ll 
be paid a reasonable rew ard  o f com pensation by 
w ay o f salvage fo r such service b y  th e  com m ander 
o r  ow ner o f th e  sa id  sh ip , o r b y  th e  m erchan t 
whose sh ip , vessel, o r  cargo sha ll be so saved as 
a foresa id .”  I f  th e  rew ard  to  be pa id  had been 
s im p ly  a m oney rew ard  i t  w o u ld  have been u nne 
cessary to  use th e  phrase “  b y  w ay o f sa lvage ; ”  
th a t  phrase, in troduces th e  la w  o f salvage, T he  
enactm en t th a t  th e  re w a rd  sha ll be by  w ay of 
salvage g ives ju r is d ic t io n  to  th e  A d m ira lty .  B u t 
th a t  ju r is d ic t io n  is  founded on th e  p o s s ib ility  of a 
proceed ing  i n  rem . M oreover, am ong th e  classes 
to  pay are th e  owners o f a sh ip  saved, th e  ow ner o f 
sh ip  o r cargo saved ; so th a t  the w ho le  section is 
founded on th e  assum ption  th a t  p ro p e rty  has been 
saved. I t  cannot, as i t  seems to  me, be doubted 
th a t  “  saved ”  is used fo r  “  salved b y  sa lvors ”  when 
th e  com pensation is  to  b e “  b y w a y  o f salvage.”  The 
enac tm en t does n o t g ive  a new s u b je c t-m a tte r  on 
w h ic h  th e  A d m ira lty  m ay enforce a lien , b u t g ives 
a new clause o r service in  respect o f w h ich  the  
A d m ira lty  m ay enforce a lie n  upon th e  same 
s u b je c t-m a tte r  as before. T he  sections 458 and 459 
o f 17 &  18 V ie t.  c. 104, seem to  me to  use th e  same 
te ch n ica l phraseo logy in  dea ling  w ith  th e  d o c trin e  
o f salvage as has been in v a ria b ly  used in  every 
case, trea tise , and s ta tu te  on salvage. T he  w ord  
“  saved,”  in  such phraseology, is  used f o r “  sa lved,”
i.e., “  salved by salvors.”  T h is  is  shown in  sect. 458 
b y  th e  sta tem en t th a t “ th e re  sha ll be payable to  
th e  person by w hom  such services, o r any o f them , 
are rendered  a reasonable am oun t o f salvage.”  I t  
is  n o t said “  a reasonable com pensation,”  b u t “  a 
reasonable am o u n t o f salvage.”  So in  sect 459, 
i t  is  salvage w h ich  is  payable, n o t com pensation, and 
th e  mode of e n fo rc in g  the  c la im  in  th e  la s t reso rt 
is b y  sale u n d e r sect. 469 ; the  w hole  rem edy is 
e v id e n tly  founded on th e  A d m ira lty  rem edy, w h ich  
th o u g h  i t  does n o t abso lu te ly  s h u t o u t a rem edy 
b y  s u it  i n  personam, e ith e r in  the  A d m ira lty  
C o u rt, o r i t  m ay  be perhaps in  some o th e r d iv is io n  
o f the  H ig h  C o u rt, y e t shows th a t i t  is a rem edy 
fo r  a salvage c la im  w h ich  im p o rts , as is  stated in  
The Zephyrus  (1 W . Rob. 329) and in  The F u s i
l ie r  (2 M a r. L a w  Cas. 0 .  S. 177) th e  p o s s ib ility  o f 
a s u it  in  rem. The  case o f The F u s il ie r  is in  its  
fac ts  cons is ten t w ith  th is  v ie w  o f th e  s ta tu te . In  
i t  cargo was salved. I t  is  n o t, the re fo re , as ’,to 
i ts  facts, an a u th o r ity  aga inst th e  defence in  th is  
cause; n e ith e r, as i t  seems to  me, is any o f the  
reason ing  adverse to  th e  con ten tion  o f the defen
dants in  th e  p resen t case. T he  decision in  'The 
F u s il ie r  is  in  re a li ty  founded on th e  v ie w  th a t  th e  
s ta tu te  was de a lin g  w ith  th e  causes o r services

fo r  w h ic h  salvage rew a rd  m ig h t  be awarded, and 
n o t w ith  the  su b je c t-m a tte r on w h ic h  th e  rew ard  
was to  take  effect. T h a t is  th e  reason w h y  th e  
s tro n g  d ic is ion  is  a rr iv e d  a t th a t  th e  om iss ion  o f 
th e  w o rd  “  cargo ”  in  sect. 459 does n o t a lte r  the 
la w  th a t  cargo was one su b je c t m a tte r  o f a g ra n t 
o f salvage rew ard . I f  i t  d id  n o t a lte r  th e  law  as to  
w h a t was th e  s u b je c t-m a tte r o f a salvage lie n  in  
th a t  case, i t  does n o t in  th is  co u rt. The  case of 
The C a iro  (L . Rep. 4 A d . &  Ecc. 184), upon the 
facts s ta ted  in  th e  ju d g m e n t, goes on fu r th e r  than  
The F u s il ie r .  T he  sh ip  had rece ived salvage ser
vices. I f  i t  is  ta ke n  as a decision th a t th e  mere 
sav ing  o f life , w here th e  sh ip  its e lf  had received 
no  salvage service and had been in  no danger, 
e n tit le d  th e  salvors o f life  to  seize th e  sh ip  and 
cargo, i t  m u s t re s u lt  in  th is , th a t whenever a m an 
is  lo s t ove rboard, w h e th e r by  h is  ow n negligence 
o r otherw ise, th e  sh ip  and cargo can be seized. 
T h a t seems to  be a re s u lt so d e s tru c tive  of m a ri
t im e  adventu re  th a t  no such co n s tru c tio n  o ugh t 
to  be p u t upon th e  s ta tu te  i f  i t  can be avoided. 
“  T he  co n s tru c tio n ,”  says D r . L u s h in g to n  in  The 
F u s il ie r  (B . &  L .  346), “  th a t cargo shou ld  not 
co n trib u te  to  life  salvage w o u ld  w o rk  a great 
change in  th e  la w  and go beyond th e  grievance 
w h ich  ex is ted .”  “  The L e g is la tu re ,”  says L o rd  
C he lm sfo rd  ( The F u s il ie r,  B . &  L .  351), “  in  deal
in g  w ith  th e  sub jec t o f life  salvage, m us t be taken 
to  have been aware o f th is  p ractice , and  to  hare 
in te n de d  to  confer upon th e  C o u rt o f A d m ira lty  a 
pow er o f  do ing  th a t d ire c t ly  w h ich  they had been 
so lo n g  in  th e  h a b it o f d o in g  in d ire c t ly . ”  B u t 
w h a t th e  A d m ira lty  had been in  th e  h a b it o f do ing 
in d ire c t ly  was to  g ive  rew a rd  fo r  l ife  salvage when 
i t  cou ld  be pa id  o u t o f o r borne by any of the 
p ro p e rty  w h ich  had its e lf  been saved in  th e  sense 
o f h a v in g  been salved by salvors. T he  A d m ira lty  
had never assumed ju r is d ic t io n  to  deal w ith  p r0" 
p e r ty  w h ich  had never been salved by any salvor. 
T he  doc trine , there fo re , does n o t in c lu d e  th e  present 
case. T he re  is  am ple  scope fo r  th e  a p p lica tio n  °* 
th e  s ta tu te  w ith in  th e  doc trine , w ith o u t h o ld in g  tha t 
i t  inc ludes th e  p resen t case. I t  seems to  me con
t ra ry  to  th e  o rd in a ry  p rin c ip le s  o f co n s tru c tio n  to  
say th a t, w ith o u t w ords m ore express th a n  any 
used in  th is  s ta tu te , p ro p e rty , w h ich  before tn  
s ta tu te  was n o t th e  sub je c t-m a tte r o f any salvage 
s u it, w h ic h  was n o t capable o f b e in g  p roperly  
b ro u g h t w ith in  any ju r is d ic t io n  o f the  A d m ira lty  
C o u rt, should now  be sw ept in to  such ju r is d ic t io  
and be made th e  sub ject o f such a s u it. I t  is tru  
th a t  co lou r is  g iv e n  to  a c o n tra ry  v iew  b y  9 ^  
L u s h in g to n  in  th e  Corom andel (Swab. 207): 
apprehend,”  he says, “  the  L e g is la tu re , in  the n r® 
place, was w e ll aw are th a t  the re  were m any instance 
in  w h ich  l ife  was saved and p ro p e rty  en tire  r  
lo s t, and  th a t  consequently  the re  was no re ^ 8uv 
w h ich  could, as a m a tte r  o f r ig h t ,  be c la im ed oy 
those who, perhaps a t th e  r is k  o f  th e ir  ow n hr® 
had saved th e  live s  o f o thers , and th e y  m eant t , 
p ro v id e  fo r  th a t  con tingency  in  th e  f i r s t  instance. 
M y  b e lie f is  th a t D r .  L u s h in g to n  was the 
a llu d in g  to  th e  pow er g ive n  to  th e  B oard 
T rade  to  aw ard a sum  o f m oney w here no p ro p e rV  
o r an in s u ffic ie n t am oun t o f p ro p e rty  is  sab? ’ 
i f  no t, th e  facts o f  the  case d id  n o t ra ise  the  P ° l°  £ 
fo r  th e  sh ip  was salved. I n  such v ie w  th e  statencie 
w o u ld  be a d ic tu m  o f a u th o r ity  and no m ore, a 
I  cou ld  n o t agree w ith  i t .  e

U pou  th a t  w h ic h  I  apprehend to  be th e  t r  
co n s tru c tio n  o f th e  s ta tu te  a rr iv e d  a t fro m
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cons ide ra tion  sta ted above, I  am  o f o p in io n  th a t  
no salvage c la im  cou ld  be le g a lly  enforced aga inst 
the  specie o r  i ts  owners in  th is  case, and the re fo re  
th a t  the  ju d g m e n t appealed aga ins t shou ld  be 
reversed.

B a g g a l la y , L . J.— T he sta te  o f th e  law  a ffe c tin g  
life  salvage as i t  existed o r  was recognised p r io r  to  
the passing o f the  M erch a n t S h ip p in g  A c t  1854 was 
described by D r . L u s h in g to n  in  the  passages o f h is 
ju d g m e n t in  th e  case o f The F u s il ie r  (2 M ar. L a w  
Cas. O.S. 177) to  w h ich  S irB a lio l B re t t  has re fe rred , 
and i t  is unnecessary fo r  m e to  add to  th e  descrip 
tio n  so g iven  ; n o r do I  propose to  re fe r fu r th e r  to  
the  c ircum stances o f th e  present case th a n  to  
observe th a t th e  c la im  o f th e  p la in t if fs  is  res is ted  
by th e  defendants upon  th e  g rounds, f irs t, th a t  
h a v in g  rega rd  to  th e  p rov is ions o f the  A c t  of 1854, 
the  c la im s o f life  sa lvors can, in  no case, be en
forced aga inst the  owners o f cargo, b u t o n ly  
aga inst th e  ow ners o f th e  Bhip, o r fa il in g  th a t, 
aga inst the  M e rc a n tile  M a rin e  F u n d  ; and 
secondly, th a t, i f  such c la im s can, to  any ex ten t, 
be enforced aga inst the  owners o f cargo, life  sal
vors are n o t b y  law  e n tit le d  to  any rem u n e ra tio n  
as aga inst cargo w h ich  has n o t been salved, in  the 
o rd in a ry  acceptance o f th e  expression, e ith e r b y  
themselves o r  any o th e r persons, b u t has been 
subsequently recovered by agents em ployed by  the  
owners fo r  th a t purpose. A s  regards the  f ir s t  o f 
these po in ts , i t  was a d m itte d  th a t  adverse decisions 
had been g iven  b o th  in  th e  C o u rt o f A d m ira lty  
and in  th e  P r iv y  C ouncil ; b u t i t  was u rged  upon 
us, as i t  had been upon  the  j  udge o f th e  A d m ira lty  
C ourt, th a t these decisions shou ld  be review ed. 
The ju d g e  o f th e  A d m ira lty  C o u rt gave ju d g m e n t 
?u fa vo u r o f th e  p la in tif fs , and I  am  of op in io n  th a t  
h is ju d g m e n t shou ld  be a ffirm ed.

The su bs tan tia l questions fo r  o u r considera tion  
a re as to  the  effect o f the p rov is ions o f th e  A c t  o f 
1854, and to  th a t 1 propose a t once to  address 
m yself. N o w , o m itt in g  the  references to  the  saving  
uf W reck, w h ich  do n o t appear to  me to  have any 
hearing upon th e  questions now u n d e r considera- 
f*°u , the  458th  section enacts th a t  “  whenever any 
ship o r boa t is s tranded o r o therw ise  in  d istress 
: • • and services are rendered by any person, (1) 
j?  ass is ting  such sh ip  o r boat ; (2) in  saving  the  
hves o f th e  persons b e lo n g ing  to  such sh ip  o r 
boat ; (3) in  sav ing  the  cargo o r  appare l o f such sh ip  
0 r boat o r any p o rtio n  th e re o f . . . th e re  sha ll be 
Payable b y  th e  owners o f such sh ip  o r boat, cargo, 
apparel, o r  w re ck , to  th e  person by w hom  such 
services, o r any o f them , are rendered  . . .  a 
reasonable am oun t o f salvage . . . .”  N ow , these 
Words are v e ry  w ide . I f  any o f the th ree  classes o f 
services is rendered— fo r  instance, i f  th e  saving  o f 
b |e  is  th e  o n ly  service— the  owners o f the  several 
classes o f p ro p e rty — ship , cargo, and appare l— are 
a*l made liab le  to  pay a reasonable am oun t o f 
R ivage  to  th e  person re n d e rin g  the  service. T h is  
18 Ibe g ra m m atica l m eaning o f th e  w ords used in  
sect. 458. J am unable to  fo llo w  th e  a rg u m e n t 
ua t has been addressed to  us, th a t th e  w ords 

c rea ting  o r dec la rin g  the  l ia b i l i t y  are to  be read 
y'_Jltn d o  s in g u la  s ingu lis . I f  the  service o f  saving 
he had been o m itte d  the re  m ig h t have been some 
eig h t  in  th e  a rg u m e n t th a t  th e  owners o f ship, 

®argo, and appare l w ere to  be respective ly  lia b le  
0 l be sa lvors o f th e  p ro p e rty  o f w h ich  th e y  were 
cspective ly the  owners ; b u t u pon  w hom , i f  th is  

P rinc ip le  is to  be adopted, is  th e  l ia b i l i t y  to  be im - 
P°sed in  cases o f  th e  salvage be ing  confined to

l i fe  ? I t  is  clear, f ro m  th e  te rm s o f the  section, th a t  
th e  bu rden  is to  fa ll som ew here ; and  w h y , so fa r  
as th e  p rov is ions  o f th is  section are concerned, 
shou ld  i t  be im posed upon the  owners o f  the  s h ip  
any m ore  th a n  upon th e  owners of th e  cargo. I f  the  
so lu tio n  o f  th e  question  depended upon th e  p roper 
e ffec t to  be g ive n  to  sect. 438, and upon th a t alone, 
I  th in k  th e re  cou ld  be no question  as to  th e  
l ia b i l i t y  b e in g  im posed upon th e  owners o f ca rgo  
as w e ll as upon tb e  owners o f th e  ship.

B u t  w h a t is  th e  n a tu re  and e x te n t o f th e  
l ia b i l i t y  im posed? I n  th e  te rm s of the  section, i t  
is  a l ia b i l i t y  to  pay “  a reasonable am oun t o f 
sa lvage ; ”  b u t  is th is  to  be construed  as a genera l 
persona] l ia b i l i t y  to  be enforced aga ins t th e  ow ners 
under an y  circum stances, w h e th e r the  sh ip  and 
cargo are lo s t o r no t, o r  as a l ia b i l i t y  capable o f  
be ing  enforced aga inst, and the re fo re  lim ite d  to  
the  va lue of, th e  p ro p e rty , w he the r sh ip  o r cargo 
be saved fro m  d e s tru c tio n  ? and i f  the  la t te r  be 
th e  tru e  cons tru c tio n , is  th e  l ia b i l i t y  l im ite d  to  
the  va lue  o f th e  sh ip  o r  cargo “  saved by  sa lvors,” ' 
as the  expression is o rd in a r ily  u n d e rs to o d ; o r does 
i t  extend to  sh ip  o r cargo saved fro m  d e s tru c tio n  
b y  o th e r means, as by reason o f the  sh ip  r id in g  o u t 
th e  s to rm , o r  of th e  cargo be ing  recovered th ro u g h  
th e  exe rtions  o f th e  owners, o r o f persons spe
c ia lly  em ployed by the  owners fo r th a t purpose ?

The subsequent sections o f th e  A c t ,  when taken  
in  connection w ith  th e  458th , th ro w  m uch l ig h t  
upon  these questions. I n  sect. 459 we fin d  a p ro 
v is io n  w h ich  a t f ir s t  s ig h t g ives rise  to  a d o u b t, 
w h e th e r i t  was o r n o t th e  in te n tio n  o f the  L e g is 
la tu re  to  p rov ide  th a t th e  l ia b i l i t y  to  the  paym e n t 
o f l i fe  salvage should be confined to  th e  owners o f  
the  sh ip , and shou ld  n o t extend  to  th e  owners o f 
the  cargo ; and th is  v iew , as I  have a lready said, 
has been pressed upon us by the  counsel fo r  th e  
appellants. T he  p ro v is io n  in  question is to  th e  
e ffect th a t l i fe  salvage “  sha ll be payable b y  th e  
owners o f th e  sh ip  in  p r io r i ty  to  a ll o th e r c la im s 
o f salvage, and in  cases w here such sh ip  o r boat is  
destroyed, o r  where the va lue  the reo f i3 in s u ff i
c ie n t to  p a y  the  am o u n t o f salvage in  respect 
o f an y  life  o r lives, th e  B oard  o f T rade  m ay, in  
i ts  d isc re tion , aw ard  to  th e  salvors, o u t o f th e  
M e rca n tile  M a rin e  F u n d , such sum  as i t  deems 
f it ,  in  whole o r  in  p a rt sa tis fac tion  o f any am o u n t 
o f salvage so le f t  unpaid  in  respect o f such life  o r 
lives.”  N o w  i t  is, in  the  f ir s t  place, to  be rem arked  
th a t, i f  i t  had been the  in te n tio n  o f th e  L e g is 
la tu re  th a t  l ia b i l i t y  in  respect o f l ife  salvage 
shou ld  be confined to  th e  owners of th o  sh ip , i t  
is  som ewhat s trange  th a t i t  has n o t said so in  
p la in  te rm s , b u t has le f t  i t  to  be in fe rre d  fro m  
th e  te rm s o f tw o  sections w h ich , in  th is  v ie w  o f 
the  case, w o u ld  be co n flic tin g . A g a in , i f  th e  459th 
section is  to  have th e  effect contended fo r  b y  
th e  appellants, i t  w ould fo llow  th a t, in  cases in  
w h ich  sh ip , cargo, and life  are a ll saved b y  th e  
same sa lvors ( fo r th e  section is n o t confined to  
cases in  w h ich  life  alone is saved), th e  owners o f 
cargo w ou ld  be re lieved  fro m  the  l ia b i l i t y  to  w h ich  
u nder the  o ld  law , th e y  w ou ld  have been s u b je c t; 
a re s u lt w h ich  w o u ld  be co n tra ry  to  the whole 
scope and scheme o f th e  enactm ent w h ich  was to  
increase, and n o t to  d im in is h  th e  rew ards fo r  life  
salvage. B u t  some re liance has been placed b y  
the  appe llan t upon th a t  p o rt io n  o f sect. 459 w h ich  
prov ides th a t w here th e  sh ip  is destroyed, or 
w here the va lue  the reo f is in su ffic ie n t to  m eet th e  
am oun t o f  l i fe  salvage, th e  B oard  o f T rade  m ay
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aw ard to  th e  salvors, o u t o f the  M e rca n tile  M arine 
F u n d , such sums as i t  m ay deem f it ,  in  w hole  o r 
in  p a rt sa tis fac tion  of the am oun t o f salvage pay
able. N o w  the  w ords taken  per se do no t, in  m y 
op in ion , ca rry  th e  a rg u m e n t th a t the owners o f 
th e  sh ip  are alone liab le , any fu r th e r  th a n  th e  
e a rlie r w ords in  the section, to  w h ich  I  have a l
ready a d ve rte d ; b u t they appear to  me to  negative  
any genera l personal l ia b i l i t y  o f the  owners o f the 
s h ip ; fo r ,  i f  i t  had been in te n de d  b y  the  L e g is 
la tu re  th a t the re  shou ld  be any such genera l l ia 
b i l i t y  o f th e  owners, i t  is d if f ic u lt  to  understand  
•why, in  the  event o f the  sh ip  be ing  w h o lly  o r p a r
t ia l ly  destroyed, th e y  shou ld  be re lieved  fro m  a 
l ia b i l i t y  p r im a r ily  cast u pon  them , and th a t i t  shou ld  
be im posed upon th e  M e rca n tile  M a rin e  F und . 
U p o n  th e  whole, i t  appears to  me th a t the  tru e  e ffect 
o f  sect. 459 is m ere ly  to  g ive  as aga inst the  sh ip  
a p r io r ity  to  c la im s in  respect o f life  salvage over 
a ll o th e r salvage c la im s w hatever, and to  leave as 
w e ll to  life  sa lvors as to  sa lvors o f p ro p e rty  a ll 
such o th e r r ig h ts  and rem edies as th e y  m ig h t be 
e n tit le d  to  e ith e r under the  o ld  law  o r  under the 
M e rch a n t S h ip p in g  A c t ; and i f  i t  be the  case 
th a t  upon the  tru e  co n s tru c tio n  of sects. 458 and 
459, th e  l ia b i l i t y  o f the owners o f the sh ip  is n o t a 
genera l l ia b il ity ,  b u t is l im ite d  to  the va lue o f the 
p ro p e rty  saved, i t  m u s t fo llow  th a t the  same 
co n s tru c tio n  w i l l  ho ld  good as regards the  l ia b i l i t y  
o f  the  owners o f the  cargo, fo r  in  453 th  section 
w h ich  created the  l ia b il i t y ,  no d is t in c tio n  is d raw n  
between the n a tu re  o f the  l ia b i l i t y  o f the owners 
o f the sh ip  and th e  owners o f the  cargo. B u t  any 
d o u b ts  to  w h ich  th e  w ords o f the  459th  section 
m ay g ive  rise  as regards the  lia b i l i t y  o f the  owners 
o f  th e  cargo are, in  m y  op in ion , rem oved by 
th e  language of the 468 th  section, w h ich  prov ides 
fo r  the  de ten tion  o f th e  sh ip  and the  cargo, and 
apparel be long ing  the re to , whenever any salvage 
is  due in  respect of services rendered in  ass is ting  
such sh ip  o r sav ing  the  live s  o f th e  persons 
b e lo n g ing  to  the  same, o r in  sav ing  the cargo or 
apparel th e re o f; thus  fo llo w in g  th e  th ree  several 
services enum erated in  sect. 458. W h y  should 
the  cargo be detained in  cases in  w h ich  the re  has 
been life  salvage on ly , i f  th e  ow ners o f such 
cargo are under no l ia b i l i t y  to  pay o r  co n trib u te  
to  the am oun t due in  respect o f such life  salvage?

The 469th section also has the  same bearing , fo r 
i t  p rovides fo r  the  sale o f any sh ip , cargo, o r 
appare l w h ich  has been so detained, and fo r  the 
paym e n t o f th e  am oun t due.

U pon  a cons ide ra tion  o f these several sections of 
th e  A c t,  I  am o f op in ion  th a t the  lia b il ty  to  pay a 
reasonable am oun t o f salvage to  l ife  sa lvors is im 
posed upon  owners o f ca rgo  as w e ll as upon owners 
o f  the  ship, and th a t  such l ia b i l i t y  is n o t a genera l 
personal l ia b i l i t y  to  be enforced under any c ir 
cum stance, w h e th e r the  sh ip  and cargo are 
lo s t o r n o t ; b u t a l ia b i l i t y  l im ite d  to  the 
va lue  o f the  p ro p e rty  saved fro m  des truc tion . 
T he  question  rem ains to  be considered, w ha t is 
to  be inc luded  in  “ p ro p e rty  saved fro m  de 
s t ru c t io n ? ”  A n d  I  am  o f op in io n  th a t, as regards 
th e  r ig h t  o f l ife  salvors to  c la im  a reasonable 
am o u n t o f salvage, i t  is  im m a te r ia l w h e th e r the 
p ro p e r ty  saved fro m  des tru c tio n  has been saved 
by salvors, as the expression is o rd in a r ily  under
stood, o r by o th e r means. T he  w ords o f the  
458th  section o f the  A c t, w h ich  creates th e  lia b il ity ,  
appear to  me to  a p p ly  equa lly  to  the one class of 
p ro p e rty  as to  the  o ther. Reliance has been

p laced upon th e  use o f the  w o rd  “  salvage,”  as in 
d ic a tin g  th a t the  c la im  m u s t be in  respect o f pro* 
p e rty  saved by sa lvors as recognised by th e  old 
law , and th a t no r ig h t  was con ferred  b y  th e  A c t 
upon the life  salvors aga inst o r in  respect o f any 
p ro p e rty  w h ich  w ou ld  n o t have been su b je c t to  
c la im s fo r salvage under the  o ld  law  ; b u t ha v in g  
reg a rd  to  th e  p rov is ion s  and scope o f th e  A c t 
o f 1854, and the  9 &  10 V ie t ,  c, 99, w h ich  pre 
ceded i t ,  I  do n o t th in k  th a t th e  w o rd  was used 
in  the  458th  section in  the  lim ite d  sense suggested. 
Indeed, the  section appears to  me to  con ta in  a 
c lear in d ic a tio n  o f the  co n tra ry  ; fo r  the  owners of 
th e  sh ip  and cargo  are made liab le  when any one 
of the th ree  services is  rendered  and conse
q u e n tly  when l ife  had been saved, and there  has 
been no salvage, in  the  lim ite d  acceptance of the 
te rm , o f e ith e r sh ip  o r cargo ; and in  the  4 5 9 th  
section the  w o rd  “  salvage ”  is  c le a r ly  used to 
measure th e  re w a rd  o r com pensation to  w h ich  the 
l ife  sa lvo r is e n tit le d  in  cases in  w h ich  by  reason 
o f the  to ta l loss o f the sh ip  no c la im  fo r  salvage 
cou ld  have been enforced under th e  o ld  law . In  
the  resu lt, I  am o f op in ion  th a t i t  was th e  in* 
te n tio n  o f the  L e g is la tu re , in  passing the M erchan t 
S h ip p in g  A c t  o f 1854, n o t on ly  to  g ive  a le g '8* 
la t iv e  sanction  to  th e  e x is tin g  p ractice  o f in * 
d ire c t ly  re w a rd in g  salvors o f life  when th e y  were 
sa lvors o f p ro p e rty  also, b u t to  rem edy the m* 
ju s tic e  o f the  e x is tin g  law  and p ractice , so fa r as 
th e y  fa iled  to  p rov ide  rew a rd  fo r  saving  o f 1“ ®» 
w hen unaccom panied by a saving  o f p ro p e rty  ; 
and th a t u n d e r the  p rov is ions  o f the  A c t  the 
ow ners o f a ll p ro p e rty  saved, w h e th e r ship> 
cargo, o r apparel, and how ever saved, are 
rendered  liab le , to  tho  e x te n t o f th e  va lue  ot 
the  p ro p e rty  saved, fo r  a reasonable am o u n t O' 
salvage in  respect o f l ife  saved, even though  
th e  lit'é sa lvors have in  no respect assisted in  the 
salvage o f e ith e r sh ip  o r  cargo. I f  the  views 
w h ich  I  have expressed of the  changes effected o f  
th e  M erch a n t S h ip p in g  A c t  in  the la w  o f l ' ' 0 
salvage are co rrec t, i t  w ou ld  fo llo w  th a t, in  th® 
p resen t case, th e  p la in t if fs ’ c la im  fo r  salvage ' 9 
w e ll founded and th a t th e  decis ion o f  the  judge 
o f the A d m ira lty  C o u rt shou ld  be a ffirm ed.

I t  has been suggested in  th e  course o f th e  a rg Q* 
m e n t th a t  th e  p ro p e rty  recovered in  th e  present case 
was “  w reck.”  I  do n o t th in k  th a t i t  was wrec 
w ith in  the m ean ing  o f th e  s ta tu te  ; b u t i t  appear® 
to  me to  be im m a te ria l to  consider w h e th e r i t  wa 
so o r no t. I t  was a p o rtio n  o f the p ro p e rty  save  ̂
f ro m  des tru c tio n . I f  i t  was “  w reck ”  a q aes 
tio n  m ig h t arise w he ther the  life  sa lvo r’s c la im  w® 
aga inst m ore than  the ow ners’ in te re s t in  tn
‘ ■ w re c k ; ’ ’ th a t is , w he the r i t  was not postpone
to  the fees o f the rece ive r o f w reck, and puss'® 
to  o th e r paym ents u nder the  w reck clauses o f t  
A c t .  The  va lue of th e  recovered po rtions of 
cargo is, how ever, m uch m ore than  sufficient 
m eet a ll those c la im s and demands, and 1È 
im m a te ria l to  cousider th e ir  respective p r io r it '® 9’.

Several cases have been c ited  in  the  co u rs e o f ij 
a rg u m e n t, b u t I  do n o t th in k  i t  necessary to  re 
to  them  fu r th e r  than  to  say th a t, in  m y °P '® l0se 
th e y  do no t su p p ort any v iew s opposed to  th °  
w h ich  I  have expressed. T he  case of The i 11 ̂  
Her (uh i sup ) is  the one w hich has been n*° 
discussed. I n  th a t case assistance had b® 
rendered b y  a life  boat, b y  tw o  lugge rs , and o j  
steam  tu g . T he  services rendered by them  W® 
d is tin c t, and  were d iffe re n t in  character.
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lu g g e rs  c la im ed in  respect of assistance rende red  
to  sh ip and cargo, and  made no c la im  fo r  saving  
life . T he  l i fe  boat service was in  sav ing  l ife  a lone; 
w h ils t  the  tu g  c la im ed b o th  fo r  sav ing  life , and 
fo r  assistance rendered to  sh ip  and cargo. I t  was 
contended on beha lf o f ow ners o f cargo th a t, as 
regards so m uch  of th e  c la im  o f th e  tu g  as was in  
respect o f  sa v in g  life , and as rega rds the  e n tire  
c la im  o f th e  life  boat, th e  l ia b i l i t y  to  pay salvage 
Was lim ite d  b y  th e  M erch a n t S h ip p in g  A c t  to  the  
owners o f the  sh ip  ; b u t th e  C o u rt o f A d m ira lty  
in  the f ir s t  instance, and th e  J u d ic ia l C om m ittee  
on appeal, decided adve rse ly  to  th is  con ten tion , 
and salvage was awarded aga in s t the  owners o f 
cargo as w e ll as aga in s t th e  owners o f  the  ship. 
To th is  e x te n t the  same questions were raised in  
the case o f The F u s il ie r  as have been ra ised in  
th e  p resen t case, aud w ere decided adverse ly  to  
the  owners o f cargo. I n  the  v iew s expressed in  
th a t case b y  D r . L n s h in g to n  in  th e  C o u rt o f 
A d m ira lty , and by L o rd  C he lm sfo rd  in  th e  P r iv y  
C ounc il, I  e n t ire ly  concur.

James, L .J .— I  am also o f o p in io n  th a t the  ju d g 
m en t o f th e  ju d g e  o f the A d m ira lty  C o u rt o u g h t 
to  be a ffirm ed, The  A c t  o f P a rlia m e n t in  p la in  
Words says th a t a life  sa lvor is to  be p a id  salvage, 
and th a t such salvage is to  be pa id  by th e  sh ip  and 
cargo— the  o n ly  fu n d  fro m  w h ich  i t  cou ld  be pa id . 
The ju d g m e n t o f D r . L u s h in g to n , a ffirm ed  b y  the  
P r iv y  C ounc il, has established th is , th a t (n o t
w ith s ta n d in g  some apparen t d if f ic u lty  raised by 
the succeeding sections) such salvage is n o t to  be 
th ro w n  e xc lus ive ly  on th e  sh ip , b u t  is to  be borne 
m tea b ly  b y  th e  sh ip  and cargo. T here  is n o th in g  
in  the  A c t  o f P a r lia m e n t w h ic h  says, and n o th in g  
from  w h ich  in  m y op in io n  i t  is  reasonably to  be 
im p lie d , th a t  the  r ig h t  o f the  life  sa lvors is  sub
je c t to  a co n d itio n  precedent th a t  some salvage 
eervice shou ld  be rendered by  some one to  the  
ship o r cargo o r e ithe r. N o  d o u b t th e  language 
of the P r iv y  C ounc il is “  sh ip  and  cargo saved,”  
o u t i t  does n o t say, and in  m y  ju d g m e n t cou ld  n o t 
have m eant to  say th e  sh ip  and cargo salved by the 
aid  of a sa lvor. The  w ord  “  saved ”  the re  means, 
acco rd ing  to  m y  v ie w  o f  th e  language, th a t the  
?hip and cargo has escaped fro m  th e  p e r il in  w h ich  
l t  was, o r  has come to  shore w he the r as w reck  o r 
otherw ise. There  is  n o th in g  unreasonable in  
m ak ing  th e  owners o f the  sh ip  and cargo pay fo r  
the  salvage o f the live s  on board, any m ore than  
the re  w o u ld  be a n y th in g  unreasonable in  a m an 
m a k in g  a householder pay fo r  the  salvage o f th e  
hves of h is inm ates fro m  a fire ; b u t i t  w ou ld  be m ost 
Unreasonable to  m ake th e  r ig h t  o f  th e  1 ife  salvors 
to  salvage depend on  the  fo r tu ito u s  c ircum stance  
th a t some o th e r sa lvo r unconnected w ith  h im  suc
ceeded in  re n d e r in g  to  sh ip  o r cargo salvage 
services unconnected w ith  th e  life  salvage.

I n  The Corom andel (Swab. 205) the  life  salvage 
Was rendered  to  a boat load o f men w ho had escaped 
mom th e  s h ip  ; the  o th e r salvage was rendered 
m iles away and hours a fte rw a rds  by  a to ta lly  d is 
t in c t  body o f sa lvors. In  The F u s il ie r  (2 M ar. 
Lm v Oas. 0 .  S., 177) some o f th e  l i fe  salvors 
a fterw ards had som eth ing to  do w ith  the  salvage 
®f the  sh ip  and cargo, b u t th a t  was a m ere acci
den t ; th e  la t te r  p a rt o f th e ir  services was o f the 
f i 'g h te s t  k in d ; and, m oreover the  owners o f a 
boat w h ich  had n o th in g  w hatever to  do w ith  the  
salvage o f sh ip  o r cargo were decreed to  p a r t ic i
pate in  th e  l ife  salvage pa id  by  the  sh ip  and cargo.

This seems to me quite in accordance with

[Q  B . D iv .

re,;son and p rin c ip le . I f  a sh ip  is in  d is tress, 
and the  persons w ho go to  its  reacue b u sy  th e m 
selves in  th e  f ir s t  instance, as th e y  o u g h t to  
do, exc lu s ive ly  w ith  th e  salvage o f lives, and 
w h ile  th e y  are d o in g  th is , b y  a change o f  
w eather, a r is in g  tid e  and a favourab le  breeze l i f t  
th e  sh ip  and w a ft he r in to  a safe cove, su re ly  i t  is 
q u ite  as reasonable and r ig h t  th a t th e  sh ip  and  
cargo saved b y  th e  a id  o f God and w ith o u t fu r th e r  
expense, shou ld  pay th e  l ife  sa lvors as i f  th e y  had 
been saved b y  a steam  tu g  com ing  u p  a t th e  
c r it ic a l m om ent, o r b y  some o th e r salvage services 
fo r w h ich  th e y  w o u ld  have fu r th e r  to  pay. I n  
th is  case th e  sh ip  was n o t saved, b u t cargo was 
saved; th a t  is  to  s a y . i t  rem ained in  a place to  
w h ich  th e  owners had access, and fro m  w h ic h  
th e y  are able to  g e t i t .  I t  appears to  me to  
m ake no d iffe rence  th a t  th e  b u llio n  has been 
b ro u g h t to  the surface b y  th e  d ive rs  paid b y  th e  
owners.

D oubtless, in  e s tim a tin g  the  va lue o f the w re ck , 
a la rge  deduc tion  m ig h t have to  be made— a 
ve ry  lib e ra l a llowance— fo r the  fa c t th a t the  ow ners 
had to  pay fo r som ewhat special and specu la tive  
services in  re a lis in g  it .  B u t then  the re  can be 
no d oub t in  th is  case, th a t w ith  the la rg e s t pos
s ib le a llow ance on th is  head, the  va lue  o f th e  
cargo was v e ry  la rge, indeed so la rge  th a t the  
am oun t o f salvage aw arded w ou ld  appear to  be a 
m oderate  percentage.

I  base m y  decision on th e  w ords of th e  s ta tu te  
as th e y  w ou ld  be understood  b y  p la in  m en w h o  
k n o w  n o th in g  o f the techn ica l ru le  o f  the  C o u rt o f 
A d m ira lty ,  o r o f flo tsam , je tsam , o r lagan, T he  
L e g is la tu re  te lls  m arin e rs  th a t, i f  th e y  exe rt th e m 
selves pe rsona lly  to  save life , th e y  sha ll rece ive a 
rew ard  on th e  p rin c ip le s  o f sa lva g e ; and to  p u t 
a techn ica l m ean ing  on th e  w ords, so as to  l im i t  
the  opera tion  o f th e  enactm ent, w ou ld  be “  to  keep 
th e  w o rd  o f p rom ise  to  th e  ear, and b reak i t  to  
the  hope.”

Judgm ent affirm ed.

S o lic ito rs  fo r  th e  appellants, W alton , Bubb, 
and W alton .

S o lic ito rs  fo r the  responden t Lowless and Co.

HIGH COURT OF JUSTICE.
Q U E E N ’S B E N C H  D IV IS IO N .

Reported by M. W. M cK e l l a e  and .1. tl. Re l y , Es<is.
BarrieterB-at-ijaw,

June  12, 15, and  25.
L o k r e  v. A itchison and another.

M a rin e  insurance— P o lic y  on sh ip— P a r t ia l loss—  
R epa irs— A m oun t recoverable.

A n  u n d e rw rite r's  l ia b i l i t y  under a  p o lic y  on sh ip  
when the sh ip  has sustained damage which the 
assured, a lthough en titled  to abandon elects to 
re p a ir , m ust be measured by the cost o f the 
repa irs  necessitated by the pe rils  insu red  aga ins t 
less one-th ird  new fo r  old, n o tw ith s ta n d in g  the 
u n d e rw rite r is  thereby made liab le  f o r  more than  
the assured could have cla im ed f o r  a to ta l loss 
w ith  benefit o f  salvage, and  the assured obtains  
more th a n  an  in d e m n ity  f o r  h is loss.

A  ship w o rth  30001, and  va lued a t  26001., was in 
sured f o r  12001. H a v in g  sustained sea damage, 
she was repa ired  a t a  cost o f  44141. 18s. l i d .

L ohke v .  A itchison and another.
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A d d in g  certa in  other p a r t ic u la r  average charges. 
a n d  deducting o n e -th ird  new f o r  o ld  m a te r ia l 
the a m o u n t o f  u n d e rw r ite r ’s l ia b i l i t y  on ship  
was 3178Z, 11s. 7d. The sh ip  was new m eta lled, 
an d  had  other new w o rk  done to her, an d  as 
f u l l y  repa ired  was w o rth  70001. Salvage ex
penses were p a id  by the p la in t if f ,  a m oun ting  to 
519Z. Os. Id . ,  w h ich  added to 31781. 11s. Id . ,  made 
36971. 11s. 8d. The p la in t i f f  c la im ed to be p a id  
1770L as a  p ro p o rtio n  o f  th a t am ount. The 
defendants p a id  in to  court 1080Z. as a  p ro p o rtio n  
o f  2340Z., the am ount o f  a to ta l loss w ith  benefit 
o f  salvage.

H e ld , f ir s t ,  th a t the am oun t p a id  f o r  salvage could  
no t be taken in to  the estim ate; but as the 
am ount o f  p ro p o r tio n  on the estimate o f  the 
rep a irs  exceeded 1200Z.

H e ld , secondly th a t the p la in t i f f  was en title d  to 
recover the 1200Z.

T his  was an action  upon a p o lic y  o f  m a rin e  in 
surance upon th e  sh ip  C rim ea , a fte rw a rd s  called 
th e  A lf .  T he  decla ra tion  con ta ined  a co u n t on th e  
p o licy , s ta tin g  th e  in te re s t to  be in  th e  p la in t if f ,  
and a lle g in g  a to ta l loss o f th e  sub ject m a tte r  o f 
th e  insurance  by  the  p e rils  insu red  aga inst, and 
fu r th e r  a lle g in g  th a t th e  p la in t if f  necessarily  in 
c u rre d  c e rta in  charges and  expenses u nder th e  
su ing  and la b o u rin g  clause in  the  p o l ic y ; and 
the re  were also com m on m oney counts. The  
p la in t if f ,  by  h is  p a rtic u la rs , showed th a t he cla im ed 
th e  sum  o f 17071., be ing  th e  de fendan ts ’ p ro p o r
t io n  o f  a to ta l sum  or c la im  o f 36971.11s. 8 j .  The  
de fendants pleaded to  th e  w ho le  dec la ra tion , 
b r in g in g  in to  c o u rt th e  sum  o f 10801., be ing  th e  
de fendants ’ p ro p o rtio n  o f a to ta l sum  o f 23401., 
and say ing  th a t  i t  was enough to  sa tis fy  th e  
p la in t i f f ’s cla im . The  p la in t if f ,  b y  h is  re p lic a tio n , 
denied th a t i t  was enough.

B y  consent o f the pa rtie s , and b y  an o rde r o f 
B re t t ,  J ., made th e  27 th  Feb., 1875, th e  facts were 
sta ted fo r  the  o p in io n  o f th e  c o u rt in  th e  fo rm  o f 
th e  fo llo w in g

C ase.
1. T he  p la in t i f f  was th ro u g h o u t the  w hole p e rio d  

he re in a fte r re fe rred  to , and is, th e  sole ow ner o f  the  
above m en tioned  C rim ea  a fte rw a rds  A lf .

2. O n th e  25 th  Sept., 1872, M essrs, P o tte r  and 
Co., be ing  th e  agents fo r th e  p la in t if f  fo r  th a t  p u r 
pose, effected th e  p o licy  on w h ich  th is  ac tion  is 
b ro u g h t fo r  12001. upon th e  said sh ip  va lu e d  a t 
26001. aga inst th e  usua l sea r is k s  on an o u t and 
hom e voyage fro m  the C lyde  to  Quebec o r  S t. 
Jo h n ’s, w h ils t  there  and thence to  any p o r t  o r 
portB , place o r places o f ca ll and (or) d ischarge in  
th e  U n ite d  K in g d o m . T he  p o lic y  conta ins the  
usua l su in g  and la b o u rin g  clause. The  p o lic y  was 
d u ly  s igned by th e  defendants, w ho are tw o  of the 
d ire c to rs  o f  the  M a rin e  In su ra n ce  Com pany, on 
b e h a lf o f th e  said co m p a n y ; and th e  p o lic y  was 
e ffected fo r  th e  purpose o f cove ring  th e  in te re s t 
o f th e  p la in t if f  in  th e  said sh ip  on th e  said voyage. 
T he  sh ip  was fu l ly  in su re d  up  to  th e  agreed va lue , 
th e  balance o f th e  sum  o f 26001. be ing  covered b y  
o th e r polic ies.

3. T he  Bhip safely pe rfo rm ed  th e  o u tw a rd  
voyage, and d u ly  a rr ive d  a t S t. John ’s. W h ile  
the re , she was, on th e  7 th  N o v . 1872, cha rte red  b y  
th e  m aste r to  M essrs. G uy, S tew a rt, and Co., m e r
chants  o f th a t place, to  load a cargo o f deals and 
ba ttens, and th e re w ith  proceed to  D u b lin  and 
th e re  d e liv e r  the  same.

4. O n th e  1st Jan . 1873, th e  sa id  sh ip , be ing  in

eve ry  respect in  se a w o rth y  co n d itio n , and su ffi
c ie n tly  found  and m anned, sailed fro m  S t. Joh n ’s 
on he r hom ew ard  voyage u n d e r th e  ch a rte r, w ith  
h e r cargo o f deals and  ba ttens on board . O n  the 
3 rd  and 5 th  Jan. th e  sh ip  m et w ith  heavy weather, 
an d  d u r in g  th e  18 th , 19th, 20 th , and 21st Jan. she 
encoun te red  m os t v io le n t s to rm s and gales o f 
w in d , w ith  trem endous seas, b y  w h ich  he r boats 
w ere stove o r  ca rrie d  aw ay, and  m a n y  o f he r sails 
were b low n  away and g re a t damage was done, and 
she was reduced to  a le a ky  and w a te rlogged  con
d it io n .

5. O n th e  30 th  Jan . th e  sh ip , b e in g  then  in  great 
danger o f be ing  com p le te ly  lost, and be ing  w ith o u t 
fre s h  w a te r o r p rov is ions , and in  a helpless 
p os ition , and n o t capable o f be ing  n a v iga ted , those 
on board o f he r s ig h te d  th e  steam sh ip  Texas,w hich 
u lt im a te ly  to o k  he r in  tow , w ith o u t any agreem ent 
b e in g  come to  as to  rem u n e ra tio n  fo r  th e  service, 
and took  he r in to  Queenstown, and  on o r before 
th e  11th M arch  she was placed fo r  safety n e a r the 
w h a rf o f the  V ic to r ia  D ry  D o ck  Com pany.

6. F o r  th e  above m en tioned  services th e  owners 
o f th e  steam ship  Texas subsequently  demanded 
a sum  o f 3000Z., and th e y  caused th e  sh ip  Crimea  
o r  A lf,  h e r cargo and fre ig h t ,  to  be arrested under 
a w a rra n t o f  th e  H ig h  C o u rt o f A d m ira lty  in  
Ire la n d  in  a salvage s u it, in s t itu te d  in  rem  against 
th e  sh ip , cargo, and fre ig h t.

7. B y  the p la in t i f f ’s in s tru c tio n s , th e  a d m ira lty  
s u it  was defended on behalf o f th e  p la in t i f f  and 
th e  p a rties  in te res ted  in  th e  cargo, and an appear
ance was d u ly  en tered  on beha lf o f  th e  p la in t if f  
and  th e  owners of cargo. A  sum  o f 500Z. was, by 
th e  answer tendered in  sa tis fac tion  o f th e  cla im s 
o f th e  owners o f th e  Texas, w h ich  sum  was no t 
accepted, and th e  s u it  a cco rd ing ly  came on fo r 
hea ring . I n  th e  re su lt, th e  c o u rt awarded to  the 
owners o f th e  Texas a sum  o f 800Z. in  respect of 
th e  services rendered, and  condem ned th e  defen
dan ts  in  th e  s u it  in  costs.

8. I n  th e  course o f the  A d m ira lty  s u it  a ffidav its  
o f th e  va lue  o f th e  sh ip  and cargo were f ile d  on 
beha lf o f the now  p la in t if f ,  and  b y  those a ffidav its  
th e  va lue  o f th e  sh ip  as she then  la y  was shown to 
be 998Z., and th e  va lue  o f th e  cargo, w ith o u t 
d e d uc tin g  f re ig h t,  3780Z.

9. The  sh ip  was surveyed and exam ined (so far 
as she cou ld  be exam ined in  h e r th e n  cond ition ) as 
she la y  a t Queenstown, w here th e  Texas had le f t  her, 
b y  a com pe ten t surveyor,w ho, on th e  11 th  o f M arch  
1873, made a re p o r t o f h is  survey, in  w h ic h  he 
described th e  co n d itio n  o f th e  sh ip  as fa r  as he 
cou ld  then  ascerta in , and  recom m ended th a t the 
sh ip  should be placed on a m u d  bank, and th a t 
she shou ld  th e n  be pum ped ou t, i f  possible, so 
th a t  she cou ld  be d ischarged  and placed in  a d ry  
dock fo r  fu r th e r  exam ina tion  and repa irs , to  p n t 
h e r in to  a seaw orthy  state.

10. T he  sh ip  was placed on th e  m ud  accord ing ly*
and th e  w a te r pum ped  o u t o f he r, and  a p a rt o i 
the  cargo d ischarged. A  fu r th e r  su rvey  was then 
on th e  30th A p r i l ,  made b y  th e  same su rve yo r as 
before, o f w h ich  he re p o rte d  th e  re s u lt. I n  th is  
re p o rt, he fu r th e r  described th e  state o f th e  ship* 
and recom m ended th e  bo ttom  to  be cau lked  and 
secured, so as to  enable the  vessel to  be ta ke n  ou t 
o f dock, th a t  th e  cargo m ig h t a ll be discharged* 
and then  docked i f  requ ired , to  ascertain 
possible th e  fu l l  e x te n t o f th e  damage she had 
susta ined, b y  fu r th e r  exam ina tion . ,

11. T he  recom m endations o f th e  la s t mentioned
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re p o rt were ca rried  ou t, and th e  sh ip  was then  
again surveyed b y  th e  same su rve yo r as before, and 
ano ther com peten t su rve yo r fro m  th e  6 th  to  the  12 th  
June, and on th e  1 2 th  June  those su rveyo rs  re 
po rted  as th e  re s u lt o f th e ir  su rvey  w h a t th e y  
considered necessary fo r  the  re p a ir  o f th e  ship.

12. The  p la in t if f  th e reupon  app lied  fo r  e s ti
mates o f th e  expense o f d o in g  th e  w o rk  so specified. 
The low est estim ate  ob ta ined  was th a t  o f the  
m anagers o f  th e  R o ya l V ic to r ia  D ockya rd , be
lo n g in g  to  the  C o rk  H a rb o u r D ocks and W a re 
house C om pany, w ho on th e  16 th  o f June  es ti
m ated th e  cost o f re p a ir in g  th e  sh ip  a t 29821., no t 
m c lu d in g  sails, r ig g in g , o r equ ipm en t, o r ce rta in  
o the r w o rk  m en tioned  in  th e  survey. O n the  9 th  
J u ly  th e  p la in t if f  accepted th a t es tim ate , and a 
fo rm a l con tra c t fo r  th e  w o rk  specified th e re in  at 
the  sum  o f 29821., was s igned between th e  p la in t i f f  
end the said com pany. T he  p la in t if f  a t the  same 
tim e  ob ta ined  estim ates fo r  th e  necessary r ig g in g , 
&c., a m o u n tin g  so 9881. 14s. 5d.

13. T he  sh ip  was a cc o rd in g ly  repa ired  under 
the  said con trac t. Besides th e  w o rk  inc luded  in  
the  said con tra c t fo r 29821., th e  sh ip ’s r ig g in g , 
®eils, and e qu ipm en t were made good, as specified 
m  the  survey, and o th e r w o rk  th e re in  described 
w as done to  her. She was a t the  tim e  m eta lled  
(no t h a v in g  been m eta lled  before th e  loss) and, in  
a d d itio n , ce rta in  o th e r w o rk  was done to  her, 
inc luded n e ith e r in  th e  su rvey  n o r in  th e  co n tra c t 
fo r  29821., th e  cost o f w h ich  am ounted  to  about 
65?. W ith  the  exception o f th is  la s t m en tioned
651., and the  m e ta llin g  above m en tioned , a ll the 
'Work done to  the  sh ip  was specified in  th e  survey, 
o r  inc lu d e d  in  th e  co n tra c t fo r  29821. O f th e  w o rk  
here inbefore  described, i t  is  a d m itte d  th a t the  
m e ta llin g , th e  cost o f w h ich  was 695?. 17s. 10c?., and 
ce rta in  o th e r m a tte rs , the  cost o f w h ich  am ounted 
fo  about 5001., were new  w o rk , and n o t p ro p e rly  
repairs, and no c la im  is made in  respect o f them .

14. A l l  the  w orks m en tioned  in  the  la s t pa ra 
graph (except the  m e ta llin g  and th e  w orks covered 
hy the  la s t m entioned  sum  o f abou t 5001.) were 
Undertaken fo r  the purpose o f m a k in g  th e  sh ip  
staunch and s tro n g , and seaw orthy, w h ich  she 
had ceased to  be by reason o f th e  sea damage she 
had susta ined, as he re inbe fo re  described, and 
“hey were reasonab ly necessary fo r  th a t  purpose, 
fn e  effect o f those w o rks  was to  m ake th e  sh ip  a 
■very m uch s tronge r and  b e tte r  sh ip , and o f ve ry  
much g re a te r va lue th a n  she had been before  she 
sustained damage.

15. D ive rs  genera l average charges w ere in 
cu rre d  to  w h ich  th e  sh ip  was lia b le  to  co n trib u te , 
und w h ich  were covered by th e  po licy , and d ive rs  
P a rtic u la r  average charges w ere in c u rre d  o th e r 
than  those fo r  repa irs  w h ich  w ere covered b y  th e  
Policy,

16- T he  sh ip  a t th e  t im e  o f th e  loss was fifte e n  
o r s ixteen years o ld. H e r  va lue  in  h e r undam aged 
co n d itio n  before th e  loss was 30001. H e r  va lue 
us she la y  in  he r damaged co n d itio n  was 9981. 
th e  am o u n t o f the  salvage and  genera l average 
expenses borne  b y  the sh ip  was 519?. 0s. Id .  The  
um ount expended on th e  sh ip  (exc lus ive  o f the  
said sum  of 6951. 17s. lO d . fo r m e ta llin g , and o f 
the said sum  o f about 500?. fo r  w o rk  a d m itte d  n o t 
to  be repa irs , b u t new w o rk )  was 4414?. 18s. l i d .  
th e  la s t m en tioned  am oun t (a fte r d e d uc tin g  the re - 
r °m  o n e -th ird  new fo r  o ld  in  a ll m a tte rs  to  w h ich  

®Ucb. d e d uc tio n  is p ro p e r ly  app licab le) added to  
‘he am oun t o f the  o the r p a rt ic u la r  average charges

on sh ip  a m oun ted  to  3178?. 11s. 7d. T he  va lue  of
th e  sh ip  a fte r  repa irs  was 70001.

17. T he  p la in t if f  contends th a t u pon  th e  facts 
he re inbe fo re  s ta ted  he is  e n tit le d  to  recove r 17071., 
a sum  a rr iv e d  a t in  th e  fo llo w in g  m anner. T he  
said sum  of 519?. 0s. Id . ,  be ing  th e  sh ip ’s p ro 
p o rtio n  o f salvage and genera l average charges, 
and the  said sum  o f 3178?. 11s. 7d., made u p  o f th e  
costs o f re p a irs  a fte r d e d u c tin g  th e  o n e -th ird  new  
fo r  o ld  as above sta ted, and  o f th e  o th e r p a rt ic u la r  
average charges upon the  sh ip  added toge the r, made 
th e  aggrega te  sum  o f 36971. 11s. 8d., and 1707?. 
bears th e  same p ro p o rtio n  to  3697111s. 8d., w h ich  
1200?., th e  a m o u n t insu red , does to  2600?., th e  
v a lu a tio n  in  th e  po licy . I f  th is  co n te n tio n  be 
r ig h t  the  am o u n t pa id  in to  c o u rt is  de fic ien t.

18. T he  de fendants con tend  th a t  th e  above 
repa irs  cannot be a llow ed in  p a rt ic u la r  average 
o r  as a m easure o f  th e  deprec ia tion  o f the  vessel, 
and th a t in  any even t th e  u n d e rw r ite rs  are n o t 
liab le  fo r  m ore th a n  a to ta l loss w ith  b e n e fit o f 
salvage, d e d uc tin g  fro m  such salvage th e  s h ip ’s p ro 
p o rtio n  o f a ll salvage and  genera l average charges.

The c o u rt m ay d ra w  inferences o f fac t, and m ay 
re fe r to  a n y  docum ents here inbefore  m entioned .

T he  question  fo r the  o p in io n  o f the  c o u rt is 
w h e th e r th e  p la in t if f ’s co n ten tion  o r  th e  defen
dan ts ’ co n ten tio n  is co rrec t, o r upon w h a t p r in c ip le  
th e  defendants’ l ia b il i ty  is  to  be estim ated.

A f te r  th e  decis ion  o f th e  c o u rt upon  th e  above 
special case i t  is  agreed th a t th e  m a tte r  sh a ll be 
re m itte d  to  the  a rb it ra to r  to  se ttle  th e  figu res 
upon th e  fo o t in g  la id  dow n b y  the  co u rt.

Colien, Q.C. (U o llam s  w ith  h im ), fo r the  p la in 
t if f ,  re lie d  on th e  p r in c ip le  th a t  a con tra c t o f 
insurance is a co n tra c t o f in d e m n ity . H e  c ite d

Arnould on Marine Insurance, 4th edit., vol. 2 
p. 934;

Peele v. Merchant Insurance Company, 3 Mason’s 
Reports, 27.

B e n ja m in , Q.C. ( Crofton  w ith  h im ), fo r  the 
defendants, a rgued th a t  th e  co n ten tio n  o f the  
p la in t if f  was in co n s is te n t w ith  th e  f ir s t  p rin c ip le s  
o f insurance law , as in v o lv in g  th e  u n d e rw r ite r  in  
a g rea te r l ia b i l i t y  fo r a p a r t ia l th a n  fo r  a to ta l loss. 
H e  c ited

Lidgett v. Secretan, 1 Asp. Mar. Law Cas. 95; L  
Rep. 6 C. P. at p. 600 ;

North of England Iro n  Steamship Company v. 
Armstrong, L. Rep. 5 Q. B. 244;

Stewart v. Steele, 5 Scott, N . R. 927 ;
K night v. Faith , 15 Q. B. 649;
Phillips on Insurance, vol. 2, pars. 1742,1743.

Cohen, Q .C., was heard in  rep ly .
C ur. adv. v u lt.

June  25.— T he  w r it te n  ju d g m e n t o f th e  co u rt, 
M e llo r  and  Lush , J .J ., was de live red  as fo llow s by

L u s h , J.— T h is  case raises th e  fo llo w in g  ques
tions  fo r  o u r decis ion : 1. W h e th e r th e  l ia b i l i t y  of 
the  u n d e rw r ite r  on a sh ip , w h ich  has been re 
p a ire d  by th e  assured, is  to  be m easured b y  the  
cost o f the  repa irs , o r  b y  th e  deprec ia tion  o f th e  
vessel as a saleable c h a t te l; 2, w he the r in  the  
case o f a p a rt ia l loss, th e  assured can be lia b le  fo r  
m ore  th a n  a to ta l loss w ith  b e n e fit o f salvage. 
[T h e le a rn e d  ju d g e  th e n  sta ted  th e  facts, and p ro 
ceeded] :

I f  the  loss is  to  be es tim a ted  b y  the  depre
c ia tio n  o f th e  sh ip  as a saleable ch a tte l, the  
defendants have pa id  m ore th a n  enough in to  
co u rt. F o r  d e d u c tin g  fro m  th e  va lue  o f  the h u ll 
th e  cost o f b r in g in g  he r to  p o rt,  and  supposing 
th is  to  be 519?. th e  balance, 4791., represents the  
sa lvage : and, d e d uc tin g  th a t sum  fro m  th e  30001.,
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h e r va lue  w hen she sailed, the  d e p re c ia tio n  b y  sea 
damage w ou ld  be 25211., o r  abou t 84 p e r cent. ; 
w h ich , upon 12001., w ou ld  be 10081. T h is  is  the  
p r in c ip le  on w h ich  damage to  cargo is  estim ated, 
and th is , th e  defendants contend, is  a ll th a t th e y  
are lia b le  to  pay. A n d  w h a t lends a d d itio na l 
fo rce  to  the  defendants ’ co n ten tio n  is th a t, even 
w ith  th is  percentage, th e  p la in t i f f  w i l l  be m ore  
th a n  ind e m n ifie d . H e  has pa id  a lto g e th e r, in  
o rd e r to  g e t th e  sh ip  u p  to  he r presen t va lue  
o f  70001., sums fo r repa irs  a m o u n tin g  to  
44141.18s. 11A . fo r  m e ta llin g  695?, 17s. 10c?., fo r  
o th e r new  w o rk  5001., and fo r  salvage and average 
charges 5191., m a k in g  a lto g e th e r 6129?. I f  he re 
ceives 84 p e r cen t, on 2600?. he w i l l  rea lize  21841., 
w h ich , deducted fro m  6129?., leaves 39451. as the  
to ta l o u tla y  to  be borne by h im . A d d in g  to  th is  
th e  o r ig in a l va lue o f the  sh ip  (30001.), the  aggregate  
fa lls  sh o rt o f w h a t the  sh ip  is now  w o r th  by 55?.; 
and i f  be recovers fro m  th e  u n d e rw r ite rs  the  fu ll 
am o u n t of h is insurance  he w i l l  be about 500?. in  
pocke t. T h is  is  ce rta in ly  a s ta r t l in g  re su lt, and 
one w h ic h  g ives g re a t m ora l fo rce  to  the de fend
a n ts ’ a rgum en t. B u t  a lth o u g h  i t  happens in  th is  
p a rt ic u la r  case th a t  th e  p la in t if f  w i l l  n o t on ly  be 
in d e m n ifie d , b u t w i l l  be a considerable ga iner, the  
c o n tra c t cannot receive a d iffe re n t c o n s tru c tio n  
fro m  th a t  w h ich  i t  cou ld  have received i f  the  re 
s u lt  had been loss instead  o f g a in  to  h im . F o r  
th e  in d e m n ity  in tended  b y  th e  co n tra c t o f in s u r 
ance is the  m a k in g  good to  the  ow ner the  loss he 
susta ined by  sea damage d u r in g  th e  voyage in 
sured. W h e th e r the  ow ner w i l l  u lt im a te ly  be a 
g a in e r o r a lose r b y  the  transac tion  is a m a tte r  
beyond the  scope o f th e  co n tra c t, and one w ith  
w h ich  th e  u n d e rw r ite r  has no concern. T he  c ir 
cum stance th a t in  th is  case th e  ow ner happens to 
be, in  th e  re s u lt, in  a b e tte r pos ition  th a n  he 
w o u ld  have been i f  th e  acciden t had n o t happened 
cannot, the re fo re , be taken  in to  account. W e  
m ust, consequently, re tu rn  to  th e  o n ly  question 
we have to  c o n s id e r: W h a t is the  measure of 
damage w h ich  th o  u n d e rw r ite r  on a sh ip  engages 
to  pay in  th e  case o f a p a rt ia l loss ? Is  the  sh ip , 
fo r  th e  purpose o f th is  com pu ta tion , to  be view ed 
in  its  damaged, o r in  its  repa ired , co n d itio n  ? I f  
sh ips w ere k e p t m e re ly  fo r  sale, i t  m ig h t reasonably 
be contended th a t the  same p r in c ip le  o u g h t to  be 
app lied  w h ich  is  app lied  to  damaged goods. B u t 
a sh ip  is  in te n d e d  to  be used fo r  p ro f it .  The owner 
is  in  m any contingencies bound  to  rep a ir. H e  has 
a lw ays the  r ig h t  to  re p a ir , and  i t  is  in  the  con tem 
p la tio n  o f b o th  pa rties  th a t i f  damage happens the  
ship w i l l  be repa ired  i f  i t  is  w o r th  th e  expense. 
I f ,  instead o f re p a ir in g , th e  ow ner chooses to  sell 
th e  sh ip  in  h e r damaged cond itio n , he fixes h is 
loss a t th e  d iffe rence  between w h a t she was w o rth  
and  w h a t she is  sold f o r ; b n t  i f  he elects to  re 
p a ir, th e  loss is ascerta ined by the  cost o f the  
re p a irs  less a p rope r deduction  on account of 
h a v in g  new t im b e r  fo r o ld . T he re  is no a u th o r
i t y  fo r  the  p o s itio n  th a t w here the  rep a irs  have 
been done th e ir  cost (w ith  th e  qua lifica tio n  
m entioned) is n o t th e  p rope r m easure fo r  damage.

T he  anom a ly  in  th is  case is  re a lly  caused by the 
a rb itra ry  ru le  w h ic h  has been established o f es ti
m a tin g  the  bene fit w h ich  th e  ow ner receives fro m  
h a v in g  new tim b e rs  in  th e  place oE o ld  a t one- 
t h ir d  o f th e ir  cost. I f  i t  were a llow ab le  to  en te r 
in to  w hat, in  th e  p resen t case, shou ld  be the  p ro p o r
tio n , a m uch  la rg e r a llowance— perhaps tw o -th ird s  
-— w ou ld  be nearer to  th e  re a lity ,  and th a t w ou ld

have reduced th e  c la im  on the  u n d e rw r ite r  to  th e  
d im ensions o f th e  o rd in a ry  p a rt ia l loss. B u t th a t, 
we th in k ,  cannot be done. T o  p re ve n t th e  d is 
putes and d iff ic u ltie s , w h ich  Buch an in q u iry  in  
each p a rtic u la r  case w o u ld  cause, an average ra te  
o f a llowance has been adopted, and the  usage has 
been so lo n g  established and so u n ifo rm ly  app lied  
th a t i t  has become p ra c tic a lly  in co rp o ra ted  in to  
th e  con tra c t. (See D a  Costa v . N ew n liam , 2 T . 
Rep. 407 ; Poingdestre  v. B o y a l Exchange A ssu r
ance Com pany, R y . &  M oo. 378 ; F e n w ick_ v . 
Robinson, 3 0 .  &  P . 324). F o r  repa irs  to  ships 
w h ich  in  th e  language  o f m arine  insurance  are 
te rm ed  “  new ” — th a t is, ships on th e ir  f i r s t  vo y 
age o r w h ic h  are less than  a year o ld  ( fo r i t  does 
n o t seem to  be se ttled  w h a t the  precise te s t of 
n o v e lty  is )— no a llow ance is  made, fo r th e y  can
n o t be the  b e tte r  fo r  th e  repa irs . B u t, as to  a ll 
o th e r ships th e  ru le  applies, w h a te ve r m ay be 
th e ir  age o r  th e  state o f th e ir  tim be rs . I f  th e  ship 
is, l ik e  the  C rim ea, an o ld  sh ip  th e  ru le  operates 
g re a t ly  in  fa v o u r o f the  ow ner : i f  th e  sh ip  is a 
sound, n e w ly  b u ilt  sh ip  the  u n d e rw r ite r  has a 
g re a t advantage. I t  is c le a rly  fo r  th e  benefit of 
a ll parties th a t  some fixe d  ru le  o f a llowance should 
be established, and as th is  has p reva iled  so long  
i t  m ay be presum ed th a t, on the  w ho le , and in  the 
lo n g  ru n , ju s tic e  is  done. A t  a ll events, be ing  so 
established, and be ing  by im p lic a tio n  p a rt o f the 
co n tra c t, i t  cannot be va ried  to  m eet th e  exigences 
o f a p a rt ic u la r  case. T he  co n ten tio n  th a t under
w r ite rs  are Dot lia b le  fo r m ore than  a to ta l lo3S 
w ith  benefit o f salvage is founded on a m isconcep
tio n  o f th e  co n tra c t, w h ich  is a co n tra c t of 
in d e m n ity . W h e n  th e  assured abandons and 
c la im s fo r  a to ta l loss, th e  u n d e rw r ite r  is e n tit le d  
to  salvage. B u t  th e  ow ner is  no t bound to  aban
don. H e  m ay a lw ays re p a ir  i f  he pleases, and 
c la im  fo r a p a rt ia l lo s s ; and w hen he does so, the 
salvage belongs to  h im . The  co n tra c t is n o t to  
pay 1200?. in  th e  even t o f a to ta l loss o n ly , and a 
sm a lle r sum  i f  th e  loss is o n ly  a p a rt ia l one. R  
th is  had been th e  in te n tio n , i t  shou ld  have been 
expressed. W h a t th e  u n d e rw r ite r  engages is to  
pay any loss w h ich  th e  assured m ay in c u r fro m  
the  p e rils  in su re d  aga inst, n o t exceeding the 
specified am ount.

Tho  c la im  fo r  a p ro p o rtio n  o f th e  salvage 
expenses, over and above the  1200Z., is one w hich 
cannot be a llow ed. I t  is  tru e  th e  p o lic y  con
ta ins  the  usual su in g  and la b o u rin g  clause, 
w h ich  is  a separate con trac t, and b y  w h ich  the  
u n d e rw r ite r  engages to  c o n trib u te  tow ards the 
expenses o f “  labou r and tra v e l fo r, in , o r about the 
defence, safeguard, and recovery o f the said ship- 
B u t  these salvage services were n o t employed 
w ith  any v iew  to  the benefit o f th e  u n d e rw r ite r ; 
no r d id  they  enure  to  h is  benefit. The  damage 
done was so g rea t as a lready to  exhaust the  policy» 
and th e  u n d e rw r ite r  cou ld  g a in  n o th in g  fro m  the 
e ffo r t  used to  save the sh ip  fro m  s in k in g , unless 
the  p la in t if f  abandoned. I f  he had abandoned, the 
defendants w o u ld  have had th e  benefit o f the 
services in  h a v in g  th e  h u ll,  w h ich  was preserved 
by them , and th e n  he m u s t have pa id  fo r  them- 
B u t as th e  assured refused to  abandon, he elected 
to  a p p rop ria te  those services to  h is ow n use, add 
h a v in g  done so, he cannot charge th e m  aga inst the 
u n d e rw r ite r. Judgm ent f o r  the p la in t if f -

S o lic ito rs  : fo r  th e  p la in t if f ,  H o llam s, Son, an 
C o w a rd ; fo r  th e  defendants, W altons, B u h l,  aD 
W alton .
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C O M M O N  P L E A S  D IV IS IO N .
Eeported by S. H a k e , and A. H . B ittlesto n , Esqrs., 

B arris ters-a t-Law .

T hu rsd a y , A p r i l  19, 1877. 

Allkins and another v . Jupe, Pembroke,
Oppenheim, and Choisy.

M a  vine  insu rance— W agering  p o lic y — Open p o lic y  
on p ro fits  a n d  com m ission— W ith o u t benefit o f  
salvage, but to p a y  loss on such p a rt as sh a ll 
not a rr iv e  ” — I l le g a l i ty — 19 Geo. 2, c. 37— R e tu rn  
° f  prem ium s.

-4>i assured under open po lic ies  o f  m a rin e  insu rance  
on p ro fits  a nd  comm ission on goods to be shipped  
co n ta in in g  the clauses “  w a rra n te d  fre e  f ro m  a l l  
a v e ra g e a n d  “  w ith o u t benefit o f  salvage,”  “  but 
to  pay loss upon such p a r t  as sh a ll not a rr iv e ,”  
declared upon a  num ber o f  B r it is h  ships, one o f  
w h ich  w as lost.

R e id , th a t the polic ies were w ith in  19 Geo. 2, c. 27, 
and vo id . R e tu rn  o f  p rem ium  refused.!.

T our actions were b ro u g h t b y  th e  p la in t if fs  aga inst 
l he f o u r defendants.

The  f ir s t  ac tion  was on tw o  po lic ies  o f insurance, 
dated re sp e c tive ly  th e  12 th  Jan. 1874, and the 6 th  
M arch 1874, and u n d e rw r itte n  by Jupe  fo r  the  sum
Of 100Z.

The second ac tion  was on th e  said p o lic y  o f th e  
12th Jan. 1874, aga ins t P em broke , fo r  th e  sum  o f 
1001. u n d e rw r itte n  by h im .

The th ird  action was on a policy dated the 1 6 th  
^eb . 1874, and underwritten for th e  sum  of 125Z. 
“y Oppenheim.

The fo u rth  a c tio n  was on th e  said p o lic y  o f the  
*Hh M arch  1874, u n d e rw r itte n  b y  C ho isy fo r 50Z.

These actions were ordered to be consolidated in 
one special, ease by a master.

The special policies of insurance were voyage poli- 
oies on commission ~  profits on goods, in ship“",? 
8bip, steamer steamers, warranted free from 
all average, and without benefit of salvage, but to 
Pay loss on such part as does not arrive ; with a 
Return of 9s. 6cZ. per cent, for interest by steamers. 

Indorsed were the following declarations, &c.: 
13/2. Woosung (s.), Calcutta to London, reportsd 

March 4,1201.
-■ Arttled, a total loss per Woosung (s.) on this policy of 
“¡"•i or 12 per cent.
Settled, a return for interest by steamers on this policy,

The case stated as follows : The plaintiffs were 
aRents, who bought and sold shellac for account of 
Principals.

The following is a specimen form of the sold note 
fised by the plaintiffs in all the contracts of sale
he re ina fte r m en tioned :

•»e have this day sold by yonr order and for yonr ac- 
e/rnt, J .E ., about 200 cases orange shellac, at 111. per 

av ’ wrthout an allowance for block, quality to be fair 
erage of the marks. I f  inferior, allowance to be made, 
be shipped from Calcutta to London during January 

oT February ’74, by sailing vessel or steamers. Should 
, o  vessel or vessels applying to this contract be lost 
f tor6 or after declaration this contract to be cancelled, so 
hinaS re8ar<ls such vessel or vessels on production of the 
j d or bills of lading as soon as practicable after the loss 

a,®eertained, ship or ship’s name to be declared as soon 
known to sellers. Should the shellac, or any portion 

a ef e°f, be transferred to any other vessel or vessels and 
Lo^a6’ Ib i0 contract to hold good. To be landed at a 

ndon dock or wharf, and worked as usual at seller’s 
Pease. A ll disputes to be settled by selling brokers.
'- UStomary allowances and conditions prompt three

V o l . H I. ,  N .S .

months from final day of landing. Discount. Deposit 
20 per cent, on presentation of weight notes.

The names o f the p rinc ipa ls  on e ith e r side w ore  
n o t disclosed b y  th e  p la in tif fs . T he y  effected fo r  
th e  benefit o f the  buyers insurances on the  p ro fits  
expected on th e  shellac bough t, and th e y  also 
in su re d  th e ir  ow n com m ission as b rokers.

O n th e  12 th  Jan. the  p la in tif fs  in s tru c te d  th e ir  
insurance  b ro ke rs  to  p rocu re  an open p o licy  on 
com m ission  and p ro fits  fo r 1000Z. by sh ips o r 
steamers fro m  C a lcu tta  to  London , and th e  po licy  
o f th a t date declared on was a cco rd ing ly  effected. 
I n  lik e  m anner, th e  polic ies declared on of th e  16 th  
Feb. and the  6 th  M arch  1874, fo r  500Z. and 1000Z. 
respective ly , were effected. The  p re m iu m s  paid 
w ere 10Z. 13s. Id .,  71. 11s. 3d., and 15Z. 2s. 6d. re 
spective ly .

O n the  8 th  Jan. th e  p la in t if fs  sold to  a M r.  
W a tk in s  200 cases o f orange shellac fo r Messrs. 
S chu ltze  and M o h r, a t 11Z. pe r cw t., and on th e  
16 th  Jan. reso ld  150 to  M essrs. O. J . P ea ll and 
Com pany fo r 11Z. 15s. p e r cw t.

O n the  2nd Feb. S chu ltze  and M o h r declared to  
th e  p la in tif fs  th a t 75 cases o u t o f the  200 w ou ld  
a rr iv e  by th e  Woosung, and on the  12th Feb . the  
p la in tif fs  declared to  W a tk in s  and to  P e a ll and Oo. 
to  the  same effect.

T he  com m ission on th e  sale o f th e  75 cases sold 
on th e  8 th  Jan. am ounted to  15Z., and on the  16 th  
Jan . to  15Z. 15s. The  p ro f it  o f 15s. pe r cw t. on th e  
resale am ounted to  67Z. 10s.

The news o f th e  loss o f  the Woosung reached 
Lo n do n  about th e  4 th  M arch . She had been 
expected to  a rr ive  on th e  25 th  M arch , by  w h ich  
t im e  the  p rice  had  rise n  to  over 13Z. p e r cw t.

O n the  12th Jan. the  p la in t if fs  so ld 50 cases o f 
g a rn e t shellac fo r  S chu ltze  and M o h r  to  P a lm er 
and Oo. a t 9Z. 15s. pe r cw t., and on th e  19 th  Jan. 
reso ld  th e  same to  P a rra tt, Lodge, and Co. fo r 
10Z. 2s. 6cZ. pe r cw t.

O n the  2nd Feb. th e  Woosung was declared to  
each purchaser as th e  sh ip  b y  w h ich  th e  50 cases 
w ould  a rrive .

T he  p la in t if fs ’ com m issions on those sales were 
10Z. 10s. and 11Z. 4s. P a lm e r and Co.’s p ro f it  was 
27Z. O n  the 25 th  M arch  th e  p rice  o f g a rn e t shellac 
was above 11Z.

O n the  12 th  Feb. th e  p la in t if fs  declared an in 
te re s t on the  p o licy  o f th e  12 th  Jan. to  th e  ex ten t 
o f 120Z. on the  Woosung: to  cover th e  said p ro fits  
and com m issions. A f te r  rece iv ing  the  news o f her 
loss, they  declared on th e  p o lic y  o f the  16 th  Feb. 
an in te re s t on the  sh ip  o f 180Z. to  cover any p ro fits  
and com m issions n o t covered by  the  120Z., and 
p ro fits  and com m issions by in tended  resales b y  
P eall and  Co. and P a rra tt, Lodge, and Co.

The Woosung was a B r i t is h  vessel. Some p o r
t io n  o f th e  sheilae sh ipped in  he r reached London  
so damaged as to  be incapable o f id e n tif ic a tio n , and 
sub jec t to  a heavy c la im  fo r  salvage. The  vendors 
gave no tice  th a t  th e ir  con tracts were void, and the  
shellac salved was sold fo r the  benefit o f the u n d e r
w r ite rs  on cargo.

A  s im ila r  ease arose w ith  respect to  shellac on 
board th e  Queen E lizabeth.

The questions fo r  the op in ion  o f the  c o u rt were : 
F irs t ,  w h e th e r the  po lic ies declared on were n u ll 
and vo id  under 19 Geo. 2, c. 37, o r w h e th e r th e y  
were good on com m ission o r p ro fits , o r b o th ; 
secondly, w hether, i f  th e  polic ies were n u ll and 
vo id , th e  p la in tif fs  were e n tit le d  to  recover the 
p rem ium s paid, o r any p a rt thereo f.

2 G
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O the r questions were subm itted , b u t th e y  de
pended upon th e  fo re g o in g  ones.

B e n ja m in , Q ,C., W a th in  W illia m s , Q.C. and 
C hannell, fo r  th e  p la in tifEs.— W e  a d m it th a t  the 
cases o f

Smith Y. Reynolds, 1 H . &  N . 221 ;
De Mattos v. Nortn, 3 Mar. Law Cas. O. S. 141 ; 18

L . T. Rep. N. S. 797 ; L. Rep. 3 Ex. 185 ;
Mortimer v. Broadwood, 3 Mar. Law Cas. O. S. 229 ;

20 L. T . Rep. N . S. 398 ;
are aga inst us to  a ce rta in  e x te n t;  b u t  in  a ll o f 
them  th e  ra t io  decidendi was th a t th e  w ords 
“  w ith o u t benefit o f salvage ”  v it ia te d  th e  p o lic y . 
A n d  in  a ll o f them  a p a rt ic u la r  sh ip was named, 
w h ils t  here  the  p o licy  is  an open one. Thel- 
lusson v. F letcher (1 D oug . 315) and A n d ré  v. 
F letcher (2 T . R . 161) decide th a t the s ta tu te  
in  question is  n o t app licab le  to  o th e r than  
B r it is h  ships. T h is  p o lic y  was n o t neces
sa rily  on a B r it is h  sh ip , th o u g h  the sh ip  tu rn e d  
o u t e ve n tua lly  to  be so. The  p o licy  also con
ta in s  a sta tem en t w ith  re g a rd  to  a re tu rn  fo r  
in te re s t, w h ich  takes i t  o u t o f  the  s ta tu te . 
[G r o v e , J .— Is  n o t the  rea l m ean ing  o f th e  ex
pression th is , th a t there  be ing  less r is k  in  a 
steamer than  in  a sa ilin g  vessel, the  u n d e rw rite rs  
w i l l  take  less p re m iu m  ?] O n the  face o f the 
p o lic y  its e lf the re  is a dec la ra tion  th a t  i t  was n o t 
a w ager p o lic y , b u t on th in g s  in  w h ic h  the  assured 
had an in te re s t. The  w ords “  w ith o u t benefit o f 
salvage ”  are a m ere stereotyped fo rm . Besides, 
here th e y  are o ve rrid d e n  by  th e  clause “  to  pay 
loss on such p a rt as shall no t a rr iv e .”  Therefore, 
the re  is a benefit o f salvage upon such pa rts  as 
do a rrive , and i t  is  obv ious the re  can be none on 
goods w h ich  do n o t a rr ive . T he  pream ble  o f th e  
s ta tu te  refers to  secret and concealed assurances : 
the re  is no Buch th in g  in  th is  case, and the  ra ison  
d'être  o f th e  s ta tu te  does n o t a p d y . T he  lead ing  
case upon th e  sub ject is  Lucena  v . C raw fo rd  
(2 Bos. &  P . N . B .  269). A t  p. 310 th e  judges 
g ive  th e ir  answer to  th e  7 th  question  p u t to  
them  by th e  H ouse o f L o rd s , w h ich  was to  th is  
effect, w he the r th e  p la in t if fs  had any in te re s t 
capable o f abandonm ent?  and i f  no t, w h e th e r 
th a t  fa c t a ffected th e  v a lid ity  o f the  assurance ? 
The  m a jo r ity  of th e  judges answered th a t  the 
w a n t of pow er to  abandon was n o t a ce rta in  
c r ite r io n  o f insu rab le  in te re s t. H e re , th e  assured 
are n o t th e  owners o f the  goods, and cou ld  n o t 
insu re  them  ; b u t  th e y  have an in te re s t, w h ich  is, 
th a t the goods sha ll a rr ive . T he  same view  is 
taken  in  P h ill ip s  on Insurance , sect. 1503, w here 
i t  is  said th a t “  a p o lic y  on expected p ro fits  does 
n o t seem to  o ffe r a n y th in g  upon w h ich  an 
abandonm ent can operate, and i t  does n o t appear 
. . . .  th a t  an abandonm ent o f th is  in te re s t can 
be o f any im p o rta n ce  to  th e  u n d e rw rite rs , o th e r
w ise than  as a no tice  th a t  a to ta l loss is c la im ed ; 
and, i f  th is  is  i ts  o n ly  e ffect, an abandonm ent is 
n o t necessary.”  I n  M o rtim e r  v . Broadw ood  
(3 M ar. L a w  Cas. O. S. 229) M on tague  S m ith , J. 
said : “  I f  yo u  can show th a t no c irc u m 
stances cou ld  poss ib ly  occur u n d e r w h ich  
th e  u n d e rw r ite rs  w o u ld  ob ta in  salvage on an 
insu rance  o f p ro fits , you  m ig h t be e n tit le d  to  
s tr ik e  these w o rds  ou t.”  A n d  B o v ill ,  C .J. was o f 
th e  same op in ion . The po lic ies are double : on 
p ro fits , and on com m ission too. There can be no 
salvage o f com m ission. P h ill ip s  on Insurance , 
sect. 1504: “ The  r ig h t  o f abandonm ent depends 
upon the same p rin c ip le s  as in  the case of fre ig h t.

. . . .  The  assured m ay, b y  an abandonm ent* 
tra n s fe r  to  the  insurers  th e  r ig h t  o f re c e iv in g  b is  
com m issions in  th e  even t o f th e  cargo a r r iv in g ;  
b u t he cannot abandon th e  r ig h t  o f e a rn in g  com ' 
m iss ion .”  N o  no tice  o f abandonm ent to  th e  u nder
w r ite rs  on f re ig h t  is necessary : (R a n k in  v. Potter, 
2 A sp . M ar. L a w  Cas. 65 ; L .  Rep. 6 H . L .  83.) 
T he  insurance on com m ission is  n o t w ith in  the 
w ords  o f the  s ta tu te  ; th a t on p ro fits  is, because 
p ro fits  are p a rt o f the  goods them selves. They 
also refe rred  to  Parsons on Insu rance , 1 vol. 
pp. 193, 195, and 601 ; and 2 vo l. pp. 170.
171, and 311. U p o n  the  question  o f th e  re tu rn  of 
th e  p rem ium s pa id , A n d ré  v . F le tch e r  decided th a t 
th e y  cou ld  n o t be recovered w hen the  p o lic y  was 
ille g a l ; b u t  in  th is  case th e  p o licy  is  not 
il le g a l upon  th e  face o f i t ,  and  o n ly  became so 
subsequently.

Cohen, Q .C. and C a in s fo rd  Bruce  fo r  th e  de
fendants.— Suppose an ow ner o f goods insures the 
goods w ith  one and th e  p ro fits  w ith  ano the r, and 
p a rt o f th e  goods are los t, b u t p a rt a rr iv e  and 
are sold a t a p ro f it ,  th a t  is a salvage o f  p ro fits - 
T he re  can, the re fo re , be a salvage on p ro fits , 
and  i t  be longs to  the  u n d e rw r ite rs  on p ro fits - 
T he  case o f  Be M attos  v. N o r th  (3 M ar. Law  
Cas. O. S. 141) decided th a t an insu rance  on 
p ro fits  w ith o u t benefit o f salvage is illega l- 
T he  clause “ to  pay loss on such p a r t  as 
sha ll n o t a rr iv e ,”  is  no m ore th a n  a m od ifica tion  
o f th e  clause “  w ith o u t bene fit o f sa lvage.”  I *  
th is  p o licy  w ere on goods w ith o u t th e  w ords “  to  
pay loss,”  &o., i f  some o f th e  goods d id  n o t a rr iv e  
th e  u n d e rw rite rs  w o u ld  n o t be liab le . The  object 
o f th e  clause is  th a t  th e  u n d e rw rite rs  are to  be 
liab le , n o t fo r  damage, b u t fo r  no n -a rriva l. A  
salvage on com m ission is also possible. F ° r  
instance ; goods, p ro fits , and com m ission are in 
sured  ; th e  sh ip  is  cap tured , a c la im  is  made fo r 
a to ta l loss, w h ich  is pa id  ; th e n  occur a recapture  
and sale in  E n g la n d , o r th e  sh ip  is  abandoned 
b u t th e  d e re lic t is  a fte rw a rds  saved ; in  e ith e r case 
th e re  is  a salvage o f p ro fits  and com m ission. T h is  
p o lic y  is  ille g a l. The  s ta tu te  in te n de d  th a t  cer
ta in  fo rm s o f  p o lic y  should p resum e a w a n t of 
in te re s t, and th a t  such a p resum p tion  shou ld  be 
ir re b u tta b le — the  fo rm s be ing  those u su a lly  in 
serted in  w a g e rin g  po lic ies : (A rn o u ld  on M arino  
Insu rance , 111.) T he  clause “ w a rran ted  free from  
average ”  means th a t th e  u n d e rw rite rs  are o n ly  to  
be lia b le  i f  no goods a rrive . The  w ords “  to  pay 
loss,”  &c., means th a t  th e  u n d e rw rite rs  are to  be 
lia b le  i f  any p a r ta r r iv e . T h e y  d o n o tc o n fe r a benefit 
upon th e  u n d e rw rite rs , b u t  increase th e ir  lia b il ity -  
T here  is  to  be no benefit o f  salvage a t a ll. They 
c ite d  also

Lozano v. Janson, 2 E. & E. 170;
Phillips on Marine Insurance, sect. 1657.

T he  re tu rn  o f th e  p re m iu m  cannot be conceded- 
I f  th e  p o lic y  was n o t ille g a l a t its  in ce p tio n , i t  w89 
made so by the  declara tions.

C hannell, in  rep ly .
G r o v e , J.— In  th is  case I  am  o f op in io n  th a t  tb® 

defendants are e n t it le d  to  th e ju d g m e n t o f the  court-
T he  p o lic y  in  question  was a p o licy  b y  which 

A l lk in s  (one p o lic y  is  c le a rly  enough to  tak  
as an exam ple) “  in  th e ir  ow n names an 
eve ry  o th e r person o r persons to  w hom  th e  saffl 
do th , m ay, o r sha ll a p p e rta in , in  p a r t  o r in  alb 
d o th  m ake assurance, and cause themselves, an 
them , and e ve ry  o f them  to  be insu red , lo s t o r n® 
lo s t, as and fro m  C a lcu tta  to L ive rpoo l, v ia  Cape 0
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Suez C a n a l, w ith  leave to ca ll,”  &o.; and th e  p o lic y  
subsequently goes on “  upon  any k in d  o f goods,”  
&c., “  o f and in  th e  good sh ip  o r  vessel ca lled th e  
• . . . ship  —  ships, steamer steamers, w hereof 

m aster, u n d e r God fo r  th e  p resen t voyage . . . .  
° r  whosoever sha ll go fo r  m aste r in  th e  said sh ip .”  
So th a t  the  p o lic y  o f insurance  is on com m iss ion  
and p ro f its  by  any sh ip , w he the r B r it is h  o r fo re ign , 
w he the r Bteamer o r no t, and, I  m ay say, w ith  any 
fa s te r .  The  p o lic y  then  goes on to  say, “  W a r-  
r &nted free  fro m  a ll average, and w ith o u t bene fit 
° f  salvage, b u t to  pay loss on such p a rt as does 
not a rr iv e .”  N ow , b y  th e  s ta tu te  19 Geo. 2, c. 37, 
Which is  in t i tu le d  “  A n  A c t  to  reg u la te  insurance  
°n  ships b e lo n g ing  to  the  sub jects o f G rea t B r ita in ,  
and on m erchandise o r  effects laden the re o n ,”  and 
w h ich  rec ites th a t “  W hereas i t  has been found  b y  
experience th a t th e  m a k in g  assurances, in te re s t o r 
no in te re s t, o r w ith o u t fu r th e r  p ro o f o f in te re s t 
^ a n  th e  po licy , h a th  been p ro d u c tive  o f m any 
Pernicious practices,”  i t  is  enacted “  th a t fro m  
and a fte r  th e  1st A u g . 1746, no assurance o r 
assurances sha ll be made by  any person or 
Persons, bodies corporate  o r p o lit ic , on any sh ip  o r  
“ t ip s  b e lo n g ing  to  h is  M a je s ty  o r any of h is  
subjects, o r on any goods, m erchandises, o r effects, 
L den  o r  to  be laden  on board  o f any such sh ip  o r 
ships, in te re s t o r no in te re s t, o r  w ith o u t fu r th e r  
Proof o f in te re s t th a n  the  po licy , o r b y  w ay o f 
gam ing  o r  w agering , o r  w ith o u t benefit o f salvage 
10 th e  a s s u re r: and th a t every such assurance 
shall be n u l l  and v o id  to  a ll in te n ts  and purposes.”  

N ow , th is  p o lic y  is n o t upon goods o r m e r
chandises, b u t upon p ro fits , and i t  has th is  
clausc, “  w ith o u t bene fit o f salvage, b u t  to  pay loss 
uPon such pa rts  as sh a ll n o t a rr iv e .”  N o  doubt the  
Words in  them selves are n o t id e n tica l w ith  the  
Words o f th e  s ta tu te , because th e y  do n o t con- 
ta*n, a fte r  th e  w o rd  “  salvage,”  the  w ords “  to  the 
assurer; ”  b u t I  t h in k  the  w ords, w hen we come 

look  a t th e  n e x t clause, are p e rfe c tly  clear. 
¿f hen we read the  w hole  clause, i t  can o n ly  m ean, 
‘ w ith o u t bene fit o f sa lvage”  to  th e  in s u re r, “  b u t 

he (the in su re r) is to  pay loss on such p a rt as sha ll 
Dot a rr ive .”

T h a t b e ing  the  p o lic y , th ree  p o in ts  were made 
by. M r.  B en jam in . I  w i l l  take  the  second 
P ° in t f irs t ,  s im p ly  in  o rd e r to  dispose o f i t  
a4 once, because i t  does n o t arise in  th is  case. H e  
8ays th is  is n o t a p o lic y  b y  w h ich , u pon  the  face 

i t ,  any p roo f o f in te re s t is req u ire d . A n d  he 
®ays the  w o rd  “  in te re s t ”  is  used in  th e  po licy , 
because in  one p a r t  o f i t  i t  says, “ to  re tu rn  
s' 6d. fo r in te re s t by steam ers.”  W h e th e r th a t  

^ ° u ld  a ffec t the  m a tte r  i t  is n o t im p o rta n t to  
decide, fo r o u r decision does n o t proceed upon 
phe g ro u n d  th a t th e  p o lic y  is  one in  w h ich  the re  
18 e ith e r th e  existence o r absence o f a clause 
Bhow ing  th a t  th e  pa rties  are n o t to  have an in 
curable in te re s t o r  to  pay fo r an insu rab le  in 
terest. T he n  M r.  B e n ja m in  says th e  s ta tu te , as 

?s> is  in te n de d  to  a p p ly  in  te rm s  o n ly  to  
Jptitish ships, th a t is , to  ships be lo n g ing  to  “  H is  
r r a]es ty , o r an y  o f h is  subjects.”  H e  says 
;r*e s ta tu te  does n o t a p p ly  to  th is  case, because 
¡¡be sh ip  m ig h t have been e ith e r a B r it is h  o r a 
fo reign one.

h am o f op in ion  i t  is  w ith in  the words of 
j ^ t  s ta tu te . T he  w ords “  sh ip  ”  ^  ships, steam er 
A  steam ers ”  m ay in c lu d e  a B r it is h  sh ip , and 
^bD ld  c o n s titu te  a good p o lic y  upon  goods

ca rrie d  b y  a B r it is h  sh ip , as w e ll as b y  a 
fo re ig n  one. W h a t else is  th e  ob ject o r in te n t 
o f th is  p o licy  lo o k in g  a t th e  face o f i t  ? C le a rly  
to  g ive  th e  assured the  o p tio n  of b r in g in g  th e ir  
goods b y  an y  vessels, B r i t is h  o r fo re ig n . A n d  
th a t is w ith in  th e  m ean ing  o f th e  s ta tu te , and in  
e ffect w ith in  its  words. O the rw ise , th e  s ta tu te  
cou ld  easily be evaded. T he  genera l fo rm  o f 
language  used, “  every  such assurance sha ll be 
n u ll and vo id  to  a ll in te n ts  and  purposes,”  im p lie s  
th a t  the  p o lic y  sha ll be v o id  i f  i t  comes w ith in  
th e  p ro h ib it io n  o f the s ta tu te  ; and i t  appears to  
me th a t  a c o n tra c t w h ich  enables a person to  
in su re  goods e ith e r b y  B r it is h  o r fo re ign  ships is 
n o t the  less w ith in  th e  s ta tu te  because i t  m ay 
happen th a t the  goods m ay  come b y  a fo re ig n  
ship. Therefore, so fa r  as th a t p o in t is  concerned, 
i f  th e  p o lic y  is  open to  th a t cons tru c tio n , i t  does 
fa l l  w ith in  the  s ta tu te . A  B r i t is h  sh ip  is  n o t in  
any w ay e x c lu d e d ; in  fac t, th e  n a tio n a lity  o f 
th e  sh ip  w ou ld  to  some e x te n t depend upon  
th e  p o rt o f sh ipm en t. E ve n  i f  we were to  ho ld  
otherw ise, i t  w ou ld  o n ly  m ake M r. Cohen’s 
a rg u m e n t app licab le, nam ely, th a t  th e  act o f 
sh ip m e n t on board  a B r it is h  sh ip  v it ia te d  th e  
po licy .

T he  g re a t con test in  th is  case, how ever, is  
w he the r th e  words “  w ith o u t benefit o f salvage,”  
as used in  th is  po licy , are w ith in  th e  s ta tu te . 
W e  are o f op in io n  in  the  a ffirm a tive .

U p o n  th is  p o in t th e  f ir s t  question is, w h e th e r 
th e  w ords “  goods, m erchandise, o r e ffects ”  inc lude  
an insurance  on p ro fits . M r .  B e n ja m in  a t f ir s t  
a d m itte d  th a t  th e  cases o f S m ith  v . R eynolds  
(1 H . &  N . 221), Re M attos  v . N o r th  (3 M ar. L a w  
Cas. O.S. 141), and M o rtim e r  v . Broadw ood  (3 M a r. 
L a w  Cas. O .S. 229), have decided th a t  th e y  do. 
H e  a fte rw ards sought to  a rgue  th a t th e  f ir s t  tw o  
cases, n o t m e n tio n in g  th e  case o f Lucena  v. 
C raw fo rd  (2 B . &  P . N . B . 269), were n o t to  be 
taken  as sound decisions. Such a p ropos ition , how 
ever, we cannot accept. T he  decisions are those 
o f courts  of co n cu rre n t ju r is d ic tio n , and have 
been trea ted  as law . M o rtim e r  v . Broadwood  
was sought to  be d is tin g u ish ed  b y  re m a rk in g  
th a t i t  was a case o f an insurance upon goods 
to  a rr iv e  by  a p a rt ic u la r  s h ip ; and th a t, i f  
th e y  a rr ive d  b y  ano the r sh ip , the re  m ig h t be 
a salvage in  respect o f them . Then, th e  w ords 
“  w ith o u t benefit o f salvage ”  were assumed 
th ro u g h o u t to  mean to  th e  insu re rs , i f  n o t to  b o th  
p a rt ie s ; and th e  w ords “  b u t  to  pay loss on such 
p a rt as does n o t a rr iv e ,”  were said so to  q u a lify  
th e  clause “  w ith o u t benefit o f salvage ”  as to  take  
th e  case o u t o f th e  s ta tu te , because the  reason o f 
i t  cou ld  n o t app ly. F o r, i f  the  u n d e rw rite rs  o r  
in su re rs  were to  pay upon  Buch goods o n ly  as d id  
n o t a rr ive , th e re  w ou ld  be no ob ject in  th a t  c la u se ; 
and th e  w ords w ou ld  be redundan t, because the  
assured cou ld  o n ly  g e t in d e m n ity  fo r  th e ir  loss. 
T hey  cou ld  g e t o n ly  e ith e r th e  goods in  specie i f  
th e y  d id  a rr iv e , o r  such salvage as m ig h t a rr ive , o r 
else an in d e m n ity  fo r w h a t m ig h t be los t. T hey 
cou ld  no t ge t b o th  paym en t fro m  th e  u n d e rw rite rs , 
and also a benefit o f salvage, and so recover m ore 
th a n  an in d e m n ity — g e tt in g  th e  goods, i f  th e  
insu rance  is  on goods, o r  th e  p ro fits , i f  i t  is  on 
p ro fits , and also paym e n t from  the  u n d e rw rite rs .
'  The  s ta tu te  p ro h ib its  a l l  po lic ies by  w ay o f 
o-aming o r w agering , and po lic ies  w h ich  are 
w ith o u t benefit o f salvage to  th e  insu re rs  are o f 
th a t descrip tion , because th e  assured can, by  th e ir
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means, get m ore th a n  an in d e m n ity . N o  doubt 
i t  also in tended to  o b lite ra te  a clause w h ich  had 
been found  in ju r io u s  and inequ itab le  in  its  opera
tio n  ; and, fo r  th a t purpose, i t  enacts th a t  no 
p o licy  sha ll con ta in  such a clause. W e  cannot 
ge t o u t o f th a t unam b iguous enactm ent, because 
we th in k  th a t in  a p a rt ic u la r  case ha rdsh ip  w ou ld  
arise. A s  to  the  w ords  o f th e  p o lic y  th e m 
selves : “  w a rran ted  free  fro m  a ll average ”  means 
th a t  th e  u n d e rw rite rs  have o n ly  to  pay where 
th e re  is e ith e r  a to ta l loss, o r a co n s tru c tive  to ta l
loss. W he re  th e re  is a co n s tru c tive  to ta l loss, 
and  the re  is salvage, the  salvage goes to  the  u n d e r
w r ite rs . They pay upon the  whole loss, and they  
take  w ha tever is  saved. W h e re  the  w ords are 
“  w arran ted  free fro m  a ll average, and w ith o u t 
bene fit o f salvage ” — th a t is, as I  read i t ,  to  the  
in s u re r— there th e  u n d e rw r ite rs  w ou ld  have to  
pay fo r a to ta l loss, and w ou ld  no t ge t the  salvage, 
w h ich  w ou ld  go to  the  assured, w ho w ou ld  th e re 
fore g e t som e th ing  m ore th a n  an in d e m n ity , a case 
c le a rly  w ith in  th e  s ta tu te . The  words “ b u t  to  
pay loss upon such p a rt as sha ll n o t a r r iv e ”  p re 
sen t somo d iff ic u lty . I t  is c lear th a t th e  u n d e r
w r ite rs  w ou ld  have to  pay upon such goods as 
never a rr ive  a t a ll. B u t take  the case o f ce rta in  
goods a r r iv in g  by the  vessels in  w h ich  th e y  are 
expected to  a rr iv e  in  specie, and in  a saleable 
state, they w o u ld  n o t have to  pay upon  them . 
Then suppose p a rt o f the  goods are a pparen tly
lo s t, so th a t the  u n d e rw rite rs  pay upon  them , b u t 
th e y  a fte rw a rds  ge t in to  the  hands of the  persons 
to  w hom  th e y  belong, tw o  questions w ou ld  
a r is e : F irs t,  w o u ld  the  u n d e rw r ite rs  be e n tit le d  
to  recover back th e  m oney pa id  upon those goods ? 
and then, w h a t w ou ld  be th e  effect o f the  w ords 
used in  th is  po licy  ? W o u ld  the  u n d e rw rite rs  
have a r ig h t  to  recover th e ir  m oney o n ly  upon 
such goods as a rr ive d  in  specie, o r  upon such 
goods and damaged goods alsop W o u ld  they  
have a r ig h t  to  recover p ro  ian to  upon a ll P S u p 
pos ing  th e y  m ig h t recover on a ll, the re  m ig h t 
be a Bomewhat d if f ic u lt  question, because, i f  th e y  
are  to  recover on a ll ( ta k in g  away th e  words 
“  w ith o u t benefit o f salvage ” ), how can the w ords 
“  w a rra n te d  free  fro m  a ll average ”  be construed  
co n s is te n tly  w ith  the  words “  to  pay loss upon 
such p a rt as sha ll no t a rr iv e  P ”

The  in te rp re ta tio n  I  p u t  upon the  whole is th is  : 
th e  u n d e rw rite rs  are to  pay, n o t a to ta l loss upon 
th e  whole, b u t o n ly  upon such goods as sh a ll not 
a rr iv e  in  th e  co n d itio n  in  w h ich  they  are expected 
to  a rr ive  ; and th e n  th e  w ords “  w arran ted  free  
fro m  a ll average ”  w ou ld  a p p ly  to  such goods as 
d id  n o t a rr iv e  in  a damaged state. I  shou ld  be 
in c lin e d  to  go fu r th e r , and to  say th a t th e  w ords 
“  to  pay loss upon such p a rt as sha ll no t a r r iv e ”  
moan, to  pay n o t on such goods as sha ll never 
a rr iv e  in  any sense a t an y  tim e , b u t upon such 
goods as sha ll appear to  have been lo s t in  the 
o rd in a ry  way in  w hich persons w ou ld  con tem pla te  
such a loss, and do n o t mean th a t th e  u nder
w r ite rs  are to  be recouped because a t some 
subsequent period  some goods tu rn e d  up  w he ther 
damaged o r no t. T h a t co n s tru c tio n  seems to  me 
to  g ive  e ffect to  a l l  the  w ords. I f  i t  is  r ig h t  the 
s ta tu te  c le a rly  applies, because the  assured m ay 
get, n o t m ere ly  an in d e m n ity  from  th e  u n d e r
w r ite rs , b u t  a considerable p ro f it  i f  th e  goods 
them selves tu rn  up. H e  m ig h t ge t th e  whole 
va lue of h is goods, and th e  goods them selves. I f  
th is  co n s tru c tio n  is n o t r ig h t ,  and th e  under

w r ite rs  can recover th e ir  m oney a t some rem ote 
pe riod , i t  can o n ly  be b y  process o f law  ; and, n  
th e  assured be p ra c tic a lly  in so lve n t, th e  under
w r ite rs  w i l l  ge t v e ry  l i t t le  good b y  such means. 
The  s ta tu te  m ay have been in tended  to  prevent 
th is , and to  enact th a t, w here  th e  u n d e rw rite rs  
have fu l ly  pa id , they  are to  g e t w ha teve r benefit 
m ay arise a t once, instead o f in  a c irc u ito u s  way. 
W h a t I  have said h ith e rto  has re la te d  to  an in 
surance on goods.

M r. B e n ja m in  a rgued  th a t th e re  is  no such 
th in g  as a salvage on p r o f i t ; b u t th a t con ten tion  
is incons is ten t w ith  th e  case o f M o rtim e r  v . Broad- 
wood  (3 M a r. L a w  Cas. O.S. 229). T he  w o ids  are 
n o t “  w ith o u t sa lvage,”  th a t is, a p p ly in g  o n ly  t® 
salvage in  specie, b u t “  w ith o u t benefit o f salvage. 
N o  d o u b t p a rtie s  m ay get the  benefit o f salvage 
in  a case o f th is  so rt, fo r, i f  goods to  a rr iv e  are 
so ld a t a p ro f it ,  and are  los t, b u t a fte rw a rd s  a rrive  
th e re  w ou ld  be a benefit o f salvage to  th e  pa rty  
in to  whose hands they  come, th o u g h  o f course 
th e y  m ig h t a rr iv e  in  such a state th a t the re  could 
be no p ro fit .  T he  o b je c t o f th e  s ta tu te  equally 
applies to  an insurance  on p ro fits . T he  case of 
M o rtim e r  v. Broadw ood  decided th a t p o in t. Tha t 
be ing  so, the  p o lic y  is c le a rly  w ith in  th e  A c t ;  
and I  shou ld  have been in c lin e d  to have based m y 
decision upon  th a t  g ro u n d  alone. I t  is d if f ic u lt  to 
exhaust th e  subject. O th e r con tingenc ies  may 
a ris e ; M r. Cohen has m entioned  several. In  the 
case o f Lozano  v . Janson  (2 E . &  E . 170), w hich 
was a case o f recapture, th e  ju d g m e n t o f the C ourt 
o f Queen’s Bench was ove rru led  b y  th e  P r iv y  
C ounc il. I t  was the re  decided th a t th e  under
w r ite rs  were n o t bound to  pay, because th e  ship 
had n o t been a la w fu l cap ture . I t  does n o t seeni 
to  me th a t th a t case supports  th e  a rg u m e n t th a t 
the  u n d e rw r ite rs , w ho  have pa id  as fo r  a to ta l 
loss, can a t a ll tim es recover frag m e n ts  o f  th e ir  
paym ents on frag m e n ts  o f the  goods a r r iv in g  aC 
d iffe re n t tim es.

E v e ry th in g  1 have said w ith  rega rd  to  an in 
surance on p ro fits  applies equa lly  to  an insurance 
on com m ission, o n ly  perhaps in  a less degree.

T here  is o n ly  one o th e r p o in t as to  the re tu rn  of 
th e  p re m iu m . I d o  n o t l ik e  to  la y d o w n  general 
p rin c ip le s , w h ich  m ig h t  in  some cases be inapph" 
c a b le ; the re fo re  I  do n o t say th a t no case m ig n 6 
arise  w here th e  p re m iu m  m ig h t be returnable- 
B u t  here the  p re m iu m  is pa id  upon the  contract 
w h ich  I  h o ld  to  be n u ll and vo id . W h e re  there 
was no b lam e on e ith e r p a r ty  th e  p re m iu m  m ige6 
have to  be re tu rn e d ; b u t in  th is  case bo th  parties 
are equa lly  to  blame, and, in  m y  op in io n , the 
assured are n o t e n tit le d  to  repaym en t.

L in d ley , J.— I  am of the  same op in ion , and Wi“ 
sta te  b r ie fly  m y  reasons.

W h a t we have to  do is, f ir s t ,  to  under
s tand  the  p o licy  and the  s ta tu te , and then 
a p p ly  th e  one to  the  o the r. I f  we exainic® 
th e  p o licy  w e sha ll see th a t  i t  is  on “
^  sh ips,”  w h ich  expression obv io u s ly  includeBi 
a t least, an E n g lis h  sh ip , th o u g h  no n a tio n a lty  18 
specified. I t  is then  on e ith e r E n g lis h  o r fo re ign 
ships. I t  seems to  me, there fo re , th a t there 1 
n o th in g  in  M r.  B e n ja m in ’s f ir s t  po in t.

Then, as to  th e  question o f p ro fits  on goods. 1 0 
the  reasons g ive n  b y  m y b ro th e r G rove, and a|s 
fo r  those g iven  by  M r. Cohen, w h ich  I  adopt UP°P 
th is  p o in t, I  do n o t th in k  the  p o licy  can be d iv ide 
in to  tw o , nam ely, one on p ro fits  and ano ther o
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com m ission. B y  so d o in g  n e ith e r p a rty  w ou ld  
ga in  a n y th in g . I t  is tru e  th a t the re  is no actua l 
decision th a t th is  s ta tu te  applies to  po lic ies on 
com m ission ; b u t, i f  we cou ld  s p lit  the  p o lic y  in to  
tw o, I  shou ld  h o ld  th a t a p o licy  on com m ission 
Would have to  fo llo w  th e  fa te  of a p o licy  on p ro fits .

N e x t we have th e  w ords upon w h ich  e v e ry th in g  
tu rn s , “  w a rran ted  free fro m  a ll average, and w ith -  
cu t b e n e fit o f salvage, b u t  to  pay loss upon such 
P urt as does n o t a rr ive .”  W h a t do those words 
[Uean? T hree  po in ts  are made : W a rra n te d  free 
from  a ll average,”  means th a t th e  u n d e rw r ite r  
18 n o t to  pay fo r  an average loss— th a t one 
understands p e rfe c tly  w e l l ; “  w ith o u t b e n e fit or’ 
sa lvage”  means ( if  i t  means a n y th in g ) th a t  i f  
fhere  can be any salvage the  u n d e rw r ite r  is n o t 

have i t .  Then th e  o th e r w ords “  b u t to  pay 
loss upon such p a r t  as does no t a rr iv e ,”  are sub 
je c t to  an obse rva tion  c le a rly  in te llig ib le , th o u g h  
there  is  an e lem ent w h ich  is le f t  in  doubt, and to  
Which I  w i l l  a llude  he rea fte r. L e t  us see w h a t we 
cave to  deal w ith . W e  have a p o licy  o f insurance 
co n ta in ing  the  w ords “  w ith o u t benefit o f salvage.”  
We are asked to  s tr ik e  them  o u t because they  
uave, i t  is said, no p a rtic u la r  m eaning. B u t upon 
What p r in c ip le  can we do th a t?  H e re  is a con
tra c t w h ich , upon  th e  face o f i t ,  is ille g a l, and one 
c l th e  pa rties  to  i t  asks us to  s tr ik e  o u t th e  words 
ren d e rin g  i t  so. I f  th e y  had no m ean ing  a t a ll, 
fh a t m ig h t be done. I f  i t  cou ld  be p roved  th a t 
the w ords were inse rted  by m is take  th a t m ig h t be 
Done. B u t  I  am  n o t sa tis fied  th a t e ith e r case is 
capable o f p roo f, and I  th in k  I  can show th a t the  
Words were inse rte d  fo r a purpose. I  agree w ith  
■“ t r .  C hanne ll th a t th e  m ere fa c t th a t you fin d  in  
? Policy th e  w ords “ w ith o u t benefit o f sa lvage”  
18 n o t su ffic ien t to  render i t  vo id . B u t here the 
Parties a ll m eant, i f  they  m eant a n y th in g , w h a t 
they have  said. W e  have, there fo re , a p o lic y  on 
P rofits  w ith o u t benefit o f salvage, w h ich  is a case 
covered by a u th o r ity , fo r  the cases c ited  pre-sup- 
P°se th a t  th e  s ta tu te  app lies to  po lic ies on p ro fits , 
and th a t the re  m ay be salvage o f p ro fits .

N ow , i t  is sough t to  d is tin g u is h  th is  case from  
Jhose w h ich  have been c ited , heeause i t  contains 
the words “  b u t to  pay loss upon such p a rt as does 
Dot a rr iv e .”  L e a v in g  ou t, fo r  th e  m om ent, th e  
Words “  w ith o u t benefit o f salvage,”  w h a t is the  
true  cons tru c tio n  o f th e  p o licy  ? O r, in  o th e r 
Words w ha t are th e  u n d e rw rite rs  to  pay upon P 
t  th in k  i t  moans th a t  they  are to  pay o n ly  in  re 
spect o f p ro fits  on goods w h ich  do n o t a rr ive . 
jD t  when is  th is  paym en t to  be made ? W e  are 

. t  to  answ er th a t  question upon genera l p r in -  
ciplcs. L o o k in g  a t th e  p o lic y  from  th a t p o in t o f 
Hew, I  apprehend th a t  the  paym ents m u s t be made 
at  th e  tim e  a t w h ich  such paym ents are u su a lly  
Dtude in  transactions of th is  k in d . T he  question of 
a rr iv a l o r n o n -a rriva l m u s t be de term ined  w ith  re fe r- 
®Dce to  th a t tim e , and  n o t to  some subsequent tim e . 

1 the  goods have a rr iv e d  a t th a t tim e  paym en t is 
ot to  be m ade; i f  th e y  have n o t a rr ive d  at the usua l 
Dsiness tim e , then  paym en t m u s t be made fo r 
hose w h ich  have n o t a rr ive d , and those on ly . 

TyCw, suppose paym en t to  have been so made, can 
° e contended th a t, i f  goods subsequently  a rr ive , 

Dy o f th e  m oney is  to  be re tu rn e d ?  I  see no 
icga l o r equ itab le  p r in c ip le  fo r  such a con ten tion . 

" 18 n o t a question  o f m is take . T he  paym en t is 
c t made upon th e  suppos ition  th a t  the  goods 

Wul never a rr ive . T here  is  n o t a m u tu a l m is- 
ahe o f th e  parties , n o r, as in  Lozano  v . Janson

(2 E . &  E . 170), a m is take  o f the co u rt, fo r  
the re  th e  c o u rt proceeded upon th e  m is take  
th a t an ac tua l condem nation had passed. I f  
the re  is  salvage the  po licy  says i t  is n o t to  go to  
th e  u n d e rw rite rs , and so th e  s ta tu te  applies. I  
shou ld  be ve ry  slow to  believe th a t  business men 
lik e  u n d e rw rite rs , and persons e ffec ting  po lic ies, 
d e libe ra te ly  p u t in  w ords of th is  k in d  w h ich  had no 
m eaning. I  th in k  I  see th e  m ean ing  p la in ly  
enough, th o u g h  perhaps I  do n o t see e v e ry th in g . 
T h is  is an open po licy , and i f  the  sh ip  declared on 
were fo re ig n , th e  words “ w ith o u t benefit o f sa l
vage ”  m ig h t have some e ffe c t; and i t  s tr ikes  m e 
b o th  parties knew  th is . There  is, a t a ll events, a 
com b ina tion  of c ircum stances under w h ich  these 
w ords w ould  have a m ean ing  and rende r the po licy  
ille g a l i f  the  c o u rt should ta ke  the  v iew  th a t its  
le g a lity  o r o therw ise depended on the  decla ra tion , 
in  w h ich  la t te r  even t th e  c o u rt m ig h t be app lied  
to  to  s tr ik e  them  out. T h a t v ie w  is, to  say the  
least, a possib le one. H o w eve r th a t m ay be, 
accord ing  to  the p rinc ip les  la id  down in  the  case o f 
M u rp h y  v. B e ll (4 B in g . 567), w here the  p o licy  was 
one of “  in te re s t o r  no in te re s t,”  I  come to  the  con
c lus ion  th a t th is  p o licy  is  n u ll and vo id  w ith in  th e  
m ean ing  of th e  sta tu te .

L a s tly , can th e  p re m iu m s be recovered back ? 
I f  I  am  r ig h t  th a t  the  po licy  is an ille g a l one, there  
is  no d oub t w ha te ve r about i t .  A n d  i f  th e  tru e  
co n s tru c tio n  o f the  po licy  is th a t  i t  m ay be lega l o r 
il le g a l accord ing  to  the  use m ade o f i t ,  then  i t  
became ille g a l by th e  act ot th e  p la in tiffs , and n o t 
by  th a t o f the  u n d e rw rite rs . I  d o u b t w he the r 
th e  la t te r  is th e  tru e  v iew . I  p re fe r th e  f ir s t  
one.

I  th in k  the  f ir s t  tw o  questions o u g h t to  be 
answered in  fa v o u r o f  th e  defendants.

Judgm ent f o r  the defendants. 

S o lic ito r  fo r  the p la in tiffs , J. Rae.
S o lic ito rs  fo r the  defendants, F lu x  and Co.

M onday, June  11, 1877.
(B e fo re  L o rd  C o l e r id g e , C.J., and D e n m a n , J.)

B a y l e y  a n d  o th e r s  v. C h a d w ic k ,

F a m in g  o f commission— P rox im ate  cause— “  I n  
consequence of.”

A. employed B . to sell a  sh ip , and agreed th a t i f  a  
sale was effected to any person “  led to make such 
offer in  consequence o f ”  B .’s m ention o r pub lica 
tio n  o f  i t ,  B . should be p a id  a commission ■

H e ld  th a t B .ivas  entitled  to h is commission, a lthough  
ne ither the purchaser n o r his agent had seen
B . ’s p u b lica tio n , as he had been led to make an  
offer by hea ring  o f  it .

T h e  p laintiffs in  this ease were ship auctioneers, 
and the defendant employed them  to sell by public 
auction or otherwise the Bteamship Bessemer. I t  
was agreed that i f  the ship was not sold b y  
auction, but a sale was subsequently effected “ to 
any person or firm  introduced by ” the plaintiffs, 
“ or led to make such offer in consequence o f” 
plaintiffs’ “ mention or publication of the ship for 
auction purposes,” the p lain tiffs should be paid a 
commission of one per cent, on the purchase- 
money. A t  the tria l, Lord  Coleridge, C.J., ruled  
that these words included a sale which was the 
indirect consequence of advertisements published 
by the plaintiffs for auction purposes. The  

! evidence showed that, though the purchaser must
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have made h is  o ffe r th ro u g h  he a rin g  o f th e  adver
tise m e n t, n e ith e r he n o r h is  agent had them selves 
seen i t .  The  ju r y  fo u nd  fo r  th e  p la in tif fs .

A  ru le  fo r  a new t r ia l  on the  g ro u n d  o f m is 
d ire c tio n  h a v in g  been obtained, E d w yn  Jones now  
showed cause.

R e id , in  su p p o rt o f th e  ru le . The  L o rd  C h ie f 
Jus tice  was w ro ng  in  d ire c tin g  th e  ju r y  th a t  the 
p la in t i f f  w ou ld  be e n tit le d  to  recover, a lth o ug h  
th e  purchase was o n ly  an in d ire c t consequence o f 
the  adve rtisem ents . Causa p ro x im a , non  remota, 
spectatur is a m ax im  th a t  the  co u rt w i l l  a p p ly  in  
oons tru ing  a ll contracts. H e  c ited

Oibson v. Crick, 31 L. J. 304, E r . ;
Ionides v. Universal M arine Assurance Company, 

14 C. B., N . S., 259; 32 L. J. 170, C. P.
D enman, J .— I  am  o f op in io n  th a t th is  ru le  

shou ld  be d ischarged. T he  w ords o f th e  con trac t 
are p e cu lia r and do n o t enable th e  c o u rt to  ascer
ta in  ve ry  accu ra te ly  w ha t th e  pa rties  contem plated. 
T he  question, is  w h e th e r th e  L o rd  C h ie f Justice  
was w ro n g  in  r u l in g  th a t the re  was evidence to  go 
to  th e  ju r y  on the question  w he ther th e  purchaser 
o f th e  sh ip  was led  to  m ake th e  o ffe r th a t he d id  
m ake in  consequence o f the  p u b lica tio n  o f adve r
tisem en ts  by  the  p la in t if f .  I t  appears to  me th a t 
th e  v e ry  able a rg u m e n t o f  M r.  R e id  fa iled  to  show 
any lega l necessity fo r  c o n s tru in g  th e  w ords in  
th e  m anner he suggested. T he  w ords “  in  conse
quence o f ”  are v e ry  la rge  w ords, and I  th in k  are 
a m p ly  su ffic ien t to  inc lude  in d ire c t as w e ll as 
d ire c t consequence. T he  person w ho made the 
o ffe r cou ld  n o t have done so unless he had in  some 
w ay become aware th a t  th e  sh ip  was fo r  s a le ; and 
i f  he became aware o f i t  th ro u g h  th is  adve rtise 
m e n t h a v in g  been seen b y  someone else, i t  w ou ld  
be fa r  too n a rro w  a co n s tru c tio n  to ho ld  th a t the 
o ffe r was n o t made in  consequence o f th e  p u b lica 
t io n  o f the  advertisem ent. M r. R e id  a rgued th a t  
th e  w o rd  “  le d  ”  re q u ire d  th a t  the  person m a k in g  
th e  o ffe r shou ld  be a c tu a lly  seised w ith  personal 
know lege . B a t  th a t also appears to  m e to  be 
p u t t in g  too n a rro w  a cons truc tion  on th e  w ords of 
th is  agreem ent. I  th in k  i t  is  unnecessary th a t  the 
p u b lic a tio n  shou ld  have been a c tu a lly  seen b y  the  
purchaser o r  h is a g e n t; and th a t  i f  th e  ju r y  
cou ld  reasonably f in d  th a t  the  o ffe r w o u ld  never 
have been made b u t fo r  th e  p u b lic a tio n  fo r  auction  
purposes, th a t is su ffic ie n t to  e n t it le  the  p la in t if f  
to  recove r under th is  agreem ent. The  cases c ite d  
b y  M r .  R e id  do n o t assist us in  th is  case. The  
f ir s t  tu rn s  on q u ite  d iffe re n t words, and the o th e r 
is  a m arine  insurance  case, and also q u ite  d iffe re n t. 
A  case m ore lik e  th e  presen t than  e ith e r o f those 
c ite d  is M anse ll v. Clements (L . Rep. 9 C. P . 139). 
Oases, however, do n o t h e lp  us in  th is  question. 
A l l  th a t we have to say is  w h e th e r the re  was 
evidence to  go to  the  ju r y  th a t the  purchaser was 
induced to  m ake h is o ffe r b y  th e  p u b lica tio n  fo r  
auc tio n  purposes. I  th in k  th is  was p u re ly  a case 
fo r  the  ju r y ,  and th a t th e  ru le  shou ld  be d is 
charged.

L o rd  C o l e r id g e , C. J .— T w o  po in ts  are raised by 
th e  a rgu m e n t. F irs t ,  as to  th e  cons tru c tio n  o f 
th e  co n tra c t in  th is  case; secondly, as to  w he ther 
th e re  was evidence to  go to  th e  ju r y  th a t th e  sale 
was even th e  in d ire c t consequence o f th e  adve r
tisem en t. O n  th e  f ir s t  p o in t, I  he ld  a t the  t r ia l  
th a t “  any person led to  m ake such o ffe r in  conse
quence o f p u b lica tio n ,”  was n o t lim ite d  to  a person 
m a k in g  an o ffe r in  consequence o f h is , pe rsona lly  
o r  b y  h is  agent, seeing th e  p u b lica tio n , b u t inc luded

th e  case of an o ffe r in  consequence o f th e  person 
o ffe r in g  o r h is  agent hea rin g  o f th e  p u b lic a tio n . 
U p o n  considera tion , I  am  unable  to  see th a t I  was 
w ro n g . Looked  a t fa ir ly ,  “  in  consequence of 
m u s t in c lu d e  in d ire c t as w e ll as d ire c t consequence. 
T h a t m ay m ake th e  co n tra c t an in d is c re e t one, but 
th a t  does n o t a ffeot th e  question. B y  th e  very 
co lloca tion  o f th e  w ords  in  th is  c o n tra c t i t  seems 
to  be reasonably c lear th a t  th e  pa rties  d id  in tend 
v e ry  in d ire c t consequence indeed, The  most 
n a rro w  co n s tru c tio n  o f the  w o rds  w ou ld  make 
th is  parag raph  p ro v id e  fo r  th e  paym en t o f com- 
m iss ion  a t a tim e  when, in  o rd in a ry  cases, all 
c la im  to  i t  w ou ld  have ceased. I  agree w ith  my 
b ro th e r D enm an th a t  the  cases c ite d  are n o t W 
p o in t. The  o th e r question  is  w h e th e r the re  was 
any evidence to  go to  th e  ju r y  th a t  th is  advertise
m en t fo r  auction  purposes d id  in d ire c t ly  lead to 
th e  o ffe r th a t  re su lte d  in  a purchase. I  am m 
op in io n  th a t  the re  was, and th a t th is  ru le  should 
be d ischarged . R u le  discharged•

S o lic ito rs  fo r  th e  p la in tif fs , Lowless an d  Co.
S o lic ito r  fo r  th e  defendant, Chambers.

E X C H E Q U E R  D IV IS IO N .
Reported by H. ¥.  D ic ken s , Esq,, Barrister-at-Law.

Wednesday, June  13, 1877.
G e n e r a l  S t e a m  N a v ig a t io n  C o m p a n y  v . L ondon 

a n d  E d in b u r g h  S h ip p in g  C o m p a n y . 

P ractice— Costs— C o llis io n — Defence o f  compulsory 
p ilo ta g e — O rder L V .  ,

I n  a n  ac tion  by the p la in tif f 's  f o r  damages sustained  
by th e ir sh ip  in  a  co llis io n  w ith  the defendants 
ship, the defendants set up the defence, among 
others, th a t th e ir  sh ip a t the tim e o f  the c o llis ion 
was by compulsion o f  la w  u n d e r the charge o f a 
p ilo t. Upon th is  defence they succeeded and  
obtained judgm en t. N o  a p p lica tio n  as to costs 
was made a t the t r ia l ,  but the p la in t if fs  a fte r• 
w ards app lied  to the cou rt u n d e r O rder L V - ,  
a n  order to deprive the defendants o f  costs on the 
ground th a t fo rm e r ly  in  the H ig h  C ourt o f A » ' 
m ira lty  an d  in  the present Probate, Divorce, 
and  A d m ira lty  D iv is io n  the p ractice  was and 
is  u n ifo rm  to d isa llo w  the defendant costs ^  
cases where he succeeds in  the defence o f  corn' 
p u ls o ry  p ilo tage alone, i f  besides th a t he has 
ra ised other defences.

H e ld , w ith o u t decid ing whether the cou rt had powet 
under O rder L V .  to make an  order as to costs a 
a ll,  th a t the p ractice  o f  the A d m ira lty  D iv is ’l °n. 
app lied  to cases in  th a t D iv is io n  alone, an d  coutd 
no t upset the genera l and  w ell-established  
th a t the successful p a r ty  is  entitled  to his costs. 

P e r Huddleston. B .— The court has pow er to m d*6 
such an order.

A c t io n  b y  th e  p la in t if f ’s w ho were ow ners of 
sh ip  Florence, aga ins t the  defendants, the  owner 
o f th e  M a rm io n , to  recover damages fo r  in ju ry  
susta ined by the  F lorence  th ro u g h  be ing  ru n  down 
w h ile  a t anchor by  the  de fendan ts ’ sh ip . The  M a r'. 
m ion  a t th e  tim e  of the  co llis ion  was in  charge 0 
a p ilo t by  com pu ls ion  o f law . The  defendants 
den ied the  a lleged neg ligence, p leaded inevitabl 
acciden t, and also set up  the  defence o f c o m p u lsW  
p ilo tage. T he  cause was heard before K e lly ,  0 -£ j’ 
a t th e  s it t in g s  in  London , on th e  2nd June 187« 
when th e  ju r y  found  th a t th e  c o llis io n  was w hm v 
due to  th e  neg ligence  o f th e  p ilo t .  T he  ver(Hc
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Was th e reupon  entered fo r  th e  p la in tif fs , w ith  
leave to  th e  defendants to  m ove to  e n te r i t  fo r  
th e m ; and a ru le  was a fte rw ards made abso lu te  to  
en ter th e  v e rd ic t fo r  th e  defendants on th e  g ro u n d  
th a t the  p ilo t  by  whose neg ligence th e  co llis io n  
Was caused was co m p u lso rily  em ployed.

B u tt,  Q.C. and Webster, now  m oved fo r  an o rde r 
th a t the  defendants shou ld  have no costs of the  
cause.— T he  a p p lica tio n  is made u n d e r O rde r L Y .  
N o  a p p lica tio n  as to  costs was made a t th e  t r ia l,  
h u t th is  c o u rt has pow er to  m ake such an o rde r 
u nder th e  w ords “  o r  the  co u rt.”  T h a t th is  is  th e  
in te rp re ta tio n  o f th e  o rd e r is  clear. I n  th e  case of 
B ake r  v . Oakes (L .  Rep. 2 Q .B .D iv . 171 ; 35 L .  T . 
Hep. N . S. 671, 832), C o ckbu rn , C. J ., said, “  I f  th e  
aP plieation had been to  the  c o u rt its e lf, I  th in k  
the re  can be no d o u b t i t  w o u ld  have had pow er 
to  deal w ith  th e  costs.”  I f  i t  does n o t bear 
the  in te rp re ta tio n  we p u t upon i t ,  v iz ., th a t  th e  
c o u rt has a subs tan tive  and independen t pow er 
to  m ake an o rd e r as to  costs, then  we are d riv e n  
to  th e  in te rp re ta t io n  th a t  i t  means, “ The 
C o u rt o f A p p e a l.”  B u t th a t  cannot be th e  in 
te rp re ta tio n , as th e  A c t  says th e re  is to  be no 
aPpeal upon  a question  o f costs o n ly  w h ich  is  a 
•Hatter o f d isc re tion . T he  w ords “  o r  th e  c o u rt ”  
m us t e ith e r be w h o lly  unm ean ing  the re fo re , o r 
m ust bear th e  in te rp re ta tio n  we p u t upon them . 
A ssu m in g , the re fo re , th a t the  co u rt has p o w e r to  
make such an o rde r, th e  c ircum stances o f the case 
a re such as to  ju s t i f y  th e  c o u rt in  d o in g  so. 
I n  the  C o u rt of A d m ira lty  i t  has been th e  u n ifo rm  
p ractice  to  d isa llo w  the  de fendant h is  costs w here 
he succeeds so le ly  on the  defence o f com pu lso ry  
P ilotage, i f  besides th a t he raises o th e r defences. 
W hen th e  C o u rt o f A d m ira l ty  was a separate 

c o u rt th a t  p ractice  ex is ted  ; th a t c o u rt has now  
become a D iv is io n  o f th e  H ig h  C o u rt, and th e  
Appeal is  th e  same in  th a t  as in  o th e r d iv is ions. 
T he  C o u rt o f A ppea l has decided th a t  in  A d m ira lty  
causes, w here th e  de fendant succeeds on such a 
Plea, i t  w i l l  fo llo w  the  p ractice  of the  A d m ira lty  
“ ° u r t : ( The B ao iz , W e e k ly  N otes, A p r i l  28, 1877, 
P- 93 ; and seepost). T h a t, no doub t, o n ly  decides 
th a t in  proceedings in  A d m ira l ty  th e  C o u rt o f 
A ppea l w i l l  fo llow  th e  A d m ira lty  p ractice  in  th is  
fespect; b u t i t  w o u ld  be a g re a t inconvenience 
m a t the re  shou ld  be tw o  d is t in c t practices in  the  
d iv is io n s  o f the  H ig h  C o u rt.

M u rp h y , Q.C. fo r  th e  defendants, was n o t ca lled
upon.

K e l l y , C .B .— T h is  is  an app lica tio n  under 
L rd e r  L Y . ,  by  w h ich  th e  co u rt is  asked to  m ake 
aD o rd e r d e p riv in g  th e  defendants o f th e ir  costs on 
an issue o r  p lea in  an ac tion  fo r  co llis io n  on w h ic h  
they succeed, in  w h ich  th e  defence sot up  was 
m a t o f  com pu lso ry  p ilo ta g e  under th e  M erch a n t 
■“ h ip p in g  A c t. The  case was tr ie d  some tim e  
'a?o, and a t th e  t r ia l  I  entered th e  v e rd ic t fo r  th e  
P la in tiffs  on th a t defence, and leave to  the  defen
dants to  m ove to  en te r i t  fo r them . T h a t ru le  has 
“ ®en a rgued and has been made absolute, so th a t 
th e  v e rd ic t now  stands fo r  the  defendants.

N o w  O rd e r L V .  is  in  these te rm s : “ S ub jec t
0 the  p ro v is ions  oE the A c t,  th e  costs o f and 

m c id e n t to  a ll proceedings in  th e  H ig h  C o u rt 
?ha)l ^  ;n th e  d isc re tio n  o f th e  c o u r t : . . . 
P rovided th a t  w here an y  ac tion  o r  issue is 
tr ie d by a ju ry ,  the  costs sha ll fo llo w  th e  event, 
•mless upon  app lica tio n  made a t th e  t r ia l  fo r  
E°od cause shown, th e  ju d g e  before w hom  
fiHch a c tio n  o r  issue is  tr ie d , o r  th e  cou rt, sh a ll

o therw ise  o rde r.”  N o  app lica tion  was made to  
m e a t th e  t r ia l  to  m ake th is  o rde r d e p riv in g  the  
defendants o f costs in  th is  issue, no r has any been 
made, fo r  th e  reason th a t  none cou ld  be made w ith  
any effect since th e  t r ia l .  B u t i t  is contended 
th a t  th e  la t te r  w ords g ive  th is  c o u rt a substan 
t iv e  and independent pow er to  m ake th is  order, 
n o tw ith s ta n d in g  a n y th in g  th a t  m a y  o r m ay n o t 
have taken  place a t th e  t r ia l .  T h a t is undou b te d ly  
a question o f  g rea t im portance , and as fa r as I  
know , i t  is  one w h ich  has no t y e t been de term ined. 
B u t as I  do n o t th in k  I  am  bound in  th is  case to  
decide th a t question, and as I  th in k  i t  unneces
sary to  do so, I  fo rbear to  en te r fu r th e r  in to  the  
question. E o r th e  purpose o f th is  case I  assume 
th a t  th e  co u rt has pow er to  m ake such an order. 
A ss u m in g  th a t be so, then , w h a t are the grounds 
on w h ich  we are asked to  make th is  o rder.

T he  law  fo r  cen turies  has been th a t  w here a p la in 
t i f f  o r defendant succeeds in  an action  and ob ta ins  a 
v e rd ic t, he is e n tit le d  to  costs as a m a tte r  o f course, 
unless he is  dep rive d  o f th e m  b y  some A c t  of 
P a rliam en t. T h a t is s t i l l  the  law , and th a t m u s t 
p re va il in  th is  case, unless the  defendants can 
be dep rived  o f costs under th is  ru le . N o w  we 
o u g h t n o t to , n o r can we m ake an o rd e r d e p riv 
in g  th e  defendants o f th e ir  costs w ith o u t good 
cause shown. W h a t is th e  cause show n in  th is  
case ? I t  is s im p ly  th is  : th a t i t  was a p ractice  o f 
th e  A d m ira lty  C o u rt w h ile  i t  exis ted  as a sepa
ra te  co u rt, and is  now  a p ractice  o f th e  Probate, 
D ivorce , and A d m ira lty  D iv is io n  in  cases o f co l
lis io n  in  w h ich  the c o llis io n  has been occasioned 
b y  a sh ip  u n d e r the  com m and o f a com pu lso ry  
p ilo t, w here th a t defence is  set up  w ith  o th e r de
fences and successfu lly  established by  the defen
dant, to  d isa llo w  the  de fendant h is costs o f such 
defence. I t  is u rged  upon  us th a t th e  C o u rt o f 
A p p e a l have a ffirm e d  th a t  p ractice  and have he ld  
th a t i t  is  to  p re v a il, and th a t we are, there fore , 
bound by  th a t decision to  make th is  order. W e 
are, in  fact, ca lled  upon to  accept th a t decision as 
a decision o f the  law  and p ractice  n o t o n ly  o f the  
P robate , A d m ira lty ,  and D ivo rce  D iv is io n , b u t as 
also dec id ing  th a t th e  p ractice  and the  law  o f th a t  
d iv is io n  is  to  be th e  la w  and p ractice  o f every  
o th e r d iv is io n  o f th e  H ig h  C ou rt. T h a t w ou ld  
be to  say th a t, because the p ractice  has p re va ile d  
in  the A d m ira lty  C ou rt, w h e th e r th a t  p ractice  be 
good o r  bad, i t  is  fo r  the  fu tu re  to  be th e  p ra c 
tice  o f every  d iv is io n . T h a t, however, is n o t so. 
I t  has n o th in g  to  do w ith  th e  p ractice  o r  law  o f 
o the r cou rts  a t W e s tm ins te r. I t  m ay be desir
able th a t  the  L e g is la tu re  shou ld  ass im ila te  the 
p ractice  and la w  in  th e  several cou rts  in  W e s t
m in s te r  H a ll,  and th a t  th e  p ractice  o f one shou ld  
be made conform able  to  the  p ractice  in  th e  o thers, 
b u t  i t  is  o n ly  by  the L e g is la tu re  th a t th a t can be 
effected. T h a t has been done b y  th e  L e g is la tu re  in  
re la tio n  to  cases o f co llis ion  I d any o f the  d iv is ions, 
w here i t  appears th a t bo th  ships are in  fa u lt, 
the  L e g is la tu re  enac ting  th a t in  such a case the 
damage shou ld  be d iv ided , w h ich  was the  o ld  
A d m ira lty  practice , b u t in  the practice  now  under 
considera tion th e  L e g is la tu re  have done no such 
th in g . W e  come back, then, to  the  question  
w h e th e r the re  is any g ro u n d  fo r  ou r m ak ing  
th is  order. N o th in g  has been u rged  as a reason 
fo r ou r do ing  so, except th a t  such is  th e  p ractice  o f 
th e  A d m ira lty  C o u rt, and is  the  decision o f the  
C o u rt o f A ppea l. I  repeat th a t  was an appeal 
fro m  th e  C o u rt o f A d m ira lty ,  o r ra th e r  th e  P ro -
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bate, D ivo rce , and  A d m ira lty  D iv is io n , and th a t 
is  no su ffic ien t reason. The  o n ly  o th e r cause 
shown was th a t p u t  b y  M r .  W ebste r, v iz ., th a t 
o th e r pleas and defences were raised, v iz ., 
a den ia l o f the  alleged negligence, &c. I f  th a t 
be so the  question  w h e th e r the defendants are 
e n t it le d  to  costs on these issues, on w h ich  the  
p la in tif fs  have succeeded, i t  w ou ld  be p rem atu re  to  
p ronounce  any op in ion , because, when the  case 
goes before th e  m aster fo r  taxa tion , i f  he refused 
to  a llow  the p la in t if fs  the  costs on these issues, 
a m o tio n  cou ld  be made to  rev iew  the  taxa tion .

F o r these reasons I  th in k  th is  app lica tion  shou ld  
be refused.

H u d d l e s t o n , B.— I  am o f the  same op in ion.
T he  app lica tion  is  one u n d e r O rde r L Y .  th a t  the  

de fendant shou ld  have no costs. One p o in t 
ra ised before us was th a t th e  co u rt had no power 
to  en te r in to  the  question a t a ll. I  do n o t e n te r
ta in  any d o u b t on th a t sub jec t, ne t on ly  fro m  the 
w ords  of th e  order, b u t fro m  decisions upon 
i t .  T he re  are tw o  tr ib u n a ls  w ho m ay m ake an 
o rd e r to  take  th e  case o u t o f the  o rd in a ry  ru le  as 
to  costs, th e  ju d g e  a t the  t r ia l and the c o u r t ; and 
w here the re  has been no o rd e r by  th e  judge , i t  is 
n o t th e  c o u rt npon appeal, b u t th e  c o u rt to  
w hom  th e  a p p lica tio n  m ay be made, and w h ich  
m ay decide i t  on th e  m erits . On th a t  I  can 
e n te rta in  no d oub t when I  read th e  case o f 
B a ke r  v . Oakes (L . Rep. 2 Q. B . D iv . 171), 
in  w h ich  th e  judges  construed the o rd e r in  
th a t  way. I n  the  course o f th e  a rg u m e n t B re tt ,  
J .A ., said, “ T he  om ission o f ‘ o r a ju d g e ’ 
was designed ly in tended  to  confine the  ju r is d ic tio n  
to  the  co u rt, w ho alone should have pow er, i f  the  
ju d g e  a t th e  t r ia l  made no o rder, to  deprive  a 
successful p a rty  o f w h a t was o therw ise  his abso
lu te  r ig h t  to  ccsts.”  A n d  C ockburn , C. J., in  h is 
ju d g m e n t, said, “  I f  th e  app lica tion  had been to  the  
co u rt itse lf, I  th in k  the re  can be no d o u b t i t  w ou ld  
have had pow er to  deal w ith  the  costs.”

W e  then  come to  the  question  w he the r M r. B u t t  
has shown su ffic ien t g ro u n d  to  in fluence  th is  co u rt 
in  its  d isc re tio n  to  depart fro m  th e  genera l ru le . 
H e  does n o t go on th e  m erits  o f the  case. H e  says 
th e re  is  a ru le  in v a ria b ly  adopted by the  A d m ira lty  
C o u rt th a t th e  defendant, u nder such c ircu m 
stances as those o f th e  present case, w ould , th o ug h  
successful, be deprived o f  costs. T h a t is a ru le  
p re v a ilin g  in  the  P robate, D ivo rce , and A d m ira lty  
D iv is io n  of the H ig h  C o u rt o f Justice , and as M r. 
W e b s te r p u t i t .  the  C o u rt o f A ppea l is a C o u rt of 
A p p e a l fro m  a ll five  d iv is io n s , and th a t C o u rt has 
decided th a t th e  practice  is in  fu tu re  to  be th a t  in  a ll 
cases o f co llis io n  in  w ha tever d iv is io n  i t  m ay be th is  
p ra c tice  is to  p reva il. I f  I  th o u g h t th a t th a t was 
re a lly  th e  decision, m uch  as I  shou ld  fee l d is in 
c lined  to  devia te  fro m  the  p rac tice  o f th is  and the 
o th e r d iv is ions, I  should fo llo w  it .  B u t  I  do no t 
th in k  th a t  is the  resu lt. I  unders tand  the  decision 
to  be th is . T he  M as te r o f the R o lls  said, as we 
unders tand , th a t  the  u n ive rsa l p ractice  in  the 
P roba te , D ivorce , and A d m ira lty  D iv is io n  is 
th a t  w h ich  i t  was before the J u d ic a tu re  A c t ,  th a t  
costs should n o t be g iven , i t  is conven ien t in  such 
cases th a t on appeal fro m  th a t d iv is io n  th a t  th a t 
p ractice  should p re va il, b u t he never la id  i t  down 
th a t  in  appeal fro m  o th e r d iv is io n s  th a t  was to  be 
so. T he  M as te r o f the  R o lls  said, as we ga the r 
fro m  th e  W e e k ly  N otes fo r  A p r i l  28, 1877, “ The  
ru le  acted on in  the  A d m ira lty  C o u rt in  cases lik e  
th e  p resen t was, th a t  w hen th e  owners o f a sh ip

were re lieved  fro m  l ia b i l i t y  on the  g ro u n d  o f coin 
p u lso ry  p ilo tage , no costs were g ive n  on e ith e r side, 
an d  th e  same ru le  o u g h t to  a p p ly  in  th e  C o u rt o 
A p p e a l.”  T h a t decision, th e n , is  n o t b in d in g  
upon u s ; the re  is  no reason w h y  we shou ld  depar 
fro m  the  ru le  o f p ractice  th a t the  successful p a rty  
is e n tit le d  to  h is  costs, and th is  a p p lica tio n  m u s t  
the re fo re  be refused.

A p p lic a tio n  refused. Leave to appea l was 
refused.

S o lic ito r  fo r  p la in t if f ,  W . B a tham .
S o lic ito r fo r  defendant, T. Cooper.

AMERICAN REPORTS.

U N IT E D  S T A T E S  S O U T H E R N  D IS T R IC T  
C O U R T  O F  N E W  Y O R K .

Eeported by B . D. B e n e d ic t , Proctor and Advocate in 
Admiralty.

T h e  B a r q u e  C a r l o t t a  ; B l is s  v. G o m e z  e t  a l - 

C h a rte r-p a rty  and b i l l  o f  la d in g —•Damage to carga 
— B a ts —Petro leum — Sale o f  cargo to a rr iv e  
P a rtie s —Rebate o f duties— Recoupment.

The barque C. was chartered in  N ew  Y o rk  by
G. and  A . to b rin g  a  cargo o f  f r w ' t f  rom  M ed ite r
ran e a n  ports to N ew  Y ork . The ch a rte r corl~, 
ta ined  th is  clause : “  I t  is understood th a t saw  
vessel is  now  bound to B arce lona w ith  a  cargo of 
refined petro leum  in  barre ls . Thence she shat 
proceed, im m ed ia te ly  a fte r discharge o f  ou tw ard  
cargo, to enter u pon  th is  charter. FesseZ to be 
cleared as custom ary previous to load ing  home
w a rd  cargo.”  The vessel made the o u tw a rd  voy~ 
age, and, hav ing  discharged her o u tw a rd  cargov 
was cleansed and fu m ig a te d  f o r  the purpose of  ̂
rem oving the scent o f  pe 'ro leum , an d  also ^°J 
k i l l in g  any ra ts . A fte r  th is  she took on b o a ra ft 
cargo o f  almonds a nd other f  ru its , and made the 
voyage under the charte r. A fte r  being a t sed 
some days, ra 's  were noticed on board, and  oV> 
discharge o f  the carga a t N ew  Y o rk  some o f the 
bags o f  a lm onds were fo u n d  to have been gnawed 
by rats. The vessel had on board on the voyage 
a  cat, an d  also a  ra t  te rr ie r. Other po rtions  of 
the cargo on discharge were fo u n d  to have beed 
damaged by contact w ith  petro leum , an d  other 
p o rtio n s  were scented w ith  petro leum . The ovine- 
o f  the vessel, B., f ile d  a lib e l aga ins t G. a n d  A., the 
charterers, to recover charte r money, and  G. and A ■ 
f i le d  a  lib e l aga inst the barque to recover th 
damage to the almonds. I t  appeared th a t pve 
vious to the f i l in g  o f  th e ir  lib e l, G. and A. had so 
the alm onds f o r  a  sound p rice , w h ich  had heen 
p a id  them in  f u l l .  I t  also appeared th a t they ha  ̂
made an  a p p lica tio n  to the G overnm ent f o r  a’ re. 
bate o f  duties on the alm onds by reason o f  thei^ 
damaged cond ition , and  had received such a  * ® 
bate. I n  the su it aga inst them to recover J" 
charte r money, G. an d  A . set up  the fa i lu r e  o f th 
barque to pe rfo rm  the charter, in  tha t no t on V 
was the cargo th a t was delivered damaged, bit 
ih a t some was not delivered. The cha rte r-pa r V 
contained no p rov is ion  f o r  the g iv in g  o f  b ills  1 
la d in g , bnt b ills  o f  la d in g  f o r  the a lm onds wer, 
given by the master to the shippers, who were t 
agents o f  the charterers, by w h ich  the almon  
were to be delivered to G. an d  A ., and  the libe l o} 
G. and  A . aga inst the barque was based on thes
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b ills  o f  la d in g . There was no exception o f  dam 
age by ra ts  in  the b i l l  o f  lad ing .

H e ld , lh a t the b ills  o f la d in g  m ust be taken to be 
the contract between the parties as f a r  as the 
damage by ra ts  was concerned.

T h a t the damage by ra ts  was no t a  p e r i l  o f  the 
sea, a nd  th a t i t  was not made to appear tha t 
the damage to the alm onds by ra 's  was a th in g  
aga inst w h ich i t  was im possible to g ua rd . ^

T h a t as to damage by petro leum  the prov is ions in  
the charte r m ust govern, and  th a t the effect o f  the 
clause about pe tro leum  w ou ld  be th a t i f  the vessel 
was cleansed in  the customary m anne r the barque 
should not be liab le  f o r  an y  damage resu lting  
fro m  the petroleum  cargo w h ich  she ca rried  o u t ; 
but th a t as i t  appeared tha t vessels were cleansed 
a lte r  c a rry in g  petroleum cargoes, so th a t the cargo 
subsequently ca rr ie d  showed no in d ic a tio n  o f  
being damaged by petroleum , the fa c t  th a t these 
alm onds showed such in ju r y  was evidence tha t 
the barque was not cleansed as customary.

T ha t 0 . and A . were en titled  to sue f o r  the damage to 
the a lm onds, n o tw ith s ta n d in g  th e ir  sale o f  them  
before a rr iv a l.

T ha t G. and  A. m ust give credit, as aga inst any c la im  
f o r  the damage to the cargo, f o r  an y  rebate o f duties  
received by reason o f  such damage.

T ha t the ow ner o f  the vessel was en titled  to a  decree 
f o r  the charter money, less the value o f  any cargo 
not de livered; a n d  tha t G .and  A . were en title d  to a  
decree aga inst the vessel f o r  an y  damage to the 
alm onds, less the rebate o f  duty.

B l a t c h f o r d , J .— W ill ia m  B liss , as ow ner of the  
barque C arlo tta , file d  a lib e l on the  13 th  Feb., 
1874, aga ins t R aphael M . Gomez and  D a n ie l "V. 
A rg u im b a n  to  recover the  am o u n t due on a 
W ritte n  ch a rte r o f the  barque C a rlo tta  to  th e  re 
spondents.

The  l ib e l alleges th a t  th e  vessel pe rfo rm ed  th e  
ch a rte r  in  a l l  respects and became e n tit le d  to  
receive the  ch a rte r m oney th e re in  specified, 
and th a t  1000 do lla rs , o r thereabouts, s t i l l  re 
m a in  due thereon. T he  c h a rte r-p a rty , w h ich  
was made a t N e w  Y o r k  on the  8 th  A u g u s t, 
1873, between the  agents o f the  ow ner of the  vessel, 
then  ly in g  a t N e w  Y o rk ,  and th e  said respondents, 
u n d e r th e  co -pa rtnersh ip  name o f Gomez and 
A rg u im b a n , charte rs  th e  vessel to  the  respondents 
“ fo r  a voyage fro m  tw o  p o rts  in  S pa in , between 
Barcelona and M alaga , bo th  in c lu s ive , and in 
c lu d in g  Iv ic a , to  N e w  Y o r k — ch a rte re rs  have p r i 
v ilege  also o f ta k in g  p a rt ca rgo  a t Barcelona, and 
then  u s ing  tw o  po rts  to  load  i f  re q u ire d —on the  
te rm s fo llo w in g .”  A m o n g  those te rm s are th e  pay
m en t b y  th e  cha rte re rs , as cha rte r-m oney, o f 2500 
do lla rs in  U n ite d  States c u rre n c y ; and  th a t  “ i t  is 
Understood th a t  said vessel is  now  bound  to  B a r 
celona, w ith  acargo  o f re fined  pe tro le u m  in  barre ls , 
thence she sha ll proceed im m e d ia te ly  a fte r d is 
charge  o f ou tw a rd  cargo to  e n te r upon  th is  ch a rte r 
— vessel to  be cleaned as cu s to m a ry  p rev ious to  
lo a d in g  hom eward, cargo.”

The  answ er o f Gomez and  A rg u im b a n  to  the 
Bbel o f B liss  was filed  on the  26 th  M arch , 1875. 
I t  a d m its  th e  execu tion  and con ten ts  o f the 
ch a rte r-p a rty , as set fo r th  in  th e  lib e l, and 
avers th a t  under said c h a rte r-p a rty  th e  respon
dents de live red  to  th e  m aste r o f the  vessel 
ce rta in  m erchandise in  ba rre ls , bales, and bags, 
f °  be tra n sp o rte d  to  the  p o rt o f N e w  Y o rk  
fro m  S p a in ; th a t such m erchandise was shipped 
and  rece ived on board o f said vessel u nder ce rta in
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b ills  of la d in g , w h ich  rec ite d  th a t said m erchand ise  
was received in  good o rder, and by w h ich  th e  
m aste r and ow ners o f th e  vessel p rom ised  to  d e liv e r  
th e  same to  th e  respondents a t th e  p o rt o f N e w  
Y o r k  in  th e  lik e  good o rde r and c o n d itio n  as re 
ceived, on paym en t o f fre ig h t  as th e re in  p rov id e d  •» 
and th a t th e  m asters and  employes o f said vessel 
took so l i t t le  and such bad care in  p u t t in g  said 
cargo on board  and in  s to r in g  i t  and in  a tte n d in g  
to  i t  w h ile  on board and w h ile  la n d in g  i t ,  th a t a 
la rge  p a r t  o f  said cargo was bad ly  s ta ined  b y  
pe tro leum  o r o th e r such substance, and also im 
pregnated  by th e  sm e ll a ris in g  th e re fro m , and thus  
rendered unm erchantab le , and m any o f the  bags 
and packages co n ta in ing  said m erchandise, and 
th e  con ten ts the reo f, were bad ly  eaten bv ra ts , o r 
o th e r v e rm in , and in  o th e r ways th e  said cargo  
was so bad ly damaged by th e  neg ligence  of said 
m asters and owners th a t  p a rt o f said cargo waB 
w h o lly  lo s t and o th e r p a rts  damaged to  th e  
am oun t a ltoge the r o f a t least 2000 do lla rs .

O n the 17 th  Feb. 1874, Gomez and A rg u im b a n  
file d  a lib e l aga inst th e  barque C arlo tta .

I t  alleges th a t  iu  N o v . 1873. the  said ba rque  
then  ly in g  in  the  p o rt o f  Tarragona, in  Spa in , and in  
o th e r ports , va rious pa rties  sh ipped on board o f 
he r va rious q u a n tit ie s  o f a lm onds, fo r w h ich  th e  
m aste r s igned b ills  o f la d in g , w h ich  a d m itte d  th e  
rece ip t o f the  goods on board in  good o rde r and 
w e ll cond itioned , and  b y  w h ich  he agreed to  ca rry  
the goods to  N e w  Y o r k  and the re  d e live r them  to  
Gomez and A rg u im b a n , w ith  ce rta in  excep tions 
in  th e  b ills  o f la d in g  spec ified ; th a t  the  said 
barque a rr iv e d  in  the p o r t  o f N e w  Y o r k  
and th e  lib e lla n ts  dem anded th e  d e live ry  o f 
said m erchandise to  them , b u t th e  em ployers 
o f  said barque took  so l i t t le  and such bad care, n o t  
o n ly  in  a tte n tio n  to  said vessel, b u t in  p u t t in g  
said cargo  on board, and in  s to w in g  i t  and in  th e  
care o f i t  w h ile  on board, and in  la n d in g  i t  in  
th e  p o rt o f N e w  Y o rk  and in  th e  care o f i t  a fte r  
i t  was landed, th a t  a la rg e  p a rt o f i t  was b a d ly  
s ta ined  by pe tro leum  o r Borne o th e r such sub
stance, and also im p re g n a ted  by the  sm e ll a r is in g  
th e re fro m , and th e  bags and con ten ts in  w h ich  
said cargo was de live re d  were dam aged b y  be ing  
eaten b y  ra ts , and a la rge  p a rt o f said cargo was 
w h o lly  lo s t to  th e  lib e lla n ts  o r o n ly  de live red  in  a 
dam aged cond ition , w hereby the  lib e lla n ts  w ere  
damaged to  th e  am o u n t o f 2000 d o lla rs  and u p 
w ards, and th a t  th e  lib e lla n ts  are ready to  pay 
sa id  fre ig h t  upon th e  p ro p e r d e liv e ry  o f said 
cargo. T he  lib e l prays a decree ag a in s t sa id  barque 
fo r  said damages.

T h e  answ er o f th e  ow ner o f the  ba rque  to  th e  
la s t nam ed l ib e l denies a ll  i ts  a llega tions  as to  
neg ligence and damage except th e  a lle g a tio n  
th a t  some o f the  bags w ere eaten and damaged 
b y  ra ts , and alleges th a t the lib e lla n ts  were 
the  cha rte re rs  o f th e  barque  u n d e r the  w r it te n  
ch a rte r before m entioned , and th a t a ll o f th e  said 
o-oods were p u t on board under sa id cha rte r, and 
th a t th e  n rov is ions of said ch a rte r and oE th e  
b il ls  o f la d in g  were in  a li th in g s  com p lied  w ith  on 
beha lf o f sa id barque, and any loss o r dam age o r 
in iu r y  to  said cargo was caused by p e rils  ex
cepted and w ith o u t any neg ligence o r fa u lt  on th e  
p a rt o f said b a rk .

I t  is  set up in  th e  answ er in  th e  m  personam  
s u it  th a t m any o f th e  bags and, packages co n ta in 
in g  th e  m erchandise and  th e  con ten ts  the reo f were 
bad ly eaten by ra ts  o r  o th e r ve rm in , and th a t

T he B arque Carlotta; B liss v . Gomez.
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such  in ju r y  ■was th e  re s u lt o f w a n t o f care on th e  
p a rt o f  th e  m aste r and em ployers o f the  vessel.

I n  th e  l ib e l aga ins t th e  vessel th e  a llega tion  
is  o n ly  o f damage by ra ts  to  bags and con ten ts 
o f  bags th ro u g h  w a n t o f care on th e  p a r t  o f th e  
em ployes o f th e  vessel.

O n th e  evidence a c la im  is  made fo r  loss b y  ra t 
damage, b y  th e  g n a w in g  b y  ra ts  o f holes in  some 
o f the  bags c o n ta in in g  alm onds in  th e  she ll, and 
b y  th e  e a tin g  o f some such a lm onds by ra ts , 
a n d  b y  th e  loss o f  o thers o f  such alm onds 
th ro u g h  holes gnawed in  such bags b y  ra ts .

I t  is  contended on th e  p a rt o f th e  consignees 
th a t  th e  vessel is  liab le  fo r  th e  damage b y  ra ts , 
because th e re  is  no excep tion  in  th e  c h a rte r-p a rty  
o r  th e  b i l l  o f la d in g  w h ich  can re lie ve  th e  vessel 
f ro m  l ia b i l i t y  fo r  such damage o c c u rr in g  d u rin g  
th e  voyage, th a t such damage is  n o t th e  act o f 
G od  n o r a p e r il o f th e  sea, and th a t th e  vessel is 
lia b le  in  th e  absence o f an excep ting  clause in  the  
co n tra c t.

F o r  th e  vessel i t  is  contended th a t  a c a rr ie r  is 
n o t  responsib le  fo r  damage fro m  n a tu ra l causes 
aga in s t w h ich  he is unable  to  gua rd , th a t i t  is  th e  
n a tu ra l tendency o f ra ts  to  gnaw, th a t  the  vessel 
was fu m ig a te d  before ta k in g  in  cargo, and had  on 
board  a cat and a ra t  te rr ie r ,  th a t  n o th in g  m ore 
co u ld  have been done, and th a t  th e  ra ts  were p ro 
b a b ly  b ro u g h t on board  in  th e  cargo.

The c h a rte r-p a rty  p rov ides th a t  th e  vessel sha ll 
be in  eve ry  w ay f it te d  fo r  th e  voyage, and speci
fie d  f r u i t  is a con tem pla ted  cargo. I t  contains 
no o th e r p ro v is ion s  w h ic h  re fe r to  damage to  
cargo , and no p ro v is ion  as to  th e  g iv in g  of 
b ills  o f  la d in g . I t  is  s igned b y  b o th  o f the  [p a r
tie s  to  i t .  T h re e  o f th e  fo u r  b i l ls  o f la d in g  
cove r a lm onds in  th e  she ll in  bags. One o f 
th e m  specifies 750 bags o f  so ft a lm onds in  th e  
she ll as received on board in  good cond i
tio n , and  th e  m aste r b y  i t  p rom ises and u n 
d e rtakes , “  God ta k in g  m e in  safety w ith  th e  
sa id  vessel to  the  said p o rt, to  d e live r in  the  
same te rm s ,”  T he  second specifies 425 bags and 
850 h a lf  bags o f so ft she ll a lm onds as sh ipped in  
good o rd e r and  w e ll cond itioned  in  and upon the  
vessel, and states th a t  th e y  are to  be de live red  in  
th e  lik e  good o rde r and w e ll cond itioned , “  the  
acts o f God, th e  k in g ’s enemies, fire , and a ll  and 
e v e ry  o th e r dangers and accidents o f th e  seas, 
r iv e rs , and n a v ig a tio n  o f w ha tever na tu re  and k in d  
soever, excepted.”  T he  th ird  specifies 157 bags of 
a lm onds as sh ipped in  good o rd e r and w e ll con
d itio n e d  on board the vessel, and states th a t  th e y  
are to  be de live red  in  l ik e  good o rde r and w e ll con
d it io n e d , “  th e  dangers o f th e  sea o n ly  excepted.”

I n  th e  case o f A y m a r  v . A sto r  (6 Oowen, 267) the 
ow ners  o f a vessel were sued fo r  damages sus
ta ined  b y  th e  ow ners o f goods shipped on board of 
i t  th ro u g h  th e  d e s tru c tio n  o f th e m  b y  ra ts . The 
b i l l  o f la d in g  s igned b y  the  m aste r stated th a t the 
goods w ere to  be de live red  in  good o rde r and w e ll 
cond itioned , “  the  dangers o f th e  seas ”  excepted. 
A t  th e  t r ia l  evidence was g ive n  on th e  question  
w h e th e r th e  vessel was p ru d e n tly  managed fo r  the  
a v o id in g  o f ra ts , o r  w h e th e r th e  m aste r had been 
n e g lig e n t in  th a t respect; b u tth e  c o u rt ch a rg e d th e  
ju ro rs  th a t th e  defendants were com m on ca rrie rs  
and  lia b le  as such fo r damage done, unless b y  th e  act 
o f  God o r th e  p e rils  o f the  sea, excepted in  th e  b i l l  o f 
la d in g , and th a t  damage b y  ra ts  was n o t a p e r il o f 
th e  sea. O n a w r i t  o f e rro r  th e  Suprem e C o u rt 
h e ld  th a t  th e  m aste r o f a vessel is  n o t responsib le,

l ik e  a com m on ca rr ie r, fo r a l l  losses, except th e y  
happen b y  th e  act o f God, o r th e  enemies o f the 
c o u n tr y ; and th a t i t  o u g h t to  have been sub
m it te d  to  th e  ju r y ,  w h e th e r th e  m aste r had used 
o rd in a ry  care and d ilig e n ce  in  c a rry in g  the  goods 
in  question. T h is  exception in  fa vo u r o f a c a rr ie r 
b y  w a te r is  repud ia ted  b y  th e  same co u rt in  
M c A rth u r  v. Sears  (21 W e n d e ll, 190), and th e  state
m e n t o f  th e  exception in  A y m a r  v. A sto r  is called 
a d ic tum . See also A lle n  v. Sewell (2 W end . 327.) In  
L a v e ro n i v. D ru ry  (8 E x . 166 : 22 L .  J. 2, E x.), 
in  1853 cheese was shipped in  a genera l sh ip , under 
b il ls  o f lad ing , w hereby th e  m aste r bound h im se lf 
to  d e live r th e  cheese free  fro m  damage, “  the  act 
o f  God, th e  Queen’s enemies, f ire  and  a ll and 
every  o th e r danger and  accidents o f the  seas, 
r iv e rs , and n a v ig a tio n ,”  &c., “ excepted.”  The 
cheese was eaten and  dam aged by ra ts  on the 
voyage. The  m as te r had tw o  cats on board, and i t  
was contended by th e  owners o f th e  vessel th a t i t  
was fo r  th e  ju r y  to  say w h e th e r the  keep ing  of 
th e  cats re lieved  th e  defendants from  th e  charge 
o f neg ligence. T he  cou rt, a t th e  t r ia l ,  he ld  th a t 
th e  question  Was n o t one fo r  th e  ju r y ,  and in 
s tru c te d  th e  ju r y  th a t damage b y  ra ts  was no t 
w ith in  the  excep tion  con ta ined  in  th e  b ills  of 
la d in g , and th a t i f  the  cheese had been eaten and 
damaged by ra ts  in  the course o f the  voyage, the 
defendants w ere liab le . O n a m o tio n  by the 
defendants fo r  a new  t r ia l  th e  C o u rt o f E xchequer 
sa id : “ W e  are o f o p in io n  th a t th is  d ire c tio n  was 
r ig h t .  B y  th e  law  o f E n g la n d , th e  m aste r and 
ow ne r o f a genera l sh ip  are com m on ca rrie rs  fo r 
h ire  and responsib le  as such. T h is , acco rd ing  to 
th e  w e ll-k n o w n  ru le , renders th e m  lia b le  fo r  every 
damage w h ic h  occurs d u r in g  th e  voyage, except 
th a t  caused by th e  act o f God and th e  Queen s 
enemies. T he y , however, a lm ost u n ive rsa lly  
receive goods u n d e r b ills  o f la d in g  s igned b y  the 
m a s te r ; and, in  such case, th e  l ia b i l i t y  depends 
u pon  and  is  governed b y  the  te rm s o f th e  b i l l  ° t 
la d in g , i t  be ing  th e  express co n tra c t between the 
pa rties , th e  ow ner o f the  goods on th e  one hand 
and the m aste r and ow ner o f th e  sh ip  on the 
o th e r.”  A s  to  the  exception in  th e  b il ls  o f la d in g  
th e  c o u rt said : “  T he  tru e  question  is, w hether 
damage b y  ra ts  fa lls  w ith in  th is  exception, and we 
are c le a rly  o f o p in io n  th a t  i t  does not. T he  on ly  
p a r t  o f th e  exception u n d e r w h ich  i t  poss ib ly  cou ld  
be contended to  fa ll,  is  as a danger o r  acc iden t ot 
th e  sea and n a v ig a tio n ; b u t th is , we th in k , 
inc ludes o n ly  a danger o r  accident o f th e  sea or 
n a v ig a tio n  p ro p e rly  so-called, nam e ly , one caused 
b y  the  v io lence o f th e  w inds and waves (a vis 
m a jo r)  a c tin g  upon a seaw orthy and substan tia l 
sh ip , and does n o t cover damage by ra ts , w h ich  is 
a k in d  o f d e s tru c tio n  n o t pecu lia r to  th e  sea o f 
n a v iga tion , o r  a r is in g  d ire c t ly  fro m  i t ,  b u t  one to 
w h ich  such a com m od ity  as cheeso is equa lly  liab le  in  
a warehouse on land  as in  a sh ip  a t sea.”  T he  court 
fu r th e r  said, th a t th e  o n ly  tru e  ru le  fo r  ascerta in
in g  w ith  accuracy and  ce rta in ty .th e  l ia b i l i t y  o f the 
m aste r and ow ner o f a genera l sh ip  is, “ tha t 
p r im a  fa c ie  he is  a com m on ca rrie r, b u t  th a t his 
re s p o n s ib ility  m ay be e ith e r en la rged  o r q u a li
fied  b y  th e  te rm s o f th e  b i l l  o f la d in g , i f  the re  he 
one, and th a t th e  question  w h e th e r the  defendant 
is  lia b le  o r n o t is to  be ascerta ined b y  the  term s 
o f  th is  docum ent, when i t  ex is ts .”  I n  th e  case ot 
The Fam e, in  th is  co u rt, in  1861, a vessel was 
lib e lle d  to  recover fo r  th e  damages susta ined by 
th e  loss o f p a r t  o f  a cargo o f coffee fro m  R l °
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Jane iro , b y  th e  g n a w in g  o f the  packages by ra ts , 
on th e  voyage. T he  coffee was ca rried  u n d e r  a 
b i l l  o f la d in g  w h ich  excepted “  the dangers and 
accidents o f the  Beas and n a v ig a tio n .”  I t  was set 
up  in  defence th a t  the  vessel had tw o  ca ts on 
board, and th a t, in  v ie w  o f th a t fac t, th e  damage 
b y  th e  ra ts  was covered b y  the  exceptions. The  
c o u rt (S h ipm an , J.), rev iew ed  th e  a u th o rit ie s  and 
adopted th e  view  th a t  damage b y  ra ts  was n o t a 
p e r il o f the  sea, b u t was damage a r is in g  fro m  the  
neg ligence o f the  ca rr ie r, and m ig h t be p reven ted  
by due care, and was w ith in  th e  c o n tro l o f hum an 
prudence and sagacity. In d e p e n d e n tly  o f th a t 
v iew , th e  c o u rt was o f op in io n  th a t  th e  m aster o f 
the  vessel had n o t p roved  due d iligence  on  h is 
p a rt, because, i t  b e in g  shown th a t  R io  Jane iro  was 
a  ve ry  bad p o rt fo r  ra ts , i t  was n o t p roved  th a t he 
had fu m ig a te d  h is  vessel. I n  th e  case o f The 
M ile tus  (5 B la tc h f. 0 . 0 . R . 335), in  th e  C irc u it  
C o u rt fo r  th is  d is tr ic t,  in  1866, i t  was he ld  b y  M r. 
Ju s tice  N elson “ th a t damages occasioned b y  
ve rm in  on board o f  a sh ip , to  a cargo, in  the  
course o f a voyage, are n o t th e  re s u lt  o f a p e r il of 
th e  sea, o r o f any of the  dangers o r accidents o f 
na v ig a tion , w ith in  an exception to  th a t  e ffect in  a 
b i l l  o f  la d in g , b u t are damages fo r  w h ic h  the  sh ip  
and  its  owners are liab le , as in su re rs  of th e  safe 
conveyance o f th e  cargo.”  I n  K a y  v . Wheeler 
(2 M a r. L aw  Cas. O. S. 236 ; L .  Rep. 2 C. P. 
J02)> in  1867, in  th e  E xchequer C ham ber, on 
e rro r  from  th e  C om m on Pleas, coffee was 
shipped under a b i l l  o f la d in g  w h ich  excepted 
“ the  act o f God, th e  Queen’s enemies, fire , 
and a ll and every  o th e r damages and acci
den ts  o f th e  seas, r iv e rs  and n a v ig a tion , o f w h a t 
na tu re  and k in d  soever.”  T he  bags were gnawed 
by  ra ts  d u r in g  the  voyage, and th e  contents were 
p a r t ly  eaten and damaged b y  th e m . T he  vessel 
had on board  d u r in g  th e  tim e  she was a t th e  place 
o f  sh ip m e n t, and on le a v in g  th a t place, tw o  cats 
and tw o  fe rre ts , and the  vessel had, before leav ing  
fo r th a t  place been cleared o f ra ts  by  a professed 
cat k i l le r ,  and every  possible p recau tion  was taken  
to  keep ra ts  o u t o f the  vessel a fte r th a t. I t  was 
contended fo r  th e  defendants, th a t the  in ju r y  by 
cats was a p e ril o f n a v ig a tion , because i t  was a 
danger w h ic h  cou ld  n o t be guarded aga inst, as i t  
had been shown th a t th e  defendants had used 
eve ry  possib le means to  p re ve n t the  in ju r y  to  the  
goods. T he  c o u rt he ld  th a t  the  question  depended 
on the  co n tra c t conta ined in  the  b i l l  o f la d in g , th a t 
th e  defendants had the reby  bound them selves to  
d e live r th e  goods in  the  good o rd e r and co nd ition  
*n w h ich  th e y  were shipped, except in  the  fo u r  
cases th e re in  spec ified ; th a t  damage b y  ra ts  was 
n o t w ith in  any one o f those exce p tion s ; th a t  the  
defendants had de live red  th e  goods in  a ve ry  
d iffe re n t c o n d itio n  fro m  th a t  in  w h ich  th e y  
received them , and had  the re fo re  b roken  th e ir  
con trac t, and th a t th e  p la in t if fs  were e n tit le d  to  
recover. I n  the  recen t case o f N uqen t v. S m ith  
\ ante, p p . 87, 198 ; L .  Rep. 1 0 . P . D iv .  19), i t  is 
la id  dow n as th e  tru e  ru le , th a t “  eve ry  sh ip 
ow ner o r m aste r, w ho carries  goods on board h is  
vessel fo r  h ire  is, in  the  absence o f express s tip u la 
t io n  to  th e  co n tra ry , sub jec t, b y  im p lic a tio n , b y  
th e  com m on law  o f E n g la n d , a d o p tin g  the  law  o f 
hom e, by reason o f h is  acceptance o f th e  goods to  
be carried , to  th e  l ia b i l i t y  o f an in su re r, except as 
Against the  act o f God, o r th e  Queen’s enem ies,”  
and th a t “  i t  is n o t o n ly  such sh ipow ners as have 
^ a d e  them selves in  a ll senses com m on c a rr ie rs

w ho  are so liab le , b u t a ll sh ipow ners w ho c a rry  
goods fo r  h ire , w h e th e r in la n d , coastwise, o r  ab road , 
o u tw a rd  o r in w a rd .”

In  th e  presen t case, th e  sh ippers hav in g , n o tw ith 
s ta n d in g  the  ch a rte r-p a rty , accepted b ills  o f la d in g  
fo r  th e  goods, and b ro u g h t s u it  thereon , and the  
ow ner o f the  vessel h a v in g , n o tw ith s ta n d in g  the  
c h a rte r-p a rty , entered in to  special con tracts, 
th ro u g h  th e  m aster, by  means o f the  b ills  o f lad ing , 
in  respect to  the  ca rriage  and d e liv e ry  o f th e  goods, 
th e  b ills  o f la d in g  m u s t be regarded as th e  con tra c t 
by  w h ich  the  r ig h ts  o f  the  parties  are to  be governed, 
so fa r  as respects the  m a tte rs  p rov ided  fo r the re in . 
T he re  is  n o th in g  in  th e  b il ls  o f la d in g , in  respect 
to  the  ca rria g e  and d e liv e ry  o f the  cargo covered 
by them , th a t  is  inco n s is te n t w ith  a n y th in g  in  the  
ch a rte r-p a rty .

A s  regards a co n tra c t in  a b i l l  o f  la d in g  fo r  th e  
ca rriage  and d e live ry  o f cargo covered b y  i t ,  
i t  m us t be regarded  as se ttled  b y  the  case o f 
C la rk  v. B a rn w e ll (12 H o w a rd , 272), th a t  w here 
a b i l l  o f la d in g  a d m its  th e  sh ip m e n t o f cargo in  
good o rde r, and  b inds th e  c a rr ie r  to  de live r 
th e  same in  l ik e  good o rder, c e rta in  speci
fied dangers and accidents excepted, th e  c a rr ie r  
m ay be answerable fo r  damage to  th e  goods, 
a lth o u g h  no nee ligence on h is  p a rt be shown, 
unless he b rin g s  the case w ith in  a danger o r acci
d en t so exce p te d ; th a t, in  cons ide ring  w he ther the  
c a rr ie r  is  liab le  fo r a p a rt ic u la r  damage, th e  ques
tio n  is n o t w h e th e r i t  happened b y  reason o f the  
neg ligence  o f th e  persons in  th e  em ploy o f th e  
c a rr ie r, b u t  w h e th e r i t  was occasioned by any o f 
those causes w h ich , e ith e r accord ing to  th e  genera l 
ru les  o f law , o r  th e  p a rt ic u la r  s tip u la tio n s  o f th e  
pa rtie s , a ffo rd  an excuse fo r  th e  non-perform ance 
o f th e  co n tra c t, and th a t, a fte r  damage to  the  
goods has been established, the bu rden  lies on tbe 
ca rr ie r, in  th e  case o f such a b i l l  o f lad ing , to  
show th a t such damage was occasioned b y  one o f 
th e  pe rils  fro m  w h ich  he was exem pted b y  the  b i l l  
o f la d in g . T h is  p r in c ip le  is also he ld  in  T ra n s 
p o rta tio n  Com pany  v . D onner (11 W allace , 129). 
I t  is th e  same p r in c ip le  as th a t  decided in  L a ve ro n i 
v. D ru ry  (8 E x . 166). and in  K a y  v . Wheeler (2 
M a r. L aw  Cas. 0 .  S. 2 31 ; L . Rep. 2 0 . P . 302).

I n  th e  presen t case the  b ills  o f la d in g , w h ich  cover 
a lm onds in  the  she ll in  bags, a d m it th a t th e  goods 
were rece ived on board in  good cond itio n , and 
u ndertake  th a t th e y  sha ll be de live red  in  lik e  good 
o rde r. I n  tw o  o f th e m  the re  are specified excep
tions , b u t loss o r damage b y  ra ts  is n o t w ith in  any 
o f th e  exceptions specified. I t  is n o t an a c t of 
God, n o r is i t  a danger o r acc iden t o f  th e  sea. The  
d e fin it io n  o f th e  expression “  th e  act o f God ”  is 
w e ll g ive n  in  N ugent v. S m ith  (sup.) th u s  : “  T he  
damage o r loss in  question  m us t have been caused 
d ire c t ly  and e xc lus ive ly  b y  Buch a d ire c t, and 
sudden, and v io le n t, and ir re s is t ib le  act o f na tu re  
as the  de fendant cou ld  n o t by  any am o u n t o f 
a b il ity  foresee w ou ld  happen, or, i f  he cou ld  foresee 
th a t  i t  w o u ld  happen, cou ld  n o t b y  any am o u n t o f 
care and s k il l  res is t, so as to  p re v e n t i ts  effect. I t  
lies upon th e  de fendant to  show th a t  a damage or 
loss fo r  w h ich  he w ou ld  o the rw ise  be liab le  is  
b ro u g h t w ith in  th is  exception.”  I t  is  im possib le  
to  say th a t  no hum an a b il i ty  cou ld  have p reven ted  
th e  presence o f ra ts  on the  vessel, o r  cou ld  have 
r id  the  vessel o f ra ts . I t  is a lleged th a t  th e  vessel 
had on board a ca t and a ra t  te rr ie r ,  and th a t she 
was fu m ig a te d  o r sm oked in  Barce lona before she 

I to o k  on board  any cargo. B u t th e  ca t and  th e
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te r r ie r  cou ld  have been o f b u t l i t t le  service in  
ca tch in g  ra ts  w h ich  were dow n in  th e  h o ld  am ong 
th e  cargo. A s  to  the  fu m ig a tio n , th e  presence of 
ra ts  a fte r  fu m ig a tio n  m u s t be accepted as evidence 
th a t th e  fu m ig a tio n  was n o t so th o ro u g h  and 
e ffec tive  as to  destroy  a ll  ra ts . The  fa c t th a t  no ra ts  
•were seen, a fte r  th e  fu m ig a tio n , u n t i l  a fte r  the  
vessel le f t  M alaga, and th a t they were kn o w n  to  
be on board a fte r  she le f t  M alaga, is  n o t su ffic ie n t 
evidence th a t th e y  were no t on board before th e  
fu m ig a tio n , o r th a t  th e  fu m ig a tio n  was e ffective, 
o r  th a t th e  ra ts  were n o t on board  fro m  B arce lona 
to  M alaga, o r  th a t th e y  came on board  a t M alaga. 
T here  is  evidence th a t  the re  were ra ts  on board on 
th e  voyage fro m  N ew  Y o rk  to  Barcelona, and the re  
is  no evidence th a t the  ra ts  came on board  in  the  
cargo  of f r u i t .  T he  fact th a t  th e  vessel was in  th e  
s tream  when she received h e r cargo a t B arce lona 
and  a t  Iv iz a , does n o t go to  show th a t she was 
free  fro m  ra ts  a t Barcelona. I n  a w o rd , i t  is  n o t 
shown th a t  th e  vessel cou ld  no t, b y  a n y  am o u n t o f 
care and  s k il l,  have been r id  o f the  ra ts . A s  to  
p e rils  o f the  sea, th e  ea ting  o f a lm onds b y  ra ts , o r 
th e  g n a w in g  o f holes in  bags by ra ts , is  n o t a th in g  
p e c u lia r  to  the  sea o r to  n a v ig a tio n , o r a ris in g  
d ire c t ly  fro m  na v ig a tion , fo r  ra ts  do those th in g s  
on land  as w e ll as in  a vessel a t sea. I  th in k  
th e re  is  sa tis fac to ry  evidence th a t th e  ra ts  d id  
damage by  g n a w in g  holes in  the  bags. W h a t was 
th e  e x te n t o f th e  loss and damage to  bags and 
a lm onds by such g n a w in g  is a no the r question.

I t  is  c la im ed th a t there  was damage to  th e  cargo 
b y  its  con tact w ith  p e tro leum , and by its  be ing 
im p re g n a ted  w ith  th e  odour o f pe tro leum . P u ll 
no tice  is g ive n  in  th e  c h a rte r-p a rty  th a t th e  vessel 
was, a t the  t im e  o f th e  m a k in g  o f th e  ch a rte r- 
p a rty , bound on a voyage fro m  N ew  Y o rk  to  
Barce lona, w ith  a cargo o f re fin e d  pe tro le u m  in  
b a rre ls , and i t  is  p rov id e d  in  the  c h a rte r-p a rty  
th a t  th e  hom ew ard cargo m ay be f r u i t ,  and th a t 
th e  vessel is “  to  be cleansed as cus tom ary  pre
v io u s  to  loa d in g  hom ew ard cargo.”  I t  is  n o t to  be 
presum ed th a t Gomez and A rg u im b a n , persons ex
perienced in  th e  tra d e  in  question , w o u ld  have 
a rranged  to  b r in g  home a cargo o f f r u i t  in  a vessel 
w h ich  had ca rried  o u t a cargo o f p e tro leum  in  
ba rre ls , unless th e y  had unders tood  th a t a cleans
in g  o f  th e  vessel in  th e  custom ary m anner, a fte r 
th e  d ischa rge  o f the  cargo o f pe tro leum , w ou ld  
have enabled th e  vessel to  b r in g  home th e  cargo 
o f f r u i t  in  good order, free from  the  sta ins o f o r 
th e  odour o f pe tro leum . The  evidence is ve ry  
d is t in c t  th a t the  a lm onds, m ore  o r less o f them , 
w ere found, on th e ir  a r r iv a l here, to  be im p re g 
nated w ith  th e  taste and sm ell o f pe tro leum , so as 
to  lessen th e ir  va lue, and th a t such taste  and 
sm e ll came from  th e  p e tro le u m  w h ich  was in  the 
vessel. T he re  is n o t in  any o f the  b ills  c f  la d in g  
any excep tion  as to  p e tro leum  dam age ; b u t  the 
r ig h ts  o f th e  pa rties , so fa r  as pe tro leum  damage 
is  concerned, m u s t be governed by  the p rov is ions 
o f  the  c h a rte r-p a rty  as to  pe tro leum . T he  e ffect 
o f the  p rov is ions  o f th e  c h a rte r-p a rty  is, th a t the  
vessel be ing  a bou t to  c a rry  o u t pe tro leum  in  
ba rre ls , she sha ll, “  i f  cleansed as cus tom ary  ”  
before  load ing  th e  re tu rn  cargo o f f r u i t ,  n o t be 
lia b le  fo r damage by p e tro leum  to  such re tu rn  
ca rg o ; and th a t  Gomez and A rg u im b a n , hav
in g  no tice  o f such ca rria g e  o f  pe tro le u m , take  
th e  r is k  o f  damage to  such re tu rn  cargo fro m  
th e  pe tro leum , i f  the  vessel be cleansed in  the  
cu s to m a ry  m anner before lo a d in g  such re tu rn

cargo. M u ch  te s tim o n y  has been taken  as to  th e  
m an n e r in  w h ic h  th e  vessel was cleansed. B u t 
th e  evidence is  ve ry  c lea r th a t  vessels w h ich  have 
ca rr ie d  o u t p e tro le u m  in  packages do, a fte r  be ing  
cleansed in  a p roper m anner, b r in g  back cargoes 
o f such f r u i t  as th is  vessel had w ith o u t th e  f r u i t  
be ing damaged by h a v in g  th e  taste  o r odour of 
pe tro le u m . T he  fa c t o f such damage in  the  p re 
sent case m u s t be accepted as evidence th a t th is  
vessel was n o t cleansed in  the cus tom ary  o r proper 
m anner. T he  m aste r o f th is  vessel had never 
ca rrie d  a cargo o f p e tro leum  before, aud had never 
seen a sh ip  cleansed th a t  had ca rrie d  pe tro leum , 
and made in q u ir ie s  of ano the r m aster as to  the 
mode o f cleansing. I t  does n o t a lte r the case th a t 
some o r a ll o f the  damage m ay have arisen from  
the  sweat o f th e  h o ld  d ro p p in g  upon  the  cargo. 
T he  c o m p la in t is n o t th a t th e  cargo was damaged 
by be ing w e t, o r th a t i t  became m u s ty  th e re from , 
b u t th a t, w he the r th e  w ate r o f the sweat was the 
veh ic le  o r  no t, th e  taste and odour o f the  petro leum  
were conveyed to  and le f t  w ith  the  cargo, when 
th a t w ou ld  n o t have happened i f  th e  vessel had 
been p ro p e rly  cleansed. T he  sweat and th e  w ater 
the reo f w o u ld  have produced no damage i f  they 
had n o t been conveyers of p e tro leum  taste  and 
odour, and th e y  w o u ld  n o t have conveyed such 
taste  and odour i f  the  vessel had been th o ro u g h ly  
cleansed in  th e  p roper and custom ary m anner.

I n  C la rk  v. B a rn w e ll (12 H ow a rd , 272) the damage 
was m o u ld  and  m ild e w  caused by the sweat o f the  
ho ld , a p e r il o f th e  sea. T he  lib e lla n ts  in  th a t case 
fa ile d  to  show th a t  the  damage cou ld  have been p re 
ven ted  by th e u s e o f p roper p re ca u tio n a ry  measures, 
o r  th a t  the re  had been a neg lect o f the  custom ary 
m ethods o f p reven tion . B u t, in  the  presen t case, i t  
is established, I  th in k ,  th a t the pe tro le u m  damage 
w o u ld  n o t have occurred  i f  th e  cus tom ary  and 
p roper mode of c leansing  th e  vessel had been 
th o ro u g h ly  used, w h e th e r the  damage arose from  
dunnage sa tu ra ted  o r im p regna ted  w ith  pe tro leum , 
o r  fro m  th e  presence o f pe tro leum  in  th e  b ilg e  
w ate r, o r fro m  th e  conveyance o f pe tro leum  o r its  
in g re d ie n ts  b y  the  w a te r o f the  sweat o f the hold.

A s  to  a ll th e  m erchandise th a t  is  a lleged to  
have been damaged b y  ra ts  o r pe tro leum , except 
the  a lm onds n o t in  the  shell, i t  appears th a t such 
m erchandise was sold by Gomez and A rg u im b a n  
to  a rr iv e , fo r  a p rice  based on undam aged goods, 
and th a t th e  pu rchasers have pa id  th a t  p rice  in  
fu l l  to  Gomez and A rg u im b a n . T he  damage 
a lleged in  the  lib e l f ile d  b y  Gomez and A rg u im b a n  
is  a damage to  them selves. I t  is contended, fo r  
td e  vessel, th a t  th e y  cannot recover any such 
damage in  respect to  the  m erchandise fo r  w h ich  
th e y  were so pa id  a sound p rice , fo r  the  reason 
th a t they have susta ined no damage. W h ile  i t  is 
tru e  th a tp r im d  fa c ie  the  consignee of goods under 
a b i l l  o f la d in g  has th e  lega l t i t le  to , and a benefi
c ia l in te re s t in , the  goods, and m ay sue the  ca rr ie r 
fo r  th e  n o n -d e live ry  th e re o f (Law rence v .M in tu rn ,  
17 H o w a rd , 100; M c K in le y  v . M o rris h  21 Id .  355) j  
y e t such p r im d  fac ie  r ig h t  of a c tio n  m ay be d is 
placed : (Orove v. B rie n ,  8 H ow a rd , 4 29 ); 
Law rence  v . M in tu rn  (sup.). I n  the  p resen t 
case th e  goods were the  p ro p e rty  of Gomez and 
A rg u im b a n  w hen shipped. T he y  sold them  to  
a rr iv e , i t  is  tru e , b u t i t  is  n o t shown th a t  the  
r ig h t  o f p ro p e rty  and th e  r ig h t  o f possession 
were n o t in  them  when the  breach o f con trac t, or 
neg lec t o f d u ty  com pla ined of, occurred. The 
co n tra c t o f th e  m aste r in  the  b ills  o f la d in g  wa0
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■with Gomez and A rg u im b a n , o r th e ir  assignees, 
and i t  is n o t Bhown th a t th e  b ills  o f la d in g  were 
« ve r fo rm a lly  assigned o r  indorsed by Gomez and 
A rg u im b a n . I  am o f op in ion , the re fo re , th a t 
Gomez and A rg u im b a n  can m a in ta in  the  action.

I f  any sum  o f m oney has been received 
e ith e r b y  Gomez and A rg u im b a n , o r  by  any 
pu rchaser fro m  them , fro m  the  G overnm ent, as a 
rebate  o f du ties  fo r  loss o r damage in  respect of 
any goods as to  w h ich  an allowance sha ll be fo u nd  
due fo r  loss o r damage in  the  s u it  b ro u g h t b y  
Gomez and A rg u im b a n , th e y  m u s t be charged 
w ith  such sum.

A  fa ilu re  on th e  p a rt o f th e  vessel to  de
liv e r  some o f the  cargo is a d m itte d , th e  cause 
o f th e  fa ilu re  n o t be ing  due to  e ith e r ra ts  
o r  p e tro leum . I n  the  s u it b ro u g h t b y  the 
ow ner of the  vessel the re  w i l l  be a reference to 
ascerta in  w h a t cargo was n o t de live red , and its  
va lue, and th e  reference w il l  cover such goods, iE 
any, as were n o t de live red  because o f th e  action  
o f ra ts  o r  pe tro leum , as w e ll as those w h ich  fo r  
any o th e r reason were n o t de live red . Such value, 
when ascerta ined, w i l l  be deducted fro m  the  
a m o u n t rem a in in g  due on th e  c h a rte r-p a rty , and 
there  w i l l  be a decree fo r the rem ainder.

I n  th e  s u it  b ro u g h t b y  Gomez and A rg u im b a n , 
there  w il l  be a reference to  ascerta in  the  am o u n t 
o f th e  damage b y  ra ts  o r  the  taste  o r odour o f 
pe tro leum  to  such o f the  cargo as was de livered.

T he  question  as to  th e  costs in  b o th  su its  is  
reserved.

Beebe, W ilcox, and Hobbs, fo r  Gomez and A r 
gu im ban.

Benedict, T a ft ,  and Benedict, fo r  B liss , and the 
C a rlo tta .

HOUSE OF LORDS.
B e p o rte d  by  C. E. M a l d e n , Esq., B a rr is te r -a t-L a w .

June 7 and  8, 1877.
(Before the  L ord Chancellor (C a irn s), L o rd s  
H atherley, O ’H a g a n , B lackburn, an d  Gordon.)

B owes and others v . Shand  and others.
° b appeal from her  majesty’s court of appeal

IN  ENGLAND.

M ercan tile  contract —  C onstruction  —  “  Sh ipped  
d u rin g  M arch  ^  A p r i l  ” — Evidence o f  m ercan
ti le  usage.

The appellants, by contracts dated London , M a rch  
17th, 1874, bought o f the respondents “  about 600 
tons o f  M ad ra s , rice  to be shipped d u r in g  the 
'months o f  M a rch  S5 A p r i l ,  pe r R a ja h  o f  C ochin.”  

■About f o u r  tons o n ly  o f  the r ice  was shipped in  
M arch , the rem a inder having  been shipped in  
F eb ru a ry . The appe llan ts  refused to accept i t ,  as 
n ot com ply ing  w ith  the contract.

H e ld  (reversing the ju d g m e n t o f  the court below), 
tha t the w ords o f  the contract being clear, and  
there being no evidence o f  an y  m ercan tile  usage 
m  such case, the appellants were ju s tif ie d  in  not 
a cceptinq the r ice , i t  no t beinq a M arch  or A p r i l  

. shipment.
A lexande r v. V andersee (L . Rep. 7 C. P . 530) 

exp la ined and d is tingu ished.
T h is  was an ac tion  fo r  n o t accep ting  a cargo o f 
*}Ce> in accordance w ith  tw o  con trac ts  dated L o n 
don, M a rch  17 th  and 24 th  1874, by  each o f w h ich  
the  appellants, Shand and Co., b o u g h t o f the

respondents, Bowes and Co., about “  300 tons o f 
M adras rice , to  be sh ipped  a t M adras, o r coast fo r  
th is  p o rt d u r in g  the m onths o f M a rch  ~  A p r i l  
1874, per R a ja h  o f  Cochin, a t 11s. 10£d. per cw t. 
fo r  fa ir  p in k y .”

The  rice  was sh ipped in  8200 bags in  fo u r  
parcels, a separate b i l l  o f la d in g  be ing  g iven  fo r 
each parcel as fo llow s : F o r  1780 bags on Feb. 
2 3 rd ; fo r  1780 bags on Feb. 24 th  ; fo r  3560 bags 
on Feb. 28 th  ; fo r 1080 bags on M a rch  3 rd . B u t 
o f th is  la s t parce l a ll b u t f i f t y  bags were p u t on 
board before the  end of F e b ru a ry .

T he  ac tion  was t r ie d  before B re t t ,  J., and a 
special ju r y ,  a t th e  M ichae lm as s it t in g s  in  L o n do n  
in  1875. E v idence  was g iven  th a t  rice  sh ipped 
in  F e b ru a ry  w ou ld  be o f as good q u a lity  as rice 
sh ipped in  M a rch  o r A p r i l ,  and the  learned ju d g e  
le f t  th e  question  to  th e  ju r y  w he ther i t  was a 
sh ip m e n t in  M a rch  A p r i l  in  the  o rd in a ry  bu s i
ness sense o f the w ords, the  lo a d in g  be ing  com pleted 
in  these m on ths. T he  ju r y  found  a v e rd ic t fo r  
th e  p la in t if fs  (the  present respondents) fo r  the 
agreed sum of 16367. 18s.

T he  defendants moved to  e n te r ju d g m e n t fo r 
them  p u rsu a n t to  leave reserved, and the  C o u rt 
(B la c k b u rn , M e llo r, and L u sh , J J  ) acceded to  the 
m o tio n  (ante, p. 208 ; 1 Q. B . D iv . 470; 34 L . T . 
Rep. N . S. 795). T he  p la in t if fs  appealed, and the  
decision o f th e  Queen’s Bench D iv is io n  was 
reversed by the  C o u rt o f A ppea l (K e lly ,  C.B., 
M e llish , B re tt ,  and A m p h le tt,  L .J J .)  on the  
a u th o r ity  o f th e  case o f A lexander v. Vandersee 
(L . Rep. 7 C. P. 530), as repo rted  ante, p. 367 ; 
2 Q. B . D iv . 112 ; 36 L .  T . Rep. N . S. 161. T h is  
appeal was then  b ro u g h t to  the  H ouse o f Lo rds.

B e n ja m in , Q.C. and C a in s fo rd  B ruce  fo r the  
appellants, argued th a t  th e  case o f A lexander v . 
Vandersee was d is tingu ishab le , be ing  fo r whole 
cargoes. I n  th is  case the  rice  was n o t a M arch  
o r  A p r i l  sh ipm en t w ith in  th e  m ean ing  o f th e  con
tra c t. The  s t ip u la tio n  in  th e  con tra c t was a 
co nd ition  p re ce d e n t:

Graves v. Legg, 9 Exch. 709;
Bush v. Spence, 4 Camp, 329.

Cohen, Q.C. and J. C. M athew  fo r  th e  respon
dents contended th a t  th e  case was governed by 
A lexander v . Vandersee. The  sh ip  be ing  named 
the  w hole m us t be one sh ipm en t. T he  date o f 
th e  sh ip m e n t was n o t a c o n d itio n  precedent, as i t  
d id  n o t go to  the  ro o t o f the  m a tte r :  (B e tt in i v. 
t i y e . l  Q. B. D iv . 183 ; 34 L . T . Rep. N . S. 246.) 
The ju r y  were r ig h t  in  the  v ie w  th e y  to o k  of the  
w ords used in  a business sense.

A t  th e  conclusion o f the a rgum en ts , th e ir  L o rd - 
sh ips gave ju d g m e n t as fo llow s :

The  L ord Chancellor (C airns).— M y  L o rd s , I  
have to propose to  y o u r L o rd sh ip s  to d isseu t fro m  
th e  unanim ous decision of the C o u rt o f  A p p e a l in  
th is  ease; and i f  I  en te rta ined  any doubt, 
o r  i f  I  had found th a t y o u r L o rd s h ip s  e n te r
ta ined  any doub t as to  th e  conc lus ion  a t w h ich  
yo u  shou ld  a rr ive , I  c e rta in ly  should have 
suggested th a t tim e  should be taken  fo r  
fu r th e r  cons ide ra tion  of the  case. Bub I  th in k  
y o u r  L o rd s h ip s  have no hes ita tion  in  a r r iv in g  
a t the  conc lus ion  w h ich  I  sha ll ask you  to  a rr ive  
a t. The  case appears to  me, w hen p ro p e rly  con
sidered, to  be an ex trem e ly  s im p le  one.

The action  is b ro u g h t upon tw o  con trac ts  fo r  the  
sale of rice , w h ich  d iffe r  o n ly  in  respect o f the  date
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and, the re fo re , i t  w i l l  be su ffic ie n t th a t  I  shou ld  ! 
re fe r to  one of them . The  f ir s t  o f th e  tw o  con
tra c ts  is  dated th e  17 th  M arch  1874, and th e  sold 
no te  w h ic h  is  w r it te n  to  the  respondents, Shand 
and Co., ru n s  in  these w ords : “  W e have th is  day 
so ld  fo r  y o n r account to  Bowes, M a r t in  and 
K e n t, the fo llo w in g  M adras rice, to  be sh ipped a t 
M adras o r coast, fo r  th is  p o rt, d u r in g  the  m onths 
o f  M a rch  and A p r i l  1874, about 300 (three  h u n 
d red) tons, p e r R a ja h  o f  Cochin , 11s. I0|cZ. per 
cw t. fo r  fa ir  p in k y .”  T h a t sentence inc ludes a ll 
th a t  fo r the p resen t purpose i t  is  m a te r ia l th a t  I  
should re fe r to.

N o w , so fa r as the  c o n s tru c tio n  o f th e  con tra c t 
expressed in  these w ords is concerned, unless 
the re  be som e th ing  pecu lia r to  the  w ords by  
reason o f th e  custom  o f th e  trade  to  w h ich  
th e  con tra c t re lates, the  co n s tru c tio n  o f the  
co n tra c t is fo r  the  cou rt. T h a t has been said 
so o ften  th a t I  need n o t re fe r y o u r L o rd s h ip s  to  
any a u th o r ity  on the sub ject. I  sha ll assume, in  
th e  f ir s t  place, th a t  the re  i3 no w o rd  in  th is  con 
tra c t  w h ich  is  p roved  b y  th e  custom  o f the  trade  
to  have any p a rt ic u la r  m ean ing . I  sha ll a fte rw a rds  
consider w h e th e r i t  has been p roved  th a t  th e re  is 
any custom  a tta ch in g  a p a rt ic u la r  m ean ing  to  the  
w ords used. L o o k in g  a t the  c o n s tru c tio n  o f these 
w ords, I  p u t aside in  th e  f ir s t  place some w h ich , to  
anyone unaccustom ed to  a co n tra c t of th is  k in d , 
m ig h t appear p e cu lia r, th e  w ords “ i nas
m uch  as no question  has been ra ised on those 
w ords, and i t  is  agreed u pon  b o th  sides th a t th e y  
s im p ly  are a m ercan tile  w ay o f expressing th a t 
som e th ing  is  to  be done in  th e  m on ths  o f M a rch  
and A p r i l ,  o r e ith e r o f them . P u t t in g  th a t  aside, 
and lo o k in g  s td l a t w h a t w o u ld  be th e  o rd in a ry  
and g ra m m atica l m ean ing  o f the  w ords, i t  w il l ,  I  
th in k ,  occur to  y o u r  L o rd sh ip s  th a t i t  is possible 
th a t th e  w ords w h ich  I  have read m ay mean one 
o f tw o  th in g s . I t  m ig h t be he ld  th a t th e y  mean 
th a t  th e  rice  w h ich  is spoken of is  to  be p u t on 
board  the  sh ip  w h ich  is  m entioned d u r in g  some 
p a rt o f the  tw o  m on ths  specified, the  m on ths  of 
M a rch  and A p r i l  1874, and th a t is th e  m eaning of 
th e  w ords “  to  be s h ip p e d ”  d u r in g  those m on ths, 
o r i t  m ig h t be he ld  th a t th e y  mean th a t th e  sh ip 
m e n t is to  be made con tinuous ly , and in  such a w ay 
as th a t i t  is to  come to  a conclus ion in  one o f the  
m on ths in  question, and th a t a b i l l  o f la d in g  rep re 
se n tin g  th e  sh ip m e n t and the  co n tra c t m ade on the  
sh ipm en t is  to  be g iven  ins ide  one o f these m on ths 
fo r  the  w hole o f th e  r ice  in  question. I f  th a t  is  
th e  n a tu ra l m ean ing  of th e  w ords, i t  does n o t ap
pear to  me to  be a question  fo r  y o u r Lo rd sh ip s , o r 
fo r  any c o u rt to  consider w h e th e r th a t is  a con
tra c t  w h ich  has upon the face o f i t  some reason, 
some exp lana tion , w h y  i t  was made in  th a t fo rm  
and w h y  th e  s tip u la tio n  is made th a t th e  sh ip m e n t 
should be m ade' d u r in g  these p a rtic u la r  m onths. 
I t  is a m ercan tile  co n tra c t, and m erchan ts  are n o t 
in  the  h a b it o f p lac ing  upon th e ir  con trac ts , s t ip u 
la tio n s  to  w h ich  th e y  do n o t a ttach  some va lue  and 
some im portance , and th a t alone m ig h t be a su ffi
c ie n t answer.

But, if  necessary, a further answer is obtained 
from some other considerations. I t  is quite 
obvious that merchants making contracts for 
the purchase of rice, contracts which oblige 
them to pay in a certain manner for the rice pur
chased, and to be ready with the funds for making 
that payment, may well be desirous both that the

r ice  shou ld  be fo rth co m in g  to  th e m  n o t la te r  than  
a ce rta in  tim e , and also th a t  th e  rice  sh a ll n o t be 
fo rth c o m in g  to  them  a t a t im e  e a rlie r than  i t  su its 
th e m  to  be ready w ith  funds fo r i ts  paym ent. 
There fore , i t  m ay be w e ll th a t a m erchan t m a k in g  
a n u m b e r o f r ic e  con trac ts  ra n g in g  over several 
m on th s  o f th e  year, w i l l  be desirous o f expressing 
th a t  th e  rice  sha ll come fo rw a rd  a t such tim es  and 
a t such in te rv a ls  of t im e  as th a t w i l l  be conve
n ie n t fo r  h im  to  make th e  paym ents, and i t  may 
w e ll be th a t a ne rchan t w i l l  consider th a t he has 
a tta ine d  th a t  end i f  he p rov ides fo r  th e  sh ipm en t 
o f the  rice  d u r in g  a p a rt ic u la r  m on th , o r d u r in g  
p a rt ic u la r  m on ths, and th a t he w i l l  kn o w  that» 
p ro v id e d  he has m ade th a t s t ip u la tio n  th e  rice  w ill 
n o t be fo rth c o m in g  a t a tim e  w hen i t  w i l l  be in 
conven ien t fo r h im  to  p rov ide  th e  m oney fo r 
th e  paym ent.

There is s t i l l  ano ther exp lana tion , because 
s u ffic ie n t appears upon  th e  evidence to  show 
th a t  these con trac ts  were made fo r  the  purpose 
o f s a tis fy in g  and fu l f i l l in g  o th e r con trac ts  w h ich  
Bowes and Co. had made w ith  o th e r persons; and i t  
is a t least d o u b tfu l w he ther, i f  th e y  had made a con
tra c t in  any o th e r fo rm  than  th a t w h ich  is  before 
y o u r  L o rdsh ips , a con tra c t made w ith o u t th is  s tipu- 
la tio n  as to  th e  sh ip m e n t d u r in g  these m onths, 
w ou ld  have been a fu lf ilm e n t o f those o th e r con
tra c ts  w h ich  th e y  desired to  be in  a p o s itio n  to  
fu lf i l.

T he re fo re , s t i l l  d w e llin g  m ere ly  upon the 
n a tu ra l m ean ing  of these w ords, and w ith o u t 
any evidence as to  th e ir  h a v in g  any p a rticu la r 
o r custom ary m ean ing , I  shou ld  say w ith 
o u t hes ita tion , th a t  the  m ean ing  of th is  con
tra c t  m u s t be one o f tw o  th in g s . R rim a  fa d e i 1 
shou ld  say i t  m eant th a t th e  sh ipm en t m u s t be 
made, th a t the  rice  m u s t be p u t on board, d u r in g  
th e  tw o  specified m on ths, and n e ith e r before nor 
a fte r those m on ths. B u t i f  th e  con tra c t does no t 
mean th a t, the  o n ly  o th e r m ean ing  w h ich  i t  appears 
to  me i t  cou ld  have is (and as to  th a t, I  th in k  
evidence w ou ld  be re q u ire d  to  show th a t by  usage 
i t  had  ob ta ined  th a t m ean ing ), th a t  the  sh ipm ent 
shou ld  be made in  a m anner w h ic h  w ou ld  be 
described as con tinuous, and th a t  i t  shou ld  come 
to  a consum m ation  o r com p le tion  in  one o f those 
m on ths  w h ich  are here m entioned , and th a t  the 
b i l l  o f la d in g  should be g iven  fo r  the w hole and 
com ple te  sh ip m e n t a t th a t  tim e . I f  those tw o
m eanings be th e  o n ly  possible and n a tu ra l m eaning8 
of th e  co n tra c t, th e n , accord ing  to  n e ith e r m eaning 
was th e  r ice  in  th is  case p u t on board in  such a 
w ay th a t  i t  cou ld  be tendered  in  fu lf i lm e n t o f the 
con tra c t, because th e  w hole  o f th e  rice  was 
a c tu a lly  on board, n o t m ere ly  a t th e  tim e  when 
th is  co n tra c t was made, b u t d u r in g  th e  m o n th  ot 
F eb ru a ry , w ith  th e  excep tion  o f f i f t y  bags w hich 
were p u t  on board  on 2nd M arch , and  b ills  ot 
la d in g  had been g iven  d u r in g  th e  m o n th  o f Feb
ru a ry  fo r  a ll th e  parcel o f  r ice  w ith  th e  exception 
o f 1080 o f the  bags, in  respect o f w h ich  a b i l l  ol 
la d in g  was g iven  on M a rch  3 rd . A c c o rd in g ly  there
fo re  to  n e ith e r o f those co n s tru c tio n s  w ou ld  the 
r ice  have been p u t on board in  such a w ay  as to 
m ake i t  a te n de r in  fu lf i lm e n t o f  th e  con trac t.

Still dwelling upon the case without reference 
to what took place at the trial, or to any evidence 
with regard to any custom, I  now turn from 
this construction, which I  Bubmit to your Lord- 
ships is the natural and only possible construction
l i te ra l ly  o f the  w ords, to  th e  co n s tru c tio n  w hich
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the c o n tra c t has received in  the  C o u rt o f A p p e a l. 
H e llis h , L .J . on th is  su b je c t speaks in  th is  way. 
H e  says, “  T he  rea l question  is w he the r in  o rde r 
to  fu lf i l  a co n tra c t th a t 600 tons o f r ice  shou ld  be 
shipped in  M arch  o r A p r i l ,  i t  is  necessary th a t the 
w hole  600 tons should have been p u t on board in  
M a rch  o r A p r i l ,  o r  w h e th e r i t  is  su ffic ie n t th a t th e  
sh ipm en t shou ld  have been com ple ted in  M a rch  o r 
A p r i l . ”  H e  then  re fe rs  to  a case w h ic h  I  sha ll 
a fte rw ards have to  re fe r to , and con tinues, “  The  
w o rd  ‘ shipped ’ is we th in k  capable o f b o th  con
s truc tio n s , and even i f  i t  be a d m itte d  th a t i ts  
l ite ra l m ea n in g  w ou ld  im p ly  th a t  the  whole quan
t i t y  m u s t be p u t on board d u r in g  the  specified 
tim e , th a t is a co n s tru c tio n  w h ich  seems to  p u t  
a fresh  a d d itio n a l bu rden  on th e  se lle r, w ith o u t 
any co rrrespond iug  b e n e fit to  th e  purchaser, and  
the  consequence o f a d o p tin g  i t  w ou ld , we th in k ,  be 
th a t  pu rchasers w ou ld  w ith o u t any rea l reason 
fre q u e n tly  ob ta in  an excuse fo r  re je c tin g  con trac ts  
w hen prices had d ropped  : ”  (ante, p. 368 ; 36 L .  T . 
Hep. M . S. 163 ; 2 Q .B. D iv .115 .) I  m u s t s u b m it to  
yo u r L o rd sh ip s  th a t  i f  i t  be a d m itte d , as th e  L o rd  
Justice  is w i l l in g  to  a d m it, th a t  the li te ra l m ean ing  
w ou ld  im p ly  th a t  the  w hole  q u a n tity  m us t be p u t 
on board d u r in g  a specified tim e, i t  is  no answer 
to  th a t l i te ra l m eaning, i t  is no obse rva tion  w h ich  
can dispose of, o r ge t r id  of, o r d isplace th a t 
l i te ra l m ean ing  to  say th a t  i t  p u ts  an a d d itio na l 
bu rden  on th e  se lle r w ith o u t a co rrespond ing  
benefit to  th e  p u rc h a s e r; th a t is a m a tte r o f w h ich  
the se lle r and th e  purchaser are  th e  best judges. 
N o r  is  i t  any reason fo r  saying th a t i t  w ou ld  be a 
means b y  w h ich  purchasers, w ith o u t any rea l 
reason, w o u ld  fre q u e n tly  ob ta in  an excuse fo r  
re jec tin g  con tra c ts  w hen prices had dropped. The 
u o n -fu lf ilm e n t o f any te rm  in  any con trac t is  a 
means b y  w h ich  a purchaser is able to  g e t r id  o f 
the con tra c t w hen prices have d ro p p e d ; b u t th a t 
m no reason w h y  a te rm  w h ich  is  found  in  a con
tra c t  should n o t be fu lf i l le d . The  L o rd  Jus tice  
continues, “ T he  sole ob ject of th e  purchaser o f 
such produce as th is  in  co n fin in g  th e  se lle r to  
a p a rt ic u la r  tim e  w ith in  w h ich  the  goods m us t 
bave been sh ipped is, as fa r  as appears, th a t  he 
m ay know  when th e  goods are l ik e ly  to  a rr iv e .”  
The L o rd  Justice  takes no no tice  w ha tever o f 
those o th e r reasons to  w h ich  I  have re fe rred , 
nam ely, th a t  th e  m erchan t m ay n o t desire to  be 
called upon before a ce rta in  t im e  to  pay the  m oney, 
° r  th a t he m ay, in  e n te r in g  in to  a co n tra c t o f  th is  
b ind , have in  v ie w  the  fu lf i lm e n t o f some o the r 
con tra c t w ith  an analogous s tip u la tio n , w h ich  a 
con trac t in  any d iffe re n t fo rm  w o u ld  n o t fu lf i l.  
The L o rd  Jus tice  continues, “ T h a t ob jec t seems 
as e ffec tua lly  ob ta ined  by  k n o w in g  when th e  sh ip 
m en t w i l l  be, o r has been com ple ted as'.by k n o w in g  
^ h c n  each p a r t  o f th e  goods was p u t on board. 
Ws the re fo re  s h o u ld 1 e n tire ly  agree w ith  the  
decision in  A lexander v . Vandersee (L . l is p .  7

P . 530) even i f  th a t  decision was n o t b in d in g  
on us.”

N o w  th a t  makes i t  r ig h t  th a t I  shou ld  re fe r fo r 
a m om en t to  th e  decision in  A lexande r v . V a n 
dersee. The  C o u rt o f A ppea l in  th e  present 
case seem to  have th o u g h t th a t the re  was 
some ru le  o f genera l a p p lica tio n  la id  down b y  the  
decision o f th a t  case in  the  E xcheque r Cham ber, 
and th a t th a t ru le  was b in d in g , o r o u g h t to  have 
been h e ld  b in d in g , in  th e  co u rt below in  the  pre- 
®ent case. I  do n o t fin d  th e re  was a n y th in g  
fb a t cou ld  be ca lled  a ru le  la id  dow n in  th e  case o f

A lexander v . Vendersee, I t  was a case in  w h ich  a 
co n tra c t som ewhat s im ila r  to  th e  present, b u t o f 
D a nub ian  maize, was made ; and  the  con tra c t was 
th a t  the  m aize was to  be shipped in  the  m on th  o f 
June, and, in  p o in t o f fac t, w h a t to o k  place was 
th is , a g rea t p a rt o f  th e  m aize was sh ipped in  the  
m o n th  o f M a y  th a t is  to  say, was p u t on board in  
the  m on th  o f M ay. The  re m a in in g  p a r t  was p u t  
on board in  the  m o n th  o f June, and a b i l l  o f la d in g  
was g iven  on the  com p le tion  o f the  sh ipm en t fo r  
the  w ho le  parcel o f maize. T hen  i t  appears th a t 
a t th e  t r ia l  o f th is  case, th e  question  was le f t  to  
th e  ju r y :  W as a sh ipm en t o f m aize u n d e r those 
circum stances, comm enced in  M ay, concluded in  
June, and the  b i l l  o f la d in g  fo r th e  whole g iven  in  
June , a June  sh ipm en t acco rd ing  to  the  under
s ta n d in g  o f th e  trad e ?  T he  ju r y  in  th a t  case 
found  th a t  i t  was a June  sh ipm en t, and th e  
m a jo r ity  o f the  C o u rt o f E xchequer Cham ber were 
o f op in ion  th a t th a t question  was p ro p e rly  le ft  to  
the  ju r y ,  and th a t, the  ju r y  ha v in g  answered i t  as 
th e y  d id , th a t disposed o f th e  case. Y o u r  L o rd -  
ships have n o t now  to  decide, and cannot now  
decide w h e th e r w h a t to o k  place in  th e  case o f 
A lexander v. Vandersee (L . Rep. 7 C. P . 530) 
was the  course w h ich  o u g h t p ro p e r ly  to  have 
been taken  w ith  respect to  th e  conduct o f  
the  case, W e have n o t before us the  evidence 
w h ich  was before th e  ju r y ,  o r the  fo rm  in  
w h ich  the question  was le f t  to  the  ju r y ;  b u t in  
th a t p a rt ic u la r  case th a t  question, w h ic h  I  have 
stated, seems in  some fo rm  or o th e r to  have been 
le ft  to  the  j  u ry , and the y , as I  have said, found  th a t 
th e  sh ipm en t was a June  sh ipm en t. I  w i l l  as
sume th a t th a t decision was r ig h t ,  and th a t  the  
mode in  w h ich  th a t case was trea ted , was the  
correct mode. I t  has no app lica tion  to  the  present 
case. Y o u r  lo rdsh ips  have n o t here w h a t occurred 
in  the  case o f A lexnder v. Vandersee, a con tinuous 
sh ipm en t g o in g  on up to  th e  period  o f  com ple tion , 
the  com p le tion  be ing  in  the  m on th  specified, and 
a b i l l  o f la d in g  g iven  in  th a t m onth . The  case, 
there fo re , o f A lexander v. Vandersee in  the f ir s t  
place la id  dow n no genera l r u le ; i t  proceeded on 
the  fin d in g  o f th e  ju r y  in  th a t p a rt ic u la r  case, and 
w he the r i t  la id  down a ru le  o r no t, the  ru le  w ou ld  
n o t be app licab le  to  a case lik e  the  present, in  
w h ich  the  facts are d iffe re n t fro m  th e  facts w h ich  
occurred there .

B efore  le a v in g  th a t  p a rt o f th e  case, I  m u s t 
a d ve rt to  a suggestion  w h ich  was made a t 
th e  b a r on b e h a lf o f th e  respondents, a lth o u g h  
i t  does n o t appear to  have been made in  the  
co u rt below . I t  was suggested th a t even i f  
th e  co n s tru c tio n  o f the con trac t be as I  have 
stated, s t i l l ,  i f  the  rice  was n o t p u t  on board in  the  
p a rtic u la r m on th , th a t  w o u ld  n o t be a reason 
w h ic h  w ou ld  ju s t i fy  th e  appellants in  ha y in g  
re jec ted  the  r ice  a ltoge the r, b u t th a t  i t  m ig h t 
a ffo rd  a g ro u n d  fo r  a cross action b y  them  i f  th e y  
could show th a t any p a rt ic u la r  damage resu lted  to  
th e m  fro m  the  r ice  n o t ha v in g  been p u t on board in  
th e  m on th  in  question. I  cannot th in k  th a t  there  
is  any founda tion  w ha tever fo r th a t a rg u m e n t. I f  
th e  co n s tru c tio n  o f the  con tra c t be, as I  have said, 
th a t i t  means th a t th e  rice  is  to  be p u t on board in  
the m onths in  question, th a t is  p a rt o f the de
sc r ip tio n  o f  th e  sub ject m a tte r  o f w h a t is  sold. 
W h a t is sold is n o t 300 tons o f r ice  in  gross, o r  in  
general. I t  is  300 tons o f  M adras rice  to  be p u t 
on board a t M adras d u r in g  th e  p a rt ic u la r  m onths. 
The cons tru c tio n  m ay be show n by  evidence to  be
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d if fe re n t fro m  w h a t I  have supposed : b u t  i f  the  
co n s tru c tio n  be th a t  w h ich  I  have supposed, th e  
p la in t if f  w ho  sues u pon  th a t  c o n tra c t has n o t 
launched  h is  case u n t i l  he has shown th a t he has 
tendered  th a t  th in g  w h ich  has been co n trac ted  fo r, 
a n d  i f  he is  unab le  to  show th is , he cannot c la im  
any damages fo r  th e  n o n -fu lf ilm e n t of the  con trac t.

N ow , h a v in g  su b m itte d  to  y o u r L o rd s h ip s  w h a t 
I  unders tand  to  be th e  n a tu ra l and lite ra l m ean ing  
o f th is  co n tra c t, I  ask how  is th a t, the  n a tu ra l 
m ean ing  to  be g o t r id  of ? I  conceive in  th is  way, 
and on ly  in  th is  w ay. I t  was, o f course, compe
te n t fo r  those w ho were re s is tin g  th e  app lica tion  
o f th is  n a tu ra l co n s tru c tio n  of the co n tra c t to  have 
said, “  W c  w i l l  p rove  by evidence th a t, acco rd ing  
to  th e  custom  o f th e  trade , these w ords w h ich  have 
th is  n a tu ra l s ig n ific a tio n , are used in  a w ide r, o r 
in  a d iffe re n t sense. The  n a tu ra l m ean ing  o f the  
w o rds  no doub t, is  th a t  th e  r ice  sha ll be shipped 
d u r in g  these tw o  p a rt ic u la r  m onths, b u t  we w ill 
show th a t, b y  th e  custom  o f th e  trade , a la t itu d e  
is a llow ed, and th a t p rov ided  th e  sh ip m e n t has 
been conducted in  such a w ay as th a t  the sh ip  w il l  
be able to  sa il d u r in g  these tw o  m onths, th a t 
means, b y  the  custom  o f th e  trade , th e  sh ip p in g  of 
rice  on board d u r in g  th e  m on ths in  ques tion .”  
T h a t, o f course, w ou ld— accord ing  to  th e  w q ll- 
kn o w n  ru le  o f law  w h ich  adm its  pa ro l evidence 
n o t to  c o n tra d ic t b u t  to  exp la in  th e  w ords used in  
a d o c u m e n t; to  be as i t  were tbe  m ercan tile  
d ic tio n a ry , in  w h ic h  you  are to  fin d  the m ercan tile  
m ean ing  o f the  w ords w h ich  are used— be a le g it i 
m ate  and  w e ll-kn o w n  mode o f co n s tru in g  the  
docum ent.

N o w , has any evidence o f th a t k in d  been ad
duced here?  I t  is  a case w h ich  is c e rta in ly  one o f 
th e  m ost s in g u la r I  have ever observed in  th is  
respect. T he  defendants in  th e  action  p u t upon 
th e  record pleas w h ich  repeated the  s tip u la tio n s  
in  th e  con tra c t w ith  rega rd  to  the  sh ip m e n t be ing  
made d u r in g  th e  p a rt ic u la r  m on ths, and the  plea 
averred  n o t o n ly  th a t th e  s t ip u la tio n  had th a t 
m eaning, th a t the  goods were to  be p u t on board  
d u r in g  those m onths, b u t th a t n e g a tive ly  they 
shou ld  n o t be p u t on board a t any o th e r t im e  ; and 
th e  pa rties  w e n t to  t r ia l  upon  those issues am ong 
o thers. T he  p la in t if fs  d id  n o t propose to  adduce 
an d  d id  n o t them selves adduce, any evidence as 
to  any custom  w h ich  w o u ld  p u t upon th e  w ords 
in  question any m ean ing  d iffe re n t fro m  w ha teve r 
m ig h t be th e ir  o rd in a ry  o r n a tu ra l m eaning. B u t 
th e  defendants n o t m ere ly  rested upon w h a t they  
contended to  be, and w h a t as i t  seems to  me 
was, th e  n a tu ra l m ean ing  o f th e  words, b u t th e y  
proceed to  g ive  evidence th a t  th a t w h ich  was 
th e  n a tu ra l m ean ing  o f th e  words was understood 
b y  th e  trad e  to  be th e ir  m eaning, and to  be the  
m ean ing  w h ich  th e  trade  was in  the  h a b it o f a c tin g  
upon. T h is  appears to  m e to  have been, on th e  
p a r t  o f th e  defendants, a ta k in g  upon them selves 
an onus, and an e ffo rt to  d ischarge  an onus .w h ich , 
i f  i t  po in ted  to  the p ro d u c in g  o f evidence a t a ll 
was an onus th a t la y  on the  o th e r side. I t  was 
fo r  the  p la in t if fs ,  i f  th e y  had any evidence of a 
custom  c o n tro llin g  o r  e xp la in in g  th e  n a tu ra l 
m ean ing  o f th e  w ords iu  the  con tra c t, to  have 
produced th e ir  evidence, and i t  was h a rd ly  neces
sary fo r  the  defendants to  p roduce evidence w h ich  
o n ly  professed to  show th a t th e  w ords m eant 
w h a t n a tu ra lly  they  w ou ld  have appeared to  have 
m eant. H ow eve r, evidence was so produced, and 
ve ry  s tron g  evidence was produced b y  th e  defen

dan ts  to  th a t  effect, and  w h a t is  s t i l l  m ore re m a rk 
able, one of th e  v e ry  s tron g e s t pieces o f evidence 
th e  defendants had on th a t  p o in t was th e  evidence 
o f one o f th e  p la in tif fs , w ho upon cross exam in
a tio n  said, w ith  a t least as m uch  d is tinc tness  aud 
force as any o f th e  o th e r w itnesses, th a t  he 
w o u ld  n o t consider rice  p u t on board  th e  ship 
d u r in g  any m on ths  o th e r th a n  th e  tw o  m onths 
specified to  be a tende r w ith in  tbe  m ean ing  ot 
th is  co n tra c t. I n  th a t  s ta te  o f th in g s , so far 
fro m  any evidence b e in g  produced by th e  P o n 
t i f fs  to  a lte r th e  n a tu ra l m ean ing  o f the  w ords, a ll 
th e  evidence was evidence g o in g  to  show th a t  the 
w ords  o u g h t to  receive, and w o u ld  in  th e  trade 
rece ive th e ir  n a tu ra l and o rd in a ry  construc tion , 
and I  th in k  th e  counsel fo r th e  respondents ac 
y o u r  L o rd s h ip s ’ ba r a d m itte d  w ith  g rea t fairness» 
and  th e y  cou ld  n o t have done o th e rw ise  than 
a d m it, th a t  i f  th e  question  were asked, W as there 
any evidence to  go to  the ju r y  o f a custom  p lac ing  
upon those w ords a m ean ing  d iffe re n t fro m  th e ir  
n a tu ra l and o rd in a ry  m ean ing  ? th e  answ er m ust 
be th a t the re  was no evidence o f th a t  k in d  to  g ° 
to  th e ju ry .  . ,

T he re fo re , I  s u b m it to  y o u r  L o rd sh ip s  th a t  than 
w h ic h  appears to  me to  have been th e  o n ly  mode 
o f c o n tro llin g  th e  n a tu ra l co n s tru c tio n  o f th is  
co n tra c t, was n o t a mode w h ich  was resorted 
to , o r cou ld  be resorted  to  in  th is  case. T he re  was 
n o th in g  w ha te ve r in  th e  evidence to  go to  tbe 
ju r y  e n t it l in g  th e  p la in t if fs  to  say th a t a construe 
t io n  d iffe re n t fro m  th e  o rd in a ry  m ean ing  o f the 
w ords should be p u t upon the  con trac t. T h a t is 
th e  m ore im p o r ta n t as bea ring  upon some other 
observa tions o f the  L o rd  Jus tice  in  the  C o u rt o 
A ppea l.

Y o u r  L o rd sh ip s  w i l l  rem em ber th a t th e re  wer 
in  substance tw o  app lica tions to  the  C o u rt o 
A ppea l. One was w ith  reference to  w he the r the 
v e rd ic t shou ld  be en tered  fo r  th e  defendants ; the 
o th e r was w ith  reference to  a m o tio n  fo r  a new 
t r i a l ; and w ith  reg a rd  to  the  m otion  fo r  a ne ^  
t r ia l  on th e  g ro u n d  th a t  tb e  v e rd ic t was against 
th e  w e ig h t o f evidence, M e llis h , L .J . th u s  ex
pressed h im s e lf : “  Severa l w itnesses, and am ongst 
them  th e  p la in t if f  h im se lf, have deposed tba 
th e y  understood  th e  w o rd  “ s h ip p e d ”  to  mean 
“ p u t  on board ,”  and th a t the  w ho le  quan
t i t y  so ld m u s t be p u t on board w ith in  th e  speci
fied  tim e , and no  w itness says th a t th e  w ord  in  m er
ca n tile  usage has any o th e r m eaning, and th e .p iry  
appear to  have based th e ir  v e rd ic t u pon  a d is tin c 
t io n  w h ich , th o u g h  made b y  one o r tw o  witnesses, 
we do n o t th in k  sa tis fac to ry , between con trac ts  m  
w h ich  the sh ip  is  named, and  con trac ts  w h ich  may 
be fu lf i l le d  b y  d e liv e r in g  goods o u t o f an y  ship- 
O n  the  o th e r hand  we th in k  i t  is  obvious on read
in g  th ro u g h  th e  evidence th a t  each w itness 
n o t speak ing  o f any rea l m e rca n tile  m ean ing  wbio 
the  w ord  -‘ s h ip p e d ”  o r  “ s h ip m e n t”  bears, bn 
was p u tt in g  h is  ow n co n s tru c tio n  on th e  w0L ’ 
and, as persons who are n o t law yers  are a p t to  o > 
in te rp re te d  th e  w ord  lite ra l ly .  N o  w itness state 
th a t he had kn o w n  instances o f goods rejectee * 
and such re jec tio n  acquiesced in  w hen the  sh’ P, 
m e n t had been com ple ted w ith in  th e  appoint® 
t im e , because the  w hole  of the  goods w ere n o tp  
on board d u r in g  th a t t im e ; and  th is  is th e  so rt ^ 
evidence w h ic h  in  o u r op in io n  o u g h t to  be 
before th e  ru le  established b y  th e  case o f 
ander v . Vandersee (L . Hep. 7 0 .  P . 530) 
departed  from , I  have a lready re fe rred  to  tna
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case, and to  th e  su p p os ition  th a t i t  established any 
r u le ; b u t w ith  reference to  these observa tions o f 
th e  L o rd  Ju s tice  I  desire to  p o in t o u t to  y o u r L o rd -  
sh ips th a t  th e y  appear to  me to  be based upon aB e - 
gree o f fo rg e tfu ln e ss  o f w h a t re a lly  was the  state o f 
th in g s  a t the  t r ia l  o f th e  presen t case. T he  L o rd  
Ju s tice  speaks as i f  w itnesses had  been b ro u g h t 
fo rw a rd  to  es tab lish  a custom  c o n tro llin g  or 
a lte r in g  th e  n a tu ra l m ean ing  o f th e  w ords. H a d  
th a t been th e  case I  agree th a t  i t  w o u ld  have been 
e x tre m e ly  p rope r to  have exam ined w ith  m in u te 
ness and w ith  c r it ic is m  the  evidence so g iven , to  
lo o k  upon  i t  w ith  suspic ion, a t a ll events w ith  
care, as y o u  m u s t a lw ays do upon  evidence w h ich  
proposes to  f ix  upon w ords a n o n -n a tu ra l m ean ing  
o r an acqu ired  m ean ing . B u t  these w itnesses 
w ere n o t b ro u g h t fo rw a rd  to  f ix  upon  w ords a 
n o n -n a tu ra l o r  an acqu ired  m eaning. T h e y  were 
b ro u g h t fo rw a rd  fo r  th e  v e ry  s im p le  and innocen t 
pu rpose  o f  say ing  th a t  th e y  had a lw ays u n d e r
stood th a t  th e  w o rds  bore th e ir  n a tu ra l m eaning, 
and had no acqu ired  o r  secondary m ea n in g  in  the  
trade . U n d e r these c ircum stances I  am  m y s e lf 
a t a loss to  conceive how  witnesses cou ld  have said 
a n y th in g  else than  th a t  in  genera l te rm s  th a t  was 
th e ir  o p in io n  o f th e  m ea n in g  o f the  w ords, and 
th a t  was th e  w ay in  w h ich  in  th e  course o f th e ir  
tra d e  th e y  had a lw ays kn o w n  th e m  to  be acted 
upon.

T h a t re a lly  disposes o f  th e  w hole  o f the  case. 
I f  the re  had been any c o n flic t o f evidence, i f  
the re  had been any evidence opposed to  th a t 
g iven  b y  th e  defendants, y o u r L o rd s h ip s  m ig h t  
have had here to  cons ider w h e th e r the re  o u g h t 
n o t to  have been a new  t r i a l ; b u t i t  be ing  th e  
case, and i t  b e ing  in  fa c t a d m itte d , th a t  the re  was 
no evidence the  o th e r way, th a t  the re  was no e v i
dence to  go to  th e  ju r y  o f th e  w ords  h a v in g  any 
u n n a tu ra l s ig n ifica tio n , th e  question  resolves 
its e lf  s im p ly  in to  th e  o rd in a ry  and n a tu ra l con
s tru c tio n  of th e  co n tra c t as a docum en t th e  con
s tru c tio n  o f w h ich  m u s t be placed upon i t  b v  the  
cou rt.

T hen , Ire p e a t, th e  case o f A lexander v. Vandersee 
(L . Hep. 7 0 . P . 530) has n o t la id  down any ru le  o f 
cons tru c tio n  app licab le  to  the  presen t case, and 
th e  docum ent lies before y o u r L o rd sh ip s  fo r  you  to  
p u t th e  n a tu ra l and o rd in a ry  co n s tru c tio n  on th e  
w ords. T h a t n a tu ra l and  o rd in a ry  cons tru c tio n  
appears to  m e to  be free  from  d o u b t and a m 
b ig u ity , and i t  w i l l  and m u s t g iv e  to  th e  co n tra c t 
a m ean ing  sho w in g  th a t  i t  has n o t been com p lied  
w ith  in  th is  case, and th a t the  goods tendered  are 
u o t goodB w h ich  were sh ipped acco rd ing  to  th e  
con tra c t.

I  the re fo re  s u b m it th a t th e  p la in t if fs  have 
ta ile d  in  m a k in g  o u t th e ir  case. T h a t was th e  
o p in io n  o f the  C o u rt o f Queen’s Bench, before 
whom  th e  case came in  th e  f ir s t  instance. In  m y  
o p in io n  th e  d e te rm in a tio n  o f the C o u rt o f Queen’s 
Bench was correct, and th e  C o u rt o f A p p e a l 
o u g h t to  have dism issed th e  appeal w h ich  was 
m ade fro m  th a t  decision. Y o u r  L o rd s h ip s , i f  you  
take  th a t  v ie w , w i l l  now  h o ld  th a t  the  C o u rt o f 
-appea l o u g h t to  have dism issed w ith  costs th e  
a p p lica tio n  made to  them , and yo u  w i l l  res to re  
th e  ju d g m e n t o f th e  C o u rt o f Queen’s Bench. 
"■Ud, a c tin g  upon  a p r in c ip le  u pon  w h ich  y o u r  
C o rdsh ip s  have a lready professed y o u r in te n tio n  
to  ac t in  proceedings u nder th e  new  J u d ic a tu re  
A c t,  you  w i l l ,  I  th in k ,  couple w ith  th a t  the  
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a w a rd in g  to  th e  appellants  in  th is  case the  costs 
o f th is  appeal.

L o rd  Hatherley.— M y  L o rd s , I  e n t ire ly  concur 
in  th e  re s u lt a t w h ich  m y  noble an d  learned  fr ie n d  
has a rr iv e d .

I  pass a lto g e th e r fro m  th e  case o f A lexande r v . 
Vandersee (L . Rep. 1 C. P . 520), because, fo r  th e  
reasons w h ich  have been a lready assigned, i t  a p 
pears to  me to  be d is tin g u ish a b le  fro m  th is  case, 
and to  have la id  dow n no ru le  whatsoever w h ich  
can be u se fu lly  app lied  to  th e  case w h ic h  we have 
fo r  o u r p resen t decision.

L o o k in g  a t th e  case before us, th e  f ir s t  ob 
se rva tion  w h ich  s tr ik e s  one upon  th e  v e ry  
aspect o f th e  co n tra c t, I  th in k ,  is  th a t  i t  is  a 
ca re fu lly  prepared con tra c t. T h e re  are traces in  
th e  evidence before us o f i ts  b e in g  a co n tra c t of 
no unusua l character, fro m  w h ich  I  in fe r  th a t a 
course o f dea ling  and p rac tice  has been established 
w h ic h  w e o u g h t to  be v e ry  ca re fu l in  no w ay to  
in te rfe re  w ith .  I  apprehend th a t  n o th in g  can be 
m ore  unbecom ing  in  a c o u rt o f ju s tic e  th a n  an 
endeavour in  any w ay, b y  any B tra ined ru le  o f 
co n s tru c tio n , to  g e t r id  o f th e  p la in  and s im p le  
e ffect o f th e  con trac ts  w h ich  th e y  have to  construe. 
O u r d u ty  as judges in  cases o f th is  descrip tion , 
as con tras ted  w ith  th e  d u ty  o f a ju r y ,  is  t h is : i f  
th e  co n tra c t bears a p la in  n a tu ra l sense and 
m ean ing , n o th in g  shou ld  m ake us devia te  fro m  
th a t p la in  n a tu ra l sense and m ean ing  b u t th e  
s tron g e s t evidence, n o t o f th e  o p in io n  o f  th is  o r  
th a t  w itness, b u t  o f a cus tom  o f th e  trade  o r 
business w h ich  fo rm s  th e  su b je c t-m a tte r o f th e  
con trac t, w h ich  has g ive n  an unusua l, and as i t  
has been called a n o n -n a tu ra l m ean ing  to  the  
con trac t. N o  evidence o f th a t  d e scrip tion  has 
been produced in  th is  case. W e  have g o t, as i t  
appears to  me, p la in ly  and s im p ly  to  construe  th is  
co n tra c t acco rd ing  to  th e  w ords we the re  f in d . 
The o n ly  w ord  in  th e  co n tra c t w h ich  w ou ld  
adm it, as i t  appears to  m e, o f any te ch n ica l in 
te rp re ta tio n  is  th e  w o rd  “  sh ipped.”  I t  m ay  
be w e ll w ith  reg a rd  to  a w o rd  w h ich  was 
no t su ffic ie n tly  unders tood  be fore , o r  w ith  reg a rd  
to  w ords  w h ich  have a special and techn ica l fo rce , 
to  have established, i f  i t  can be established, u p o n  
evidence, any usage w h ich  has a t tr ib u te d  to  such 
w ords  any special o r  p e cu lia r force. I t  does n o t 
appear to  m e, how ever, th a t  in  the  p resen t case 
any such evidence is  needed. I  th in k  the  m ean
in g  o f th e  w o rd  “  sh ipped ”  is  s u ff ic ie n tly  u nder
stood b y  th is  t im e  in  comm erce. B u t  i f  i t  were 
needed, I  th in k  we have su ffic ie n t evidence before 
us th a t b y  “  sh ipped,”  a ll th e  w itnesses unders tood  
“  p u t  on beard .”  I  read th e  con trac t, the re fo re , 
as i f  i t  said, “  p u t on board ”  a t M adras o r  coast fo r  
th is  p o r t  d u r in g  th e  m on ths  o f M a rch  ^  A p r i l ,  
1874. N o w  y o u r L o rd sh ip s  w i l l  observe th a t i t i s  n o t 
“  in  ”  th e  m on th s  o f M a rch  ~  A p r i l ,  i t  is  n o t th a t  
th e  goods are to  f in d  them se lves on board, and to  
be th e re  w ith in  th a t  pe riod , b u t  i t  is  th a t  th e y  are 
to  be sh ipped, th a t  is  to  say, to  be p u t on board 
“  d u rin g  ”  those m on ths, im p ly in g  a con tinuous 
act o f sh ip p in g , b y  w h ich  these goods are to  be 
placed in  th e  p o s itio n  in  w h ich  th e y  are to  be 
placed acco rd ing  to  the  m ean ing  o f the con tra c t. 
I t  is  n o t s u rp r is in g  th a t a sta te  o f th ingB  has 
arisen upon  w h ich  th e re  m ig h t be some co n tro 
versy , fo r  th is  reason. O w in g  to  th e  d istance o f 
the  d is t r ic t  fro m  w h ich  th e  goods were to  come, 
the  p a rtie s  to  the  c o n tra c t o f 17 th  M a rch  cou ld  n o t
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ascerta in  th e  exact state o f th in g s  a t th e  date o f 
th e  con trac t, and  in  t r u th  th e  goods w h ich  have 
been tendered  to  th e  defendants were a ll  on board 
a t th e  ve ry  date o f th e  co n tra c t itse lf. T he y  had, 
the re fo re , been p u t  the re  o f course w ith  no 
reference w ha teve r to  th e  co n tra c t and its  te rm s, 
and i t  is n o t s u rp r is in g  th a t th is  sh ip m e n t o r 
em ba rka tion  o f th e  goods, made before th e  con
tra c t  was entered in to , and w ith o u t know ledge o f 
th e  con trac t, shou ld  n o t be fo u nd  to  square w ith  
th a t  in s tru m e n t. T he  consequence is  th a t  we 
have here, as i t  seems to  m e, an engagem ent to  
su n p ly  r ice  to  th e  defendants, th e  characte r of 
■which rice  was to  be th is , i t  was to  be r ice  sh ipped 
d u r in g  these tw o  p a rtic u la r  m on ths, o r e ith e r of 
them , and n o t o therw ise . .

N o w  u n d e r these circum stances, and w ith  the  
p la in  m ea n in g  o f  the  co n tra c t ly in g ,  as i t  ap
pears to  me, on its  surface, we are n o t e n tit le d  
to  speculate on th e  reasons and m o tives  w h ic h  
have induced those w ho are engaged in  th is  
p a rt ic u la r  trad e  to  fram e th e ir  con trac ts  in  
th e  m anner w h ich  pleases them  best. W e  
m u s t assume th a t i t  is  o w in g  to  th e  custom  of 
th e  tra d e  th a t they have de te rm ined  to  fram e 
them  in  th is  fash ion. T he y  do n o t s tip u la te  
e ith e r th a t th e  goods sha ll be found  on board 
a t such a tim e , o r  th a t th e  goods sha ll be 
on board  before th e  end o f th e  m o n th  o f 
A p r i l ; th a t  w ou ld  have been a v e ry  s im p le  mode 
of exp ress ing  i t ,  i f  th a t  was w hat th e y  in te n de d  ; 
b u t  th e y  do expressly say th a t  th e  goods sh a ll be 
sh ipped, th a t is to  say, p u t  on board, d u r in g  these 
tw o  p a rtic u la r  m on ths, o r  one o f them .

N o w  th e  learned ju d g e  w ho tr ie d  th e  case and 
addressed th e  ju r y  in  th e  f ir s t  instance, appears to  
have reasoned upon  th e  m otives  w h ich  m ig h t 
p ro b a b ly  have induced such a co n tra c t to  be 
entered in to , and also M e llish , L .J .,  in  th e  C o u rt 
o f A ppea l, d id  in  some degree cons ider how  fa r  in  
h is ju d g m e n t a reason cou ld  be assigned fo r  such 
a fo rm  o f co n tra c t. B re tt ,  J ., in  addressing the 
ju r y ,  seemed to  read  th e  co n tra c t in  fa c t as I  
have ju s t  expressed, as i f  i t  had been th a t the  
sh ip  shou ld  be loaded before the^ end o f  A p r i l , 
th a t  is th e  co n s tru c tio n  w h ic h  in  h is  v ie w  o f i t ,  
expressed as he expressed i t ,  i t  w o u ld  convey. 
The  v ie w  th a t  I  take  o f th e  co n tra c t I  confess is 
th is , th a t  i t  is  n o t th e  a rt ic le  “  r ice  ”  o n ly  th a t  is  
sold, b u t the  th in g  th a t  is so ld is  the  a rt ic le  “ rice  
sh ipped in  M a rc h  o r  A p r i l , ”  and the  a rtic le  ‘ r ice  
sh ipped in  F e b ru a ry  ”  is  n o t th e  a rtic le  w h ich  has 
been purchased b y  th e  defendants. The  L o rd  
Ju s tice  says, in  v e ry  m uch  th e  same phraseology, 
th a t th e  w o rd  “  sh ipped ”  is  capable o f  th e  tw o  
cons truc tions , c f  m ean ing  e ith e r  “  begun and 
fin ish e d  to  be p u t on board,”  o r  “  the  p u t t in g  on 
board  com ple ted ,”  in  M a rch  o r  A p r i l .  (H is  L o rd - 
sh ip  read  the  passage fro m  th e  ju d g m e n t of 
M e llis h , L . J., quo ted  by  th e  L o rd  C hance llo r, and 
con tinued  :] N o w  w ith  th e  grea test possible re 
spect, and I  am sure no one ju d g e  ever en te rta ined  
m ore  respect fo r  ano th e r th a n  I  e n te rta in  fo r  
M e llis h , L .J ., I  do th in k  th a t th a t  is a ve ry  
hazardous w ay o f c o n s tru in g  a co n tra c t, nam e ly , 
to  say in  a class o f con trac ts  h a v in g  a g re a t range 
th a t th e  ju d g e  can see upon th e _face o f the  con
tra c t ,  re la t in g  to  a class o f business upon w h ich  
he m a y  o r  m a y  n o t have been w e ll in fo rm e d , a 
s u ffic ie n t reason to  re je c t w h a t may be th e  li te ra l 
in te rp re ta tio n , i f  o therw ise  th e re  w ou ld  be an 
excuse a ffo rded  to  pa rties  fo r  re je c tin g  con trac ts .

T he  danger o f such a co n s tru c tio n  is  extrem e, 
because i t  is im poss ib le  to  know  a ll th e  causes 
w h ic h  m ay have induced th e  persons to  p u t  w ords 
in to  a con tra c t. I f  th e  w ords have a c e rta in  de
f in ite  m eaning, i t  is  dangerous to  d e p a rt fro m  th a t 
m ean ing , u n t i l  you  can a rr iv e  a t any sound g ro u n d  
upon w h ich  you  should do so : i t  is dangerous to  
depart fro m  i t  upon a con jecture  th a t i t  can m ake 
no d iffe rence  to  th e  p a r t ie s ; and  spec ia lly  you 
cannot re jec t th e  l i te ra l co n s tru c tio n , as i t  appears 
to  m e because you  th in k  th a t unless yo u  re je c t i t  
you  m ay be a ffo rd in g  an o p p o r tu n ity  fo r  an eva
sive pu rchaser to  escape fro m  h is  ba rga in . Or 
course, as has been a lready observed in  m any 
cases, i f  a pu rchaser is  desirous o f escaping from  
h is  ba rga in , and i f  he finds th a t  th e  ba rg a in  w h ich  
i t  is a tte m p te d  to  enforce as aga ins t h im  is  not 
o n ly  burdensom e, b u t  is  aga ins t th e  le tte r  o f h is 
con trac t, the re  is n o th in g  in  o u r law  w h ich  pre* 
ven ts  h is  a v a ilin g  h im se lf o f the  answer to  the 
case made aga inst h im , nam e ly , th a t  he has no t 
en tered  in to  th e  engagem ent you  a llege, and u  
you  seek to  fasten i t  upon h im , you  m us t f ir s t  
b r in g  h im  w ith in  th e  fo u r  corners o f th e  con tract. 
W h a t M e llis h , L .J ., says, is  v e ry  m uch  lik e  w hat 
B re t t ,  J ., said. A s s u m in g  in  th e  f i r s t  place th a t 
th e  o n ly  ob jec t in  v ie w  is to  kn o w  w hen th e  ship 
m ay a rr ive , he fu r th e r  assumes th a t the  ob jec t is 
to  kn o w  the  la tes t pe riod  a t w h ich  i t  m ay a rrive .

N o w  I  apprehend th a t i t  is im p o r ta n t to  persons 
e n te r in g  in to  con trac ts  o f th is  desc rip tio n  to  
a rrange a ll th e ir  con trac ts  fo r  th e  w hole  course of 
the  yea r a fte r th e  ca lcu la tions  th e y  m ay have 
made as to  w h a t p a rt ic u la r  tim es  they w i l l  be in  
funds  to  m e e ttb e ir  engagem ents, and i t  is ju s t  as 
im p o r ta n t to  them  to  kn o w  how  lo n g  i t  w i l l  be 
before th e ir  sh ip  a rrives, as to  kn o w  how  soon i t  
w i l l  be th a t  she w i l l  a rr ive . T he y  do n o t w ish  
th e  goods to  a rr iv e  sooner th a n  th e  tim e  when 
th e y  have made th e ir  a rrangem ents  fo r  them , and 
th e y  do n o t w ish  th e m  to  a rr iv e  la te r  th a n  the 
t im e  they  have made th e ir  a rrangem ents  fo r, and 
i f  th e y  have spec ifica lly  nam ed th e  m on ths  ot 
M a rch  and A p r i l ,  th e y  mean those tw o  m onths. 
T hey do n o t m ean to  purchase goods placed on 
board  in  th e  p rev ious m on th , F e b ru a ry , w h icn  
the re fo re  w ou ld , o r m ig h t,  a rr iv e  a t a d iffe re n t 
season fro m  th a t  a t w h ich  th e y  specia lly  engaged 
b y  th e  co n tra c t to  accept th e  goods, w h ich  goods 
b y  th e  n a tu re  o f th e  con tra c t are to  be pa id  fo r 
im m e d ia te ly  on th e  sh ip ’s a rr iv a l.

T h a t re a lly  seems to  me to  am oun t to  th e  whole 
case, because as regards the  evidence w h ich  has 
been produced, I  e n tire ly  agree w ith  w h a t has 
been a lready said, th a t th a t evidence, i f  i t  was re 
q u ire d  a t a ll, o r  i f  i t  is adm iss ib le  a t a ll, has, i t  
a n y th in g , s treng thened  w h a t appears to  be the 
n a tu ra l c o n s tru c tio n  o f the con tra c t, th a t  “  M a rch  
does mean “ M a rc h ,”  and “ A p r i l ”  does mean 
“  A p r i l , ”  and th a t  the  lo a d in g  “  d u r in g  th e  m onths 
o f M arch  and A p r i l , ”  does m ean a lo a d in g  d u r in g  
those m onths.

W ith o u t d e ta in in g  y o u r L o rd sh ip s  any longer 
upon th e  case, w h ic h  has been so f u l ly  and am p )' 
gone in to , I  am  con ten t to  say th a t  I  do no 
th in k  th is  case is  a t a ll governed  b y  th e  case 
o f A lexander v . Vandersee (L . Rep. 7 ,10 . 
530), n o r do I  th in k  i t  necessary to  say any 
th in g  w ha tever upon th a t case. I  th in k  i t  is  p la in  
upon th e  co n s tru c tio n  of th e  co n tra c t th a t we 
have before us, th a t th a t  c o n tra c t was n o t per 
fo rm ed  in  such a m anner as th a t  th e  defendants
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w ere com pelled to  accept th e  te n de r o f goods 
w h ich  w ere sh ipped in  th e  m o n th  o f F eb ru a ry , 
instead o f  goods w h ich  were sh ipped in  th e  
m on ths  of M a rch  and A p r i l ,  o r  one o f them . T he  
F e b ru a ry  sh ip m e n t app lied  to  the  whole o f the 
goods, w ith  th e  excep tion  s im p ly  o f f i f t y  bags, and 
we have i t  in  evidence, th a t  these f i f t y  bags am ounted 
to  fo u r  tons o u t o f 300 tons. I t  appears to  me th a t  
th e  defendants cou ld  n o t be ob liged  to  accept a 
te n de r o f those bags separate and d is t in c t from  the 
com ple te  con tra c t th e y  had en tered  in to  fo r  the  
w hole 300 tons, a lm ost the  e n t ire ty  o f w h ich  was 
sh ipped in  a d iffe re n t m o n th  fro m  th a t  w h ic h  th e y  
had con trac ted  fo r, and the re fo re  was n o t o f such 
a characte r as to  be de live rab le  to  th e m  in  f u l f i l 
m en t o f th e  con tra c t th e y  had entered in to .

L o rd  O ’H a g a n .— M y  L o rd s , I  have reached the  
same conclusion, and s u b s ta n tia lly  fo r  th e  same 
reasons. I  sha ll n o t repeat those reasons, n o r go 
aga in  th ro u g h  facts and docum ents th a t  have 
been a lready a b u n d a n tly  discussed. T he  question  
is o f p u b lic  im portance , and th e  c o n flic t o f ju d ic ia l 
op in io n  upon i t  shows th a t i t  is n o t w ith o u t serious 
d if f ic u lty ,  b u t the  g rounds  o f decis ion lie  w ith in  a 
ve ry  n a rro w  compass, and fo r  m y s e lf I  sh a ll sta te  
them  in  a v e ry  few  words.

A s  to  the  a u th o r ity  m a in ly  vouched b y  th e  p la in 
tif fs , I  concur w ith  m y  nob le  and learned fr ie n d s  
th a t i t  is d is tin g u ish ab le , and does n o t ru le  th is  case, 
w h ich  m u s t be dea lt w ith  on  its  ow n special c ir 
cumstances. W e  have to  consider a w r it te n  con
tra c t, c a re fu lly  p repared, and d e lib e ra te ly  acted 
upon, th e  te rm s  o f w h ich  are c lear and in te ll ig ib le ,  
and convey v e ry  d is t in c t ly  th e  purpose o f the  
parties  to  i t .  R egarded in  them selves, these 
te rm s are th e  p ro p e r sub jec t o f c o n s tru c tio n  b y  a 
c o u rt and n o t b y  a ju r y ,  and th e y  appear to  me 
fu l ly  to  susta in  the  co n ten tion  o f  th e  defendants. 
C om m erc ia l usage, o r th e  w e ll established u n d e r
s ta n d ing  am ongst m e rca n tile  m en, m ay  som etim es 
be ap p lie d  to  p u t on w ords  a p p a re n tly  d is t in c t a 
sense o th e r th a n  th a t  w h ich  reasonab ly and 
n a tu ra lly  belongs to  them . B u t  o f such a usage 
° r  u n d e rs ta n d in g  th e  p la in t if fs  have g iven  no 
P roof w ha te ve r, le a v in g  th e  w o rds  em ployed to  
the in te rp re ta tio n  o f th e  c o u rt acco rd ing  to  th e ir  
o rd in a ry  im p o r t and effect. €)n th e  o th e r hand  
the  defendants have re lie d  upon a considerable 
body o f te s tim o n y  to  p rove  th a t the  sense com- 
M o n ly  a ttr ib u te d  to  th e  w ords is th a t  w h ich  is p u t 
upon them  b y  com m erc ia l people. T h is  te s tim o n y , 
4  i t  was needed, w o u ld  be o f m uch  w e ig h t and 
Persuasiveness. I  do n o t th in k  th a t  i t  was. I  
th in k  th a t i f  o ra l evidence was g ive n  a t a l l  i t  
shou ld  have come fro m  those w ho  w ish  y o u r 
L o rd sh ip s  to  in te rp re t  p la in  phraseo logy aga ins t 
tts  com m on im p o rt. B u t  i t  is  s t r ik in g  and 
cu rious th a t a ll th e  w itnesses are o f one w ay 
o f th in k in g ,  and a ll o f th e m  declare th a t  th e  li te ra l 
W eaning is  th 6  tru e  m eaning, and  recognized 
u n iv e rs a lly  as such b y  those whose occupations 
and in te re s ts  b r in g  them  c o n tin u a lly  in to  re la tio n  
w ith  agreem ents o f th e  k in d . I  th o u g h t fo r  a tim e  
th a t there  m u s t be a re - in v e s tig a tio n  o f th e  case, 
and th a t  th e  v e rd ic t o f  the  ju r y  shou ld  be set aside 
as ag a in s t evidence, i f  n o t fo r  m isd ire c tio n . B u t 
h a v in g  sa tis fied  m yse lf th a t th e  decision p ro p e rly  
rested w ith  th e  c o u rt, and  th a t n o th in g  had been 
offered on e ith e r side to  raise a ju r y  issue, and 
ueem ing th e  w ords o f th e  co n tra c t p la in  and 
unequivoca l, I  fee l bound  to  adopt th e  p roposa l 
° f  m y  nob le  and learned fr ie n d , and advise y o u r

L o rd s h ip s  to  a llow  th e  appeal. I  do  n o t th in k  
th a t we are a t l ib e r ty  to  speculate as to  m otives, o r 
to  consider w h o t com para tive  bene fit m ig h t have 
arisen fro m  a sh ipm en t in  F e b ru a ry  o r  a sh ip m e n t 
in  M arch . I  can see good reason a t least fo r  th e  
s tip u la tio n  th a t  i t  shou ld  d e fin ite ly  be in  th e  one 
m on th  o r in  th e  o th e r. B u t  th e  p la in  fac t is  th a t 
th e  defendants barga ined  fo r a sh ip m e n t d u r in g  
M arch  o r  A p r i l ,a n d  fo r  n o th iu g  e lse ; and  as th a t  
w h ic h  was offered to  th e m  was s u b s ta n tia lly  a 
sh ip m e n t in  F e b ru a ry  th e y  were n o t b o u nd  to  
accept i t .

T he  appeal m u s t be a llow ed w ith  costs, and the  
ju d g m e n t o f th e  Queen’s Bench a ffirm ed .

L o rd  Blackburn.— M y  L o rd s , I  am  e n tire ly  o f 
th e  same op in ion .

T he  question  arises upon a c o n tra c t b y  w h ich  the  
one p a rty  bound h im s e lf to  buy, and  th e  o th e r p a rty  
to  se ll, “  M adras r ice , to  be sh ipped a t M adras 
o r coast fo r  th is  p o r t  d u r in g  th e  m on ths  o f M a rch  
^  A p r i l  1874, about 300 tons p e r R a ja l i  o f  
C ochin."

The f ir s t  question  th a t arises is , w h a t was i t  
th a t, acco rd ing  to  th a t  co n tra c t th e  p la in t if f  was 
to  su p p ly , aud the  de fendan t was bound to  
ta ke ?  I t  was a rgued on one p o in t th a t i t  was 
enough th a t  i t  was r ice , and th a t  i t  was im m a 
te r ia l w hen i t  was sh ipped  as fa r  as th e  sub jec t 
m a tte r  o f th e  co n tra c t w ent, i ts  b e in g  sh ipped 
a t ano the r and a d iffe re n t t im e  be ing  o n ly  a 
breach o f a s t ip u la t io n  w h ich  cou ld  be com pen
sated fo r  in  damages. B u t I  th in k  th a t  th a t 
is  q u ite  un tenab le . I  th in k ,  to  adopt an i l lu s 
t ra t io n  w h ich  was used a lo n g  tim e  ago b y  
L o rd  A b in g e r, C .B ., and a lways s tru c k  m e as 
be ing  a r ig h t  one, th a t i t  is an u t te r  fa llacy , when 
an a rtic le  is  described, to  say th a t  i t  is a n y th in g  
b u t a w a rra n ty  o r  a co n d itio n  p recedent th a t 
i t  shou ld  be an a r t ic le  o f th a t k in d , and  th a t 
a no the r a r t ic le  m ig h t bo s u b s titu te d  fo r  i t .  T he  
t r u th  is , as he has said, th a t  i f  yo u  co n tra c t to  se ll 
peas, you  cannot ob lige  a p a rty  to  take  beans. I f  
the  d e scrip tion  o f th e  a rt ic le  tendered is  d if fe re n t 
in  any respect i t  is  n o t tho  a rt ic le  ba rga ined  fo r, 
and th e  o th e r p a rty  is  n o t bound to  take  i t .  I  
th in k  in  th is  case w h a t th e  pa rties  barga ined  fo r 
was rice  sh ipped a t  M adras o r th e  coast o f M adras. 
E q u a lly  good rice  m ig h t have been sh ipped a l i t t le  
to  the  n o rth , o r  a l i t t le  to  the  sou th  o f th e  coast o f 
M a d ra s ; and  p robab ly  e q u a lly  good r ice  m ig h t 
have been sh ipped in  F e b ru a ry  as was sh ipped in  
M arch , o r  e q u a lly  good r ic e  m ig h t have been 
sh ipped in  M a y a s  was sh ipped in  A p r i l ;  and I  
dare say eq u a lly  good r ice  m ig h t have been p u t on 
board  a no the r sh ip  as th a t  w h ic h  was p u t on 
board  th e  R a ja h  o f  Cochin. B u t  th e  p a rtie s  have 
chosen, fo r  reasons best kn o w n  to  them selves, to  
say, “  W e  ba rga in  to  take  r ice  sh ipped in  th is  
p a rt ic u la r  reg io n , a t th a t p a rt ic u la r  t im e , on board 
th a t p a rt ic u la r  s h ip ;”  and before th e  defendants 
can be com pelled to  ta ke  a n y th in g  in  fu lf i lm e n t o f 
th a t co n tra c t i t  m u s t be shown n o t m ere ly  th a t  i t  
is  eq u a lly  good, b u t  th a t  i t  is  th e  same a rt ic le  a3 
they  have barga ined fo r, o therw ise  th e y  are  n o t 
bound to  take  i t .

T h a t be ing  so, th e  ques tion  w h ich  arises in  
th is  case is w h e th e r th e  r ice  here  tendered  was 
sh ipped w ith in  th e  p e riod  s tip u la te d  fo r  o r  no t. 
T h a t e v id e n tly  invo lves  in  i t  tw o  questions : 
f irs t ,  w h a t is  m ean t b y  th e  w o rd  “  sh ipped ”  
as used in  th is  co n tra c t ? and , secondly, th e
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question  o£ fa c t w h e th e r th e  th in g s  w h ich  are 
p ro ve d  in  evidence to  have ta k e n  place as re 
ga rds these de fendants d id  am oun t to  a s h ip 
p in g  o f the  r ice  w ith in  the  m ean ing  w h ich  o u g h t 
to  be p u t upon  the  con tra c t. B e fo re  say ing  a w ord  
about the  evidence w h ich  was g ive n  w ith  re g a rd  
to  usage and custom , I  w i l l  proceed to  consider 
w h a t is  th e  m ean ing  w h ic h  y o u r  lo rdsh ips  should, 
in  th e  absence o f any ev idence o f m ercan tile  
usage, p u t  upon th e  w o rd  “  sh ipped  ”  in  a co n tra c t 
o f th is  so rt. S upposing  we had no h e lp  Iro m  
m e rca n tile  usage, and n o th in g  to  gu ide  us b u t 
th a t  genera l know ledge  o f dea ling  and o f w h a t 
takes place w h ic h  judges  ju d ic ia lly  possess and 
ta k e  no tice  of, w h a t w o u ld  th a t  co n tra c t mean r 
I t  seems to  m e th a t  w here  a pa rce l o f goods is 
begun  to  be p u t  on board on o r a fte r  M a rch  1st, 
and  th e y  are a ll f in a lly  p u t  on board, so th a t  th e  
s h ip p in g  is  e n t ire ly  com ple ted  before M a rc h  l i s t ,  
and n o th in g  th e n  rem a ins  b u t  to  take  th e  b i l l  'o f 
la d in g  fo r  them , th e re  can be no d o u b t th a t  th a t  
is  a M a rch  s h ip m e n t; th e  w ho le  sh ipm en t is 
com ple ted  in  th a t  m o n th . B u t  the re  w o u ld  bo a 
g re a t deal m ore  d if f ic u lty  in  say ing  w h e th e r i t  was 
a M a rch  sh ip m e n t o r n o t i f  th e  case were th is  : 
suppose th e  sh ip m e n t o f a la rg e  parce l o f goods 
goes on as one tran sa c tio n  w h ich  occupies several 
d a y s ; suppose, fo r  exam ple, th e  sh ip m e n t o f a 
la rg e  parce l o f goods w h ich  m ay ta ke  te n  days o r 
so to  p u t  on board, has heen begun before th e  end 
o f th e  m o n th  o f F e b ru a ry , and has been proceeded 
w ith  co n tin u o u s ly  w ith  reasonable despatch and 
in  th e  o rd in a ry  w ay as a m a tte r  o f fa ir  dea ling , 
and th e  com p le tion  o f the  sh ip m e n t is  in  M a rch , | 
a lth o u g h  th e  com m encem ent was in  F e b ru a ry , and 
th e  b i l l  o f  la d in g  is ta ke n  in  M a rch , I  t h in k  th e  
m a te r ia lity  o f th e  b i l l  o f la d in g  w ou ld  o n ly  be 
as evidence to  show th a t  th e  sh ipm ent^ was then  
com pleted. I  do c o t th in k  th e  d e la y in g  o f th e  
b i l l  o f la d in g  fo r  a fo r tn ig h t  w o u ld  m ake th e  date 
o f th e  sh ip m e n t a fo r tn ig h t  la te r. I  th in k  the  
m a te r ia l th in g  is  th e  com p le tion  o f th e  p u t t in g  the 
goods on board, w h ich  w ou ld  e n t it le  you to  th e  b i l l  
o f la d in g , b u t th e  b i l l  o f la d in g  w ou ld  be s tron g , 
and  in  m os t cases conc lus ive  evidence o f the  date 
w hen th e  sh ip m e n t was re a lly  com pleted. I  th in k  
in  a case o f th e  so rt I  have supposed the re  is  a 
serious and g rave  question  w h e th e r o r  no th e  s h ip 
m e n t m ay be considered as b e in g  m ade p a r t ly  in  
one m o n th  and p a r t ly  in  th e  o th e r, o r w h e th e r i t  
m a y  no t be considered as made a t th e  t im e  w hen  
th e  one in d iv is ib le  tra n s a c tio n  o f  p u t t in g  those 
bags o f rice  on b oa rd  was ended and com ple ted, 
re s u lt in g  in  th e  w ho le  parcel b e in g  on board , so 
th a t  the re  is  now  a r ig h t  to  say, W e  have sh ipped 
th is  cargo, o r  p o rt io n  o f cargo, and we are now  
e n tit le d  to  a b i l l  o f la d in g .

T h a t was the  case w h ich  arose in  A le x a n d e r  v. 
V an d e rs e e  (L . H ep. 7 C. P . 530). I  do n o t mean 
to  say m ore upon th a t th a n  to  p o in t o u t th a t 
th a t  was th e  case w h ich  arose there . The  
m a jo r ity  o f th e  C o u rt o f E xcheque r C ham ber, 
K e lly ,  O .B., d issen ting , said th a t  th a t  was a 
s u ffic ie n tly  am b iguous m a tte r  to  m ake i t  a p ro p e r 
question  to  ask th e  ju r y  w he ther th is  was a s h ip 
m e n t in  June  o r no t, th a t be ing  th e  m o n th  w hen 
i t  ended, h a v in g  begun in  M a y . T he  decis ion  was 
th a t  i t  was a p ro p e r case to  ta ke  the  o p in io n  o f 
th e  ju r y  upon. I  see th a t  I  am  rep o rte d  to  have 
said (L . Rep. 7 C . P. 534), s ta n d in g  as fa r  as I  can 
perceive alone in  th a t  respect, th a t w ith o u t the 
a id  o f th e  f in d in g  o f th e  ju r y  I  shou ld  have come

to  th e  same conc lus ion . I  do n o t mean to , sa^  
m ore  about th e  case th a n  th is , th a t,  w ith o u t 
sa y in g  I  was w ro n g  u pon  th a t,  I  have v e ry  con
s ide rab le  h e s ita tion  and d o u b t in  say ing  now  th a t 
I  was r ig h t .  I  pass b y  th a t  case w ith  m ere ly  
th a t  observa tion , and leave i t  as i t  stands. W hen 
th is  case came before th e  Queen’s Bench D iv is io n , 
and I  had  to  g ive  ju d g m e n t, I  cou ld  n o t consider 
w h e th e r th e  decis ion in  A le x a n d e r  v. V and ersee  
(L . Rep. 7 C. P . 530) was r ig h t  o r w rong . B e ing  
a decis ion  o f th e  C o u rt o f E xch e q u e r Cham ber 
i t  bound m e, and consequen tly  i t  was abso
lu te ly  necessary fo r  th e  purpose o f th e  deci
s ion  th e re  to  d is t in g u is h  th is  case, and show 
th a t  i t  was n o t th e  same as A le x a n d e r  y .  V a n -  
dereee. N o w , w hen  I  am  a d v is in g  y o u r L o rd sh ip s  
in  th e  H ouse o f L o rd s  th a t is no lo n g e r so, 1 am 
n o t b ound  to  say th a t  the  decis ion  in  A le x a n d e r  
v . V an d ersee  is  good, b u t  i t  is  q u ite  enough to r  the  
purpose  o f a d v is in g  y o u r  L o rd s h ip s  w h a t conc lu 
sion yo u  shou ld  a rr iv e  a t here to  say th a t  I  do 
d is t in g u is h  th e  presen t case fro m  A le x a n d e r  y. 
V a n d e rs e e , and th a t  I  th in k  i t  is d is tin g u ish ab le  
now  fo r  the  same reasons as those fo r w h ic  b i  
d is tin g u is h e d  i t  in  th e  C o u rt o f Queen s Bene 
be low , w here i t  was abso lu te ly  necessary to
d is t in g u is h  i t .  , .

T he  facts are here  th a t  the  g re a t b u lk  o f th is  
r ice  was p u t  on board  d u r in g  th e  m on th  of 
F e b ru a ry . F o r  n in e -te n th s  o f i t  b il ls  o f la d in g  
w ere s igned in  F eb ru a ry . W ith  re g a rd  to  the 
re m a in in g  te n th , a la rge  p a rt o f, th a t  was pu 
on board in  F e b ru a ry , b u t a sm a ll p o rtio n , 
a m o u n tin g , I  th in k ,  to  fo u r tons, was p u t on board 
in  M a rch , and the  b i l l  o f la d in g  fo r  th e  la s t parcel 
was s igned in  M a rch . 0  nder these c ircum stances 
i t  seems to  m e th a t, p u t t in g  aside th e  m ercan tile  
evidence a ltoge the r, i t  is  q u ite  c lea r th a t as fa r  as 
regards those n in e -te n th s  w h ich  were p u t  on board 
in  F e b ru a ry , and the  sh ip m e n t o f  w h ich  was com 
p le ted  in  F eb ru a ry , as was in d ica te d  b y  th e  ta k in g  
o f th e  b ills  o f  la d in g  then, i t  was n o t p a r t  o f  a con
tin u o u s  opera tion  eked o u t b y  p u t t in g  on board  fou r 
tons  m ore  in  M a rch . I t  seems to  me th a t  i t  was so 
co m p le te ly  a F e b ru a ry  sh ip m e n t th a t, had th is  con
tra c t  sa id “ sh ipped in  F e b ru a ry ”  instead o f saying 
“ sh ipped in  M a r c h ^ A p r i l , ”  th e  defendants c lea rly  
cou ld  n o t have re jec ted  i t .  I  th in k  th a t equa lly  
app lies  to  th e  presen t case ; be ing  a F e b ru a ry  
s h ip m e n t i t  cannot be a M a rc h  sh ipm ent. I  observe 
th a t  in  d e liv e r in g  th e  ju d g m e n t o f th e  C o u rt or 
A ppea l, M e llish , L . J .— and I  suppose I  need h a rd ly  
say th a t every w o rd  w h ich  comes fro m  h im  I.c o n - 
s ide r w ith  th e  g rea tes t respect, and do n o t d in e r 
fro m  w ith o u t th in k in g  ove r i t  v e ry  m uch ,— takes 
a d iffe re n t v iew . I  q u ite  agree w ith  h im  th a t  a 
b i l i  o f la d in g  is  no essen tia l p a r t  o f the  sh ipp ing  
o f a cargo o r parce l o f goods. A  parcel o f goo ® 
m ay  be p u t on board a sh ip  w ith o u t a b i l l  o f la d in g  
a t a l l ; i t  is  n o  necessary p a rt, there fo re , o f the  
sh ipm en t. B u t  w hen th e  question  is  w he ther 
th e re  has been a sh ip m e n t w ith in  a p a rtícu la  
t im e  o r n o t, th e  fa c t th a t  a b i l l  o f la d in g  pa 
been made o u t and s igned is to  m y  m in  
evidence, and  u n t i l  a m e rca n tile  m an appears 
to  te l l  m e th a t i t  m akes no d iffe rence 
I  shou ld  re g a rd  i t  as conclus ive  evidence, th a t so 
fa r  as rega rds th a t  p o rt io n  o f the  sh ip m e n t or 
w h ich  i t  is signed, i t  is  then  com p le ted  and is a 
an end. I t  is  in  th a t  w a y  th a t I  cons ider i t » ” 
be ing  a decis ive  and  im p o r ta n t question, and 
m u s t say th a t, to  m y  m in d , th e  reason ing  0
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M ellish , L .J .  and o f th e  o th e r lea rned  ju s tice s  o f 
appeal w ho  a g re e d jw ith  h im  on th a t  p o in t is  n o t 
sound.

I  th in k ,  the re fo re , th a t i t  comes ro u n d  to  th is , 
th a t p r im a  fa c ie  in  th e  absence o f m e rca n tile  
evidence o r th e  lik e , th e  tru e  c o n s tru c tio n  o f the  
co n tra c t is  th a t “  sh ipped in  M a rc h  ”  bears such a 
m ean ing  th a t th e  p o rtio n s  o r parcels o f goods p u t 
on board in  th is  case in  F e b ru a ry , and so com 
p le te ly  p u t on board  and sh ipped  th a t  b ills  o f 
la d in g  were s igned fo r  th e m , w ere n o t M a rch  
sh ipm ents, and consequently , in  th e  absence of 
m ercan tile  usage, th e  de fendants are e n tit le d  to  
ju d g m e n t.

A s  to  the m erca n tile  usage, I  w i l l  say scarcely 
a n y th in g  upon th a t  sub ject, fo r  i t  re a lly  comes 
round  to  th is , th a t  th e  p la in t if fs  d id  n o t a tte m p t 
to  g ive  any m erca n tile  evidence. T h e y  said the  
co n s tru c tio n  o f th e  c o n tra c t w ith o u t m ercan tile  
usage was in  th e ir  fa vo u r. The  defendants m ig h t  
have rested upon th a t ;  b u t  th e  ju r y  h a v in g  
found in  A lexande r v . Vandersee (L . Rep. 7 C. P. 
530) th a t  in  th a t p a rt ic u la r  case the re  was a 
d iffe re n t m ercan tile  m ean ing  to  th e  th in g , th e y  
Were a fra id  o f th a t, and  th e y  to o k  upon th e m 
selves to  p rove  th e  negative . T a k in g  u p  th a t 
p o s itio n  you  cou ld  h a rd ly  expect th e m  to  g ive  
instances o f i t .  T he y  to o k  upon  them selves 
to  p rove  th a t the re  was no  custom . N ob o d y  was 
t r y in g  to  p rove  th a t  the re  was a custom  th e  o th e r 
way, and I  th in k  y o u r  L o rd sh ip s  are bound to  act 
w ith o u t reg a rd  to  the  question w h ich  was asked, 
and to  w h ic h  no answ er was g ive n , as to  w he the r 
o r no th e re  was any d iffe rence  in  the  m ea n in g  o f 
th is  c o n tra c t established  b y  m e rca n tile  usage, o f 
W hich c e rta in ly  no evidence was g iven .

T a k in g  th a t  v ie w  o f th e  case i t  seems to  me th a t 
the  ju d g m e n t shou ld  be fo r th e  defendants, as i t  was 
o r ig in a lly  g ive n  in  the  Queen’s B ench  D iv is io n , and 
I  p e rfe c tly  agree w ith  w h a t the  nob le  and learned 
L o rd  on the  w oolsack has proposed, th a t  th e  costs 
shou ld , now  and  in  fu tu re  cases, g ive  an in d e m n ity , 
and th e re fo re  in c lu d e  th e  costs in  th is  H ouse as 
Well as in  th e  c o u rt below .

L o rd  Gordon concurred.
Judgm ent o f  the C ourt o f  A p p e a l reversed. 

Judgm ent o f  the Queen’s Bench D iv is io n  
restored w ith  costs.

S o lic ito rs  fo r  th e  appellants, L a tte y  and H a r t.
S o lic ito rs  fo r  th e  respondents, Stevens, W i lk in 

son and H a rr ie s .

faprerae Court of JuMcaturr.
COURT OF APPEAL.

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by W . A ppleton , Esq,, Barrister-at-Law.

(B e fo re  Coleridge, C.J., Bramwele and 
Brett, L.JJ.)

A p r i l  1 6 ,1 7 , and  M a y  5 ,1877.
Leask v . Scott.

B i l l  o f  la d in g — Assignm ent o f— C onsideration f o r  
— Stoppage in  tra n s itu — U n p a id  vendor.

The tran s fe r o f  a h i l l  o f  la d in g  fo r  va luab le  con
s ide ra tio n  defeats the r ig h t  o f  stoppage in  t ra n 
s itu , and  i t  makes no difference th a t no p a r t  o f

the consideration f o r  the tra n s fe r arose ou t o f  
such h i l l  o f la d in g .

C. an d  Co., the consignees o f  ce rta in  goods 
f ro m  the defendant f ro m  abroad, f o r  w h ich  they 
had  accepted a  h i l l  o f  exchange a t three months, 
being a lready indebted to the p la in t i f f ,  obtained  
a fu r th e r  loan on the cond ition  o f  g iv in g  security. 
They delivered to h im  the b i l l  o f  la d in g  o f  the 
goods, together w ith  other securities to the am ount 
requ ired . A fte r  th is  a nd  before the a r r iv a l o f  the 
goods, O. an d  Co. became insolvent.

H e ld  (reversing the decision o f F ie ld , J .) th a t the  
defendant was no t en titled  to stop the goods in  
t ra n s itu , f o r  th a t i t  was no t necessary th a t the con
s ide ra tion  f o r  the assignment o f  the b i l l  o f  la d in g  
should be obtained by means o f  the b i l l  o f  la d in g , 
and  th a t there is  in  such a  case no difference 
between a past an d  present consideration. 

R o d g e r« . C o m p to ir d ’E scom pte  de P a ris  ( L . Rep. 
2 P . C. 393 ; 3 M a r. L a w  Cas. 0 . S. 271) d is 
sented f ro m .

T his  was an appeal by the  p la in t if f  fro m  a decis ion 
o f F ie ld , J ., d ire c t in g  ju d g m e n t to  be entered fo r  
th e  defendant.

T he  facts o f th e  case, w h ic h  w i l l  be found  in  
th e  re p o r t o f th e  case in  th e  c o u rt be low  (ante, 
p. 352) are su ffic ie n tly  set o u t in  the  ju d g m e n t o f 
th e  C o u rt o f A ppea l.

W illia m s ,  Q.O. (w ith  h im  M atthew ) fo r  the  appe l
la n t.— T he  tra n s fe r  o f a b i l l  o f la d in g  to  a bona 
f id e  transfe ree  on account o f  an e x is tin g  deb t w ith  
the in te n tio n  o f passing the  p ro p e r ty  o f th e  goods 
th e re in  con ta ined , does in  fa c t pass th e  p ro p e r ty , 
and even i f  th is  were n o t so, the re  was in  th is  case 
som eth ing  m ore to  s u p p o rt the  tra n s fe r th a n  an 
e x is tin g  d e b t ; th e re  was an indo rsem en t m ade 
and g ive n  in  pursuance o f  a b in d in g  o b lig a 
t io n . T he  ju d g m e n t o f th e  c o u rt be low  was 
founded  on th e  decis ion in  Rodger v. The  
C om pto ir d ’Escompte  (3 M a r. L a w  Cas. O. S. 2 7 1 ; 
L .  Rep. 2 P . O. 393), b u t  th a t case can be d is 
tin g u is h e d  as to  th e  facts fro m  th e  p resen t case. 
T here  was the re  f ir s t  a p rom ise  to  m ake an advance, 
and th e n  a fresh  c o n tra c t to  assign the  w ho le  
p ro p e r ty , and th is  was th e  co n tra c t fo r  w h ic h  
the re  was no cons ide ra tion  ; th a t  the re  was m ala  
fides  is  an essentia l in g re d ie n t in  th a t  decis ion as 
m ay be seen fro m  th e  ju d g m e n t a t p. 406. T he  
decis ion in  The M a r ie  Joseph (L . R ep. 1 P . C. 219 ; 
2 M a r. L a w  Cas. O. S. 109, 394) is  to  th e  e ffect 
th a t  a transfe ree  o f a b i l l  o f la d in g  fo r  va luab le  
co n s ide ra tion  is  e n tit le d  to  the  goods before an 
unpa id  vendor, and th is  favours  th e  app e lla n t s 
con ten tion . I n  th e  p resen t case, as in  The  
Chartered B a n k  o f  I n d ia  v . Henderson  (L . R ep . 
5 P. C. 501), a b i l l  o f la d in g  has been indo rsed  fo r  
va luab le  considera tion , and a d is t in c t io n  between 
such a case and  th a t  o f  Rodger v . The C om pto ir 
d ’Escompte, is p o in ted  o u t a t p. 512 o f th e  ju d g 
m en t o f S ir  B . Peacock. T he y  also c i te d :

H ilb e rt v. Carter, 1 T . R. 745;
Lempriere v. Pasley, 2 T. R . 485;
Lickoarrow  v. Mason, 1 Sm. L. C. 757;
Ex parte Norton, L. Rep. 16 Eq. 397;
Holroyd  v. M arshall, 10 H . 1». C&A 191;
Currie  v. Misa, I , , Rep. 10 Ex. 153;
Alliance Bank v. Broom, 34 L. J. 256. Ch.

Webster (w ith  h im  M u rp h y ,  Q .C .) fo r  th e  defen
dan t.— E ve n  i f  th e  p la in t if f  is  e n tit le d  as ag a in s t 
Geen and h is  assignee, he can have no r ig h t  
aga inst S co tt, th e  un p a id  vendor, fo r  th e re  was no 
cons ide ra tion  fo r  th e  indo rsem en t o f th e  b i l l  o f
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la d in g . T he  o n ly  cons ide ra tion  was th e  a n te 
cedent deb t, and  th a t  be ing  a past cons idera tion  
w i l l  n o t suffice to  defeat the  r ig h t  o f th e  un p a id  
ve n d o r to  stop i n  t r a n s itu ;  no  advance was made 
on  th e  fa ith  o f th is  b i l l  o f la d in g , and so no p a rt 
o f th e  considera tion  arose o u t o f i t .  1lodger v. 
C om pto ir d ’Escompte de P a r is  (3 M a r. L a w  Cas.
G S . 271) is  c lea r on th is  p o in t. I n  L ich b a rro w  
v. M ason  (1 Stn. L .  C. 757) i t  is  sa id  th a t  
th e  r ig h t  here c la im ed  m ay be defeated b y  th e  
n e g o tia tio n  oE a b i l l  o f la d in g , b u t  in  th a t  case 
th e re  was a h a n d in g  o ve r fo r  p resen t va lue , and 
i t  does n o t decide th a t  a tra n s fe r  in  pursuance 
o f a genera l ag reem ent to  g iv e  s e cu rity  w i l l  g ive  
as good a t i t le  to  a transfe ree , and th a t  is  w h a t 
ha 3  been done here. T he  question  o f past con
s id e ra tio n  d id  n o t a rise  in  The M a r ie  Joseph (L . 
Rep. 6 P . C. 219; 2 M a r. L a w  Cas. O. S. 190, 394); 
and C u rrie  v. M is a  (L .  K»ep- 10 E x ., 1 o3i) does 
n o t a p p ly , because the re  can be no stoppage 
in  tra n s itu  in  th e  case o f cheques. I h e  
assignee o f th is  b i l l  can o n ly  be in  th e  same 
p o s itio n  as rega rds  th e  de fendan t as were the  
assignors, Geen and  Co., and th e  equ itab le  r ig h t  
w h ioh  th e  de fendant had aga ins t Geen and  Co., 
he also had  aga in s t th e  p la in tifE . S pec ific  p e r-  
fo rm ance o f th is  co n tra c t w o u ld  n o t have been 
decreed ; an o rde r m ig h t have been made th a t 
s e c u ritv  shou ld  be g iven , n o t th a t  th is  b i l l  o f 
la d in g  shou ld  be handed over. H e  c ite d  a ls o :

S p a ld in g  v . R u d in g , 6 Beav. 376;
Re Westzinbhus, 5 B. &  A d . 817 ;
M angles  v. D ix o n , 3 H . of L. Cas. 702 ;
Gurney  v . Behrend , 3 E . & B . 622

W illia m s ,  Q .C ., in  re p ly , c ite d :
Tw yne's Case, 1 Sm. L. C. 1.

C ur. adv. v u lt.

M a y  5 .— T he  ju d g m e n t o f th e  C o u rt was de
live re d  b y

B r a m w e l l , L .J .— T he  de fendant has stopped m  
t ra n s itu  th e  goods th e  su b je c t o f t i i is  p roceeding. 
H e  has done so e ffe c tu a lly  and r ig h t fu l ly ,  unless 
th e  p la in t i f f  has ob ta ined  a t i t le  to  th e m  w h ich  
cannot be defeated by  such a stoppage. W h e th e r 
he has is the  question .

T h e  fac ts  are few , and as fo llo w s  : Geen and 
Co., th e  consignees o f th e  goods w ere indeb ted  
to  th e  p la in t if f .  On S a tu rda y  30 th  Dec. they 
app lied  to  th e  p la in tifE  fo r  a fu r th e r  advance, 
w h ic h  he agreed to  m ake on be ing  f ir s t  
covered. Geen and Co. p rom ised  to  g iv e  h im  
cover, n o t nam ;n g  a n y th in g  in  p a rt ic u la r , and 
th e  p la in tifE  advanced th e m  a fu r th e r  sum  o f
20001., th e  p la in tifE  b e ing  co n ten t w ith  th e ir  
p rom ise . O n  th e  fo llo w in g  Tuesday th e  b i l l  o f 
la d in g  o f  th e  goods in  question  consigned by the  
de fendan t to  Geen and Co. came to  th e  possession 
o f th e  la tte r , w ho on th e  fo llo w in g  day, W ednes
day, deposited i t  and  o th e r p ro p e r ty  w ith  th e  
p la in tifE  in  fu lf i lm e n t o f  th e ir  prom ise  to  cover 
h im . N o  ques tion  tu rn s  on th e  q u a n tity  o f p ro 
p e r ty  so handed over, n o r in  any w ay as to  tn e  
v a lid ity  o f th e  t ra n s fe r ;  fo r  th e  ju r y  on th is  have 
found  e n tire ly  in  fa vo u r o f the p la in tifE .

T h is  b e in g  so, th e  p la in tifE  con tended th a t he was 
a bond jide  ho ld e r o f th e  b i l l  o f la d in g  fo r  va luab le  
cons ide ra tion  b y  tra n s fe r fro m  th e  fo rm e r la w fu l 
h o ld e r and p ro p r ie to r  the reo f, and  o f th e  goods 
m en tioned  in  i t .  T h is  was n o t denied b y  the 
de fendan t. H is  con ten tion  was th a t,  th o u g h  the 
p la in tifE  was such bo lde r e ffec tua lly  as aga inst 
Geen and Co. and th e ir  assignees i£ th e y  had

become b a n k ru p t, o r  anyone c la im in g  th ro u g h  or 
aga inst them  except h im , th e  defendant, y e t he, 
th e  defendant, had n o t lo s t h is  r ig h t  to  stop in  
t r a n s itu ;  th a t  th e  r ig h t  o f stoppage in  tra n s itu  
is  ava ilab le  and is  e ffec tua l aga in s t everyone ex
cep t a g a in s t th e  assignees o f a b i l l  o f la d in g  to r  
va luab le  cons ide ra tion  and aga ins t th e m  unless 
th a t va luab le  cons ide ra tion  has been g o t by 
means o f th e  b i l l  o f la d in g  ; th a t  i f  th e  con
s id e ra tio n  was past, i t  was n o t such a con
s ide ra tion , and th e  t i t le  ga ined b y  i t  was no t 
such a t i t le  as w o u ld  defeat th e  equ itab le  r ig h t  
o f stoppage in  tra n s itu  ; th a t  such r ig h t  was on ly  
defeated where th e re  was a tra n s fe r fo r  p resen t 
cons ide ra tion  ; th a t  i t  was so in  such a case, be
cause th e  cons ignor o r  s topper in  tra n s itu  had  by 
p a r t in g  w ith  th e  b i l l  o f la d in g  enabled th e  con
signee to  g e t va luab le  considera tion  b y  means or 
i t "  and so had in d ire c t ly  caused th e  g iv in g  o f the  
cons ide ra tion  b y  th e  assignee o f th e  b i l l  o f lad ing»  
b u t th a t  th a t was n o t so w here  th e  cons ide ra tion  
was past. There  th e  g iv e r  o f th e  va luab le  con
s id e ra tio n  was n o t p re j ud iced b y  means o, th e  b i l l  ot 
la d in g , and consequently  th e re  was no reason w hy 
th e  e q u itab le  r ig h t  of stoppage in  tra n s itu  should 
be lost.

I t  was f ir s t  a rgued fo r  th e  de fendan t th a t  the 
equ itab le  r ig h t  o f  the  cons igno r shou ld  p re v a il 
aga inst th e  e q u ita b le  r ig h t  o f th e  tran s fe ree  ot 
the  b i l l  o f la d in g . B u t on its  be ing  po in ted  ou t 
th a t  th e  t i t le  o f th o  transfe ree  was lega l, the  a rg u 
m e n t was changed to  w h a t is  above m entioned, 
v iz ., th a t  the  equ itab le  r ig h t  o f stoppage p reva iled  
aga ins t a leg a l t i t le  acqu ired  b y  re ce iv in g  th e  b ib  
o f la d in g  fo r a considera tion, no p a rt o f w b icn  
was caused to  be g ive n  b y  th e  b i l l  o f  lad ing . 
T he  d is tin c tio n  between th e  tw o  p ropos itions  is 
m a te ria l. I n  s u p p o rt o f th is  a rg u m e n t, Rodger v. 
The O om pto ir d ’Escompte de P a r is  (3 M a r. La w  
Cas. O. S. 271) was c ite d . W e  th in k  th a t case 
ju s tif ie s  th e  a rg um en t, and is  in  p o in t. There 
m ay be d iffe rences in  th e  facts o f th e  tw o  
b u t  th e  ra t io  decidendi was c le a r ly  founded  
on th e  p r in c ip le  w h ich  is  advanced fo r  the 
de fendant in  the  p resen t case. W e  are  n o t bound 
b y  its  a u th o r ity , b u t  need h a rd ly  say th a t  wo 
shou ld  tre a t any decis ion o f th e  P r iv y  C ouncu 
w ith  th e  g rea test respect, and re jo ice  i f  we cou ld  
agree w ith  it .  B u t  we cannot. T he re  is  n o t a 
trace  o f  any such d is tin c tio n  between cases o f past 
and p resen t cons ide ra tion  to  be found  in  the 
books. I t  is  tru e  the re  is  no  decis ion th e  o the r 
way. B u t w hereve r th e  ru le  is la id  dow n, i t 18 
la id  d ow n  w ith o u t q u a lifica tio n , v iz ., th a t a trans fe r 
o f a b i l l  o f la d in g  fo r  va luab le  considera tion  
to  a bond fide  transfe ree  defeats th e  r ig h t  ot 
stoppage in  tra n s itu .  I t  is  tru e , no doubt, tha  
op in ions m u s t be ta ke n  secundum subjectam ma 
te riam , b u t i t  is  s trange  th a t  no ju d g e , no counsel, 
no w r ite r ,  eve r guarded  h im s e lf aga ins t appearing 
to  la y  dow n th e  ru le  too w id e ly , b y  m e n tio n in g  
th is  q u a lifica tio n  i f  he th o u g h t i t  ex is ted. W e 
cannot he lp  say ing  then, th a t  n o t o n ly  is  th e  case 
a n o ve lty , b u t i t  is  a n o ve lty  opposed to  w ha t may 
be ca lled  the  s ile n t a u th o r ity  of a ll prevtous 

j judges  and w r ite rs  w ho have dea lt w ith  the 
f sub ject. M ore  th a n  th a t ,  in  Vertue  v . Jewel 
|  (4 Camp. 31), w here L o rd  E lle n b o ro u g h  goes ou t 

o f h is  w ay  to  say th a t th e  p la in t if f  was no t a 
transfe ree  fo r  va lu a b le  cons ide ra tion  so as to 
defeat the  r ig h t  o f stoppage, he p u ts  i t ,  n o t on 
th e  g ro u n d  th a t  th e  cons ide ra tion  was past, as wa
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the  fac t, b u t  on th e  g ro u n d  th a t  th e  transferees 
had  no tice  o f the  tra n s fe ro r ’s inso lvency. F u r th e r ,  
i t  is noticeable, th a t  th is  p o in t does n o t seem to  
have been m en tioned  in  1lodger v . C om pto ir 
d'Escom pte  (3 M ar. L a w  Cas. O. S. 271) t i l l  
th e  re p ly . T he  cases c ited  in  th e  a rg u m e n t 
a t th e  opening  o f counsel in  th a t  case seem 
d irec ted  to  th e  question  o f bona jides. S t i l l  
fu r th e r , w ith  a l l  respect be i t  said, th e  reason 
g iven  in  th e  ju d g m e n t is n o t sa tis factory. I t  
is said, “  T he  genera l ru le  so c le a rly  s ta ted and 
expla ined by L o rd  S t. L e o na rd ’s in  th e  case o f 
M angles  v. D ixo n  is, th a t  th e  assignee o f any 
s e cu rity  stands in  th e  Bame pos ition  as the  
assignor as to  th e  equ ities  a ris in g  upon it .  “  N o  
doubt. B u t th a t ru le  does no t a pp ly  here. L o rd  
S t. Leonards said th a t  in  reference to  a case 
w here the t i t le  was to  a chose in  ac tion , an e q u it
able t i t le  o n ly , or, d ro p p in g  such an expression, 
a r ig h t  aga ins t a person liab le  on a c o n tra c t ; and 
he h e ld  th a t the  assignee o f th a t  r ig h t  was in  the 
same s itu a tio n  as the assignor. H e re  th e  p la in - 
t i l l ’s t i t le  is, as i t  was in  Rodger v . The C om pto ir 
d’Escompte, a t i t le  to  p ro p e rty  in  ow nersh ip , and, 
to  use the  o ld  expression, a lega l r ig h t .

I f ,  besides dea ling  w ith  the  a u th o rit ie s , we lo o k  
a t th e  reason o f the  th in g , we are led, w ith  
deference, to  th e  same conclus ion . A l l  the  
a rg u m en ts  used b y  M r. Jus tice  B u lle r  in  L ic k -  
barrow  v. M ason  (1 Sm. L .  C. 757) app ly  to  
such a case as th e  one be fore  us. P ra c 
tic a lly , such a past considera tion  as is notv under 
d iscussion, has a lways a p resen t opera tion , 
lo r  i t  stays the hand o f the  c re d ito r. I f  the  
P la in t if f  had agreed on th e  day th e  b i l l  o f la d in g  
Was handed to  h im  to  g ive  a w eek’s tim e , the re  
w ou ld  have been a p resen t considera tion . Is  i t  
heceseary the re  shou ld  be a fo rm a l agreem ent 
■a lie u  o f th a t w h ich , w h e th e r i t  w ou ld  su p p ort 
lega l proceedings, as was contended b y  the  
defendant, o r no t, was no d oub t such an u n d e r
stand ing , th a t i f  the  p la in t if f  had ta ke n  p ro 
ceedings aga ins t th e  de fendan t th e  day a fte r 
he had received the  secu rity , he w o u ld  have com- 
K iitte d  a breach o f fa ith  ? I f  in  th is  case the 
P la in t if f  had b o u g h t th e  goods o u t and  ou t, and 
pa id  p a rt o f h is  d eb t w ith  the  price, th e  considera
t io n  w ou ld  have sufficed i f  th e  tra n sa c tio n  was 
Pot co lourab le . I f  the  p la in t if f  had said “  I  cannot 
take th is  b i l l  o f la d in g  safely, as th e  cons ide ra tion  
w ou ld  be past, do i t  w ith  the  b ro ke r n ex t door 
and g ive  m e h is  cheque,”  th a t  w o u ld  have been 
va lid . Is  i t  then  desirab le  to  in tro d u ce  such 
niceties in to  com m erc ia l law  ? M oreover, the re  
t'ea lly a lways is a p resen t considera tion. I t  is n o t 
necessary to  consider w h e th e r specific  pe rfo rm - 
ance w ou ld  be decreed as to  th is  docum ent; w h ich  
Was n o t specified to  th e  p la in t i f f ; b u t th e  case o f 
A llia nce  B a n k  v . B room  (34 L .J . 356, Ch.) shows 
th a t a genera l perfo rm ance w o u ld  be decreed, and 
c e rta in ly  an action  w ou ld  lie  fo r  n o t covering , 
t  herefore the  ass ignor fo r such a cons idera tion  as 
th is  always gets th e  b e n e fit o f p e rfo rm in g  h is 
con trac t, and so sav ing  h im se lf fro m  a cause of 
potion. I f  Geen and Go. in  th is  p a rt ic u la r  case 
had said th a t th is  b i l l  o f la d in g  was com ing  fo r 
ward, and th a t  th e y  w o u ld  hand i t  to  the  p la in t if f ,  
then value w o u ld  have been ob ta ined  b y  means of 
he b il lo t  la d in g  ; so also i f  th e y  had said gen era lly  
hat th e y  had securities com ing  fo rw a rd  and 

Would deposit them  ; and w h a t is  the  d iffe rence  
etween a p rom ise w ith  such a s ta tem en t and a
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p rom ise  w ith o u t i t  ? I n  th e  analogous cases o f 
goods ob ta ined  u n d e r a fra u d u le n t c o n tra c t, 
w here the  vendor loses h is  t i t le  i f  the re  is  a 
tra n s fe r fo r  va lue, the re  is  no case to  show th a t  a 
past va lue is n o t su ffic ien t.

On these g rounds we are unab le  to  concur in  
the  o p in io n  o f the ju d ic ia l com m ittee  in  Rodger v . 
The C om pto ir d ’Escompte  (3 M a r. L a w  Cas. O.S. 
271), no r w ith  th e  a rg u m e n t fo r  th e  de fendant. 
A s  to  th e  ju d g m e n t o f  F ie ld , J . i t  is enough to  
say th a t i t  proceeds w h o lly  on th a t  case and in  
deference to  i t .

W e  are of op in io n  th a t ju d g m e n t shou ld  be re 
versed and ours g ive n  fo r  the  p la in t if f .

Judgm ent reversed.

S o lic ito rs  fo r  the  p la in t if f ,  H o lla m s , Son, and 
Coward.

S o lic ito rs  fo r the  defendant, Lawless and Co.

A p r i l  21, 23, 24, an d  26 ,1877.

The Haul op Eglinton v . Norman and
ANOTHER.

S h ip p in g — W reck— O bstruction to ha rb o u r— R e
m ova l o f— H arbo u rs  A c t 1847 (10 Of 11 Viet, 
c. 27), s. 56— “  O wner,”  who is — Owner’s l ia b i l i t y  
over to underw rite rs  f o r  expenses o f rem oval.

B y  sect. 56 o f  the H a rbo u rs  A c t 1847, the ha rbou r 
m aster m ay remove an y  wreck o r other obstruction  
to a  harbour o r its  approaches, a n d  m ay recover 
the expenses o f  such rem ova l f ro m  the “  owner.”  
P la in t if f ,  u nder a  p riva te  Act, w h ich  incorpora ted  
the H a rbo u rs  A c t 1847, was ha rb o u r master o f  
A rd rossan  harbour. A  sh ip  belonging to the 
defendant N ., broke up in  a  storm  outside the  
harbour, one -h a lf o f  the vessel floa ted  in to  the 
harbour an d  ivas taken possession o f  by N .,  the 
other p o rtio n  sank and became a n  obstruction to 
the ha rbou r and  its  approaches. N . had  insu red  
the ship w ith  E . another defendant, a n d  on the 
wreck happening E . p a id  as on a to ta l loss o f  the 
ship. N o  notice o f  abandonment o f  the wreck was 
given by N . to E .  P la in t if f ,  having removed the 
obstructing p o rtio n  o f the ship, brought an  action  
against N . and  E . to recover the expenses.

H e ld  (a ffirm in g  the decision o f  the Queen’s Bench  
D iv is io n ), th a t N . was lia b le  as *• ow ner ”  o f  the 
ship w ith in  sect. 56, and  tha t he was no t en title d  
to recover the expenses o f  rem oval over aga inst E .  
the underw ite r.

T h is  was an ac tion  to  reco ver th e  expenses in 
curred  b y  th e  p la in t iff  as h a rb o u r m aste r of 
A rd ro ssa n  h a rb o u r, in  re m o v in g  p a rt  o f a ship  
w h ich  had su n k  in  a s to rm , and caused an ob
s tru c tio n  to  th e  harbour.

The p la in t if f ,  by  v ir tu e  o f a p r iv a te  A c t  o f 
P a rlia m e n t, w ith  w h ich  the  H a rbo u rs , D ocks, and 
P ie rs  Clauses A c t  1847 (10 &  11 V ie t .  o. 27) is  in 
corpora ted , was ow ner and h a rb o u r m aste r of the  
h a rb o u r o f A rd rossan . T he  sh ip  Chusan, be long
in g  to  th e  d e fendan t N o rm a n , was b ro ke n  in  tw o  
in  a v io le n t s to rm , b u t he r tw o  p a rts  b e in g  w a te r 
t ig h t  d r ifte d  in to  the  h a rb o u r o f A rd rossan . The 
fore p a rt o f th e  sh ip  came in to  th e  ha rb o u r w ith 
o u t do ing  any damage, and was taken  possession 
o f by  the  defendant N o rm a n . The  a fte r p a rt o f 
the  sh ip  sank a t the  entrance o f the  ha rbour, and 
b locked  the  nav iga tion . The  p la in t if f ,  as ha rb o u r 
m aster, raised and rem oved the  w reck under th e  
powers o f the H arbours , D ocks and P ie rs  Clauses 
A c t  1847 (10 &  11 V ie t.  27), sect. 56. T he  opera-

T h e  E a r l  of E gling ton  v. N o rm an  a n d  an o th e r .
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t io n  was com ple ted in  Feb. 1875, b u t in  N o v . 1374 
th e  de fendan t N o rm a n ’s u n d e rw r ite rs  bad  pa id  
h im  as fo r  a to ta l loss. T he  p la in t i f f  in  th is  
action  sued th e  de fendant N o rm a n  to  recove r the  
cost o f th e  rem ova l o f the  w reck . T he  de fendant 
p leaded th a t th e  o b s tru c tio n  be ing  caused b y  the  
act o f God, th e re  was no l ia b i l i t y ; and th a t  even 
i f  the re  was l ia b il i t y ,  th e  u n d e rw r ite rs  o n ly  were 
lia b le , as th e y  had become owners o f th e  w reck  
fro m  th e  t im e  o f  th e ir  paym en t fo r a to ta l loss. 
N o rm a n  jo in e d  one o f th e  u n d e rw r ite rs  as a 
de fendan t. N o  no tice  o f abandonm ent has been 
g iv e n  to  th e  u n d e rw r ite rs .

A t  th e  t r ia l  before C leasby, B ., th e  learned  
ju d g e  gave iu d g m e n t fo r  th e  p la in t if f  as aga inst 
th e  de fendan t N o rm a n , w ho now appealed.

B y  th e  H a rb o u rs  A c t  1847 (10 &  11 V ie t .  c. 27), 
s. 5 6 :

The harbour master may remove any wreck or other 
obstruction to the harbour, dock, or pier, or the ap- 
proaches to the same, and also any floating timber which 
impedes the navigation thereof, and the expense of 
removing any such wreck, obstruction, or floating timber 
shall be -©paired by the owner of the same, and the 
harbour master may detain such wreck or floating timber 
for securing the expenses, and on non-payment of such 
expenses, on demand, may sell such wreck or floating 
timber, and out of the proceeds of such sale pay such 
expenses rendering the overplus, if any, to the owner on 
demand.

B u tt,  Q.C. and  B e n ja m in , Q.C. (A . E . H a rd y  
w ith  them ) fo r  de fendant N o rm a n .—-The sh ip 
o w n e r is n o t lia b le  u n d e r sect. 56 o f th e  H a rb o u rs  
A c t  1847, w he re  the re  has been no neg ligence  on 
h is  p a rt. T he  A rd ro ssa n  H a rb o u r  A c t  in co rp o 
ra tes  th e  H a rb o u rs  A c t  1847 anu u n d e r sect. 74 
o f th e  la t te r  A c t  th e  sh ipow ner is  o n ly  lia b le  fo r  
o b s tru c tin g  th e  h a rb o u r w here the re  has been 
neg ligence  : (B iv e r  W ear Commissioners v .  A dam 
son, ante, p. 242 ; 35 L .  T . Rep. N . S. 118; 
L .  Rep. 1 Q. B . D . 546.) T he  same p r in c ip le  o u g h t 
to  be app lied  to  sect. 56. T he  s ta tu te  d id  n o t 
in te n d  to  im pose upon th e  sh ipow ne r a l ia b i l i t y  
g re a te r th a n  he had a t com m on law . T he  u n d e r
w r ite rs  w ere re a lly  th e  ow ners o f th e  w re c k ; 
except fo r  ce rta in  purposes th e  fa c t o f one m an 
be ing  reg is te re d  ow ner does n o t p re ve n t ano the r 
b e ing  th e  rea l ow ner. Besides, th is  was a w reck, 
and the re fo re  re g is tra tio n  was a t an end :

W hite  v. Ci :sp, 10 Ex. 312 ; 23 L. J. 317, E x .;
Brown  v. M allett, 5 C. B. 599.

T h e  e ffect o f p a y in g  fo r a to ta l loss operates as 
a tra n s fe r  o f th e  p ro p e rty  to  th e  u n d e rw r ite rs  :

Emerigon, vol. 2, c. 17, p. 205;
Case v. Davidson, 5 Mau. & Sel. 79 ;
M ille r  v. Woodfall, 27 L. J. 120, Q. B . ; 8 E. £  B. 

493;
Phillips on Insurance, sects. 1717,1723,1726 ;
Arnould on Marine Insurance, 4th edit., p. 866, 868 

(vol. 2).
[L o r d  Coleridge.— T he  passage fro m  A rn o u ld  is 
adopted b y  th e  c o u rt in  C am m ell v. Sewell (5 H . &
N . 728; 6 J u r . N . S. 918 ; 29 L .  J . 350, E x .. ]  I n  
M ic k le re id  v .  West (L .  Rep. 1 Q. B . D . 428) 
“ o w n e r”  in  th e  M erch a n t S h ip p in g  A c t  1854 
(17 &  18 V ie t. c. 104) was h e ld  to  mean cha rte re r. 
W h e n  th e  facts on w h ic h  B ro w n  v . M a lle tt  (5
O. B . 594) was decided ( in  1848) occurred , the  
19 Geo. 2, c. 22, s. 3 was in  force. Sect. 56 o f th e  
H a rb o u rs  A c t  1847 says th a t th e  h a rb o u r m aste r 
m ay  rem ove, n o t th a t  the  ow ner sha ll rem ove. 
W h e n  the ow ner has abandoned, he has ceased 
to  be ow ner, and th e  section does n o t app ly . 
T he  case o f th e  ow ner of the  sh ip  ha v in g  aban-
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doned th e  w re ck , and  th e  w reck, n o t be ing  w o r th  
th e  expense o f rem ova l is a casus omissus.

W a tk in  W illia m s ,  Q.C. and Macleod (Lodge  w ith  
them ) fo r  th e  u n d e rw r ite rs .— T he  sole ques tion  is 
w h a t is  th e  m ean ing  o f “  ow ne r ”  in  th e  section . 
T h is  is  n o t a case o f  m ere  w re ck , as w reck 
w h ich  has d r ifte d  in  as flo tsam  and je tsa m , w h ich  
causes an o b s tru c tio n . U n d e r sect. 5 6 : “  w re ck  or 
o th e r o b s tru c tio n  ”  means o b s tru c tio n  ejusdem  
generis as w re ck . T h is  was n o t a “  w reck  
w ith in  th e  m ean ing  o f the  section. T he  sh ip  was 
o f  a p e cu lia r co n s tru c tio n  b e ing  b u i l t  in  w a te r t ig h t 
com partm en ts . T he  ow ners trea te d  i t  as a “  sh ip  
a fte r  th e  casua lty  occu rred  an d  th 6  section does 
n o t in te n d  th e  h a rb o u r m as te r’s pow er to  arise 
'w h i ls t  the  sh ip  is  u nder th e  ow ner’s con tro l. 
Sect. 3 o f th e  19 Geo. 2, c. 22 deals o n ly  w ith  
sh ips su n k  o r  s tranded, show ing  th a t  th e  L e g is 
la tu re  does n o t assume, except in  cases o f u n 
doubted  w reck, th a t  th e  h a rb o u r m aste r shou ld  
supersede th e  ow ne r’s r ig h t .  A s  to  the  d e fin it io n  
o f a “ w re ck ,”  see Coke’s In s t .  (p t. 2) p. 166; 
C o m yn ’s D ig e s t, T it le  “  w reck .”  I t  is a d m ittte d  
th a t  by p a y in g  upon  a to ta l loss th e  u n d e rw r ite rs  
are placed in  th e  pos itio n , fo r  some purposes, o f 
h a v in g  the  p ro p e rty  passed to  them  fro m  th e  tim e  
o f th e  e ven t w h ich  caused th e  loss : (A rn o u ld  on 
In su ra n ce  pp. 1178 and 1181); b u t fo r  th e  purposes 
o f sect. 56 o f  th e  s ta tu te  o f 1847, th e  u n d e rw r ite r  
has n e ve r in  any sense been th e  “ ow ner.”  H e  
m ay re fuse  to  take  th e  p ro p e rty . A t  any rate  
he m u s t do some unequ ivoca l A c t  show ing  th a t bo 
means to  take  i t : (P h il l ip s  on Insu rance , p. 73; 
Xenos  v . F ox, 19 L .  T . R ep. N . S. 84 ; L .  Rep. 3
0 . P. 630). T he re  is an obv ious d is t in c t io n  be
tw een paym en t on a to ta l loss w hen com pelled, 
and accep ting  no tice  o f abandonm ent. I n  the 
la t te r  case the re  is  some evidence o f the  u n d e r
w r ite r ’s acquiescence in  the  passing o f the  p ro p e rty  
to  h im . n

S ir  H . James, Q.C. and Cohen, Q 0 . (J. 6 . 
M athew  w ith  them ) fo r  th e  p la in t if f .— The defen
d a n t N o rm a n  is  p r im a r i ly  liab le . H e  was the 
reg is te red  and ac tua l ow ner a t th e  t im e  o f the 
o b s tru c tio n , and a fte rw a rd s  he he ld  h im se lf o u t as 
th e  ow ner. U n d e r sect. 56 “  ow ner ”  is th e  owner 
a t the t im e  o f th e  casua lty  ; i f  no t, the re  is  v e ry  
g re a t d if f ic u lty  in  d e te rm in in g  a t w h a t period  of 
t im e  ow nersh ip  im poses l ia b il i ty  u n d e r the section. 
T he re  is no h a rd sh ip  in  m a k in g  th e  reg is te red  
ow ne r a t th e  t im e  o f th e  casua lty  liab le . R  
he is  n o t liab le , th e n  an ow ner by  a tra n s fe r  to  
a m ere v o lu n ta ry  transferee (and the  u n d e rw r ite r  
is no m ore) can evade h is  l ia b i l i t y .  T he re  can b0 
no re n u n c ia tio n  o f th e  p ro p e rty  w here the  ship 
goes dow n in  th e  ha rbour. The B iv e r  W ear Com
m issioners  v .  A dam son (sup.) d iffe rs  fro m  the 
p resen t case, because th e  su b je c t m a tte r^  w it  
reference to  w h ich  sect. 74 was passed, was in ju ry  
b y  means o f one vessel com ing  in to  c o llis io n  w itn  
ano ther, w h ich  supposes neg ligence. Sect. 56 con
tem p la tes a w re ck  th ro u g h  stress o f w eather 
w h ich  is th e  act o f  God. W h e th e r th e  casua lty 
occurred  b y  acciden t o r n o t, the re  w ou ld  be a h 0n 
ag a in s t th e  ow ne r u n d e r sect. 56. The  l i a b i l i t y 's 
im posed b y  th e  A c t : (C am m ell v . Sewell (sup.)

A. E . H a rd y ,  fo r  th e  de fendant N o rm an , rep lied. 
-—T he  co u rt can. i f  i t  th in k s  f i t ,  m ake an order 
ove r aga inst th e  u n d e rw r ite rs  u n d e r ru le  13 0 
O rd e r X V I .  o f th e  Ju d ic a tu re  A c t  o f 1875. There 
is  no l ia b i l i t y  u n d e r sect. 56 u n t i l  the  rem ova l °  
th e  o b s tru c tio n  is com ple ted, n o r is the re  any hen

T he  E arl of E glinton v . N orman and another.
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on th e  p ro p e rty  u n t i l ,  a t any ra te , the  rem ova l 
has commenced. T he  h a rb o u r m aste r m ay rem ove 
the o b s tru c tio n  cheaply, as b y  b lo w in g  i t  up , o r 
expensively, as by e m p lo y in g  d ive rs  w ith  a v iew  
to  save cargo. I f  the  co n s tru c tio n  contended fo r 
by th e  p la in t if f  is  co rrec t, i f  th e  ow ner sells the  
p rop e rty , th e  ha rb o u r m aste r m ig h t saddle h im  
w ith  th e  costs o f  re m o v in g  th e  o b s tru c tio n  in  the  
m ost expensive w ay, le a v in g  the  vendee to  reap 
the benefit. “ O w n e r”  means th e  person bene
f ic ia lly  e n tit le d  to  th e  o b s tru c tin g  p ro p e rty  a t th e  
tim e  w hen th e  h a rb o u r m aste r ob jects to  its  
re m a in in g . T he  u n d e rw r ite rs  are p r im a r ily  liab le  
because th e y  have n o t d isc la im ed  the  p ro p e rty  : 
P h ill ip s  on Insurances, 1717.

L o rd  Coleridge, C.J.—T h is  case has g ive n  rise  
to  a nu m b e r o f in te re s t in g  questions, m any of 
w h ich , as fa r  as I  know , arise fo r the f ir s t  tim e.

I t  appears to  me th a t  th e  w ho le  m a tte r  in  d is 
pu te  reduces its e lf  to  a s ing le  p o in t, to  be con
sidered, perhaps, under tw o  heads, nam ely, w h a t is 
the  tru e  co n s tru c tio n  o f sect. 56 o f th e  10 &  11 V ie t,  
c. 27, in  respect to  th e  w o rd  “  ow ner,”  o r  w ho  is  
the tru e  “  ow ner ”  w ith in  th e  m ean ing  o f th e  A c t  ? 
and a t w ha t p o in t o f t im e  does th e  ow nersh ip  
ex is t fo r  the  purpose  of f ix in g  h im  w ith  the 
L a b ility  w h ich  is  in c u rre d  under the  section?

N o w  th e  w ords o f th e  A c t  are these. [H is  L o rd -  
sh ip here read sect. 56.]

I n  th is  case the  p la in t if f  was th e  ow ner o f a 
harbour, p r iv a te  in  th e  sense th a t he had  the  
benefit o f th e  to lls  o f i t ,  b u t p u b lic  in  the  sense 
th a t he was bound to  a llow  any sh ips to  come 
in to  and take  th e  benefit o f it .  O f th a t ha rbou r 
be was h a rb o u r m aster. The  sh ip  in  question  
broke up  near th e  en trance  of th e  h a rb o u r, 
and h a v in g  been b u ilt  in  w a te r t ig h t co m p a rt
m ents, p a rt o f i t  floa ted in to  th e  ha rbour, and 
b id  n o t s in k  a t a ll. T h is  p a rt was taken  pos
session of, and g ives rise  to  no question  under 
the section. The  o th e r p o rt io n  o f the  sh ip , upon  
the w reck ta k in g  place, s tuck  fa s t a t the  entrance 
° f  the  h a rb o u r, and was undou b te d ly  an ob
s tru c tio n  to  th e  ha rbour, dock, and p ie r, and th e ir  
aPproaches. I t  was p ro p e rly  rem oved b y  th e  
ha rbou r m aste r u n d e r th e  powers g iven  h im  by 
sect. 56, and th e  s im p le  question  fo r  ou r d e te rm i
na tion  is, w ho is  th e  person lia b le  over to  the  
ba rbonr m aste r fo r  the  expense of such rem oval ? 
There is no d ispu te  before us a3 to  the am oun t of 
those expenses o r o f the  ex ten t to  w h ich  th e y  
may be recovered aga inst the  “  ow ner,”  whosoever 
be m ay be. W e  have s im p ly  to  tre a t these ex
penses as an unascerta ined q u a n tity  fo r  the  
Present purpose, and  decide on p r in c ip le  on w hom  
does th e  bu rden  fa ll. T he  ow ner o f the  sh ip  upon 
her voyage, and up  to  the  m om en t o f he r s tr ik in g  
°n  th e  rock , was the  de fendan t N o rm a n , one o f 
the p a rtn e rs  o f Messrs. B a r in g . T he  sh ip  was 
m sured fo r a la rge  sum  w ith  ce rta in  u n d e rw rite rs , 
and one u n d e rw rite r, rep resen ting  th e  insu re rs  
Under one po licy , has been made a defendant in  
the action , and th e  m a in  question  fo r  us is, 
w hether th e  ow ner before the accident, o r the 
’ usurer a fte rw ards, is, u n d e r the  c ircum stances I  
w ill n e x t m en tion , th e  p rope r person to  be made 
hable fo r th e  am oun t o f the  expenses u n d e r the 
words “  ow ner o f the  same ”  in  sect. 56. The 
° ” ly  o th e r facts I  need m en tion  are these :— Some 
Considerable tim e — throe weeks o r a m o n th — a fte r 
the casualty, the  u n d e rw r ite rs  pa id  as fo r  a to ta l 
mss.

N ow , i t  is  a d m itte d  under w e ll-know n  p r in 
cip les o f la w  th a t  fo r  ce rta in  purposes, and in  
rega rd  to  c e rta in  persons, th e  u n d e rw rite rs  pay
in g  th a t  to ta l loss w ou ld  have vested in  them , 
as fro m  the  tim e  o f th e  casua lty, th e  sub jec t 
m a tte r  o f th e  p o lic y  in  respect of w h ich  they had 
pa id  the  to ta l loss. T he  question  is w he ther, ap
p ly in g  th a t  p r in c ip le  o f la w  to  the  unquestioned 
fac ts  o f th is  case, th e y  are the  owners o f the w reck 
o r o b s tru c tio n  fo r th e  purpose o f be ing liab le  to  
th e  h a rb o u r m aste r u n d e r the  56 th  section. I  am 
o f o p in io n  th a t  th e y  are n o t, and th a t th e  tru e  
co n s tru c tio n  o f th is  section is  to  fix  the ow nersh ip  
on whoever is the  ow ner o f the  w reck o r ob
s tru c t io n  a t th e  t im e  o f the  casua lty , when the  
sh ip  f ir s t  becomes a w reck  w h ich  obs tru c ts  the  
ha rbou r. T he  seetion is by  no means free  fro m  
d iff icu ltie s , and those d iff ic u ltie s  o f in te rp re ta tio n  
have been v e ry  a b ly  p u t in  th e  course o f the  
a rgum en ts  before us. T he  d if f ic u lty  in  co n s tru in g  
th is  section is th a t w h ich  applies to  m any sections, 
expressed in  genera l te rm s  of m any A c ts  o f P a r 
lia m e n t, nam ely, th a t  we have to  construe  i t  w ith  
reference to  a p a rt ic u la r  s ta te  o f facts w h ich  
m a n ife s tly  was n o t in  th e  m in d  o f  th e  fram er o f 
the  section a t the  tim e  w hen th e  A c t  was passed. 
W e have, the re fo re , to  deduce a m ean ing  by a pp ly 
in g  lega l p rinc ip les  and ru les  o f in te rp re ta tio n .

The  section em powers th e  h a rb o u r m aster to  
rem ove som e th ing  w h ich  by suppos ition  is a lready  
in  a state o f w re ck  and o b s tru c tio n . H e  is e m 
powered to  rem ove, fo r  the  bene fit o f the  p u b lic , 
o r  the  genera l advantage o f th e  h a rb o u r, th a t 
w h ich , a t th e  m om en t he has to  deal w ith  i t ,  
becomes a w re ck  and an o b s tru c tio n . H e  is f ir s t  
to  rem ove, and th e n  to  recover, i f  he can, the  
expense from  the  owner. N o w , w ho in  reason 
is th e  ow ner ? T he re  is a h a rd sh ip  in  a ce rta in  
sense on w hom soever is  made the  ow ner, th a t is  
to  say, a bu rd e n  is  im posed upon some one whose 
p ro p e rty  has been in ju re d  by no fa u lt o r neg ligence 
o f  h is  ow n, and on th e  o th e r hand th e  na rb o u r 
m aste r has h is  ha rb o u r obstruc ted  by no fa u lt  o f 
h is  own. O n  w hom  is the  ha rd sh ip  to  fa l l?  I t  
seems to  me th a t the  p o lic y  o f the  act is to  m ake th e  
person lia b le  whose p ro p e rty  has caused the  ob 
s tru c tio n , i.e., th e  persons whose p ro p e rty  the  
sh ip  was when i t  became in  such a state as to  
cause the  powers g ive n  b y  th e  section to  the  
h a rb o u r m aste r to  a p p ly . T h a t c o n s tru c tio n  gets 
r id  o f the  pow erfu l a rg u m e n t founded on the case 
o f The R ive r W e ir Gommissiotiers v. Adam son (ante, 
p. 252), an a rg u m e n t w h ich , u n t i l  I  considered i t  
m ore lu l ly ,  had g re a t w e ig h t w ith  me. T n a t case 
was la te ly  heard in  th is  cou rt, and a decision was 
pronounced upon the  74 th  section o f  th is  A c t  
th a t under th a t  section th e  ow ner o f a vessel, o r 
f lo a tin g  t im b e r , was to  be answ erable to  the  
u n d e rta k e r fo r  damage done to  the ha rbour, dock, 
o r  p ie r, b u t th a t i f  th e  damage, a lth o ug h  done by  
the  sh ip  in  th e  seuse th a t the  sh ip  was the  in s t ru 
m en t, was y e t done w ith o u t any fa u lt  o r  n e g li
gence on th e  p a rt o f th e  ow ner, o r b y  some force 
aga inst w h ich  the  ow ne r cou ld  no t prov ide , and 
cou ld  n o t co n tro l, th a t  damage is exem pted fro m  
th e  operatiou o f sect 74 (a lth o u g h  th e  l ia b i l i t y  is 
by  s ta tu te ), as i t  w ou ld  have been exem pted from  
l ia b i l i t y  a t com m on law . B u t under sect 56, we 
nre n o t dea ling  w ith  an in ju r y  d ire c t ly  p ro 
duced upon p ro p e rty  by w ha t has been called 
A d a s  D e i, b u t w ith  an o b s tru c tio n  w h ich  is  the  
re s u lt of, a lth o u g h  n o t d ire c t ly  consequent on, the
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Actus D e i. I n  the  present case, fo r  example, i f  
the  sh ip , instead  o f b rea k in g  up on a rook a l i t t le  
w ay fro m  the  p ie r, had dashed upon  the  p ie r and 
in ju re d  i t ,  and had a fte rw a rds  been washed away 
fro m  the  p ie r and gone dow n in  the  fa irw a y  o f th e  
ha rbou r, then, as I  unders tand  th e  decision in  
The R ive r W e ir Commissioners v . Adam son, L o rd  
E g lin to n  w o u ld  n o t have been able to  recover 
fro m  th e  owners o f th e  sh ip  th e  damage done to  
th e  p ie r, because i t  was th e  d ire c t and im m ed ia te  
re s u lt  o f th e  Actus D e i;  b u t th e  ile it is  D e i be ing  a t 
an end, and th e  consequence be ing  a con tinued  
o b s tru c tio n  to  the  ha rbou r, th e  h a rb o u r m aster 
m u s t rem ove the  obs truc tion , and somebody 
m u s t pay th e  expense.

On the  whole, I  come to  th e  conclus ion  th a t 
the  t ru e  in te rp re ta tio n  o f the  w o rd  “  ow ner ”  
in  sect. 56, is  “  ow ner ”  a t th e  t im e  w hen th e  
casua lty  happens, and  th a t  he m us t thereupon 
repay to  the  ha rb o u r m aste r th e  expenses o f 
rem ova l. T h a t be ing th e  decision to  w h ich  T 
have come, i t  is  unnecessary to  decide a g rea t 
m any questions th a t were p ro p e rly  ra ised in  
a rgu m e n t, because N o rm a n  was undoub ted ly  
the  ow ner o f th e  sh ip  a t th e  t im e  o f the 
casua lty . A t  th a t  t im e  th e  r ig h ts  o f the  
ha rb o u r m aste r aga inst th e  ow ners vested. H e  
had a r ig h t  a t th a t t im e  to  beg in  to  rem ove the 
o b s tru c tio n , and to  rem ove i t  a t the  expense of 
th e  persons w ho w ere a t th a t t im e  the  owners. 
I n  m y  ju d g m e n t i t  w o u ld  be c a rry in g  th e  doc trine  
o f re la tio n  too fa r  to  say th a t, in  th is  case, the  
p ro p e rty  re la ted  back to  th e  u n d e rw r ite rs , w ho 
had e ith e r received o r accepted no tice  o f abandon
m ent, o r  pa id  upon  a to ta l loss a fte r rece iv ing  
such notice. I t  w ou ld  be c a rry in g  th e  doc trine  
too fa r to  h o ld  th a t  any such consequence o f law  
cou ld  d ive s t an a lready vested r ig h t  o f ac tion  in  a 
person w ho m ig h t have a lready begun, and in  
th is  case has begun, to  act upon  th a t r ig h t .  I  do 
n o t question  th e  e ffect o f th e  re la tio n  back as 
between th e  u n d e rw rite rs  and  th e  assured.

The o n ly  o th e r question  is  one w h ich  I  agree w ith  
M r. H a rd y  in  th in k in g  is  p ro p e rly  before us u n d e r 
th e  ru les  o f th e  Ju d ica tu re  A c t ,  and, as fa r  as I  
unders tand  the  sho rthand  w r ite r ’ s notes o f w ha t 
to o k  place before B aron  Oleasby is  before us by 
agreem ent between th e  pa rties . T h a t question is, 
w he the r th e  ow ner has a r ig h t  ove r aga ins t the  
u n d e rw r ite rs  to  recover th e  expenses o f rem ova l. 
N o w  a n y th in g  I  am about to  say has reference o n ly  
to  the  c ircum stances o f th is  case. I  th in k  th e  lia 
b i l i t y  here is  a r is k  w h ich  the  ow ner m ig h t  have, 
b u t  has n o t insu red  aga inst. I t  is  a r is k  w h ich  is 
n o t covered b y  any w ords in  th is  p o lic y  unless i t  
can be supposed to  come u n d e r th e  su in g  and 
la b o u rin g  clause. I d m y ju d g m e n t i t  is  fa r 
beyond the  m ean ing  o f th a t  clause th a t  such a 
l ia b i l i t y  as th is  cou ld  be recovered u n d e r it .  I  do 
n o t th in k  the re  is any g ro u n d  e ith e r upon  the 
facts, o r u n d e r the  p o lic y  to  f ix  the  u n d e rw r ite rs  
w ith  any such l ia b i l i t y  as has been a tte m p te d  to  
be placed upon them .

F o r  these reasons I  am  o f op in ion  th a t  C leasby,
B .’s ju d g m e n t is  r ig h t ,  and m u s t be a ffirm ed.

Bramwell, J .A .— I  am o f th e  same op in ion .
The p la in t if f ’ s case is a v e ry  s im p le  and  sho rt 

one. “  H e  says, “  the re  was an o b s tru c tio n  w h ich  
I  have rem oved. I  have been p u t to  expense, 
w h ich  th e  ow ner m u s t pay, and th e  ow ner is 
e ith e r N o rm a n , o r the u n d e rw rite rs .”  T he  f ir s t  
answ er to  th is  was made b y  M r. B u tt ,  and i t

w o u ld  be an answer fo r  b o th  sets o f defen
dan ts  i f  i t  were a w e ll founded one. H e  says, 
“ th e  s to rm  w h ich  w recked th e  vessel, and 
caused th e  c a la m ity  is  th e  a c t o f God, and he 
c la im s th a t  the  decision in  the  case o f th e  R iver 
W e ir Commissioners v. A dam son (ante, p. 242), is 
in  h is favour on th a t  p o in t. I  concur in  th a t de
cision, and th in k  i t  was p e rfe c tly  r ig h t ,  b u t I  
th in k  th a t case e n t ire ly  d is tin g u ish ab le  fro m  th is , 
because, as L o rd  C o le ridge  has said, i f  th e  vessel 
in  th is  case had done th e  damage to  th e  p ie r and 
su n k  ju s t  outs ide, the  ow ner w ou ld  n o t  be liab le . 
B u t  here i t  is  n o t the  m ere s in k in g , b u t  th e  s in k 
in g  and con tinuance  the re  w h ich  makeB h im  
liab le . Sect. 56 con tem pla tes th e  continuance 
the re  as a w ro ng , and as a th in g  to  be rem oved 
and obvia ted.

T he  n e x t a rg um en t, w h ich  was used b y  M r. 
B en jam in , w ou ld  also have answered fo r bo th  
sets o f defendants. H e  says th a t the  a u tho ritie s  
show (and I  agree w ith  h im  th a t  th e y  do) th a t 
i f  th e  ow ner o f a w recked  vessel abandon i t  
and renounce a ll  p ro p e rty  in  i t ,  he is  n o t bound 
a t com m on law  to  rem ove i t ,  a lth o u g h , b y  con
t in u in g  w here i t  is , i t  is  an o b s tru c tio n  to  n a v i
g a tio n . H ere , he says, the  w re c k  was caused by 
th e  act o f God w ith o u t neg ligence on th e  ow nei a 
p a rt, and w hen he abandons the  p ro p e rty , the 
case does n o t come w ith in  sect. 56. I  th in k  th a t 
i f  M r. B e n ja m in  cou ld  m ake o u t th e  la s t p a rt o 
th is  a rg u m e n t as a m a tte r  o f fa c t i t  w ou ld  be a 
good answer, because I  th in k  th e  L e g is la tu re  d id  
n o t in te n d  to  a lte r th e  sub s tan tive  la w  o f the 
c o u n try  w ith  reference to  ha rbou rs  constructed  
u n d e r th is  A c t  o f P a rlia m e n t. I f  th e  L e g is la tu re  
th o u g h t i t  r ig h t  w hen th e  vessel sank w ith o u t 
d e fa u lt o f th e  ow ner, and con tinued  th e re  an 
o b s tru c tio n  to  th e  n a v ig a tio n  th a t  th e  owner, 
a lth o u g h  he renounced a ll  p ro p e rty  in  i t ,  should 
be lia b le  to  rem ove the  w reck, i t  seems to  me they 
o u g h t to  have made i t  the  genera l la w  o f th e  land  
app licab le  to  a ll ha rbou rs  in  a ll tim es. T hey have 
n o t done so, and I  am  in c lin e d  to  th in k  th a t 
sect. 56, does n o t in te n d  to  a lte r th e  substance ot 
the  law , b u t to  enable h a rb o u r m aste rs to  remove 
a nuisance. I t  seems m ore a m a tte r  o f procedure 
th a n  o f substance. 1 am  in c lin e d  to  th in k  tha 
M r.  B e n ja m in  a a rg u m e n t w ou ld  have been wel 
founded i f  he cou ld  have made o u t th a t  the re  was 
an abandonm ent b y  the  ow ner, b u t he has fa ile  
to  do so. I t  is p e rfe c tly  c lear th a t  N o rm a n  was 
in te re s te d  in  th e  p ro p e rty  a fte r  th e  w reck, and 
conducted h im se lf in  such a way th a t i f  th e  harbou 
m aste r had trea ted  th e  p ro p e rty  as abandoned, 
and proposed to  b lo w  i t  up  so as to  g e t r id  o 
i t  in  the  cheapest way, N o rm a n  cou ld  have said* 
“ I  have n o t abandoned th e  p ro p e rty , and y o " 
have no r ig h t  to  deal w ith  i t  on th a t  assumption- 
I  the re fo re  cannot agree w ith  th e  a rg u m e n t founde
on abandonm ent. c

I  th in k  th e  p la in t if f  has shown h is  cause®  
a c tio n  aga inst one of th e  tw o  defendants, and 
question  is, w h ic h  ? I  th in k  th a t  depends e n tire  y 
on th e  c o n s tru c tio n  o f  sect. 56, and th a t  “  owner ^  
in  th a t  section means “ ow ner a t th e  t im e  the w re c^  
becomes an o b s tru c tio n  to  the h a rb o u r.”  I  thinl 
th a t  i f  the  vessel was w recked in  such a way a 
n o t to  cause an o b s tru c tio n  a t f ir s t ,  b u t atte ^ 
w ards became an obs truc tion , by  s lip p in g  oft 
ro c k  fo r  instance in to  th e  channel, yon w ou ld  ba 
to  in q u ire  who was the  ow ner a t the  t im e  o f ^ 
o b s tru c tio n . The  same w ith  respect to  float'Dn
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t im b e r, you m us t look  to  the  ow ner a t th e  tim e  o f 
the  o b s tru c tio n . T he re  are d iff icu ltie s , no doub t, 
a ttached to  th is  d e f in it io n ; one is, i f  th e  person 
who was th e  ow ner, has assigned h is  r ig h t  in  the  
p ro p e rty . T he re  yo u  m u s t de te rm ine  th e  ow ner 
hy  f in d in g  o u t w ho is  the  person to  w hom  you 
have to  ren d e r the  ove rp lus  i f  the re  be one, and i t  
fo llow s th a t the  assignee is e n tit le d  to  the  o ve r
p lus and is the re fo re  the  ow ner. T hen  th e re  is 
ano the r d if f ic u lty  suggested in  th e  case o f f lo a tin g  
tim b e r, w h ich  has been Bold a fte r  the  o bs truc tion . 
There I  th in k  yo u  m u s t fin d  ou t w ho is th e  person 
Who o u g h t to  rem ove i t .  H e  is the  c o n tin u in g  
owner, and th e  ow ner con tem pla ted  b y  th e  A c t  o f 
P a rlia m en t. T he  n ex t d if f ic u lty  is, I  th in k ,  a ve ry  
s tr ik in g  one. S uppos ing  the  w reck  is  an ob 
s tru c tio n , and th e  ow ner sells i t ,  th e n  is the 
person w ho was ow ner a t th e  tim e  o f th e  o b 
s tru c tio n  to  be consu lted  about the  rem oval, o r 
can th e  new  ow ner rem ove i t  in  such a w ay as to  
make i t  as benefic ia l salvage as possib le, o r 
^harge the  o r ig in a l ow ne r w ith  th e  expense, o r  
is the  new ow ner lia b le  h im se lf ? I  th in k  the  
answer is, th a t  a purchaser, under those c ir 
cumstances, has a r ig h t  to  have a voice in  the 
m a tte r, b u t i t  does n o t fo llo w  th a t th e  o r ig in a l 
ow ner is  n o t the  person to  w hom  the  ha rb o u r 
m aste r m u s t look. B u t  i t  seems to  me th a t we 
o ugh t here n o t so m uch  to  decide an a bs trac t 
P ropos ition  o f law , as to  consider the c ircum stances 
° f  tbe p a r t ic u la r  case. I t  is said th a t th e  u n d e r
w r ite rs  pa id , and so became e n tit le d  as owners to  
the w reck, and th a t  th e ir  ow nersh ips re la ted  back 
I  suppose, to  th e  happen ing  o f the  d isaster. N o w , 
I  do n o t agree th a t  th e y  are owners in  any sense; 
to  m y  m in d  a m an cannot become th e  ow ner o f 
A ny th in g  w ith o u t h is  assenting to  the ow nersh ip . 
1 th in k  th e y  had a r ig h t  to  th e  ow nersh ip  w h ich  
they cou ld  e lect to  exercise o r no t. I f  th e y  d id  
n ° t,  they  m ig h t lose th a t  r ig h t ,  b u t u n t i l  th e y  d id  
they were n o t owners. To  m y m in d , in  th is  case 
there  is  no evidence o f th e ir  in te n d in g  to  be owners 
° f  th is  p ro p e rty . I  agree w ith  a re m a rk  o f M r. 
Cohen’s, th a t assum ing  them  to  be owners, a 
fiuestion m ig h t arise between th e m  and M r.  N o r 
man, b u t the re  cou ld  be no question  between them  
and L o rd  E g lin to n . Suppose th e  u n d e rw rite rs  
uere had n o t paid the  m oney, b u t had ins is ted  
'T o n  an action  be ing  b ro u g h t aga inst them , and 
Judgm ent had n o t been ob ta ined  u n t i l  e ighteen 
m onths a fte rw a rd s , w o u ld  th e  cause o f  action 
J^hich L o rd  E g lin to n  had aga inst M r. N o rm a n  
have been d ivested, and a new cause o f action  
have accrued aga inst th e  u n d e rw r ite rs , because 
"he u n d e rw rite rs  a lo n g  tim e  a fte r  had been com 
p i le d  to  pay th e  m oney ? I  th in k  i t  cou ld  n o t be

I f  seems to  me, the re fo re , th a t  w hen we con- 
mder th e  c ircum stances o f th is  case, th e  d iff ic u ltie s  
m ciden t to  p u t t in g  a co n s tru c tio n  in  th e  abstrac t 
upon sect. 56 do n o t arise, o r  a t any ra te  n o t so 
P rom inen tly , M r. N o rm a n  was th e  ow ner o f the 
. 'p  when she w ent dow n and when th e  obstruc- 

l l °u  began, and  he was also th e  ow ne r beyond a ll  
question w hen they  f ir s t  began to  rem ove it .  To 
hty m in d  he has co n tinued  the ow ner to  the present 
moment, because th e  u tm o s t th a t  has happened 
t^ ith  respect to  the  u n d e rw r ite rs  o n ly  gave them  a 
^*ght of ow nersh ip  w h ich  th e y  have n o t exercised, 
t  there fore  ho ld  th a t,  w ith in  th e  m ean ing  of sect.

M r. N o rm a n  is th e  owner, and the  u n d e rw rite rs
are not.

T he n  ano the r question  arises, suppose M r. N o r 
m an liab le , has he any rem edy ove r aga inst 
th e  u n d e rw r ite rs  P I  have m y  m is g iv in g s  as to  
w h e th e r the  question is  open to  us here, and I  
p ronounce no op in ion  upon  th a t, b u t I  th in k ,  as to  
M r. N o rm a n ’s rem edy over, th a t i t  depends upon 
the  u n d e rw rite rs  dea ling  w ith  th e  w reck as a 
question  o f salvage a fte r the  casua lty  had occurred. 
I n  m y  m in d , the  u n d e rw r ite r  w ou ld  be liab le  i f  he 
had th o u g h t f i t  to  take the  benefit o f the  salvage, th a t 
is to  say, i f  th e  ha rbou r m aster had rem oved the 
w reck and sold it ,  and the re  was a su rp lus  a fte r 
pay ing  the  expenses o f rem ova l, w h ich  the  u n d e r
w r ite r  c la im ed, b u t here th e  la t te r  has n o t chosen 
to  take  to  the  w reck, and as fa r  as he is concerned, 
he has abandoned, and done n o th in g  to  render 
h im se lf sub jec t to  the  l ia b i l i t y  I  have m entioned. 
A n o th e r observation is, th a t the  expenses in cu rre d  
have n o t been o f rem ova l o f th e  o b s tru c tio n  m ere ly , 
b u t  have also been ce rta in  expenses in c u rre d  by  
a rrangem en t fo r  the  p rese rva tion  of the  p ro p e rty , 
and 1 do n o t see how  the  u n d e rw r ite r  cou ld  be 
lia b le  fo r  them .

I  am o f op in ion  th a t the  p la in t if f  is  e n tit le d  to  
ou r ju d g m e n t aga inst M r.  N o rm an , and n o t aga inst 
the  u n d e rw rite rs , and th a t  M r. N o rm a n  has no 
rem edy ove r aga inst th e  u n d e rw rite rs .

B rett, L .J .— The m a in  question  is on th e  con
s tru c tio n  o f sect. 56, and the  f irs t  th in g  to  de
te rm in e  is w h e th e r the  case is  w ith in  th e  section 
a t a ll. The  cond itions w h ich  b r in g  i t  w ith in  
the section are th a t the re  shou ld  be a “  w reck  o r 
o th e r o b s tru c tio n .”  T he re  m u s t n o t o n ly  be a 
w reck, b u t a w reck, o r  some o th e r th in g  n o t in 
c luded  in  the  te rm  w reck, such as flo a tin g  tim b e r, 
w h ich  is an o b s tru c tio n  to  the  ha rb o u r and impedes 
th e  nav iga tion . A s  soon as the  cond itions  ex is t 
the  section comes in to  p lay , and a pow er is  g ive n  
to  one person, and one person o n ly , and a bu rden  
is th ro w n  uDon one o the r person and one o th e r 
person o n ly . T he  pow er is  g ive n  to  the  ha rb o u r 
m aster, w ho has to  exercise h is  ju d g m e n t w he the r 
th e  th in g  is an obs tru c tio n  o r no t, and, i f  i t  is , he 
has to  rem ove i t ; the  bu rden  is  la id  upon ano ther 
person, and I  can see no con tem p la tion  in  the section 
o f a tra n s fe r o f th a t bu rden  to  ano ther. The  burden 
is  la id  upon the  ow ner, and, cons ide ring  th a t the  
pow er is g ive n  to  the  ha rbou r m aste r the  m om e n t 
the  co n d itio n  ex is ts , 1 can see no reason w h y  the  
bu rden  is n o t placed upon the ow ner a t the  v e ry  
same m om ent. The pow er and the  bu rden  are 
created th e  m om ent th e  co nd itions  ex is t. I n  th is  
v ie w  the  “  ow ner,”  there fore , is th e  ow ner o f the 
p ro p e rty  w h ich  is  the  obs tru c tio n , and  w h ich  m ay 
be rem oved w hen i t  f ir s t  becomes an o b s tru c tio n  
to  the ha rbou r. T h a t be ing  the  co n s tru c tio n  of 
th e  section as to  tim e, i t  seems to  me th a t  a lm ost 
eve ry  o th e r question  th a t  has been ra ised  fa lls  to  
the  g round .

T here  is M r .  B u t t ’s con ten tion  th a t  th e  ob 
s tru c tio n  m u s t be caused b y  negligence, b u t  the  
section does n o t come in to  p la y  u n t i l  th a t  w h ich 
has caused th e  casua lty  has produced its  effect. 
W h e th e r th a t w h ich  is a w reck o r obs tru c tio n  
was b ro u g h t th e re  by  negligence, o r  th e  act o f 
God, o r by accident, w h ich  is n o t th e  act o f 
God,’ the  re s u lt has been b ro u g h t about before 
th e  section comes in to  p lay. T he  negligence 
m ay havo existed, o r the casua lty  m ay have oc
cu rred , lo n g  before the re  is  a w reck  o r ob s tru c 
tio n . I  see n o th in g  in  the section w h ich  has any 
reference e ith e r to  the  cause by o r th ro u g h  w h ich
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th e  th in g  becomes an o b s tru c tio n . T he  section 
applies th e  m om ent th e  th in g  is  an o b s tru c tio n , 
how ever caused. I f  th a t  be so, any decis ion w ith  
reference to  sect. 74 is  inapp licab le , because sect.
74 applies to  a s ta te  o f  th in g s  w h ich  has existed 
before sect 56 comes in to  p lay. Sect. <4 applies 
to  the  t im e  o f the  casua lty, and in  the  case of 
Adam son  v. The R iv e r W e ir Commissioners (ante, 
p. 242), w here th e  damage done was to  a p ie r, 
the  damage exis ted  before th e  o b s tru c tio n  oc
cu rred . I  express no o p in io n  upon w h e th e r I  
shou ld  have decided the W e ir Commissioners' case 
in  the way i t  was decided, a lth o u g h  L o rd  Ju s tice  
B ra m w e ll has added h is g re a t a u th o r ity  to  th a t 
decision.

I  cannot agreo w ith  M r .  B e n ja m in ’s a rg u m e n t 
th a t i f  the re  was no neg ligence  th e re  was a 
ren u n c ia tio n  o f th e  p ro p e r ty  by  th e  ow ner, and 
th a t, there fo re , sect 56 does n o t a p p ly  ; I  confess 
I  cannot agree w ith  th a t, even supposing  the re  
had been a renunc ia tion . T h a t ren u n c ia tio n  takes 
place a fte r th e  r ig h ts  o f one p a r ty  and the  bu rdens 
o f the  o th e r have accrued. I f  th a t ren u n c ia tio n  
made th e  ow ner cease to  be ow ner, he w o u ld  so 
cease a t a t im e  when the  burden  has a lrea d y  been 
cast upon  h im , and a fte r  th e  t im e  w hen sect. 56 
applies, th a t is, a fte r  the  r ig h t  and th e  bu rden  
have accrued. I  e n tire ly  agree, how ever, th a t 
the re  was no such ren u n c ia tio n  in  th is  case.

T he n  i t  is said th a t the  u n d e rw rite rs  were 
ow ners a t th e  t im e  when sect. 56 was app licab le , 
and th is  w ou ld  be so i f  i t  were tru e  th a t  b y  
a p a ym e n t in  fu l l  th e  u n d e rw rite rs , to  a l l  th e  
w o rld , and fo r  a ll purposes, become th e  owners, 
and have th e  p ro p e rty  in  them , and are sub
roga ted  in to  th e  p o s itio n  o f owners fro m  th e  
tim e  o f th e  casua lty , because th e  casua lty  w h ic h  
makes the  u n d e rw rite rs  lia b le  m ay have occurred  
before th e re  is  an o b s tru c tio n , and before  sect, 56 
app lies a t  a ll. B u t I  do n o t th in k  i t  necessary to  
de te rm ine  w h e th e r the  u n d e rw rite rs  can, w ith o u t 
th e ir  ow n consent, become owners. 1 am in c lin e d  
to  th in k  th a t by  p a y in g  th e  to ta l loss, o r by accept
in g  no tice  o f abandonm ent, th e y  had, as between 
them  and th e  assured, become owners a t th e  tim e  
o f th e  casua lty, b u t I  th in k  th a t  is  a re la tio n  ex
is t in g  between them  by v ir tu e  o f th e  co n tra c t 
in to  w h ich  th e y  had en tered , and n o t a re la tio n  
which can a ffec t an e x is tin g , th o u g h  i t  be an ac
c ru in g , r ig h t  o f a th ird  person. I  th in k ,  the re fo re  
th a t  th e y  cannot, b y  reason o f th a t  con trac t, 
d ive s t th e  e x is tin g  r ig h t  o f th e  h a rb o u r m aster, 
o r  escape fro m  th e  bu rden  w h ich  was upon the 
ow ner a t th e  t im e  o f th e  casua lty. M y  b ro th e r 
B ra m w e ll seemed to  th in k  th a t  i f  the  u n d e rw rite rs  
to o k  to  the  salvage th e y  w o u ld  be lia b le  to  the 
bu rden . E o r the  reasons I  have ju s t  g iven  I  do 
n o t agree w ith  h im . I  cannot th in k  th a t a n y 
th in g  w h ich  th e  u n d e rw r ite rs  do, o r w h ic h  the 
ow ner does a fte r the  t im e  w hen th e  h a rb o u r 
m aste r’s r ig h t  has accrued o r begun to  accrue, can 
a ffect th e  p o s itio n  o f the  h a rb o u r m aster.

Then, in  answ er to  M r.  H a rd y ’s question  as to  
w h ic h  ow ne r is  to  say how  the w re ck  is  to  be 
rem oved, I  say th a t  th e  h a rb o u r m aste r o u g h t 
n o t to  consider th e  in te re s t o f e ith e r p a rty . H e  
has to  consider th e  in te re s t o f the h a rb o u r on ly , 
and g e t r id  o f th e  o b s tru c tio n  in  a reasonable 
w ay. H e  m us t no t des troy  p ro p e rty  unreason
ab ly , b u t he has no r ig h t  to  e n te rta in  the  ques
tio n  o f who w i l l  be m ost in ju re d  o r  benefited 
b y  the  mode iu  w h ich  he pe rfo rm s h is  d u ty .

T he  re s u lt, so fa r  as th e  c o n s tru c tio n  and a p p li
ca tion  o f sect 56 is  concerned, is  th a t M r. N o rm a n  
is  liab le , and, a t a ll events, p r im a r ily  liab le .

T hen  comes th e  ques tion  w h e th e r we o u g h t to  
say th a t th e  u n d e rw r ite rs  were liab le  over to  M r. 
N o rm a n . I  confess I  th in k  O rde r X V I . ,  r .  13, 
was in tended  fo r  th e  v e ry  purpose  o f m eeting  
such a case as th is . T he re  are  several ques
tio n s  a r is in g  between d iffe re n t p a rties  a l l  ou t 
o f th e  same casu a lty  o r transac tion . I  cannot 
he lp  th in k in g  th a t in  th e  C o u rt o f Chancery 
fo rm e rly  th e  u n d e rw r ite rs  m ig h t have been 
b ro u g h t in  so th a t  th e  r ig h ts  o f everybody 
m ig h t be a d jud ica ted  upon. R u le  13 says th a t 
th e  c o u rt m ay, in  every action , “  deal w ith  the 
m a tte r  in  con trove rsy  so fa r  as regards the  r ig h ts  
and in te re s ts  o f th e  pa rties  a c tu a lly  before  i t . ”  1 
apprehend th a t  w o rd  “  a c tu a lly  ”  was p u t in  to  
m eet such a case, and I  th in k  th a t  m ean iug  is 
made p la in e r b y  w ha t fo llo w s  : “  T he  c o u rt o r a 
ju d g e  m ay, a t any Btage o f th e  proceedings, e ith e r 
upon o r w ith o u t, th e  a p p lica tio n  of e ith e r p a rty , 
and on such te rm s as m ay appear to  the  c o u rt or 
a ju d g e  to  be ju s t ,  o rd e r th a t th e  name o f or 
names o f any p a rtie s  o r p a rty  w h e th e r as p la in tiffs  
o r  defendants im p ro p e rly  jo in e d  be s tru c k  ou t, and 
th a t th e  name o r names o f any p a rty  o r  parties 
w h e th e r p la in t if fs  o r  defendants, w ho o u g h t to  
have been jo ined , o r whose presence before the cou rt 
m ay  be necessary in  o rd e r to  enable the  cou rt 
e ffe c tu a lly  and com p le te ly  to  a d ju d ica te  upon and 
se ttle  a l l  the  questions involved in the  action, be
added.”  I  apprehend th a t ru le  was passed f°J 
th e  ve ry  purpose o f m ak tn g  i t  one action  instead 
o f  tw o , and the re fo re , under th e  ru le  its e lf, 1 
shou ld  have th o u g h t th a t we have a r ig h t  to  make 
an o rd e r as between the  tw o  d e fe n d a n ts ; b u t here 
there  is  m o re ; I  th in k  i t  c le a rly  made o u t th a t by 
th e  consent o f th e  parties, and b y  th e  o rde r ot 
O leasby, B . m ade upon th a t consent, th a t 
th e  c o u rt was to  m ake an o rde r here  as between 
the tw o  defendants, and th e  o n ly  question  w hicn 
cou ld  arise between the  tw o  defendants, as d is 
tin g u is h e d  fro m  any question  w h ich  m ig h t arise 
betw een th e  p la in t if f  and e ith e r o f them, is  th' 
v e ry  question , w h e th e r the u n d e rw r ite rs  are liab le  
over.

I  th in k  th e  u n d e rw rite rs  here  are n o t answer- 
able over. F ir s t  o f a l l  i t  is  said th e y  wer® 
lia b le  over b y  the  su in g  and la b o u rin g  n'®'-138’ 
The  assured here have n o t sued and laboured  a 
a ll. I t  is  a r ig h t  w h ich  the  h a rb o u r m aste r has, 
and w h ich  he has exercised as aga ins t th®® 
and i t  cannot, to  m y m in d , be b ro u g h t w itb i 
the  clause. M r. H a rd y , in  h is  ingen ious sug 
gestion, c e rta in ly  d id  fo r  a m om ent s tagge r one 
by th e  1717th section in  P h ill ip s  on Insuran t! 
(3 rd  ed it., vo l. I I . ) : “  W h e re  the  salvage is 
cum bered w ith  a lie n  a ris in g  o u t o f th e  pe1'1 
insu red  aga inst, th e  in su re rs  take i t  sub ject 
such charge.”  I  th in k  the  case is n o t broug®^ 
w ith in  th a t  section, because I  th in k  the  lie n  her^ 
i f  i t  exists, does n o t arise o u t o f the p e ril insure 
aga inst. T he re  w o u ld  be no lie n  except there  w 
a new  and independen t ac tion  o f th e  h a rb o i^  
m aste r ; th a t  new  and independent ac tion  waS 
r ig h t  g iven  to  h im  by  the s ta tu te , and the^ exe  ̂
cise of the  r ig h t  was n o t a p e ril in su red  aga inst 8 
a ll. T h is  is a p e ril, i f  th is  decision be correc^ 
w h ich  sh ipow ners w i l l  now  unders tand  they ® 
lia b le  to  ; i t  is a p e ril aga inst w h ich  they can 1 
sure, b u t i t  is a p e r il aga ins t w h ich  I  presn
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they have n o t h ith e rto  insu re d , and  c e rta in ly  n o t 
under th is  con tra c t.

Judgm ent f o r  p la in t if f .  Judgm ent affirmed. 
S o lic ito rs  fo r  the  p la in t if f ,  H o lla m s , Son, and 

Coward.
S o lic ito rs  fo r  th e  de fendan t N o rm a n , M a rk b y ,  

T a rry ,  and S tew art.
S o lic ito rs  fo r  th e  u n d e rw r ite r, W alton , Bubb, 

and W alton.

S IT T IN G S  A T  L IN C O L N ’S IN N .
B eported  by J. P. A s p in a ll  and F , W . B a ik e s , Esqra., 

BarriB ters-at-Law .

ON APPEAL PROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISIONS (ADMIRALTY).

F r id a y ,  M a rc h  9, 1877.
(B efore  J a m e s , M e l l is h , and B a g g a l l a y , L .J J .)  

Wednesday, A p r i l  18, 1877.
(B e fo re  J e s sel , M .R ., J a m e s  H e l l is h , and 

B a g g a l l a y , L .J J .)
T h e  D a io z .

Com pulsory p ilo ta g e — Onus o f  p ro o f— Costs— M e r
chan t S h ip p in g  A ct 1854, s. 388.

When the defence o f  com pulsory p ilo tage  is  're lied  
upon in  a  co llis io n  cause, the onus o f  p ro v in g  
negligence on the p a r t  o f  the defendants or th e ir  
servants causing o r c o n trib u tin g  to the c o llis io n , 
is  on the p la in t if f .

C lyde  N a v ig a tio n  Com pany v. B a rc la y  (1 A p p . Cas. 
’790: 36 L . T . Bep. N . S. 379) fo llow ed . The  
Io n a  (L . Bep. I  P. C. 4 3 2 ; 16 L .  T . Bep. N . S. 
158) disapproved.

When a s u it  (in s titu te d  in  A d m ira lty  D iv is io n ) is  
dism issed, o r an  appeal succeeds on the g round  
tha t the defence o f  compulsory p ilo ta g e  is  esta
blished, no order w i l l  be made as to costs e ither 
below o r on appeal, (a)

The Schw ann (L . Bep. 4 A d . Sf Fee. 187 ; 30 L .  T. 
Bep, N .  8 . 537) fo llow ed.

a His was a m o tio n  made b y  leave o f th e  c o u rt as 
costs. T he  cause was in s t itu te d  in  th e  P robate , 

L iv o rc e , and A d m ira lty  D iv is io n  (A d m ira lty )  by 
fhe General S team  N a v ig a tio n  C om pany owners 
° f  the Bteamship P ilo t,  aga inst the  Spanish steam 
sh ip  D a ioz  fo r  damages occasioned b y  a co llis io n  
between these vessels w h ich  to o k  place in  the  
Downs on the  25 th  N o v . 1875. T he  defence o f th e  
Daoiz  a lleged (1) th a t  th e  co llis ion  was occasioned 
hy th e  neg ligence  o f th e  P ilo t  steam sh ip , (2) th a t 
l t  was the  re s u lt o f  in e v ita b le  accident, (3) th a t 
the D ao iz  was a t th e  t im e  in  charge o f  a p ilo t  
®employed b y  com pu ls ion  o f law , and th a t  i f  any 
platne a ttached to  th e  D ao iz  fo r  th e  c o llis io n  
I t  was sole ly a ttr ib u ta b le  to  th e  fa u lt  and inca 
p a c ity  o f th e  p ilo t, and n o t to  any neg lect o r 
de fau lt on the  p a rt o f th e  m aste r and crew , and 
th a t u n d e r th e  c ircum stances th e  defendants 
^)ere exem pted fro m  l ia b i l i t y  b y  sect 388 o f th e  
^■erc h a n t S h ip p in g  A c t  1854.

The p la in t if fs  jo in e d  issue s im p ly  on these 
defences, and on th e  19 th  June  1876, th e  cause 
eatne on fo r  h e a rin g  before S ir  R . P h ill im o re  
assisted by T r in i t y  M aste rs . I n  th e  course o f  the  
case i t  was a d m itte d  by  th e  defendants, th a t  th e ir

(a) I t  would appear that this rule as to costs only 
applies to cases in the Admiralty Division or on appeal 
rom that division, where the suit 13 instituted in another 

rUdsion of the High Court, the ordinary rule that costs 
i°how the event holds good. (See The General Steam 
f fv ig a t io n  Company v. London andEdivburoh Shipping 
Company, 36 L. T. Rep. N. S. 743.)

vessel th e  D aoiz  was to  b lam e fo r  th e  co llis io n , 
and th e  o n ly  question  w h ic h  th e  c o u rt had to  
decide was w h e th e r th e  defendants w ere  exem pt 
from  l ia b i l i t y  b y  reason o f th e  orders o f the p ilo t,  
whose em p loym en t was com pu lso ry , be ing  obeyed.

B u tt, Q.C. and C larkson  fo r  p la in tif fs .
Webster and W. P h ill im o re  fo r  defendants.
S ir  R o b e r t  P h il l im o r e , fo llo w in g  the  p rin c ip le  

of the  Io n a  (L . Rep. 1 P. C. 432; 19 L . T . Rep. N .S . 
158) and th e  Velasquez (L . Rep. 1 P. 0 .  494 ; 16 
L .  T . Rep. N . S. 777) h e ld  th a t  th e  onus o f p ro o f 
la y  on defendants, s e tt in g  u p  the defence o f com 
p u ls o ry  p ilo tage, to  show th a t the  p ilo t  s orders 
were understood and obeyed, and decided th a t  the  
p ro o f was n o t conc lus ive ly  made o u t, a d d in g : 
“  I t  appears to  me, fo r  th e  reasons I  have a lready 
g ive n , to  be a m a tte r n o t o f c e rta in ty  a t  a ll,  b u t  
o f doubt, and  there fo re  I  m u s t pronounce w h a t 
was fo rm e r ly  ca lled a de fic it p roba tio , th a t the re  is  
n o t th a t  su ffic ien t p ro o f w h ic h  th e  ex igency o f 
th e  law  re q u ire s  in  the  case.”

F ro m  th is  ju d g m e n t th e  owners o f th e  D aoiz  
appealed, and on th e  9 th  M a rch  1877, th e  appeal 
was heard before Jam es and M e llish , L .J J . and 
B agga llay , J. A ., when th e  co u rt, fo llo w in g  the  deci
s ion o f  th e  H ouse o f L o rd s  in  C lyde N a v ig a tio n  
C om pany  v . B a rc la y  (ante, p. 3 9 0 ; L .  R ep. 1 A p p . 
Cas. 7 90 ; 36 L .  T . Rep. N . S. 379) (w h ich  case 
was n o t a t the  tim e  o f the  decision o f the  c o u rt 
be low  repo rted ) he ld  th a t  the  p ilo t  in  charge  
o f th e  D aoiz  was p r im a r i ly  responsib le fo r  th e  
co llis ion , and  th a t  th e  owners were the re fo re  
exem pt fro m  l ia b il i ty ,  th e  p la in t if fs  n o t h a v in g  
shown c o n tr ib u to ry  neg ligence on th e ir  p a rt, 
and  a cco rd in g ly  reversed the decree o f the  c o u rt 
be low  on th a t g round . I n  d ra w in g  u p  th e  decree 
o f th e  c o u rt a ques tion  arose w ith  reg a rd  to  
th e  costs o f the  cause below  and on appeal, and 
on th e  1 8 th  A p r i l  1877, an a p p lica tio n  was made 
to  th e  co u rt, co n s is tin g  o f Jessel, M  R ., James, 
M e llis h , and B agga llay , L .J J . ,  fo r d ire c tio n  on the

^  Webster, fo r  th e  owners o f th e  D aoiz, contended 
th a t  as i t  was th e  un ive rsa l ru le  in  th e  C o u rt o f 
A ppea l (P rac tice  of th e  C ou rt, AYA N . 1875 
pp. 185, 186) th a t  costs shou ld  fo llo w  the  event, 
th e re  was no reason w h y  a de fendant, succeeding 
on th e  defence o f com pu lso ry  p ilo tage, shou ld  
n o t be e n tit le d  to  h is  costs.

C larkson.— I t  has been th e  u n ive rsa l ru le  in  
th e  C o u rt o f A d m ira l ty  and in  th e  P r iv y  C ounc il 
in  A d m ira lty  A ppea ls  th a t  w here a de fendan t suc
ceeded on th e  g ro u n d  o f com pu lso ry  p ilo tage, no 
costs were g ive n . T he  S chw ann  (2 A sp . M a r. L a w  
Cas. 2 59 ; L . Rep. 4  A d . &  E cc. 187 ; 30 L .  T . 
Rep. N . S. 537) and th is  c o u rt w il l,  in  A d m ira lty  
A ppea ls , fo llo w  th e  p ractice  o f tn e  P r iv y  C ounc il.

The C ity of Cambridge, ante, p. 307 ; 35 L. T . Rep. 
N. S. 781;

fTli rfnW-M/MYT. rt.Y lip . ' ÍM7- 35 T,. T. Hen. N.
Webster in  rep ly .
J e s s e l , M .R .— T he  ru le  acted on in  th e  A d m i-  

ra lcy  C o u rt ia  case3 lik e  th e  presen t was th a t  
w hen th e  owners o f a vessel w ere re lieved  fro m  
l ia b i l i t y  on th e  g ro u n d  o f com pu lso ry  p ilo tage, no 
costs were g ive n  on e ith e r  side, and th e  same 
ru le  o u g h t to  a p p ly  in  th e  C o u rt o f A p p e a l; 
the re  w il l ,  the re fo re , be no costs on e ith e r side in  
th e  C o u rt be low  o r in  the  C o u rt o f A ppea l.

J a m e s , M e l l is h , and B a g g a l l a y , L .J J . ,  con
curred.

S o lic ito rs  : Lowless and C o .; Batham .
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A D M IR A L T Y  D IV IS IO N .
Reported by J. P. A s p in a ll  and F. W. Ra ik e s , Eaqs., 

Bairisters-at-Law.

Tuesday, J u ly  31, 1877. 
T h e  J ones B r o t h e r s .

Judgm ent debt— In te re s t— Salvage a w a rd  1 8f 2 
V ie t. c. 110, s. 17— The Supreme C o u rt o f  J u d i
cature A c t 1873, s. 76.

Since the in co rp o ra tio n  o f  the H ig h  C ourt o f  A d 
m ira lty  in  the H ig h  C ou rt o f  Justice, an  a w a rd  
o f  salvage is a  ju d g m e n t debt, and  as such bears 
in terest f ro m  the date o f  e n try  o f  ju d g m e n t, the 
taxed costs bearing in terest f r o m  the date o f  
s ig n in g  o f  the a lloca tu r. (a)

T his was an application on behalf of certain 
salvors, that the owners of the Jones B ro thers  and 
their bail should be ordered to pay interest to the 
plaintiffs on the amount of salvage awarded by 
the court to be due to them for services rendered 
to the Jones Brothers, and also on the salvors taxed 
b ill of costs.

W . P h ill im o re ,  fo r  th e  p la in t if fs ,  a d m itte d  th a t 
it, had  n o t been th e  p ractice  in  th e  H ig h  C o u rt o f 
A d m ira lty  to  a llo w  in te re s t on awards o f salvage, 
and  th a t 1 &  2 Y ic t .  c. 110, s. 17, d id  n o t a pp ly  to  
th a t  C o u rt, b u t  since th e  passing o f th e  J u d ic a tu re  
A c ts , sect. 76 o f th e  A c t  o f 1873 extends th e  
ope ra tio n  of th e  firs t-n a m e d  s ta tu te  to  a ll ju d g 
m ents  o f the  H ig h  C o u rt, and th e re fo re  to  an 
aw ard o f salvage.

P r itc h a rd  fo r  th e  de fendants, owners o f the  
Jones B ro thers.— T he  p ractice  o f the  H ig h  C o u rt 
o f A d m ira lty  w i l l  be fo llow ed  b y  th is  D iv is io n  
w here no specia l ru le  is made to  th e  co n tra ry . 
A n  enactm ent re fe r r in g  to  o th e r cou rts  cannot 
a p p ly  to  a case o f salvage, w h ich  is  s t i l l  in  the  
exc lus ive  ju r is d ic t io n  o f th e  d iv is io n .

S ir  R . P h il l im o r e .— S ince th e  passing o f  the 
J u d ic a tu re  A c ts  th is  c o u rt is  bound  to  fo llo w  th e  
p rac tice  la id  dow n fo r  th e  H ig h  C o u rt o f  Jus tice  ; 
and b y  sect. 76 o f th e  A c t  o f  1873, th e  A c t

(a) Apart from 1 & 2 Viot. c. 110, 8. 17, intereat on a 
judgment debt in any division from date of entry can now 
be levied by the sheriff under the provisions of the 
Supreme Court of Judicature Act 1875, Sch. I ,  Order 
X L II . ,  rule 14, which is itself almost identical with 
K  G.H.T. 1853, rule 76, whioh carried out the principle 
of 1 & 2 Viot. c. 110, s. 17, so far as the courts of com
mon law were concerned.

1 & 2 Viet. e. 110, s. 17, enacts, “ that every judgment 
shall carry interest at the rate of 4i.per cent, per annum, 
from the time of entering up the judgment, or from the 
time of the commencement of this Act (1st Oot. 1838), in 
oases of judgment then entered up and not carrying 
interest, until the same shall be satisfied, and such 
interest may be levied under a writ of execution on such 
judgment.

Seats. 18 and 21 of the same Act, whilst extending the 
Act todeorees, &c., of the Court of Chancery and judg
ments of the Courts of Common Pleas of Lancaster, and 
Pleas at Durham, and to orders as to costs and other 
matters, make no mention ,of the High Court of Ad
miralty or the judges thereof.

The Supreme Court of Judicature Act 1873, s. 7b, 
enacts that “ All Aots of Parliament relating to the 
several courts and judges, whose jurisdiction is hereby 
transferred to the said High Court of Justice . . . - or 
wherein any of such courts or judges are mentioned 
shall be construed and take effect so far as relates to 
anything done, or to be done, after the commencement 
of the Aot, as if the said High Court of Justice • • • ■ 
and the judges thereof respectively, as the case may be 
had been named therein instead of such courts or ĵndges 
whose jurisdiction is so transferred respectively ”

1 &  2 Y ic t .  c. 110 applies to  eve ry  D iv is io n  of 
th e  H ig h  C o u rt, and sect. 17 o f th a t  A c t  enacts 
th a t  ju d g m e n t debts sha ll bear in te re s t fro m  date 
o f  e n try . I  sha ll a llow  in te re s t on th is  ju d g m e n t 
fro m  th e  2nd June, the  day on w h ich  i t  was 
entered, and on th e  costs fro m  th e  1 1 th  .1 m y
th  e day on w h ich  th e  a llo ca tu r was signed, f  
sha ll n o t a llo w  the  costs o f th is  app lica tio n , as the 
question  is  a new one in  th is  cou rt.

S o lic ito rs  fo r  th e  p la in tif fs , F ie ld e r  and Sumner-
S o lic ito rs  fo r th e  defendants, P ritc h a rd  and Sons.

M a y  8, June  22, an d  J u ly  17.

T h e  C y b e l e .

Salvage— P le a d in g — Loss o f  prospective earn ings  
— B ig h t o f  vessels in  the c iv i l  service o f  a Govern
m ent departm ent to salvage— “ H e r  M ajesty s 
ships  ” — The M erchant S h ip p in g  A ct 1854 (17 <* 
18 Viet. c. 104). ss. 484, 485— The H a rb o u r and  
Passing T o lls , Sfc., A c t 1861 (24 &  25 Viet. c. 47)- 

A  p a ra g ra p h  in  a statement o f  c la im  f o r  salvage, 
sta ting  th a t by rendering  the salvage service 
the sa lv ing  vessel had been prevented f ro m  o b ta in 
in g  in fo rm a tio n  w h ich  w o u ld  have resulted i ' t  
p ro fita b le  employm ent, ordered to be struck out, ag 
re la tin g  to m atte rs w h ich  the court conld not- take 
in to  considera tion in  es tim a ting  the va lue  o f  the 
services. ,

The B o a rd  o f  T rade  can c la im  salvage in  respect oj 
services rendered by vessels employed by them t *  
and about a  pub lic  ha rbou r, the p rop e rty  in  which  
is  vested in  the B oa rd  o f  T rade. Such vessels are 
n o t “  H e r M a jesty ’s ships ”  w ith in  the m eaning  
o f  sects. 484, 485 o f the M erchant S h ip p in g  Act 
1854, and  the commanders and  crews o f such 
vessels are en title d  to sue fo r  and  ob ta in  salvage 
rew ard  f o r  th e ir  services w ith o u t ob ta in ing  the 
previous consent o f  the A d m ira lty  to th e ir  so 
doing. ,

A m oun t aw arded as salvage ordered to be p a id  in to  
court pend ing  appeal.

T h is  was a cause o f salvage in s t itu te d  on be ha lt 
o f th e  ow ners, m asters, and crew  o f the  steamsh'P 
B e n A c liie , aga ins t the  screw  steam er Cybele and her 
cargo, fo r  services rendered to  he r on the  24 th  an 
2 5 th  Dec. 1876, b y  th e  Ben A ch ie  and th e  steam tug 
Vulcan , and life b o a t B ra d fo rd ,

T he  owners o f the  Cybele and o f th e  cargo on 
board h e r in te rve n e d  and served notices uDfler  
th e  S uprem e C o u rt o f  Ju d ica tu re  A c t  1875, Sen. 
I ,  O rd e r X V I . ,  r. 17, on th e  B oard  o f T rade, as 
ow ners o f th e  s te a m in g  V u lcan  and lifebon 
B ra d fo rd , and appearances w ere entered on bebai 
o f th e  B oa rd  o f T rade  and the  m asters and  creff» 
o f th e  V u lcan  and B ra d fo rd .

T he  s ta tem en t o f c la im  on beha lf o f th e  ! i 
Achie, de live red  on the  2 6 th  A p r i l  1877, a llege
( in te r  a lia ). . ,

On the 24th of Dee. 1876, while the Ben Achie was 
lying at anchor off Deal Pier awaiting orders from b® 
managing owner in reply to her master’s telegram 
such owner, the attention of those on board her was, . 
about 10.30 p.m., attracted by signals from the GO 
light vessel. _ 0
A n d  then , a fte r  p roceeding to  describe th e  n a tm   ̂
o f the  salvage services, and th e  share in  render^ 
in g  them  taken  b y  the  V u lcan  and  B ra d fo rd  P1-0 
ceeded as fo llo w s : . ..

31. On arriving off Deal the master of the Ben -L * 
received the expeoted telegram from his managing own 

, directing him to proceed to W eymouth to  fulfil an engfte
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ment, from which the sum of ¿6165 would have been 
realised. This telegram would have been received on 
the previous evening had the Ben Achie remained at her 
anchorage. The Gybele, being deprived of her steam 
Power, and having only one anchor, the master of the 
Ben Achie determined to remain by the Cybele, and did 
fo t attempt to fulfil the said Weymouth engagement, 
it being then too late to do so.

33. By rendering her said services, the Ben Acliie’s 
hawser was damaged to the extent of ¿650, and she lost 
the benefit o f her said Weymouth engagement, and the 
Vulcan lost a hawser worth ¿625.

36. The owners, masters, and crews of the Vulcan and 
Bradford have appeared in this action, and claim salvage 
for their services.

O n 8 th  M ay  1877, W . G. F . P li i l l im o re ,  fo r the  
defendants, m oved th e  c o u rt u n d e r th e  S uprem e 
C o u rt o f  Ju d ica tu re  A c t  1875, Sch. I . ,  O rde r 
X X V I I . ,  ru le  1, to  s tr ik e  o u t th e  31st pa rag raph  
and  th e  clause p r in te d  above in  ita lic s  in  the  
•13rd p a ra g ra p h  o f  th e  s ta tem en t o f c la im , as 
p tnbarrassing and ir re le v a n t. A  loss o f m a rke t 
>s n o t recoverab le  in  an action  o f to r t  (The  
P a ra n a , ante, p . 399; L .  R ep. 2 P . D . 118 ; 36 
L .  T . Rep. N . S. 388), and the re fo re , a  fo r t io r i ,  
f t  is n o t recoverab le  in  au action  o f con
tra c t ; besides, i t  raises a side issue a ltoge the r, 
as to  w he the r the  B en Achie  could, o r cou ld  not, 
have earned th e  m oney, and is the re fo re  em 
barrassing.

E . G. C la rkson  fo r th e  p la in t if fs .— T he  p lead ing  
18 p rec ise ly  s im ila r  in  n a tu re  to  th a t  w h ich  is 
com m on w here a salvage service is rendered  by 
fish ing  boats w h ich , in  consequence o f rende ring  
tt, lose th e ir  v o ya g e ; th e  p la in tif fs  do n o t c la im  
to  be e n tit le d  to  th a t p a rt ic u la r  a m oun t, b u t on ly  
th a t the  loss o f i t  shou ld  be ta ke n  in to  considera
tio n  in  re cko n in g  the  am oun t o f salvage due to  
them.

W . Q. F . P h ill im o re  in  rep ly .
S ir  R . P hillimore  g ra n te d  th e  a p p lica tio n  on the  

g round  th a t  the  paragraphs objected to  asserted a 
pla im  o f too  rem ote  a n a tu re  fo r  th e  c o u rt to  take  
in to  cons ide ra tion  in  aw a rd in g  salvage, and 
ordered paragraph  31 and  th e  p o rtio n s  o f pa ra 
graph 33 ob jec ted  to  to  be s tru c k  o u t w ith  costs, 
and gave the  defendants a week to  plead.

O n M a y  14 the  de fendants de live red  th e ir  sta te
m ent of defence, a lle g in g  ( in te r a lia )

10. The Board of Trade are the owners of the Vulcan, 
*j®d the National Lifeboat Institution are the owners of the 
Bradford. Neither the Board of Trade, nor the National 
lifeboat Institution, have made or could make any claim 
1(i this action in respect of their ownership of their 
respective vessels, and the tackle belonging to them.

To th is  s ta tem en t o f de,fence the  p la in t if fs  
rep lied  a fte r  am endm ent ( in te r  a lia ) ,  th a t  the  
Board o f T rade , and not; the  N a tio n a l L ife b o a t 
In s t itu t io n ,  were owners o f the  B ra d fo rd ; th a t the 
B oard  of T rade  cou ld  m ake, and d id  m ake, a c la im  
*n respect of bo th  vessels and th e ir  tack le , and to  
th is  re p ly  th e  defendants re jo ine d  :

1 • The defendants jo in  issue on so much of the 2nd 
Paragraph of the reply as relates to the National Life
boat Institu tion .

2- The defendants demur to so much of the 2nd para
graph of the reply as relates to the Board of Trade, and 
Sfty that the same is bad in law, on the ground that it  is 
contrary to the provisions of the Merchant Shipping Act 
1854.

June  22.— The d e m u rre r came on fo r a rg u m e n t, 
the  purposes o f the a rg u m e n t i t  was ta ke n  fo r  

R a n te d  th a t the  B ra d fo rd  as w e ll as the  V ulcan  
belonged to  the  B oard  o f Trade.

T he  a rg u m e n t tu rn e d  on th e  M erch a n t S h ip p in g  
A c t  1854 (17 &  18 Y icb. c. 104) (a) and th e  
H a rb o u rs  and Passing  T o lls , & c., A c t  1861 
(24 &  25 Y ic t .  c. 47) (6).

(a) Sect. 484. In  cases where salvage services are ren
dered by any ships belonging to Her Majesty, or by the 
commander or crew thereof, no claim shall be made or 
allowed for any loss, damage, or risk thereby caused to 
suoh ship, or to the stores, tackle, or furniture thereof, 
or for the use of any stores or other articles belonging to 
Her Majesty supplied in order to effect such services, or 
for any other expenses or loss sustained by Her Majesty 
by reason of such services.

Sect. 485. No claim whatever on account of any salvage 
services rendered to any ship or cargo, or to the appur
tenances of any ship, by the commander or crew or part 
of the crew of any of Her Majesty’s ship shall be finally 
adjudicated upon unless the consent of tbe Admiralty has 
first been obtained, such consent to be signified by 
writing under the hand of the Secretary to the Admiralty, 
and if any person who has originated proceedings in 
respect of any such claim fails to prove such consent to 
the satisfaction of the court, his suit shall stand dis
missed, and he shall pay all the costs of suoh proceedings ; 
provided that any document purporting to give such con
sent and to be signed by the Secretary to the Admiralty 
shall be prim d facie  evidence of such consent having been 
given.

(b) Sect. 2. In  the construction of this Act the following 
expressions shall have the meanings hereby assigned to 
them, unless such meanings are inconsistent with the
context.

The expression “ Board of Trade ” shall mean the com
mittee of Privy Council appointed lor the consideration 
of matters relating to trade and forming plantations, &c.

Sect. 22. On and after the 1st Jan. 1862 the harbour of 
Ramsgate and the soil thereof and, all property, real 
and personal, vested in the trustees of the said har
bour, or in any person in trust for the purposes of 
the said harbour, with their actual and reputed appur
tenances, subject to all leases, contracts, charges, or 
other liabilities affecting the same, shall bo transferred to 
and are hereby vested in the Board of Trade.

Sect. 23. AIL powers, rights, and privileges of imposing, 
collecting, or recovering any taxes or rates,of purchasing 
any lands, or of doing any other matter or thing relating 
to the said harbour of Ramsgate, or the property 
belonging thereto, which may by virtue of any Act of 
Parliament, oharter or otherwise be vested in or exer- 
ciseable by the trustees of Ramsgate Harbour, shall be 
transferred to and are hereby vested in the Board of 
Trade

Sect. 28. On and after the 1st Jan. 1862 the Board of 
Trade shall be entitled to receive a percentage of 51. in 
the hundred on all salvage paid or liable to be paid in 
respect of any ship, or boat, or cargo, or apparel of any 
ship or boat, or any wreck or property, which may be 
brought into the said harbour; and suoh percentage 
shall be deducted from the salvage, and shall be paid to 
the Board of Trade before the remainder of the salvage 
is paid over to the salvors, and soall be recoverable by 
the same means by which the salvage is recoverable.

Sect. 32. The Board of Trade shall, whilst Ramsgate 
Harbour remains in their hands, render to the Commis
sioners of Her Majesty’s Treasury periodical accounts 
of the whole of the receipts and expenditure in respect 
thereof ; such accounts to be signed and declared to by 
the accountant appointed by the Board of Trade for that 
purpose, and the said commissioners shall cause the 
same to be examined and audited in suoh manner as they

*^Sect 36. I f  at any time whilst the harbour of Rams
gate is vested in the Board of Trade, the income and 
revenue applicable to the purposes of managing, main
taining, and improving the said harbour of Ramsgate 
are insufficient for such purposes, or for the other pur
poses to which the said Ramsgate Harbour _ fund is 
applicable, it  shall be lawful for the commissioners of 
Her Majesty’s Treasury to advance suoh Bums as may 
be requisite for the said purposes out of moneys to be 
provided for the purpose by Parliament.

Sect. 39. For the purposes of Ramsgate Harbour, 
“ The Harbours, Docks, and Piers Clauses Act 1847” 
shall be deemed to be incorporated with this Act, and
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M ybu rg h  and  W . O. F . P h ill im o re ,  fo r  th e  de
fendants, in  s u p p o rt o f th e  d e m u rre r.— The V u lcan  
and B ra d fo rd  are vessels in  the  service o f  the  
C row n, and as such are p re c luded  fro m  recove ring  
fo r  salvage services by th e  M e rch a n t S h ip p in g  A c t  
1854 (17 &  18 Y ic t .  c. 104), s. 484. T h e ir  crews 
are sa lvors, b u t p rob a b ly  are p rec luded fro m  
h a v in g  any salvage rem u n e ra tio n  a llo tte d  to  them , 
unless th e y  have p re v io u s ly  th e  consent o f the  
A d m ira lty  to  sue fo r  i t  in  accordance w ith  the  M e r
ch a n t S h ip p in g  A c t  1854 (17 &  18 Y ic t .  c. 104), 
s. 485. T h a t question , how ever, does n o t arise a t 
present, th o u g h  i t  m ay become im p o r ta n t here
a fte r. [S ir  R . P b l l l ih o r e .— I t  is im p o r ta n t to  
th is  e x te n t, th a t  i f  I  have n o t pow er to  aw ard 
salvage you  cannot g ive  i t  m e.] These vessels 
u n d e r th e  B o a rd  o f T rade  are  in  th e  same s itu a 
t io n  as revenue cru isers  u n d e r th e  Custom -house. 
I t  m ay be th a t  th e  leave o f th e  A d m ira l ty  is 
necessary to  enable th e  crew s to  recover, b u t the  
B oa rd  of T rade  are by  sect. 484 p rec luded in  any 
case fro m  reco ve rin g  fo r  th e  services rendered 
b y  th e  ships as d is tin g u ish ed  fro m  the  crews. 
Sect. 484 is n o t confined even to  ships, b u t 
to  a ll stores th e  p ro p e rty  o f H e r  M a jes ty , e.g., 
ropes fro m  a gun  w h a rf, &c., and under 
th a t  com prehensive d e fin it io n  these vessels 
m u s t come, th o ug h  sect. 485 m ay  o n ly  app ly  
to  th e  crews o f  H e r  M a je s ty ’s sh ips com
m o n ly  so called, i.e., vessels in  th e  m ilita ry  
m a rin e  service o f th e  C row n. Sect. 484 is n o t 
confined to  such vesse ls ; a vessel in  th e  c iv i l  
service  o f th e  In d ia n  G overnm ent, comm anded 
by a person w ith o u t a com m ission from  th e  C row n , 
is  w ith in  i t : (The  Cargo ex Woosung, 1 P . D . 260; 
35 L .  T . R ep. N . S. 8 ; 3 A sp . M a r. L a w  Cas. 239.) 
T he  ra t io  decidendi the re  was, th a t th e  sh ip  
was ordered on the  service b y  th e  represen ta 
t iv e  of th e  G overnm ent, and h e r services be ing  
g ra tu ito u s , an agreem ent made b y  h e r cap ta in  
in c lu d in g  those services was inequ itab le . T h is  
is the  same case, except th a t  the re  is  no 
agreem ent. The  vessel b e lo n g ing  to  H e r  
M a je s ty  m u s t g ive  its  services g ra tu ito u s ly , 
w h e th e r b y  special o rd e r o r  no t, and the re fo re  
cannot recover in  respect o f them . E ven  indepen
d e n tly  o f th e  M erch a n t S h ip p in g  A c t  i t  is  con
tra ry  to  p u b lic  p o lic y  th a t  a vessel in  any sense 
b e lo n g ing  to  th e  p u b lic  shou ld  rece ive salvage fo r  
h e r serv ices: (H .M .8 . Thetis , 3 H a g g . 61 ; T h e L o rd  
D v ffe rin , 7 N otes o f Cases, Sup. X X X I I I , ) .  The  
p ro p e r ly  in  these vessels is vested abso lu te ly  in  
th e  Board o f T rade  by sect. 22 o f the  H a rbo u rs  and 
PaBBing T o lls , &c., A c t  1861 (24 &  25 Y ic t .  c. 47), 
as defined by sect. 2 o f th e  same A c t,  and to  
show th a t i t  was the  in te n tio n  o f the  L e g is la tu re  
to  preserve genera lly  th e  p rov is ions  o f the 
M erch a n t S h ip p in g  A c t,  a special p ro v is ion  
as to  salvage is made b y  sect. 28, w h ich  
a llow s th e  Board o f T rade  a percentage o f 
5 pe r cent, on a ll salvage earned : th is  p ro v is ion  
w ou ld  be m eaning less i f  th e ir  own vessels cou ld  earn 
salvage. I f  an award be made in  respect o f the  
vessels’ services th e  B oa rd  o f T rade  can o n ly  c la im  
u n d e r th e  s ta tu te  5 p e r c e n t. ; and w h a t becomes o f 
the  rem a in in g  95 p e r cent. P The  A c t  re fe rs to

for the purposes of such incorporation this Act 
shall be deemed to be “ the Special Act.’’ The rates 
and moneyB hereby made leviable on account of the 
harbour of Bamsgate shall be deemed to be “ the rates 
authorised to be levied by the Special A ct;” and the 
Board of Trade shall be deemed to be the undertakers.

severa l o th e r ha rbours , b u t  m akes p ro v is ions  fo r 
those ha rbours  d iffe re n t fro m  those made fo r 
R am sgate H a rb o u r. Sects. 32 and 36 show th a t i t  
was the  in te n tio n  o f th e  L e g is la tu re  th a t  Ram s
ga te  H a rb o u r, w ith  a l l  its  appurtenances, should 
be a p u b lic  ha rb o u r, and the re fo re  th e  B oard  of 
T rade , as o w n in g  i t ,  are a c tin g  as th e  trus tees of 
th e  p u b lic , th a t  is as th e  officers o f the  C row n.

E . C. C la rkson  (w ith  h im  Cohen, Q.C.) fo r  the 
p la in t if fs .— T he  V u lcan  has a lready on several 
occasions been awarded salvage. T he  in te n tio n  of 
th e  H a rb o u rs  and Passing  T o lls  A c t  was o n ly  to 
s im p lify  the  p re v io u s ly  troub lesom e p rov is ions  for 
keep ing  up  ha rbours  o f refuge a t R am sgate  and 
o th e r places b y  le v y in g  to lls  on passing s h ip s ; and 
fo r  th a t  ob ject th o  p ro p e rty  in  th e  harbour, 
and its  appurtenances, in c lu d in g  th is  tu g , was 
vested in  th e  B o a rd  o f T rade  as trus tees for 
th e  p rese rva tio n  o f th e  h a rb o u r, b u t a l l  the  r ig h ts  
o f th e  predecessors in  t i t le  are p reserved b y  sect. 
23, and am ongst those r ig h ts  is th e  o rd in a ry  r ig h t  
o f a p riv a te  sh ipow ner to  salvage. Sect. 28 shows 
expressly  th a t th e  B oa rd  o f T rade  has a r ig h t  to  a 
percentage on salvage earned by th ir d  parties, 
w ho, in  th e  course o f the  salvage service, make 
use o f th e  ha rbour, i.e. o f th e  stores, &c., be long
in g  to  the  B oard  o f T rade, b u t th a t, w h ils t  i t  re 
moves any doubts th a t m ig h t  arise  as to  th e  r ig h t  
o f th e  B oard  o f T rade  to  salvage w ith  respect to 
th e  use o f th e  h a rb o u r g enera lly , doeB n o t in te rfe re  
w ith  th e ir  r ig h t  as owners to  salvage earned by th e ir  
ow n vessels : th e y  have 5 pe r cent, on a ll salvage 
earned by those u s in g  the  ha rb o u r, and can recover 
i t  as salvage is  recovered, w h ich  shows th a t i t  was 
contem pla ted th a t  they  shou ld  be able to  recover 
sa lvage. T he y  m ay ve ry  poss ib ly  be e n tit le d  to  o 
p e r cent, on th e  salvage earned b y  th e  m aster and 
crew  o f the  tu g  and l ife b o a t; b u t i f  so, th a t is  m  
a d d itio n  to , and n o t in  s u b s titu t io n  fo r, any salvage 
th e y  m ay be e n tit le d  to  in  respect o f th e  services of 
th e  vessels themselves. Sect. 39, w h ic h  declares 
th a t  the  B oard  of T rade  sha ll qua  Ram s
gate H a rb o u r  be deemed th e  “ undertakers 
w ith in  the m ean ing  o f the  H a rb o u r D ocks and 
P ie rs  C lauses A c t  1847, shows th a t  th e y  are to  be 
considered, so fa r  as the  ow nersh ip  o f p ro p e rty  18 
concerned, as p riv a te  in d iv id u a ls , and n o t as the 
servants o f the C row n. T he  m aster of th e  Vulcan>. 
an o rd in a ry  s team tug  em ployed fo r ha rbou r and 
genera l purposes, cannot be ca lled  a com m ander 
in  H e r  M a je s ty ’s service  w ith in  the  m ean ing  of 
sect. 481 o f  th e  M erch a n t S h ip p in g  A c t  1854 (1‘ 
&  18 Y ic t .  c. 104).

M yb u rg h  in  re p ly . ,
S ir  R . P hillimore .— I n  th is  case a question o t  

some c u r io s ity  and n ic e ty  is  raised fo r the  f i r 8" 
t im e  in  th is  c o u rt as to  th e  co n s tru c tio n  o f ce rta in  
sections of the  M e rch a n t S h ip p in g  A c t  1854, in  
connection w ith  the  p rov is ions  o f 24 &  25 Y ic t"  
c. 47, e n tit le d  “  A n  A c t  to  fa c ilita te  th e  C onstrue ' 
t io n  and Im p ro v e m e n t o f H a rb o u rs  by au tho ris ing  
Loans to  H a rb o u r A u th o r i t ie s ; to  abo lish  Pass
in g  T o lls , and fo r  o the r purposes.”

N ow , i t  m u s t be taken  as a d m itte d  fo r  th e  pn r ' 
pose o f the  p resen t d iscussion, th a t  th e  Vulcan  
s team ship  and th e  B ra d fo rd  life b o a t b o th  be long6“  
to  R am sgate H a rb o u r, and  th a t  th e y  came o u t 0 
h a rb o u r to  ren d e r salvage services. These f®®"? 
b e in g  a lready a d m itte d , th e  question  to  be decide 
on  th e  d e m u rre r, is  w h e th e r the  V u lcan  and th  
B ra d fo rd  are H e r  M a je s ty ’s ships in  th e  sense 1“  
w h ich  th a t phrase is  used in  th e  M erch a n t S h ip '
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P ing  A c t  1854, sects. 484, 485. I f  th e y  are such 
sh ips no re m u n e ra tio n  a t a ll can be c la im ed in  
respect o f th e  vessels them selves, and  th e  crews 
° f  b o th  vessels and m aste r o f the  V u lca n  can o n ly  
o b ta in  re m u n e ra tio n  fo r  salvage services a fte r 
o b ta in in g  th e  pe rm iss ion  o f th e  L o rd s  of the 
A d m ira lty  to  m ake such a c la im . (H is  L o rd s h ip  
then  read th e  sections o f th e  M e rch a n t S h ip p in g  
A c t re fe rre d  to  and set o u t above, and proceeded:) 

The  f ir s t  question  is  w h e th e r the re  is  any d is t in c 
tio n  betw een “  sh ips b e lo n g ing  to  H e r  M a je s ty ,”  
in  sect. 484, and “  H e r  M a je s ty ’s_ sh ips,”  in  sect. 
485. I  am unable to  see any d is t in c t io n  between 
these expressions, and th in k  th a t  th e  tw o  sec
tions are in  p a r i m ate ria , and th a t  th e y  b o th  re la te  
to  those o f H e r  M a je s ty ’s ships in  rega rd  to  
W hich i t  is  declared th a t no salvage re w a rd  sha ll 
be pa id , so fa r as th e ir  com m anders and 
orews are concerned, w ith o u t th e  consent  ̂ o f 
the L o rd s  o f th e  A d m ira l ty  to  th e  c la im . 
The co n ten tio n  o f th e  defendants in  su p p o rt o f 
the d e m u rre r is  now  b ro u g h t fo rw a rd  fo r  the  f irs t  
t im e ; b u t  th e  fac t th a t  th e  V u lca n  is  n o t w h a t 
m ay be called a novus hospes in  th is  co u rt does n o t 
dispose o f any d if f ic u lty  th a t m ay arise on the  
cons tru c tio n  o f th e  above section. H o w , then, is 
the co n s tru c tio n  o f these p ro v is ion s  of the  
M erch a n t S h ip p in g  A c t  1854 a ffected  b y  the  H a r 
bours and P assing T o lls , &c., A c t  1861 ? I t  is said 
th a t th e  m ost m a te ria l w ords in  th e  la te r A c t  
re la tin g  to  th e  p resen t question  are those w h ich  
(sects. 2, 22, 23, ante) p ro v id e  th a t th e  h a rb o u r of 
Ram sgate, t i l l  th a t  t im e  vested in  th e  trustees o f 
the ha rbour, sha ll be tran s fe rre d , w ith  a ll its  in c i
dents, to  th e  B oard  o f T rade , w ho are, i t  is con
tended, th e  trustees o f R am sgate H a rb o u r. T hen  
fo llow s a p ro v is io n  w h ich  appears to  me v e ry  
adverse to  th e  con ten tion  o f th e  defendants (sect. 
28), p ro v id in g  th a t the  B oard  o f T rade  sha ll re 
ceive a percentage on salvage earned by  a ll  ves
sels u s in g  th e  h a rb o u r— n o t b y  any vessel be long
in g  to  th e  ha rb o u r, b u t in  respect o f any vessel 
b ro u g h t in to  the  ha rbou r. I  cannot come to  any 
conclusion o therw ise  than  in  fa vo u r o f th e  
p la in tiffs , th o u g h  I  a d m it the  case m ay be p la u 
s ib ly  s ta ted  the o th e r w ay. I  cannot th in k ,  on 
exam ina tion  of those sections o f the  24 &  25 V ie t. ,  
c. 47, w h ich  re la te  to  R am sgate  H a rb o u r, th a t i t  
^yas th e  in te n tio n  o f th e  L e g is la tu re  to  place the  
lifeboa t and s team tug  b e long ing  to  R am sgate 
H a rb o u r, w h ic h  before th e  A c t  were owned by the  
trustees o f the  h a rb o u r, and the re fo re  m u s t now  
be owned by th e  B oard  o f T rade, in  th e  ca tegory  
° f  H e r  M a je s ty ’s ships. I t  is tru e  th a t  in  one 
sense th e  V u lcan  and th e  B ra d fo rd  are to  
be considered as b e lo n g ing  to  th e  C row n  
because they  be long to  th e  B o a rd  o f T rade, 
and th e  B o a rd  o f T rade  is a dep a rtm en t u n d e r 
the C ro w n ; b u t  s t i l l  A c ts  o f P a rlia m en t m us t 
be read in  th e  l ig h t  o f com m on sense, and 
loo k in g  to  the  w o rd in g  o f the  sections I  have re 
ferred to , I  am o f op in ion  th a t  th is  a tte m p t to  
Place th e  tu g  and th e  life b o a t b e lo n g ing  to  
nam sgate  h a rb o u r in  th e  category o f  H e r  
M a je s ty ’s ships, and the re fo re  w ith in  the  p ro v i
sions o f th e  sections o f  the M erch a n t S h ip p in g  
A c t 1854 re la t in g  to  salvage services rendered  
by such ships cannot be successfu lly  m a in 
tained.

I  m u s t th e re fo re  pronounce aga ins t the  d em urre r.

The case was then  heard on the  m e rits , before 
V ol. I I I . ,  N.S.

th e  judge , assisted b y  tw o  o f th e  E ld e r  B re th re n  
o f th e  T r in i t v  House. I t  was p roved  th a t  the  
B ra d fo rd  was the  p ro p e rty  o f the  B oa rd  o f T rade, 
and n o t o f th e  n a t io n a l L ife b o a t In s t i t u t io n ; 
th e re  was no evidence th a t  th e  consent o f the  
A d m ira lty  had been obta ined b y  th e  m aste r o f 
th e  V u lca n  and crew  o f th a t vessel and th e  B ra d 
fo rd  to  th e  prosecu tion  o f th e ir  c la im s. A f te r  
h e a rin g  th e  evidence as to  th e  n a tu re  o f th e  ser
vices rendered,

The Court awarded 500Z. to  th e  ow ners, m aster, 
and crew  of th e  Ben Achie, and 1200Z. to  the  
B oa rd  o f T rade, as owners, and to  th e  m asters 
and crews o f th e  V u lca n  and B ra d fo rd .

J u ly  17.— W. G. F . P h ill im o re  m oved the  c o u rt 
fo r  a s tay o f  execution p e n d in g  appeal to  the  
C o u rt o f A ppea l as to  the  r ig h t  o f th e  B oa rd  of 
T rade  to  recover salvage in  respect o f th e  V u lcan  
and B ra d fo rd .

E . C. C larkson, contra. _
T he  Court d irec ted  execu tion  to  be stayed t i l l  

th e  second week in  N ovem ber, and subsequently, 
on the  app lica tio n  o f E . G. C larkson, ordered the 
m oney awarded to  be b ro u g h t in to  c o u rt and 
app lied  to  th e  purchase o f E xchequer Bonds.

S o lic ito rs  fo r  p la in tif fs , Clarkson, Son, and 
Greenwell.

S o lic ito rs  fo r  defendants, P r itc h a rd  and Sons.

HOUSE o r LORDS.
Reported by C. E. Mai.ijen, Esq., Barrister-at-Law.

J u ly  10 and  12, 1877.
(Before th e  L ord Chancellor (C a irns), L o rds

P enzance, O’H agan, Blackburn, and Gordon.)
K e it h  and another v . B urrows and another.

ON APPEAL PROM H E R  M AJESTY’S COURT OP APPEAL.

S h ip  —  B ig h ts  o f  mortgagee  —  Cargo on sh ip ’s 
account— N o m in a l fre ig h t.

A  mortgagee of a  sh ip has no genera l r ig h t to a  
proportiona te  share o f the earn ings o f the sh ip  ; 
he is  o n ly  entitled  to such f re ig h t  as is  accru ing  
due an d  has been a c tu a lly  contracted fo r ,  before 
he takes possession.

M . mortgaged h is  sh ip , then in  C a lifo rn ia , to the 
appellants, but the m ortgage was no t registered. 
A  cargo was a fte rw ards p u t on board in  C a li
f o rn ia  on account o f  the ship, and b ills  o f la d in g  
were d ra w n  f o r  a n o m in a l fre ig h t  o f  Is . p e r ton. 
Before the ship a rr iv e d  in  E n g la n d  the respon
dents, w ith o u t notice o f  the mortgage, advanced 
money to M . on the security o f  the cargo, and  
then sold the cargo to J. by a  contract co n ta in ing  
the fo llow ing  c lause : “ As cargo is  coming on 
sh ip ’s account, fre ig h t  is  to be computed a t 55s. 
per ton, and  invoice to be rendered acco rd ing ly .
M . p a id  f o r  the cargo, and received the b ills  o f  
la d in g , an d  handed them to the respondents w ith  
an  assignment indorsed o f  h is  in terest in  the 
w ith in  f r e ig h t ”  expressed to be “ a t the ra te  o f  
55s. p e r ton, and  no t the n o m in a l am ount o f  Is. 
per ton.”  The appellants registered th e ir  m ort- 
qaqe, and  on the a r r iv a l o f  the ship took pos
session, and cla im ed fre ig h t a t the rate o f  55s.
pe r ton. 7 .

H e ld  (a ffirm in g  the ju d g m e n t o f  the court below), 
th a t the sum o f  55s. p e r ton was not re a lly  
fre igh t, but was p a r t  o f  the price  o f  the cargo kept 
'back t i l l  the a r r iv a l o f  the ship, an d  th a t the

2 I



4 8 2 MARITIME LAW CASES

K e i t h  a n d  a n o t h e r  v . B u r r o w s  a n d  a n o t h e r . [H . oe  L.H. OF L .]

mortgagees were not en titled  to more than  Is . per 
ton, the fre ig h t  specified in  the h ills  o f  la d in g . 

T his was an appeal fro m  a ju d g m e n t o f th e  C o u rt 
o f A p p e a l (M e llish , B agga llay , and  B ra m w e ll, 
L .J J .) , repo rted  ante, p. 426, and L .  Bep. 2 C. P. 
D iv . 163, reve rs in g  a decision o f th e  C om m on 
Pleas D iv is io n  (B re tt, A rc h ib a ld , and L in d le y , 
J .J .), repo rted  in  ante, p. 280, and L .  B ep . 1 C. P . 
D iv .  722), in  fa v o u r o f th e  appellants (p la in tif fs )  
on a special case.

The special case is set ou t a t le n g th  in  the 
re p o rt in  the  co u rt below, and the  facts appear 
b r ie f ly  in  th e  head-note above.

Bow en (Herschell, Q.C. w ith  h im ), fo r  the  appel
lan ts , a rgued th a t th e  ju d g m e n t o f th e  c o u rt 
be low  was erroneous in  h o ld in g  th a t  th e  sum  o f 
56s. per to n  was n o t re a lly  “  f re ig h t,”  b u t  o n ly  
p a rt o f the  purchase m oney o f the  cargo. M ille r  v. 
W oodfa ll (8 E . &  B . 493) appears to  be aga inst ou r 
con ten tion , b u t  i t  is  re a lly  a d iffe re n t case. The  
co n ten tion  o f th e  respondents w ou ld  open the  w ay 
to  frauds on th e  p a rt o f captains. T he  r ig h t  to  
th e  fre ig h t is  a necessary in c id e n t o f th e  p ro p e rty  
in  the  ship. See

Hicleie v. Rhodocanachi, 28 L. J. 273, E x .; 4 H . & N. 
455;

Stewart v. Greenock Marine Insurance Company 
1 Macq. 328;

Scottish M arine Insurance Company v. Turner, 
1 Macq. 334.

A l l  advantages acc ru in g  and e v e ry th in g  earned 
d u rin g  the voyage be long to  the m ortg a g ee : ( Wester- 
de ll v . B a le , 7 T . Bep. 306.) The  in te n tio n  was 
to  earn fre ig h t, and everyone connected w ith  the 
m a tte r  regarded i t  as such, as appears p la in ly  
fro m  the case. The  ob ject o f th e  nom ina l e n try  in  
th e  b i l l  o f la d in g  h a v in g  been a tta ined , the  actual 
ra te  o f fre ig h t at. San F rancisco  was recognised. 
T he  respondents are n o t the  o rd in a ry  indorsees o f 
a b i l l  o f lad ing , b u t  c la im  under a b i l l  in  w h ich  
th e  tru e  ra te  o f f r e ig h t  was inserted. N o  d oub t 
i t  is  a ha rd sh ip  on them , b u t th e  b lam e rests 
w ith  M orison , n o t w ith  th e  appellants. T he  fa c t 
th a t he effected an insurance on fre ig h t shows 
th a t  he regarded  i t  as such. W h a t a ll believed 
the  sh ip  to  be ea rn ing  m u s t be long to  the  m o r t
gagee :

Case v. Davison, 5 M . & S. 79;
Morrison v. Parsons, 2 Taunt. 407;
Camden v. Anderson, 5 T. Bep. 709.

[L o rd  P e n /.a n c e .— Those are a ll cases o f co n tra c t.] 
W e  say there  was a new co n tra c t in  th is  case. 
T he  question  was discussed in  B ro w n  v. N o rth  
(8 E x. 1 ;  22 L .  J . 49, E x.). Bee also

F lin t  v. Flemyng, 1 B. & Ad. 45 ;
Gumm v. Tyrie. 4 B. & S. 680; 6 B. & S. 298;
Wer/uelin v. Cellier, L. Bep. 6 H. L. 286.

The case o f th e  M ercan tile  Banlc  v . Gladstone (18 
L .  T . Bep. N . S. 641 ; L .  Rep. 3 E x . 2 33 ; 3 M a r. 
L a w  Cas. O. S. 87), re lie d  on b y  th e  o th e r side, 
is  d is tin g u ish a b le  and n o t in  p o in t.

Webster (Thesiger Q.C., w ith  h im ), fo r  th e  re 
spondents, m a in ta in e d  th a t th e  case m u s t fo llo w  
the  established ru le  th a t a m ortgagee on ta k in g  
possession can o n ly  c la im  fre ig h t w hen i t  exists 
u n d e r such c ircum stances th a t the  ow ne r could 
c la im  i t .  The  m ortgage  g ives no fu r th e r  r ig h t .  
T he  con ten tion  on th e  o th e r side is too w ide  ; fo r  
example, a m ortgagee  canno t c la im  fre ig h t pa id  in  
adva nce : (see B ro w n  v . Tanner, 3 M a r. L a w  
Cas. O. S. 9 4 ; 18 L .  T . Rep. N . 8. 621 ; L .  R ep. 3 
Chan. 597.) B ro w n  v. N o r th  (ub i sup.) is a

d ire c t a u th o r ity  in  o u r favour. The  captain 
in  th is  case was ow ner o f  4-64ths, and he did 
n o t con tem pla te  f re ig h t  a t 55s. p e r ton . So 
how  cou ld  the  m ortgagees in  respect o f  th e ir  
60-64ths P Gumm  v . T y rie  (ub i sup.) fo llow s 
B ro w n  v. N o rth . T he  case o f The M erca n tile  B ank  
v. Gladstone (ub i sup.) is  n o t a d ire c t au tho rity»  
b u t  i t  shows th e  r ig h ts  o f a m o rtg a g o r over bis 
own sh ip . W eguelin  v. G ellie r (uh i sup.) is in  our 
favour, as is a ll a u th o r ity . T he  m ere ve rba l in 
accuracy o f c a llin g  the  balance o f th e  purchase 
m oney “  fre ig h t ”  cannot a ffec t th e  respondents 
r ig h ts .

Bowen in  re p ly .— N one o f th e  a u th o rit ie s  except 
M ille r  v . W oodfa ll go fu r th e r  th a n  th a t the  ho lder 
o f a b i l l  o f la d in g  has a r ig h t  to  th e  goods on pay
m e n t o f th e  fre ig h t.  The M erca n tile  B a n k  v * 
Gladstone and B ro w n  v . N o r th  are beside the 
p o in t. T he  co m p u tin g  a Bum o f 55s. pe r ton  fo r 
f re ig h t  is in  e ffect a new  con tra c t fo r  fre ig h t  at 
th a t rate . See also

Rusden v. Pope, 3 Mar. Law Cas. 91; 18 L. T. Bep’
N. S. 651; L. Bep. 3 Ex. 269 ;

Liverpool Marine Credit Company v. Wilson, 1 Asp* 
Mar. Law Cas. 323; 26 L. T. Bep. N. S. 717; L- 
Bep. 7 Chan. 507;

Wilson v. Wilson, 1 Asp. Mar. Law Cas. 2G5 ; 2«
L. T. Bep. N. S. 346; L. Bep. 14 Eq. 32.

A t  the conclusion of the arguments their Lord- 
ships gave judgment as follows :

The L ord Chancellor (C a irns).— M y  Lords, 
a fte r  th e  able and  ingen ious a rg um en ts  o f M r. 
Bowen, and a fte r h e a rin g  e v e ry th in g  th a t can 
poss ib ly  be said in  support o f the  con ten tion  o f tne 
respondents, I  do n o t th in k  the re  can be any doubt 
in  y o u r L o rd s h ip s ’ m in d  as to  th e  decision at 
w h ich  you  o u g h t to  a rr iv e  in  th is  ease.

I  w i l l  say a t the  ou tse t th a t  there  is  a fte r  a ll not 
m uch co n flic t o f op in ion  between the  judges in  the 
tw o  courts  below . I t  is tru e  th a t  th e  Common 
Pleas D iv is io n  de term ined  the  case in  fa vo u r of the 
p resen t appellants ; bu t, as I  read th e  judgm en ts , 
th e  co u rt appears to  have been occupied n o t so 
m uch  w ith  th e  question  w h ic h  has been argued 
before y o u r L o rd sh ip s  as w ith  th e  question  o f the 
re g is tra tio n  o f the m ortgage, and th e  fo rm e r po in t 
was disposed o f in  a v e ry  few  words.

T he  question now  arises as to  th e  r ig h ts  of a 
m ortgagee on ta k in g  possession o f a sh ip , bo th  gene
ra l ly  and w ith  reference to  th e  p a rt ic u la r  c ircum 
stances o f th is  case. A s  to  the  genera l ru le , there 
can be no d o u b t th a t the m ortgagee ob ta ins a t the 
tim e  o f th e  m ortgage  no tra n s fe r o f th e  accru ing  
fre ig h t;  n o r does the  m o rtg a g o r u n d e rta ke  to  earn 
any p a rt ic u la r  am oun t o f fre ig h t  fo r  the  s h ip ; he may 
e ith e r earn a s u b s ta n tia l fre ig h t, o r he m ay attach 
a nom ina l am oun t o f fre ig h t, o r  he m ay co n tra c t to 
c a rry  cargo a t less than  the  m arke t ra te  o f fre ig h t. 
A l l  these r ig h ts  are in c id e n t to  th e  in te re s t which 
a m o rtg a g o r has in  h is  sh ip , and he is dominus 
u n t i l  the  m ortgagee takes possession. These 
p ropos itions  be ing  beyond d ispu te , i t  is fu r th e r  not 
denied in  the  presen t case (a no m in a l fre ig h t  of !*■ 
per to n  h a v in g  been inse rted  in  the  b i l l  o f lading)» 
th a t the  m aste r had a r ig h t  to  in se rt f re ig h t  a t such 
a ra te , and th a t, i f  the  b i l l  o f la d in g  had been 
handed over to  th ird  parties, such transferees 
w ou ld  have been e n tit le d  to  ta ke  possession of the 
goods on paym en t o f th e  no m in a l f r e ig h t ;  n o r was 
i t  denied th a t  i f  the  ow ner o f the  goods had 
demanded th e  cargo fro m  th e  m ortgagee be 
w ou ld  have been e n tit le d  to  receive i t  on paym ent
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o f th e  same am ount. A  m ortgagee on ta k in g  
possession o f a sh ip  is  e n tit le d  to  e v e ry th in g  th a t 
belongs to  the sh ip  : b u t h is  r ig h ts  are checked by  
th is  lim ita t io n ,  th a t he can o n ly  rece ive w h a t th e  
ship has earned under an express con tra c t fo r  
fre ig h t, o r  b y  co nvey ing  goods on a quantum, 
m eru it.

N ow , i t  is  a rgued on b e h a lf o f th e  appellants 
tha t, th o u g h  the  b ills  o f la d in g  were d raw n  
fo r a n o m in a l fre ig h t ,  and a lth o u g h  th e  goods 
w ou ld  have had to  be de live red  on paym en t o f 
th a t am oun t, y e t th a t  a d iffe re n t sta te  o f th in g s  
arose d u r in g  th e  voyage. T he  b il ls  o f exchange 
d raw n  aga ins t th e  cargo were fo rw a rded  to  
E ng la n d , and in  o rd e r to  g e t possession o f th e  b ills  
° f  la d in g  M oriso n , th e  ow ner o f the sh ip , had to  p ro 
vide a sum  o f m ore th a n  10,000Z. to  m eet th e  b il ls  o f 
exchange. N o t  b e in g  prepared  to  do th is , he 
a rranged w ith  th e  respondents to  advance th e  
necessary funds , and th e  sale was p u t in to  th e ir  
hands. T he y  sold th e  cargo to  J u m p  and Sons, 
and i t  is upon  the  w o rd in g  o f th e  docum ents a t 
th is  stage o f th e  case th a t  th e  present; d if f ic u lty  
arises. I  m u s t re m a rk  th a t th e  docum ents are no t 
ve ry  h a p p ily  expressed, b u t the re  seems to  m e to  
be no rea l d o u b t as to  w h a t was in tended . 
T hey are th re e  in  n um ber, b u t th o u g h  th e y  
bear d iffe re n t dates th e y  m u s t be construed  to 
ge ther. T he  f ir s t  is th e  co n tra c t o f sale by  
the  respondents to  Ju m p  and Sons, dated 
19th Feb. 1875. I  need n o t read i t  a t le n g th . 
In  th e  m id d le  o f i t  are the  w ords “  in c lu d in g  
fre ig h t and insurance ,”  b u t the  las t clause ex* 
P lains th e  m ean ing  o f the  w o rd  “  fre ig h t,”  and we 
m u s t read  th e  w hole  co n tra c t as i f  th e  la s t clause 
Was inse rted  to  e xp la in  w h a t was m eant, b e a rin g  
in  m in d  w h a t was kn o w n  to  bo th  pa rties  as to  the  
te rm s o f th e  b ills  o f la d in g . The  w ords are “  as 
eargo is co m ing  o d  sh ip ’s account f re ig h t  is to  be 
com puted a t 55s. pe r to n  o f 2240 pounds, and in 
voice to  be rendered  acco rd in g ly ,”  and I  read 
them  as m ea n in g  th a t  as the  cargo was on account 
° f  the  sh ip  th e  ra te  in  the b i l l  o f la d in g  was u n d e r
stood to  be nom in a l. B u t the re  is a v ir tu a l s ta te 
m en t th a t  th o u g h  the re  was a n o m in a l fre ig h t,  th e  
Parties m eant by in c lu d in g  a la rg e r and d iffe re n t 
sum o f  55s. pe r to n  to  be com puted  as i f  fo r  
fre ig h t, n o t th a t th is  shou ld  be th e  su b s titu te d  
rate o f fre ig h t,  b u t  th a t  a deduction  o f an 
am ount equ iva len t to  fre ig h t should be made, 
w h ich  shou ld  rem a in  unpa id  u n t i l  th e  vessel 
a rr ive d  in  E n g la n d . A n  es tim a te  was ac
c o rd in g ly  made and in se rte d  in  th e  invo ice  of 
the w hole  price  a t  43s. 6d. per q u a rte r, and a 
deduction  was made b y  w a y  o f a com pu ta tion  o f 
fre ig h t  as w e ll as th e  usua l reckon ing  o f brokerage, 
and th e  re s u lt  is  a balance o f 9580L Is . 5d. On 
23rd Feb. 1875, M o riso n  handed ove r the b ills  o f 
exchange, w ith  th e  th re e  b ills  o f  la d in g  attached, 
to  th e  defendants, and s igned th is  m em orandum , 
w h ich  was indorsed  on th e  b i l l  o f la d in g , and is  the 
th ird  of th e  docum ents re fe rred  to  : “ W e  assign 
° n r  in te re s t in  th e  w ith in  fre ig h t  to  Messrs. 
B u rrow s and P erks, London , whose rece ip t, o r th a t  
o f th e ir  appo in ted  agent w i l l  be su ffic ien t d is 
charge. T he  fre ig h t assigned is  a t th e  ra te  of 55s. 
Per ton , and  n o t th e  n o m in a l am oun t of Is. per 
ton .”  M ow , was th is  m em orandum  in te n de d  to 
cancel th e  o r ig in a l a rra n g e m e n t fo r  fre ig h t a t Is . 
Per ton , and to  s u b s titu te  a co n tra c t by w h ich  
^ o r is o n  engaged to  ca rry  the  cargo a t the  h ig h e r 
r ate o f 55s. p e r to n  ? I  cannot fin d  a n y th in g

w h ich  can ind ica te  such an in te n tio n  on th e  p a rt 
o f M orison  o r the  respondents. I t  seems to  have 
been a necessary sub ject o f a rrangem en t th a t th e  
paym en t fo r  th e  cargo should be d iv id e d  in to  tw o  
parts , the f ir s t  in s ta lm e n t to  be pa id  w ith in  seven 
days fro m  th e  date o f th e  co n tra c t of sale, and pa y 
m en t o f th e  rem a inder, be ing  ca lcu la ted  as equal 
to  f re ig h t  a t 55s. pe r to n , to  be postponed t i l l  the  
a rr iv a l o f th e  goods ; b u t  the re  does n o t seem to  
me to  have been any act done, o r any in te n tio n  in  
th e  m inds  of the  parties, to  create a con trac t 
fo r  fre ig h t a t 55s. pe r ton .

I  cannot, there fore , f in d  a n y th in g  w h ich  w ou ld  
e n tit le  th e  m ortgagee to  any h ig h e r ra te  o f fre ig h t  
th a n  was named in  th e  b i l l  o f la d in g , and I  
propose to  y o u r L o rd sh ip s  th a t  the  appeal be 
dism issed w ith  costs.

L o rd  Penzance.—M y  L o rd s , th is  case has been 
v e ry  a b ly  a rgued on b o th  sides. W h e n  the  
app e lla n t’ s case was f ir s t  b ro u g h t before y o u r 
L o rd sh ip s  i t  appeared to  be p u t upon the  sim ple  
g ro u n d  th a t  w here  goods have been p u t on board 
a sh ip  b y  th e  m aster, and no fre ig h t,  o r  o n ly  a 
no m in a l am oun t of fre ig h t, is  named in  the  b i l l  o f 
la d in g , a m ortgagee ta k in g  possession o l the sh ip  
m ay look upon its  ea rn ings as h is  p ro p e rty , and 
th a t a lth o ug h  the re  was no co n tra c t to  pay a n y 
th in g  in  respect o f th e  ca rriage  o f th e  goods, ye t 
as the  sh ip  had earned som eth ing , th e  m ortgagee 
was e n tit le d  to  a p ro p o rtio na te  benefit. T here  is 
no d oub t th a t  in  such a case the  ow ner receives m  
th e  shape o f increased va lue som eth ing  w h ich  
corresponds to  fre ig h t, and the re  is no d o u b t th a t 
in  th e  abstrac t the  sh ip  has earned so m e th in g ; 
b u t has i t  ever been h e ld  th a t  a m ortgagee is  
e n tit le d  to  a n y th in g  in  respect o f such im p lie d
earn ings ? ,

Severa l cases have been c ited , am ong others 
B ro w n  v. N o rth  (8 E x . 1 ;  22 L .  J . 49, E x.) 
and M ille r  v . W oodfa ll (8 E . &  B. 493). I n  the 
la t te r  case goods had  been shipped on th e  o w n e rs  
account, and the p ro p e rty  in  the  cargo had parsed 
to  an abandonee, w ho  cla im ed c re d it fo r fre ig h t, 
th o u g h  th e  cargo had been sh ipped on the  ow ner s 
account, and no fre ig h t was nam ed in  the  b ills  o f 
la d in g ;  b u t i t  was h e ld  th a t he cou ld  n o t m a in 
ta in  any such c la im . T h a t ju d g m e n t is opposed 
to  the  p rin c ip le  contended fo r b y  the  appellants. 
A n o th e r  a u th o r ity  c ite d  was The M ercan tile  
and Exchange B a n h  v. Gladstone (3 M ar. 
L a w  Cas. O. S. 87 ; 18 L .  T . Rep. N . S. 641 ; 
L .  Rep. 3 E x . 233) w h ich  was th e  case o f a 
vendee c la im in g  a sum  equ iva len t to  f re ig h t  w here 
the  goods bad been sh ipped on the  ow ner’s account 
a t a nom ina l ra te  o f f r e ig h t ; b u t i t  was he ld  th a t 
he was n o t so e n title d .

L o o k in g  a t these cases I  th in k  th a t  th e  
appe llan ts ’ a rg u m e n t as to  th e  genera l r ig h t  
o f a m ortgagee to  a p ro p o rtio na te  share o f 
a sh ip ’s ea rn ings m us t fa il. B u t i t  is  u rged  
th a t, assum ing th a t  th e  m ortgagee is  o n ly  
e n tit le d  to  f re ig h t  w h ich  has been a c tu a lly  con
tra c te d  fo r, y e t the  case shows th is  sta te  o f th in g s  : 
on ly  a sm a ll am oun t o f fre ig h t was o r ig in a lly  p ro 
v ided  fo r ,  b u t the re  was a fte rw a rds  an agreem ent 
to  v a ry  th is  a rrangem ent, and to  f ix  th e  f re ig h t  a t 
the  h ig h e r ra te  o f 55s. pe r ton. The  question  
then  is, D o  the  facts disclosed in  th is  special case 
ju s t i fy  th is  con ten tio n ?  The w ho le  question  
tu rn s  on th e  docum ent of 19th Feb. The respon
dents had agreed to  m ake advances to  M o riso n  
in  o rde r th a t he m ig h t take up  th e  b ills  o f
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exchange, and th e n  to  secure them selves b y  s e llin g  
th e  goods. T hey a cco rd ing ly  sold them  to  Ju m p  
and Co., and th e  ba rg a in  is an o rd in a ry  sale of a 
f lo a tin g  cargo. I t  is  a d m itte d  th a t i f  i t  had n o t 
been fo r th e  la s t clause th e  pu rchase r w ou ld  have 
been bound to  pay the  w ho le  sum  named, h o ld in g  
back o n ly  a su ffic ien t sum  fo r the  no m in a l fre ig h t .  
The  obvious reason fo r  th e  in s e rt io n  o f th e  clause 
a t th e  end o f th e  con tra c t was th is  : a ro u n d  sum  
was to  be pa id  fo r  the  goods, b e in g  th e ir  o r ig in a l 
va lue  a t th e  t im e  o f th e  sale, p lus  the  cost of 
d isch a rg e ; and i f  the  cargo had n o t a rr iv e d  the  
b u ye r w o u ld  s t i l l  have had to  pay fo r  th e  carriage. 
T o  p ro te c t h im  aga ins t such a r is k  a c e rta in  sum  
was to  be k e p t back ; b u t was the re  a t th e  same 
tim e  a new co n tra c t to  pay fo r  th e  ca rriage  a t 
an increased p rice  P T he  parties m ig h t  have 
a rranged fo r  paym e n t o f fre ig h t  a t a new ra te , 
b u t instead of th a t  th e y  say th a t  “  fre ig h t is  to  be 
com puted a t 55s. pe r to n .”  T h a t shows, in  m y  
op in ion , th a t  as a m a tte r  o f account 55s. pe r ton  
was to  be ta ke n  to  rep resen t th e  am o u n t w h ich  
th e  purchaser was to  be e n tit le d  to  h o ld  back 
u n t i l  th e  a rr iv a l o f the  cargo, and i f  th a t  be so, no 
a lte ra tio n  was ever made in  th e  te rm s  o f th e  b ills  
o f la d in g .

I  concur in  th in k in g  th a t  th e  appeal o u g h t to  be 
dism issed.

L o rd  O’H agan.— M y  L o rd s , in  the  course o f the 
a rg u m e n t o f th is  case the re  have been several 
changes o f g round . I t  was f i r s t  a rgued  th a t 
th o u g h  the re  was no co n tra c t fo r  fre ig h t, y e t the re  
m ig h t be a r ig h t  on th e  p a rt o f the  m ortgagee to  
a p ropo rtio na te  benefit fro m  the goods w h ich  have 
been a c tu a lly  conveyed, b u t  th a t p o in t has been 
cleared away, and the  case seems to  be na rrow ed  
to  one question. I t  is  now  established th a t  th e  
m o rtg a g o r o f a sh ip m ay use i t  fo r  h is ow n p u r 
poses to  any extent, and in  th is  case th a t is  w ha t 
was done. The  goods were shipped a t a m e re ly  
n o m in a l ta r if f ,  and parag raph  4 o f the special case 
states the  reason fo r  the  course adopted, nam ely, 
th a t  o w in g  to  a com m ercia l c ris is  a t San F rancisco , 
and th e  low  offers o f f re ig h t  w h ich  were made 
there , the  m aste r de te rm ined  to  load a cargo on 
th e  sh ip ’s account. I t  is c lear th a t a f re ig h t  was 
a c tu a lly  avoided, and th a t th e  vessel was loaded 
e n tire ly  fo r  the  ow ner’s benefit, and th a t a nom ina l 
am oun t o f fre ig h t was a cco rd in g ly  inse rte d  in  the  
b ills  o f la d in g . T h a t be ing  clear, th e  question  to  
be de term ined  is, W h a t were th e  r ig h ts  o f the  
m ortgagee ? I  th in k  i t  is  established th a t he has 
a r ig h t  n o t o n ly  to  the  sh ip , b u t to  a ll th e  benefits 
w h ic h  had accrued to  i t  a t the  t im e  of m a k in g  the  
m ortgage. I f  the re  had been an ac tua l con tra c t 
fo r  th e  paym en t o f fre ig h t,  th e  m ortgagee w ou ld  
have been c le a rly  e n tit le d  to  th e  bene fit o f i t ; b u t 
i t  seems clear to  me th a t  n o th in g  o f  th e  s o rt was 
in tended  here, and th a t the  appellants cannot 
succeed unless m ore th a n  I  have m entioned  
appears fro m  th e  case. I f  the  defendants had 
declined  to  advance any m oney to  M oriso n , and 
th e  h il ls  o f exchange had been d ishonoured, no 
m ore  th a n  Is . a to n  w o u ld  have been payable fo r  
f re ig h t,  and th e  m ortgagee cou ld  n o t possib ly  
have received any m ore, and indeed M r. Bowen 
conceded th a t  he m ust fa il in  h is  co n ten tion  unless 
he cou ld  sa tis fy  y o u r L o rd s h ip s  th a t  th e re  had 
been a va ria tio n  o f  the con tra c t. I  need n o t add 
to  w h a t has a lready been said. T he  w hole  d if f i
c u lty  in  th e  case has a risen  fro m  th e  u n fo rtu n a te  
use o f the  w o rd  “  f r e ig h t , ”  fo r  w h a t was n o t

[H .  of L .

re a lly  fre ig h t a t a ll. I t  was to  be “  com pu ted  
as f re ig h t,  b u t i t  was re a lly  o n ly  a p a r t  o f the 
purchase-m oney set aside fo r  a specia l purpose.
I  concur in  th e  op in ions  w h ic h  have been a lready 
expressed.

L o rd  B lackburn.— M y  L o rd s , I  am  o f th e  same 
op in ion .

1 unders tand  M r.  B ow en to  c la im  fo r  the 
m ortgagee a quantum  m e ru it  fo r  th e  use ox 
th e  s h ip ; b u t  I  th in k  th a t  p o in t is  concluded 
aga inst h im  b y  a u th o r ity . W h e n e ve r a sh ip  is 
tra n s fe rre d  w h ile  on the  voyage th e  transferee 
takes a ll  b e n e fit a cc ru in g  a t th e  c o m p le tio n  of the 
vo ya g e ; b u t i t  is  established th a t when th e  voyage 
is  s t i l l  pend ing , an d  a sum  o f m oney is  payable 
o n ly  i f  th e  voyage is com ple ted , such sum  does 
n o t pass a t th e  t im e  o f th e  trans fe r.

T he  a tte n tio n  o f y o u r  L o rd s h ip s  has been 
ca lled to  Case v . D avidson  (5 M . &  8. 79) 
and o th e r instances o f a tra n s fe r  in  conse
quence o f a to ta l loss. T he  la te s t case was 
S tew art v. The Greenock M a r in e  Insurance  
Com pany  (1 M acq. 328), w here th e  sh ip  was 
w recked  near th e  en trance  to  th e  docks a t L iv e r 
pool, b u t a c tu a lly  k e p t to g e th e r t i l l  th e  goods 
were de live red . I t  was decided th a t  as the  las t 
hundred  ya rd s  to  th e  ac tua l place o f d isch a rg e 
were trave rsed  a fte r th e  co n s tru c tive  to ta l loss, 
th e  u n d e rw r ite rs  w ere e n t it le d  to  th e  w hole  of the 
fre ig h t ,  w h ich  m u s t be taken  to  have been earned 
by  them . T h a t was no d o u b t an exceed ing ly  hard  
case fo r  th e  ow ner, as he d id  n o t recover the 
insu rance  o f th e  f re ig h t.  M r. Bow en, as I  under- 
s tand  h im , fu r th e r  contended th a t,  as th e  sh ip  was 
taken  possession o f b y  th e  m ortgagee , he was 
e n tit le d  n o t o n ly  to  a q u an tum  m e ru it, b u t  to  its  
whole e a rn in g s ; b u t th a t  is  n o t th e  law . I t  is 
obvious here th a t  P a r ro t t  and  Oo. (the  drawers 
o f th e  b ills  o f exchange) had  s tip u la te d  th a t u 
the b ills  were n o t m et, o n ly  a nom ina l fre ig h t 
shou ld  be pa id , and i f  th e  b ills  had been d is 
honoured i t  cou ld  n o t be said th a t a m ortgage0 
ta k in g  possession before th e  end o f the  voyage 
cou ld  have received the  whole f re ig h t  a t 55s- 
per ton. I n  M il le r  v . W oodfa ll (ub i sup.) the 
C o u rt o f Queen’s B ench he ld  th a t th e  ta k in g  pos
session o f a sh ip  does n o t create a co n tra c t for 
the  paym en t o f th e  ca rriage  o f th e  sh ip o w n e rs  
goods. I  was counsel in  th a t case, and I  endea
voured  to  convince the  c o u rt th a t the  p ro f it  earned 
b y  th e  ow ner b y  convey ing  h is ow n goods was in  
th e  n a tu re  o f fre ig h t,  b u t m y  co n te n tio n  was u n 
successful. ,

B u t  M r. B ow en u rged  in  h is  re p ly  th a t  though 
the  co m p u tin g  o f a sum  o f 55s. fo r  f re ig h t  d id  not 
(as i t  was h e ld  by  the  judges o f th e  Com m on Pleas 
D iv is io n ) operate as an estoppel, y e t th a t  i t  w»s 
a con tra c t fo r  f re ig h t  a t th a t  rate . L e t  us look  at 
th e  facts o f th e  case. W e  m u s t rem em ber th»c 
P a r ro t t  and Co. had a r ig h t  to  h o ld  th e  goods as 
secu rity . I  read th e  a rrangem en t nam ed in  para
g ra p h  11 o f  th e  special case as an agreem ent by 
th e  respondents to  fu rn is h  m oney to  m eet the 
b ills  o f exchange, re ce iv ing  the b il ls  o f la d in g  and 
th e  polic ies o f insurance as se cu rity , and having  
also the  sale o f th e  cargo. O n 4 th  Jan . they 
advanced th e  m oney, on 22nd Feb. th e  b ills  fei 
due, and M orison  took  them  u p  w ith  th e  money 
advanced, and handed th e m  ove r to  th e  respon 
dents. I n  th e  m eantim e, on 19 th  Feb., i t  ha 
been agreed th a t th e  respondents shou ld  be 
e n tit le d  to  th e  b ills  o f la d in g . T he  e a rlie r p a rt o
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the  con tra c t w ith  Ju m p  and Co. was doubtless 
W ritte n  on a lith o g ra p h e d  fo rm , b e in g  o f an 
o rd in a ry  na tu re , w e ll understood  b y  m erchants. 
The  buyers  were to  pay cost, fre ig h t,  and in 
surance, b u t th e y  were no t lia b le  to  pay a n y th in g  
u n t il they  received the  s h ip p in g  docum ents. The  
pa rties  p u t dow n th e  w hole p rice  in  th e  invo ice , 
and m ade a deduc tion  fro m  th e  co n tra c t p rice  to  
be com puted as fre ig h t.  T he  o rd in a ry  ra te  was 
55s, p e r to n  a t th a t tim e , and i t  was th o u g h t fa ir  
to  keep back th a t sum  t i l l  th e  sh ip  a rr iv e d , th a t 
be ing th e  am oun t necessary to  be pa id  before th e  
buyers  cou ld  receive the  goods. The  a rrangem en t 
was a v e ry  in te ll ig ib le  one, and Ju m p  and Co. 
s tip u la ted  th a t  M o riso n  shou ld  indo rse  on the 
h ills  of la d in g  a no tice  th a t  the  respondents were 
e n tit le d  to  th e  f re ig h t,  and th a t  th e ir  rece ip t was 
to  be a d ischarge. H o w  can i t  be said th a t th is  
was a fresh  co n tra c t ? I t  does n o t p u rp o r t to  be 
a new b i l l  o f la d in g , b u t  i t  o n ly  g ives no tice  th a t 
the respondents are e n tit le d  to  receive th e  fre ig h t. 
The m ortgagee  urges th a t th is  am oun t o f fre ig h t 
Was created b y  th e  o r ig in a l con tra c t, and belongs 
to  h im , b u t  1 am o f op in ion  th a t the re  is no such 
ru le  o f law , and no p ro o f o f any such in te n tio n  
as< Was contended fo r.

L o rd  Gordon concurred.
Judgm ent appealed f r o m  affirm ed, and appeal 

dism issed, w ith  costs.
S o lic ito rs  fo r  th e  appellants, Freshfle lds  and 

W illia m s .
S o lic ito rs  fo r  the  respondents, Lowless  and Co.

J u ly  12, 13,17, and  27.

(Before  th e  L ord Chancellor (C a irns), L o rd s  
O’H agan, Blackburn, and Gordon.)

D oolan v . T he M idland Railway Company.
ON APPEAL PROM THE COURT OF EXCHEQUER 

CHAMBER IN IRELAND.
R a ilw a y  com pany— Sea tra n s it— Through hooking 

—E xe m p tio n  f r o m  l ia b i l i t y — Reasonable cond i
tion— R a ilw a y  and  C ana l T ra ffic  A ct 1854 (17 
Sf 18 Viet. c. 31), s. 7— R egu la tion  o f  R a ilw a ys  
Act 1868 (31 8f 32 Viet. c. 119), s. 16— R egu la 
tio n  o f R a ilw a y s  A ct 1871 (34 ¿c 35 Viet. c. 78), 
s. 12.

Sect. 16 o f  the R eg u la tio n  o f R a ilw a ys  Act 1868 
extends the p rov is ions o f  the R a ilw a y  and  
C ana l T ra ffic  A ct 1854 to a l l  classes o f steam- 
ship traffic .

Sect. 12 o f the R eg u la tio n  o f  R a ilw a ys  A c t 1871 
extends the p rov is ions o f  the A c t o f  1868 s. 16 to 
ra i lw a y  companies c a rry in g  goods under a  con
trac t in  steam vessels not belonging to the 
company.

The respondent company contracted w ith  the appel
la n t to ca rry  cattle  f r o m  Ire la n d  to E n g la n d . 
'They had no steamships o f th e ir  own, and  they 
procuredasteam packetcom pany to c a rry  the cattle  
°n  the sea passage. D u r in g  the voyage they were 
lost by the negligence o f  the servants o f  the steam  
packet company. The contract was made subject 
to a cond ition  th a t the respondents should not be 
“  accountable o r responsible f o r  the loss of, o r any  
damage or in ju r y ,  to an im a ls , goods, or property  
entrusted to them a ris in g  f r o m  the dangers or 
accidents o f  the sea, Sfc., im proper, careless, o r  
u n s k ilfu l nav ig a tion , o r an y  d e fa u lt ornegligence

o f the m aster or a n y  o f  the officers o r crew o f  the 
company’s vessels.”

H e ld  (reversing the ju d g m e n t o f the court below), 
th a t the contract was governed by sect. 7 o f the 
R a ilw a y  and  C ana l T ra ffic  A c t o f  1854, as 
extended by the la te r Acts, a nd  tha t the cond i
tio n  was consequently vo id  and  the respondents 
liab le  fo r  the loss.

Cohen v. 8 .E . R a ilw a y  Co. (2 E x. D iv . 253; 36 L . T . 
Rep. ISf.S. 130) approved.

T his was an appeal fro m  a ju d g m e n t of the  C o u rt 
o f E xcheque r Cham ber iu  Ire la n d , w h ic h  had 
reversed a ju d g m e n t o f th e  C o u rt o f Com m on 
Pleas in  fa vo u r o f th e  appellant, th e  p la in t if f  
below.

The p la in t if f  was a ca ttle  dealer in  th e  coun ty  of 
C arlow , and he had entered in to  a co n tra c t w ith  
de fendan t com pany to  ca rry  s ix ty -th re e  head o f 
ca ttle  fro m  D u b lin  to  S t. Ives, in  H u n tin g d o n 
shire. The  co n tra c t was a th ro u g h  con trac t, and 
made sub ject to  the  fo llo w in g  cond ition  in  w r i t in g :

The company will not be accountable for any injury to 
horses, cattle, or other live stock, while shipping, during 
the sea passage, or landing, but will give free passage by 
sea to the owners or others sent to take charge of such 
animals on the passage. W ith respect to any animals, 
luggage, parcels, goods, or other articles booked through 
by them or their agents, partly by sea and partly by rail
way, or partly by canal and partly by sea, such animals, 
luggage, parcels, goods, or other articles will only be so 
conveyed on the condition that the company shall be 
exempt from liability for any loss or damage which may 
arise during the carriage of such animals, luggage, 
parcels, goods, or other artioles by sea, from the act of 
God, the Queen’s enemies, fire, accidents from machinery, 
boilers, and steam, and all other dangers and accidents 
of the Beas, rivers, and navigation, of whatever nature 
and kind soever, in the same manner as if the company 
had signed and delivered to the consignor a bill of lading 
containing such condition, nor will the company be 
accountable or responsible for loss of, or any damage or 
injury to, animals, goods, or property entrusted to them, 
arising from the dangers or accidents of the sea, or of 
steam navigation, the act of God, the Queen’s enemies, 
jettison, barratry, collision, improper, careless, or un
skilful navigation, accidents connected with machinery or 
boilers, or any default or negligence of the master, or 
any of the officers or crews of the company’s vessels.

The defendant com pany d id  n o t ow n any steam 
vessels o f  th e ir  own, arid  the  ca ttle  w ere  accord
in g ly  p u t  ou board  th e  S t. Golumba, a vessel 
be long ing  to  th e  C ity  o f D u b lin  Steam  P acke t 
Com pany, under a th ro u g h  b o o k in g  a rrangem ent. 
O n the  passage the  sh ip  was w recked on the  
S kerries  R ock, near H o lyhead . T he  p la in t if f  th e n  
b ro u g h t th is  action  to  recover the  va lue  o f th e  
cattle .

The  case was tr ie d  before Palles, O .B., a t the 
K ild a re  S um m er Assizes in  1874, w hen the  ju r y  
found  th a t  th e  loss was occasioned by the  n e g li
gence of the  crew o f the  St. Colu/mba, and  gave a 
v e rd ic t fo r  th e  p la in t if f  fo r  7651. T he  defendants 
ob ta ined  a ru le  to  en te r a n o n su it o r a v e rd ic t fo r  
them , on the  g ro u n d  th a t  th e y  were exem pted 
fro m  l ia b i l i t y  fo r  neg ligence by the  co n d itio n  set 
o u t above; b u t upon a rg u m e n t the  ru le  was d is 
charged by the  C o u rt o f Com m on Pleas, on th e  
g round  th a t th e  co n d itio n  was rendered vo id  b y  
th e  R a ilw a y  R egu la tion  A c ts .

The  defendants appealed to  th e  C o u rt o f 
E xchequer C ham ber, w here th e  decision o f the  
C o u rt o f C om m on Pleas was reversed by Pa lles,
C .B ., F itz g e ra ld , Deasy, and Dowse, B .B ., and 
F itz g e ra ld  and P a rry , J .J ., W h ite s id e , C .J., d is 
sen ting . T h is  appeal was th e n  b ro u g h t to  the
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H ouse o f L o rds . The  ease is  repo rted  below  in  
I r .  Rep. 10 C .L . 47.

M acdonough, Q.C. (o f th e  I r is h  B a r), B e n ja m in ,
Q.C., and F itzge ra ld  appeared fo r  the  appe llan t.

W alker, Q.C. (of the  I r is h  B a r), W a tk in  W illia m s ,  
Q.C., and Robertson (o f th e  I r is h  B a r) fo r  the  
respondents.

The  a rg u m e n t tu rn e d  upon the  cons truc tion  
o f th e  sections o f the  A c ts  o f 1854, 1868, and 
1871.

The fo llo w in g  cases w ere c ited  o r  re fe rre d  to  ;
Peekx. The North Staffordshire Railway Company, 

10 H . of L. Cas. 473; 8 L. T . Bep. N. S. 768;
Moore v. M id land  R ailw ay Company, Ir . Bep. 9 

C. L. 20;
Cohen v. South-Eastern Railway Company, ante p. 

248 ■ L. Bep. 2 Ex. Div. 253 ; 36 L. T. Bep. N . S. 
130;

Le Conteur v. London and South-Western Railway  
Company, L. Bep. 1 Q. B. 54; 13 L. T. Bep.
N. S. 325;

The Normandy, 3 Mar. Law Cas. O. S. 519 ; L. Bep. 3 
A. & E. 152 ; 23 L. T . Bep. N. S. 031;

The South Wales Railway Company v. Redmond, 
10 C. B„ N. S., 675 ; 4 L. T . Bep. N. S. 619;

Aldridge  v. Great Western Railway Company, 15 
C. B., N . S.,582;

Zunz v. South-Eastern Railway Company. L. Bep.
4 Q. B. 539 ; 20 L. T. Bep. N . S. 873 ;

Machu v. London and South-Western Railway Com
pany, 2 Ex. 415.

A t  th e  conclus ion  o f the  a rg um en ts  th e ir  L o rd -  
sh ips to o k  tim e  to  consider th e ir  ju d g m e n t.

J u ly  27.— T h e ir  L o rd sh ip s  gave ju d g m e n t as 
fo llow s :

L o rd  B lackburn.— M y  L o rd s ,— T h e  M id la n d  
R a ilw a y  C om pany, the  defendant in  th e  c o u rt 
below , w h ich  is  an o rd in a ry  ra ilw a y  com pany, 
h a v in g  no special powers fo r  b u ild in g  o r w o rk in g  
steam vessels, a t an office w h ich  i t  has in  D u b lin , 
made a con tra c t w ith  th e  p la in t if f  to  c a rry  s ix ty -  
th re e  head of ca ttle  fo r  h im  fro m  D u b lin  to  S t. 
Iv e s  fo r  rew ard . The  ra ilw a y  com pany procured 
the  C ity  o f D u b lin  Steam P acke t C om pany to  c a rry  
th e  ca ttle  fo r them  in  one o f th e ir  steam vessels 
ca lled th e  S t Golumba. T he  ju r y  found  th a t the 
ca ttle  were lo s t n o t by  any p e r il o f the  sea, b u t 
b y  th e  neg ligence o f the  crew  o f the  S t C olum ba. 
H a d  th is  been a ll, the  ra ilw a y  com pany w ould 
p la in ly  have been answerable to  the p la in t if f .  B u t 
th e  con tra c t was in  w r i t in g  and s igned by the 
p la in t if f ,  and con ta ined  a co nd ition  th a t  the  M id 
la n d  R a ilw a y  Com pany w ere exem pt fro m  l ia b i l i t y  
fo r any loss o r  damages w h ich  m ay arise d u r in g  
the  carriage  o f such an im a ls  a r is in g  fro m  the 
dangers o r accidents o f th e  sea, o r o f steam  n a v i
g a tio n , the  act o f God, th e  Queen’s enemies, 
je ttis o n , b a rra try , co llis ion , im p ro p e r, careless, o r 
u n s k ilfu l n a v iga tion , accidents connected w ith  
m ach ine ry  o r  bo ile rs, o r  any d e fa u lt o r neg ligence 
o f th e  m aster, o r any o f the  officers o r  crews o f 
th e  com pany’s vessels. I f ,  there fore , th is  cond i
t io n  is va lid , i t  p ro tects th e  com pany fro m  l ia b il i ty  
fo r  the loss w h ic h  happened.

T he  con ten tion  on beha lf o f the p la in t if f  is th a t 
th e  12 th  section o f th e  R e g u la tio n  o f R a ilw ays 
A c t  1871 (34 &  35 Y ic . c. 78, s. 12) renders th is  
co n d itio n  vo id  ; th e  co n ten tio n  of th e  ra i lw a y  com 
p a n y  is th a t  th e  enactm ent has n o t th a t  effect. 
T h is  is the  one issue w rapped up in  th e  vo lum inous  
p leadings.

B u t  th e  co n s tru c tio n  o f th is  section is  n o t a 
s im p le  m a tte r. I t  p rov ides th a t, “  W b e re a ra ilw a y  
company under a contract fo r c a rry in g  persons,

an im als, o r goods by  sea p rocu re  th e  same to  be 
ca rried  in  a vessel n o t b e lo n g ing  to  th e  ra ilw ay  
com pany, th e  ra ilw a y  com pany Bhall be answerable 
in  damages in  respect of loss of life , o r personal 
in ju r y ,  o r  in  respect o f loss o r damage to  animals 
o r  goods, in  l ik e  m anner and to  the  same am ount 
as th e  ra ilw a y  com pany w ou ld  be answerable i f  the 
vessel had belonged to  the  ra i lw a y  com pany; 
p ro v id e d  th a t such loss of life , o r  personal in ju ry , 
o r  loss o r damage to  an im a ls  o r  goods, happens to 
the  person, an im als, o r goods (as the  case may be) 
d u r in g  th e  ca rriage  o f the  same in  such vesse l, 
th e  p ro o f to  th e  c o n tra ry  to  lie  upon th e  ra ilw ay  
com pany.”  The  A c t  is, by sect. 1, to  be construed 
as one w ith  th e  R egu la tion  o f R a ilw ays  A c t  186 
(31 &  32 V ie t .  c. 119), the 1 6 th  section o f w h ich 
extends the  p rov is ions o f the  R a ilw a y  and Canal 
T ra ff ic  A c t  1854 (17 &  18 V ie t.  c. 31) to  steam 
vessels and the  tra ff ic  ca rried  on th e re b y  ; and l 
was se ttled  by the decision o f  th is  H ouse  in  Fee e 
v .  The N o rth  S ta ffordsh ire  R a ilw a y  Com pany  (16
H . o f L . Cas. 473 ; 8 L .  T . Rep. N . S. 768) th a t a
co n d itio n  h a v in g  the e ffect of exe m p tin g  th e  ca rrie r 
fro m  re s p o n s ib ility  fo r th e  neg ligence o r fra u d  
h is  ow n servants is  n o t ju s t  and reasonable w ith in  
sect. 7 o f th e  last-nam ed s ta tu te . I f ,  the re fo re , the 
A c t  o f 1854 is  app licab le  to  the  co n tra c t in  the 
p resen t case, th e  ra ilw a y  com pany cannot success
fu l ly  p lead the  special cond itions  u n d e r w h ich  i"  
was entered in to . ,

T he  f ir s t  m a tte r  to  be in q u ire d  in to  is . what 
is  the  tru e  cons tru c tio n  o f the  R a ilw a ys  R egu la 
t io n  A c t  1868 (31 &  32 V ie t .  c. 119), sect. 16. 
w h ich  app lies th e  R a ilw a y  and Canal T ra in 0 
A c t  1854 to  the  tra ff ic  ca rried  on b y  ra ilw ay 
companies on steam  vessels w h ich  th e  ra ilw ay 
companies them selves ow n o r w o rk . T he  C ourt 
o f Com m on Pleas in  Ire la n d  in  M oore  v . M id la n d  
R a ilw a y  Com pany  ( I r .  Rep. 9 C. L .  20), and the 
C o u rt of E xcheque r and the C o u rt o f A ppea l in  E n g 
land  in  Cohen v. S ou th -E as te rn  R a ilw a y  Company 
{ante  p. 248) have una n im o u s ly  he ld  chat the  whole o 
the  R a ilw a y  and Canal T ra ff ic  A c t  1854 is extended 
to  the  whole o f the  tra ff ic  on such steamboats- 
The  m a jo r ity  o f  the  judges o f th e  I r is h  C o u rt o 
A p p e a l have in  the  presen t case h e ld  th a t  the 
passenger tra ff ic  on th e  steamboats was alone 
m eant, and  consequently  th a t on ly  th e  p o rtio n  o 
th e  R a ilw a y  and C anal T ra ff ic  A c t  1854 applicable 
to  passengers is  extended, th u s  e x c lu d in g  sect. '■ 
I  cannot agree w ith  them .

In  the p resen t case th e  M id la n d  R a ilw a y  Com
pany d id  n o t ow n o r w o rk  the  steam vessel. They 
were no t, the re fo re , b ro u g h t w ith in  th e  p ro v is ion 15 
o f  the R a ilw a y  R e g u la tio n  A c t  1868, sect. 16. They 
d id ,how ever, under a co n tra c t fo r c a rry in g  animals, 
p ro cu re  them  to  be ca rr ie d  in  a steam vessel no 
be long ing  to  th e  ra ilw a y  com pany, and the  qucs 
t io n  m a in ly  a rgued a t y o u r L o rd sh ip s ’ bar " A  
w h e th e r the  R a ilw a y  R e g u la tio n  A c t  1871, sect. 1*> 
was o r was n o t to  be construed  as e x te nd in g  
p rov is ions  o f  th e  R a ilw a y  R e g u la tio n  A c t  186». 
sect. 16, app licab le  to  ra ilw a y  com panies under a 
co n tra c t c a rry in g  goods by sea in  th e ir  ow n steam 
vessels, to  ra ilw a y  companies u nder a s im ila r  con 
t ra c t p ro c u r in g  them  to  be ca rried  in  steam  vesse s 
n o t b e lo n g ing  to  the  ra ilw a y  com pany.

I  w i l l  s ta te  b r ie f ly  th e  e ffect o f the  va rious enac - 
m ents ou th is  sub ject. The decision o f th is  Hons® 
in  Peek v. N o rth  S ta ffo rdsh ire  R a ilw a y  Compdny^ 
(u b i sup.) upon  sect. 7 o f th e  R a ilw a y  and (Jana 
T ra ffic  A c t  1854 o n ly  affected tra ff ic  w h ich  '»fa
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conveyed exc lus ive ly  b y  ra ilw a y . A t  th a t  tim e  i t  
was u lt ra  v ires  fo r  ra ilw a y  companies to  use and 
w o rk  steam vesse ls; b u t in  1863 p ro v is io n  was fo r  
the f ir s t  tim e  made fo r cases w here ra ilw a y  com 
panies were au tho rised  b y  any fu tu re  enactm ent 
in c o rp o ra tin g  th a t A c t  to  buy, h ire , o r  use, o r to  
euter in to  a rrangem ents fo r the b u y in g , h ir in g , o r 
us ing  o f steam vessels. Sects. 30 to  35 of the  
R a ilw a y  Clauses A c t  1863 (26 &  27 V ie t.  c. 92) 
re fe r to  th is  sub ject, and sect. 31 expressly  extends 
the p rov is ions o f the  A c t  o f 1854 “ to  steam vessels 
and to  the  tra ffic  ca rried  th e re b y .”  Sect. 16 o f the 
A c t  o f  1868 concludes w ith  precise ly the same 
p rovis ions, the  e a rlie r p a rt o f the  section con
ta in in g  the  fo llo w in g  w ords ■ “  W here  a com 
pany is au tho rised  to  b u ild , o r buy, o r h ire , 
and to  use, m a in ta in , and w o rk , o r to  en te r in to  
a rrangem ents fo r  us ing , m a in ta in in g , o r -,vork- 
ln g  steam vessels fo r  the  purpose o f c a rry in g  
°n  a com m un ica tion  between any tow ns o r 
p o rts , and to  take to lls  in  respect o f such 
steam vessels, th e n  and  in  eve ry  such case 
to lls  sha ll be a t a l l  tim es  charged to  a l l  p e r
sons equa lly  and  a fte r th e  same ra te  in  
respect o f passengers conveyed in  a lik e  vessel, 
passing between the  same places, under l ik e  c ir 
cumstances ; and no re d u c tio n  o r advance in  the  
to lls  sh a ll be made in  fa vo u r o f o r aga inst an y  p e r
son us ing  the  steam  vessels in  consequence o f h is 
hav ing  trave lle d , o r be ing  about to  tra ve l, on the  
Whole o r any p a rt o f th e  com pany’s ra ilw a y , o r no t 
h a v in g  trave lled , o r  n o t be ing  about to  tra v e l, on 
a tly  p a r t  thereo f, o r in  fa vo u r o f o r aga inst any 
Person usiDg the  ra ilw a y , in  consequence o f h is 
hav ing  used o r be ing about to  use, o r h is n o t 
ha v in g  used o r n o t be ing  about to  use, the  steam 
Vessels ; and where an aggrega te  sum  is charged by 
“he com pany fo r  conveyance o f a passenger by a 
steam vessel and on the  ra ilw a y , the  t ic k e t  sha ll 
have the  am oun t of to l l  charged fo r conveyance b y  
l he steam vessel d is tin g u ish e d  fro m  the  am ount 
charged fo r  conveyance on the  ra ilw a y .”  The 
ra ilw a y  in te re s t so u g h t to  take  advantage o f 
fhe pendency o f the  R a ilw a y  R e g u la tio n  B i l l  
1871, to  in troduce  an enactm en t m a k in g  th e ir  
‘■ability when th e y  were p ro c u r in g  o the r sh ip 
°w ners to  ca rry  lo r  them  no g rea te r th a n  i f  they 
Were c a rry in g  in  th e ir  own sh ip , th e  bu rden  o f 
P roof th a t the  m is fo rtu n e  happened w h ile  th e  
goods w ere on th e  sh ip  be ing on th e  company, 
¿ h is  ca lled  a tte n tio n  to  the fa c t th a t the  e x is tin g  
R a ilw ay  R e g u la tio n  A c t  1868 le f t  a ra ilw a y  com 
pany a t l ib e r ty  to  impose any cond itions when 
they procured  o th e r sh ipow ners to  c a rry  fo r  them . 
I t  was th o u g h t th a t th e  re s tr ic t io n  on the lib e r ty  
°1 co n tra c t a lready im posed on ra ilw a y  companies 
'rh e n  c a rry in g  th e  tra ff ic  on th e ir  ow n steamers 
shou ld  be extended to  such a case; and th a t  i f  
the ra ilw a y  com pany had co n trac ted  to  ca rry  
P a rtly  by ra il, p a r t ly  b y  steam, and p a r t ly  by 
coach o r  o th e r conveyance on w h ich  th e y  m ig h t 
A  co n tra c t im pose any cond ition , th e  bu rden  o f 

Pro° f  th a t  the  m is fo rtu n e  happened a fte r  th e  goods 
had go t o u t o f the steam ship o u g h t to  lie  on th e  
ra ilw ay  com pany. I n  m y o p in io n  b o th  objects 
^C fe  p e rfe c tly  reasonable, and I  th in k  th e  L e g is - 
a tu re  in tended  to  g ive  e ffect to  b o th  ; i t  o u g h t, 
Qwever, to  have expressed its  in te n tio n  in  tw o  

Separate clauses, one fo r  each ob jec t. A n d  i t  is 
he u n fo r tu n a te  a tte m p t to  m ake one clause serve 

,? '0 Purposes th a t has created th e  o b s c u rity . A s  
he enactm ent is a c tu a lly  w orded, the re  is, I  th in k ,

some d if f ic u lty  in  f in d in g  a p t w ords to  lim it; the  
lia b il i ty  of th e  ra ilw a y  com pany fo r  loss o f l ife  o r 
in ju ry  to  the  person to  th e  aggregate  am ount, 
th o u g h  I  cannot d o u b t th a t  was in tended. T ha t, 
however, is n o t the  question  before y o u r  Lo rd sh ip s .
I  t h in k  the re  are  q u ite  s u ffic ie n t w ords  to  express 
th e  in te n tio n  o f the  L e g is la tu re  to  extend th e  
re s tr ic t io n  on l ib e r ty  o f co n tra c t to  con trac ts  b y  
ra ilw a y  companies to  c a rry  b y  sea, executed b y  
p ro c u r in g  o th e r steam sh ip  owners to  do the  sea 
carriage. W h e th e r th is  be p o lit ic  o r  no t, the  
L e g is la tu re  th o u g h t i t  p o lit ic . The  p rov iso  as to  
w in ch  so m uch  has been said is app licab le  to  th is , 
and to  th is  alone.

1 m ay here dispose o f a p o in t w h ich  was 
re lied  upon by the  learned counsel fo r the  res
pondents— nam ely, th a t, as the  M id la n d  R a il
way Com pany are n o t au tho rised  b y  any A c t  
of P a rlia m en t to  use, m a in ta in , and w o rk  steam  
vessels, o r to  en te r in to  arrangem ents fo r  us ing , 
m a in ta in in g , o r w o rk in g  them , th e y  were n o t 
affected b y  sect. 16 o f th e  A c t  o f 1868, and conse
q u e n tly  sect. 7 of th e  A c t  o f 1854 d id  n o t a p p ly  
in  the presen t case; b u t  I  cannot believe th a t the  
L e g is la tu re  in te n de d  to  place companies w ith  no 
P a rlia m e n ta ry  powers in  a b e tte r  pos ition  th a n  
those w ho  have obta ined s ta tu to ry  a u th o r ity  to  
ca rry  on th is  class o f tra ffic . I n  the  case o f Golien 
v. S outh-E astern  R a ilw a y  Com pany (ante, p . 248) 
the  defendants ca rrie d  on th e ir  tra ff ic  by  th e ir  ow n 
steamers, and the re fo re  the question  o f th e  n e g li
gence of o th e r parties  d id  n o t a r is e ; b u t I  th in k  
th a t decision was r ig h t ,  so fa r  as i t  decides th a t 
the A c t  o f 1854 is extended b y  sect. 16 o f th e  A c t  
of 1868 to  a ll classes of steam ship tra ffic .

A s  to  w ha t seems to  have w eighed w ith  some o f th e  
judges below, th a t the  ra ilw a y  com pany m ay con
tr iv e , by a c tin g  as book ing  agents fo r  the  D u b lin  
Steam P acket C om pany, to  evade th e  A c t,  I  can 
o n ly  say th a t  they  are free  to  t r y .  I  d oub t i f  i t  
w il l be found p racticab le  to  have th e  benefit o f an 
office o f th e ir  ow n in  D u b lin , and a t th e  same tim e  
to  avo id  th e  re s p o n s ib ility . I f  th e y  succeed in  
d o in g  so, and in  a fu tu re  R a ilw a y  R e g u la tio n  A c t  
a clause is  in se rte d  to  p reven t i t ,  I  hope i t  m ay  be 
m ore a r t is t ic a lly  fram ed.

The o n ly  rem a in in g  question is w h e th e r th is  
clause is  to  be ad judged reasonable. A n d  as 
the  co n d itio n  now before y o u r L o rd sh ip s  tr ie s  to  
exem pt th e  com pany fro m  a ll l ia b i l i t y  fo r  the  
neg ligence  o f th e ir  employes, i f  any co n d itio n  
can bo unreasonable w ith in  the  decision in  
Peek v. The N o r th  S ta ffo rdsh ire  R a ilw a y  Company, 
th is  is.

I  the re fo re  advise y o u r  L o rd sh ip s  to  reverse  the 
ju d g m e n t, and a llow  th e  appeal w ith  costs.

The  L ord Chancellor (Cairns), L o rd s  O’H agan 
and Gordon c o n c u rre d ; the  L ord Chancellor 
obse rv ing  th a t th e ir  L o rd s h ip s  had fu lly  made up  
th e ir  m inds  on th e  question  a t th e  t im e  the  case 
was a rgued, and had o n ly  reserved ju d g m e n t in  
consequence o f  the  g re a t co m p le x ity  o f the 
statutes.

Judgm ent o f  the C o u rt o f  Exchequer Chamber in  
I re la n d  reversed, and, appeal a llow ed w ith  
costs.

S o lic ito rs  fo r  th e  appe llan t, Sherwood, Crubbe, 
P r i t t  and Cameron, agents fo r  D illo n  and  Co., 
D u b lin .

S o lic ito rs  fo r  the  respondents, C arlis le  and 
O rdell, agents fo r W atson  and Co., D u b lin .
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COURT OF APPEAL.

S IT T IN G S  A T  L IN C O L N ’ S IN N .
Beportedby J ames P . AsprsALLand F . W . B a ik e s , Esqrs., 

Barristers-at-Law.
F r id a y , J u ly  13.

(Before J ames, B aggallay, and Cotton, L .JJ.)
T he A mstel.

R ig h t o f appeal— M atte r in  d iscre tion  o f  ju d g e —  
Supreme C o u rt o f  Ju d ica tu re  A ct 1873, sects. 
19, 45, 49— Appellate J u r is d ic tio n  A c t 1876, sect. 
20— C ounty Courts A d m ira lty  J u r is d ic tio n  A c t 
1868 (31 fy 32 Viet. c. 71), sects. 27, 29— County  
Courts A c t 1875 (38 Sr 39 Viet. c. 50), sects. 
10, 12.

Sect. 19 o f the Suprem e C ourt o f  Ju d ica tu re  A c t 
1873, does no t give the C ou rt o f A ppea l ju r is 
d ic tio n  to en te rta in  an  appeal f r o m  a ju d g e  o f  
the H ig h  C ourt w ith  reference to a m atte r w h ich  
before the passing o f  the Ju d ica tu re  Acts was in  
the absolute d iscretion o f  the judge.

Leave to extend the tim e fo r  appea ling  fro m  a 
County C ourt in  the exercise o f  its  A d m ira lty  
J u ris d ic tio n , is  by sect. 27 o f  the County Courts  
A ct 1878, a m atte r w ith in  the absolute d iscretion  
o f the ju d g e  o f  the A d m ira lty  D iv is io n , and  f ro m  
h is  decision no appeal lies to the C ourt o f  
Appeal.

T h is  was an appeal fro m  th e  decis ion o f the  ju d g e  
o f th e  P robate , D ivo rce , and A d m ira lty  D iv is io n  
(A d m ira lty )  re fu s in g  to  extend th e  tim e  fo r  
lo d g in g  an appeal fro m  a decis ion o f a C o u n ty  
C o u rt in  the  exercise o f a d m ira lty  ju r is d ic tio n .

A  cause o f damage was in s t itu te d  in  th e  G la
m organsh ire  C oun ty  C o u rt by  the  ow ners of the 
fo re ig n  Bhip Am ste l aga ins t the  F ly in g  F ish , a 
s team tug , to  recover th e  damages a r is in g  ou t o f a 
co llis ion  between the  Am ste l and th e  G reek 
barque A gh io is  S p ir id io n ,  w h ich  was occasioned, 
'i t  was alleged, by  th e  neg ligence  o f the F ly in g  
F is h  w h ils t  to w in g  the  A m ste l u n d e r a co n tra c t o f 
towage.

The cause was heard in  the  C oun ty  C o u rt on 
2 0 th  M arch  1877, w hen th e  learned ju d g e  de
cided th a t b o th  the  tu g  and the  to w  were to  
b lam e fo r  th e  co llis ion , and condem ned each of 
those vessels in  a m o ie ty  o f the  damage, and on the  
1 4 th  A p r i l  1877, the  learned ju d g e  o f th e  C o u n ty  
C o u rt de live red  a ju d g m e n t, ass ign ing  h is  reasons 
fo r  the  decree o f the  19bh M arch  1877.

On th e  1 9 th  M a rc h  1877, the  owners o f the 
Aghios S p ir id io n  in s t itu te d  a cause in  rem  aga inst 
the  Am stel in  th e  A d m ira lty  D iv is io n  o f th e  H ig h  
C o u rt o f Jus tice  fo r  damages a r is in g  o u t o f the 
same co llis ion . I n  th a t cause th e  owners o f th e  
Am stel c la im ed to  be e n tit le d  to  c o n trib u tio n  
fro m  th e  owners of th e  F ly in g  F ish , and on 
A p r i l  16 th  obtained leave to  serve no tice  under 
th e  S uprem e C o u rt o f Ju d ica tu re  A c t  1875, 
Schedule I . ,  O rde r X V I . ,  ru le  18, on them , 
and  thereupon  th e  owners o f th e  F ly in g  F ish  
en tered an appearance. T he  ow ners o f the  
Am ste l then  file d  an adm iss ion  o f th e ir  l ia b il i ty ,  
and app lied  to  th e  re g is tra r  fo r  a tra n s fe r o f the  
cause in  the  C o u n ty  C o u rt to  th e  H ig h  C o u rt, and 
u n d e r th e  S uprem e C o u rt o f Ju d ic a tu re  A c t  
1875, Schedule I . ,  O rd e r X V I . ,  ru le  19, fo r  d ire c 
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tions  as to  th e  mode o f d e te rm in in g  th e  questions 
between th e  Am stel and F ly in g  F ish , in  th e  action 
a lready pend ing  in  th e  H ig h  C ou rt. T h is  app lica 
t io n  was on 13th M ay  refused w ith  costs.

T he  owners o f  th e  Am ste l th e n  app lied to  the 
Judge  o f th e  A d m ira lty  D iv is io n  fo r  leave to 
appeal fro m  th e  decree o f th e  C o u n ty  C ou rt, n o t
w ith s ta n d in g  th a t th e  o rd in a ry  t im e  fo r  do ing  so 
had exp ired, and on 29 th  M a y  th e  m otion  c a m e  on 
fo r  hea rin g . T he  p r in c ip a l enactm ents to  w hich 
reference was made in  th e  a rgum en ts  and ju d g "  
m e n t were as fo llow s :

C o u n ty  C ourts  A d m ira lty  J u r is d ic tio n  A c t
1868 (31 &  32 V ie t .  c. 71).

Sect. 27. No appeal shall be allowed unless the instru
ment of appeal is lodged in the registry of the High 
Court of Admiralty within ten days from the date of the 
decree or order appealed from, but the judge of the High 
Court of Admiralty of England may, on sufficient cause 
being shown to his satisfaction for such omission, allo^ 
an appeal to be prosecuted, notwithstanding that the 
instrument of appeal has not been lodged within that 
time.

Sect. 29. There shall be no appeal from a decree or order 
of the High Court of Admiralty of England made on 
appeal from a County Court, except by express permission 
of the Judge of the High Court of Admiralty.

T he  C o u n ty  C o u rts  A c t  1875 (38 &  39 V ie t, 
c. 50).

Sect. 10. There shall be no appeal from a decree or 
order of the High Court of Admiralty of England m a d e  on 
appeal from the County Court when such decree or order 
affirms the judgment of the County Court, except by ex
press permission of the judge of the High Court of Admi
ralty. When upon an appeal the High Court of Admiralty 
alters the judgment of the County Court no leave to 
appeal to her Majesty in Council shall be necessary.

Sect. 12 repeals various enactm ents enum erated 
in  Schedule C. o f th e  A c t,  am ongst w h ic h  is, in te r  
a l ia  (31 &  32 V ie t .  c. 71), s. 29 above.

G. Bruce  in  su p p o rt o f m otion .— T he  tim e  (of 
appeal is n o t abso lu te ly  l im ite d  to  te n  days, in  this 
case the re  is  “  su ffic ie n t cause ”  fo r  e x te nd in g  it- 
U n t i l  the  re g is tra r  re fused  ou r a p p lica tio n  we had 
no reason fo r  appea ling , we saved expense b y  not 
d o in g  so, as o u r a p p lica tio n  to  have th e  question 
in  th e  a c tio n  b ro u g h t b y  the  Aghios S p ir id io n  
aga inst th e  Am stel, and in  w h ich  th e  owners o f the 
F ly in g  F is h  have appeared, de te rm ined  as between 
th e  Am ste l and the F ly in g  F ish , w ould, i f  g ran ted  
have se ttled  the  w hole question  of l ia b il i t y .  I f  
appeal is  n o t now  allowed, th e re  w i l l  be an 
abso lu te  den ia l o f ju s tic e  to  the  owners o f the 
Amstel, n o tw ith s ta n d in g  th a t we have a ju d g m e n t 
to  the  e ffect th a t th e  F ly in g  F is h  is, a t al 
events, jo in t ly  lia b le  w ith  the Am ste l fo r  the 
co llis ion . Besides th e re  is a question o f law  as 
app lica tio n  of th e  A d m ira lty  ru le  o f damages to 
cases w here th e  c la im  is  n o t m ere ly  between the 
c o llid in g  vessels, h u t  between th e m  and th ird  
parties . ,

Webster, fo r th e  owners o f th e  F ly in g  Fisn» 
aga ins t th e  m o tio n .— There is  no g ro u n d  to  indue0 
th e  c o u rt to  a llo w  th is  appeal. T he  A m ste l has 
a d m itte d  he r l ia b i l i t y  in  th e  action  in  th is  court, 
and cannot ca ll on us fo r  c o n tr ib u t io n ; the re  is r,<l  
c o n trib u tio n  am ongst to rt feasors, and th e  ru les  °  
O rd e r X V I .  do n o t a p p ly  to  such a case as th is , 
and i f  the  appeal was a llowed no p o rtio n  o f tb 0 
damages fo r  w h ich  th e  A m ste l has a d m itte d  b e 
l ia b il i ty  cou ld  be recovered aga inst th e  F ly tiV i 
F ish . T he  appeal w ou ld  be s im p ly  w he the r tn® 
Judge  o f th e  C oun ty  C o u rt was r ig h t  o r w rong  
d e c id in g  th a t  b o th  vessels were to  b lam e fo r  tb

T he A mstel.
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damage done to  th e  Am ste l, and the re  was as 
m uch reason fo r th a t appeal on th e  20 th  M arch  
as now.

G. B ruce  in  re p ly .— W e  d id  n o t kn o w  th e  reasons 
o f th e  learned ju d g e  below fo r  h is  decree t i l l  14 th  
A p r i l ,  and d a tin g  fro m  th a t  day we were w ith in  
o u r t im e  b y  ta k in g  action  to  m ake th e  F ly in g  F is h  
con tribu te .

S ir  R . P hillim oke .— I  th in k  M r .  W ebste r s 
con ten tion  is correc t, and th a t the re  has no t been 
“  su ffic ie n t reason”  shown fo r e x te nd in g  the  tim e ,
I  m u s t refuso th e  app lica tion . The  owners of the  
F ly in g  F is h  are e n tit le d  to  costs.

P ro m  th is  decision the  owners o f th e  Am stel 
appealed, and on the  13 th  J u ly  th e  appeal came on 
fo r hea rin g .

G. Bruce, fo r appe llants (a fte r an in t im a tio n  from  
the  c o u rt to  show th a t  he bad a r ig h t  o f appeal).
■— Sect. 19 o f th e  Suprem e C o u rt o f Jud ica tu re  
A c t  1873 g ives ju r is d ic t io n  to  th e  C o u rt o f A ppea l 
to  e n te rta in  an appeal fro m  any ju d g m e n t o r 
o rde r o f the  H ig h  C o u rt, except in  “  cases h e re in 
a fte r m en tioned ,”  and th is  is n o t one o f the cases 
m entioned  in  sect. 49 o r  elsewhere in  the  A c t.  
P o rm e r ly  u n d e r sect. 29 o f th e  C o u n ty  C ourts  
A d m ira lty  J u r is d ic tio n  A c t  1868 (31 &  32 V ie t ,
o. 71) no appeal cou ld  be b ro u g h t except by  the  
leave o f  th e  Judge  o f th e  A d m ira lty  C o u rt, b u t 
th a t section was repealed by th e  C o u n ty  C ourts  
A c t  1875 (38 &  39 V ie t.  c. 50), e. 12, and sect. 10 of 
the la t te r  A c t  does n o t app ly  to  th e  present case, 
as the  lea rned  Judge  o f the  A d m ira l ty  [[D iv is io n  
ne ithe r “ a ffirm e d ,”  n o r “ a l te re d ”  the ju d g m e n t 
of the  C o u n ty  C ou rt, b u t refused an in te r lo c u to ry  
app lica tio n  h a v in g  no bea ring  on th e  m e rits  o f th e  
cause, b u t  in  w h ich  he had o r ig in a l ju r is d ic t io n . 
P o r the  same reasons the  Suprem e C o u rt o f J u d i
cature  A c t  1873, s. 45 does n o t app ly , and h is  
decision in  such a m a tte r  was n o t f in a l w ith in  the 
W eaning o f th e  A p p e lla te  J u r is d ic tio n  A c t  1876,
s. 20.

M ilw a rd ,  Q.C., fo r  the ]¡respondents, owners o f 
the  F ly in g  F ish , was n o t called on.

James, L .J . —T he  C o u rt o f A p p e a l has no ju r is 
d ic tio n  to  e n te rta in  th is  app lica tio n . Sect. 19 o f 
the Suprem e C o u rt o f Ju d ica tu re  A c t  1873, i t  is  
tru e  g ives  in  genera l te rm s an appeal fro m  eve ry  
ju d g m e n t o r o rde r o f  the  H ig h  C o u rt, b u t p e rm is 
sion to  extend the t im e  fo r  appeal fro m  a C oun ty  
C o u rt in  th e  exercise o f i ts  A d m ira lty  ju r is d ic t io n  
is le ft  by  Beet. 27 o fsIC onnty C ou rts  A d m ira lty  
J u r is d ic tio n  A c t  1868 (31 &  32 V ie t .  c. 71) s t r ic t ly  
and  e n t ire ly  w ith in  the  d isc re tio n  o f the  Judge of 
the A d m ira lty  D iv is io n , and th e re  is |n o  pow er 
g iven  to  the  C o u rt of A p p e a l to  in te rfe re  in  such 
a m a tte r.

Baggallay and Cotton, L .J J .  concurred.
A ppea l d ism issed w ith  costs.

Solicitors for the appellants, Ing ledew , Ince , and 
Greening.

Solicitors for the respondents, W ynne.

Tuesday, J u ly  17.

(B e fo re  J a m e s , Baggallay, and Cotion , L .J J .)

T h e  A n n a n d a l e .

M erchant S h ip p in g  Act 1854 (17 8p 18 Viet. c. 104) 
sect. 103— Concealing B r it is h  character— F o r 
fe itu re —B o n d  fid e  purchaser— W hen fo rfe itu re  
attaches.

Where an offence is  comm itted by a  sh ipow ner or 
master aga inst seat. 103 o f the M erchan t S h ip p in g  
A ct 1854, the sh ip  becomes fo r fe it  e l  to E . M ., and  
the fo r fe itu re  aitaches, and  the p roperty  in  the 
ship is  divested out o f  the owners an d  vested in  
the G row n fro m  the date o f  the com m itting  o f  the 
offence ; and  a person purchasing  such sh ip  bond 
fid e , an d  w ith o u t knowledge o f  the offence com
m itted , a fte r such date but before seizure and  
condem nation , cannot, aeguire a  t it le  w h ich  w i l l  
override the r ig h t o f the Grown.

T h i s  was an appeal fro m  an in te r lo c u to ry  ju d g m e n t 
o r decree o f tho H ig h  C o u rt o f Ju s tice  (A d m ira lty  
D iv is io n ) in  fa vo u r o f the  p la in t if f  on a d e m u rre r. 
The  action  was b ro u g h t by  the  p la in t if f ,  an o ffice r 
o f H e r  M a jes ty ’s C ustom s, aga inst th e  sh ip  A n n a n -  
dale, in  rem , to  ob ta in  a condem nation  and  
fo rfe itu re  o f th e  sh ip  fo r  breaches o f the p rov is ions 
of the  M erch a n t S h ip p in g  A c t  1854 (17 &  18 V ie t ,  
c. 104) sect. 103, sub-sect 2, and the  s ta tem en t o f 
c la im  set o u t the  specific offences charged, a lleged 
th a t  the  sh ip  had  been seized by the  p la in t if f  and 
b ro u g h t in  fo r ad ju d ica tion , and c la im ed  a fo rfe itu re  
and sale.

The  s ta tem en t o f defence alleged am ongst o the r 
th in g s  th a t a fte r  th e  dates o f the  offence charged 
in  th e  s ta tem en t o f  c la im  and before se izure  by  
th e  p la in t if f ,  th e  de fendan t had become a bona f id e  
pu rchaser fo r  va luab le  considera tion  and w ith o u t 
no tice  o r  know ledge  o f  the  m a tte rs  charged 
to  have been done by the  fo rm e r ow ners o f the  
ship.

To  th is  p a rt o f th e  s ta tem en t o f defence the  
p la in t if f  dem urred , and th e c o u r t be low pronounced  
in  fa vo u r o f the  d e m u rre r.

T he  p lead ings and the  ju d g m e n t of the 
c o u rt below w i l l  be fo u nd  fu l ly  repo rted , ante, p. 
383.

P atched, Q.C. and M ilv a in  fo r  the  appe llan t.—  
B y  th e  M erch a n t S h ip p in g  A c t  1854, s. 103, i t  is  
( in te r  a lia )  p rov ided  th a t i f  “  th e  m aste r o r  ow ner 
of any B r it is h  sh ip  does, o r p e rm its  to  be done, 
any m a tte r  o r th in g , o r carries, o r p e rm its  to  be 
ca rried , any papers o r docum ents, w ith  in te n t  to  
conceal th e  B r it is h  cha racte r o f such sh ip  fro m  
any person e n tit le d  to  in q u ire  in to  th e  same, o r 
to  assume a fo re ig n  characte r w ith  in te n t  to  
deceive any such person as la s t ly  he re inbe fo re  
m en tioned , such sh ip  sha ll be fo rfe ite d  to  H e r  
M a je s ty .”  T he  question  ra ised  on th is  appeal is 
w h e th e r th e  de fendant, h a v in g  purchased th e  sh ip  
w ith o u t notice  o r know ledge of an y  offence h a v in g  
been co m m itte d  aga inst th a t s ta tu te , and before 
process is su in g  aga inst the  sh ip , has n o t gob a 
t i t le  w h ich  deleats the  r ig h t  o f th e  C row n  to  
fo r fe itu re , o r  d id  th e  acts alleged to  have been 
done by th e  fo rm e r owners ves t the  p ro p e rty  in  
the  sh ip  in  th e  C row n  a t once so th a t there  cou ld  
n o t be v a lid  conveyance to  th e  de fendant. 
[James, L .J .— I f  th e  ow ner can convey the sh ip  a t 
a ll a fte r  th e  c o m m itta l o f any such acts as those
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a lleged  he can g ive  a good t i t le  w h e th e r th e re  be 
no tice  o r no no tice .] I n  th e  case o f a com m on 
la w  fo r fe itu re  no p ro p e r ty  vests in  th e  C row n  
u n t i l  conv ic tion , so here no p ro p e rty  vests t i l l  
condem nation. [James, L .J .— B efore  the sale the 
C row n  c lea rly  had a r ig h t  to  seize th e  sh ip  ; when 
d id  th e  C row n  lose th a t r ig h t? ]  O n the  sale 
itse lf. I n  U n ited  States v . 1960 Bags o f  Coffee 
(8 C ranch 398) S to ry , J. expresses the  s tron g e s t 
o p in io n  th a t  in  such a case th e re  is no fo r fe itu re  
u n t i l  condem nation . The  language o f th e  section 
is  n o t “  is fo rfe ite d ,”  b u t  “  sha ll be fo rfe ite d ,”  i.e., 
sha ll be fo rfe ite d  on seizure and condem nation. 
T he re  m u s t be some step ta ke n  to  take  away the  
ow ners ’ r ig h t  to  g ive  a good t it le .  I n  Iieg . v . 
M cC le ve rty ;  the Telégrafo  ( L „  Rep. 3 C. P . 673 ; 24 
L .  T . R ep. N . S. 748 ; 1 A sp . M a r. L a w  Cas. 63) 
i t  was h e ld  th a t a fo rfe itu re  fo r  p ira c y  cou ld  n o t 
be enforced as aga inst a bond fid e  purchaser. 
[J ames, L .J .— F o rfe itu re  fo r  p iracy  is a p u n ish 
m e n t awarded b y  th e  c o u rt on co n v ic tio n  T here  
is  no s ta tu te  la w  p re sc r ib in g  th e  fo r fe itu re  o r 
show ing  w hen i t  operates.] The  case shows th a t 
the  co u rt w i l l  p ro te c t bond f id e  purchasers fo r  
va lue. Some step m us t be taken  by G ove rnm en t 
before th e  fo r fe itu re  a ttaches ; o therw ise  a vessel 
m ig h t be cha rte red, insu red , and earn fre ig h t,  
and th e  C ro w n  w ou ld  have a r ig h t  to  step in  
and say th a t  a l l  p ro fits  and m oneys due in  
respect o f th e  sh ip  m u s t be pa id  to  the  C row n  
in  th e ir  r ig h t  as owners. I t  is  tru e  th a t  the 
m a jo r ity  o f th e  c o u rt in  U n ited  States v . 1960 Bags 
o f  Coffee (8 C ranch 398) was in  fa v o u r o f the  
fo rfe itu re , b u t  the re  th e  w ords o f th e  s ta tu te  
were “ w h e n e v e r”  an A c t  aga inst the s ta tu te  is 
co m m itte d  fo r fe itu re  sha ll ensue, thus  f ix in g  the  
t im e  ; whereas here the  w o rd  is “  i f  ”  such A c t  is 
co m m itte d  th e  fo rfe itu re  sha ll ensue; thus, in  the  
E n g lis h  s ta tu te  no tim e  is fixed , and as th e  s ta tu te  
be ing  penal m us t be construed s tr ic t ly  in  fa vo u r 
o f the sh ipow ner the  tim e  to  be im p lie d  is se izure 
o r  condem nation. A g a in , th e  section p rov ides fo r  
the  d e ten tio n  o f sh ips w h ich  have become “  sub
je c t to  fo r fe itu re ; ”  th a t  is to  say liab le  to  be 
fo rfe ite d  on co n d em n a tio n ; n o t fo rfe ite d  a lready. 
[James, L .J .— Those w ords im p ly  th a t th e  sh ip  
have a lready become sub ject to  fo rfe itu re .] B u t  
n o t fo rfe ite d . T he  fo r fe itu re  clauses o u g h t to  be 
s t r ic t ly  co n s tru e d : ( H ubbard  v . Johnstone, 3 
T au n t. 177.)

T he  A d m ira lty  Advocate  (D r. Beane, Q.O.) and 
E . G. C la rkson  (The A tto rney-G enera l w ith  them ) 
fo r  th e  respondent.— T he  fo rfe itu re  takes place on 
th e  c o m m itt in g  o f th e  offence, and th e  ow ner
sh ip  o f th e  p ro p e rty  then  becomes vested in  the  
C ro w n :

W ilkins  v . Despard, 5 T . R ep . 112 ;
Gelstin  V. Hoyt, 3 W h e a to n , 311 ;
Henderson's D istilled  Sp irits, 14 W a lla c e , 44.

To  decide ag a in s t the  C row n  in  th is  case w o u ld  be 
to  enable a ll offenders to  evade th e  penalties of the  
s ta tu te , by  s e tt in g  up  a f ic t it io u s  sale as ha v in g  
ta ke n  place before  seizure.

Patchett, Q .C. in  re p ly .

James, L .J .— I  th in k  we m u s t co n firm  th e  d e 
c is ion  of th e  learned  ju d g e  o f  the  C o u rt o f A d 
m ira lty  in  th is  case. H e  proceeded upon  th e  
a u th o r ity  o f tw o  cases— tw o  o ld  E n g lis h  cases — 
w h ic h  seem to  have decided a lm ost th e  same 
p o in t, th a t  is to  say, th a t the  p ro p e rty  is d ivested  
upon  the  co m m itta l o f the  act, by  reason o f w h ich

[C t. of Apr.

the  fo rfe itu re  is c la im e d ; and upon some cases 
decided a fte r v e ry  g rea t considera tion  by  the 
S uprem e C o u rt o f the  U n ite d  States o f A m e rica  : 
The U n ited  States v. 1960 Bags o f  Coffee (8 
C ranch, 398), in  w h ich  M r.  Ju s tice  S to ry  de live red  
an e laborate d is q u is it io n  ( fo r  th a t  is c e rta in ly  
w h a t i t  is), w h ich  we have heard to  day, d issen ting  
fro m  the  decis ion  o f th e  m a jo r ity  o f th e  cou rt. 
Those a u th o rit ie s  seem to  me to  be v e ry  s trong , 
and I  agree w ith  the  language, i f  I  m ay  say so, of 
th e  C h ie f Ju s tice  o f th e  U n ite d  S tates, th a t the 
ques tion  re a lly  tu rn s  upon th e  language o f the 
s ta tu te . I t  seems to  me th a t the  language o f the 
s ta tu te  is su b s ta n tia lly  the  same in  th is  case as 
the  language o f the  s ta tu te  in  the  o thers ; and i l  
is th a t, i f  a ce rta in  offence is  com m itted , th e  ship 
“  sh a ll be fo rfe ite d .”  I t  does n o t say i t  “  sh a ll be 
lia b le  on c o n v ic tio n  o f th e  offence to  be fo rfe ite d ,”  
b u t th a t the sh ip  sh a ll by  reason o f the  offence be 
fo r fe ite d ; and  i t  goes on to  say th a t th e  o fficer of 
the  custom s sha ll seize th e  sh ip , and sh a ll b r in g  
he r in to  co u rt fo r  a d ju d ica tion . There fore  i t  is 
im possib le  to  deny th a t b y  th e  offence th e  ship 
has made he rse lf lia b le  to  fo rfe itu re , and has been 
seized under th a t l ia b il i ty ,  and I  cannot see how 
th a t l ia b il i ty  is  g o t ove r b y  any dea ling  w ith  the 
person who is th e  ow ner and w ho  has co m m itte d  
th e  offence Tor w h ich  l ia b i l i t y  attaches. I t  may 
be said i t  is a ha rd  case, and those h a rd sh ip s  are 
d w e lt upon a t g re a t le n g th  by M r. Ju s tice  S to ry  
(8 C ranch. 401), w ho  speaks o f th e  ha rdsh ips  of 
innocen t purchasers, and o f the  ha rdsh ips and in 
conveniences a ffe c tin g  a ll th e ir  tra n s a c tio n s ; b u t 
those ha rdsh ips are reduced in  a g rea t nu m b e r of 
cases, and p ra c tic a lly  we do n o t fin d  th a t  an y  in 
ju s tic e  arises upon th a t. Purchasers do n o t often 
ge t in to  a d if f ic u lty  o f th is  k in d , o r even in to  th a t 
w h ic h  is m ore  com m on, th e  case o f pu rchas ing  
p ro p e rty  w h ich  has been sto len. H ow eve r, th a t 
is an inconvenience men m us t su ffe r i f  they do 
b u y  p ro p e rty  w h ich  happens to  be in  th e  pos
session o f  a person w ho  is n o t th e  r ig h t fu l 
owner.

A c c o rd in g  to  the v ie w  o f the la w  w h ich  has been 
ta ke n  upon cases such as the  present, th e  p ro 
p e rty  ot th e  ow ne r is  d ives ted  th e  m om ent he 
co m m its  the  offence fo r  w h ich  th e  la w  prescribes 
a fo r fe itu re , and  be ing  d ivested, he cannot vest i t  
in  anybody else unless the re  is  a s ta tu to ry  p ro v i
sion to  th a t  e ffect, such as does e x is t in  o u r laW> 
w ith  rega rd  to  the  sale of s to len goods in  m a rke t 
overt, w here a person w ho has no t i t le  does g ive  
a t i t le  to  a purchaser. T he  person whose t i t le  is 
d ivested, cou ld  n o t g ive  a t i t le  to  any o th e r per
son, how ever inn o ce n t th a t person m ig h t be. 
H ow ever, i f  th e re  is any case o f ha rdsh ip , no doubt 
th e  C row n  w il l  a lw ays take th a t in to  its  m erc ifu l 
considera tion.

I  am of op in io n , the re fo re , th a t th e  decis ion in  
th e  co u rt below shou ld  be a ffirm ed.

B a g g a l l a y , L .J .— I  am o f the same op in ion.
I t  appears to  m e th a t  the opposite  co n s tru c tio n  

o f th e  2nd subsection o f th e  103rd section of the 
A c t  w ou ld  su b s ta n tia lly  rende r th a t section 8 
dead le t t e r ; fo r th o u g h  th e  defence is  ra ised on 
b e h a lf o f a purchaser w ith o u t notice, a fte r  an 
a lleged fo rfe itu re , o r a c t occasioning th e  fo r 
fe itu re , th e  c la im  fo r  p ro te c tio n  is  based upon 
th is , and the re  is no ac tua l fo rfe itu re  u n t il 
a d ju d ica tion , o r  a t an y  ra te  u n t i l  se izu re ; and 
i f  th a t were th e  tru e  c o n s tru c tio n  o f th e  A d i  
no d is t in c tio n  cou ld  be d raw n  in  the  case of 8

T h e  A n n a n d a l e .
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purchaser fo r  va lus  w ith  o r  w ith o u t notice. 
I f  th a t be th e  case, as in  a lm ost every  instance  
where th is  ac t is done, w h ich  is made pun ishab le  
under the 2nd sub-section, i t  is done in  secret, i t  
w ou ld  n o t be im possib le  to  m ake a sale o f the 
ship before  the  t im e  w hen an y  seizure cou ld  be 
made, o r  before the tim e  w hen  a d ju d ica tio n  
could be b ro u g h t about. R e liance has been placed 
on th e  p rov is ions  in  the  la t te r  p a rt o f the  section 
in  w h ich  d irec tio n s  are g ive n  as to  the seizure 
o f ships, and by w h ich  a d jud ica tion  is  ob ta ined , 
b u t i t  appears to  me those p rov is ions are fo r 
the  benefit o f the  sh ipow ner in  o rd e r to  a ffo rd  
h im  the  o p p o r tu n ity  to  show th a t  th e  seizure was 
im proper. I f  he can show th a t the  vessel was no t 
liab le  to  fo r fe itu re  a t th e  tim e , th e n  i t  cou ld  no t be 
trea te d  as a fo rfe itu re , and then  in  th a t  case, i f  the  
officer o f the  custom s had n o t good g ro u n d  to r 
m a k in g  th e  seizure, th e  o ffice r is  to  be sub jected 
to  m ake amends as the  c o u rt m ay th in k  f i t  to  
d irec t. (Sect. 104.)

Cotton, L . J .— I  am o f the same op in ion .
T he  section w h ich  applies to  th is  case is th e  2nd 

subsection o f the 103rd section o f  the  A c t,  aided 
hy the p rov iso  a t the  end o f i t .  T h a t second sub
section is  to  the e ffect th a t i f  a m aste r sha ll so 
offend th e  sh ip  sha ll be fo rfe ite d , and  no t, as has 
been contended, th a t i t  sha ll on  a d ju d ica tio n  be 
fo rfe ited . T he  fo rfe itu re  re s u lts  im m e d ia te ly  on 
the offence be ing  com m itted , and i f  the re  is  any 
arg u m e n t ra ised  as to  th e  c o n s tru c tio n  o f the 
words “  sh ip  w h ich  has become su b je c t to  fo r 
fe itu re ,”  th e n  I  say those w ords are n o t s u ffi
c ien t to  a lte r  w h a t, in  m y  o p in io n , is  th e  tru e  
cons truc tion  o f the  2nd sub d iv is io n  o f the 103rd 
clause, w h ich  is  th a t the  fo r fe itu re  takes place 
w hen the  a c t is com m itted . T here  is  n o th in g , 
there fo re , to  show th a t  the  decision th a t the  
person convey ing  to  th e  app e lla n t had no t i t le  is 
w rong, and  in  m y op in ion  the ju d g m e n t o f th e  
cou rt below is r ig h t.

I  shou ld  m en tion  th a t  in  the  case o f W ilk in s  
W Despard  (5 T . R . 112), th e re  are s im ila r  
p rov is ions  w ith  reg a rd  to  proceedings to  be 
taken  before th e  A d m ira lty  C o u rt, fo r  b y  12 
Har. 2, c. 18, sect. 1, i t  is p ro v id e d  th a t  iu  re 
spect o f any ships o ffe nd in g  aga ins t th a t  A c t  
and lia b le  to  fo rfe itu re , “ a ll adm ira ls , &c., are 
au thorised and req u ire d  to  seize and b r in g  in  as 
Prizes a ll such sh ips and vessels as sha ll have 
offended c o n tra ry  hereun to , and d e live r them  to  
the C o u rt o f A d m ira lty ,  th e re  to  be proceeded 
aga inst.”  I  shou ld  say th a t  is  even s tro n g e r 
than  th e  w ords o f th e  p resen t section, and I  
8hou ld  be u n w illin g , even i f  m y o p in io n  were con
tra ry  to  w h a t i t  is, to  decide c o n tra ry  to  the  
decision in  th e  appeal a f te r  the  w ords conta ined in  
W ilk in s  v. Despard, b u t I  am  o f o p in io n  th a t on 
the com m ission of th e  offence the  sh ip  was fo r 
fe ited, and th a t  th e  fo r fe itu re  was n o t a subse
quent th in g .

A ppeal dismissed w ith  costs.
S o lic ito rs  fo r  th e  appe llan t, O live r  and  B o t-  

terell.
S o lic ito r  fo r  th e  respondent, G. G. To lle r, fo r  

b u r to n ,  S o lic ito r  to  th e  B oa rd  o f T rade.

J u ly  20 and  23,

(Before James, B aggallay, and Cotton, L.JJ.)

T he C it y  op B e r lin .

A p p e a l as to am ount o f  salvage a w a rd — Costs. 
The C ourt o f  Appeal w i l l  increase the am oun t o f  a 

salvage a w a rd , i f  in  th e ir op in ion , considering the 
value o f  the p roperty  salved, an d  o f  the sa lv ing  
vessel, the a w a rd  o f  the court below is  in su ffi
cient. A  successful a p p e lla n t in  a  cause o f  
salvage, w i l l  get his costs o f  appeal, f o l 
low ing  the o rd in a ry  custom o f  the C ourt o f  
A ppea l, n o tw iths tand ing  the fo rm e r practice  
in  the P r iv y  C ouncil, in  such appeals, to the 
con tra ry .

T his was an appeal fro m  th e  decis ion o f the  
ju d g e  o f the  A d m ira l ty  D iv is io n , by  w h ich , on 
25 th  June  1877, he had aw arded the  sum  o f 20001. 
to  th e  owners and crew  o f the  S p a in  fo r  salvage se r
vices rendered b y  th a t  vessel to  th e  C ity  o f  B e r lin  
on June  10 th— 13 th , 1877, in  to w in g  h e r fro m  a p o in t 
in  th e  A t la n t ic  Ocean, in  la t. 49°23' N ., long . 23°20' 
W . to  a p o s itio n  o f sa fe ty ou ts ide  Queenstown, a 
d istance o f about 594 m iles. T he  appeal was 
entered b y  the  owners o f the  S p a in  to  increase 
the  am o u n t o f salvage awarded.

T he  C ity  o f  B e r lin  was a screw  steam ship  
o f 5491 tons gross and 2960 tons re g is te r, 
she was, in  a d d itio n  to  he r engine pow er, r ig ge d  
as a fu l l  r ig g e d  sh ip , and was m anned by a 
c rew  o f 137 hands a ll to ld , and, in c lu d in g  he r 
cargo and  fre ig h t,  was o f a va lue  o f 221,9201., and 
she had on board when the  services were rendered  
472 passengers. The  S p a in  was a screw  steam 
sh ip  o f 4512 tons gross and 2876 tons re g is te r, 
p rope lled  by engines o f 600 horse pow er no m in a l 
and m anned by a crew  o f 110 hands a ll to ld , and 
in c lu d in g  her cargo and fre ig h t,  was o f a va lue of
154,6341., and she had on board when th e  se r
vices were rendered 240 passengers. A  con 
siderab le  p rop o rb io no f the  cargo o f bo th  vessels was 
o f a perishab le  n a tu re . O n  8 th  June  a t 8.34 p.m . 
th e  screw  sha ft o f th e  C ity  o f B e r l in  sudd en ly  
b roke  in  tw o , and the  w in d  be ing  too l ig h t  
fo r  th e  sh ip  to  g e t steerage w a y  u n d e r sail 
she la y  w ith  her head to  th e  so u thw a rd  d r i f t 
in g  s lo w ly  t i l l  taken  in  to w  b y  th e  S p a in , on 
th e  10 th  June, a t 8.50 a.m. I n  th e  in te rv a l a 
s a ilin g  vessel had been requested to  g ive  no tice  o f 
th e  pos itio n  of th e  C ity  o f B e r lin  to  any steam er 
she saw, and d u r in g  the n ig h t  d is tress rooke ts  had  
been fired . The  S p a in  and th e  C ity  o f  B e r lin  
w ere b o th  bound fo r  L ive rp o o l. T he  service was 
rendered b y  the  S p a in  w ith o u t express agree
m en t as to  the am o u n t to  be p a id  fo r  i t ,  and 
d u r in g  th e  passage to  Q ueenstown, w here  th e  
vessels a rr iv e d  a t 4  p.m. on th e  1 3 th  June, th e  
w eather co n tinued  fine, w ith  l ig h t  w inds . F o r  
the  service th e  owners o f th e  C ity  o f B e r lin  
tendered and  paid in to  c o u rt the  sum  o f 12001. 
w h ich  the  ow ners o f th e  S p a in  considered in 
su ffic ien t, and w h ich  am oun t was, on th e  he a rin g  
o f the  cause by  th e  Judge  o f the  A d m ira l ty  
D iv is io n , assisted by  tw o  o f th e  E ld e r  B re th re n  
o f the  T r in i t y  House, increased to  20001., w ith  
costs.

J u ly  20.— A s p in a ll,  Q.C. and M ybu rg , fo r  th e  
appellants, contended th a t  th e  am oun t o f th e  
aw ard was a ltoge the r in su ffic ie n t, cons ide ring  the
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va lue  o f b o th  vessels, th e  inconvenience and 
r is k  a ris in g  fro m  th e  delay b o th  to  th e  cargo and 
passengers o f th e  S p a in , and w h ic h  w o u ld  have 
been in c u rre d  by  the  cargo and  passengers o f the  
C ity  o f  B e r lin  had  th e  services n o t been rendered  ; 
i l  does n o t a m o u n t to  1 pe r cent, on th e  va lue  o f 
th e  salved p ro p e rty  alone, and is  n o t equal to  the  
com m ission w h ich  a b ro k e r w o u ld  earn fo r  m e re ly  
s e llin g  the  cargo.

M ilw a rd ,  Q.O. and  E . C. C la rkson  fo r  respon
dents.— T here  is no r is k  in cu rre d  in  ren d e rin g  
th e  service, i t  occasioned no d ev ia tion  on th e  p a rt 
o f th e  S pa in , and o n ly  caused a de lay  o f a few  
hours  in  he r voyage; T he  a m o u n t awarded is  s u ffi
c ie n t ; an aw ard  o f salvage is  a m a tte r  in  th e  d is 
c re tio n  o f th e  ju d g e , and th e  C o u rt o f A p p e a l w i l l  
n o t encourage appeals in  such m atte rs .

J u ly  28.— A f te r  co n su lta tio n  w ith  th e  tw o  
n a u tica l assessors, b y  w hom  the  co u rt was 
assisted, the  ju d g m e n t o f th e  c o u rt was de
live re d  b y

James, L .J ., who, a fte r  s e tt in g  o u t th e  c irc u m 
stances o f the  sh ips and the  n a tu re  o f  th e  services 
increased th e  aw ard to  4000?., w ith  costs o f the  
appeal.

Baggallay and Cotton, L .J J . concurred.
M ilw a rd ,  Q.C. su b m itte d  th a t  th e  appellants 

w ere n o t e n tit le d  to  costs o f th e  appeal. I t  was 
n o t the  p ractice  o f th e  P r iv y  C ou n c il to  g ive  costs 
w here  an aw ard  o f salvage was va ried  by th e m : 
(The In c a ,  12 M oo. P.C. 189; Swa. 870 ; The Chela, 
3 M a r. L a w  Cas. O. S. 177; L .  Rep. 2 P.C. 205 ; 
19 L .  T . R ep. N . S. 6 2 1 ; The Am erique, 2 A sp . 
M a r. L a w  Cas. 460 ; L . R ep. 6 P.C. 468 ; 31 L . T . 
Rep. N .S . 854 ); aud th is  c o u rt w i l l  fo llo w  the  
p ractice  o f the  P r iv y  C ounc il in  A d m ira lty  
appeals.

James, L . J .— I t  is  the  custom  in  th is  c o u rt to  
g ive  a successful appe llan t h is  costs, and I  see no 
reason on p r in c ip le  w h y  salvage appeals shou ld  
d if fe r  fro m  appeals in  o th e r cases.

Baggallay and Cotton, L .J J .  concurred.
A ppea l a llow ed w ith  costs.

S o lic ito rs  fo r  appellants, T o lle r  and Sons, agents 
fo r  Stone and F le tcher, L iv e rp o o l.

S o lic ito rs  fo r  respondents, Gregory, B ow cliffe , 
and Co., agents fo r  D uncan, H i l l ,  and Dickenson, 
L iv e rp o o l.

S IT T IN G S  A T  W E S T M IN S T E R .
Beported by W . A p p l e t o n , Esq., B a rr is te r-a t- la w .

M a y  30 and  31.
(Before Cockburn, C.J., James, B ramwell, 

and Brett, L .J J .)

F isher  v . Sm it h .
M a rin e  insu rance— Sub-agent o f  broker— L ie n  on 

po lic ies  f o r  prem ium s p a id  by h im — Notice .
P la in t if f ,  a shipowner, employed S. and  Co., in 

surance brokers, to effect m arine  insurances fo r  
h im . S. an d  Co. had  acted as p la in t i f f ’s brokers 
f o r  about three years p re v io u s ly ,an d  the o rd in a ry  
course o f  business was f o r  p la in t i f f  to pay S . and  
Co. on m on th ly  accounts between them. S. and  
Co. effected the insurances th rough de fendant, as 
a sub-agent, who p a id  the prem ium s. Defendant 
had notice th roughou t the transac tion  th a t S. and  
Co. were acting  as brokers f o r  p la in t if f ,  and also 
knew the o rd in a ry  course o f  business between 
p la in t i f f  and  S. a nd  Co., as to m on th ly  paym ents,

[ C t . o f  A pp.

but the p la in t i f f  d id  no t know, u n t i l  a fte r the 
polic ies had  been effected, th a t 8 . and Co. had 
employed de fendant or anyone else to effect them. 
P la in t if f ,  i n  one o f his u su a l m on th ly  settlements 
w ith  8 . an d  Co., was debited w ith  the am ount o f 
the prem ium s on the po lic ies, but the policies 
rem ained in  defendant’s hands. 8 . and  Co. 
never p a id  defendant the am oun t o f  the prem ium s. 
A  loss occurred on the p roperty  insu red , and  
p la in t i f f  brought a n  action aga inst defendant to 
recover the policies.

H e ld  (reversing the decision o f  the Exchequer 
D iv is io n ), th a t the defendant had a  lie n  on the 
polic ies f o r  the am oun t o f  the p rem ium s p a id  by 
h im .

T h is  was an appeal by  th e  de fendan t from  a de
c is ion  of th e  E xcheque r D iv is io n .

T he  action  was to  recover severa l po lic ies  of 
insurance, o r damages fo r  th e ir  de ten tion .

A t  the  t r ia l ,  before A rc h ib a ld , J . and a special 
ju r y ,  a t th e  G louceste r S p r in g  Assizes 1876, a 
ve rd ic t fo r  th e  p la in tifE  fo r  th e  damages cla im ed 
was ta ke n  b y  consent, sub jec t to  th e  op in ion  of 
the  co u rt upon the  fo llo w in g  specia l case.

C a s e .
1. The  p la in t i f f  is a sh ipow ner and m erchant at

B a rro w -in -F u rn e ss , in  Lancash ire , and sole sh ipper 
a t th a t  place fo r  th e  steel ra ils  o f the  B a rro w  
H e m a tite  S teel C om pany, w h ich  com pany carries 
on its  business also in  B a rro w -in -E u rne ss , and are 
th e  o n ly  m anu fa c tu re rs  o f steel ra ils  there . The 
de fendan t is  an insu rance  b ro ke r, c a rry in g  on 
business a t L iv e rp o o l, in  connection  w ith  W . H- 
B ra n d . _

2. O n o r  a bou t th e  1 9 th  J u ly  1874 th e  p la in t if f  
au tho rised  M essrs. S k in n e r and Co., w ho are in 
surance b roke rs  a t B a rrow -in -E u rness , to  effect 
m arine  insurances to  the  am o u n t o f 40001. on pa rt 
o f a cargo o f steel ra ils  fro m  B a rro w  to  St- 
Jo h n ’s, N e w  B ru n s w ic k , per sh ip  E liz a  J . M i l l i 
gan , p ro v id e d  th e y  cou ld  e ffect such insurances 
a t 40s. pe r cen tum .

3. O n th e  1st A u g . 1874 th e  p la in t if f  received 
fro m  M essrs. S k in n e r and Co. a cove ring  note, of 
w h ich  th e  fo llo w in g  is a copy :

58, H in d fo o t- ro a d , B a rro w - in -F u rn e s s ,
1 s t A u g . 1874.

In s u re d  fo r  a cco u n t o f M essrs . Jam es F is h e r  and
Sons, 4000?. p e r Eliza  8. M illig a n ,  c a p ta in -------

F ro m  B a rro w  to  S t. J o h n ’s,
O n  stee l ra ils  v a lu e d  a t  4000?.,

“  f.p.a.,”  “  f.g.a.”  £■ s. d-
40001. a t  40s. p e r  c e n t.................................................  80 0 0
P o lic y ............ ................................................................. 0 10

80 10 0
10 p e r c e n t, o f 76?.........................................................  7 12 0

¿£72 18 0
W. J. S k i n n e r  and Co.
F r e d e r i c k  E v a n s . „

T he  le tte rs  “ f .p .a , ”  “ f.g .a.,”  and “ f.c. and s. 
m ean ing  “  fro m  p a rtic u la r  average,”  “ fo re ign  
genera l average,”  and “  free fro m  cap tu re  and 
seizure,”  re fe r to  kn o w n  clauses and cond itions 
w h ich  were to  be am ong the  te rm s o f the  policies- 
The  deduction  o f 10 pe r cent, in  th e  am oun t of 
th e  p re m iu m  rep resen ts  th e  usual u n d e rw r ite r^  
d iscoun t, and th e  s igna tu re , “  F re d e ric k  Evans, 
to  th e  said note, is th e  s ig n a tu re  o f the  c le rk  1° 
th e  em p loy  o f S k in n e r and Co., who made o u t the 
note.

4. The  p la in t if f  had em ployed S k in n e r and Co > 
as insu rance  b rokers , to  e ffect po lic ies o f m arine
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insurance  on cargos o f steel ra ils  fo r  about th ree  
years. There are no u n d e rw r ite rs  in  B a rro w , and 
S k in n e r and Co. effected such insurances in  L iv e r 
poo l o r London , e ith e r d ire c tly  w ith  th e  u n d e r
w r ite rs  o r th ro u g h  o th e r insurance b roke rs  in  those 
tow ns.

5. T he  p la in t if f  g e n e ra lly  knew  th e  name o f any 
insurance office w ith  w h ich  S k in n e r and Co. 
effected po lic ies w ith o u t the in te rv e n tio n  o f any 
b ro ke r, and in  the  p resen t case had been in fo rm ed , 
before rece iv ing  the  cove rin g  note, th a t the  p o li
cies w h ich  S k in n e r and Co. were au tho rised  to  
effect, as above stated, had been effected th ro u g h  
B ra n d  and th e  defendant.

6. The  course o f business between th e  p la in t if f  
and S k in n e r and Co., w h ich  was th e  usua l course 
o f business in  the  trade , was fo r  th a t f irm  to  make 
o u t and d e live r to  th e  p la in tif f ,  on th e  8 th  day o f  
each m on th , an account d e b it in g  h im  w ith  the 
sums o f m oney due and payable by h im  to  S k in n e r 
and Co., in  respect o f p re m iu m , brokerage, and 
o th e r charges in  re la tio n  to  po lic ies  o f insurance 
effected b y  S k in n e r and Co. fo r  the  p la in t if f  in  the 
course o f th e  m on th  then  p reced ing , and fo r  the  
p la in t if f  the reupon  to  pay the  am oun t o f such 
account by h is b ills  o f exchange fo r  the  am o u n t a t 
one m o n th ’s d a te ; and such course o f business 
had been re g u la r ly  fo llow ed, and a ll such m on th ly  
accounts had been d u ly  paid and se ttle d  np  to  and 
in c lu d in g  th a t fo r  J u ly  1874, w h ich  was de live red  
up and p a id  e a rly  in  A u g u s t.

7. O f th is  account the  f ir s t  tw o  item s o f the  
date 4 th  A u g . were in  respect o f p rem ium s fo r  
polic ies o f insurance to  the  am oun t o f 37501., in  
respect o f th e  before-m entioned cargo, per sh ip  
E liz a  8 . M ill ig a n .  O n  th e  5 th  Sept. 1874 the  
p la in t i f f  paid and se ttle d  such account w ith  S k in n e r 
and Co. by  h is  b i l l  a t one m on th , w h ich  said b i l l  
Was d u ly  honoured and pa id . A n d  the  p la in t if f  is 
in  no way indeb ted  to  S k in n e r and Co. on such o r 
any o th e r accounts, and a ll accounts between them  
have been lo n g  since settled.

8. T he  p la in t if f  d id  not dem and o f S k in n e r and 
Co. th e  po lic ies  o f insurance u n t i l  a fte r th e  13th 
A u g . 1874, w hen an average loss accrued in  respect 
° f  the  said cargo o f th e  E liz a  S. M il l ig a n ,  and 
thereupon th e  p la in t if f  re q u ire d  possession o f th e  
said po lic ies fo r th e  purpose o f reco ve rin g  the  
am ount due in  respect thereo f. T hree  o f these 
Policies were a t th a t tim e  in  th e  possession o f the  
defendant. U n d e r th e  c ircum stances h e re in a fte r 
M entioned  the  fo u rth  p o licy  had neve r been in  
defendant’s hands, and as to  th a t  p o lic y  no ques
tio n  arises.

9. N o  com m un ica tion  had, u p  to  th a t tim e , 
Passed between the  p la in t if f  and th e  defendant, 
° r  B rand, n o r d id  the  p la in t if f  know  th a t S k in n e r 
and Co. had n o t paid the  p re m iu m  on the  policies, 
b u t when the p la in t if f  re q u ire d  th e  po lic ies he 
found th a t  the  th ree  above-m entioned were in  the  
Possession o f the  de fendant, H e  thereupon de
manded them  fro m  h im , b u t the  defendant refused 
t °  g ive  them  up on the  g ro u n d  o f a lie n  fo r  u n 
paid p rem ium s, he h a v in g  effected the po lic ies 
under th e  c ircum stances h e re in a fte r m entioned.

10. S k in n e r and Co., im m e d ia te ly  upon re 
ce iv in g  in s tru c tio n s  fro m  the p la in t if f  to  p rocure  
insurances upon th e  cargo o f the  E liz a  8 . M ill ig a n ,

before set fo r th , com m unica ted  b y  le tte r, ad 
dressed to  W . H . B rand , a t L iv e rp o o l, req u e s tin g  
b im  to  p rocu re  the  said insurances. T he  de fen
dant answ ered th e  le t te r  in  h is  ow n name, and

S k in n e r and Co. con tin ue d  th e  correspondence, 
som etim es address ing  B rand , and  sometim es ad
dressing  de fendan t by  name. U lt im a te ly  the in 
surances in  question  were effected by th e  de fendant 
a t th e  request o f S k in n e r and Co.

11. T he  de fendan t sent d e b it notes o f the  p re 
m iu m s  paid in  respect o f such po lic ies to  S k in n e r 
and Co., and also fo rw a rded  to  S k in n e r and Co. 
copies o f the  said polic ies, and such copies were 
received fro m  th e  de fendant on th e  5 th  A u g , 
1874. A  d u p lica te  o f one o f such copies accom 
panies and fo rm s p a rt o f th is  case. The  2J pe r 
cent, m en tioned  in  th e  note a t  the  fo o t o f the 
copies o f po lic ies represents one m o ie ty  o f the  
b roke rage  o f 51. per cent, a llow ed by the  u n d e r
w r ite rs , and th e  10 pe r cent, represents th e  usual 
d iscoun t a llow ed by a ll  u n d e rw rite rs  to  b rokers, 
and the  b roke rs  to  m erchan ts .

12. S k in n e r &  Co. have effected va rious 
polic ies o f m arine  insu rance  th ro u g h  th e  said 
W . H . B ra n d  and th e  de fendan t d u r in g  the  course 
o f s ix  m onths o r  thereabouts, upon the  te rm s o f 
sh a rin g  equa lly  the  b roke rage  fee o f b l. pe r cent, 
in  respect o f the  p rem ium s payable on such 
p o lic ie s ; and the course o f business was fo r  th e  
said W . H . B rand , o r  th e  de fendant, to  e ffect the 
p o lic y  w ith  th e  u n d e rw r ite rs , and procure  and 
d e live r to  S k in n e r and Co. copies of th e  polic ies, 
and also to  send to  S k in n e r and Co. a d e b it note 
o f the p rem ium s paid, and a t the  com m encem ent 
o f each m on th  to  m ake o u t and d e live r to  S k in n e r 
and Co. an account d e b it in g  them  w ith  th e  m oney 
due in  respec to f th e  p rem ium s p a id  on th e  several 
insurances e ffected fo r them  d u r in g  th e  m on th  
then  p reced ing, and on th e  10 th  o f each m on th  
th e  account o f p rem ium s paid on the  p reced ing 
m o n th  was paid.

13. I t  was n o t the  usual p ractice  fo r  the  defen
d an t o r B rand  to  p a rt w ith  the  o r ig in a l stam ped 
po lic ies to  S k in n e r and Co. u n t i l  the  p rem ium s 
w ere received from  S k in n e r and Co.

14. The  de fendant sent to  S k in n e r and Co., 
d u r in g  th e  f ir s t  week in  A u g u s t, the  usual 
m o n th ly  account o f  such p rem ium s due fo r  the 
m o n th  o f J u ly  1874, and inse rted  in  such account 
as th e  las t tw o  item s in  p o in t o f date, 26Z. 7s. and 
26Z. 11s. 9d., p rem ium s due and payable in  respect 
o f the  policies effected u pon  the  said cargo o f the  
E liz a  S. M il l ig a n .  U pon exam ina tion  o f such ac
count, S k in n e r and Co. ob jected to  such account as 
in co rre c t, on th e  g ro u n d  th a t such las t item s o u g h t 
n o t to  have been in tro d u ce d  u n t i l  the  account fo r 
the  n e x t m o n th  (A u g u s t). The de fendant ad 
m it te d  such o b jec tion  to  be va lid  ; th e  account fo r  
the  m on th  o f J u ly  was corrected a cco rd ing ly , and 
pa id .

15. E a r ly  in  Septem ber 1874 the de fendant 
de live red  the  usual m o n th ly  account o f the  sums 
due and payable in  respect o f p rem ium s pa id  
d u r in g  the  m o n th  o f A u g u s t, in c lu d in g  the  tw o  
item s m en tioned  in  th e  la s t paragraph, and tra n s 
fe rred  fro m  the  p r io r  account as before m entioned ; 
b u t S k in n e r and Co. had n o t pa id  such account. 
T he  de fendant de ta ins the  th ree  po lic ies in  d is 
pute, f ir s t ,  on the  g ro u n d  of a lien  fo r  th e  unpa id  
p rem ium s on the  polic ies; secondly, on the  g ro u n d  
o f a genera l lie n  fo r unpa id  p rem ium s on o th e r 
po lic ies e ffected under s im ila r  c ircum stances fo r 
th e  benefit o f the  p la in t if f  upon  in s tru c tio n s  re 
ceived fro m  S k in n e r and Co.

16. T he  de fendant had no tice  th ro u g h o u t th e  
transac tion  th a t S k in n e r and Co. were a c tin g  as
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b ro ke rs , and th a t th e  p la in t i f f  was th e ir  p r in 
c ipa l.

17. The  p re m iu m s pa id  by  the  de fendant on th e  
th re e  po lic ies  detained by h im  and s t i l l  ow ing  to  
h im  a m o u n t to  521. 18s. 94. The  p rem ium s paid 
b y  th e  de fendant on o th e r po lic ies e ffected by 
h im  fo r  th e  b e n e fit o f  th e  p la in t if f  on th e  in s t ru c 
tio n s  o f S k in n e r and Co. u nder s im ila r  c irc u m 
stances to  those stated above, and s t i l l  ow ing  to  
h im , am oun t to  a m uch  la rg e r sum.

I t  is agreed between th e  parties  th a t  the  plead
in g s  in  th is  ac tion  on b o th  sides sha ll fo rm  p a rt 
o f the  special case, also th a t th e  c o u rt be a t 
l ib e r ty  to  d ra w  any in ferences o r  f in d  any fac t 
w h ic h  in  th e  op in io n  o f th e  co u rt a ju r y  o u g h t to  
have d ra w n  o r found. T he  questions fo r the  
o p in io n  o f th e  co u rt are, f ir s t ,  w h e th e r the  defen
d an t was e n tit le d  to  re ta in  the  said polic ies of in 
surance as aga in s t th e  p la in t if f  in  respect of l ie n  
fo r  th e  p re m iu m s on those p o lic ie s ; secondly, 
w h e th e r he was e n tit le d  to  re ta in  th e  said polic ies 
in  respect o f a genera l lien  fo r  the  unpa id  p re 
m ium s upon the  o th e r po lic ies m en tioned  in  the  
1 5 th  pa rag raph  o f th is  case.

I f  th e  c o u rt sha ll be o f op in ion  in  th e  a ffirm a 
t iv e  on bo th  questions, the  v e rd ic t entered fo r  the  
p la in t if f  is to  be set aside, and a v e rd ic t entered 
fo r  the  de fendant genera lly  w ith  costs. I f  the 
c o u rt sha ll be o f op in io n  in  the  a ffirm a tive  on th e  
f ir s t  question  o n ly , a v e rd ic t is  to  be entered fo r  
th e  de fendant w ith  costs, except on th e  1st, 2nd, 
and 10 th  pleas, on w h ich  a ve rd ic t is  to  be entered 
fo r  th e  p la in t if f .  I f  the  co u rt sha ll be o f op in ion  
in  the  negative  on b o th  questions, th e  v e rd ic t 
entered fo r  th e  p la in t if f  is  to  s tand  fo r  30001. w ith  
costs, to  be reduced to  40s. upon th e  th ree  po lic ies 
in  de fendan t’s possession b e ing  g iven  up  to  the 
p la in tiff.

The  E xchequer D iv is io n  gave ju d g m e n t fo r  the  
p la in t if f ,  and the  defendant appealed.

[T h e  case in  th e  co u rt be low  is  repo rted , ante,
p. 211.]

H . M atthews, Q .O .andD ctm d M aclach lan , fo r  th e  
defendant, a rgued th a t, b o th  b y  the  genera l law  
o f agency, and also b y  the  pecu lia r r ig h ts  and 
lia b ilit ie s  of an insurance  b ro ke r in  m a rin e  in su 
rance law , de fendant had a lie n  on these polic ies 
aga inst th e  assured in  the  f ir s t  place, and had done 
n o th in g  since to  p reven t h im  se ttin g  i t  up  here.
I n  th e  f ir s t  place, b y  th e  genera l law  o f agency, 
de fendant had a lie n  on these po lic ies aga ins t the  
p la in t i f f ; fo r  th e  p la in t if f ,  by  b r in g in g  an action 
fo r  them , owns th e y  were made fo r  h im . The  
r ig h t  o f lie n  is  a r ig h t  a tta ch in g  to  the  th in g , and 
is  n o t q ua lified  b y  any considera tion  o f persons 
aga inst w hom  i t  is c la im ed :

Arnould on Marine Insurance, p. 196;
Maans v. Henderson, 1 East, 336 ;
2 Duer Marine Insurance, 355;
Xenosv. Wickham, 14 C. B., N. S., 452 ;
Beckwith v. Bullen, 8 E. & B. 685;
Lanyon v. Blanchard, 2 Camp. 597 ;
M ann  v. Forrester, 4 Camp. 60.

[B rett, L .J .  c ite d  P h ill ip s  on In su rance , s. 1909.] 
B u t  m ore  especia lly  is  the re  such a lie n  in  the 
case o f an insu rance  b ro k e r w ho has effected a 
p o lic y , and th a t by  reason o f th e  p e c u lia r inc iden ts  
o f h is  p o s itio n  in  insurance  law . Such a b ro k e r is  
th e  o n ly  b ro k e r in  th e  transac tion . There  cannot 
be tw o  b roke rs . S k in n e r  and Co., w ha teve r th e ir  
p ro fess ion  m ay  be, are n o t b ro ke rs  in  th is  tra n s 
action  ; th e y  are m ere ly  p la in t if f ’s agents. T he  1

r ig h ts  and l ia b il i t ie s  o f a b ro k e r are pecu lia r, and 
o n ly  one m an— and th a t the  m an w ho has acted 
as b ro k e r in  e ffe c ting  th e  insurances— can have  
th e m  : (C a h ill v . Dawson, 3 C. B ., N . S., 106.) The 
o n ly  l ia b i l i t y  o f the  a gen t is  to  h is em ployer, in  
to r t ,  fo r  negligence. B u t th e  b ro k e r is  the 
person p r im a r i ly  and so le ly  lia b le  to  th e  u n d e r
w r ite r  fo r  p re m iu m s : i.e., he is a p r in c ip a l to  be 
sued fo r  p rem ium s; and the re fo re  he is  a p r in c ip a l 
to  sue the  assured fo r repaym en t to  h im  o f the 
p rem ium s. A n  u n d e rw r ite r  cannot go aga inst the 
assured fo r  th e  p rem ium s, n o r set th e m  o ff aga ins t 
h im  ; he can o n ly  look  to  the  b ro k e r  :

Be Gaminde v. Piqou, 4 Taunt. 246;
Dalzell v. M air, 1 Camp. 532 ;
Jenkins v. Power, 6 M . & Sel. 282.

B e in g  th e re fo re  abso lu te  d eb to r fo r p re m iu m s  to  
th e  u n d e rw r ite rs , i t  fo llo w s  th a t  he m u s t be the 
c re d ito r  o f  th e  p la in t if f  fo r  them . T o  such an 
e x te n t even is  th a t  the  case, th a t  he can sue fo r 
them  before he h im s e lf has p a id  th e m  ove r to  the 
u n d e rw r ite r.

Power v. Butcher, 10 B. & C. 329 ;
A iry  v. Bland, 2 Park. Ins. 811.

A n d  so w e ll is  th is  pos itio n  understood  in  the 
tra d e  of insurance, th a t the  books are  abso lu te ly  
v o id  o f cases o f com pe ting  c la im s between 
b rokers . S k in n e r  and Co., the re fo re , n e ve r have 
been p r in c ip a ls , and d e b it in g  an agent cannot 
a ffec t th e  r ig h ts  aga ins t a p r in c ip a l. T he  a rg u 
m e n t even goes th e  le n g th  th a t paym e n t to  
S k in n e r and Co. was a w ro n g fu l paym ent, th e y  
be ing  e lim in a te d  fro m  th e  transac tion , except 
co lla te ra lly . I t  is t ru e  th a t, i f  th e y  had p a id  de
fendan t th e  p rem ium s, th e y  m ig h t have had a 
lie n  aga ins t th e  p la in t i f f ; b u t, in  th a t  case, th e y  
w o u ld  m ere ly  have succeeded to  de fendan t’s lien. 
D e fendant, then , b o th  b y  th e  genera l law  o f 
agency, and b y  v ir tu e  o f h is p e cu lia r p o s itio n  as 
insu rance  b ro ke r, h a v in g  a lien , w h a t has he done 
to  dep rive  h im se lf o f i t  ? H e  has in  no way 
agreed to  g ive  c re d it, n o r is such an agreem ent to  
be deduced fro m  any b in d in g  usage in  th e  trade. 
H e  m u s t have done som e th ing  to  deceive the 
p r in c ip a l in to  p a y in g  the  m idd lem an, w h ich  there  
is  no co lour fo r  saying be has done :

Heald  v. Kenworthy, 10 Ex. 739, 745; 24 L. J. 76, 
Ex. ;

W yatt v. Lord Hertford, 3 East, 147 ;
Calder v. Dobell, L. Rep. 6 C. P. 486.

P ow ell, Q.C. and P r itc h a rd  fo r  th e  respondent. 
— The case fin d s  th a t de fendan t knew  th a t  p la in t if f  
w ou ld , in  th e  o rd in a ry  course o f business, pay 
S k in n e r and Co., fo r i t  finds  th a t such a course 
“  was usua l in  th e  trade .”  K n o w in g  th a t, and 
n o t h a v in g  m oved to  p re ve n t th e  p la in t if f  p re ju 
d ic in g  h is  p o s itio n  by  p a y in g  to  S k in n e r an d  Co. 
w hen th e  po lic ies  were in  de fendan t’s possession, 
he m us t be ta ke n  to  have estopped h im se lf from  
s e ttin g  u p  a lie n  aga inst the p la in t if f ,  u n d e r the 
p r in c ip le  o f P ic k a rd  v. Sears (6 A d . &  E . 475) > 
Sm ethurst v. M itc h e ll (28 L .  J ., N . S., 241, Q. B.)> 
and m any o th e r cases. A g a in , de fendan t’s k n o w 
ledge o f the  course o f dea ling  between S k in n e r 
and Co. and the  p la in t if f ,  and h is  conduct thereon, 
m u s t be ta ke n  to  have co n s titu te d  S k in n e r and 
Co. h is agents to  receive paym en t of p rem ium s, 
so th a t the  paym e n t to  S k in n e r and Co. was pay" 
m e n t to  h im se lf, and d ischarged any lie n  he m ig h t 
have. I f  i t  is  tru e  th a t the re  can be b u t one b roker 
in  any tran sa c tio n  o f m a rin e  insu rance , S k in n e r 
and Co., and n o t defendant, are in  th a t  position
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here. H e  is m ere ly  th e ir  sub-agent. A g a in s t 
th e  p la in t if f ,  consequently, th e  o n ly  lie n  is th a t o f 
S k in n e r and C o .; defendant, i f  he has a n y  lie n , 
has o n ly  a lie n  aga inst S k in n e r and Co., w ho em 
p loyed h im . I t  is  n o t co rrec t to  say lie n  is a 
r ig h t  a tta ch in g  to  th e  p ro p e rty  ir re s p e c tiv e  o f 
persons. T hey also c ited

W aller v. Holmes, 1 Johnson & Hem. 211; 30 L. J.
34, C h .;
Story on Agency, 386 et seq.

Cockbtjrn, C.J.—  I  am o f o p in io n 'th a t the ju d g 
m en t o f th e  c o u rt be low  m u s t be reversed.

T he  action  is  in  de tinue , and th e  pleas— th e  sub
s ta n tia l pleas— assert a lie n , one a specific  and 
ano th e r a genera l lien . T he  facts o f th e  case are 
s im ple. T he  p la in t if f ,  a m erchan t c a rry in g  on 
business in  B a rro w -in -F u rn ess , was in  th e  h a b it o f 
e m p loy ing  the  f irm  o f S k in n e r and Co., as insurance 
b roke rs , to  effect insurances fo r h im . There being 
no u n d e rw rite rs  in  B a rro w -in -F u rn e ss , S k in n e r 
and Co. were ob liged  to  effect th e  necessary in 
surances e lsew here ; d o in g  so, som etim es th e m 
selves b y  le tte r, som etim es e m p lo y in g  o th e r in 
surance brokers, in  L iv e rp o o l o r elsewhere, to  do so 
fo r them . In  th is  p a rt ic u la r  case th e y  em ployed the 
defendant, an insurance  b ro ke r a t L ive rp o o l. The  
defendant effected fo u r  polic ies— the  r ig h t  to  the 
possession o f  th ree  o n ly  o f w h ich  is  now  in  ques
t io n — and, e ith e r pa id  th e  p rem ium s, o r had c re d it 
fo r them  in  h is  account w ith  S k in n e r and Co. JSTow 
as to  p la in t if f  and  S k in n e r and C o „ the re  was a 
settled  mode o f paym en t e x is tin g  between them . 
A  m o n th ly  account was d raw n u p  b y  S k in n e r and 
Co., and sent in  to  the  p la in t if f ,  w ho  thereupon 
gave h is  b i l l  a tone  m o n th  in  paym ent. T h a t mode 
was adhered to  in  th e  p resen t case. T he  m o n th ly  
account, in c lu d in g  these p rem ium s, w h ich  were 
debited to  th e  p la in t if f ,  was sent in , and a b i l l  
g iven  fo r  i t ,  w h ich  was pa id  in  due course. 
S k in n e r and Co., as I  have said, em ployed th e  de
fendan t to  m ake  these polic ies, and th e y  rem ained  
m  de fendan t’s possession a fte r th e  above se ttle 
m en t between p la in t if f  and S k in n e r and Co., and 
a fte r th e  loss of th e  13 th  A u g . had occurred. T hey  
Were th e n  dem anded by th e  p la in t if f ,  b u t defendant, 
not h a v in g  been pa id  the p rem ium s on the polic ies, 
e ith e r b y  S k in n e r and Co. o r p la in t if f ,  refused to  
g ive  them  up. The  question  the re fo re  is, w he the r 
under th a t  sta te  o f circum stances, the re  is  a lie n  on 
these polic ies in  de fendant’s hands.

N o w  th e  genera l la w  as regards such case is, th a t  
a b ro ke r is e n tit le d  to  a lie n  fo r p rem ium s on policies 
®ade fe r  a p rin c ip a l. Is th e re a n y th in g h e re — and, 
! f  so, w h a t is i t — to  deprive  the  de fendant o f th a t 
general r ig h t  P I t  is  said th a t  because the de fen
dan t in  th is  case knew — as th e  special case finds 
ne knew — th a t S k in n e r and Co. were em ployed by  
Jme p la in t if f ,  and th a t  in  th e  o rd in a ry  course o f 
business th e  p rem ium s on these po lic ies w ou ld  be 
Sett le d  in  account between S k in n e r and Co. 
and th e  p la in t if f ,  th a t the re fo re  he tru s te d  
s° le ly  to  S k in n e r and Co., and has no r ig h t  now  
aga ins t anyone else. B u t  we m us t look  to  the  
Whole o rd in a ry  course o f business before we can 
determ ine w he the r de fendant shou ld  be made to  
[e lin q u is h h is  lien . N o w  i t  appears th a t defendant 
kep t th e  po lic ies  in  h is possession t i l l  th e  p re 
m ium s shou ld  be pa id . The  p la in t if f ,  the re fo re , is 
m  th is  d ilem m a : e ith e r S k in n e r and Co. were 
■authorised to  m ake these insurances th ro u g h  an 
agen t, o r th e y  were no t. I f  S k in n e r and Co. had 
such a u th o r ity , then  h is  p r in c ip a l becomes the

em p loye r o f th e  a g e n t, and  m us t be sub jec t to  the 
lia b ilit ie s  o f th a t pos ition . I f  no t, then the agent, 
is n o t h is  agent to  e ffect the  po lic ies, and the  p o li
cies are n o t h is , and he can have no c la im  to  th e  
possession o f them . B u t th e n  ano the r answer is 
made. I t  is sa id th a t  de fendant, kn o w in g  as he 
d id , the  course o f business between p la in t if f  and 
S k in n e r and  Co., has “  la in  by  ”  and  a llowed the 
p la in t if f  to  be p re ju d ice d , by  p e rm it t in g  h im  to  
pay ove r th e  p rem ium s to S k in n e r and Co. w ith 
o u t g iv in g  h im  (the  p la in t if f )  no tice  th a t  the  p o li
cies w ere in  defendant’s hands, w ho w ou ld  c la im  
a lie n  upon them  t i l l  he was paid th e  p rem ium s. 
I  do no t say th a t  i f  th e re  had been a t th a t  tim e  any 
d oub t as to  the  solvency o f S k in n e r and Co. there  
m ig h t n o t perhaps have been some substance in  
such an a n sw e r; b u t in  th is  case a l l  p a rtie s  were a t 
th e  tim e  considered to  be so lven t. There fore  I  am 
c le a rly  o f o p in io n  th a t  th e re  was no d u ty  on the 
de fendan t— and, fu r th e r , I  th in k  i t  w ou ld  have 
been a m ost e x tra o rd in a ry  course fo r h im  to  have 
taken— to  have gone to  the  p la in t if f  and said, “  I  
effected the  po lic ies, and have them  now, and  mean 
to  keep them  ; so i f  you  pay S k in n e r and Co. you  
m us t ru n  th e  r is k  o f  h a v in g  to  pay aga in  to  me, 
should S k in n e r and Co. fa il to  do so.”

Therefore  I  am o f op in ion  th a t  p la in t if f  d id  g ive  
a u th o r ity  to  S k in n e r and Co. to  go and get these 
po lic ies  effected in  th e  w ay th e y  were e ffec ted ; 
and th a t there fore  de fendant was h is agent, and 
i t  was h is  business to  see de fendant paid, and 
defendant has a lien  on the  polic ies t i l l  he is paid.

James, L . J .— I  am o f the same op in ion , and 
I  have l i t t le  to  add to  w h a t m y  L o rd  has said.

W hen  th e  polic ies had been made b y  the de
fe n da n t e ithe r on c re d it o r  fo r cash th e y  were 
fro m  the f ir s t  m om ent o f th e ir  existence, sub ject 
to  a lie n  fo r the  am oun t o f th e  p rem ium s ; and 
th a t lie n  was n o t aga inst th is  m an o r th a t, b u t 
was a lie n  a tta c h in g  to  th a t p ro p e rty  aga inst 
w hom soever had a r ig h t  on paym en t to  c la im  i t .  
T h a t be ing  so, w h a t has de fendant done o r o m itte d  
to  do to  a lte r h is  r ig h ts  P H e  has a lways ke p t 
the  polic ies, he has neve r been paid, and he has 
done n o th in g  show ing  an in te n tio n  to  g ive  them  
up t i l l  he is a c tu a lly  pa id . There has been n o th in g  
o f th e  n a tu re  o f “  s ta n d in g  b y .”  “  S tand ing  by ”  
means le n d in g  you rse lf, by d o ing  som eth ing , un- 
conscientious i f  n o t d ishonest, to  ano the r man 
p u tt in g  h im se lf in to  a fa lse pos ition . There  has 
been n o th in g  a t a ll o f th a t  so rt. A l l  has been in  
the  o rd in a ry  course o f business. I t  is  s im p ly  
th a t defendant, f in d in g  S k in n e r and Co. in s o l
ve n t, tu rn s  ro u n d  to  th e  p la in t if f ,  and p la in t if f  
finds he has p a id  to  an in so lve n t m an w h a t was 
m eant fo r defendant, and m us t pay again.

Bramwell, L .J .— I  am of the  same op in ion .
I f  th is  had been a so lita ry  transac tion  between 

these parties , no a rg u m e n t w ou ld  have been 
possible, because p la in t if f  knew  defendant had 
been em ployed, and acknow ledged i t  b y  b r in g in g  
th is  action . There fore  there  was an in e v ita b le  
lien , and a lie n  on th e  a rtic le  aga inst a ll th e  
w o r ld . I t  becomes unnecessary to  go in to  the  
question raised by M r. M aclach lan  in  h is  learned 
and  able a rg u m e n t, w h ich , however, shows con
c lu s ive ly  th a t, a t any ra te  in  such a case as th is , 
there  is a lie n  in  one h o ld in g  the  pos ition  o f the 
defendant in  th is  case. I f  i t  w o u ld  have been so 
had th is  been th e  o n ly  transac tion  between the 
parties , i t  w i l l  be so here, unless the re  is some
th in g  in  th e ir  re la tio n s  to  a lte r  th e ir  lega l posi-
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t io n  as rega rds each o th e r. W h a t o f th a t  so rt J 
has happened P A s  to  th e  ju d g m e n ts  in  th e  co u rt 
be low , 1 do n o t q u ite  see on w h a t g ro u n d  they 
proceed, w ith  th e  excep tion  o f th a t p a rt o f B a ron  
O leasby’s ju d g m e n t w h ic h  proceeds on th e  g round  
o f p a rtn e rsh ip . B u t  I  can see n o th in g  lik e  
p a rtn e rs h ip  in  the  case. I f  n o t p a rtn e rsh ip , then  
i t  is  said p a ym e n t to  S k in n e r and Co. was pay
m e n t to  de fendan t’s agent. T he re  is  no g round, 
how ever, on th e  evidence, fo r  say ing  so ; fo r  pay
m e n t was n o t paym en t o f a p a rt ic u la r  sum , b u t 
in  account. A n d , even i f  th a t had been o therw ise  
i t  was paym en t to  p la in t i f f ’s, n o t to) de fendan t s, 
agent. “  S ta n d in g  by ”  a lw ays im p lie s  th a t one 
co lou r has been g ive n  to  a transac tion  w h ich  had, 
a t f irs t ,  ano ther. H e re  the  p la in t if f  was in  the 
h a b it o f p a y in g  S k in n e r and Co. w ith o u t ask ing  
w h e th e r th e y  had p a id  th e  p rem ium s, o r had the  
polic ies. W b a th a s  de fendan t done, o r  suppressed, 
to  g ive  a d iffe re n t co lo u r to  th e  transac tion  P 
Take  i t  he knew  o f th a t  course o f business 
between p la in t if f  and S k in n e r and Co., as we m ust. 
H e  w ou ld  say to  th e  p la in t if f ,  “  I f  you  are con ten t 
to  pay S k in n e r and Co. I  have no ob jec tion, b u t 
i f  the  t im e  comes fo r S k in n e r and Co. to  pay me, 
and th e y  do n ’t ,  you  m u s t look  o u t.”  H e  is n o t 
bound to  ta ke  care o f the p la in t if f ,  w hen the  
p la in t if f  does n o t take  care o f h im self. I  can see 
no g ro u n d  fo r Baying de fendan t had n o t a lien , 
o r cannot set i t  up  here, i f  he haB one. I  th in k  he 
has a lien , th a t is , a speeific l ie n ;  as to  a general 
lie n , th e  ju d g m e n t be low  w il l  Btand.

Brett, L .J .— I  am o f th e  same op in io n , b u t 
desire to  p u t  m y  ju d g m e n t exp ress ly  on the 
g ro u n d  of concurrence in  the  a rg u m e n t of M r. 
M aclach lan.

D e fendan t says he has a lie n  u n t i l  the  p re 
m iu m s  are pa id  h im . H e  does n o t a llege th a t 
he has pa id  them  to  th e  u n d e rw rite rs  h im se lf, 
the re fo re  we m u s t assume they  are n o t paid. 
There fore  defendant can c la im  no lie n  here  unless 
he does so on the  g ro u n d  o f the pecu lia r n a tu re  of 
h is  r ig h t  as a b ro k e r in  th e  trade  o f insurance. 
D e fendan t knew  th a t he was e ffe c ting  these 
polic ies fo r  the p la in t if f ,  the re fo re  im m e d ia te ly  
they were effected th e y  became p la in t i f f ’s p ro 
p e rty  ; and there fo re  the re  can be no lie n , i f  n o t 
the  pecu lia r one contended fo r. B y  the  custom  o f 
insurance, the  b ro k e r w ho a c tu a lly  effects the  
po licy  is the  man who is  lia b le  to  th e  under
w r ite rs , and he ip th e  on ly  m an w ho is  so lia b le ; 
the re fo re  he is th e  o n ly  m an w ho has th is  lie n . 
There fore , in  th is  case, the  de fendant alone had 
th is  lie n  ; S k in n e r and Co. d id  n o t e ffect the  p o li
cies, and were n o t the re fo re  possessed of a lie n  o r 
lia b le  to  th e  u n d e rw rite rs . The re fore  S k in n e r 
and Co., th o u g h  b roke rs  by  trade , are here 
m ere ly  a g e n ts ; w h e th e r th e y  were e n tit le d  to  
delegate th e ir  em p loym en t, as th e y  d id , is  n o t 
m a te r ia l; i f  i t  w e re  a question , I  should be o f 
op in ion  th a t  th e y  w ere no t, and th a t th e  p la in t if f  
cou ld , i f  he had chosen, have a b ju re d  the  w hole 
tran sa c tio n  when he came to  hear o f i t .  B u t  he 
d id  n o t do so. W h a t does he do ? H e  ra tifie s  i t ,  
fo r  he know s o f  i t  before he pays S k in n e r. So i t  
stands th u s ; defendant has effected some policies 
fo r  the  p la in t if f ,  and p la in t if f  has accepted w ha t 
he has d o n e ; the de fendant, then, has a hen. 
L ie n  is  o n ly  w anted  aga inst the  ow ner o f th e  th in g  
re ta in e d , fo r  he is the  o n ly  person w ho  can c la im  
i t ;  the re fo re  “  lie n  aga inst a l l  the  w o r ld ”  is an 
erroneous expression. T he  de fendan t, then , had

a lie n  aga inst th e  p la in t if f .  Is  i t  gone ? The 
p la in t i f f  says yes, because paym e n t to  S k in n e r and 
Co. is paym en t to  de fendant’s agent to  receive. I  
see n o th in g  w h ich  makes S k in n e r and Co. such. 
A cco u n ts  are sent in  acco rd ing  to  th e  usual 
course o f insurance  business, and  i t  has never 
y e t been suggested th a t on th a t  account lie n  
is  gone. S k in n e r and Co. w ere pa id  when 
th e  b i l l  was g ive n  and accepted, and defendant, 
no doub t, looked to  S k in n e r and Co. as th e  people 
w ho were to  pay th e m ; b u t th a t is n o t m ak ing  
S k in n e r and Co. de fendant’s agents to  receive 
paym en t. There fore  paym en t to  S k in n e r and Co. 
was n o t paym en t to  th e  defendant. T hen  have 
th e y  lo s t th e ir  lie n  b y  “  s ta n d ing  b y  ? ”  I  agree 
in  th e  d e fin it io n  g ive n  b y  m y  b ro th e r, o f w ha t 
is  “  s ta n d ing  b y .”  T he  de fendant d id  no th ing  
w rong .

A n d , m oreever, th e  conclusion we come to  is 
n o t w ith o u t the  su p p ort o f a u th o r ity  •• (A rn o u ld  
on M a r in e  Insu rance , pp . 196,197 ; P h il l ip s  on I n 
surance, sect. 1909.) P h ill ip s  is ve ry  express. H e  
sa y s : “  T he  agent w ho e ffects a p o lic y  fo r  his 
p rin c ip a l, and advances the  p re m iu m , o r becomes 
responsib le  fo r  i t ,  and re ta in s  th e  p o lic y  in  his 
hands, has a lie n  upon i t  fo r  h is  com m ission and 
th e  p rem ium , u n t i l  th e  same are pa id  to  h im , or 
he is  supp lie d  w ith  funds  fo r  th e  paym ent, 
w h e th e r h is  im m ed ia te  em p loye r is  th e  assured 
h im se lf, o r  an in te rm e d ia te  a g e n t; and, in  the 
la tte r  case, w he ther th e  in te rm e d ia te  agency was 
kn o w n , o r  n o t know n, to  the  sub-agent c la im in g  
th e  lie n .”  T h a t seems an a u th o r ity  e n tire ly  in  
p o in t. I  am of op in ion , there fo re , th a t  th e  defen
d a n t had a p a rt ic u la r  lie n  ; as to  a genera l lie n , 1 
do n o t d isagree w ith  th e  co u rt below.

Judgm ent reversed.
S o lic ito rs  fo r  th e  p la in t if f ,  Chester, V rq u h a rt, 

M ayliew , and H olden , agents fo r  B radshaw  and 
Pearson, B a rrow -in -P u rness .

S o lic ito rs  fo r  the  defendant, Sharpe, Parkers, 
P r itc h a rd ,  and Sharpe, agents fo r  G il l  and A rcher, 
L iv e rp o o l.
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Adams v . Hall.
P r in c ip a l an d ]  agent— Undisclosed p r in c ip a l— 

Trade usage— In te rp re ta tio n  o f  cha rte r-pa rty—  
A dm iss ion  o f  letters in  evidence_ to exp la in  
cha rte r-pa rty— Agent h is own p r in c ip a l.

The p la in tif fs  and  defendants entered in to  a  charter 
o f the sh ip  B . to load a cargo o f  deals. I n  the 
body o f  the charte r the defendants were described 
as fo llo w s , “ I t  is  th is  day m u tu a lly  agreed 
between Messrs. J . H . I f  Co , o f Newcastle, fo r  
owners o f  the good ship B .”  The defendants 
signed the cha rte r-p a rty  a t the foo t, as fo llo w s  • 
“ F o r  owners, J . H . Co.”  A  cargo was loaded 
on board the ship 11. a t I I . ,  and  the cap ta in  
signed a b i l l  o f  la d in g  f o r  the same, s ta tin g  tha  
he had received i t  in  good cond ition , I f  a. I  he 
cargo was u lt im a te ly  delivered to the p la in tif fs  a 
G., and  was fo u n d  on de live ry  to have been irp  
ju re d  to the extent o f  501. I n  an  action  brought 
by the p la in t if fs  aga inst the defendants f o r  the 
damage, in  the C ounty  C ourt a t Gloucester, three
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le tters, w h ich  had passed between the p la in t if fs  
an d  the defendants and  th e ir  so lic ito rs  were ad 
m itted  in  evidence, and  as soon as the p la in tif fs ’ 
evidence was closed, the defendants’ so lic ito r ob
jected tha t there was no evidence aga ins t the 
defendants as p rin c ip a ls , an d  app lie d  f o r  a  n o n 
su it, on the g round  th a t i t  appeared upon the 
ch a rte r-p a rty  th a t the defendants were not p r in 
c ipa ls  but on ly  agents o f  the owner. The judge  
overru led the objection, and decided th a t the 
defendants were liab le  as p r in c ip a ls . On an appeal 
i t  was

H e ld , th a t there was evidence to support the deci
s ion  o f  the County C ourt ju d g e  th a t the defen
dants were lia b le  as p rinc ipa ls .

H e ld , fu rth e r, th a t the ch a rte r-p a rty  was to be con
strued as exp la ined by the letters, and  th a t the 
le tters were p rope rly  adm itted  in  evidence. 

S o u th w e ll v. B o w d itc h  commented on.
This was an appeal fro m  th e  C o u n ty  C o u rt a t 
G loucester.

The  p la in tif fs , w ho  are t im b e r  m erchan ts  a t 
G loucester, b ro u g h t an action  aga ins t the  de
fendants, w ho are a f irm  o f sh ip b ro ke rs  a t N ew - 
castle on-Tyne, fo r  damages done to  a cargo of 
deals in  a ship.

T he  p la in t if fs  and defendants en tered  in to  a 
ch a rte r o f th e  sh ip  R e g a lia  to  load  a cargo  o f 
deals, &c., a t H u d ig s v a l in  Sweden. T he  te rm s  of 
the  c h a rte r-p a rty  were as fo llow s :

I t  iB this day mutually agreed between Messrs. John 
Hall and Co. of Neweastle-upon-Tyne, for owners of the 
good ship, a vessel called the Regalia, steamship of the 
burden of 607 tons, net register, or thereabouts, now in 
Bristol, Harrison, master, and Messrs. Thomas Adams 
and Co. of Birmingham, merchants, that the said ship 
being light, staunch, and strong, and every way fitted 
for the voyage, shall, after discharging at . . . .  , with 
all convenient speed sail and proceed to Hudigsval, 
having leave to take a cargo from Cardiff to Kiel, or so 
near thereunto as she may safely get, and there load 
from the factors of the said merchant a full and com
plete cargo, including a deck load, if allowed by law, and 
Required by captain to consist of deals, battens, and 
boards, the latter not to exceed fifty (say fifty) St. 
Betersbnrgh standard hundred, with sufficient deal ends 
for broken stowage only, not exceeding what she can 
reasonably stow and carry, over and above her tackle, 
apparel, provisions, and furniture, and being so loaded 
shall therewith proceed to Sharpness Point New Hock 
°r so near thereunto as she may safely get, and deliver 
fbe same on being paid freight at the rate of—For timber, 
Per load of 50 cubic feet, Queen’s caliper measure: 
•kata, battens, and boards, 21. 17s. 6d. St. Petersbnrgh 
standard hundred; deal ends, 11. 18s. 4d., ditto, d itto; 
staves, li.l8s . 4d. mille ; lathwood, 11. 18s. 4d., fathom 
°f 4ft. old measure, being in full of all pilotage and port 
charges (the act of God, restraints of princes and rulers, 
fhe Queen’s enemies, fire, and all and every other dangers 
and accidents of the seas, rivers, and steam navigation, 
°f what nature and kind soever, during the said voyage, 
always excepted), freight to be paid on unloading and 
right delivery of the cargo, as follows, say one half in 
cash and the remainder by good and approved bill pay
able in London at four months date following, or all in 
naah, equal thereto, at captain’s option. The cargo to 
b0 supplied to the steamer as fast as the master can 
receive and stow it, and to be discharged with ail reason
able dispatch.

I f  required, sufficient cash to be advanced at port of 
loading, fo r ships ordinary disbursements, on usual 
“0rm g#

The charter to have the option of keeping the ship 
f 0n days on demurrage over and above the Baid laying 
«ays at 30J. per day.

Penalty fo r non-performance of th is  agreement, esti
mated amount of fre ight.

The owner to  have an absolute lien on the cargo fo r 
all fre ight, dead freight, and demurrage.

V ol. I I I . ,  N .S .
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The steamer to have liberty to coal whenever and 
wherever, &c.

Witness to the signature of—for owners, John Hail 
and Co.

Witness to the signature of—Thomas Adams and Co.
T h e o p h i I iI tjs Go o d so n . 26.8.76.

A  cargo was loaded on board th e  sh ip  a t 
H u d ig s v a l, and th e  cap ta in  s igned a b i l l  o f la d in g  
fo r  the  same s ta tin g  th a t he had rece ived  i t  in  
good o rd e r and co n d itio n , and th e  cargo was 
u lt im a te ly  de live red  to  the  p la in t if fs  a t G louceste r, 
and w hen de live red  i t  was found  to  have been 
in ju re d  to  th e  am oun t of 50L b y  coal d u s t w h ich  
had been n e g lig e n tly  le f t  in  the  said sh ip .

Three  le tte rs  w h ich  had passed betw een th e  
p la in t if f  and defendants, and th e ir  respective  
so lic ito rs , were p roved  and p u t in .

A t  the  t r ia l,  as soon as th e  p la in t if fs  evidence 
was closed, the  defendants’ s o lic ito r  ob jected  th a t 
the re  was no evidence aga inst th e  defendants 
as p rinc ipa ls , and app lied fo r  a n o n su it, on th e  
g ro u n d  th a t i t  appeared fro m  th e  c h a rte r-p a rty  
th a t th e  defendants were n o t p rinc ipa ls , b u t  o n ly  
agents fo r  the  owners, b u t th e  ju d g e  o v e rru le d  
the  ob jec tion , and decided th a t th e  defendants 
w ere  lia b le  in  th e  action  as p rin c ip a ls .

N o  w itnesses were called on beha lf o f th e  de
fendan ts  ; ju d g m e n t was g iven  fo r  th e  p la in tif fs  
fo r  50Z.

T he  defendants’ s o lic ito r  gave n o tice  on the  
g ro u n d  above m entioned.

T he  question  fo r th e  op in ion  o f th e  co u rt was, 
w h e th e r the  learned C o u n ty  C o u rt ju d g e  r ig h t ly  
decided th a t the defendants were pe rsona lly  liab le  
u n d e r th e  ch a rte r-p a rty .

I f  th e  co u rt were o f th is  op in ion , th e  ju d g m e n t 
to  s ta n d ; i f  o therw ise, th e n  ju d g m e n t to  be fo r 
th e  defendants.

Paget (Anderson  w ith  h im ) now  appeared fo r 
th e  appe llan ts .— T he  defendants are n o t liab le , 
see Thomson  v. D avenport (2 S m ith  L .  C. 364, 
7 th  ed it.). I n  th a t case, a t the  t im e  o f m a k in g  a 
c o n tra c t o f sale, the  p a r ty  b u y in g  th e  goods re 
presented th a t he was b u y in g  them  on account of 
persons res iden t in  Scotland, b u t d id  n o t m en tion  
th e ir  names, and th e  se lle r d id  n o t in q u ire  w ho 
th e y  were, b u t a fte rw a rds  deb ited  th e  p a r ty  who 
purchased the  goods. H e ld , th a t th e  se lle r m ig h t 
a fte rw a rds  sue the p rin c ip a ls  fo r  th e  p rice . [L o rd  
Coleridge, G.J.— T he  o ld  ru le  was, th a t  the  agent 
m ig h t m ake h im s e lf lia b le  as w e ll as the  p rin c ip a l, 
unless th e  fo rm  o f s igna tu re  was lim ite d . Grove.
J .— H e  was lia b le  i f  he s igned “ as agent,”  and 
n o t i f  he m e re ly  s igned “  agent.”  See S to ry  345.] 
L o rd  Coleridge, C .J.— B y  th e  ease o f P aice  v. 
W alke r an d  another ( L .  Rep. 5 E xch . 173), a person 
s ig n in g  a c o n tra c t in  h is  ow n name, w ith o u t 
q u a lif ica tio n , is no t exem pted fro m  l ia b i l i t y  on the 
co n tra c t by m ere ly  describ ing  h im se lf in  the  body 
of th e  co n tra c t as a gen t fo r  a nam ed p rin c ip a l, 
w ith o u t w ords, expressly  o r by necessary im p lic a 
t io n , sho w in g  th a t  he o n ly  signs as a g e n t; and in  
th a t  case th e  defendants were h e ld  pe rsona lly  
lia b le  u pon  a con tra c t w h ich  they  had signed, fo r  
th e  sale o f w heat, in  th e  fo llo w in g  fo rm , “  S o ld  
A .  J . Paice, Esq., London, about 200 qua rte rs  
w hea t (as agents fo r  John  S ch m id t and Co., o f 
D a n tz ig ), &c. (S igned) W a lk e r  and S trange .] I n  
th e  case of Qadd  v . H ough ton  and  ano ther (L . Rep. 
1 E xch . D iv .  357), w here some f r u i t  b roke rs  in  
L iv e rp o o l gave a f r u i t  m e rch a n t th e  fo llo w in g  
sold no te— “  W e have th is  day sold to  yo u  on 
account o f James M orand  and Co., V a lenc ia , 200

2 K

Adams v . Hall.

MARITIME LAW CASES.



4 9 8 MARITIME LAW CASES.

C .P . D iv . ] Adams v . Hall. [C .P . D iv .

cases V a le n c ia  oranges, o f th e  b rand  James 
M o ra n d  and Co., a t 12s. 9d. pe r case free  on 
board  . . .”  and s igned  i t  w ith o u t any a d d it io n ; 
th e  pu rchaser h a v in g  b ro u g h t an a c tio n  aga ins t 
th e  b roke rs  fo r  n o n -d e live ry  o f th e  oranges - 
i t  was held, reve rs in g  the decis ion o f th e  E xche
q u e r D iv is io n , th a t  the  w ords “ on account o f 
James M o ra n d  and Co.”  showed an in te n tio n  to  
m ake the  fo re ig n  p rinc ipa ls , and n o t th e  b rokers  
lia b le , and th a t th e  b roke rs  were n o t lia b le  upon 
th e  con trac t. P aice  v . W alke r com m ented  on. 
[L o rd  Coleridge, C .J .— Is  the re  any case w here 
an agent co n tra c tin g  fo r  a p r in c ip a l w hom  he does 
n o t name has been he ld  n o t lia b le  ? ]  I n  the  case 
o f F a ir l ie  v. Fenton  (L . Rep. 5 E xch . 169) i t  
was he ld  th a t a b ro ke r cou ld  no t sue in  h is  ow n 
nam e upon con trac ts  made by h im  as b ro ke r, be
cause he was n o t a c o n tra c tin g  p a rty . T he  case 
of S ou thw e ll v. B ow d itch  (L . Rep. 1 C. P . D iv . 100, 
374) is  in  p o in t. There, the  de fendan t, a b ro ke r, 
s igned  and sent to  the  p la in t if f  a note o f a con
tra c t  in  the  fo llo w in g  te rm s : “  I  have th is  day 
sold by  y o u r  o rd e r and fo r  y o u r  account to  m y  
p r in c ip a l five  tons o f . - - anthracene . . . 
W . A . B o w d itc h .”  I n  an ac tion  fo r goods sold and 
de live red , i t  was he ld , re ve rs in g  the  ju d g m e n t o f 
th e  C om m on Pleas D iv is io n , th a t, in  the  absence of 
usage m a k in g  the  defendants pe rsona lly  liab le , the  
de fendant was n o t pe rsona lly  liab le  upon th e  con
tra c t. [L o rd  Coleridge, C. J .— B u t th e  defendants 
are n o t brokers. I t  is  an o rd in a ry  case o f agency.] 

A n s lie  fo r  th e  respondents. —  The case of 
Hutch inson, and  others v . T atham  and  others 
(L .  Rep. 8 C. P . 482) is  in  po in t. T he re  the 
defendants, a c tin g  as agents fo r  one L .,  ch a rte re d  
a sh ip  fo r  th e  conveyance o f a cargo o f c u rra n ts  
fro m  the  Io n ia n  Is lands. The  c h a rte r-p a rty  was 
expressed to  be made and s igned b y  th e  defen
dan ts  as “  agents to  m erchan ts ,”  the name o f the 
p r in c ip a l no t be ing  disclosed : H e ld , on the a u tho 
r i t y  o f I lu m fre y  v . B a le  (E . B . &  E . 1004; 27 
L .  J. 390, Q. B .), and F lee t v. M u rto n  (L . R ep. 7 
Q. B . 126), th a t  evidence was adm iss ib le  in  an 
ac tion  b y  th e  sh ipow ners aga inst th e  defendants 
upon  th e  ch a rte r-p a rty , o f a trad e  usage, by 
w h ich , i f  th e  name o f th e  p r in c ip a l is n o t d isclosed 
w ith in  a reasonable tim e, th e  agents them selves 
are  pe rsona lly  liab le . T here  th e y  signed “  as 
a g e n ts ; ”  in  th is  case th e y  do no t, th e y  m ere ly  
s ign  “ fo r  ow ners.”  T he  case o f S ou thw e ll v . 
B ow d itch , w h ich  has been re fe rre d  to  b y  the 
L o rd  C h ie f Justice , is  d is t in g u is h a b le ; the re  th e  
defendants gave th e  p la in t if f  to  unders tand  a ll 
th ro u g h  th e  transac tion  th a t  th e  p la in t if f  was 
dea ling  w ith  de fendant’s p rin c ip a l. [L o rd  Cole
ridge, C .J.— T h a t case was founded on th e  op in ion  
o f em inen t judges th a t “ s o ld ”  and “ b o u g h t o f ”  
w ere to  be construed  as id e n tica l te rm s. We 
m u s t be gu ided  by  th e  p rin c ip le s  o f S ou thw e ll v. 
B ow d itch  ra th e r  th a n  b y  th e  case itse lf. Drove, 
j— Southw ell v . B ow d itch  w e n t e n t ire ly  on the 
c o n s tru c tio n  to  be p u t on th e  w ords “  so ld to  
and “  b o u g h t o f.”  T he  w ords the re  were fo r  m y 
p r in c ip a l,”  here  th e y  are n o t so d e fin ite .] I n  the 
case o f Oadd  v . H oughton, th e  w ords were on 
account of ”  somebody else. There  the  de fendant 
uses a s tro n g  expression to  in d ica te  th a t he is n o t 
b in d in g  h im s e lf; here the re  are no such words. 
N o  case as y e t has been decided to  show th a t 
“ f o r ”  means “ on account o f.”  T he  w o rd  ‘ p ro  
s ign ifies  agency, fro m  constan t usage. H ere  the re  
is  no t any word, w h ich  is in  constan t use to  express

agency. T he  case o f Paice  v. W a lke r  re fe rred  to  
b y  m y  L o rd  is c lea rly  in  po in t. The  case of 
L e n n a rd  v. R obinson and  F le m in g  (5 E . &  B . 125) 
is  also in  p o in t. I n  th a t  cash a c h a rte r-p a rty  stated 
th a t  i t  was agreed between L .,  ow ner o f th e  sh ip  
N ., th e n  a t Genoa, and R . and E., o f London, 
m erchants,”  th a t the  sh ip  should proceed to  T orre - 
v ie ja , and th e re  load fro m  th e  fac to rs  o f th e  said 
m erchan ts  a cargo “  to  be b ro u g h t to  and taken  
fro m  alongside a t m erchan ts ’ r is k  and expense, 
w h ich  the  said m erchants hereby b in d  themselves 
to  sh ip , and shou ld  proceed to  M em el, and d e live r, 
on  p a y in g  f r e ig h t ; “  t h i r t y  ru n n in g  days to  be 
a llow ed the  said m erchants ”  fo r  lo a d in g  and d is 
ch a rg in g , and ten  days dem urrage  a t 41. per day, 
T he  c h a rte r-p a rty  was s igned “  b y  a u th o r ity  of 
and as agents fo r, M r. A . H . S chw edersky, o f 
M e m e l,”  R . and  E . I n  an ac tion  by L. against
R . and E ., th e  dec la ra tion  set o u t the  cha rte r- 
p a rty , and averred  th a t S chw edersky was a 
fo re ig n e r, n o t a sub ject o f th is  rea lm  res id ing  
beyond th e  seas, to  w it  a t M em el, and cla im ed 
fro m  defendants dem urrage  and damages fo r  
de ten tion  u lt ra .  P lea, th a t the agreem ent was 
en te red  in to  by  defendants by  th e  a u th o r ity  of 
and fo r and on beha lf of, and as agents fo r, Schwe
dersky, and n o t o th e rw ise ; and he was named to  
and kn o w n  by p la in t if f  as be ing  defendants’ p r in 
c ipa l a t th e  tim e  th e  agreem ent was made. On 
d e m u rre r, ju d g m e n t fo r  p la in t if f ,  th e  te rm s or 
th e  c h a rte r-p a rty  show ing  th a t  defendants con
tra c te d  persona lly . M oreover, th e  ow nersh ip  is 
a d m itte d  by th e  defendants in  th e  correspondence. 
I n  th e  le tte r  o f 2nd  N o v . 1876, the  defendants 
w r i t e :

Messrs. Thomas Adams and Lo., 
Birmingham.

Regalia, S. 8.
Dear Sirs,—We duly received yonr favour of the 30th 

ult., and in reply, we cannot entertain any claim suchas 
you make, and must ask you to forward us the 
balance of freight, otherwise we will be compelled 
to put the matter in the hands of our Freight and Demur
rage Association. We remain, yours truly,

(Signed) John Hall and Co.
T he  second le t te r  is  dated 14 th  Nov.^ 1876, and 
in  th is  th e  ow nersh ip  is c lea rly  a d m itte d , The 
le tte r  is  fro m  th e  defendants’ so lic ito rs  to  the 
p la in t if fs ’ so lic ito rs , and is as fo llo w s :

Dear Sirs,—Messrs. John Hall and Co., of Newcastle- 
upon-Tyne, have handed us your letter of yesterday a 
date ; they instruct us that the damage (if any) would 
amount to only a small sum, and under the circumstances 
we must request you to let ns have particulars how you
make out so large a sum as ¿653 28. 6d.

Please inform us for what price the deals respecting 
which yon complain were Bold, and also what was the 
price obtained for the remainder of the cargo. Y o u rs  
truly, (Signed) O l i v e r  and B o t t e r e l l .

Messrs. Taynton and Son, Solicitors, Gloucester. , 
T he  th ird  letter, which is also from defendants 
solicitors to th e  plaintiffs, is dated 22nd N o v . 187b. 
and is  as follows :

Regalia. # ,
Dear Sire,—We have seen our clients with reference to 

your letter of the 16th iust., and they instruct us to say 
that although they do no admit any liability m respect 
of the matter named in your letter, still they are wilimt 
to take all portions of the cargo which you state are 
damaged and to pay your clients for the same the co 
price together with all freight and other proper charge» 
paid by them on the same, and thus yonr clients catino 
make any loss whatever in the matter. I f  you shou 
deoline this offer we will, of course, defend any proceed
ings yonr clients may think fit to take. Yours truly, 

O l i v e r  and B o t t e r e l l .
Messrs. Taynton and Son, Solicitors, Gloucester.
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The  correspondence m u s t be read. I n  th e  case 
of Schm attz  v. A very  (J 6 Q. B . 655) w h ich  was an 
a c tio n  o f assum psit on a c h a rte r-p a rty  by  a fre ig h te r  
aga in s t a sh ipow ne r fo r  n o t re ce iv in g  the  cargo, 
plea, non-assum psit, p ro o f was g ive n  o f a cha rte r- 
p a rty  expressed to  be b y  the  defendant, o f one 
p a rty , “  and G. S. and Co. (agents o f the fre ig h te r)  
o f th e  o th e r,”  and co n ta in in g  a m em orandum  as 
fo l lo w s : “  T h is  ch a rte r b e in g  concluded on
behalf o f ano the r p a rty , i t  is  agreed th a t  a l l  
re s p o n s ib ility  on the  p a rt o f G. S. and Co. sha ll 
cease as soon as th e  cargo is sh ipped.”  N o  no tice  
o f th is  m em orandum  was taken  in  th e  dec la ra tion . 
G. S. and Co. were p roved  to  be th e  p la in tif fs . 
There i t  was held, f irs t ,  th a t n o tw ith s ta n d in g  the 
te rm s  o f th e  c h a rte r-p a rty , p la in t if f  m ig h t p rove 
th a t he was th e  f re ig h te r ,  and h is  ow n p rin c ip a l, 
and, on p ro o f o f  h is be ing  so, was e n tit le d  to  
recover in  h is  ow n name ; secondly, th a t i t  was 
Dot necessary to  no tice  th e  m em orandum  in  the  
dec la ra tion .”  The  usage o f trad e  m u s t be ju d ic ia l ly  
no ticed  w hen the  p r in c ip a l is n o t disclosed. T h a t 
has been decided in  the  case o f F lee t v. M u rto n  
(L . Rep. 7 Q. B . 126) T here  the  defendants,
M . and W ., f r u i t  b roke rs  in  London , be ing  em 
p loyed by the  p la in tif fs , m erchan ts  in  London , to  
sell fo r  them , gave them  the  fo llo w in g  con tra c t no te  
addressed to  the p la in t i f f s : “  W e  have th is  day 
sold fo r  y o u r  account to  o u r p r in c ip a l ”  so m any 
tons o f ra is ins . (S igned) M . and W ., b rokers . 
I  he defendants’ p r in c ip a l h a v in g  accepted p a rt o f 
the ra is ins  and n o t h a v in g  accepted th e  rest, th e  
p la in tif fs  b ro u g h t an action  on th e  c o n tra c t 
aga inst the defendants, and th e y  sough t to  m ake 
the  defendants p e rsona lly  lia b le  by g iv in g  e v i
dence th a t, in  the  Lo n do n  f r u i t  trade , i f  the  
. r °ke rs  d id  n o t g ive  th e  names o f th e ir  p rin c ip a ls  
in  the  co n tra c t, th e y  w ere  he ld  p e rso n a lly  lia b le , 
a lth o u g h  th e y  con trac ted  as b roke rs  fo r  a p r in 
c ipa l ; and evidence was also g ive n  o f a s im ila r  
custom  in  th e  Lo n do n  co lon ia l m a rke t. T here  i t  
■Was held th a t  the  evidence o f th e  custom  in  the  
same trade  was adm iss ib le, as n o t inco n s is te n t 
^ f t h  th e  w r it te n  co n tra c t, on th e  a u th o r ity  of 
a u m fre y  v. D a le  (7 E . &  B . 266 ; E . B . &  E . 1004), 
and th a t th e  evidence o f a s im ila r  custom  in  the  
co lon ia l m a rke t was adm iss ib le , be ing  evidence in  
a s im ila r  trade  in  the  same place, and as te n d in g  
o co rrobo ra te  th e  evidence o f such a custom  in  

the f r u i t  trade. I n  P a rk e r  v. W in lo w  (7 Q. B . 942), 
w here a m em orandum  fo r a ch a rte r-p a rty  was ex
pressed to  be made “  between P ., o f th e  good sh ip  
” •» and W ., agen t fo r  E . W . and Son,”  to  whom  
ho sh ip  was to  be addressed, i t  was signed b y  W . 

w ith o u t any re s tr ic t io n  : i t  was he ld , th a t W . was 
Personally liab le  as charterer.

Anderson  in  re p ly .— Paice  v. W alke r is d is t in 
gu ishable. Gadd  v. H oughton  is p rec ise ly  s im ila r  
0 th is  case, o n ly  th e re  th e  de fendant s igned “  on 

uccount o f ”  instead  o f “  fo r.”  I n  F lee t v. M u rto n  
he evidence o f custom  was a d m itte d  as no t be ing  
ncons is ten t w ith  th e  w r it te n  c o n tra c t; here  the  

evidence th a t i t  is proposed to  a d m it is inconsis- 
en t  w ith  the  ch a rte r-p a rty . The  correspondence 

cannot be received to  v a ry  the  co n tra c t. [L o rd  
o ler id g e , C .J.— W e cannot exclude the  co rres

pondence, fo r  w h y  does th e  learned  ju d g e  send i t  
E • D o  you  contend th a t the  c h a rte r-p a rty  is n o t 
nected  b y  subsequent correspondence ? The  

question  is, as is g e n e ra lly  th e  case, was the re  evi- 
enee th a t  th e  defendants in te n de d  to  render 
nemselves lia b le  as p rin c ip a ls  P Y o u  app lied  fo r

a n o n su it on th e  g ro u n d  th a t  th e re  was no e v i
dence on th is  p o in t. T he  ju d g e  was r ig h t  in  ove r
r u l in g  the ob je c tio n , i f  the re  was any evidence. 
Y o u  m us t argue th a t  y o u  are e n tit le d  to  a 
n o iis u it  on th e  c h a rte r-p a rty , and a ll su b m itte d  
to  u s .] S ou thw e ll v . B ow d itch  is ve ry  c le a rly  in  
fa v o u r o f m y  con ten tion . [L o rd  Coleridge, C.J. 
— In  eve ry  case c ited  the  p a rtie s  in  one sense 
con trac ted  as agents, th a t  is, in c lu d in g  th e  p r in c i
pals. T he  question  is, w h e th e r th e y  excluded 
them selves, o r w he the r th e  a gen t and p r in c ip a l are 
b o th  liab le , o r, in  o th e r w ords, w h a t is  the e ffect 
o f  th e  words w h ich  m ay  be read as personal to  
them selves P] I n  th e  case o f P o tte r  v . D uffie ld  
(L . Rep. 18 E q . 4) w here  rea l estate was p u t up  
fo r  sale u n d e r p a rtic u la rs  and cond itions  o f sale 
w h ich  d id  n o t d isclose th e  vendor’s name, b u t 
s ta ted  th a t  B . was th e  auctioneer, th e  purchaser 
o f  one o f  th e  lo ts  s igned  a m em orandum  acknow 
le d g in g  h is  purchase, and B . signed a t th e  foot 
o f th is  m em orandum  another, in  these te rm s, 
“ C on firm ed  on  behalf o f vendor, B .”  T he re  i t  
was he ld  th a t the  m em orandum  d id  n o t s u ffi
c ie n tly  show w ho th e  ve n d o r was, and a b i l l  fo r  
specific  pe rfo rm ance o f th e  co n tra c t fo r  sale was 
d ism issed.

L o rd  Coleridge, C.J.—I t  is n o t necessary fo r 
me to  express m y  o p in io n  as to  w h a t o u r ju d g 
m en t w o u ld  have been i f  we had had to  decide 
th is  case upon th e  c h a rte r -p a r ty  alone, fo r  th e  
ch a rte r-p a rty  is  n o t alone. W e have also the  
correspondence. The  evidence and th e  correspon
dence are b o th  set fo r th  and sent to  us b y  the  
learned  C o u n ty  C o u rt judge . H e  expressly  
m en tions th e  le tte rs , no d o u b t fo r  some purpose, 
and th e y  are  in te n de d  to  fo rm  m a te ria ls  fo r 
f ra m in g  o u r ju d g m e n t. W e  are asked fo r  a n o n 
su it, upon  th e  g ro u n d  th a t  the re  is no evidence 
aga inst th e  defendants as p rinc ipa ls , b u t th a t  i t  
appears upon th e  c h a rte r-p a rty  th a t they  were 
o n ly  agents, and are n o t the re fo re  liab le . W e  
cannot doub t, lo o k in g  a t the  w ay th e  case is 
fram ed, th a t  we are in tended  to  lo o k  a t the  co rres
pondence, and the re fo re  i t  is  n o t th e  d ry  con
s tru c t io n  o f the  ch a rte r-p a rty  alone th a t  we have 
to  consider, b u t  the  c h a rte r-p a rty  as exp la ined 
and th ro w n  l ig h t  upon b y  a ll  the  evidence th a t is  
placed before  us. There  is  no case w h ich  is  in  
its e lf conclusive th a t  decides such exp lanation . 
I t  m u s t a lways in  such cases be p la in  th a t  th e  
parties  in  one sense act as agents. T he  question, 
there fore , is n o t w he the r th e y  are agents o r p r in 
cipals, b u t w he ther, th o u g h  agents, th e y  are 
also p rinc ipa ls . I n  an app lica tion  fo r  a n o n su it 
we m u s t lo o k  a t a ll the  evidence. The  evidence 
was tendered to  th e  C o u n ty  C o u rt ju d g e  w ith o u t 
ob jec tion , and  th e  question  th a t we have to  decide 
is , w h e th e r the re  was n o t a b undan t evidence th a t 
the  defendants were owners, and con trac ted  per
sona lly , and were pe rsona lly  liab le . I t  is con
s is ten t w ith  the  s igna tu res th a t th e y  m ig h t  be 
owners. W hen  charged w ith  th e ir  l ia b i l i t y ,  th e ir  
so lic ito rs  do n o t repud ia te  th e ir  l ia b il i t y ,  b u t 
request to  be fu rn ish e d  w ith  p a rt ic u la rs  in  o rder 
th a t  th e y  m ay ascerta in  how  th e  p la in t if fs  m ake 
o u t so la rge  a sum  as 531. 2s. 6d. I n  th e ir  n e x t 
le t te r  the  de fendant’s so lic ito rs  say, th a t, th o u g h  
they  do n o t a d m it th e  l ia b i l i t y  in  respect o f th e  
m a tte rs  nam ed b y  the  p la in tif fs , y e t th e y  are 
w i l l in g  to  take  a ll po rtio n s  o f  the  ca rgo  w h ich  th e  
p la in t if fs  a llege to  be damaged, and to  pay the  

I p la in t if fs  the  cost p rice  fo r th e  same, to g e th e r
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w ith  a ll f re ig h t  and o th e r p ro p e r charges pa id  b y  
them  on th e  same. W h a t is  th is  b u t a d m it t in g  
th e ir  l ia b i l i t y  ? The  o n ly  p o in t th e y  re a lly  question  
is  th e  ex ten t o f th e ir  l ia b il i ty .  O h th a t  g ro u n d , 
the re fo re , w ith o u t g o in g  in to  th e  n u m b e r o f cases 
th a t  were c ite d , we th in k  the re  was a b undan t e v i
dence to  show th a t  the  C o u n ty  C o u rt ju d g e  was 
r ig h t  in  dec id in g  th a t th e  defendants were, in  fac t, 
p a r t  ow ners o f th e  sh ip , and pe rsona lly  liab le . The 
ju d g e  a rr iv e d  a t th a t conclusion, and I  shou ld  have 
done th e  same. _ _

Grove, J .— I  am  o f th e  same op in ion . The  
le tte rs  w ere n o t touched, as to  th e ir  con ten ts, in  
th e  a rg u m e n t o f the  p la in t if f .  The  le tte rs  are 
ve ry  s tron g . M r.  A nde rson  says th e y  are no t 
adm iss ib le , b u t  he cannot w e ll con tend  th a t  
assum ing  th e y  w ere  a d m itte d , th e y  w ere no t 
s tro n g  evidence. T h e y  were a d m itte d , and  the re  
is  n o th in g  to  show th a t  th e y  were ever objected to. 
B u t,  m oreover, th e  le tte rs  are evidence, fo r, as i t  
was n o t c lear on th e  c h a rte r-p a rty  in  w h a t capacity  
th e  de fendants, M essrs. H a l l  and Co., w ere ac ting , 
i t  became m ate ria l to  show w h e th e r th e y  were 
a c tin g  fo r  them selves o r o the rs  ; and even i f  th e y  
were a c tin g  fo r o thers , th e re  is n o th in g  to  p re ve n t 
th e ir  ta k in g  th e ir  p r in c ip a l’s l ia b il i t y ,  as in  the  
case o f a del credere agent. M oreover, we cou ld  
n o t be sure th a t  the re  was n o t some evidence of 
trad e  custom s, and the re fo re  we th in k  th a t  the  
le tte rs  were p ro p e r ly  read, and were c lea rly  e v i
dence to  s u p p o rt th e  decision. T he y  have been 
sent u p  to  us stam ped w ith  th e  C o u n ty  C o u rt 
stam p, and are c le a r ly  in te n d e d  as evidence to  
assist in  f ra m in g  o u r ju d g m e n t. W e  th in k ,  the re 
fo re , th a t there  is  no evidence a t a ll to  s u p p o rt a 
n o n su it. A ppea l dismissed w ith  costs.

S o lic ito rs  fo r  th e  appellants, O liver, B o tte re ll, 
an d  Boche, N ew castle -upon-T yne  and London .

S o lic ito rs  fo r th e  respondents, E . D oyle  and 
E dw ards , fo r  T a yn to n  and Son, G loucester.

T hu rsday , N ov. 22, 1877.
(Before  Grove and Lindley, JJ.)

De Garteig v. The Mersey Docks and Harbour 
Board.

Dock rates  —  Vessel t ra d in g  in w a rd s  —  Vessel 
a r r iv in g  in  ba lla s t— Colourable cargo— Mersey 
Docks Acts C onso lida tion  A ct (21 8f 22 V ict.c . 92), 
s. 230.

A n  A c t o f  P a r lia m e n t p ro v id e d  th a t a vessel tra d in g  
in w a rd s  to the P o r t o f  L iv e rp o o l should p a y  dock 
rates, accord ing  to a f ix e d  scale, p ropo rtioned  to 
the distance o f  the p o r t  f ro m  w h ich  she was 
tra d in g , and tha t a  vessel a r r iv in g  in  ballast, but 
t ra d in g  ou tw ards, should p a y  in  p ropo rtion  to 
the distance o f  the p o r t  to w h ich  she was 
tra d in g . A  vessel th a t had discharged her cargo 
a t a p o rt in  E n g la n d  a n d  taken on board ba llas t 
being about to s a il to L ive rp o o l f o r  the purpose 
o f loa d in g  a cargo f o r  the West In d ie s , took^ on 
board a  bale o f  cotton an d  a fe w  other artic les  
a d m itte d ly  in  order th a t she m ig h t p a y  dock 
rates as a vessel tra d in g  in w a rd s  f r o m  the po rt 
where she took on board such a rtic les, a n d  no t as 
a  vessel a r r iv in g  in  ballast.

H e ld , th a t she was a vessel a r r iv in g  in  ba llas t w ith in  
the m ean ing  o f  the Act.

Special case.
1. T h e  p la in t i f f  is a n a tiv e  o f  th e  k in g d o m  o f

S pa in , and is  th e  m aste r o f th e  ba rque  Esme
ra ld a .

2. T he  E sm era lda  is  a barque o f o2o tons 
re g is te r, and capable o f c a rry in g , when fu l ly  
loaded, 340 tons o f cargo. She a rr ive d  a t L iv e r 
pool fro m  F lee tw ood, and entered th e  docks on 
the  2 9 th  Jan. 1877, h a v in g  th e  fo llo w in g  goods on 
board, fo r  w h ich  b ills  o f la d in g  had been s igned b y  
th e  p la in t if f  as m aste r o f th e  s h ip ; th re e  pieces ot 
canvas, one b a rre l o f beer, tw o  ba rre ls  of potatoes, 
and one bale o f  co tton . T he  said goods were 
placed on board, and th e  said b il ls  o f la d in g  were 
signed as aforesaid, in  o rde r th a t  th e  said barque 
m ig h t  be trea te d  as a vessel tra d in g  in w a rds , and 
n o t a vessel a r r iv in g  in  ba lla s t w ith in  th e  m ean ing  
o f the  230 th  section o f th e  M ersey D o ck  A c ts  C on
so lida tion  A c t  1858.

3. W h e n  th e  said vessel entered th e  docks in  
the  p o rt o f L iv e rp o o l, she had on board  42 tons o f 
ba llas t, w h ich  she had  ta ke n  in  a t G alveston, 
w here  she loaded a cargo  co n s is tin g  o f co tton, 
w h ich  was d ischarged  and de live red  a t F lee t- 
wood. N o  fu r th e r  b a lla s t was ta ke n  in  a t F lee t- 
wood.

4. W h ile  a t F leetw ood, th e  vessel was chartered 
fo r  a voyage fro m  L iv e rp o o l w ith  cargo to  be 
the re  ta ke n  on  board  fo r  P u e rto  R ico  in  th e  W e s t
Ind ies .

5. F lee tw ood  was the  m os t d is ta n t o f a ll the  
p o rts  fro m  w h ich  th e  said vessel had sailed to  
L iv e rp o o l since h e r a r r iv a l in  the B r it is h  Is les.

6. T he  E sm e ra ld a  loaded a t L iv e rp o o l a f u l l  and 
com ple te  cargo, co n s is tin g  o f 508 tons w e ig h t and 
m easurem ent w ith  w h ic h  she sailed fro m  L iv e r 
pool fo r P u e rto  B ico .

7. B y  the  A c t  o f P a rlia m e n t (21 &  22 Y ic t .  c. 92), 
s. 230, i t  is  enacted w ith  respect to  the  dock to n 
nage rates on vessels e n te r in g  in to  o r  le a v in g  the 
docks as fo llo w s :
All vessels entering into or leaving the docks shall be 

liable according to the tonnage burden thereof, to pay to 
the board the rates hereinafter called the Dock Tonnage 
Rates mentioned in Schedule B. to this Act annexed, 
according to the several and respective classes oi 
voyages described in such schedule, that is to say. to or 
from the port of Liverpool, from or to any parts or places 
in such schedule mentioned, and such rates shall be paia 
to the board by the masters or owners of suoh vessels, 
and shall be charged as follows :
Vessels trading inwards shall he liable to the rates 

payable in respect of the most distant of all the ports 
from which such vessel shall have traded to Liverpool. 
Vessels arriving in ballast, but trading outwards, and 
also vessels built within the port of Liverpool or trading 
outwards shall be liable to the rates payable in respect 
of the most distant of all the ports to which they shall 
trade outwards, and vessels built within the saia 
port on first trading outwards, shall be liable to on 
moiety only of such rates, but shall thereafter pay tun

Vessels arriving in ballast and departing in ballast 
from the said port shall be liable to one moiety of the 
rates payable to the most distant of all ports for whic 
such vessels shall clear out or depart. „
One arrival with one departure of a vessel shall 

considered as one voyage, whether such vessel shall have 
traded both inwards and outwards, or arrived or departeu 
in ballast, and without regard to any intermediate porm 
between which she may have traded whilst absent I r o n ,  
Liverpool, but such vessel shall be liable to the ra 
payable in respect of the most distant of all the ports 
which such vessels shall have traded. Vessels arnvi I» 
in ballast and trading outwards, and vessels built m 
port of Liverpool and trading outwards, and having P 
the rates payable on such trading outwards, shall * 
wards, on trading inwards, be liable to the rates pay a 
on vessels trading inwards.
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8. The fo llo w in g  is  a copy o f  schedule B . re 
fe rre d  to  in  th e  said section.

[S chedu le  B . here set o u t.]
9. A f te r  the  passing o f th e  sa id  A c t  th e  rates 

in  th e  to ll,  schedule B . classes, have been le g a lly  
a lte re d , and a t th e  t im e  th e  E sm era lda  sailed fro m  
F lee tw ood  the  dock tonnage  rates payable under 
classes 1 and 7 (w h ich  alone a ffe c t th e  present 
case) were a t th e  ra te  of 2f- o f a penny pe r ton , 
and Is . 6d. pe r to n  respective ly .

10. T he  defendants in s is t in g  th a t  th e  E sm era lda  
was n o t a vessel t ra d in g  in w a rds  w ith in  the 
m ean ing  o f the  230th  section of th e  above-m en
tio n e d  A c t,  b u t  was a vessel a r r iv in g  in  ba llas t, 
dem anded Is . 6d. pe r ton  on h e r reg is te red  tonnage 
bu rden  as dock tonnage rates under class 6 o f 
Bchedule B .

11. T he  p la in t if f  in s is ted  th a t th e  E sm era lda  
was a vessel tra d in g  inw ards, and th a t she was 
o n ly  lia b le  to  pay dock tonnage rates on he r 
reg is te red  tonnage board a t the  ra te  o f 2-f o f  a 
penny pe r to n  u n d e r class 1 o f schedule B .

12. The plaintiff was compelled to pay, and did 
pay, under protest, the said rate of Is. 6d. de
manded, in order to obtain her clearance.

13. I f  the  dock tonnage ra tes were payable by  
th e  E sm e ra ld a  as a vessel a r r iv in g  in  ba llas t, b u t 
tra d in g  ou tw ards, the  c la im  o f th e  defendants was 
r i g h t ; i f  as a vessel tra d in g  inw a rds , th e  con
te n tio n  o f th e  p la in t if f  was r ig h t .

14. The  d ifference between th e  am oun t c la im ed 
by th e  defendants and th e  a m o u n t a d m itte d  by 
th e  p la in t if f  is 20f. 10s. lOd.

15. T he  c o u rt is to  have the  pow er to  d ra w  in 
ferences o f fac t fro m  th e  m a tte rs  s ta ted  in  the  
case.

16. T he  question fo r  the  op in io n  o f th e  c o u rt is, 
w h e th e r th e  said barque, on e n te r in g  th e  docks, 
was a vessel tra d in g  in w a rds  o r a vessel a r r iv in g  
in  ba llas t w ith in  th e  m ean ing  of th e  230th 
section o f  th e  M ersey D o c k  A c ts  C onso lida tion  
A c t  1858.

17. I f  th e  c o u rt sha ll be o f op in io n  th a t the 
dock tonnage ra tes o u g h t to  have been pa id  by  
the  p la in t if f  in  respect o f the  vessel as t ra d in g  in 
w ards, ju d g m e n t to  be entered fo r  the  p la in t if f  
lo r  the  said sum  o f 201. 10». 10d., w ith  costs.

18. I f  th e  c o u rt sha ll be o f op in ion  th a t  
the dock tonnage ra tes  o u g h t to  have been 
pa id  by  th e  p la in t if f  in  respect o f th e  vessel as 
a r r iv in g  in  ba llas t, b u t tra d in g  ou tw ards, ju d g 
m en t to  be entered fo r  th e  defendant, w ith  
costs.

C rom pton  (w ith  h im  H ersché ll, Q.C.) fo r  the 
P la in tiff.—- I t  is su ffic ie n t to  come w ith in  th e  
w ords o f th e  sta tu te . I t  is fo r  th e  defendants to  
m ake o u t th a t  th is  was a vessel a r r iv in g  in  ba llast. 
Ih e  c o u rt can d ra w  no lin e  between one bale of 
je t to n  and a hundred . H e  c ited  G eldard  v . 
^dadstone (11 E ast, 675); and rem a rks  of L o rd  
C airns in  P a rtin g to n  v. The A tto rney-G enera l 
(L . Rep. 4 E . &  I .  A p p . 100, 122).

S hand  (w ith  h im  B e n ja m in , Q .C.). fo r  th e  
defendants, was n o t ca lled upon  to  argue.

G r o v e , J .— I  am  of op in ion  th a t o u r ju d g m e n t 
m u s t be fo r  the  defendants, even accep ting  th e  
m’g n m e n t fo r  th e  p la in t if f  to  the  fu lle s t ex ten t.

he words o f th e  A c t  a re : “ Vessels tra d in g  in 
wards sh a ll be lia b le  to  th e  ra te s  payable in  
A spect o f the  m ost d is ta n t o f a ll th e  po rts  fro m  
" ’h ich  such vessels sha ll have trad e d  to  L ive rp o o l. 1

[C .P . D iv .

Vessels a r r iv in g  in  b a lla s t b u t  t ra d in g  ou tw ards 
. . . sha ll be lia b le  to  the rates payable in  respect 
o f the  m os t d is ta n t o f a ll the  po rts  to  w h ich  th e y  
sha ll trade  o u tw a rds .”  T he  w ho le  question hero 
is  th e  c o n tra d is tin c tio n  between “  vessels t ra d in g  
inw a rds  ”  and “  vessels a r r iv in g  in  ba llas t b u t 
tra d in g  ou tw ards ; ”  and w h a t we have to  decide 
is to  w h ich  o f these tw o  classes, on th e  facts set 
o u t in  the  case, th e  vessel in  question  belonged. 
I t  appears to  m e th a t  she belonged to  th e  la t te r  
class. She had d ischarged  h e r cargo a t F le e t-  
wood, and was in  b a lla s t; b u t, in  o rde r th a t she 
m ig h t  pay to l l  a t a low e r ra te  on e n te r in g  the  
docks a t L ive rp o o l, she to o k  on board th ree  pieces 
o f canvas, one b a rre l o f beer in  bo ttles , tw o  
ba rre ls  o f potatoes, and one bale o f co tton . The  
case exp ress ly  finds th a t these goods were placed 
on board in  o rd e r th a t she m ig h t be trea ted  as a 
vessel t ra d in g  inw ards, and n o t a vessel a r r iv in g  
in  ba llas t. I t  the re fo re  negatives th e ir  h a v in g  
been taken  on board  in  th e  bond jid e  course o f 
trade  fo r th e  purpose o f ea rn in g  th e  fre ig h t. 
H o w  then  can she be said to  be a vessel tra d in g  
inw a rds  P I  m u s t read the  second pa rag raph  o f 
th e  case as s ta tin g  the  o n ly  reason fo r  ta k in g  the  
goods on b o a rd ; and, so do ing , in  m y  ju d g m e n t 
th e  case re a lly  finds  th e  p la in t i f f  o u t o f co u rt. 
Cases m ig h t arise  w here the re  was a t once a bond 
f id e  desire to  earn fre ig h t ,  and also to  be lia b le  
fo r  the  low e r d u ty  on ly  ; cases o f m ixed  m otive , 
w here n e ith e r reason b y  its e lf w ou ld  be su ffic ie n t 
to  induce  a m an to  take  goods on board, b u t 
w here the  tw o  to g e th e r are su ffic ien t. B u t th a t  
w ou ld  be a d iffe re n t case to  the  p resent. L o o k in g  
a t p a rag raph  2 o f th e  case, and u s in g  the  pow er 
to  d ra w  inferences o f fact, i t  appears to  me th a t  
th is  vessel had a ll the  a ttr ib u te s  o f a vessel 
a r r iv in g  in  ba llast, and none o f those o f a vessel 
tra d in g  inw ards.

Lindley, J .— I  am o f the  same op in ion . I t  
appears to  me th e  o n ly  question we have to  con
s ide r is in to  w h ich  o f the  tw o  classes th is  p a rt ic u la r  
vessel comes. Is  she m ore c o rre c tly  described, 
under the  c ircum stances set o u t in  th e  case, as a 
vessel tra d in g  inw a rds  o r  as a vessel a r r iv in g  in  
ba llast ? W h e n  w e look a t  th e  facts, I  th in k  i t  
w o u ld  be im possib le  fo r us, o r fo r  any one, to  d oub t 
th a t the  la tte r  is the  co rre c t descrip tion . I  do 
n o t w ish  to  say a n y th in g  about evad ing  A c ts  o f 
P a r lia m e n t; b u t A c ts  o f P a r lia m e n t, w h e th e r 
fisca l o r no t, m u s t be reasonably construed , so as 
to  g iv e  some e ffec t to  th e ir  p rov is ions. The  
question  here is, w h a t was th e  tru e  characte r of 
tn is  vessel, and  the  question  o f in te n tio n  is  o n ly  
im p o r ta n t as th ro w in g  l ig h t  upon th a t. The  tru e  
characte r o f th is  vessel was th a t  of a vessel 
a r r iv in g  in  ba llas t and tra d in g  ou tw ards, as d is 
tin g u is h e d  fro m  a vessel tra d in g  inw ards.

Judgm ent f o r  the defendant w ith  costs. 
S o lic ito rs  fo r th e  p la in t if f ,  Stone and F letcher, 

L ive rp o o l.
S o lic ito r  fo r  th e  defendants, A . T . Squarey.

M onday, A p r i l  30.

'The Omoa and Cleland Coal and Iron 
Company v . Huntley.

C harte r - p a rty  —  C onstruction  —  L ia b i l i t y  to 
charterers f o r  negligence o f  crew.

The p la in t if fs  were charterers o f  a  steamer belong
in g  to the defendant under a  cha rte r-p a rty  by  
w hich the defendant was to a p p o in t a n d  m a in -
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ta in  the ship w ith  a  f u l l  crew, w h ils t the p la in 
tiffs  were to f in d  coals and to have the use o f  the 
ship f o r  the purposes o f  tra d in g  between ce rta in  
p o rts :

H e ld , th a t the defendant was responsible f o r  the 
negligence o f  the crew.

T h e  fo llo w in g  special case was s ta ted  fo r  the  
op in io n  o f th e  c o u rt p u rsu a n t to  an o rde r of 
H u d d le s ton , B ., in  chambers.

T he  p la in t if fs  w ere the  cha rte re rs , and th e  de
fe n d a n t the  ow ne r o f th e  Vesper steam ship. The  
c h a rte r-p a rty  was (so fa r  as m a te r ia l to  th is  case) 
as h e re in a fte r set out.

T he  vessel sa iled fro m  G lasgow  fo r  D u n k ir k  
w ith  coals. I n  th e  course o f th e  voyage she was 
to ta lly  los t. F o r  th e  purposes o f th is  case, b u t 
n o t o therw ise , i t  was assumed th a t  th e  loss was 
occasioned b y  the  neg ligence  o f th e  m aste r and 
crew , and n o t b y  any excepted p e ril. I t  was 
a d m itte d  th a t  th e  m aste r and  crew  w ere appoin ted  
and pa id  b y  th e  sh ip-ow ners.

T he  p la in t if fs  contended th a t  the  m aste r and 
crew  o f th e  vessel were the  servants o f  th e  defen
d an t, w ho was lia b le  fo r  th e  loss caused by th e ir  
negligence.

T he  de fendan t contended th a t  th e y  w ere n o t so, 
and th a t he was n o t lia b le  fo r  th e ir  neg ligence.

T he  question  fo r  th e  op in io n  o f th e  c o u rt was, 
w h ic h  o f th e  tw o  con ten tions  was correct.

T he  c h a rte r-p a rty  was as fo llo w s :
I t  is this day mutually agreed between Mr. W . H . 

Durie, agent for owners of the good steam ship or vessel 
called the Vesper, . . . and the Omoa and Cleland 
Iron Coal Company, of Glasgow, charterers of the said 
steamer:

Witnesseth that the said vessel or-steamer, being tight, 
staunch and strong, and in every way fitted for the 
voyage or service, and so maintained by owners with a 
full complement of officers, seamen, engineers, and fire
men, adapted to a steamer of her class, shall be placed 
under the direction of the said charterer or merchant, 
or his assigns, to be by him or them employed for the 
conveyance of lawful merchandise passengers, as 
follows—between ports in the United Kingdom and the 
Continent, Baltic and the Black Sea being excluded 
between 1st Sept, and 1st March, as may be ordered by 
the charterers, the cargoes to be laden or discharged in 
any dock or other safe place the charterers may order.

The said steamer is let for the sole use of the said 
charterers and for their benefit for the space of six 
months; with option of twelve calendar months at char
terers’ option, commencing from the vessel’s being 
ready at Grangemouth, N .B ., to be at the disposal of the 
charterers.

The charterers to have the whole reach of the vessel s 
holds and usual places of loading, including passengers’ 
accommodation, if  any, sufficient room being reserved to 
the owners for the crew, necessary tackle, apparel, and 
furniture of the said vessel, and she is not to be required 
to load more than she can reasonably stow and carry 
over and above her taokle, provisions, stores, and fuel.

The oaptain shall use all and every despatch possible in 
prosecuting the voyages, and the crew are to render all 
oustomary assistance in loading and discharging.

The captain to sign bills of lading as presented with
out prejudice to this charter-party, to follow the in
structions of the charterers, or their assigns or con
signees as regards loading, discharging, and departure.

The coals for the steam-engines shall be supplied by 
and at the cost of the charterers, as also all port and 
dock charges, pilotage, and extra labourage that may 
he required in addition to the crew for loading and 
discharging, the owners finding all ship’s stores, paying 
crew’s wages, and necessary stores for the engine-room, 
that is oil, tallow, and waste, also dunnage, and insurance 
on ship. _ , ,

The freight for the hire of the said steamer shall be 
as follows, v ide lice t: Four hundred and ten pounds per 
month payable in advance monthly, until the vessel is

again returned by the charterers, he or they having 
previously given not less than fourteen days’ notice.

That in the event of loss of time by deficiency of men, 
collision, want of stores, breakdown of engines or 
machinery, or the vessel becomes incapable of steaming 
for more than twenty-four running hours, payment ot 
hire to cease until such time as she is again in an 
efficient state to resume her voyage. . . . Should the 
vessel from breakdown of engines put into any other 
ports than those to which she is bound, the port charges 
pilotages, &o., at those ports to be borne by the owners.

The owners to have a lien upon all freight and cargo 
for arrears of hire. The charterers to have a lien upon 
the ship for the monthly freight paid in advance. And 
in the event of the said hire not being paid as above, the 
owners to have the liberty of terminating this charter- 
party, but still holding the charterers liable for the said 
Lire. ,

The vessel to be delivered up to the owners on the 
termination of this charter-party at Clyde or Forth. AU 
derelicts and salvages for owner’s and charterers equal 
benefit.

The captain to furnish the charterers, their agent, or 
supercargo when required, a true daily copy of log, and 
to take every advantage of wind by using sails with a 
view to economize the expenditure of coals, &o.

B u tt,  Q.G. and J. G. M athew  fo r th e  p la in tiffs . 
— I n  Laugher v . P o in te r  (6 B . &  0 . 547), a t page 
554, L itt le d a le , J., says, “  I f  a m an is  th e  ow ner 
o f a sh ip , he h im s e lf appo in ts  th e  m aste r, and he 
desires th e  m aste r to  ap p o in t and select the  crew , 
th e  crew  th u s  become appo in ted  b y  th e  ow ner, and 
are b is  servants fo r  th e  m anagem ent and go ve rn 
m en t o f th e  sh ip ,”  and he is lia b le  fo r th e ir  
d e fa u lt. A g a in , a t  page 578, A b b o tt, C. J . suggests 
th e  v e ry  case o f a sh ip  h ire d  and charte red  fo r  a 
voyage, and rem arks  th a t  “  M an y  accidents 
have occurred  fro m  th e  n e g lig e n t m anagem ent 
o f  such vessels, and m any actions have been 
b ro u g h t aga ins t th e ir  ow ners, b u t  I  a,m not 
aw are th a t any has ever been b ro u g h t aga inst the 
cha rte re r, th o u g h  he is to  some purposes the 
dom inus p ro  tempore, & c. F le tcher v. B ra d d ick  
(N . B . 2 Bos. &  P . 182) was a s tron g e r case; the 
ow ner o f a sh ip , charte red  and com m anded b y  an 
o ffice r p u t  on board by th e  G overnm ent, was bel 
liab le . I n  Q uarm an  v. B u rn e tt  (6 M . &  W . 49->) 
th e  person w ho supp lied  the  horses and the  d r iv e r  
was held liab le  fo r  th e  n e g lig e n t d r iv in g .  1» 
Schuster v. M 'K e lla r  (7  E . &  B . 704) th e  m arg in a l 
note suggests th a t  the  sh ipow ne r is  lia b le  fo r the 
m isca rriage  o f goods, a lth o u g h  he has chartere  
h is  sh ip . T h e y  also c ited,

Fenton v. D ublin  Steam Packet Company, 8 A. &
835 :

Russell v. Niemann, 17 C. B ., N . S., 163.
H trs c lie ll,  Q.C. and J . Edge fo r the de fen d a n t.-^  

B ourke  v. W hite  Moss C o llie ry  Company (L .  Hep.
C. P. D iv . 208), decides th a t, 'a lth o u g h  the  owner» 
o f a m ine  em ployed th e  eng ineer whose negh 
genee caused th e  accident, y e t th e y  w ere  n o t liab le  
because the  eng ineer was u n d e r the  orders o 
th e ir  co n trac to r. C o lv in  v . N ew berry  (1 01. &  ’
283) is d ire c t ly  in  po in t. L o rd  T en te rden  th e r 
says, a t page 297 : “  T w o  p ropos itions  o f law  ar 
c lear . . .  th e  f ir s t  is , th a t in  th e  common 
case o f goods sh ipped on board  a vessel . • ’
th e  sh ippe r has a r ig h t  to  m a in ta in  an actio  
aga ins t th e  ow ner o£ the  sh ip  ; th e  o th e r . • *
th a t  i f  the  ow ne r cha rte rs  th a t  sh ip  to  anot c 

a lth o u g h  he p rov ides th e  m aste r, cre> > 
&c. . . . th e  action  can o n ly  be brough^
aga ins t th e  person to  w hom  the  absolute 
has charte red  th e  sh ip , and w ho is  considered 1 
ow ner p ro  tempore, & c.” : (Sandem ann  v . ScW ’ 
L .  Rep. 2 Q. B. 86.) T he  ow ner o f a ch a rte re r
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sh ip  has no lie n  fo r th e  s tip u la te d  h ire  H u tto n  v. 
B ragg , 7 T a u n t. 1 4 . )  [ D e n m a n , J . re fe rre d  to  
Sack v. F o rd  (32 L . J. 12, 0 . P .) ]

B u tt, Q.C., in  re p ly .— In  case o f a co llis ion  the 
owners are liab le . [ L i n d l e y , J .— A re  the owners 
liab le  i f  th e y  su p p ly  a com peten t sh ip  and c rew ? ] 
T he y  m u s t do m ore. T hey m us t n o t on ly  nav ig a te  
th e  sh ip  fro m  place to  place, and c a rry  the  goods 
shipped b y  the  cha rte re rs , b u t th e y  are also lia b le  
fo r  the  negligence o f the  crew .

D e n m a n , J .— I  am o f op in io n  th a t ou r j  udgm ent 
m u s t be fo r  th e  p la in tif fs . The  question  before us 
tu rn s  upon the co n s tru c tio n  o f  th e  c h a rte r-p a rty  
entered in to  by  the  p la in t if f  and defendant. I n  sup 
p o rt of cons tru c tio n  p u t fo rw a rd  by  the defendant, 
M r. P lersche ll advanced tw o  p ropo s itio n s : f irs t, th a t 
the  m aste r and crew  were not, upon a tru e  con
s tru c tio n  of the  c h a rte r-p a rty , the  servants of the 
de fendan t; and, secondly, th a t  i f  they  were so 
in  a ce rta in  sense, th e y  were n o t so in  such a 
m anner as to  m ake h im  liab le  fo r th e ir  negligence, 
because th e  co n tra c t o n ly  re q u ire d  th e  ow ner to  
p rov ide  a com petent m aste r ar.d crew , and there  
was no evidence th a t  they were n o t com petent 
persons. On th e  f ir s t  p o in t, the  cases c ite d  by 
M r. B u t t  established th a t, u n d e r a ch a rte r-p a rty  
lik e  th e  present one, th e  m aster and crew  could, 
and p rob a b ly  w ou ld , be th e  servants o f the  defen
dan t as aga inst th ird  p a rt ie s : and fro m  them  he 
argued th a t in  th is  ease th e y  were h is servants, 
as between p la in t if f  and h im . On th a t, as on the 
second p o in t, we m us t see w ha t is the  tru e  con
s tru c tio n  o f the  ch a rte r-p a rty , and w h e th e r i t  
conta ins any w ords t re a t in g  o r re g u la tin g  the 
l ia b il i ty  o f th e  defendant. T he  docum ent con
tem p la tes th a t, so fa r  as th e  n a v ig a tio n  o f 
the sh ip  is concerned, she shou ld  be u n d e r the 
co n tro l o f the ow ner fo r the  purpose o f enabling  
h im  to  ca rry  o u t h is con trac t. I t  is p rov ided  th a t 
the Vesper “  sha ll be placed under th e  d ire c tio n  ”  
° f  the  p la in tif fs . A t  f ir s t  s ig h t th is  clause appears 
to  fa v o u r the  con ten tion  o f the  defendant, fo r  i t  
Reems to  im p ly  th a t the  p la in t if fs  were to  have the 
sole co n tro l o f th e  vesse l; bu t, on fu r th e r  con- 
81dera tion , i t  is  ev iden t th a t  th e  clause m ere ly  em 
powers the  p la in t if fs  to  de te rm ine  when she is to  
sail and between w h a t po rts  she is to  trade. S ub
sequent clauses p rov ide  th a t p a rt o f the vessel is 
to  be reserved to  the  owners fo r th e  crew , th a t the 
°ap ta in  is  to  use a ll despatch, th a t  the  crew  are to  
r ender cus tom ary  assistance, th a t  th e  cap ta in  is to  
S1gn  b ills  o f la d in g , th a t coals are to  be p rov ided  at 
ch a rte re r’s expense, and th a t th e  cap ta in  is to  fn r-  
^ 's h  th e  cha rte re rs  w ith  a copy o f th e  log, and to  
take every advantage o f w ind by u s in g  sails. These 
Provisions are n o t cons is tent w ith  th e  con ten tions 
ot the defendant, th a t th e  n a v ig a tion  o f the  sh ip  
J''88 under the  co n tro l o f th e  p la in t if fs  ; i f  the  crew  
“ ad been th e  p la in tif fs  servants, such s tip u la tio n s  
^ ° u ld  have been useless. The clause as to  the  
de live ry  up o f the  sh ip  m ere ly  means th a t  the  
charterers are to  re lin q u is h  such co n tro l as th e y  
lad a t th e  end o f th e  ch a rte r-p a rty . T aken  a lto 

gether, th e  tru e  ba rga in  was, th a t  the  owners were 
t0  supp ly  a vessel and her crew  fo r  h ire  ; th a t the  
crew were to  naviga te  h e r fro m  place to  place as 

Je cha rte re rs  shou ld  d ire c t ;  w h ils t  the  charterers 
w cre to  name the  d ii'ec tion  in  w h ich  she was to  
Sa’b b u t n o t to  in te rfe re  in  the m anagem ent. The 
cases c ited  by  the  p la in t if fs ’ counsel estab lish  th a t 
de m aster and crew  are in  re la tio n  to  th ird  parties, 
dc servants o f the  defendant, and hence I  m ust

[ A d m .

h o ld  th e m  to  be such servan ts as between th e  
p la in t if fs  and th e  defendant.

A s  to  the  second p o in t, a person w ho con trac ts  
to  p ro v id e  w o rkm e n  o r seamen fo r  a specific u n d e r
ta k in g , is  bound to  m ake good any in ju r y  w h ich  
th e  o th e r c o n tra c tin g  p a rty  sustains by th e ir  n e g li
gence. H ere , i f  th e  p la in tiffs  have susta ined in ju r y  
by the  neg ligence o f the  de fendan t’s crew , the  de
fe n da n t is liable.

L i n d l e y , J .— I  am o f the  same op in ion .
The a u th o rit ie s  do n o t e n lig h te n  us m u c h ; 

th e y  o n ly  re fe r us to  th e  c h a rte r-p a rty  itse lf. 
W h a t, th e n , as between th e  pa rties , was the  
o b lig a tio n  o f the  ow ners as to  th e  n a v ig a tio n  
o f th e  vessel ? M r.  H e rsch e ll says th a t  a ll th e  
de fendant was bound to  do was to  p ro v id e  a com 
p e te n t sh ip  and crew . I f  th a t is  th e  m easure o f 
h is  o b lig a tio n , then  he m u s t succeed; b u t w hen 
the  c h a rte r -p a r ty  is looked  a t— and th e  closer i t  is 
looked a t th e  b e tte r  i t  w i l l  appear— th e  l ia b il i ty  o f 
the  owners is  m ore  extensive. I n  o rde r to  u n d e r
stand its  ex ten t, consider, f ir s t ,  w h a t pow er had 
th e  cha rte re rs  ? T hey h ire d  a sh ip  fo r a tim e  fo r  
a ce rta in  purpose, and the m aste r and crew  were to  
obey ce rta in  o rders  g iven  by them . These o rders  
m ig h t  be o f tw o  k in d s  : f irs t ,  as to  th e  a p p o in t
m en t, conduct, and p a ym e n t o f th e  m aste r and 
c rew  ; and secondly, as to  loa d in g  and sa ilin g  of 
the  sh ip . The  de fendant had n o th in g  to  do w ith  
th e  fo rm e r; b u t cou ld  o n ly  d ire c t w here the  vessel 
was to  go and w ith  w h a t she was to  be laden. I t  
appears to  me p la in  npon th e  c h a rte r-p a rty  th a t, 
except fo r these specified ob jects, th e  cap ta in  and 
crew  were to  rem a in  under the  c o n tro l o f th e  de
fendant, and the  de fendan t rem ained in  a l l  respect 
accountable fo r  th e  m anner in  w h ich  th e  vessel 
m ig h t be naviga ted . I  th in k  th a t th e  owners 
com in g  u n d e r the  o b lig a tio n  to  nav ig a te  th e  steamer 
by  th e ir  ow n crew , were responsib le  fo r  the  n e g li
gence o f th a t c rew . T he  o rd in a ry  re s p o n s ib ility  
of a m aster fo r  the neg ligence  o f  h is servants is 
n o t in  any w ay lim ite d  o r c u t down by th e  ch a rte r- 
p a rty . Judgm ent f o r  the p la in tiffs .

S o lic ito rs  fo r  th e  p la in tif fs , W altons, B ubb, and 
W alton.

S o lic ito rs  fo r th e  defendant, Sham , Crossman, 
and Crossman,

A D M IR A L T Y  D IV IS IO N .
R eported  by J .  1 \  A s p in a l i. and F .  W . R a ik e s , Esqrs., 

B arristers-a t-Law .

(Before S ir  R .  P b i l l i m o r e .)

S a tu rd a y , Nov. 3 , 1 8 7 7 .

T h e  H a n n a .

Salvage— V alue— A ffid a v it o f  va lue— Evidence—  
P ractice .

Where, in  a  salvage action, defendants have f i le d  
affidav its  o f  va lue o f  th e ir  ship, fre ig h t ,  and  cargo, 
w h ich  values have been accepted and  agreed to 
by the p la in tif fs , the defendants w i l l  no t be 
allow ed a t the hearing  to give evidence to de
crease the values.

T h i s  was an action  o f salvage b ro u g h t i n  rem  on 
beha lf o f th e  owners, m asters, and crews o f the  
fis h in g  smacks E sm era lda , Gertrude, and Leader, 
to  recover rew ard  fo r  services rendered  to  the  
Sweedish barque H anna .

The H a n n a , w h ils t  on a voyage fro m  Sweden to  
H u ll,  and a cargo o f deals and iro n , came in to  
co llis io n  w ith  ano the r vessel, was v e ry  m uch 
damaged, and was le f t  w a te rlogged  and helpless

T h e  H a n n a .
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The Annandale. [Adm.A dm .]

in  th e  N o r th  Sea, abou t s ix teen  m iles fro m  F la m - 
bo ro ’ H e a d ; she was th e re  found  b y  the  th ree  
f is h in g  smacks, w h ich  succeeded in  to w in g  he r 
to  w ith in  fo u rte e n  m iles o f th e  T yne . T here  a 
tu g  was engaged by th e  sm acks, w h ich  tow ed  the 
H a n n a  in to  S h ie lds. T he  action  h a v in g  been 
commenced, th e  defendants, in  accordance w ith  
th e  p ractice  o f th e  cou rt, about th e  16 th  Jan. 1877, 
file d  a ffid av its  o f va lue, b y  w h ich  i t  appeared th a t 
th e  va lue  o f  th e  sh ip  as salved was 725L ; the 
va lue  o f th e  wood cargo as salved 12801; and the 
va lue  o f th e  iro n  cargo as salved 4501; m ak ing  
th e  to ta l va lue o f sh ip , cargo, and  fre ig h t 24551 

The p la in t if fs  adopted these values in  th e ir  
s ta tem en t o f c la im , and th e  defendants in  th e ir  
s ta tem en t o f defence d id  n o t deny the  va lue as 
sta ted, and tendered 3301, w h ich  a t th e  he a rin g  
was increased to  3601, to  cover life  salvage.

O n the  cause co m ing  on to  be heard,
B u tt,  Q.C. ( W . G. F . P h ill im o re  w ith  h im ), fo r 

th e  defendants, tendered  evidence to  show th a t  the 
va lue  o f th e  wood cargo had tu rn e d  o u t v e ry  
m uch  less th a n  th a t  a t w h ich  the a ffid a v it o f va lue 
file d  b y  the  defendants had p u t i t ,  and desired  to  
Bbow th a t th is  fa c t had been com m unica ted  to  the  
p la in t if fs  as soon as possib le  a fte r th e  sale o f 
ca rgo  b y  auc tion , th e  sale ta k in g  place a t the  end 
o f M a rch , and th e  de fendan ts ’ s o lic ito r  h a v in g  
w r it te n  to  th e  p la in t if fs ’ so lic ito rs  on A p r i l  17 th, 
s ta tin g  th e  d iffe rence in  value. H e  m entioned  

The James Armstrong, 3 Asp. Mar. Law Cas. 46 ;
L. Rep. 4 A. & E. 380 ; 33L. T. Rep. N . S. 390. 

M ilw a rd ,  Q.C. (•/. P . A s p in a ll w ith  h im ), ob
jec ted  to  the  evidence be ing  g iven  on th e  g round  
th a t  b y  th e  p ractice  o f  th e  cou rt, an a ffid a v it o f 
va lue  b e ing  once f ile d  b y  defendants in  salvage 
su its  and  accepted by th e  p la in t if f ,  the  defendants 
cou ld  n o t a fte rw a rds  a lte r  the  values. The  cargo 
m ig h t  have de te rio ra ted  in  va lue between the 
service  and th e  sale. M oreover, the  p la in tif fs  
h a v in g  sta ted  the  values in  th e ir  s ta tem en t of 
c la im , as g ive n  in  the  a ffid av its  o f va lue  filed  by 
th e  defendants, the defendants had no t, in  th e ir  
s ta tem en t o f defence de live red  on 17 th  A p r i l  1877, 
denied th e  va lue  so stated.

S ir  R . P hillim obe .— The defendants, h a v in g  
f ile d  an a ff id a v it o f va lue  w h ich  has been accepted 
and agreed to  by th e  p la in t if fs ,  have, b y  the 
p ra c tice  o f th e  co u rt, p rec luded  them selves fro m  
g iv in g  evidence to  reduce th a t  va lue , and I  m us t 
re je c t th e  evidence tendered.

T he  cause h a v in g  been heard on th e  facts :
T he  C oubt o ve rru le d  the  tende r, and awarded 

th e  sum  of 560Z.
S o lic ito rs  fo r  the p la in tif fs , C la rkson, Son, and  

G reenwell.
S o lic ito rs  fo r  th e  de fendants, P r itc h a rd  and 

Sons.

Tuesday, N o v . 6 ,1877.
The Annandale.

F o rfe itu re — Merchant. S h ip p in g  A c t 1854 (17 &  18 
Viet. c. 104), s. 103, sub-sect. 2— C ollus ion— Sale  
to a fo re ig n e r— Costs.

A  n o m in a l tran s fe r o f  a  B r i t is h  vessel to an  E n g 
lish m a n  resident abroad, to enable her to s a il 
u nder a fo re ig n  f la g , her fo rm e r B r it is h  owners 
prese rv ing  th e ir  con tro l over her, an d  by such 
means endeavouring to evade the p ro v is ion s  o f  
the Leg is la tu re  w ith  rega rd  to the inspection, 
&c., o f  B r it is h  ships, is  an  in frin g e m e n t o f  the

M erchan t S h ip p in g  Act 1854, s. 103, sub-sect. 2, 
and  the sh ip  so transfe rred  is  fo rfe ite d  to H e r  
M ajesty.

The o r ig in a l E n g lis h  owners, who were added as 
defendants by order o f  the cou rt, and  who had  
not appeared, condemned in  costs.

The S ceptre  (3 Asp. M a r. L a w  Cas. 269 ; 35 
L .  T. Rep. N . S. 429) fo llo w e d .

In th is  case th e  p la in t if f ,  a co lle c to r o f Custom s 
a t th e  p o rt o f L iv e rp o o l, a c tin g  on behalf o f the  
B o a rd  of T rade , p rayed  a fo r fe itu re  o f th e  barque 
A nnanda le  to  H e r  M a je s ty  fo r a breach o f th e  
M erch a n t S h ip p in g  A c t  1854, sect. 103, sub
sect. 2. A  N o rw e g ia n  sub jec t, named Low s, had 
entered an appearance and ra ised a defence, se ttin g  
up  a bond fid e  sale to  h im  before se izure ; to  th is  
defence th e  p la in t if f  dem urred , and the d e m u rre r 
was susta ined by th e  Judge o f the  A d m ira lty  
D iv is io n  (ante, p. 383 ; 2 P. D . 179 ; 36 L .  T . Rep.
N . S. 259), and on appeal b y  th e  C o u rt o f A ppea l 
(ante, p. 472). T he  case now  came on fo r  hea ring  
on the  m erits , as an undefended action , th e  defence 
w h ic h  had been on the  record  (ante, p. 383) be ing 
w ith d ra w n .

D r . Beane, Q .C . fo r th e  p la in tiffs , p u t  in , f irs t ,  
a ffidav its  o f the  C ustom  H ouse  o fficers a t N ew - 
castle -on-Tyne to  show a t w h a t date th e  A n n a n 
dale  was s tru c k  o ff the re g is te r  o f B r it is h  sh ips on 
the  rep resen ta tion  o f he r m anag ing  ow ner th a t she 
had been sold to  fo re igne rs , and th a t th e y  had sub
sequen tly  kn o w n  he r as s a ilin g  u nder the  Be lg ian  
fla g  ; secondly, a ffidav its  o f C ustom  H ouse officers 
a t L iv e rp o o l, w ith  a dec la ra tion ,m ade  b y  the  m aster 
o f tt io  sh ip , th a t  she was a B e lg ia n  vessel, and a copy 
o f the Le ttre  de M er, u n d e r w h ich  the vessel sailed 
as a B e lg ia n  sh ip , a ttached as e x h ib its  ; th ird ly ,  a 
copy o f a b i l l  o f sale, executed on the a rr iv a l o f the  
vessel a t L iv e rp o o l and tw o  days before he r arrest, 
by  h e r fo rm e r E n g lis h  owners, a c tin g  in  the  alleged 
cha racte r o f a tto rneys  fo r one H e n ry  Thomas 
W  atson, th e  a lleged B e lg ia n  ow ner, to  the  defendant 
L o w s : fo u r th ly ,  an a ffid a v it o f the said H e n ry  
Thom as W atson , s e tt in g  o u t the  c ircum stances 
u n d e r w h ich  he became the  n o m in a l ow ne r of the 
sh ip  under the  B e lg ia n  flag , and  fro m  w h ich  i t  
appeared th a t the  fo rm e r owners executed a b i l l  
o f sale, in  the  presence o f  the B e lg ia n  Consul, to 
the  deponent, who, be ing  an E n g lis h m a n  and a 
B r it is h  sub ject, was a lleged to  be a B e lg ian  
c itize n  ; th a t th e  b i l l  o f sale was sent t.o the 
deponent, th e n  res ide n t in  B e lg iu m ; th a t th e  de
ponent produced th e  b i l l  o f sale to  the  Be lg ian  
a u th o rit ie s , and, on h is  rep resen ta tion  th a t  the 
sh ip  belonged to  h im — a B e lg ia n  c itize n — had o b 
ta in e d  a L e ttre  de M e r  o r  p ro v is io n a l ce rtifica te  
fo r  the  vessel, w h ich  he fo rw a rded  to  the fo rm er 
E n g lis h  owners. The  considera tion expressedonthe 
b i l l  o f sale was never paid, o r in tended  to  be paid by 
th e  d e p o n e n t; b u t he received a sum  o f 8i. fo r  the 
loan o f h is name to  the  tra n s fe r. T o  h is  a ffidavi 
were a ttached as e x h ib its  (a.), a pow er o f a tto rney  
to  th e  fo rm e r E n g lis h  owners to  g ra n t m ortgaged  
and g ive  b ills  o f sale as se cu rity  fo r  such m o rt 
gages, w he reby  the  m ortgagors  should “ be Pu 
in  as fu l l  possession o f the  p ro p e rty  as before; \ b) ’ 
a copy o f th e  b i l l  o f  sale to  h im ; and (c), a copy 
o f a le t te r  fro m  th e  fo rm e r E n g lis h  owners 0 
h im  fo rw a rd in g  the  b i l l  o f sale, and ask in g  1° 
th e  B e lg ia n  papers to  be sent as soon as possib e, 
and re fe r r in g  to  a c irc u la r  o f th e irs  h a v in g  S° 
in to  th e  Times and S h ip p in g  Gazette.
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D r. Beane  then  read a docum ent w h ich  he sta ted  
to  be th e  one re fe rre d  to  in  th e  e x h ib it (c) 
a ttached to  W a tso n ’s a ffid a v it, and w h ich  was in  
the  fo llo w in g  te rm s :

Newcastle-on-Tyne, June 25, 1874.
Sir ,—I  beg to inform you that I  have made arrange

ments for registering British or other ships under 
another flag (allowing the employment of officers of any 
nationality) on cancelling their present register. The 
vessels will remain at the disposal of the parties in
terested.

The cost of this arrangement and of procuring the 
foreign register will he .£25 for each vessel, and for that 
amount you can be entirely freed from the interference 
of the Board of Trade, whether instigated by tradesmen 
seeking work, by discharged servants, by Mr. Plimsoll 
and his friends, or by any officials who, seeing a ship is 
going to be repaired, think they ought to have the credit 
of reporting her. Should you wish to avail yourself of 
the opportunity of protecting your interests you can do 
so at once by communicating with me. Yours truly,

H . J. L iv in g s t o n e .
And concluded by praying a decree of forfeiture 
against the ship.

S ir  R. Phillimore.— I  g ra n t the  p ra ye r o f the  
sta tem en t o f c la im , and condem n the  vessel to  be 
fo rfe ite d  to  H e r  M a jes ty  under sect. 103, sub-sect. 2 
o f the  M erch a n t S h ip p in g  A c t  1854 (17 &  18 
V ie t. c. 104) w ith  costs.

D r . Deane asked aga ins t w hom  the  decree fo r 
costs shou ld  be made, as some persons— i.e., the 
o r ig in a l E n g lis h  owners o f th e  sh ip— had been 
ndded as defendants by o rde r o f the  c o u rt on 28 th  
N ov. 1876 (L . Rep. 2 P .D . 179, note). B u t  o f the  
Parties so added on ly  one had entered an appear- 
ance, and  he had  taken  no fu r th e r  p a rt in  th e  p ro 
ceedings.

S ir  R . Phillimore.— The decree w i l l  be aga inst 
fhe defendants genera lly .

Solicitor for plaintiff, G. G. T o lle r, for S o lic ito r  
to the B oa rd  o f  T rade.

Solicitors for defendant Lows, O liver and 
B o lte re ll.

Tuesday, N ov. 6, 1877.
The Raffaelluccia.

P ractice— Wages— V ia ticu m .
F ore ign  seamen discharged in  Great B r i ta in ,  and  

who recover wages in  a  su it aga ins t a fo re ig n  
sh ip  in  w h ich  they served, are not e n titled  as 
o f course to th e ir  passage money home, hut w i l l  
obta in  i t  when th e ir  consul certifies they have 
gone o r about to go home, 

benible, th e ir  sh ip p in g  in  another vessel as seamen, 
even f o r  the voyage home, w ou ld  d isen title  them. 

ah is  was an  ac tion  fo r  . wages, in s t itu te d  by  
foe  m ate  A lb e rg o  T ra p a n i and several seamen, 
aga in s t th e  I ta lia n  b r ig  R affae llucc ia . I t  ap 
peared th a t the p la in tiffs , w ith  one exception, a 
8eaman named V o l pa Gaetano, had been engaged 
?n th e  10 th  Feb. 1877, a t th e  p o rt o f Caste llarnare, 

the  k in g d o m  o f I ta ly ,  to  serve on board the  
R affae llucc ia , on  a voyage fro m  th a t  p o rt to  H u l l ,  
and fo r  one year, a t c e rta in  specified rates o f 
Wages pe r m on th . Y o lp a  Gaetano had been en- 
8aged on th e  14 th  J u ly  1877, a t H u l l ,  w h ils t  the 
v.essel was ly in g  a t th a t p o rt, on m o n th ly  wages 
8jm p ly ; subsequently a ll the  p la in t if fs  were d is 
charged in  the  p o rt o f H u ll,  and on 28 th  A u g .

V  commenced proceedings fo r  th e ir  wages, 
c la im in g  also damages fo r  w ro n g fu l d ism issa l, 

cd a sum  o f money b y  w ay o f v ia tic u m  to  enable 
hem to  re tu rn  to  th e ir  homes. The  action  was 

^d e fe n d e d .

[A d m .

J. P . A s p in a ll fo r  the  p la in t if fs .— W e are en
t it le d  to  a sum  o f m oney in  com pensation fo r the 
breach o f co n tra c t, as ou r engagem ents were, w ith  
the exception o f V o l paG aetano,for a yea r certa in ,and 
n o t th e  o rd in a ry  m o n th ly  o r voyage engagem ents 
used in  B r it is h  ships ; and i f  we w aive any special 
c la im  to  com pensation in  th a t respect we are ce r
ta in ly  e n tit le d  to bo conveyed home a t the ex
pense o f those who have b roken  th e  con trac t, so 
as to  be enabled to  en te r in to  o thers  on the  same 
te rm s as th is  one. [S i r  R  Phillimore.— Have 
you  any ce rtifica te  o r no tice  fro m  the  Ita lia n  
consul th a t these p la in tif fs  have re tu rn e d  o r are 
about to  re tu rn  to  I ta ly  ?] W e  are n o t p rov ided  
w ith  a ce rtifica te , as i t  is usual to  g ra n t a v ia tic u m  
to  fo re ign  seamen d ischarged iu  th is  co u n try .

S ir  R . Phillimore.— T here  is no d oub t the 
p la in tif fs  are e n tit le d  to  the wages cla im ed, b u t 
the  v ia ticu m  does n o t fo llow  as a m a tte r  o f course ; 
i t  m ay be th a t th e  p la in t if fs  are shipped, o r  are 
a bou t to  sh ip , in  o th e r vessels in  th is  co u n try  a t 
the  same o r h ig h e r rates o f wages. I  sha ll no t 
m ake a decree fo r  a n y th in g  beyond the  am oun t o f 
wages earned, unless I  am satisfied th a t the  men 
are re a lly  bond fide  g o in g  o r th a t  they have 
a lready gone home. I  sha ll make a decree fo r the  
wages c la im ed, and, on th e  p ro d u c tio n  in  the 
re g is try  o f a ce rtifica te  fro m  the  I ta l ia n  consul 
th a t  th e  men have gone o r are g o in g  home, fo r  
th e  passage m oney o f tbe  p la in t if fs  to  th e ir  
homes.

S o lic ito r  fo r  the p la in tif fs , H . 0 . Coote.

Tuesday, N ov . 6, 1877.
The Marie Constance.

P rac tice— A ctio n  in  re m —Service o f  w r i t  o f  sum 
mons— P u les o f  Supreme C ourt 1875, O rder I X . ,  
r .  10.

The ru les o f  the Supreme C ou rt o f  Jud ica tu re  as to 
service o f  w r i t  o f  summons in  A d m ira lty  actions 
in  rem  are to be s tr ic t ly  fo llow ed .

Service o f  the w r i t  on the cap ta in  o f  the ship on 
board, and n a il in g  o f  the w a r ra n to f  a rrest on the 
m ast, are n o t sufficient notice o f  a s u it in  rem  
against the ship to a l l  whom i t  m ay concern.

This was a caupe of damage in s t itu te d  by  the 
owners o f the b rig a n tin e  George, aga inst the  M a rie  
Constance, fo r  damages a r is in g  o u t o f a co llis io n  
between those vessels in  the  B r is to l Channel, a t 
2.30 a.m., on th e  22nd J u ly  1827. The  cause was 
undefended, and now  came on fo r hearing, on the 
a ffid av its  o f  those on board th e  George a t the tim e  
o f the co llis ion .

J. P . A s p in a ll m oved, in  accordance w ith  tbe  
p ra ye r o f the  sta tem en t o f c la im , fo r  a decree fo r 
the  am oun t o f damages susta ined and costs, and 
fo r  the  sale o f the  M a rie  Constance, and paym en t 
o f  the  am oun t of such ju d g m e n t ou t o f the p ro 
ceeds. [S i r  R  Phillimore.— There appears to  have 
been an ir re g u la r ity  in  th e  service o f  the  w r i t  o f 
summ ons in  th is  case ; i t  appears th a t i t  was n o t 
na iled to  th e  m ast o f the vessel, iu  accordance 
w ith  Suprem e C o u rt o f J u d ic a tu re  A c t  1875, Sc. 1, 
O rde r I X  , r .  1 0 ; R . S. C., Dec. 1875, ru le  6.] 
The writ, was served on the m aster on board the 
ship, and the  w a rra n t o f a rre s t was d u ly  na iled  on 
the  m ast by tbe p roper o fficer of the  c o u r t ; n re- 
v ious to  the passing o f th e  Ju d ic a tu re  A c ts , i t  was 
n o t necessary to  do a n y th in g  m ore than  na il the  
w a rra n t to  the m ast, and th a t has been done, and
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th a t  is no tice  to  a l l  whom  i t  m ay concern o f the  
s u it, ju s t  as m nch as n a ilin g  the  w r i t  o f sum m ons 
cou ld  b e ; besides, the  cap ta in  is  th e  agent fo r  a ll 
p a rtie s  concerned in  the  sh ip , and service  on h im  
as custod ian  o f th e  p ro p e rty  is good service.

S ir  R . Phillimore.— I t  is necessary th a t  the  
ru les  should be s t r ic t ly  obeyed, and th a t has n o t 
been done in  th is  case. U n d e r th e  fo rm e r p ractice  
o f th is  c o u rt the  w a rra n t o f a rre s t was in  its  fo rm  
c ita to ry , and the re fo re  th e  n a ilin g  o f i t  to  th e  m ast 
was a su ffic ien t no tice  to  a ll th e  w o r ld  o f th e  su it. 
T h a t is  no longe r the case ; the  w a rra n t of a rres t 
con ta ins  no c ita tio n  its e lf, th a t  p a rt o f i t  is  sup 
p lie d  b y  th e  w r i t  o f sum m ons, w h ich  the re fo re  
is d irec ted  to  be na iled  to  th e  m ast in  a d d itio n  
to  th e  w a rra n t o f a rres t. Service on th e  cap ta in , 
even on board th e  sh ip , is n o t an a lte rn a tiv e  
a llow ed by th e  ru les  o f p ractice , n o r  su ffic ien t 
no tice  to  a ll p a rtie s  w ho  m ay have an in te re s t in  
the  sh ip  ; as, fo r  example, m ortg a g o rs  and others, 
between w hom  and th e  Gaptain th e re  is  no p r iv ity ,  
e ith e r rea l o r  im p lie d . I  sh a ll n o t a llow  ju d g 
m e n t to  be entered u n t i l  I  am  sa tis fied  th a t  the  
w r i t  o f sum m ons has been served in  th e  p roper 
m anner, and the  p rope r tim es  have elapsed fo r  
appearance and  o th e r proceedings subsequent to  
such service, b u t I  w i l l  m ake th e  o rde r as prayed, 
su b je c t to  th e  due service o f th e  w r it .

S o lic ito rs  fo r p la in tif fs , C larkson, Son, and 
Greenwell.

Tuesday, Nov. 6, 1877.
The Rowena.

Practice— B ottom ry— D e fa u lt cause—Evidence.
I n  a l l  bottom ry actions i t  is  necessary th a t the 

o r ig in a l o f  the bond, should be produced a t the 
hearing.

This was an undefended bottomry suit, instituted 
against the Rowena, her cargo and freight. No 
appearance had been entered by the owners or 
others concerned in the ship.

W . C. F . P h ill im o re  m oved the  cou rt, on beha lf 
o f th e  bondholders, fo r a decree p ro n o u n c in g  fo r  
the  v a lid ity  o f th e  bond so fa r  as concerned the  
sh ip , and to  o rde r a sale o f th e  vessel. I n  su p p ort 
o f h is  a p p lica tio n  he re fe rre d  to  th e  copy o f th e  
o r ig in a l bond.

S ir  Robert Phillimore in q u ire d  w he the r th e  
o r ig in a l bond was in  co u rt, and on be ing  in 
fo rm ed  th a t  i t  was no t, g ra n te d  a decree fo r  the  
v a lid ity  o f the  bond, sub ject to  the  o r ig in a l be ing  
p roduced in  th e  R e g is try  ; b u t  said th a t  he desired 
i t  to  be kn o w n  to  a ll persons th a t th e  p rac tice  of 
th e  co u rt, re q u ir in g  the  p ro d u c tio n  o f the  o r ig in a l 
bond, an d  n o t m ere ly  a copy o f i t ,  a t th e  hea ring , 
is  to  be s t r ic t ly  adhered to  as w e ll in  causes b y  
de fau lt as in  o th e r cases, and th a t, i f  i t  were no t, 
no decree o f v a lid ity  w ou ld  in  fu tu re  be made. 

S o lic ito rs  fo r  th e  p la in tiffs , P r itc h a rd  and Sons.

Tuesday, N ov. 6, 1877.
The Bridgwater.

P ractice— S h ip  under a rres t— Discharge o f  seamen 
—  Wages.

W hen a  fo re ig n  sh ip  is  u nder arrest, and  no ap 
pearance is  entered f o r  her, the court to i l l  a llow  
the paym en t o f wages and v ia ticu m  out o f  f r e ig h t  
in  the hands o f  a  p la in t i f f  in  a bottom ry su it, and  
order the discharge o f  the crew, a lthough  there is 
no su it in s t i t u l id fo r  th e ir  wages.

This was a m o tion  on beha lf o f Messrs. Schroder 
and Co., the  p la in t if fs  in  a s u it o f b o tto m ry , 
aga inst the  U n ite d  States sh ip  B ridgw a te r, her 
cargo and fre ig h t,  fo r  th e  d ischarge o f th e  crew 
o f th a t  vessel, w ith  the  excep tion  o f the  captain, 
and fo r  leave to  pa v  them  th e  wages due to  them  
ou t o f the  fre ig h t in  th e ir  hands. T he  p la in t if fs  
were ho lders o f  th e  b ills  o f la d in g  o f th e  cargo, 
and e n tit le d  to  d e live ry  o f i t  on paym e n t of 
fre ig h t.  T he y  had n o t a rres ted  th e  cargo, and the 
charte red  fre ig h t  due fo r  th e  tra n s p o rta tio n  o f it ,  
and w h ich  rem ained in  th e ir  hands, w ou ld  be 
in su ffic ie n t to  sa tis fy  th e ir  c la im  on th e  b o tto m ry  
bond.

The seamen had n o t in s t itu te d  any s u it  fo r  th e ir  
wages, b u t the re  were o th e r su its  in  rem  fo r 
necessaries, &c., pend ing  aga inst th e  sh ip , in  none 
o f w h ich  had any appearance been eutered.

C larkson, fo r  the  p la in tif fs , m oved th e  c o u rt to 
o rde r th e  d ischarge  of the  crew  on paym en t to 
them  o f th e ir  wages due a t the  date o f d ischarge, 
and a sum o f m oney b y  w a y  o f v ia tic u m  to  enable 
them  to  re tu rn  home, th e  sh ip  be ing  a fo re ign  
vessel. H e  po in ted  o u t th a t, w h ils t  the  su its  were 
p e n d ing  and no appearance entered, i t  was a p e r
fe c tly  useless expense keep ing  the  crew , b u t th a t 
the  p la in t if fs ,  th o u g h  ho lders o f a b o tto m ry  bond, 
and h a v in g  f re ig h t  in  th e ir  hands, cou ld  n o t pay 
o ff the  crew  w ith o u t the  o rd e r o f the  cou rt.

S ir  R . Phtllimore.— I  sha ll m ake an o rd e r th a t 
th e  seamen be d ischarged , and sha ll g ive  leave to 
the  p la in tif fs  to  pa y  th e m  th e ir  wages to  th e  date 
o f th e ir  d ischarge, and such sum  as th e  A m erican  
C onsu l sha ll c e r t ify  fo r  to  enable th e m  to  re tu rn  
home, o u t o f th e  fre ig h t in  th e ir  hands, and  I  shall 
a llo w  the p la in t if fs  the  costs o f th is  m o tio n .

S o lic ito rs  fo r  p la in t if f ,  S tib b a rd , Gibson, and 
Cronshey.

N ov. 12 and  13, 1877.
The Englishman.

C o llis io n  —  L ig h ts  —  Look-out —  Fishing^ vessel 
C o n trib u to ry  negligence— 36 Sp 37 V ie t. c. 85, 
s. 1 7 — Bjegulations fo r  p reventing co llis ions at 
sea, a rtic les  5, 9. ,

Decked fish in g  vessels are bound to ca rry  the coloured 
l ig h t prescribed by a rt. 5 o f  the regulations  
io r  p reven ting  co llis ions a t sea so long as they are 
a c tu a lly  under w ay , and  are on ly  ju s tif ie d  in  
subs titu ting  the w h ite  mast-head lig h t, prescribe ̂ 
by the 2nd cl. o f  a rt.  9, when th e ir  nets are over, 
and they are kept s ta tio na ry  by them,

The E s k  and T he  G itana  ( L  Rep, 2 A . Sr A - 350 ’ 
20 L . T. Rep. N . 8 .  587 ; 3 M a r. L a w  Gas. O. £>• 
242) fo llo w e d . _ ,

A  vessel, though in f r in g in g  the “  regu la tions  J°  
p reven ting  co llis ions at sea,”  w i l l  no t be “  deeme 
to be in  fa u l t  ”  w ith in  the m ean ing  o f sect. 1 7 °J 
the M erchant S h ip p in g  Act 1873 f o r  a  eo llis i0̂  
caused exclusively by the negligence o f  the o t i 
c o llid in g  vessel, i f  the in fr in g e m e n t o f tl1 , 
regu la tions cou ld  no t, u n d e r the circumstances oj 
the case, have contributed to the co llis ion .

A  close-hauled vessel e xh ib itin g  ligh ts  other 
those requ ired  by the regu la tions f o r  preventin' 
co llis ions a t sea was ru n  in to  by a  vessel r i in w w  
free , and whose d u ty  i t  was to keep out o f ^ 
w ay, but w hich, in  consequence o f  not having  . 
p ro p e r look-out, d id  not see the close-hauled vese 
or her ligh ts  t i l l  the moment o f the co llis io n  : 

H e ld , th a t as the p rope r ligh ts, had  they been i 'h
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liib ite d , w ould  not have been seen, ne ithe r th e ir  
absence, no r the exh ib ition  o f  an y  im p rope r lig h t,  
w h ich  could have been seen, but w h ich, by reason  
o f the im proper look-out, ivas not seen, could by 
a n y  p o s s ib ility  have contributed to the c o llis io n , 
and  therefore th a t the vessel in f r in g in g  the 
regu la tion  as to ligh ts  could no t be “  deemed to be 
i n  fa u l t  ” f o r  the co llis ion  w ith in  the m ean ing  o f  
sect. 17 o f the M erchant S h ip p in g  A c t 1873.

The M agne t, The  F a n n y  M . C a rv ill,  The  D u ke  o f 
S u the rland  (2 Asp. M a r. L a w  Gas. 478; L .  Rep. 
4 A. Sr E .  417 ; 32 L . T. Rep. N . S. 129). The 
F a n n y  M . C a rv il l (2 Asp. M a r. L a w  Gas. 565; 32 
L . T. Rep. N . S. 646) explained- 

T his was an action  fo r damages susta ined b y  the 
F re n ch  lu g g e r L ’E to ile  in  a co llis io n  between 
th a t vessel and the B r it is h  th ree-m asted  schooner 
E ng lish m a n  on the  m o rn in g  o f the  27 th  N o v . 1876, 
about n ine  m iles  sou th  o f the  K e n tis h  K u o c k  
sand.

I t  appeared th a t the  w in d  was about S .S .W . a 
m oderate breeze, th e  w eather fine, and the  tid e  
flood. T here  was some d ispu te  as to  the  tim e  o f the 
co llis ion , those on board L ’E to ile  a lle g in g  i t  had 
taken  place about 7 a.m., w hen i t  was a lready da y 
lig h t,  and those on board the  E n g lis h m a n  s ta tin g  
*t to  have taken  place about 5.30 a.m.

L ’E to ile , w h ich  was a decked (no t “  open ” ) 
f is h in g  vessel, and was p rose cu tin g  a fish in g  
voyage, had been tra w lin g  in  th e  ea rly  p a rt o f th e  
n ig h t, b u t a t th e  tim e  o f th e  co llis io n  was n o t 
fish in g , and had h e r nets on board, and was under 
easy sa il, close-hauled on th e  p o rt ta c k , g o in g  about 
l wo o r tw o  and a h a lf kno ts  an hour, and p re p a rin g  

ge t h e r tra w l over again. S h e h a d n o s id e  lig h ts  
b u rn in g  a t th e  tim e , h a v in g  taken  them  in  s h o rtly  
before, and ho is ted  a w h ite  m ast-head lig h t.

T he  E ng lish m a n  was ru n n in g  n e a rly  before the 
'y ind , also u n d e r easy canvas, and bad he r side 
b g h ts  in  th e ir  places. She neve r saw L ’E to ile  
a t a ll u n t i l  he r jib b o o m  was between the  lu g g e r ’s
masts.

The sections o f th e  M erch a n t S h ip p in g  A c t,  
and o f the  reg u la tio n s  fo r p re v e n tin g  co llis ions a t 
8ea, on w h ich  th e  a rg u m e n t p r in c ip a lly  tu rned , 
'"’ere the  fo llo w in g  :— Sect. 17 M e rc h a n t S h ip p in g  
A c t 1873 (36 &  37 V ie t .  c. 885):
, [ f  in any case of collision it is proved to the court 
before which the case is tried, that any of the regulations 
mr preventing collision contained in or made under the 
Merchant Shipping Acts 1854 to 1873 has been infringed, 
fh© ship by which such regulation has been infringed 
©hall be deemed to be in fault, unless it be shown to the 
8atisfaoy on of the court that the circumstances of the 
©ase made departure from the regulation necessary.

R egu la tions  fo r p re ve n tin g  co llis ions a t sea 
made by O rd e r in  C ouncil, 9oh. Jan. 1863 :—  

A r t ic le  5 :
Sailing ships under weigh, or being towed, shall carry 

me same lights as steamships under weigh, with the ex
ception of the white mast-head lights, which they shall 
never carry.

A r t ic le  9 :
Open fishing boats and other open boats shall not be 

f elmrod to carry the side lights required for other vessels; 
Put shall, if they do not carry snch lights, carry alantern 
Jiving a green slide on one side and a red slide on the 
ether side, and on the approach of or to other vessels 
( lantern shall be exhibited in sufficient time to pre- 

hat the green light shall not be seen on 
ihe red light on the starboard side, 
and open boats, when at anchor or 
nets and stationery, shall exhibit a

, ,  w u i s i u n .  
Port side, 

lushing vei 
f^mehed to tl 
DtJSbt white 1

Fishing vessels and open boats shall, however, not be 
prevented from using a flare-up in addition, if  considered 
expedient.

N ov. 12, 1877.— The cause camo on fo r  h e a rin g  
before the  Judge o f the  A d m ira lty  D iv is io n , 
assisted b y  tw o  o f th e  e lder b re th re n  o f the  
T r in i ty  H ouse  as assessors.

M ilw a rd ,  Q..O. and Clarkson, fo r  p la iu tifE s, 
the  owners o f L ’E to ile . T he  E ng lish m a n  is  alone 
to  blame fo r  th is  co llis ion  ; i t  is obvious th a t th e y  
had no p ro p e r look-ou t. I f  the re  had been a lo o k 
ou t, he w ou ld  have seen us sooner th a n  be d id , 
even i f  we had no lig h ts  exh ib ited . W e  were 
ju s t if ie d  in  c a rry in g  the  l ig h t  we d id  c a rry ; we 
were p ra c tic a lly  tra w lin g  a t the  tim e . W e were 
on the  tra w lin g  g round , and g o in g  v e ry  slow, fo r 
th e  purpose o f g e tt in g  o u r t ra w l n e t overboard, 
and had a lready g o t th e  beam o f i t  over the  side. 
W e  were, there fore , w ith in  the  m ean ing  o f the  
2ud clause o f a rt. 9 o f the  re g u la tio n s  fo r  p re 
v e n tin g  co llis ions a t sea, and  had the  l ig h t  re 
q u ire d  by th a t re g u la tio n  exh ib ited  ; bu t, even 
i f  the  c o u rt shou ld  ho ld  th a t we were n o t en
t it le d  a t th e  tim e  to  e x h ib it  th a t  l ig h t ,  and 
shou ld  have had the  o rd in a ry  side lig h ts , o r th e  
l ig h t  w ith  slides, in  s u b s titu t io n  fo r th e n  a llow ed 
by th e  9 th  a rt ic le  fo r f is h in g  vessels, i t  cannot 
be said th a t  th e  absence o f snob lig h ts  caused or 
in  any w ay co n trib u te d  to  th is  co llis ion , o r  cou ld  
have done so, so as to  b r in g  us w ith in  th e  scope o f 
36 &  37 V ie t .  c. 85, sect. 17. To do th a t, i t  m u s t 
be shown th a t the  co nd ition  o f o u r lig h ts  con
tr ib u te d  to  the  co llis io n  ( The M agnet, u b i sup.), 
and th a t  has n o t been done. T he  w h ite  l ig h t  shown 
by us was v is ib le  a t a g re a te r d istance than  the  
o rd in a ry  side lig h ts ,  and cou ld  have been seen i f  
anyone on board the E n g lish m a n  had been lo o k in g  
ou t. I f  the  l ig h t  had been seeD, and fro m  its  na tu re  
m is led  the  E ng lishm an , and made he r do o r leave 
undone som eth ing , we m ig h t be liab le . B u t a 
l ig h t  w h ich  can be seen, b u t is no t seen, cannot 
be said to  c o n trib u te  to  a co llis ion . N e ith e r  d id  
the  absence o f o u r side l ig h ts  co n trib u te  to  the 
c o llis io n ; i f  the  w h ite  l ig h t  was n o t seen, 
a  f o r t io r i  the  co loured lig h ts  w o u ld  n o t 
have been seen. T he  m ere absence o f a l ig h t  
w h ich  m ig h t  have been seen is  n o t su ffic ie n t; 
th e  regu la tions  req u ire  the  lig h ts  to  he ex
h ib ite d  fro m  sunset to  sunrise, b u t the  absence 
o f the lig h ts  ju s t  before  the  r is in g  o f the sun, 
when i t  is a lready broad d a y lig h t, cou ld  n o t in  
any sense co n trib u te  to  a co llis ion . So also, i f  
the re  was on the  deck o f one o f tw o  co llid in g  
vessels no person b u t the helm sm an, and he so 
s itua ted  as to  be unable to  see a n y th in g  ou 
e ith e r bow o r ahead, the  fact o f the  o the r vessel 
h a v in g  no lig h ts  w ou ld  n o t c o n trib u te  to  the  
co llis ion . [S ir  R . Phillimohe.— Y o u r con ten tion  
is  th a t sect. 17 assumes th a t the o the r p a rty  
is  do ing  h is d u ty , and th a t i f  you  show th a t, b y  
h is  fa ilu re  to  do so, y o u r  neg lect to  observe the 
regu la tions  as to  l ig h ts  cou ld  have no e ffect on 
h is  conduct, you  do n o t come w ith in  the section.] 
T h a t is so. H a d  they seen ou r w h ite  l ig h t,  w h ich  
was v is ib le  th ree  m iles o ff, they m ig h t have con
tended tha t, i t  s ig n ify in g  a vessel e ith e r a ttached 
to  h e r nets and s ta tione ry , o r  a vessel a t anchor, 
th e y  w en t closer than  th e y  o therw ise w ou ld  have 
done ; b u t, as they  d id  n o t see i t  a t a ll, i t s  na tu re  
cou ld  have no e ffect on th is .

B u tt, Q.C. (w ith  h im  D r . P h ill im o re )  fo r  the  
defendants.— I t  is o n ly  necessary to  es tab lish  tw o
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p ropos itions  to  show th a t  L 'E to ile  m u s t be 
he ld  to  b lam e fo r  th is  co llis ion . F irs t ,  she o u g h t 
to  have side l ig h ts ;  secondly, n o t h a v in g  these, 
she is liab le  fo r  th is  co llis io n . T he  re g u la tio n s  do 
n o t con tem pla te  th a t  th e  m ast-head l ig h ts  o f a 
fis h in g  vessel shou ld  be v is ib le  so fa r  as th e  side 
lig h ts . T he  d istance g iv e n  fo r the  la t te r  in  A r t .  3 
is3tw o  m iles  ; th e  o n ly  d is tance  g ive n  fo r  a b r ig h t  
l ig h t  in  a sa ilin g  vessel is th a t g ive n  in  A r t .  7, 
and is  o n ly  one m ile . L ’E to ile  was bound to  
show h e r side l ig h t s ; she was n o t w ith in  the  
second clause o f  A r t .  9. H e r  n e t was n o t over 
th e  side, and she was n o t a ttached  to  i t  w ith in  
the  m ea n in g  o f th a t a rt ic le , n e ith e r  was she 
s ta tio na ry . O n  th e  c o n tra ry , she was s a ilin g  tw o  
o r  th ree  kn o ts . T he  case is  analogous to  th a t  o f 
a vessel g e t t in g  u n d e r  way, o r  com ing  to  an 
anchor, and then  i t  is se ttled  th a t  she is  bound to 
e x h ib it h e r side lig h ts  w hen she is n o t ac tu a lly  
h e ld  by  h e r a n c h o r: ( The E sh  and  The G itana , 
20 L . T . Eep. N . S. 587 ; L .  E ep . 2 A . &  E . 350 ;
3 M a r. L a w  Gas. O. S. 242.) B u t  to  avo id  the 
s ta tu te  i t  is  necessary fo r  h e r to  show th a t her 
neg lec t to  com p ly  w ith  th e  reg u la tio n s  co u ld  n o t 
b y  any p o s s ib ility  have a ffected th e  co llis io n , and 
she has n o t done so : ( The F a n n y  M . G a rv il l,  
The L iik e  o f  S u th e rla n d , The M agnet, 2 A sp . 
M a r. L a w  Cas. 478 ; 32 L .  T . E ep . N . S. 129; 
L .  Eep. 4 A . &  E . 417.) The  s ta tu te  applies to  
fo re ig n  as w e ll as B r it is h  sh ips, th e  o th e r vessel 
in  the case o f The M agnet (u h i sup.) h a v in g  been a 
fo re ig n  vessel, and she was h e ld  to  b lam e under 
th is  section. The F a n n y  M . G a rv il l, in  w h ich  case 
also th e  o th e r vessel was a fo re ig n e r, was appealed 
to  the P r iv y  C ounc il (2 A sp . M a r. L a w  Cas. 565 ; 
32 L . T . E ep . N . 8 . 646), and in  the  ju d g m e n t o f 
th a t  c o u rt th e  tru e  in te rp re ta tio n  o f the  section is 
la id  dow n : “  N o r  does i t  appear to  th e ir  L o rd sh ip s  
th a t  the  1 7 th  sect, o f th e  A c t  o f 1873 can be taken  
m ere ly  to  s h if t  th e  bu rd e n  o f p roo f b y  ra is in g  
a p re su m p tio n  o f c u lp a b ility ,  to  be re b u tte d  by 
p ro o f th a t th e  non-observance o f th e  ru le  d id  
n o t in  fa c t co n trib u te  to  the  co llis ion  because the  
p re ced ing  (16th) section c le a rly  shows th a t  where 
th e  L e g is la tu re  in te n de d  o n ly  to  ra ise  a p resum p
tio n  capable o f be ing  re b u tte d  by such proof, i t  
used a p t w o rds  to  express th a t in te n tio n . T h e ir  
L o rd s h ip s  the re fo re  conceive th a t ,  w ha tever be the  
t ru e  c o n s tru c tio n  of the  enactm en t in  question, 
th a t  w h ic h  w ou ld  ta ke  th e  case ou t o f i ts  opera tion , 
b y  m ere p ro o f th a t the  in fr in g e m e n t o f the  
re g u la tio n  d id  n o t in  p o in t o f fa c t co n trib u te  to  
th e  co llis io n  is  inadm iss ib le .”  L ’E to ile  in fr in g e d  
th e  re g u la tio n s  in  tw o  respects, e ith e r o f w h ich  
m ig h t  have co n trib u te d  to  the  co llis ion . She 
shou ld , u n d e r th e  c ircum stances, have ca rr ie d  he r 
co lou red  bow lig h ts , and no others. She d id  nob 
c a rry  th e  bow  lig h ts , and she d id  c a rry  ano ther, 
and  the re fo re  is  lia b le  fo r  the  co llis ion .

E . G. C larhson  in  re p ly .
Nov. 13, 1877.— S ir  E . P hillim obe .— T h is  is a 

cause o f co llis io n  between a sm a ll F re n ch  fis h in g  
lu g g e r, ca lled  L ’E to ile , o f 42 tons re g is te r, and 
a three-m asted schooner ca lled the  E n g lish m a n , o f 
183 tons re g is te r. The  exact t im e  o f th e  co llis ion  
is a m a tte r  o f d ispu te  in  th is  case. On the  one 
hand, on heha lf o f L ’E to ile , i t  is  stated to  have 
been a t about 7 a m ., and on th e  p a rt o f the  
E n g lish m a n  to  have been a t a bou t 5.30 a .m . The 
evidence is  c o n flic t in g  in  th is  as in  o the r cases, 
and the  r ig h t  t im e  w ou ld  be somewhere between 
these tw o  periods. T he  co llis io n  took place, a t a ll

events, on th e  m o rn in g  o f th e  2 7 th  N o v . 1876, n ine
o r ten m iles d is ta n t fro m  th e  K e n tis h  K n o c k . The 
d ire c tio n  o f the  w in d is  und ispu ted , i t  be ing  S.S .W - 
T he  w ea ther is  v a r io u s ly  s ta ted to  have been clear 
on the  p a rt o f L ’E to ile , and  to  have been ove r
cast b u t c lear on the  p a rt o f th e  E ng lishm an . 
L ’E to ile  was close-hauled on th e  p o rt tack , heading 
W ., and was g e tt in g  he r tra w l ou t, and was p ro 
ceeding, as i t  appears on the evidence, f ro m  tw o  to 
th ree  kn o ts  an hour. The  t r a w l n e t was on the 
deck, and was be ing  a ttended  to  by a p o rt io n  of 
the  crew  w ho were g e tt in g  i t  ready. T he  m aster 
o f L 'E to ile  ordered he r side lig h ts  to  be taken 
in , and a g lo b u la r  w h ite  l ig h t  to  be e xh ib ited  at 
th e  m asthead. There  were also, as i t  appears from  
th e  evidence, tw o  sm all w h ite  l ig h ts  used b y  the 
crew  on deck. W h ile  they  were g e tt in g  the  nets 
ready, those on board L ’E to ile  saw the  lig h ts  o f the 
E n g lish m a n  a m ile  o ff on th e ir  w eather bow, bearing  
about W . by  S , and then  they  showed w h ite  lig h ts  
and a f la re -u p  on board, b u t no beed was taken  ox 
them  by the  E n g lis h  vessel, w h ich  ran  in to  the 
F re n ch  vessel, and s tru c k  he r p o r t  side am idships.

T here  is no question as to  w h e th e r the  la tte r  was 
seen o r heard o f before th e  tim e  o f the  collis ion- 
T he  p re lim in a ry  act, f ile d  on b e h a lf o f th e  ¿tng' 
lishm an , says she was f ir s t  seen u n d e r th e  bows 
o f the E n g lish m a n . A c c o rd in g  to  th e  evidence, 
she was n e ith e r seen n o r  heard o f u n t i l  the  jib b o m  
o f the  E n g lish m a n  had ru n  between he r masts; the 
E n g lis h  vessel appears to  have had the w in d  on 
h e r s ta rboard  q u a rte r. T he re  has been a great 
d iscussion on a v e ry  im p o r ta n t sub jec t, namely, 
w h e th e r th e  E n g lis h  vessel had o r  had n o t a 
p rope r lo o k -o u t; i f  she had a p roper-look-ou t, 
and had seen th e  F re n ch  vessel, o f course i t  was 
h e r d u ty , h a v in g  th e  w in d  free, to  ge t o u t o f her 
way. I  have considered th is  m a tte r, and the 
va rious o th e r p a rts  o f the  case, w ith  the  E ld e i 
B re th re n , and we have a rr ive d  a t the  clear con
c lus ion  th a t th e  fa ir  re s u lt o f th e  evidence— ta k in g  
in to  cons ide ra tion  a ll the  c ircum stances, nam ely, 
w h a t has been said, and th e  dem eanour o f the 
w itnesses— is th a t  th e re  was a w an t o f Jook-out 
on board  th e  E n g lis h  ve s s e l; nor, indeed, was i t  
s to u tly  contended, n o r cou ld  i t  be, th a t  th a t  was 
n o t the  case. , . ,

B u t a ques tion  rem a ins to  be decided w it  
respect to  th e  l ia b i l i t y  o f th e  F re n ch  vessel .or 
disobedience to  th e  s a ilin g  regu la tions , and t  a 
leads to  the  considera tion  o f th e  17 th  section of t  
M e rch a n t S h ip p in g  A c t  1873 (36 & 3 7  Y ic t .  c. o-d> 
ta ke n  in  connection w ith  a rt. 9 o f th e  E e g u  a 
tio n s  fo r  P re v e n tin g  C o llis ions a t Sea. [H is  L o r  
sh ip  read  th e  section and a rtic le  g ive n  above, 
and obse rv ing  th a t  L ’E to ile  was n o t an ope 
fis h in g  boat, p roceeded:] I t  is  the re fo re  c lear t .  a > 
unless she was attached, to  h e r nets and o ‘ 
t io n a ry  ; she had no r ig h t  to  e x h ib it a w h ite  ng 
a t h e r mast-head. W e  have no d o u b t upon  t 1 
p a r t  o f the case; th e  vessel was n o t a ttached 
he r net, and was n o t s ta tiona ry . I t  was said s 
was ju s t  p re p a rin g  to  p u t down h e r net, a 
th a t i t  w ou ld  be too harsh a co n s tru c tio n  ox 
ru le  to  consider h e r n o t to  be s ta tiona ry . 1 t 11 
the  p r in c ip le  la id  dow n by me in  the case ot 
Esh  (u b i sup.) in  the  analogous instance o 
vessel h a v in g  an anchor ou t, b u t n o t °  
in g , applies in  th is  case. I n  th a t  case ~ 0
as fo llo w s  : “  T he  ob jec t o f th e  regu la tions, 
fax as th e ir  bea rin g  on th e  p resen t case is c 
cerned, w ith  respect to  c a rry in g  lig h ts ,  is
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furnish the means of apprising other vessels 
whether the vessel carrying them be stationary 
or in motion, in order that the coming or meeting 
vessel may direct her course in consequence, and 
give the vessel carrying coloured lights and in 
motion a wider berth than she would give if that 
vessel carried an anchor light and was stationary. 
This is the principle which underlies these rules. 
I t  is possible, no doubt, to draw fine distinctions 
between vessels which have just actually raised 
their anchor off the ground, and those which are 
in the very act of doing so; but practically the 
true criterion as to the application of the regula
tion must be whether the vessel be actually held 
by and under the control of her anchor, or not. 
The moment she ceases to be so she is in the 
category of a vessel under way, and must carry 
the appointed coloured lights.” I  am of opinion 
that the principle of that decision applies to the 
present case, and that the rule of navigation to 
which I  have referred has been infringed by the 
French vessel.

On th is  occasion i t  rem ains to  be considered 
w h a t is th e  lega l re su lt o f th is  in fr in g e m e n t on 
the p a rt o f th e  F re n ch  vessel, i t  be ing, in  o u r 
ju d g m e n t, c le a rly  p roved th a t th e  co llis ion  
in  th is  case was caused, as I  have said, by a 
Want o f loo k -o u t on the  p a rt o f the  E ng lish m a n . 
The clause o f th e  s ta tu te  I  have read has been the 
sub jeot o f ve ry  ca re fu l considera tion  b o th  in  th is  
°o u rt and on appeal in  the  J u d ic ia l C om m ittee  o f 
the  p r iv y  C ouncil, w h ich  a ffirm e d  the  ju d g 
m en t w h ich  I  de live red  in  th e  case of The  
F a n n y  M . G a rv il l (u b i sup.) T he re  is no doubt 
ft d if f ic u lty  in  a p p ly in g  the p rinc ip les  la id  down 
in  th a t ju d g m e n t to  a ll cases com ing  before th e  
c o u rt;  b u t, as I  in fe r  fro m  the ju d g m e n t o f the 
P r iv y  C ouncil, the  tru e  p rin c ip le  to  be app lied  is 
th is , th a t th e  p a r ty  g u ilty  of in fr in g e m e n t of 
the reg u la tio n  has the  bu rden  cast upon h im  o f 
show ing  th a t i t  could no t possib ly  have con
tr ib u te d  to the co llis ion . Therefore , I  have to  
consider, lo o k in g  to  a ll the  circum stances o f th e  
case, w h e th e r the  absence of a side l ig h t  cou ld  
have poss ib ly  c o n trib u te d  to  the  co llis io n . T here  
Was a w an t o f lo o k -o u t on board the E n g lis h  
Vessel, and th e  F re n ch  vessel had a w h ite  l ig h t  
v is ib le  a m ile  d is ta n t a t le a s t; she had also a fla re- 
bp  shown, and n e ith e r o f them  was seen, and those 
°u  board the  E n g lis h  vessel kn e w  n o th in g  o f the 
Approach o f the F rench  vessel u n t i l  th e  shock of 
fhe co llis io n  and the  blow. I t  is  no t im m a te r ia l

observe th a t th e  b lo w  was upon the w eather 
bow. D id  then , the absence o f the  red side lig h t  
c o n trib u te  to  the  co llis ion  ? A f te r  m uch consider- 
u tion, we th in k  th a t i t  d id  not, and th a t the  
co llis ion  was the  consequence o f no lo o k -o u t on 
board th e  E n g lis h m a n , and th a t th e  side lig h ts  
Would have been unseen as m uch as the mast-head 
b g h t a c tu a lly  was. The absence o f lig h ts , in  ou r 
lo d g m e n t, cou ld  no t have c o n trib u te d  to  the  
co llis ion  ; there fore , th e  clause o f the  s ta tu te  does 
® °t app ly, and the  E n g lis h  vessel is alone lia b le  
*0r the  damage, w h ich , in  ou r op in ion , was u n 
questionab ly caused by th e  w an t o f a lo o k -o u t on 
board th e  vessel.

1 pronounce, the re fo re  fo r  the  p la in t if f .
On the  app lica tion  o f the  defendant, execution 

Was stayed.
Solicitors for the plaintiff, Lowless and Go.
Solicitors for the defendants, Shephard  and

kkipwitb.

N o v  13, 20, an d  27, 1877.
Specie ex Sarpedon.

L ife  salvage— L ia b i l i t y  o f  oioners o f  lost sh ip  to 
contribute— M erchant S h ip p in g  A c t 1854 (17 &  18 
Viet. c. 104), s. 459— Costs o f  notices.

W here lives and  cargo have been salved f ro m  a  ship, 
but the sh ip  has been to ta lly  lost, the owners o f  
the cargo are liab le  to p a y  salvage in  respect o f  
the lives, and the owners o f  the lost sh ip  are not 
liab le  to contribute to such paym ent, (a)

L ife  salvage aw ards can o n ly  be p a id  out o f  the 
res salved, and  n o t aga ins t owners o f  a sh ip  
personally.

Where pa rties  have been summoned to appear under 
O rder X V I . ,  r . 18, o f  the B u ies o f  the Supreme  
C ourt, aga inst whom  no c la im  to co n trib u tio n  is  
made out, the pa rties  so summoned are en titled  to 
th e ir  costs.

This was a m o tio n  in  a cause o f salvage. The  
cause was in s t itu te d  on behalf o f the  owners and 
crew  o f th e  Spanish screw  steam er C alderon  fo r  
services rendered b y  th a t  vessel in  sa lv in g  the  
passengers and crew , cons is ting  o f e igh ty -one  
persons, and e ig h t boxes o f specie o f the  va lue  of 
28,0001. o r 30,0001., fro m  the  B r it is h  screw steamer 
Sarpedon.

The Sarpedon  had been in  co llis io n  w ith  the 
B r it is h  steamer J u l ia  D av id  on  the  n ig h t  o f the  
4 th  Sept. 1875, about e ig h ty -fiv e  m iles S .W . o f 
U shau t, and had susta ined such damage th a t  the  
crew  and passengers had taken  to  the  boats a t 
once. T he  Calderon  had come up  a t d a y lig h t, 
and  a t the  request o f th e  m aste r o f the  S arpedon  
th e  passengers, and the  specie on board the 
Sarpedon  were taken  on board the  Calderon. T he  
Calderon  a ttem p ted  to  to w  the  Sarpedon, b a t 
a fte r some hours the  a tte m p t was g ive n  up and the 
Sarpedon  abandoned in  a s in k in g  cond ition . The  
va lue  o f th e  Sarpedon  and he r cargo before the  
co llis io n  was estim ated  to  be about 250,000Z.

T he  s u it was comm enced by an action  in  rem  
aga inst th e  specie salved, th e  sta tem en t o f c la im  set
t in g  o u t the  salvage services to  the  specie and to  
th e  crew  and passengers as w e ll. The  cause came 
on fo r  he a rin g  on th e  16 th  Jan , 1877, and  was 
p a r t ly  heard, and ad jou rned , and on th e  10th Jan. 
1877, on the  a p p lica tio n  o f the  defendants, leave 
was g iven  to  serve no tice  o f a c la im  to  c o n tr ib u 
tio n  and fo r  an in d e m n ity , under O rde r X Y 1 ., r . 
18, o f the  R u les o f the  Suprem e C o u rt, on the 
Ocean S team ship  C om pany, owners of the  S a r
pedon. O n the 5 th  Feb, the  Ocean S team ship  
C om pany entered an appearance, and on the  12th 
Feb. the  C o u rt gave d irec tions  th a t th e  no tice  
served on them  shou ld  be trea ted  as a p lead ing.

T he  ow ners of th e  Sarpedon, on the 27 th  Feb. 
1877, de live red  a s ta te rn e n tin  answ e r,d e n y in g  th e ir  
l ia b il i ty .  To  th is  s ta tem ent the  defendants re 
p lie d  on the  9 th  M a rch  1877 by a jo in d e r  o f issue, 
and  th e  p la in tiffs  on the  14 th  M arch  1877, by  
d e n y in g  the c la im  fo r  c o n tr ib u tio n  and d e m u rr in g  
to  th a t fo r  an in d e m n ity .

(a) I t  must not be assumed from this case that an 
action will not lie in  personam in  Admiralty to recover 
salvage. As long ago as 1801 Lord Stowell held, in 
The Hope and The Trelawney (3 C. Rob. 215), that a suit 
in  rem was not necessary, but that he would issue a mo
nition against the owners of salved property to show 
cause why they should not pay reward to the salvors. At 
the same time there is no instance known of a motion 
having gone against the owners where none of their pro
perty could be proceeded against through its loss.—Ed .
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O n the  10 th  A p r i l  the  ju d g e  decided to  t r y  the  
issue o f fa c t before h e a rin g  the  d e m u rre r ; and on 
th e  5 th  M ay  1877 the  he a rin g  o f th e  cause of 
salvage was con tinued , and an aw ard o f 10005 
made fo r  th e  salvage services, to  be pa id  in  the 
f ir s t  instance b y  the  owners o f the  specie, b u t 
w ith o u t p re ju d ice  to  any c la im  they  m ig h t have 
aga in s t th e  owners o f th e  Sarpedon  o r the J u lia  
D a v id .

T here  was a cause o f damage pend ing  between 
th e  owners of the  Sarpedon  and th e  J u lia  D av id , 
w h ich  was heard  in  the  A d m ira lty  D iv is io n  on 
27 th  and 28 th  N o v . 1876, in  w h ich  the  ju d g e  o f 
the  A d m ira lty  D iv is io n , on 29th N ov. 1876, found 
th e  Sarpedon  to  blame, b u t in  w h ich  the  C o u rt of 
A ppea l, on 7 th  A u g . 1877, a fte r a d m itt in g  fresh 
evidence a t th e  hea ring  o f the appeal on the 4 th  
and 7 th  June  1877, reversed h is decision, and 
fo u nd  the  J u lia  D a v id  alone to  blame.

O n th e  13th N o v . th e  owners o f th e  specie, in  
pursuance o f no tice , m oved the  cou rt,

To determine how much of the sum of 4000f. awarded 
as salvage in this action on the 5th day of May 1877, and 
subsequently paid to the plaintiff by the defendants with 
costs, was for life salvage, and how much for salvage of 
specie, and to declare that the sum awarded for life 
salvage ought to have been paid to the plaintiffs by the 
owners of the Sarpedon parties in this action, and to 
order the owners of the Sarpedon to recoup to the defen
dants the Bum paid by them in respect to life salvage 
and costs to the plaintiffs.

D r. P h illim o re , fo r the  defendants, owners o f the 
specie.— There is no o b lig a tio n  on th e  owners of 
th is  specie to  pay life  salvage ; there  is  no p r iv i ty  
between th e  owners o f  cargo and th e  passengers. 
T he  owners o fa  ship, th o ug h  she is not he rse lf salved 
m u s t pay fo r  the sa lvageof th e liv e s o f thoseon board 
h e r: (The  M ed ina , ante, p. 219 ,305 ; L . Rep. 1 P. D . 
272: 2 P  D . 5; 34 L .  T . Rep. N .S . 918; 35 L .  T . Rep. 
N . S. 779.) The  fa c t th a t in  th a t case th e  c o u rt 
was called on to  consider w he the r an agree
m e n t between the  capta in  o f the  vessel from  w h ich  
the  l ife  salvage was made and  th e  sa lvo r was 
equ itab le  o r  no t, m ake no d ifference, fo r  in  every 
case o f salvage the re  is an im p lie d  agreem ent to  
salve fo r a reasonable sum. H e re  the  m aste r o f 
th e  Sarpedon, a c tin g  on behalf o f h is  owners 
in v ite s  assistance by h o is tin g  s igna ls o f d istress 
and the  Calderon  in  re p ly  accepts th e  respons i
b i l i t y  o f sa lv ing, i f  possib le, th e  sh ip  as w e ll as 
th e  passengers and specie. T here  is  a perfect 
agreem ent, o n ly  th e  am oun t is no t se ttled  a t the 
tim e, bu t, as o fte n  happens, is  to  bo se ttled  on 
shore when the  service is  com p le te ; th a t  was an 
agreem ent a t least as b in d in g  on the  owners as 
th a t  w h ich  in  The M ed ina  ( u b i sup.) th e  C o u rt o f 
A ppea l, a ff irm in g  the decis ion o f th is  co u rt, con
sidered inequ itab le  indeed as to  am ount, b u t w h ich  
th e y  recognised as la w fu l b y  m o d ify in g  it ,  and 
a w a rd in g  w h a t th e y  considered to be a reasonable 
am oun t to  be pa id  b y  th e  owners o f the ship, 
th o u g h  the re  was no p ro p e rty  o f th e irs  salved, and 
the re fo re  no res capable o f arrest.

C larkson  fo r  noticees, ow ners o f the Sarpedon. 
— A n  ow ner whose p ro p e rty  is n o t salved, has 
never been lia b le  to  pay salvage. T he  L e g is la tu re  
in tended  to  encourage l ife  salvage, and d id  so by 
e n a c tin g  in  the  M erch a n t S h ip p in g  A c t  1854 
(17 &  18 Y ic t .  c. 104, sect. 429) th a t c la im s 
fo r  life  salvage shou ld  have p r io r i ty  over claim s 
fo r  salvage o f p ro p e rty , and the  p ro p e rty  salved, 
w h e th e r sh ip  o r cargo, o r bo th , is lia b le  to  re 
m unera te  such c la im  fo r  life  salvage (T h e F u s ilie r ,

B r . &  Lush . 341 ; 12 L . T . Rep. N . S. 186 ; 2 M ar. 
L a w  Oas. O. S. 39, 177 ); and th a t even w hen the 
cargo  is  recovered by  its  owners, and no t by  those 
w ho salved th e  lives o f passengers ( Cargo ex 
S ch ille r, ante, pp. 226, 439 ; L .  Rep. 1 P. D . 
473; 2 P. D . 145 ; 35 L .  T . Rep. N . S. 9 7 ; 36 
L .  T . Rep. N . S. 714); the re fo re  i t  c e rta in ly  is 
lia b le  in  th is  case when salved by the same 
persons, and in  th e  same operation. I f  th e  sh ip 
owners are to  c o n trib u te , on w h a t va lue is  the 
c o n tr ib u tio n  to  be assessed w hen none o f th e ir  
p ro p e rty  is salved ? I f  a sh ip  and crew  were 
salved, b u t th e  cargo lost, i t  could n o t be he ld  th a t 
th e  owners of th e  cargo shou ld  c o n trib u te  in  
p a y in g  life  salvage. I n  the  case o f The  M ed ina  
(u b i sup.) th e  cap ta in  chose to  b ind , o r  a tte m p t 
to  b in d , h is owners b y  a bond g iven  b y  h im , ex
pressly  a c tin g  as th e ir  a g e n t; b u t th a t is n o t the 
case here. T he  fo u nd a tio n  o f a s u it o f salvage 
is  the  m a ritim e  lie n  the  salvors have on the 
salved p ro p e rty , and is n o t a personal action 
aga in s t the owners.

P h ill im o re  in  rep ly .
C ur. adv. vu lt.

N ov. 20, 1877.— S ir  R . Phillimoke.— The court 
has a lready aw arded th e  am oun t of salvage re 
m u n e ra tio n  due in  th is  case, nam ely  40005 upon 
28.000Z, o f specie recovered fro m  g o in g  to  the  
b o tto m  o f the  sea, be ing  p a rt o f th e  ca rgo  be long
in g  to  the  (Sarpedon. The Sarpedon  was abandoned 
a t sea in  a s in k in g  cond ition , and has n o t been 
recovered, b n t e ig h ty -e ig h t persons were taken 
fro m  on board  he r and saved by  the Calderon, a 
Spanish vessel. I t  m ay be observed in  passing 
th a t  these persons were “  persons b e lo n g ing  to  the 
sh ip ,”  w ith in  th e  m ean ing  o f sect. 458 o f 17 &  
18 V ie t.  c. 104— accord ing to  th e  ju d g m e n t o f 
th e  P r iv y  C o u n c il in  The F u s il ie r  u b i sup.). The 
owners of th e  specie have c ite d  th e  owners of the 
Sarpedon, th e  lo s t vessel, and now  ca ll upon 
them  to  c o n trib u te  to  the  paym en t o f th e  40005 
awarded by the  cou rt.

I t  was contended on b e h a lf o f the  owners of 
th e  specie, f irs t ,  th a t the  m aste r o f th e  Sarpedon 
as agent fo r  th e  owners con tracted  w ith  the 
Calderon  to  save the  live s  in  question. I  am 
o f op in ion  th a t th is  averm ent is n o t in  ac
cordance w ith  the  facts o f the case.

Secondly, i t  was contended th a t the m aste r o f the 
Sarpedon  was bound to  con trac t, and d id  con trac t 
b y  im p lic a tio n , w ith  th e  Calderon  fo r  th e  saving 
of these lives. I n  support o f th is  p ropos ition  
the  case o f The M ed ina  (u b i sup.) was cited. 
The circum stances o f th a t  case were ve ry  peculiar. 
The  cap ta in  o f  th e  sh ip , w h ich  had gone to  pieces, 
con trac ted  on beha lf o f 500 p ilg r im s  w ho w e re le tt 
on a rock  ju s t  s ix  feet above the  w ate r to  have them  
taken  o ff fo r  th e  sum o f 40005; the  case was trans
fe rre d  to  th is  c o u rt fro m  th e  E xchequer D iv is io n  ox 
th e  H ig h  C o u rt o f Justice . I  considered i t  to  
be a salvage con trac t, and reduced the  am oun t to  
18005 on the  g ro u n d  o f the unreasonableness of 
the  am oun t e x to rted , as I  th o u g h t, by  in t im i
da tion . T h a t case cannot, in  m y  op in ion , be con
sidered as su p p o rtin g  the  demand o f th e  owners of 
specie in  th e  case before me. I  consider i t  to  be 
now  a fixed p r in c ip le  o f salvage law  th a t in  the 
absence o f any special co n tra c t some property» 
e ith e r sh ip  o r cargo, m u s t be saved in  order 
to  found  th e  l ia b i l i t y  of the  ow ner of the ship ° r  
cargo to  paym en t of salvage rem unera tion .

I t  has been p a rtic u la r ly  asked in  th is  case, i f  tb®
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specie as w e ll as th e  sh ip  had been e n tire ly  lost, 
w ou ld  the  owners o f th e  lo s t specie have been liab le  
to  c o n trib u te  to  th e  salvage as i t  is  a rgued  the 
owners o f the  lo s t sh ip  are ? T he  p rin c ip le  
was m uch discussed in  the case o f The F u s il ie r  
{u b i sup.) a lready adverted t o ; b u t  the  case 
o f Cargo ex S ch ille r  (u b i sup.) appears to  me 
to  have a s t i l l  m ore d ire c t b e a rin g  upon the  
question now  before me. I n  th a t case the  S c h ille r  
had been lo s t, b u t specie to  a la rge  am ount, p a rt o f 
he r cargo, had been recovered b y  d ivers. I  con
sidered the cargo was lia b le  to  pay salvage to  persons 
w ho saved life  from  the  w reck, and made an aw ard 
o f 500Z. T h is  sentence was appealed f ro m  and 
a ffirm ed by tw o  o u t o f th re e  judges o f the  C o u rt o f 
Appea l. L o rd  Justice  B a g g a lla y ’s ju d g m e n t con
ta ined  severa l passages w h ic h  d ire c tly  bear upon 
the  present case. A f te r  a ff irm in g  the  l ia b i l i t y  o f 
the cargo to  pay salvage he says : “ I n  th e  te rm s 
of th e  section, i t  is  a l ia b i l i t y  to  pay a reasonable 
am ount o f salvage ; b u t is th is  to  be construed as 
a genera l personal l ia b il i ty  to  be enforced aga inst 
the  owners u n d e r any circum stances w h e th e r the  
ship and cargo  are lo s t o r no t, o r as a l ia b i l i t y  
capable o f be ing  enforced aga inst and the re fo re  
lim ite d  to  the va lue  of th e  p rop e rty , w h e th e r sh ip  
or cargo, saved from  des truc tion  ? ”  A f te r  an a rg u 
m ent, in  w h ich  th is  question is answered in  th e  
a ffirm a tive , he says : “  U pon  th e  cons ide ra tion  o f 
these several sections o f the  A c t,  I  am o f op in ion  
th a t th e  l ia b i l i t y  to  pay a reasonable am oun t o f 
salvage to  l i fe  sa lvors is im posed upon owners of 
cargo as w e ll as upon owners o f th e  ship, and 
th a t such l ia b i l i t y  is n o t a genera l personal l ia b i l i t y  
to  be enforced in  any c ircum stances w h e th e r the  
ship and cargo are lo s t o r no t, b u t  a l ia b il i ty  
lim ite d  to  th e  value o f the  p ro p e rty  saved from  
des truc tion .”

I  am  o f op in io n  th a t the  owners o f  the  los t 
sh ip are n o t persona lly  lia b le  to  pay salvage, 
aad I  the re fo re  re je c t the  p ra y e r o f  the  defen
dants to  de term ine  how  m uch o f th e  sum  
awarded was fo r  salvage o f life  and how  m uch 
lo r  salvage o f specie, and to  declare th a t the  
owners o f th e  Sarpedon  ou g h t to  pay to  the  owners 
° f  th e  specie the  sum  they  have p a id  in  respect 
° f  l i fe  salvage.

The m otion was accord ing ly  rejected.
E . C. C larkson, on behalf o f th e  owners o f the 

Sarpedon, app lied  fo r  th e ir  costs.
S ir  R . P h il l im o r e  d ire c te d  th e  q u e s tio n  o f costs  

to  s ta n d  o ve r.
N ov. 27.— E . C. C larkson .— The owners o f 

the Sarpedon  are e n tit le d  to  th e ir  costs. The  
aP p lica tion  on th e  p a rt o f th e  ow ners o f the  
8Pecie to  b r in g  them  in  was w h o lly  unnecessary 
and unreasonable. The  question  o f law  as to  l ia 
b i l i ty  was n o t even new, b u t had been decided in  
Cargo ex S ch ille r  (u b i sup.) Besides, so fa r  as we 
are concerned in  th e  lit ig a t io n ,  we have won, and 
We are the re fo re , acco rd ing  to  th e  o rd in a ry  
Practice, e n tit le d  to  ou r costs.

P h ill im o re  fo r  the  owners o f the  specie.— The 
question o f law  was new, and we were ju s t if ie d  in  
app ly in g  to  have the  question  o f l ia b i l i t y  tr ie d  
between a ll the  pa rties  concerned.

S ir  R . P h il l im o r e .— I  have considered the  
question o f costs in  th is  case. T he  owners o f  the 
Sarpedon  were b ro u g h t in  a t the  request o f the  
°Wners o f th e  specie. On the 5 th  M ay  I  decided 
^ b a i  a m o u n t o f salvage rew ard  shou ld  be pa id , 
and th a t  i t  shou ld  be pa id  in  th e  f i r s t  instance by

[ A d m .

the  owners o f th e  specie, and  condem ned th e m  
also in  the costs, rese rv in g  the  ques tion  as to  th e  
l ia b i l i t y  of the  owners o f the  Sarpedon  to  con
t r ib u te  to  the  p a ym e n t of th a t aw ard i f  the  
ow ners considered th a t they  had a c la im  on them  ; 
there  the m a tte r  rested t i l l  no tice  o f  the  m o tion  
decided b y  the co u rt la s t Tuesday was g iven . The 
co u rt, on h e a rin g  th a t  m otion , decided th a t the  
owners o f th e  Sarpedon  were n o t lia b le  in  law  to  
pay any salvage at a l l ; and thus ended the  a tte m p t 
on the  p a rt o f the  owners o f the  specie to  th ro w  
a p o rtio n  of th e  bu rden  o f the  salvage w h ich  they  
w ere p r im a r ily  lia b le  to  pay on th e  owners o f the 
Sarpedon. U n d e r these circum stances, I  am o f 
o p in io n  th a t th e  owners o f th e  Sarpedon  are en 
t it le d  to  th e ir  costs.

S o lic ito rs  fo r  th e  p la in tiffs , owners o f the  
Calderon, C larkson, Son, and Creenwell.

S o lic ito r  fo r th e  defendants, owners o f the  
specie, T o lle r, agent fo r N u l l ,  Stone, and F letcher.

S o lic ito rs  fo r  th e  noticees, owners o f th e  S arpe 
don, P r itc h a rd  and Sons.

J u ly  30 and  31, 1877.
The Peckforton Castle.

C o llis io n — S a ilin g  rules, A rts . 12 &  17— C onflic t 
o f ru les— P ro p e r manœuvres.

W hen a close-hauled ship is  on the leeguarter o f  
and  s a ilin g  fa s te r  th a n  one on the same tack  
hav ing  the w in d  free, and  is  consequently g a in in g  
on her, and th e ir  courses are such as to occasion 
r is k  o f  co llis ion , A r t .  12 o f the R egu la tions f o r  
P reven ting  C o llis ions a t Sea applies an d  not 
A r t.  17 ; a n d  i t  is  the du ty  o f  the sh ip  hav ing  
the w in d  free  to keep out o f  the w ay o f  the close- 
hauled ship.

Semble, the p ro p e r manoeuvre f o r  the ship hav ing  
the w in d  fre e  to adopt is— i f  the vessels have the 
w in d  on the p o rt side, to p o r t ;  and  i f  on the 
starboard side, to s ta rboard  the helm.

This was an action  in  rem  in s t itu te d  by  th e  ow ners 
o f  the  G erm an ba rque  A ugust aga ins t the  B r it is h  
sh ip  Peckforton Castle, fo r  damages susta ined by 
th e  A ugust in  a c o llis io n  between the  tw o  vessels 
seven m iles  W . by S. fro m  the  L iz a rd  a bou t noon 
o f the  7 th  J u ly  1877. T here  was a co u n te r-c la im  
b y  th e  owners o f th e  P eckfo rton  Castle  fo r  the  
damages susta ined b y  th a t vessel in  th e  co llis ion .

T he  w in d  was va rio u s ly  s ta ted b y  th e  August 
to  be about n o rth , and by th e  Peckfo rton  Castle  to  
be about N .W .

The A ugust was bound u p  channel on a voyage 
fro m  B e a u fo rt, S ou th  C aro lina, to  B rem erhaven, 
and was s te e rin g  east w ith  th e  w in d  free , g o in g  
about fo u r  and a -ha lf kn o ts  an hou r.

T he  P eckfo rton  Castle was bound dow n Channel 
on a voyage fro m  R o tte rd a m  to  C a rd iff in  ba llast, 
and was close-hauled on to  p o r t  tack , m a k in g  
about five  and a -h a lf k n o ts  pe r hour.

W h e n  f ir s t  observed the  P eckforton Castle was 
on th e  s ta rboard  (lee) q u a rte r  o f  th e  August, and 
the  A ugust on the  p o r t  (w eather) bow o f the 
Peckforton Castle, and  the  Peckforton Castle was 
o ve rh a u lin g  and approach ing  th e  A u g u s t on 
h e r lee (s tarboard) q u a rte r. N e ith e r  vessel 
p e rfo rm ed  any e vo lu tio n  t i l l  the  c o llis io n  was 
im m in e n t, each con s id e rin g  th a t i t  was th e  
d u ty  o f th e  o th e r to  g e t ou t o f the  way. A t  
th e  la s t m om ent th e  he lm  o f th e  A ugust was 
p u t  ha rd  a-sta rboard , and th a t o f th e  P eckfo rton
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Castle  h a rd  a -p o rt, b u t  n o tw ith s ta n d in g  these 
m anœ uvres th e  p o r t  how  o f the P eckfo rton  Castle 
came in to  co llis io n  w ith  th e  s ta rboa rd  side o f the  
August about th e  m a in  r ig g in g ,  d o in g  so m uch 
damage th a t the  A u g u s t had to  p u t  in to  P ly m o u th  
to  re p a ir  them .

J u ly  30.— T he  cause came on fo r  h e a rin g  before 
S ir  R o b e rt P h ill im o re , assisted by  tw o  of the 
E ld e r  B re th re n  o f th e  T r in i t y  H ouse as assessors.

The  a rg u m e n t tu rn e d  on a rtic les  12, 17, and 18 
o f th e  R egu la tions  fo r  P re v e n tin g  C o llis ions a t 
Sea, w h ich  are as fo llow s :

Art. 12. When two sailing ships are crossing so as to 
involve risk of collision ; then if they have the wind on 
different sides, the ship with the wind on the port side 
shall keep ont of the way of the ship with the wind on 
the starboard side, except in the case in which the ship 
with the wind on the port side is close-hauled, and the 
other ship free, in which case the latter ship shall keep 
out of the way ; but if they have the wind on the same 
Bide, or if one of them has the wind aft, the ship which 
is to windward shall keep out of the way of the ship 
which is to leeward.

Art. 17. Every vessel overtaking any other vessel shall 
keep ont of the way of the said last-mentioned vessel.

Art. 18. Where by the above rules one of two ships is 
to keep ont of the way the other shall keep her course, 
subject to the qualifications contained in the following 
articles.

E . C. C larkson  and C. H a l l  fo r  th e  p la in tif fs , 
owners o f the  A ugust.— T he case is governed  by 
A r t ic le s  17 &  18 o f th e  re g u la tio n s  fo r  p re ve n tin g  
co llis ions  a t sea. The  P eckfo rton  Castle was an 
o v e rta k in g  sh ip  w ith in  the  ru le  la id  dow n in  The 
F ra n c o n ia  (ante, p. 295 ; L .  Rep. 2 P . D . 8 ; 35 L .  T . 
Rep. N . S. 721). H a d  i t  been n ig h t  she cou ld  n o t 
have seen ou r s id e -lig h ts  in  consequence o f o u r re 
la t iv e  positions ; i t  was the re fo re  he r d u ty  to  keep 
o u t o f th e  w ay, w h ich  she d id  n o t a tte m p t to  do 
t i l l  too  la te , ours to  keep o u r course, w h ich  we d id.

B u tt,  Q .C. and M yburgh , fo r  the  defendants, 
owners o f  the  P eckfo rton  Castle.— The case is  
governed by  A r tic le s  12 and 18. The  vessels were 
cross ing  vessels ; i t  cannot be said th a t a vessel 
bea ting  dow n channel is  fo llo w in g  one ru n n in g  up  
w ith  a fa ir  w ind  ; and i t  is th e  case o f c ross ing  
vessels, where bo th  vessels “  have th e  w in d  on the  
same s id e ; ’ ’ and there fore  “  th e  Bhip w h ich  is to  
w in d w a rd  ”  (the  August) “ sh a ll keep o u t of the  
way o f the  sh ip  w h ich  is  to  leeward ”  ; and b y  
A r t ic le  18, we were bound to  keep o u r course, 
w h ich  we d id .

C larkson  in  re p ly .
J u ly  31.— S ir  R . Phillimore, a fte r con su lta tio n  

w ith  the T r in i t y  M asters.— I t  has been v e ry  p ro 
p e rly  adm itted  by  the  counsel on bo th  sides th a t 
th e  real question  a t issue is  w h e th e r A r t ic le  12 
o r  A r t ic le  17 o f the  R egu la tions fo r  P re v e n tin g  
C o llis ions a t Sea applies to  th e  fac ts  and c irc u m 
stances of th is  case. [H is  L o rd s h ip  then  read 
A r t ic le  12, g iven  above, and proceeded :] N ow , 
th e  w in d , accord ing  to  the  P eckfo rton  Castle, the  
de fendan t and  coun te r-c la im an t, was N .W . by 
N ., and acco rd ing  to  th e  August was N . The 
P eckfo rton  Castle was heading  N .E . b y  N . a l i t t le  
be fore  th e  co llis ion , and N .E . a t th e  t im e  o f the 
co llis ion . The  A ugust was h e a d ing  about E . I t  
appears, the re fo re , th a t th e re  was a d iffe rence  o f 
fo u r  po in ts  in  th e  d ire c tio n  o f th e ir  heads, and 
th a t  both had to  w in d  on th e  same (the  p o rt)  side. 
T he  co llis io n  was a s lid in g  b low — the  Peck
fo r to n  Castle, fro m  leeward, s t r ik in g  th e  s ta r- 
hoard beam o f th e  A ugust about he r m a in  r ig g in g .  
N ow , i t  is  a d m itte d  th a t th e  August had th e  w in d

th re e  p o in ts  free. She says she saw th e  ship 
th re e  po in ts  aba ft h e r lee (s tarboard) beam, and 
the  question , the re fo re , is w h ich  o f the  tw o  ru les 
is  to  be considered as g o v e rn in g  th is  case. Does 
th e  ru le  w h ich  says th a t  a sh ip  w ith  th e  w in d  
free  sha ll g e t o u t o f the  w ay o f one close-hauled 
ove rride  P o r is  i t  cons is ten t w ith  th e  o th e r ru le , 
th a t  “  every  vessel o v e rta k in g  any o th e r  vessel 
sh a ll keep o u t o f the  w ay o f such last-m entioned  
vessel P ”  T h a t is  a question on w h ich  I  decide 
w ith  a ce rta in  am o u n t o fd iff id e n ce ,n o tw ith s ta n d in g  
th e  assistance w h ich  I  have had fro m  the  E ld e r 
B re th re n  o f th e  T r in i t y  House. I  am o f op in ion , 
how ever, th a t, a lth o u g h  th e  vessel w h ich  had 
th e  w in d  free was be ing  ove rtaken  by th e  faste r 
sh ip , ye t, as the fa s te r sh ip  was close-hauled, and 
as b o th  had the  w in d  on th e  same side, the 
ru le  w h ich  governs th is  case is  th a t w h ich  is con
ta ined  in  th e  1 2 th  A r t ic le . I  th in k  th e  vessel 
w h ich  had th e  w in d  free  o u g h t to  have ported  in 
tim e  to  avo id  a co llis io n  ; a t a ll events, she ought 
to  have taken  any steps w h ich  were necessary to  
avo id  a co llis ion . I  say again, I  p ronounce m y 
op in io n  w ith  g rea t d iffidence ; b u t, on th e  best 
ju d g m e n t I  can fo rm  in  th is  m a tte r, i t  is  th a t the  
ru le  w h ich  app lies in  th is  case is  th a t a vessel w ith  
th e  w in d  free  sha ll keep o u t o f th e  w a y  o f one 
close-hauled. I  m ust, the re fo re , p ronounce the 
A ugust alone to  blame.

S o lic ito r  fo r  p la in t if f ,  Thomas Cooper.
S o lic ito rs  fo r  defendants, G regory, R ou ic lif^ t 

and Co.

Dec. 7 and  8, 1877.

T h e  P h il o t a x e .

C o llis io n — Buies fo r  p reven ting  collis ions, A rts . 15» 
17,19, an d  20— Thames Conservancy Buies, Rule  
29, A rts. A ., F ., H .,  fy J .— P ractice— Assessors— 
Disagreement.

A  steamer m anoeuvring to come to an  anchor in  a 
place a n d  m anne r such, th a t her reg u la tio n  lights 
cannot he seen by an  approach ing vessel, is  hound 
to give tim e ly  notice o f  her presence hy showing 
a lig h t  o r some other suffic ient means.

Semble,the case o f  a fa s te r-s a ilin g  vessel overtaking  
a  slower steamer, in  the o rd in a ry  course o f  n a v i
ga tion , is  governed hy A rt.  17 and not by A rt.  1" 
o f  the R egu la tions f o r  P reven ting  C o llis ions at 
Sea. _

Semble, where the two assessors disagree, the court 
can c a ll in  a th ird , and , a fte r subm itting  the 
evidence a lready  g iven to h im , have the case 
reargued before the three assessors.

T h is  was an ac tion  in  rem , in s t itu te d  by  the 
ow ners o f th e  B r i t is h  screw  steam er C arlo tta , f ° r  
dam ages susta ined b y  th a t  vessel in  a co llis ion  
w ith  a N o rw e g ia n  b a rque  P h ilo taxe , w h ich  took 
place in  Sea R each o f the  r iv e r  Tham es, abou 
11 p.m ., on 5 th  O ct. 1877. T here  was also a 
co u n te r-c la im  in  rem  by  th e  owners o f th e  Phu°~  
taxe fo r  the  damages susta ined by th a t  vesse 
in  th e  same co llis ion . T he  ac tion  was o r ig in a lly  
b ro u g h t in  a c o u n ty  co u rt, b u t  was tran s fe rre  
to  th e  h ig h  court.

A t  the  tim e  o f th e  co llis io n  th e  w eather i ' ras 
fin e  b u t da rk , th e  w in d  about E .S .E  , b lo w in g  nP 
th e  reach a m oderate breeze, and th e  t id e  nearly 
h ig h -w a te r. T he  C a rlo tta  was a screw steamer o 
383 tons re g is te r, and  was bound fro m  Seabam * 
Lo n do n  w ith  a cargo  o f coals, and a t th e  t i®
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o f th e  c o llis io n  was about to  anchor on th e  
n o rth  shore, a l i t t le  below  Tham es H aven . F o r  
th is  pu rpose  h e r engines had been stopped, and 
she was ly in g  a lm ost m otion less w ith  head 
a n g lin g  to  th e  n o rth  Bhore in  a N .N .W . d ire c tio n . 
She h a d he r re g u la tio n  lig h ts  b u rn in g . U nde rth e se  
c ircum stances the  P h ilo taxe , a ba rque  o f 389 tons 
re g is te r, on a voyage fro m  C h ris tia n a  to  L o n do n  
W ith  a cargo o f ice, came u p  th e  reach u nder to p 
sails and fo resa il, ru n n in g  about th re e  k n o ts  an 
hou r before th e  w in d , on a W .N .W . course.

F ro m  th e  re la tiv  e p o s itio n  o f  th e  tw o  vessels i t  was 
im possib le  fo r  th e  P h ilo ta xe  to  see the  re g u la tio n  
lig h ts  o f the  O arlo tta ,and th e  G arlo tta ’s h u l l  was 
n o t d is t in g u ish e d  t i l l  th e  P h ilo taxe  was about a 
sh ip ’s le n g th  off, w hen i t  was seen r ig h t  ahead, 
and th e  he lm  of th e  P h illo ta x e  was p u t h a rd  a- 
sta rboard. Those on board  th e  G arlo tta  observed 
th e  red  l ig h t  o f  th e  P h ilo ta xe  on  th e ir  s ta rboard  
Q uarter about a q u a rte r  o f a m ile  o ff, and s h o rtly  
a fterw ards h e r g reen  l ig h t .  The  steam  w h is tle  
° f  th e  G arlo tta  was— i t  was alleged on the  p a rt o f 
the G arlo tta , b u t denied by the P h ilo ta x e — sounded 
and he r engines were p u t on fu l l  speed ahead, and 
h e r h e lm  hard  a p o rt, b u t  the  stem  o f th e  P h ilo taxe  
s tru c k  th e  s ta rboa rd  q u a rte r o f th e  G arlo tta .

O n th e  7 th  Dec. 1877 th e  case came on 
fo r he a rin g  before S ir  B . P h illim o re , assisted by 
tw o  o f th e  E ld e r  B re th re n  o f th e  T r in i t y  H ouse.

T he  a rg u m e n t tu rn e d  upon  th e  cons tru c tio n  of 
A r ts .  15, 17 ,19 , anu 20 o f the  E e g u la tio n s  fo r  P re 
v e n tin g  C o llis ions a t Sea, w h ic h  are as fo llow s :

Art. 15. I f  two ships, one of which is a sailing ship 
and the other a steam ship, are proceeding in snoh direc
tions as to involve risk of collision, the Bteam ship shall 
keep ont of the way of the sailing ship.

Art. 17. Every vessel overtaking any other vesBel 
shall keep oat of the way of the said last mentioned 
Vessel.

Art. 19. In  obeying and construing these rules due 
Regard must be had to all dangers of navigation; and 
due regard must also be had to any special circumstances 
which may exist in any particular case rendering a 
departure from the above rules necessary in order to 
Avoid immediate danger.

Art. 20. Nothing in these rules shall exonerate any 
«hip, or the owner, or master, or crew thereof, from the 
°onsequences of any neglect to carry llights or signals, 
or of any neglect to Keep a proper look-out, or of the 
aeglect of any precaution which may be required by the 
ordinary practice of seamen, .or by the Bpeoial circum
stances of the case.

T he  co llis io n  ta k in g  place in  th e  E iv e r  Tham es 
above Y a n t le t  C reek, th e  vessels were also sub jec t 

the  E u les  and Bye-law s fo r th e  E e g u la tio n  o f 
toe  N a v ig a tio n  o f th e  E iv e r  Tham es, made b y  
toe conservators o f  th e  r iv e r. Those h a v in g  
Reference to  th e  p resen t case were approved  b y  
an O rde r in  C ounc il o f 5 th  Feb . 1872, and o f these 
■ "lie  29, A r ts .  F ., H .,  J., and A . are id e n tica l w ith  
A rts . 15, 17 ,19 , and 20 respective ly , except some 
toere ly  verba l d iffe rences between the  las t- 
b ien tioned  one in  each case, (a)

M ilw a rd ,  Q.C. and w ith  h im  P h ill im o re  fo r  the 
P la in tiffs , owners o f th e  G arlo tta .— T h is  case 
18 governed by A r t .  17 (B u ie  29, A r t .  H .) , 
J to ich  is  special, and the re fo re  overrides A r t .  15 
(E u le  29, A r t .  F .), w h ich  is  genera l. T h a t 
toe o v e rta k in g  sh ip  was a sa ilin g  vessel, and

(a) I t  may be noticed that in the authorised printed copy 
the Thames Conservancy Eules the marginal note to 

f?. ® 29, Art. F ., confines its operation, as far as sailing 
Alps are concerned, to “ sailing vessels in t o w b u t  

laf- art’cle itself is identical with A rt. 15 of the Begu- 
"Mons for Preventing Collisions at Sea, given above.

"V ol. I I I . ,  N .S .

th e  one ove rtaken  a steamer, is u n im p o rta n t. The  
C a rlo tta  was n o t “  p roceeding ”  a t a ll ; she was 
ly in g  s ta tio n a ry , so fa r as any m o tive  steam pow er 
was concerned. Y e t, n o t be ing  anchored, she was 
on h e r voyage to  London  and was d r i f t in g  w ith  the  
w in d  and tid e  up  the  r iv e r, and so was, i f “  proceed
in g  ”  a t a ll, “  p roceeding ”  away fro m  th e  P h ilo 
taxe, w h ich  was beh ind  he r, and n o t the re fo re  so “  as 
to  in vo lve  r is k  o f co llis io n  ; ”  i t  was th e  “  proceed
in g  ”  o f th e  P h ilo taxe  com ing  u p  aste rn  w h ich  
in vo lve d  th e  r is k , and the re fo re  th e  P h ilo taxe  was 
an o v e rta k in g  vessel. W e  (m ust, u n d e r th e  c ir 
cum stances, bo considered as a vessel under 
w ay, because we were bound to  c a rry  th e  regu la 
tio n  lig h ts  (The E sk  and The G itana, L .  E ep . 2 A . 
&  E . 350 ; 20 L . T . Eep. N . S. 587 ; 3 M ar. L a w  Cas.
O. S. 242) and  “  no o thers ; ”  and  so fa r  as the  
re la tiv e  courses o f th e  vessels were concerned, we 
came w ith in  the  ru le  la id  dow n b y  th e  C o u rt o f 
A p p e a l in  The F ra n c o n ia  (ante, p. 295 ; L .  Eep. 2
P. D . 8 ; 35 L .  T . Eep. N . S. 721), to  de te rm ine  
w ha t are o ve rta k in g  vessels. Besides, we were in  
th e  p o s itio n  o f a vessel quasi d isabled, we were o u t 
o f th e  fa ir  w ay o f th e  r iv e r ,  and ju s t  co m ing  to  an 
anchor, we cou ld  n o t go fa r  ahead because o f the 
shore, and we cou ld  n o t go aste rn  on account o f 
vessels anchored fu r th e r  o u t th a n  we were. I f  
th e  P h ilo ta xe  came in s id e  vessels a t anchor she 
d id  i t  a t he r ow n r is k , and E u le  19 (E u le  29, A r t .  
J .) app lies to  th e  case. W e  saw he r a t a tim e  
w hen she m ig h t,  b y  p rope r m anœ uvres, have 
avoided the  co llis io n , and we gave he r notice  o f 
o u r p o s itio n  b y  w h is tlin g , w h ich  was a ll  we cou ld  
do under th e  c ircum stances. W h e n  we began to  
m anœ uvre to  come to  anchor th e  r iv e r  was clear ; 
th e re  was, the re fo re , no neg ligence on o u r p a rt, 
b u t  a p ro p e r observance o f the  ru les. T here  cou ld  
n o t have been a p ro p e r lo o k -o u t on board the 
P hilo taxe , o r they  w o u ld  have seen us sooner th a n  
they  d id  ; had th e y  done so they  w ou ld  have s ta r
boarded sooner, and k e p t clear.

C larkson  (w ith  h im  G. H a ll)  fo r  defendants, 
ow ners of th e  P hilo taxe .— W e a d m it th a t  th e  sim  ple 
case o f  a slow steam er ove rtaken  by a fas t s a ilin g  
vessel w ou ld  be governed b y  A r t .  17 and n o t A r t .  
15. [ S i r  E . Phillimore.— Y o u  say th a t n e ith e r o f 
those a rtic les  applies to  th e  presen t case.] N e ith e r 
o f them , fo r  we shou ld  n o t have been an o ve rta k in g  
sh ip  except fo r  th e  act o f  the  G arlo tta  in  s low 
in g  and s to p p ing  he r engines. A  steam er 
s topp ing  and th ro w in g  he rse lf across th e  r iv e r ,  
fo r  w ha teve r purpose, does so a t he r ow n r is k , 
and m u s t n o t em barrass o th e r vessels b y  h e r 
m anœ uvre. T he  G arlo tta  had no p ro p e r look-ou t ; 
had she had one she w o u ld  have seen o u r lig h ts  
th e ir  fu l l  d istance (tw o  m iles ), p robab ly  before she 
began to  come across th e  r iv e r  ; b u t  she adm its  
th a t  she o n ly  saw them  a t a d is tance  o f a 
q u a rte r  o f a m ile . H a d  she seen them  sooner, 
she cou ld  have s tra ig h te n e d  aga in , o r  even 
i f ,  w hen she d id  see them , she had shown 
a l ig h t  (The John F enw ick , 1 A sp . M a r. L a w  
Cas. 201 ; L .  Eep. 3 A . &  E . 500 ; 26 L .  T . Eep. 
N . S. 322), we m ig h t have been able to  ge t 
o u t o f th e  w ay. The  case is  re a lly  u n d e r A r t .  20 
(E u le  29, A r t .  J.) T he re  was no neg ligence on the  
p a rt o f th e  P h ilo taxe . W e  were la w fu lly  n a v ig a tin g  
the  r iv e r  ; we were ru n n in g  up n e a rly  m id -channe l, 
and we had a p e rfe c t r ig h t  to  go w h icheve r side 
o f th e  vessels a t anchor we th o u g h t f i t ,  and to  
expect th a t  any vessel o b s tru c tin g  th e  n a v ig a tion  
w o u ld  g ive  t im e ly  no tice  o f i t  to  us. W e  had a
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good look-ou t, b u t  we cou ld  n o t see th is  lo w  b lack 
ob jec t on the  w a te r t i l l  close upon i t .  H a d  its  
presence been no tifie d  to  us, as i t  m ig h t have 
been, we shou ld  n o t have come ins ide  the  vessels 
a t anchor, and th e  co llis ion  w o u ld  n o t have hap
pened.

M ilw a rd ,  Q.O., in  rep ly .
Dec. 8.— S ir  R . P h il l im o b e , a fte r  consu lta tion  

w ith  th e  T r in i t y  M aste rs .— There is  in  th is  case 
so decided a d iffe rence  o f op in io n  between th e  tw o  
gen tlem en  b y  w hom  I  am assisted, and on whose 
op in ion  in  n a u tica l questions I  repose g re a t con
fidence, th a t  I  th in k  i t  w o u ld  be b e tte r  before 
g iv in g  m y  ju d g m e n t— w h ic h  agrees w ith  th e  
op in ion  o f one o f th e  E ld e r  B re th re n  o f the  T r in i t y  
House, b u t is c o n tra ry  to  th a t  o f th e  o th e r— to 
ask fo r th e  a ttendance o f a th ir d  T r in i t y  M aste r, 
to  g ive  h im  an o p p o r tu n ity  o f  cons ide ring  
th e  evidence a lready g iven , and th e n  on a fu tu re  
day— w ith o u t d e ta in in g  th e  witnesses, and so 
in c u r r in g  expense— to  have th e  question  re 
argued before m yse lfa n d  th e  th ree  E ld e r  B re th re n  ; 
b u t  i f  th e  pa rties  desire i t  I  w i l l  d e live r the  
ju d g m e n t a t once, in  w h ich , as I  have a lready 
observed, one o f th e  E ld e r  B re th re n  concurs.

Counsel on b o th  sides be ing  agreed th a t  i t  
w o u ld  be m ore conven ien t to  have th e  ju d g m e n t 
a t once, w ith o u t in c u rr in g  th e  expense o f a fresh  
a rg u m e n t, and o f p r in t in g  th e  evidence fo r  th e  
th ird  T r in i t y  m aster,

S ir  R . P h il l im o b e .— I  feel th e  cogency o f the  
o b jec tion  of p u t t in g  th e  pa rties  to  fu r th e r  ex
pense, and I  w il l  g ive  m y  ju d g m e n t, in  w h ich  one 
o f the  T r in i t y  M asters agrees.

T h is  is  a co llis io n  w h ich  happened upon the  
5 th  O ctober in  th is  year, between eleven and 
tw e lve  o’c lo ck  a t n ig h t,  and th e  place was a 
l i t t le  below  Tham es H aven , in  th e  r iv e r  Tham es. 
T he  d ire c tio n  o f th e  w in d  was E .S .E . The  
vessels th a t come in to  c o n tra c t were th e  C a r
lo tta , a B r it is h  steam sh ip  o f 383 tons  reg is te r, 
w ith  a crew  of sixteen hands, and  th e  N o r 
w eg ian  barque P hilo taxe , o f 389 tons re g is te r, 
m anned by a crew  of eleven hands. T he  C arlo tta  
had  a cargo o f coals, and th e  P h ilo ta xe  had a cargo o f 
ice. The  state of th e  w eather, w h ic h  is  m a te ria l in  
th is  case, is  a lleged and is  p roved  to  have been 
fine  and c lear— th a t is, i t  was a n ig h t  on w h ich  
lig h ts  were v is ib le , th o u g h  objects on th e  w a te r 
were d if f ic u lt  to  m ake ou t. A  p o in t in  w h ich  
th e  E ld e r  B re th re n  are p e rfe c tly  agreed is 
th a t  the lig h ts  were a ll  d is t in c t ly  v is ib le  a t a 
p ro p e r distance. The  p o rtio n s  o f  the  vessels 
w h ich  came in to  con tac t were th e  stem  o f 
th e  P h ilo ta xe  and th e  sta rboard  q u a rte r  o f 
th e  C a rlo tta  abou t tw e lve  feet fro m  th e  ste rn . 
T he  C a rlo tta ’s s to ry  is  th a t  she was abou t to  d rop  
an anchor on the  n o rth  shore, and to  th e  n o rth  of 
tw o  vessels— a b r ig  and a barque . I t  is im p o r
ta n t  to  n o tice  th a t, a cco rd ing  to  he r s ta tem en t, she 
was to  th e  n o rth w a rd  o f b o th  these vessels. The  
evidence shows th a t she had  passed th e  P h ilo ta xe  
some tw e n ty -f iv e  m in u te s  o r h a lf  an h o u r before 
th a t vessel passed, as th e  evidence also shows she 
d id  pass, between the  b r ig  and the  barque . I t  w il l  
be understood  th a t, the  C a rlo tta  h a v in g  gone to  
th e  n o rth w a rd , th e  P h ilo ta xe  came between the  
b r ig  and the  b a rq u e ; and th e  co n ten tio n  is  th a t 
she had no r ig h t  to  do th a t, and th a t  she o u g h t to  
have k e p t to  th e  sou thw ard , in  w h ic h  case the re  
w o u ld  have been no co llis ion . T w o  fac ts  are 
und isp u te d  in  respect to  th e  tw o  vesse ls : i t

is  a d m itte d  th a t  th e  P h ilo ta xe  ca rr ie d  he r 
p rope r lig h ts , and i t  is  unco n tro ve rte d  th a t  the 
C a rlo tta  was n o t v is ib le , so fa r  as he r lig h ts  
w ere concerned, to  th e  P h ilo ta xe  w hen she came 
between th e  tw o  vessels and was an approach ing  
vessel. I t  is  a d m itte d  th a t the  C a rlo tta  had no 
lo o k -o u t on the  sta rboard  s ide  a ft, and th a t she 
to o k  no o th e r p recau tion  th a n  th a t o f w h is tlin g - 
She said she was under a p o rt he lm , w ith  he r head 
N .N .W . o r N o r th ,  m a k in g  a l i t t le  w ay up th e  r iv e r  
w ith  th e  w in d  and  t id e ; th a t h e r eng ines were 
stopped and he r anchor ready  to  le t go. I n  th is  
s ta te  o f th in g s  she sees the  red  l ig h t  o f th e  P h ilo taxe  
w ith  h e r sails set, a b o u t a q u a rte r  o f a m ile  o f f ; and 
th e  speed a t w h ic h  th e  P h ilo ta xe  was com ing  is 
show n to  have been between fo u r  and  five  kno ts  
an hour. T he  C a rlo tta  s ta ted th a t she caused her 
w h is tle  to  be b low n , and  as th e  P h ilo ta xe  came on 
and e xh ib ite d  h e r green lig h t ,  the  engines o f the 
C a rlo tta  were p u t fu l l  speed ahead, and he r he lm  
ha rd  aport, and th a t th e  P h ilo ta xe  came on and 
s tru c k  he r on th e  s ta rboard  qua rte r. The  counter* 
s ta tem en t o f the  P h ilo ta xe  is th a t she was pro 
ceeding W .N .W . w ith  h e r p ro p e r re g u la tio n  l ig h ts  
d u ly  e xh ib ite d  ; th a t  th e  C a rlo tta  had passed her 
h a lf an h o u r before  a t a d is tance  o f a sh ip ’s leng th , 
and th a t  when, s h o rtly  before the  co llis io n , she be
came aware o f the  presence o f the  C arlo tta , she 
adopted th e  r ig h t  course, nam ely, p u t t in g  he r helm  
to  s ta rb o a rd ; b u t th a t  nevertheless he r stem  came 
in to  co llis io n  w ith  th e  sta rboard  q u a rte r  o f the 
C arlo tta . She says th e  C arlo tta  was to  b lam e for 
p u t t in g  he rse lf across th e  r iv e r  a t an im p rope r 
tim e , w ith o u t hav ing  reg a rd  to  the  c ircum stances: 
and the  C a rlo tta  contends th a t th e  P h ilo ta xe  was 
to  blam e fo r  n o t ta k in g  p ro p e r measures fo r ge t
t in g  o u t o f  the  w ay, one be ing  a vessel about to  be 
ove rtaken  and  the  o th e r an o v e rta k in g  vessel.

I  do n o t th in k  i t  necessary to  decide w hether 
A r t .  17 does o r does n o t a p p ly  to  th e  posi
t io n  o f a vessel lik e  th a t  in  w h ic h  th e  C a rlo tta 
was. A r t .  20 appears to  me to  be o f g rea t im 
portance  in  th e  present case. T he  w ords of th a t 
a rtic le  are th e s e : “  N o th in g  in  these ru les  shall 
exonerate any sh ip , o r th e  ow ner o r  m aste r o r creW 
thereo f, fro m  the  consequences o f any neg lect to  
c a rry  l ig h ts  o r s igna ls, o r  o f any neg lect to  keep a 
p ro p e r lo o k -o u t.”  T hen  fo llow  w ords w h ich  ought 
to  be borne  in  m in d  : “ O r o f th e  neg lect o f any 
p recau tion  w h ich  m ay be requ ired  b y  the  o rd ina ry  
p rac tice  o f seamen or by  th e  special c ircum stance3 
o f  the  case.”

N ow , th e  co u rt, w ith  th e  advice o f one o f the 
E ld e r  B re th re n  o f th e  T r in i t y  House, is m 
op in ion  th a t  th e  Pliilo ta,xe  appears to  have been 
c a re fu lly  managed. She shortened sail w h il3“ 
com ing  u p  the  r iv e r ,  re d u c in g  h e r speed be
fo re  reach ing  the  Chapm an L ig h t  ; she had 
a good lo o k -o u t, and she e xh ib ite d  h e r p roper 
lig h ts . The  co u rt is  unable to  see w h y  she W&3 
bound to  go to  th e  sou th  side o f the  r iv e r ,  o r why 
she was n o t a t l ib e r ty  to  have ta ke n  a s im i'ar 
course to  th a t  w h ic h  th e  C a rlo tta  had done. The 
co u rt, the re fo re , is  o f op in io n  th a t th e  Philotaxe 
is  n o t to  b lam e fo r  g o in g  between th e  barque and 
th e  b r ig , ta k in g  the  p re ca u tio n a ry  measures wh>cD 
she had done.

T he  C arlo tta , i t  appears to  th e  co u rt, haviuf? 
passed th e  P h ilo taxe , proceeded on h e r cours® 
u p  Sea Reach, and passed to  th e  n o rth w a t 
o f th e  tw o  vessels described  as a t anchor, t** 
sou the rnm ost o f w h ich  is  p roved  to  have bee°
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in  a place w here th e  M u c k in g  L ig h t  showed 
White. T he  C a rlo tta  appears to  have gone to  
the  n o rth w a rd  fo r  the  purpose o f anchoring , a lte r 
in g  he r course fro m  W .N .W . to  N o r th , the  re s u lt 
of w h ich  was th a t  she th re w  h e rse lf in  th e  course of 
any sh ip  fo llo w in g . T he  n ig h t  was d a rk  b u t  clear, 
and had a p rope r lo o k -o u t been ke p t, th e  lig h ts  of 
the P h ilo taxe  m u s t have been seen in  su ffic ie n t 
tim e  to  have a llow ed the  C a rlo tta  to  have taken  
some p recau tion  w h ich  w ou ld  have prevented the  
co llis ion  w h ich  ensued. I  do n o t prescribe any 
P a rticu la r act, b u t  she m ig h t have show n a lig h t ,  
or by some o th e r means have ind ica ted  he r posi
tion . I t  is  a lleged th a t  she w h is tle d  and h a ile d ; 
h u t on th e  o the r hand, the  evidence is  th a t  n e ith e r 
Was heard. L o o k in g  to  th e  pecu lia r circum stances 
of th is  case, th e  w h is t l in g , i f  any, to o k  place a t too 
fate a p e riod  to  g ive  any use fu l in d ic a tio n  o f the  
Position o f the  vessel.

O n th e  whole, th e  co u rt is  o f op in ion , w ith  th e  
advice o f one o f the E ld e r  B re th re n  o f th e  T r in i t y  
House, th a t  th e  C arlo tta  is  alone to  blame, and 
th a t she d id  “  neg lect ”  some “  p recau tion ,”  w h ich  
Was “  re q u ire d  by th e  special c ircum stances of th e  
oase.”  I  th e re fo re  pronounce th e  C a rlo tta  alone 
to blame.

On th e  app lica tion  o f the  p la in t if fs ,  a s tay o f 
execution was gran ted .

S o lic ito rs  fo r the  p la in tif fs , Lawless and Co.
S o lic ito rs  fo r  th e  defendants, Cooper and Co.

Tuesday, Dec. 4, 1877.
The Native Pearl.

Go-ownership— A ction  in  rem — D e fa u lt o f  appear
ance— Accounts— Reference— Jo in d e r o f  defen
dan t— Practice— Rules o f  Supreme C ourt, O rder 
X V I . ,  r .  13.

'There a n  action is  brought in  rem  aga inst a ship  
by the owners o f  ce rta in  shares there in  c la im in g  
possession and an  account aga inst the m anaging  
owner, a nd  the la tte r  makes de fau lt in  appearing , 
the court w i l l  o rde r such m anag ing  owner to be 
jo in e d  as a defendant, so th a t liis  accounts m ay  
be investigated, an d  w i l l  give possession to the 
p la in tif fs  i f  they hold a  m a jo r ity  o f  shares; but 
w i l l  no t order, before the reference, a  sale o f  the 
defendant's shares to sa tis fy  the p la in t if fs ’ costs 

a n y  sum fo u n d  due a t the reference.
T h is  was an a c tio n  b ro u g h t by  th e  owners of 
fo rty - fo u r 64 th  shares in  th e  B r it is h  sh ip  N a tiv e  
•Pearl, in  lie n  aga ins t th a t vessel, to  ob ta in  posses- 
s*on o f the  sh ip  as aga inst N ich o la s  R icha rdson  the  
°W ner o f th e  re m a in in g  tw e n ty  64 th  shares, and to  
obtain fro m  th e  said N icho las  R ichardson , as la te  
M anag ing  ow ner an account o f h is  m anagem ent. 

Che w r i t  was served on the sh ip  in  th e  usua l w ay  
th e  1st Oet. 1877, and th e  sh ip  was subsequently  

a rrested b y  th e  m arsha l, b u t no appearance was 
et>tered b y  N icho las  R icha rdson  o r  any o th e r
Person.

The p la in tiff’s statem ent of claim  alleged tha t 
Richardson, as m anaging owner, had possession of 
¡"6 ship and of her certificate of reg is try , tha t he 
aad managed her im properly, tha t his authority as 
[Managing owner had been revoked by the plaintiffs, 
oat the p laintiffs were desirous of obtaining pos

session of the ship and the certificate, which  
Richardson refused to deliver up, and that R ichard
son had refused and neglected to render proper 
Recounts relating to the management and earnings 

the said ship, and such accounts were s till out

s ta n d ing  ; and th e  p la in t if fs  c la im ed possession o f 
the  sh ip  and o f he r ce rtifica te  o f re g is try , a refe
rence o f the  accounts to  th e  re g is tra r  and m e r
chants, a sale o f R icha rdson ’s shares in  the ship, 
and paym en t o u t of the proceeds such sale o f the 
balance fo u nd  due to  th e  p la in t if fs  upon  the  ac
counts and o f the  costs.

T he  a c tio n  now  came before the  co u rt on m o tio n  
fo r ju d g m e n t. I n  support o f the  sta tem en t o f 
c la im , an a ffid av it o f the  p la in t if fs  ve rifie d  the  
fac ts  stated in  the  sta tem en t, and fu r th e r  said 
th a t  R icha rdson  had fa iled  to  account fo r  tw o  
voyages, and th a t  h is  accounts fo r  a prev ious 
voyage w ere de fic ien t, th a t he had been d is 
m issed fro m  h is  post as m anag ing  ow ner, b u t 
th a t he declined to  d e live r up  possession o f th e  
said sh ip  o r o f her ce rtifica te  o f re g is try .

James P . A sp in a ll, fo r the  p la in tif fs , in  su p p o rt 
o f the  m o t io n — The p la in t if fs  be ing  owners o f a 
m a jo r ity  o f th e  shares, are e n tit le d  to  possession 
o f the sh ip , and also to  h e r ce rtifica te  o f re g is try , 
th e  d e live ry  up  o f w h ich  I  ask the  c o u rt to  o rde r 
u n d e r th e  genera l pow er possessed b y  the  c o u r t :

The St. Olaf. ante, p. 268 ; 35 L . T . Rep. N.S. 428.
The Frances, 2 Dods. 420.

B u t, as to  th e  accounts, the re  is  a d iff ic u lty . 
R icha rdson  has n o t appeared, and, consequently , 
a lth o u g h  the  p la in t if fs  are e n tit le d  to  a refe rence, 
they  w i l l  have no accounts to  r e fe r ; and, as 
R icha rdson  is  n o t a p a rty , the re  is  no means o f 
m a k in g  an o rde r u pon  h im ,-to  f ile  h is  accounts. 
I  ask the  c o u rt to  m ake R icha rdson  a p a r ty  to  
the  action  as defendant, and th a t th e  proceedings 
m ay be served upon h im . B y  the  ru les  o f th e  
Suprem e C o u rt, O rde r X V I . ,  r . 13, i t  is  p ro 
v ided  th a t  ‘ ‘ no action sha ll be defeated b y  reason 
o f th e  m is jo in d e r o f pa rties . . . T he  co u rt o r a 
ju d g e  m ay, a t any stage o f th e  proceedings, e ith e r 
upon o r w ith o u t the  app lica tion  o f e ith e r p a rty , and 
on such te rm s as m ay appear to  the  c o u rt o r a judge  
to  be ju s t ,  o rde r. . . . th a t the  name o r  names o f 
any p a rty  o r parties , w h e th e r p la in t if fs  o r defen
dants, w ho o u g h t to  have been jo in e d , o r whose 
presence before the  co u rt m ay be neccessary in  
o rde r to  enable th e  c o u rt e ffe c tu a lly  and com 
p le te ly  to  ad jud ica te  upon and se ttle  a ll th e  ques
tions in vo lve d  in  th e  action , be added.”  Here 
the  presence o f R icha rdson  is  c le a rly  necessary in  
o rd e r to  enable th e  c o u rt to  se ttle  th e  question  o f 
accounts. T h is  course has a lready been taken  in  
an action  in  rem  in  The A nn a n d a le  (ante, p. 489 ; 
L .  Rep. 2 P. D iv . 179 ; 37 L .  T . Rep. N . S. 364). I  
also ask fo r sale o f R icha rdson ’s shares to  sa tis fy  
th e  p la in t if fs ’ costs, and any sum  th a t  m ay be 
found  due to  th e  p la in tif fs  on th e  reference.

S ir  R . P h il l im o r e .—-The p la in t if fs  are e n tit le d  
to  possession o f the  sh ip  and of th e  ce rtifica te  o f 
r e g is t r y ; and fo r th is  I  pronounce ju d g m e n t, and 
o rd e r th a t th e  sh ip  and ce rtifica te  be de live red  up  
to  them  w ith in  th ree  days a fte r  service  o f m y  
o rde r on R ichardson , th e  la te  m anag ing  ow ner. 
I  also o rde r a reference o f R icha rdson  s ac
counts to  th e  re g is tra r, and th a t  th e  name 
o f such m anag ing  ow ner be added as a de 
fendant, and th a t he be served w ith  th e  p ro 
ceedings, as p rov id e d  b y  th e  ru les. B u t  w ith  
respect to  th e  sale o f th e  la te  m an a g in g  ow ner s 
shares, I  sha ll h o ld  m y  hand u n t i l  a fte r th e  re ie - 
renee. I t  m ay be th a t he w i l l  pay th e  costs and 
w h a t is found  due w ith o u t the  necessity o f see ing  
the  shares; o r  i t  m ay be th a t  n o th in g  w i l l  be 
found  due to  the  p la in tif fs , b u t  som eth ing  to  th e
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defendant ; and th a t, w ha tever costs th e y  are 
e n tit le d  to  in  respect o f recove ring  possession o f 
th e  ship, are counter-ba lanced b y  th e  a m o u n t due 
to  the  defendant.

S o lic ito r  fo r  the  p la in t if f ,  H , 0 . Coote.

HO U SE OF LORDS.
Reported b y  C. E . M a l d e n , Esq., B arrister-a t-Law .

J u ly  19 an d  20, 1877.
(Before  th e  Lord Chancellor (C a irns), L o rd s  
0‘Hagan, Selborne, Blackburn, and Gordon.)

Steel and Another v . The State Line Steam
ship Company.

on appeal prom the pirst division op the court 
op session.

S h ip — B i l l  'o f  la d in g — W a rra n ty  o f  seaw orth i
ness— E xceptions— “  P e r i l  o f  the seas, however 
caused ” — Open p o rt.

I n  the absence o f  express words to the con tra ry , a  
b i l l  o f  la d in g  im p lies  a w a rra n ty  o f  seaworthiness, 
an d  a l l  the exceptions in  i t  m ust be taken to re fe r 
to a  period subsequently to the s a ilin g  o f  the ship  
w ith  the goods on board.

A  ship sa iled  f r o m  A m e ric a fo r Sco tland  w ith  a cargo 
o f  wheat, and in  the b i l l  o f  la d in g  “  p e r i l  o f  the 
seas, however caused,”  was excepted. D u r in g  the 
voyage the wheat was damaged by sea w ater. I n  
an action  by the indorsees o f  the b i l l  o f  la d in g  
aga ins t the owners the ju r y  fo u n d  th a t the w ater 
obtained access to the cargo in  consequence o f  one 
o f  the p o rts  being insu ffic ie n tly  fastened, and on 
th is  f in d in g  the C ourt o f  Session entered a  ve rd ic t 
f o r  the shipowners, on the g ro u n d  th a t the loss 
was covered by the exception in  the b i l l  o f  la d in g . 

H e ld  (reversing the ju d g m e n t o f  the court below), 
tha t, as in  o rder to b rin g  the loss w ith in  the excep
tio n  i t  m ust be fo u n d  th a t the sh ip  sa iled  w ith  the 
p o r t  in  a seaworthy state, and the ju r y  had  no t 
done so, a new t r ia l  m ust be had.

The respondents in  th is  case were the  owners 
o f a lin e  o f steamers tra d in g  between N e w  Y o rk  
and  G lasgow. One o f th e ir  steamers, th e  State o f 
V irg in ia ,  sa iled fro m  N e w  Y o r k  w ith  a cargo o f 
wheat. O n th e  voyage, a fte r  th e  Bhip had been 
five  days a t sea, she was found  to  be le a k in g  ve ry  
fast, and i t  was d iscovered th a t one o f the  orlop- 
deck p o rts  was unfastened. T he  wheat was m uch 
in ju re d  b y  th e  sea-water, and th e  appellants, w ho 
w ere  the indorsees o f the  h i l l  o f la d in g , b ro u g h t th is  
ac tion  to  recover the  damage th e y  had sustained.

The b i l l  o f la d in g  conta ined these exceptions, 
“  b u rs tin g  o f bags, r is k s  o f c ra ft  o r h u lk , tra n s 
sh ipm en t, explosion, heat, o r fire  a t sea in  c ra ft  o r 
h u lk , o r on shore, bo ile rs, steam  o r m ach ine ry , o r 
fro m  th e  consequences o f a n y  damage o r  in ju r y  
how ever such damage o r  in ju r y  m ay be caused, 
co llis ion , s tra in in g , o r  o th e r p e r il o f th e  seas, 
r iv e rs , n a v ig a tio n , o r  la n d  tra n s it, o f w ha tever 
n a tu re  o r  k in d  soever, and howsoever caused, 
excepted.”  The  case was tr ie d  before L o rd  Y o u n g , 
w hen  th e  ju r y  fo u nd  a special v e rd ic t in  th e  fo llo w 
in g  te rm s : “  T h a t th e  w heat was sh ipped to  be 
conveyed accord ing  to  th e  te rm s  o f  th e  b i l l  o f la d 
in g  ; th a t the  w heat was ca rrie d  to  G lasgow and 
de live red  to  the  p u rs u e rs ; th a t  w hen de live red  i t  
was n o t in  the  lik e  good o rd e r and co n d itio n  in  
w h ich  i t  was shipped ; th a t  th ro u g h  the  neg ligence 
o f some o f th e  crew  one o f  th e  o rlop -deck p o rts  o f 
the  said steam ship was in s u ff ic ie n tly  fastened,

and th a t in  consequence th e  said sea-water was 
the re b y  a d m itte d  to  the  ho ld  a fte r th e  sh ip  had 
been fiv e  days a t sea; th a t  as th e  said sh ip  was 
loaded, th e  said p o rt was s itu a ted  about a foot 
above the  w a te r lin e , and th a t  i f  p ro p e r ly  fastened 
b y  means o f the  screws th e re to  a ttached the  said 
p o r t  w ou ld  have been w a te rt ig h t th ro u g h o u t the 
vo ya g e ; th a t the  said sea-water was n o t adm itted  
to  the  ho ld  t i l l  th e  m o rn in g  o f  Sept. 6, and tha t 
fo r  th e  f ir s t  seven days o f  th e  voyage th e  weather 
encountered was s u b s ta n tia lly  as set fo r th  in  
th e  m ate ’s lo g , w h ich  fo rm s p a r t  o f th e  pro
cess.”

U pon  these f in d in g s  the  F ir s t  D iv is io n  o f the 
C o u rt o f Session, c o n s is tin g  o f the L o rd  P resi
d e n t ( In g lis ) ,  and L o rd s  Deas, M u re , and Shand, 
en tered  a v e rd ic t fo r th e  sh ipow ners (the  defen
ders). T he  pursuers  th e n  appealed to  the  House 
o f L o rd s . _ _

B e n ja m in , Q.C. and W a tk in  W illia m s , Q.G. 
appeared fo r  th e  appellants, and contended th a t 
th e  w ho le  b i l l  o f la d in g  proceeded on th e  assump
tio n  th a t  th e  sh ip  sailed in  a seaw orthy cond ition, 
w h ich  i t  cou ld  n o t be i f  th e  p o r t  was im p ro p e rly  
secured. A l l  the  exceptions depend on the  iw *  
p lie d  w a rra n ty  o f seaworth iness, the breach ot 
w h ic h  was th e  cause o f th e  loss. O n th e  b i l l  ot 
la d in g  th e  ow ner is  p r im d  fa c ie  liab le , unless be 
can b r in g  h im se lf w ith in  th e  exceptions.

Cohen, Q.C. and J. C. M athew, fo r th e  respon
dents, a rgued th a t i t  was im poss ib le  to  go beyond 
the v e rd ic t o f the  ju r y ,  w h ich  does n o t raise a 
case o f a n y th in g  m ore th a n  neg ligence against 
th e  owners, w h ich  w o u ld  be covered by th e  excep
tio n  in  the  b i l l  o f la d in g  o f “  p e rils  o f the seas, 
how ever caused ; ”  some o f th e  exceptious c learly  
a p p ly in g  to  r is k s  w h ich  m ig h t  occur d u r in g  the 
load ing , before th e  sh ip  had sailed on th e  voy age- 
T he  fo llo w in g  cases were re fe rre d  to , in  add ition  
to  those c ited  in  the  ju d g m e n ts  :

Merchants Trading Company v. Universal M a r if  
Company, 2 Asp. Mar. Law Cas. 431 (report* 
also in Dudgeon v. Pembroke, at L . Rep. 9 QD' 
596 and 31 L. T. Rep. N. S. 39) ; „ .

Stanton v. Richardson, 1 Asp. Mar. Law Cas. 4** •
2 Id . 288: 3 Id . 23; L . Rep. 7 C. P. 421 and
C. P. 390; 27 L. T . Rep. N.S. 513; 30 L. T. Beg- 
643, and in the House ot Lords, 33 L. T. Rep. ■ • 
N- S. 193; m .

Dudgeon v. Pembroke, 2 Asp. Mar. Law Cas. ' A '
3 Id . 101, 393; L. Rep. 9 Q. B. 581; Q. B. Div- ’ 
2 App. Cas. 284; 31 L. T. Rep. N . S. 31; 34 L. >-■ 
Rep. N. S. 36; 36 L. T. Rep. N . S. 382 ;

Macmanus v. Lancashire and Yorkshire Rail-'1 y 
Company, 4 H . & N . 327 ; „

C arry. Lancashire and Yorkshire Railway Comply y* 
7 Ex. 707;

Daniells v. H arris , 2 Asp. Mar. Law Cas. ’ 
L. Rep. 10C. P. 1; 31 L. T . Rep. N.S. 408 ;

Sm ith  v. K irby, L. Rep. 1 Q. B. Div. 136; (a)

(a) Q. B. Div. Dec. 15, 1875.—Sm it h  v . K ir b y  aNO 
a n o t h e r .—This was an action brought to rec0ioSt 
damages for the loss of a cargo of maize, which was » 
in a collision whilst being carried on board the defenda * 
steamship the Qeorge Cairns. The case came on for t 
at the London Sittings after Trinity Term 1875, w“eI1 c0 
verdict was found for the plaintiff, subject to a refere , 
to an arbitrator as to the amount of damages. The a 
trator subsequently found ¿£9352 11s. as due to 0 
plaintiff, and gave his certificate accordingly. ^ 0 
defendants thereupon obtained a rule calling on ^0 
plaintiff to show cause why the certificate should
varied by reducing the amount of the damages tô “

)]
________________ _________ ®iW*r3)i
Shipping Amendment Act 1854 (25 & 26 Viet. c.

a oy reducing me amount oi me uamagen uv *— 
being the aggregate amount at ¿£8 per ton of the ton® xg 
of the G e o r g e  C a i r n s , on the ground that the d0f0IlCl 
were not liable for more under sect. 54 of the Mer°



MARITIME LAW  CASES. 517

H. c® L ] Steel and another v . The State Line Steamship Company. [H. op L.

A llday  v. Great Western Railw ay Compay, 5 B. &
S. 903.

A t  th e  conclus ion  o f th e  a rgum en ts  th e ir  L o rd -  
ships gave ju d g m e n t as fo llow s :

The  Loud Chancellor (C a irns).— M y  Lo rds, 
there  is  some d if f ic u lty  in  th is  case by reason o f 
the  course w h ich  i t  has ta k e n  in  th e  c o u rt below; 
bu t, I  th in k ,  w hen y o u r  L o rd sh ip s  consider the  
w hole  o f  th e  facts as fa r  as they  appear, and 
the  a rg u m en ts  w h ich  y o u r  L o rd sh ip s  have heard, 
there  cannot be m uch  d o u b t as to  th e  re s u lt a t 
W hich y o u r  L o rd sh ip s  shou ld  now  a rr iv e .

T he  question arises upon  th e  sh ip m e n t o f a con
siderable q u a n tity  o f wheat a t N ew  Y o rk  in  one o f 
the  S ta te  L in e  steamers named th e  State o f  V irg in ia .  
The  p resen t appe llan ts  are the  indorsees o f the 
h i l l  o f la d in g  o f th a t w heat, b u t, h a v in g  rega rd  to  
the p rov is ion s  o f the  B il ls  o f L a d in g  A c t,  they  are 
onerous indorsees, and th e y  stand in  th e  p o s itio n  
of th e  o r ig in a l sh ippers ; th e y  have w ha tever r ig h t  
o f ac tion  th e  o r ig in a l sh ippers had, and I  m ay 
speak o f th e m  as i f  th e y  had  been in  p o in t o f fac t 
the sh ippers o f the wheat.

N ow , on th e  sh ip m e n t o f th e  w heat, a b i l l  
° f  la d in g  was g iven , and I  w i l l  in  the  f i r s t  place 
d ire c t y o u r L o rd sh ip s ’ a tte n tio n  to  th a t b i l l  
° f  la d in g . I t  con ta ins  an a ffirm a tiv e  p o rtio n , 
and also a p o rtio n  w h ich  we m ay ca ll a nega
tiv e  p o rtio n , o r ra th e r a p o rtio n  w h ic h , b y  w ay 
o f exception and c u rta ilm e n t o f some an te 
cedent l ia b i l i t y  created b y  th e  e a rlie r p o rtio n , 
endeavours to  p ro te c t th e  sh ipow ners fro m  
ce rta in  consequences. T he  a ff irm a tiv e  p a rt o f 
the b i l l  o f la d in g  is  t h is : i t  states th a t the  
wheat in  question, m a rke d  and num bered  
as in  th e  m a rg in , has been sh ipped, and is  “ to  
be d e live re d  fro m  th e  s h ip ’s deck, w here  the  
sh ip ’s re s p o n s ib ility  sha ll cease, in  th e  lik e  good 
o rde r and co n d itio n , a t th e  aforesaid p o rt 
° f  G lasgow.’ ’ I t  is  an engagem ent, the re fo re , 
to  c a rry  and to  d e live r a t a ce rta in  p o rt in  th is  
k in g d o m  the  w hea t so shipped on board. W h a t is 
the m ean ing  o f  th e  con tra c t created b y  those 
Words supposing  th e y  stood alone ? I  th in k  there  
cannot be any reasonable d o u b t en te rta ined  th a t 
fh is  is a co n tra c t w h ich  n o t m ere ly  engages the 
sh ipow ner to  d e live r th e  goods in  th e  c o n d itio n  
M entioned, b u t th a t  i t  also con ta ins in  i t  a rep re 
sentation and an engag e m e n t; a con tra c t b y  the

J{*6 loss having oocnred without the fault or privity of 
‘he defendants. The gross tonnage of the George Cairns 
Was 1021 tons, and the difference between the amount 
one at the rate of ¿68 per ton and the amount awarded, 
“ id not exceed interest from the date of the collision to 
Judgment at the rate of 4 per cent per annum.

Cohen, Q.C. for the plaintiff, showed cause, and con
tended that on the authority of The Northumbria (3 Mar. 
T&w Cas. O. S. 314; L. Kep. 3 A. & E. 6), the plaintiff 
Was entitled to interest on the aggregate amount at -68 
Pfir ton of the ship’s tonnage from the date of collision 
aud that the above case was in accordance with the 
Practice of the Courts of Chancery and Admiralty, which 
»‘way8 alleged interest.

ir . W illiam , Q.C. for the defendants, in support of 
he rule, tried to distinguish the cases on the ground 

that in the present case there was only a single claim, 
Whereas in the other oases there were several claims, 
hone amounting to the full liability value.
, The Co u r t  (Blackburn, Quain, and Archibald, JJ.) 
held that there was no distinction in the case, and that 
he court would adhere to the established practice, and 
Uo\y interest as claimed by the plaintiff, and discharged 

l °e rule. Rule discharged.
Solicitors for the plaintiff, Hollams, Son, and Coward. 

„solicitors for the defendants, Ingledew, Ince and 
Greening,

sh ipow ner th a t  the  sh ip  in  w h ich  th e  w heat is 
placed is  a t the  tim e  o f its  d e p a rtu re  reasonably 
f i t  fo r  accom p lish ing  the  service w h ich  he engages 
to  u n dertake  and pe rfo rm . Reasonably f i t  to  
accom plish  th a t  service th e  sh ip  cannot be unless 
i t  is seaw orthy. B y  “  seaw orthy ”  I  do n o t desire 
to  p o in t to  an y  techn ica l m ean ing  o f th e  te rm , 
b u t to  express th a t th e  sh ip  shou ld  be in  a con
d it io n  to  encounter w ha teve r p e rils  o f th e  sea a 
sh ip  o f th a t k in d , and loaded in  th a t  way, m ay be 
fa ir ly  expected to  encoun te r in  c ross ing  the  
A t la n t ic .  I f  the re  were no a u th o r ity  upon the  
question , i t  appears to  me th a t  i t  w ou ld  be 
scarcely possib le  to  a rr iv e  a t any o th e r conclusion 
than  th a t th is  is the  m ean ing  o f the  con trac t. I  
took  th e  lib e r ty  o f  ask in g  th e  learned  counsel fo r  
the  respondents w h e th e r th e y  were p repared  to  
say th a t, i f  th e  ow ner of goods engaged room  in  a 
sh ip  o f th is  k in d , and on b r in g in g  h is  goods 
a longside a t th e  t im e  th e  sh ip  was ready fo r  de
p a rtu re  found  th a t i t  was n o t seaw orthy, he cou ld  
n o t refuse th e  fu lf i lm e n t o f h is  prom ise  to  pub 
h is  goods on board, and w he the r on th e  o th e r 
hand he cou ld  n o t m a in ta in  proceedings 
aga inst the  ow ner o f th e  sh ip  fo r n o t h a v in g  
accom m odation fo r  h is  goods in  a sh ip  th a t 
was f i t  to  c a rry  them . I  d id  n o t unders tand  
th e  learned counsel fo r  the  respondents to  
deny th a t  th e  re la tiv e  pos ition  o f th e  ow ner o f the  
goods, and th e  sh ipow ners, was th a t w h ic h  I  sup 
posed; th a t on th e  one hand th e  ow ner o f th e  
goods was e n tit le d  to  refuse to  p u t  h is  goods on 
board, and on th e  o th e r hand  the  ow ner o f the  
sh ip  d id  in c u r  l ia b il i ty  b y  n o t h a v in g  a sh ip  
f i t  to  f u l f i l  th e  engagem ent he had en tered  in to . 
B u t  i f  th a t is  so i t  m u s t be fro m  th is , and o n ly  
fro m  th is , th a t in  a co n tra c t o f th is  k in d  the re  is 
im p lie d  as p a r t  o f the co n tra c t an engagem ent 
th a t th e  sh ip  sha ll be reasonably fib fo r p e rfo rm 
in g  the  service w h ich  she undertakes. I n  p rin c ip le  
I  th in k  the re  could be no d o u b t th a t th is  w o u ld  be 
th e  m ean ing  o f the  co n tra c t, b u t h a v in g  re g a rd  
to  a u th o r ity  i t  appears to  me th a t  th e  question  is 
re a lly  concluded by a u th o r ity . I t  is  su ffic ien t to  
re fe r t.o th e  case o f L y o n  v , M etis  (5 E ast, 4281, in  
th e  C o u rt o f Queen’s Bench, in  the  t im e  o f L o rd  
E llen b o ro ug h , C .J,. and to  th e  v e ry  s tron g  and 
e x tre m e ly  w ell-considered expression o f th e  law  
w h ich  fe ll fro m  the  la te  L o rd  W ensleyda le , w hen 
he was a ju d g e  o f th e  C o u rt ot E xchequer, and 
was a d v is in g  y o u r L o rd s h ip ’s H ouse in  the  case o f 
Gibson v. S m a ll (4 H . L .  Cas. 353).

T h a t be ing, as I  su b m it to  y o u r  L o rd sh ip s , 
th e  e ffec t o f th e  e a rlie r p a rt o f th e  b il l  o f 
la d in g  i t  then  becomes m a te ria l to  consider 
s t i l l  upon  th e  co n s tru c tio n  o f th e  b i l l  o f 
lad ing , w h a t is the  e ffect o f th e  la tte r  p a rt, 
th e  q u a lifie d  o r  excep tiona l p a rt o f the  b i l l  o f 
la d in g . I t  is  n o t v e ry  h a p p ily  expressed as 
regards its  g ra m m ar and th e  co lloca tion  ot the  
words, b u t I  w i l l  assume in  fa vo u r of th e  re 
spondents th a t e v e ry th in g  th a t  is m entioned 
between th e  words “ n o t respons ib le ”  and 
th e  w o rd  “ excep ted ”  is  m eant to  be m a tte r  
in  respect o f w h ich  the re  is  to  be no l ia b i l i t y  on 
the  p a rt o f th e  sh ipow ner. B u t,  lo o k in g  a t a ll th a t 
is m entioned between those tw o  te rm in i in  the  
b i l l  o f la d in g , i t  appears to  me th a t e v e ry th in g  
w h ich  is m entioned is  m a tte r  subsequent to  the  
sa iling  o f th e  sh ip  w ith  th e  goods on board. There  
is  m entioned  the re  “ th e b u rs t in g o f bags,’ ’ and “ the  
fo lio  w in g  pe rils , r is k s  o f c ra ft o r h u lk  ’ ’— w h ich  was
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found  b y  the  v e rd ic t, w h ic h  I  sha ll a fte rw a rds  
have to  re fe r to , no t to  mean the r is k  o f th e  sh ip  
h e rse lf— “  tra n s h ip m e n t, exp losion, heat, o r  f ire  a t 
sea in  c ra ft  o r h u lk , o r on shore, bo ile rs , steam, o r 
m ach ine ry , o r fro m  the  consequences o f any 
damage o r in ju r y  the re to , how ever such damage 
o r in ju r y  m ay be caused, co llis ion , s tra in in g , o r 
o th e r p e rils  o f  th e  seas, r ive rs , n av iga tion , or laud  
tra n s it ,  o f w hatever na tu re  o r k in d  soever and how 
soever caused, excepted.”  T he  o n ly  a tte m p t to  
g ive  an y  o f these w ords a m ean ing  w h ich  w ou ld  
re fe r them  to  w h a t happened antecedent to  o r a t 
th e  tim e  o f th e  departu re  o f the  sh ip  was to  con
s true  the  words “  p e r il o f th e  sea, how ever caused,”  
so as to  m ake them  p o in t to  unseaw orth iness 
end ing  in  a loss a t sea. B u t i t  appears obvious to  
m e th a t w ba t is  here  re fe rre d  to  as “  p e r il o f th e  
seas ”  is, as described, som eth ing  w h ich  happens 
on the tra n s it ,  w h e th e r la n d  o r sea tra n s it, and 
th a t, o f course, does n o t commence t i l l  th e  sh ip  
leaves th e  p o rt. Therefore , i f  i t  be th e  case, as I  
s u b m it to  y o u r L o rd sh ip s , i t  is , th a t  in  th e  ea rlie r 
p a rt o f th e  b i l l  o f  la d in g  th e re  is an engagem ent 
th a t  the  sh ip  sha ll be reasonably f i t  to  pe rfo rm  the 
service w h ich  she undertakes, the re  is, in  m y  
op in ion , n o th in g  in  the  la t te r  p a rt o f the b i l l  o f 
la d in g  w h ich  qua lifies  th a t  engagem ent.

N ow , th a t be ing  the  v iew  o f th e  co n s tru c tio n  of the 
b i l l  o f la d in g w h ic h l sh a ll s u b m it to y o u r  L o rdsh ips , 
le t  me proceed to  a p p ly  i t  to  w h a t is found  to  have 
occurred  in  th e  p resen t case. W ith  rega rd  to  the  
p leadings, the re  is a s ta tem en t in  th e  5 th  a rtic le  
o f the  condescendence o f th e  pursuers (the  appel
lan ts) th a t  “  w hen th e  said vessel le ft  N e w  Y o rk  
she was no t in  a seaw orthy  co n d itio n  in  respect of 
one o f he r side p o rts  be ing  open, or, a t least, n o t 
su ffic ie n tly  secured o r fastened to  p re ve n t the  
in f lu x  o f w a te r in to  the  ho ld  ; and th e  said p o rt was 
a llow ed to  rem a in  open, o r insecu re ly  fastened, 
th ro u g h  th e  gross carelessness o f  those in  charge 
o f the  vessel, and th e  re s u lt was th a t w a te r flow ed 
in to  the  h o ld  th ro u g h  th e  said p o r t ; and so l i t t le  
care was ta ke n  o f th e  ca rgo  th a t  the re  were about 
fifte e n  feet o f w a te r in  the  h o ld  before the  
fac t o f  th e  leakage was discovered, and i t  
iB th e  damage done to  the  w heat in  con
sequence o f th is  in f lu x  o f  w a te r w h ich  form s 
th e  sub ject o f co m p la in t in  th e  ac tion .”  T here  is  
a den ia l to  th a t, b u t  i t  is  exp la ined  th a t on Sept. 
6 th , when the  State o f  V irg in ia  was about 1100 
m iles  fro m  N e w  Y o rk ,  one o f  th e  side p o rts  was 
b u rs t open to  some e x te n t b y  th e  heavy seas 
w h ich  she encountered, and w a te r overflow ed in to  
th e  h o ld  th ro u g h  th e  said p o rt.”  T h a t w i l l  show 
y o u r  L o rd s h ip s  s u ffic ie n tly  the  characte r o f the 
a llega tions on th e  one side and on th e  o th e r on 
th a t  po in t, and to  th a t I  m ay add, in  the  s ta te 
m e n t on the  p a r t  o f the  pursuers  N o . 3, i t  is said, 
‘ when th e  said vessel sailed fro m  N e w  Y o rk  on 

th e  said voyage she was unseaw orthy ,”  and to  th a t  
th e re  is a den ia l th a t  th e  vessel was unseaw orthy  
w hen she sailed fro m  N e w  Y o rk .  T here  is one 
sta tem en t to  w h ich  I  sha ll re fe r in  th e  condescen
dence ; b u t, upon  the  genera l ave rm en t and  den ia l, 
th e  f ir s t  p lea in  law  fo r  th e  pu rsue rs , before the  
a d d itio na l pleas, was th is  : “  The  pursue rs  ha v in g  
susta ined loss and damage to  the  e x te n t aforesaid 
th ro u g h  th e  unseaw orth iness of th e  defender’s 
vessel, and th e  fa ilu re  of the  defenders to  f u l f i l  the  
said con tra c t o f ca rriage  and safe custody, are 
e n tit le d  to  decree fo r  the  sum sued fo r  w ith  in 
te rest and expenses.”  T he  case came on fo r a

ju r y  t r ia l  in  S cotland, and th e  ju r y  fo u nd  on the 
issue a special v e rd ic t, and th a t  specia l ve rd ic t 
finds.— [H is  L o rd s h ip  th e n  read the  fin d in g s  of 
th e  ju r y  as set o u t above, and co n tin ue d  :]

N o w .Io o k in g to th is  special ve rd ic t,a n d  lo o k in g  to 
th a t alone fo r the  facts w ith  w h ic h  we have to  deal, 
i t  appears to  me th a t i f  o u r a tte n tio n  was confined 
m ere ly  to  th a t special v e rd ic t th e re  w o u ld  be very 
g re a t in c e rt itu d e  and a m b ig u ity  as to  w h a t the 
facts re a lly  were. W h e th e r th e  sh ip  a t the  tim e 
she le ft N e w  Y o rk  was o r was n o t in  a cond ition  
f i t  to  p e rfo rm  th e  service w h ic h  she had under' 
taken  w ith  reference to  these goods, w h e th e r she 
was o r was n o t “  seaw orthy ”  in  th e  sense in  which 
I  have used th a t  te rm , was a question  o f fact, aim  
in  th e  v ie w  w h ich  I  have taken  o f the  cons truc tion  
o f  th e  b il l  o f la d in g , i t  was a question  of fa c t which 
lies a t th e  v e ry  ro o t o f th is  case. B u t  y o u r Lord- 
sh ips do n o t f in d  in  th e  specia l v e rd ic t, as I  read 
i t ,  any answ er w ha teve r to  th a t  question  oj 
fact. A n d  a lth o u g h  th e  C o u rt in  Scotland 
th o u g h t them selves able to  a p p ly  the  ver
d ic t, and to  en te r upon i t  a ju d g m e n t fo r  the 
defenders, and a lth o ug h  th e  a p p e lla n ts  in  the 
f ir s t  instance  asked y o u r  L o rd sh ip s  to  reverse 
th a t ju d g m e n t and  to  en te r a ju d g m e n t fo r  them. 
I  th in k  i t  has come to  be a d m itte d  in  a rgum en t 
on b o th  sides th a t  i f  th e  co n s tru c tio n  o f th e  bm 
o f la d in g  be such as I  have su b m itte d  to  your 
Lo rdsh ip s  i t  is , there  is n o t here any f in d in g  up°n 
th e  question  of fa c t w h e th e r th e  sh ip  was o r wa9 
n o t seaw orthy upon w h ic h  ju d g m e n t can he 
en tered  e ith e r way. T here fo re  I  fear, a lth o ug h  f  
re g re t th e  re s u lt th i. t  n o th in g  can be done by 
y o u r L o rd sh ip s  now  b u t re m it th e  case to  the 
C o u rt o f Session in  S cotland, and  to  d ire c t tba 
a new  t r ia l  sha ll be had.

The ju d g m e n t o f the  C o u rt o f  Session vva9 
unanim ous, b u t I  do n o t see th a t  in  pom* 
o f  fa c t th e re  was any op in io n  expressed by 
th e  learned  judges  in  th a t ju d g m e n t w h ich  >s 
a t va riance  w ith  th e  law  as I  unders tand  i*> 
and as I  have endeavoured to  su b m it i t  to  y ° u  ̂
Lo rd sh ip s . W h a t I  mean is t h is : I  do »° 
unders tand  th a t any o f those learned judge9 
w ou ld  have sa id  th a t, i f  the  question  was, w h a t19 
th e  co n s tru c tio n  of the  a ffirm a tive  p a rt o f th is  hi 
o f la d in g , th e y  w ou ld  have p laced th a t  construc
t io n  on any o th e r fo o tin g  th a n  th a t on w h ich  
have endeavoured to  place i t .  B u t  w h a t i t  appear 
to  me was th e  e rro r  o f  those v e ry  learned person^ 
was th is , th a t a lth o u g h  a t one p a r t  o f th e  ju ? g ' 
m en t th e y  appear to  recognise th e  c o n s tru c t^  
w h ich  I  have m entioned  of th e  ea rlie r p a rt o f 
b i l l  o f la d in g , th e y  seem a fte rw ards to  have bee 
e n tire ly  occupied w ith  th e  o th e r p a r t  o f the  bi 
o f la d in g , w ith  th e  exceptions in  i t ,  and to  h aV, 
assumed th a t  these exceptions w o u ld  be suffici®11 
to  w ip e  o u t o r  destroy  w h a t was th e  s tip u la te  
in  the  e a rlie r p a r t  o f th e  b i l l  o f la d in g . I  say tba 
fo r  th is  reason : I  f in d  th a t  th e  L o rd  P re s id e n t1  ̂
th e  e a rlie r p a rt o f h is  ju d g m e n t expressed b im 9® 
th u s : “  I  th in k  i t  is  conceded on th e  p a rt o f " j  
sh ipowners, the  defenders here, th a t  th e  ° b iect 
th is  clause was to  save them  fro m  a ll l ia b i l i t y  i  , 
p lie d  in  th e  o b lig a tio n  to  d e liv e r  in  lik e  g°°, 
o rde r and co n d itio n , except a l ia b i l i t y  wm   ̂
m ig h t  arise  fro m  th e  unseaw orth iness o f * 
vessel. I f  th e y  p rov ided  a seaw orthy sh ip , 
s taunch, and  s tro n g , w e ll m anned and  equipP® 
fo r  the  ca rriage  o f goods, th e y  say th a t in  conS0f 
quence o f th e  m anner in  w h ich  the  clause
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excepted r is k s  is  conceived th e y  are free fro m  a ll 
“  o th e r l ia b il i ty . ”  I  unders tand  the  L o rd  P re s i
dent to  recognise and to  approve of th a t  w h ich  he 
calls a concession in  a rg u m e n t on th é  p a rt o f the  
shipowners, and  I  u nders tand  i t  to  be a s ta tem ent 
by the  L o rd  President, th a t th e  sh ipow ners were 
bound to  p ro v id e  a “  seaw orthy ship, t ig h t ,  
staunch, and s tron g , and w e ll m anned, and 
equipped fo r the  carriage  o f goods.”  A n d  th a t 
is s im p ly  the  p ropos ition  w h ich  I  have su b m itte d  
to  y o u r L o rd sh ip s  to  be co rrec t in  p o in t o f law . 
I  do n o t u nders tand  th a t any o f the  learned judges 
d iffe red  fro m  th a t p ropos ition , and I  again say 
th a t i t  appears to  me th a t the o n ly  m isca rriage  
w h ich  took  place was th a t, h a v in g  so la id  down 
th e ir  v iew s o f th e  law , they d id  n o t app ly  i t  
co rre c tly  w ith  reference to  the  v e rd ic t w h ic h  th e y  
bad before them  and w ith  reference to  the  excep
tions in  the  b i l l  o f la d in g .

I  su b m it, there fo re , to  y o u r L o rd sh ip s  th a t th is  
appeal m us t be a llow ed to  the  e x te n t of reve rs in g  
the in te r lo c u to r  of th e  C o u rt o f Session, and 
re m it t in g  th e  case w ith  a dec la ra tion  th a t  the re  
ought to  be a new t r ia l  o f the  case.

L o rd  O’Hagan concurred.
L o rd  Selborne.— M y  L o rd s , I  also e n tire ly  agree 

W ith  m y noble and learned  fr ien d s  as to  th e  law  to  
be app lied  to  th is  case, and also as to  the  co n s tru c 
tio n  o f the  b i l l  o f lad ing .

I t  was suggested th a t the b i l l  o f la d in g  covered 
r isks  by way o f exception, some of w h ic h  m ig h t 
occur d u r in g  the lo a d in g  o f the  cargo on board, and 
the s to w in g  o f i t  in  the  sh ip . I  cannot agree to  th a t  
cons truc tion . I t  appears to  me to  be c lear on the  
lace o f the b i l l  o f la d in g  th a t i t  represents the  
goods as a lready shipped. I t  is g iven  in  dup lica te  
in  the  o rd in a ry  course, and I  also f in d  th a t  i t  is  
expressly stated by  th e  pu rsue rs  in  th e ir  conde
scendence th a t the w hea t had been loaded on board 
the sh ip  before and on th e  day w h ich  is  the  date 
° f  the  b i l l  o f la d in g . I  the re fo re  q u ite  agree 
th a t a ll th e  p e rils  w h ich  were excepted were p e rils  
subsequent to  the  lo a d in g  o f th e  w heat on board 
the sh ip , and th a t  th e y  are capable o f, and o u g h t 
to  receive, a c o n s tru c tio n  n o t n u ll i fy in g  and 
d e s troy ing  the  im p lie d  o b lig a tio n  o f th e  sh ipow ner 
to  p rov ide  a sh ip  p roper fo r  the perform ance o f the 
d u ty  w h ich  he has undertaken . I  also concur as 
to  the  course w h ich  i t  is necessary fo r  y o u r L o rd 
ships to  take , lo o k in g  to  th e  issues raised, and to 
the n a tu re  o f the specia l ve rd ic t, w h ic h  are neces- 
sary fo r  th e  sa tis fa c to ry  d e te rm in a tio n  o f the  
case.

M y  nob le  and learned  fr ie n d  on th e  woolsack 
fa s  s u b m itte d  h is  v ie w  o f the  op in ions g iven  
ln  the C o u rt o f Session. I  m u s t ow n th a t 
m ine is upon th a t  p o in t n o t p rec ise ly  the  
same. W h a t I  shou ld  co llec t m yse lf is, th a t 
‘ be learned  judgeB, a p p ly in g  them selves to  
l be special v e rd ic t alone, and dea ling  w ith  th e  
case as i f  th e y  had n o th in g  to  do b u t necessarily  
i-° en ter a ju d g m e n t fo r  th e  one p a rty  o r fo r  the  
o ther, found  th e  special v e rd ic t to  be in su ffic ie n t 
t °  raise a case o f a n y th in g  m ore th a n  neg ligence, 
de fau lt, o r e rro r in  ju d g m e n t on th e  p a rt o f the 
Persons in  th e  service  o f the  sh ip  ; and  as, con
s is te n tly  w ith  the  special v e rd ic t, th a t  m ig h t have 
been d u r in g  the  course of the  voyage, and was n o t 
found o therw ise . I  shou ld  con jecture  th a t the 
learned L o rd s  th o u g h t th a t the  onusproband i upon 
f  hat p o in t la y  w ith  th e  pursuers, and n o t w ith  the 
defenders, and  on th a t  g ro u n d  entered the  ju d g 

m en t in  the  de fenders ’ favou r. O f course I  agree 
w ith  w ha t has been said, th a t th a t  is n o t a sa tis 
fa c to ry  o r  a p ro p e r w ay  o f dea ling  w ith  th e  case 
w here the  special v e rd ic t doe3 n o t re a lly  fin d  the  
m a te ria l fact upon w h ich  th e  w ho le  question  
tu rn s .

L o rd  Blackburn.— M y  L o rd s , I  e n tire ly  agree 
in  th e  course w h ich  is proposed to  be taken  in  
send ing  the  case dow n fo r  a new t r ia l  on th e  g ro u n d  
th a t th e  specia l v e rd ic t does n o t re a lly  f in d  the  
ca rd ina l fa c t upon  w h ich  i t  depends w h e th e r the  
ju d g m e n t o u g h t to  be fo r  th e  respondents or fo r  
the  appellants.

I  ta ke  i t  to  be q n ite  c le a r th a t, w here there  
is a con tra c t to  c a rry  goods in  a sh ip , w he ther 
th a t con tra c t is in  the  shape o f a b i l l  o f 
la d in g , o r any o ther fo rm , there  is  a d u ty  on 
the p a r t  of the person w ho fu rn ish e s  o r supplies 
th a t sh ip , o r  th a t sh ip ’s room , unless som eth ing  
be s tip u la te d  w h ich  shou ld  p reven t i t ,  th a t th e  
sb ip  sha ll be f i t  fo r  its  purpose. T h a t is  genera lly  
expressed by say ing  th a t i t  sha ll be “  seaworthy 
and I  th in k  also th a t  in  m arine  contracts, con
tra c ts  fo r sea carriage, th a t  is w h a t is  p ro p e rly  
ca lled a “  w a rra n ty ,”  n o t m ere ly  th a t  th e y  shou ld  
do th e ir  best to  m ake th e  sh ip  f i t ,  b u t  th a t  th e  
sh ip  shou ld  re a lly  be f it .  I  th in k  i t  is  im possib le  
to  read th e  op in ion  o f L o rd  Ten te rden , as ea rly  as 
th e  f ir s t  e d itio n  of A b b o tt on S h ip p in g , a t the 
ve ry  b e g in n ing  o f th is  ce n tu ry , o f L o rd  E  lieu - 
bo rough  fo llo w in g  h im , of P a rke , B ., also, in  the  
case o f Gibson v. S m a ll (4 H . L .  Cas. 353) w ith o u t 
seeing th a t these th ree  g re a t m asters o f m arine  
la w  a ll concu rred  in  t h a t ; and th e ir  op in ions are 
spread over a period  o f fo r ty  o r  f i f t y  years. I  
th in k ,  the re fo re , th a t i t  m ay  fa ir ly  be said th a t i t  
is  clear th a t the re  is such a w a rra n ty , o r  such an 
o b lig a tio n  in  tbe  case o f a co n tra c t to  c a rry  on 
board sh ip . I n  the  case o f Bedhead v. The M id 
la n d  R a ilw a y  Com pany  (L . Rep. 4 Q. B . 379; 20 
L .  T . Rep. N . S. 628), w h ich  has been re fe rred  to , 
w h ich  was the  case o f a con tra c t to  ca rry  
passengers upon land , th e re  had been a good deal 
o f reason ing  in  the E xchequer C ham ber, to  th e  
e ffect th a t th e  o b lig a tio n  the re  was to  fu rn is h  a 
carriage  w h ich  was f i t  as fa r  as th e y  cou ld  reason
ab ly  m ake i t ,  w h ich  is a d iffe re n t k in d  o f con tra c t 
fro m  th a t w h ich  is  now  supposed. I n  th e  case o f 
K o p ito ff v. W ilson  (3 A sp . M ar. L a w  Cas. 163 ; 
L .  R ep. 1 Q. B . D iv . 377 ; 34 L .  T . Rep. N . S. 
677), w here  I  had d irec ted  th e  ju r y  th a t  the re  
was an o b lig a tio n , I  d id  c e rta in ly  conceive 
th e  la w  to  be th a t  th e  sh ipow ner in  such a case 
w a rra n te d  the fitness o f h is  sh ip  w hen she sailed, 
and n o t m ere ly  th a t he had  lo y a lly , honestly , and 
bona fid e  endeavoured to  m ake her f it .  The  cou rt, 
w hen i t  came to  be considered, had to  see w he the r 
th a t  d id  n o t clash w ith  th e  reason ing in  Redhead  
v . The M id la n d  R a ilw a y  Company, and  we a ll 
agreed th a t i t  was im m a te ria l to  decide w he the r 
i t  d id  or no t, because the re  was n o th in g  in  th a t 
case to  raise the  question  w h e th e r it  was an absolute 
w a rra n ty , o r m e re ly  a d u ty  to  fu rn is h  i t  as fa r as 
cou ld  be p ro p e rly  done. N o r  do I  th in k  th a t 
th a t question  w o u ld  re a lly  arise  h e re ; fo r  here, i f  
the re  was such a defect as w ou ld  m ake th e  sh ip  
n o t reasonably fib to  c a rry  the  w heat across the  
A t la n t ic ,  the re  can be no doubt th a t  i t  m u s t have 
been ow ing  to  neg ligence on th e  p a rt o f th e  s h ip 
owners o r o f some of th e ir  servants, and i t  cannot 
be said to  have arisen fro m  th a t k in d  o f la te n t 
defect w h ich  no prudence cou ld  perceive.
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N ow , ta k in g  th a t to  be so, i t  is  se ttled  th a t in  a 
con tra c t w here the re  are excepted causes, a con
tra c t  to  c a rry  th e  goods, except the  p e rils  o f the  
seas, and except breakage, and except leakage, 
i t  has been decided th a t the re  s t i l l  rem a ins a d u ty  
upon th e  sh ipow ner n o t m ere ly  to  c a rry  th e  goods, 
i f  n o t p reven ted  b y  th e  excepted p e rils , b u t also 
th a t  he and h is  servants sha ll use due care and 
s k i l l  abou t c a rry in g  th e  goods, and sha ll no t 
be n e g lig e n t. T h a t has been de te rm ined  in  several 
cases, o f w h ich  P h il l ip s  v . Clarice (2 C. B ., N . S., 
168) is th e  lead ing  one, and th a t decision has been 
fo llow ed  in  severa l cases I n  the  case o f Moes v . 
The L e ith  an d  A m sterdam  S h ip p in g  Company 
(5 M acph. 988 ; 39 J u r. 546), decided in  S cotland, 
th e  same th in g  seems to  have been de term ined, 
nam ely, th a t w here the re  is such an exception, i f  
th e  sh ipow ne r o r  h is  servants are g u i l t y  o f 
neg ligence p ro d u c in g  th e  m is fo rtu n e , th e y  are 
lia b le  on th a t  account. I  th in k  m yse lf th a t  the  
r ig h t  and p ro p e r w ay o f e n u n c ia tin g  i t  in  such a 
case w ou ld  be to  say, if ,  o w in g  to  th e  neg ligence o f 
th e  crew , th e  sh ip  s in ks  w h ile  a t sea, a lth o u g h  the  
th in g s  p e rish  b y  a “  p e r il o f th e  sea,”  s t i l l ,  
inasm uch  as i t  was th e  neg ligence  o f th e  sh ip 
ow ner and h is  servants th a t  led  to  i t ,  th e y  cannot 
a va il them selves o f th e  exception. T h e y  m ay 
p ro te c t them selves aga ins t th a t, and they  do so in  
m an y  cases b y  saying , these pe rils  are to  bo 
excepted w h e th e r caused by neg ligence o f the  
s h ip ’s crew  o r  no t. W h e n  th e y  do so, Of course, 
th a t  no lo n g e r applies. I  t h in k  th a t exactly  th e  
same cons ide ra tion  w ou ld  arise here as to  the  
im p lie d  d u ty , w h ich , th o u g h  n o t expressly  m en
tioned , arises b y  im p lic a tio n  o f law  on th e  p a rt o f 
th e  sh ipow ner, to  fu rn is h  a sh ip  re a lly  f i t  fo r  the 
purpose. I f  th a t d u ty  is  neglected, and i f  in  con
sequence o f th a tn e g le c t o f d u ty  the  sh ip  s inks, as 
i t  d id  in  the  case o f E o p ito ff  v . W ilson, th e  sh ip 
ow ne r is  liab le . I f ,  as is  a lleged here, a p o rt g ives 
w ay, and  th e  seas come in  and w e t th e  w heat, and 
i f  i t  is a consequence o f th e  sh ip  h a v in g  s ta rted  
u n f it  th a t th e  m isch ie f is produced, i t  seems to  me 
to  be exactly  lik e  the  case of P h ill ip s  v. Clarice, 
w here  neg ligence  n o t p rov ided  fo r  by  th e  co n tra c t 
occasioned the damage w h ich  i t  was said was an 
exception, b u t w h ich  the  co u rt de te rm ined  was n o t 
an excep tion  o f w h ich  th e  sh ipow ners cou ld  ava il 
themselves, seeing th a t  i t  was b ro u g h t about by 
th e ir  negligence.

I  p e rfe c tly  agree w ith  w h a t has been said 
on the  co n s tru c tio n  o f th e  con trac t, th a t  i t  
does n o t a t  a l l  p ro v id e  fo r  th is  case o f an 
unseaw orthy  sh ip  p ro d u c in g  the  m isch ie f. The  
sh ipow ners m ig h t have s tip u la ted  i f  th e y  had 
p leased : “ W e  w il l  take th e  goods on board, b u t we 
w i l l  n o t be responsib le  a t a ll, th o u g h  o u r sh ip  be 
ever so unseaw orthy— lo o k  o u t fo r yourselves ; i f  
we p u t them  on board a ro t te n  sh ip  th a t  is  ou r 
lo o k  ou t, yo u  sha ll n o t have any rem edy aga inst 
us i f  we do.”  T h e y  m ig h t have so con trac ted , and 
perhaps in  some cases th e y  m ay a c tu a lly  do so. 
O r  th e  sh ipow ner m ig h t have said : “  I  w i l l  fu rn is h  
a seaw orthy  sh ip , b u t I  s tip u la te  th a t, a lth o ug h  
th e  sh ip  is  seaw orthy, and a lth o u g h  I  have 
fu rn ished , I  sh a ll o n ly  be answerable fo r  the 
v it ia t io n  o f y o u r p o lic y  o f insurance, i f  yo u  have 
one, in  case the  sh ip  tu rn s  o u t n o t to  be seaworthy, 
and I  w i l l  p ro te c t m yse lf aga inst any p e rils  o f the  
seas, th o u g h  th e  loss shou ld  be caused by th a t u n 
seaworth iness.”  T he y  m ig h t  have con tracted  in  
th a t  way. I  th in k  th a t, when th is  co n tra c t is  fa ir ly

looked a t, i t  appears th a t  th e y  do n o t so con tra c t 
as to  a p p ly  i t  to  th is  case. I  th in k  th a t th e y  have 
here s u ffic ie n tly  expressed in  the  co n tra c t th a t  they 
w i l l  n o t be responsib le o r answerable fo r  the  con* 
sequences o f a loss b y  p e rils  o f  th e  seas, o r  any of 
th e  excepted perils , even th o u g h  i t  m ay  be pro" 
duced by th e  neg ligence  o f the  m ariners . I  th in k  
th a t  they  have done th a t, and th a t is  w h a t the 
C o u rt o f Session appear to  have th o u g h t was a ll 
th a t  i t  was necessary to  say. B u t th e n  the cou rt 
below lo s t s ig h t o f th e  fa c t th a t i f  the re  was a want 
o f seaworth iness in  th e  sh ip— u s in g  th e  common 
phrase, w h ic h  is  used as m ean ing  i f  th e  d u ty  to 
m ake th e  sh ip  reasonably f i t  fo r  th e  voyage had 
n o t been fu lf i l le d — i f  th e re  was a w a n t o f seaw orth i' 
ness in  th a t sense, and  th a t w an t o f seaworthiness 
caused th e  loss, th e  co n tra c t d id  n o t p ro te c t the 
sh ipow ners, and the re fo re  i t  was in cu m b e n t upon 
th e m  to  see w he the r th e re  was a w a n t o f  seaw orth i' 
ness, and w h e th e r i t  d id  p roduce th e  loss. T b 0 
p o in t waB raised on the  f ir s t  plea in  la w  d is t in c t ly ; 
and then  th e re  were several a d d itio n a l pleas in  la ^  
in  w h ich  i t  was n o t raised, and i t  seems to  have 
been lo s t s ig h t o f ; and th o u g h  the  issue d irected 
was so w orded as to  leave th is  open, i t  i s 
bo w orded  as to  lead m e to  th in k  th a t those who 
d rew  i t  were n o t th in k in g  o f th is  p o in t, and when 
th e re  came to  be a special v e rd ic t i t  was found 
th a t ‘ ‘ one o f th e  o rlop -deck p o rts  o f the  said 
steam ship was in s u ff ic ie n tly  fastened, and th a t in 
consequence th e  sea-water was a d m itte d  to  th 0 
h o ld  a fte r th e  sh ip  had been five  days a t sea; 
and then  i t  was found th a t  th is  p o rt was about » 
fo o t above th e  w a te r lin e , and th a t  the  weather 
had been “  as described in  th e  m ate ’s lo g .”
I  cannot see th a t  th is  special v e rd ic t fin d s  eithe 
one w ay o r th e  o ther, w he the r o r no the re  was a 
w a n t o f seaw orth iness o r  reasonable fitness t°  
encounte r th e  o rd in a ry  p e rils  o f th e  voyage o r no • 
I  t h in k  th a t  is  le f t  q u ite  am b iguous and  uncertain- 
I  q u ite  agree w ith  w h a t has been said th a t i t  wa 
a question  o f fact fo r  the  ju r y  w h e th e r o r n 0 
th e  vessel was made f i t  to  encoun te r those o rd inary  
pe rils . . ,

T h a t be ing  so, I  th in k  i t  is  im poss ib le  to  dec® 
e ith e r w ay, and consequently th e  case m us t ? 
re m itte d  to  th e  C o u rt o f Session to  ascerta i^ 
w h e th e r o r no th e  sh ip  was seaw orthy a t the  t i®  
she sailed, and w he ther th e  loss was occasioned - 
th e  w a n t o f seaworthiness, i f  such the re  was.

L o rd  G o r d o n  concurred.
In te r lo c u to r  appealed f ro m  reversed, and ca 

rem itted  to the C ou rt o f  Session, vn tb  , 
dec la ra tion  th a t there ought to be anew  tr  
o f  the issue. ,  i

S o lic ito rs  fo r  th e  appe llan ts , Sim son, Watcejor > 
and Sim son, fo r  J . H e n ry , E d in b u rg h .

S o lic ito rs  fo r  the  respondents, H o lla m s , c’ 
and  C ow ard, fo r  Webster, W il l ,  and R itch ie , E  1 
b u rg h .
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The River Wear Commissioners v . Adamson and 

others.
on appeal from her majesty’s court of appeal

IN  ENGLAND.
I la rb o u rs , Docks, and  P iers Clauses A c t 1847 (10 

V ie t c. 27), 8. 74— L ia b i l i t y  o f  ow ner o f  vessel 
f o r  damage —  A c t o f God —  C onstruction  o f  
statutes.

The I la rb o u rs , Docks, and  P ie rs  Clauses A c t  1847 
enacts is. 74) .• “  The owner o f  every vessel sh a ll 
be answerable f o r  an y  damage done by such 
vessel to the ha rbour, dock, o r p ie r, o r the quays  
o r works connected the rew ith ,”  &c., w ith  an  
exception in  the case o f  com pulsory p ilo ta g e .

A  sh ip  o f  the respondents, a fte r  being abandoned by 
her crew th rough stress o f  weather, became a  
complete wreck, an d  was d riven  by a storm  
aga ins t a  p ie r  o f  the appellants, and  d id  damage 
to i t .

H e ld , by the m a jo r ity  o f  the House o f  L o rd s  ( L o rd  
G ordon dissenting), th a t the owners were n o t 
liab le , under the above section, f o r  the damage so 
caused.

B y  the L o rd  C hance llo r ( C a irn s ) a nd  L o rd  
H ath e rle y  (the la tte r doubting), tha t the section 
o n ly  app lied  to damage f o r  w h ich some person 
w ou ld  have been responsible a t common law , and  
d id  no t create a  r ig h t  o f  ac tion  f o r  damages where 
no such r ig h t existed before.

B y  L o rd  O’H agan , tha t the section d id  not a p p ly  
to a derelict ship w h 'ch  had passed out o f  the 
owner’s contro l.

B y  L o rd  B la ckb u rn , th a t the section d id  no t a pp ly  
to the case o f  a  common m is fortune  overw helm ing  
both ship and p ie r  w ith o u t f a u l t  on e ithe r side. 

B y  L o rd  Gordon, th a t the words o f  the section were 
express and  unam biguous, and  should be read  
according to th e ir  o rd in a ry  construction. 

Observations by L o rd s  B la c k b u rn  an d  G ordon on 
the construction o f  statutes.

Judgm ent o f  the court below affirm ed, f o r  d iffe rent 
reasons.

D enn is  v. T o ve ll (2 Asp. M a r. L a w  Cas. 402 n . ; 
L .  Rep. 8 Q B. 1 0 ; 27 L . T . Rep. N .8 .  482) d is
tingu ished  by L o rd  O 'H agan , and  disapproved by 
L o rd  B la ckb u rn .

T he  appe llants in  th is  case w ere th e  com m is
sioners appo in ted  by a local A c t  o f P a rlia m e n t fo r 
co n s tru c tin g  a p ie r  in  S underland  ha rb o u r a t the  
m ou th  o f th e  r iv e r  W ear. T he  respondents w ere 
the owners o f th e  steam ship  N a ta lia n .

O n Dec. 17, 1872 the  N a ta lia n  was on a voyage 
from  Lo n do n  to  N ew castle , and was com pelled by 
stress o f w eather to  a tte m p t to  p u t  in  to  S unde r
e d  ha rbou r. W h ile  s t i l l  ou ts ide  th e  entrance, 
ln  th e  open sea, she s tru c k  th e  g ro u n d  near the  
appellants ’ p ie r, and th e  lives  o f a ll on board were 
m  g rea t danger fro m  th e  v io lence o f th e  storm . 
The crew  w ere saved by the  rocke t apparatus, and 
w hen th e  tid e  rose th e  s to rm  d rove  th e  sh ip  
aga inst th e  appellants ’ p ie r, d o in g  g re a t damage 
?° i t .  T he  sh ip  had become a com ple te  w reck, and 
Jt  was im possib le  fo r th e  c rew  to  go on board 
aSa 'n , o r  to  ob ta in  co n tro l o f h e r in  any way.

T he  action  was b ro u g h t to  recover the  damage 
so caused under sect. 74 o f th e  H a rbo u rs , Docks, 
and P ie rs  Clauses A c t  1847 (10 Y ic t .  c. 27), w h ich  
enacts

The owner ot every vessel or float of timber shall be 
answerable to the undertakers for the damage done by 
suoh vessel or float of timber, or by any person employed 
about the same to the harbour, dock, or pier, or the quays 
or works connected therewith ; and the master or person 
having the charge of suoh vessel or float of timber, 
through whose wilful act or negligence any such damage 
is done, shall also be liable to make good the same ; and 
the undertakers may detain any snch vesBel or float of 
timber until sufficient security has been given for the 
amount of damage done by the same, provided always 
that nothing herein contained shall extend to impose any 
liability for any such damage upon the owner of any 
vessel where such vessel shall at the time when such 
damage is caused be in oharge of a duly licensed pilot, 
whom suoh owner or master is bound by law to employ 
and put his vessel in oharge of.

The case was tr ie d  before Q uain, J . a t th e  D u r 
ham  S um m er Assizes in  1873, when a v e rd ic t was 
entered fo r  th e  p la in t if fs  (appe llan ts) fo r th e  
agreed am oun t o f 28251., w ith  leave to  m ove to  
en te r a n o n su it o r  a v e rd ic t fo r  th e  defendants. 
The  C o u rt o f Queen’s Bench refused the  ru le  on the  
a u th o r ity  o f  D enn is  v. Tovell (2 A sp . M a r. L a w  
Cas. 402, n ; L .  Rep. 8 Q .B. 10 ; 27 L . T . Rep. N .S . 
482), as repo rted  in  2 A sp . M ar. L a w  Cas. 145; 29 
L  T . Rep. N . S. 5 3 0 ; b u t th e ir  decision was 
reversed by th e  C o u rt o f appeal (Jessel, M .R ., 
K e lly ,  C .B ., M e llis h , L . J ., D enm an, J., and P o llo ck , 
B .), w ho he ld  th a t the  damage h a v in g  been occa
sioned by th e  “  act o f G od,”  the  owners cou ld  n o t 
be made lia b le  u nder the section, as repo rted  a,n>e, 
p. 242 ; L .  Rep. 1 Q. B . 546 ; 35 L .  T . Rep. N . S. 
118.

C. R usse ll, Q.C. and S h ie ld  ( Herschell, Q .C. 
w ith  them ) appeared fo r the  appellants, and con
tended th a t  the re  were tw o  q u e s tio n s : f irs t ,  
w he ther th e  section d id  n o t im pose an absolute 
l ia b i l i t y  on th e  sh ipow ner, even i f  th e  damage was 
occasioned b y  the “ ac t o f G o d ? ”  and secondly, 
w he ther th is  cou ld  be called the “  act o f God ”  in  
fact. T he  section con ta ins th re e  sets o f p ro v i
sions— firs t, an abso lu te  l ia b il i ty  fo r  a l l  damage of 
w h ich  th e  sh ip  is the  in s tru m e n t, how ever caused ; 
secondly, a l ia b il i ty  fo r  damage by a person em 
p loyed  on th e  sh ip , i f  w il fu l  o r  caused by n e g li
gence ; th ird ly ,  a p rov iso  e xcep ting  cases o f com 
p u lso ry  p ilo tage. T he  scope o f th e  A c t  is  to  
ex tend  considerable p ro te c tio n  to  th e  ow ners o f 
p ie rs , &c., as a p ie r itse lf, be ing  im m ovab le , can
n o t do damage. T he  way in  w h ich  a “  vessel ”  is 
coup led w ith  a “  f lo a t o f t im b e r,”  w h ich  w ou ld  
n o t have a crew  on board  i t ,  p o in ts  to  th e  lia b il i ty  
o f  a vessel when abandoned b y  its  crew . The 
s ta tu te  u n q ue s tio n a b ly  extends the  com m on law  
l ia b il i t y ,  and the  question is, how  fa r ? I f  the  
ju d g m e n t o f th e  co u rt be low  is r ig h t ,  the  o n ly  
e ffect o f i t  is to  s h if t  upon the  ow ner th e  onus o f 
p ro v in g  the  “  act o f G od,”  o r o f d is p ro v in g  n e g li
gence. Sect. 56 o f the  A c t  has been discussed 
in  the  recen t case o f  L o rd  E g lin to n  v. N o rm a n  
(ante, p. 471 ; 36 L .  T . Rep. N . 8. 888), in  w h ich  
th e  ow ner was he ld  liab le . See also D enn is  v. 
Tovell (2 A sp . M a r. L a w  Oas. 402, n ), w h ich  was 
fo llow ed  in  The M erle  (2 A sp . M a r L a w  Oas. 402 ; 
31 L .  T . R ep. N .S . 447). The l ia b i l i t y  ex is ts  except 
in  th e  excepted cases. T here  is no such genera l 
ru le  as th a t  a l l  s ta tu tes  m us t be he ld  to  except 
“  th e  act o f God.”  T he  cases are  co llected 
in  a note to  B ro o m ’s “ L e g a l M ax im s ,”  u n d e r 
th e  heading  “  Actus D e i n e m in i fa c it  in ju r ia m ,”  
b u t th e y  are a l l  cases o f co n tra c t o r com m on 
law  lia b il i ty ,  such as Reg. v. L e ig h  (10 A . &  E . 
398), n o t s ta tu to ry . F u r th e r, th is  damage can-
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n o t s t r ic t ly  be said to  have been occasioned by 
th e  “  act o f God ”  a t a ll. The  in te rp re ta tio n  
p u t  on th e  section b y  the  c o u rt be low  p u ts  a 
p re m iu m  on th e  ea rly  abandonm ent o f a sh ip  
in  d is tress, and  is unsuppo rted  b y  any a u th o r ity . 
[L o rd  Blackburn re fe rre d  to  Coe v. W ise, 5 B . &  S. 
440-3

T he  A tto rney-G enera l (S ir  J . H o lk e r , Q.C.) and 
Greenhow, fo r  th e  respondents, a rgued th a t  the  
in te n tio n  o f th e  section was to  p ro te c t p ie rs, &c., 
b y  s tr in g e n t leg is la tion , w h ic h  w o u ld  m ake people 
c a re fu l; b u t th e  exception in  the  case o f com pu l
so ry  p ilo ta g e  shows th a t  th e  ow ner cannot be 
he ld  lia b le  w hen he has lo s t c o n tro l o f the  ship, 
and i t  is a m ere lo g  on the  w ater. T he  comm on 
law  m ax im  is  founded on the  case o f P a ra d in e  v. 
Jane  (A lle y n , 2 7 ): See also

Rex v. Commissioners of Sewers, 8 T. Rep. 312 ;
Nichols v. Marsland, 2 Ex. D. 1; 35 L. T. Rep. N. 8. 

725.
T here  is a g re a t d is t in c tio n  between o b liga tions  
im posed by law , and those re s u lt in g  fro m  con
tra c ts  :

Brewster v. K itche ll, 1 Salk. 198;
Bailey  v. Crespigny, h. Rep. 4 Q.B. 180; 19 L. T. 

Rep. N. S. 618.
T he  L e g is la tu re  d id  n o t con tem p la te  m a k in g  the 
sh ipow ne r responsib le  fo r  th e  act o f God. [L o rd  
Blackburn re fe rre d  to Latless  v. Holm es, 4 T . R . 
660.] See

Nugent v. Smith, 1 C. P. D . 423; 34 L. T. Rep. 
N. S. 827;

Nichols v. Marsland (ubi sup.)
T he  A c t  was in te n de d  to  en large th e  rem edies o f 
p ier-ow ners, n o t to  extend the l ia b i l i t y  of sh ipow ners 
except in  cases o f neg ligence, th o u g h  i t  g ives pow er 
to  a rre s t th e  ship. I t  was passed in  1847, and the re  
was no A d m ira lty  ju r is d ic t io n  in  rem  in  such 
cases t i l l  1861: (see The C la ra  K il la m ,  L .  Rep. 
3 A  &  E . 1 61 ; 3 M a r. L a w  Cas. O.S. 363.) The  
M erch a n t S h ip p in g  A c t  l im its  the  ow ner’s l ia b i l i t y  
in  cases o f damage to  l ife  o r  sh ipp ing , and i t  
w o u ld  be a g re a t ha rd sh ip  i f  he cou ld  be made 
lia b le  to  an y  am ount fo r  damage to  a p ie r. A  
m an m ay p ro te c t h im se lf aga inst a com m on enemy, 
such  as the  sea, even i f  he damages the p ro p e rty  
o f ano the r in  so d o in g  :

Nield  v. London and North- Western Railway Com
pany, L. Rep. 10 Ex. 4.

S h ie ld  was heard in  rep ly .
A t  the  conclusion of th e  a rgum en ts  th e ir  L o rd -  

sh ips to o k  tim e  to  consider th e ir  ju d g m e n t.
J u ly  27.— T h e ir  L o rd sh ip s  gave ju d g m e n t as 

fo llow s
T he  Lord Chancellor (C a irns).— M y  L o rd s , on 

th e  17 th  Dec. 1872 th e  steam ship N a ta lia n  was 
a tte m p tin g , u n d e r stress o f w eather, to  e n te r the 
S un d e rlan d  D ocks, b e lo n g ing  to  th e  appellants. 
W h ile  sho was s t i l l  in  th e  open sea, about fo r ty  o r 
f i f t y  ya rds fro m  th e  p ie r, she s tru c k  th e  g round , 
canted w ith  he r head to  th e  south, and  d r ifte d  
b o d ily  ashore. The  crew  were rescued fro m  the 
sh ip  by  means o f th e  ro c k e t apparatus. The  tid e  
was low  a t th e  tim e , and as th e  tid e  rose th e  flood 
and th e  s to rm  d r ifte d  the  sh ip  aga inst the  p ie r 
and caused dam age to  th e  a m o u n t o f 28251. 13s. 
T he  respondents are th e  owners o f th e  sh ip , and the 
question  is  w h e th e r th e y  are lia b le  to  pay th is  
damage to  th e  appellants.

The  C o u rt o f Queen’s B ench have h e ld  th a t  the 
owners are liab le . T he  C o u rt o f A ppea l have been 
u nan im ous ly  o f  op in io n  th a t th e y  are no t. The

question  depends upon the  tru e  m ean ing  o f  the  
H a rbou rs , D ocks, and P ie rs  Clauses A c t,  w h ich  
enacts th a t th e  ow ner o f every vessel o r floa t of 
t im b e r  sha ll be answerable to  th e  u ndertake rs  ( th a t 
is  in  th is  case to  th e  appellants) fo r an y  damage 
done b y  such vessel o r f lo a t o f t im b e r, o r by  any 
person em ployed about th e  same, to  th e  harbour, 
dock, o r p ie r, w ith  ce rta in  fu r th e r  p rov is ions w h ich  
I  need no t a t p resen t m en tion .

T he  C o u rt o f A p p e a l has been o f opin ion, 
and I  th in k  r ig h t ly ,  th a t the  in ju r y  was n o t in  
th is  case occasioned b y  th e  v o lu n ta ry  act or 
th e  negligence o f th e  respondents, or, indeed, 
o f any person on board o f o r connected w ith  the 
s h ip ; th a t i t  cou ld  n o t have been p reven ted  by 
any hum an in s t ru m e n ta l ity ; b u t th a t  i t  was 
occasioned b y  a vis m a jo r— nam ely , by th e  act of 
God in  the  v io lence  o f th e  tem pest. P ound ing  
h im se lf on th is , th e  M as te r of th e  R o lls  states th a t 
i t  is  a fa m ilia r  m ax im  o f law  th a t, w here there  is 
a d u ty  im posed o r l ia b i l i t y  in cu rre d , as a general 
ru le  the re  is  no  such d u ty  re q u ire d  to  be pe r
form ed, and no such l ia b i l i t y  requ ired  to  be made 
good, w here th e  event happens th ro u g h  the  act 
o f God o r  the  Queen’s enemies, and th a t the 
c o u rt m ay w e ll come to  th e  conclusion th a t the 
act o f God and th e  Queen’s enemies were no t 
m eant to  be com prised w ith in  the f ir s t  w ords of 
the  section. T he  L o rd  C h ie f B aron  states th a t no 
m an can be answerable, unless b y  express con trac t, 
fo r  any m isch ie f o r in ju r y  occasioned to  ano ther by 
th e  act o f God. L o rd  ju s t ic e  M e llis h  s tates th a t the 
act o f God does n o t im pose any l ia b i l i t y  on a n y 
body. M r .  Jus tice  D enm an states th a t  in  every 
A c t  o f  P a rlia m e n t words are n o t to  be construed 
to  impose a l ia b i l i t y  fo r  an act done i f  th e  act is 
su b s ta n tia lly  caused b y  a sup e rio r pow er, suoh as 
the  la w  ca lls th e  act o f God.

I n  m y  o p in io n  these expressions are broader 
th a n  is w a rra n te d  b y  any a u th o rit ie s  o f w h ich  
I  am  aware. I f  a d u ty  is  cast upon  an 
in d iv id u a l b y  com m on law , the act o f God 
w i l l  excuse h im  fro m  th e  perfo rm ance  o f th a t 
d u ty . N o  m an  is com pelled to  do th a t  w h ich 
is  im poss ib le . I t  is th e  d u ty  o f a c a rr ie r  to  
d e live r safe ly th e  goods e n tru s te d  to  h is  ca re ; 
b u t, i f  in  c a rry in g  them  w ith  p ro p e r care they 
are destroyed  by l ig h tn in g  o r  sw ept aw ay b y  a 
flood  he is excused because th e  safe d e live ry  has 
by  th e  act o f God become im possib le. I f ,  how 
ever, a m an  con trac ts  th a t  he w i l l  be liab le  feu 
th e  damage occasioned b y  a p a rt ic u la r  sta te  0 1  

circum stances, o r  i f  an A c t  of P a r lia m e n t declares 
th a t a m an sha ll be lia b le  fo r  the  damage occa
sioned b y  a p a rt ic u la r  sta te  o f c ircum stances, 
know  o f no reason w h y  a m an shou ld  n o t be liable 
fo r  th e  damage occasioned by th a t sta te  of c ircu m 
stances, w h e th e r th e  sta te  o f c ircum stances 1® 
b ro u g h t about b y  th e  act o f m an o r by  th e  act¡ot 
God. T he re  is  n o th in g  im possib le  in  tha t 
w h ich , on such an hypo thes is , he has contracts 
to  do, o r w h ic h  he is  by th e  s ta tu te  ordered to  do, 
nam e ly , to  be lia b le  fo r  th e  damages. I f ,  ther® 
fore, b y  the  section to  w h ich  I  have re fe rre d , i t  1 
m eant th a t the  ow ner o f every vessel sha ll, ir re 
spective  o f w h e th e r a n y th in g  has happened wbic 
w ou ld  a t com m on law  g ive  a r ig h t  o f actio 
aga in s t anyone, pay to  the  undertake rs  th e  damag 
done by a sh ip  to  the  p ie r, I  shou ld  be unable 
see any reason w h y  th e  paym en t shou ld  no t 
m ade in  th e  m anner re q u ire d  by the  s ta tu te .

I  cannot, however, lo o k  upon  th is  section of t
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s ta tu te  as in tended  to  create a r ig h t  to  recover 
damages in  cases w here before the  A c t  the re  
was n o t a r ig h t  to  recover damages from  
someone. The  section and those w h ich  fo l
lo w  i t  are in  an A c t  w h ich  co llects  to g e th e r 
th e  com m on and o rd in a ry  clauses w h ich  i t  was 
th e  h a b it o f P a rlia m e n t to  in s e rt in  p riv a te  
B il ls  a u th o r is in g  th e  co n s tru c tio n  of p iers and 
docks. T here  was no special le g is la tio n  in tended  
on th is  head fo r any p a rt ic u la r  place o r any p a r
t ic u la r  sta te  o f c ircum stances; and i t  w o u ld  be 
d if f ic u lt  to  suppose th a t, b y  means o f o rd in a ry  and 
ro u tin e  clauses inse rted  in  p riva te  o r local A c ts , 
th e  L e g is la tu re , a lth o ug h  i t  m ig h t w e ll p rov ide  a 
ready and s im p le  procedure fo r recove ring  
damages w here a r ig h t  to  damages existed by 
com m on law , w o u ld  create a new r ig h t  o f l ia b il i ty  
to  damages u n know n  to  the  com m on law .

B y  th e  com m on la w , i f  a p ie r  were in ju re d  by a 
sh ip  sa ilin g  aga ins t i t ,  th e  ow ner m ig h t be liab le , 
i f  he was on board and d ire c tin g  the  n a v iga tion  of 
the  sh ip , o r i f  th e  sh ip  was naviga ted  by persons fo r 
whose neg ligence he was liab le . B u t the  ow ner 
w ou ld  n o t be lia b le  m e re ly  because he was the  
ow ner, o r w ith o u t show ing  th a t  those n a v ig a tin g  
th e  vessel were h is  servants.

I n  m y  op in io n  i t  was to  m eet th is  s ta te  o f the  law  
th a t  th is  section was in troduced . I t  proceeds, as i t  
seems to  me, on th e  assum ption  th a t damage has 
been done o f th e  k in d  fo r  w h ich  com pensation can 
be recovered a t com m on la w  aga inst some person—  
th a t is  to  say, damage occasioned by negligenoe o r 
w i l fu l  m isconduct, and n o t by  th e  act of God. The  
section relieves th e  undertake rs  fro m  the  in v e s tig a 
t io n , a lw ays a d if f ic u lt  one fo r  them  to  pursue, 
w h e th e r the fa u lt has been the  fa u lt  o f the  ow ner, 
o r  o f th e  cha rte re r, o r  o f the  persons in  charge. 
I t  takes th e  ow ner as th e  person who is  a lways 
d iscoverable b y  means o f th e  reg is te r, and i t  
declares th a t he sha ll be the  person answer- 
able— th a t is to  say, the  person w ho is to  
answer, o r  is  to  be sued, fo r the  damage done. 
I t  does n o t absolve th e  m aste r o r crew  i f  there  
has been w il fu l  fa u lt  o r neg ligence on th e ir  
p a rt. T hey, in  th a t case, m ay be sued as w e ll as the 
ow ner, b u t i f  the  ow ner is th u s  in  the  f ir s t  instance 
made to  pay th e  damage, w here the re  has been 
w il fu l  o r n e g lig e n t conduct on the  p a rt o f the 
m aste r o r crew , the  ow ner m ay recover over aga inst 
th e  m aste r o r c re w ; and i f  th e  damage has oc
cu rre d  b y  reason o f th e  act o r om iss ion of any 
o th e r person— if,  fo r example, someone w ho had 
h ire d  the  sh ip  sent he r to  sea in su ffic ie n tly  
m anned, and the  accident occurred  in  consequence 
— th e  ow ner m ig h t apparen tly  recover fro m  the 
h ire r  by  reason o f th is  act o r om ission.

T he  clause appears to  me to  be a clause o f proce
du re  o n ly , dea ling  w ith  the  mode in  w h ich  a r ig h t  
o f ac tion  fo r  damages a lready e x is tin g  shall be 
asserted, and n o t c rea tin g  a r ig h t  of ac tion  fo r  
damages w here no r ig h t  o f ac tion  fo r damages 
aga inst anyone existed before.

T h is  makes the  p a rt o f the section re la tin g  to  the 
em p loym en t of a p i lo t  in te llig ib le  and consis tent 
w ith  the  res t o f the  enactm ent. I f  a licensed p ilo t is 
in  charge, th e  ow ner is n o t d ischarged fro m  a pos
s ib le l ia b il i t y ,  b u t e ve ry th in g  is le f t  as i t  w ou ld  be 
a t com m on law . I f  a p ilo t was in  charge o f a 
sh ip  and  th e  ow ner was a t th e  same tim e  the  
m aste r n a v ig a tin g  the  sh ip  and d id  an act w h ich  
caused damage, he w o u ld  be liab le  a t com m on law, 
and th e  A c t  loaves h im  s o ; b u t, in  the  same case,

[H .  oh L .

if, w h ile  th e  p ilo t was in  charge and th e  ow ner 
was n a v ig a tin g  th e  sh ip , th e  sh ip  became u n 
m anageable by tem pest, the  ow ner w ou ld  n o t be 
liab le .

I  the re fo re  th in k ,  a lth o u g h  I  do n o t concur in  
th e  reason ing o f th e  learned judges  of the  C o u rt 
o f A ppea l, th a t th e ir  conclus ion was r ig h t ,  and 
th a t the  appeal o u g h t to  be dism issed, w ith  costs.

L o rd  H a th e r le y .— M y  L o rds , I  m us t c a n d id ly  
say th a t  th is  case has g iven  me m uch a n x ie ty , and 
I  have fe l t  ve ry  great, d o u b t and d if f ic u lty  as to  
the p ro p e r in te rp re ta t io n  to  be g ive n  to  th is  clause, 
w h ich  is , as i t  appears to  me, som ew hat in a r t is t i-  
ca lly  fram ed. I  cannot concur in  th e  v iews ex
pressed in  th e  c o u rt be low  b y  some o f the  learned 
judges— on th e  one hand, th a t  the  damage w h ich  
was done in  th is  case h a v in g  been caused by w ha t 
is  com m only said to  be an accident, b u t is  ca lled 
in  th e  language te ch n ica lly  used in  the  law  cou rts  
« th e  act o f G od,”  nam ely, a s to rm , the  ow ner of 
th e  vessel w ou ld  be excused b y  th e  section of the  
A c t  o f P a rlia m e n t, how ever construed, fro m  the  
consequences o f th a t m isch ie f. N e ith e r can I  
th in k ,  on the  o th e r hand, th a t, as has been he ld  
by  o thers o f the  learned judges in  the  c o u rt below, 
the  clause in  question  re fe rs  o n ly  to  cases w here 
a vessel is in  charge o f somebody. I  do n o t th in k ,  
in  the  f ir s t  place, th a t  the  g ra m m a tica l construc
t io n  o f th e  clause w i l l  a d m it o f th a t so lu tio n  of ou r 
d ifficu ltie s . .

W h e n  we lo o k  a t th e  w hole  cons tru c tio n  of 
th e  clause, i t  appears to  me th a t  i t  speaks in  the  
f ir s t  place o f dam age done b y  a vessel, w ith o u t 
reg a rd  to  anyone be ing  on board o r  n o t ; th e n  i t  
speaks in  th e  second place o f damage done b y  any 
person em ployed about th e  vessel ; and th e n  i t  
says th a t the  m aste r o r person in  charge o f a 
vessel is to  be lia b le  i f  damage is  done th ro u g h  
h is w ilfu l act o r neg ligence. A n d  then  th e  ex
cepted case occurs o f th e  p ilo t, because he had 
been co m p u lso rily , and aga ins t an y  pow er ot 
resistance o f the  owner, placed on board and in  
charge.

N o w  we have to  see w h e th e r o r n o t damage 
a ris in g  fro m  the  “  act o f G o d ” — th a t is  to  say, 
in  th is  p a rt ic u la r  case, a tem pest— shou ld  be 
he ld  to  be excepted. T here  m ig h t be o th e r cases 
w h ich  w o u ld  be s im ila r  to  th is  o f a te m p e s t; th e  
vessel m ig h t have been d riv e n  on th e  p ie r  in  some 
o the r w ay, o r have been in ju re d  and become u n 
m anageable b y  l ig h tn in g ,  or th e  lik e . H ow ever 
i t  occurred, i f  the  p ie r  was damaged b y  the  vessel 
in  the  w ay w h ich  was called b y  th e  learned  judges 
in  th e  c o u rt be low  “  the  act o f God,”  is  the re  
a n y th in g  in  the A c t  o f P a rlia m e n t to  say th a t  the  
ow ner o f th e  vessel sh a ll n o t be responsib le fo r  
th e  damage, b u t th a t  the re  sha ll be an exception 
in  respect o f damage so caused ?

One can easily conceive th a t th e  L e g is la tu re  
m ig h t th in k  i t  desirab le  th a t those w h o p ro v id e  th is  
g re a t accom m odation fo r  th e  n a v iga tion  o f the 
c o u n try — those w ho  p rov ide  ha rbours  o f refuge and 
the  lik e , w h ich  are g re a tly  wanted in  m any pa rts  
o f th e  coasts of th e  U n ite d  K in g d o m — shou ld  be 
in d e m n ifie d  aga inst th e  possible damage w h ich  
may accrue to  th e ir  docks o r  o the r w orks, w h ich  
they cons truc t in  d ischarge of the  du ties  in  
question, and in  th e  exercise o f those powers w h ich  
th e y  have fo r m a k in g  docks and o th e r w orks. 
Those p rom o te rs  m ig h t s a y : “ W e  o tte r p ro tec
tio n  to  th e  p u b lic  a t a l l  tim es, o n ly  p ro te c t us 
fro m  ha v in g  ou r w o rks  damaged, in  cons idera tion
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o f the benevolent h o s p ita lity  w h ich  we so a ffo rd .”  
There  is  n o th in g , as i t  appears to  me, u t te r ly  
unreasonable in  such a p ro p o s itio n  reasonably 
ca rried  out. I t  is  q u ite  tru e  th a t m any cases p u t 
b y  th e  learned judges in  the c o u rt be low  are cases 
in  w h ich  i t  w o u ld  seem to  be a ve ry  r ig id  enact
m e n t indeed, th a t  damage to  a ve ry  la rge  and 
extensive am oun t, exceeding the  value o f  the  
vessel its e lf, shou ld  be compensated b y  the persons 
whose vessel has done th is  damage be ing  made 
answerable to  m ake i t  good to  the  f u l l  am oun t o f 
th e  damage done, w h ic h  m ig h t even go to  the 
d e s tru c tio n  o f  the  p r in c ip a l w orks, and m ig h t 
the re fo re  re s u lt in  the  ru in  o f those persons whose 
vessel had been so forced aga inst them . B u t, on 
the  o th e r hand, i f  the re  was any in te n tio n  a t a ll o f 
g iv in g  a re l ie f  o f th is  k in d , w h ich  m u s t be sought, 
o f  course, in  the  w ords o f the  A c t ,  then, I  a pp re 
hend, th a t  the  exception o f a s to rm  o r tem pest 
w ou ld  be a ve ry  s in g u la r  one, because i t  is a 
p robable  case to  happen. T here  are, no doubt, 
m an y  o th e r ways in  w h ich  damage m ig h t be done: 
b u t  i t  is am ongst th e  v e ry  p robab le  causes th a t a 
s to rm  o r tem pest shou ld  be th e  th in g  w hich w ou ld  
occasion the  damage th ro u g h  the  m ed iu m  o f the 
sh ip , w h ich  d ire c t ly  produced th a t damage. I  do 
n o t th in k ,  there fo re , th a t I  can say, a t a ll sa tis 
fa c to r ily  to  m y  ow n m in d , th a t, p rov ided  th a t  the 
A c t  i ts e lf  is clear and specific in  its  clauses, the 
p a rty  w ho caused the  damage cou ld  be exem pted 
because th e  damage was the  re s u lt o f a tem pest, 
and  n o t of w h a t is  o rd in a r ily  ca lled h is  fa u lt. 
N e ith e r, as I  have a lready said, by  the  g ra m m a ti
ca l co n s tru c tio n  o f th e  clause, do I  th in k  th a t the  
clause is o n ly  to  be app lied  in  cases w here some 
m aste r, o r o th e r person, is  in  charge o f th e  vessel.

Possib ly  the  expression o f M e llis h , L .  J . m ay come 
neare r to  th e  m in d  o f th e  L e g is la tu re . H is  no tion  
o f the  genera l in te n t  o f th e  clause is th is — th a t i t  
p o in ts  to  som e th ing  in  w h ich  man is  concerned. 
I  th in k  th a t  is  h is  expression. T h a t is  to  say, in  
w h ich  hum an agency in te rvenes ; and i t  was on 
th a t g ro u n d  th a t he co incided w ith  th e  view s 
taken  by the  o th e r learned  judges. H is  idea o f 
th e  whole in te n t  and purpose of the  clause was, 
n o t th a t th e  “ ac t o f G o d ”  was w h o lly  to  excuse the  
person lia b le  under th e  enactm ent, i f  th a t l ia b i l i t y  
once e x is te d ; b u t  th a t  the  clause po in ted  to  some 
act o f m an w h ich  was to  take  place, and n o t to  a 
m ere casua lty  occasioned by  the  toss ing  and 
d r iv in g  about o f the  vessel fro m  the  e ffect o f a 
s to rm  upon th e  sea.

F in d in g  th a t  Ic a n n o t concur in  th e  reasons g iven  
in  th e  c o u rt below, o f course one has to  consider the  
c o n s tru c tio n  o f the  clause. I  th in k  th a t, ta k in g  the  
v iew  w h ich  was ta ke n  b y  th e  appe llan ts  in  th is  
case, th e  clause has been fram ed  w ith  p robab ly  
e x tra o rd in a ry  pressure and se ve rity  aga inst the 
persons by whose vessels th is  damage w ou ld  be 
created. N o  one can poss ib ly  deny th a t ;  and 
th a t  se ve rity  seems to  have induced  some of the 
judges  before w hom  th e  case has come, to  th in k  
th a t i t  is  im possib le  to  a t tr ib u te  such an in te n tio n  
to  th e  L e g is la tu re . N o w  I  am  a fra id  th a t i t  does 
som etim es occur th a t an A c t  o f th e  L e g is la tu re  
cannot be ca rrie d  w ith o u t v e ry  g rea t incon 
venience and h a rd sh ip ; b u t th a t is n o t because the  
L e g is la tu re  in tended  i t ,  b u t because th e  possi
b i l i t y  o f i ts  occurrence had been fo rg o tte n . I  
th in k  th a t such a c ircum stance m ay have occurred 
here, and produced th e  enactm en t th a t we have 
before us.

H ow ever, i t  is  the  op in ion , I  believe, of the 
m a jo r ity  of y o u r  L o rd sh ip s , th a t, on the  whole 
case be ing  considered, th is  is  n o t a case th a t  we 
can reg a rd  as s tru c k  a t by  th is  clause. W h e th e r the  
g ro u n d  to  be assigned fo r  th a t is  the  v ie w  w h ich  
has been expressed by  th e  L o rd  C hance llo r, or 
w he the r any v iew  m ay be adopted b y  any o f you r 
Lo rd sh ip s , s im ila r  to  th a t taken  in  the  co u rt 
below, le a d in g  to  the  conclusion th a t the  damage 
w h ic h  here occurred  is n o t b ro u g h t w ith in  the 
m ean ing  o r p u rv ie w  o f th is  A c t,  I  sha ll n o t pause 
to  in q u ire . T here  be ing th is  d iffe rence o f op in ion , 
I  sha ll no t do w h a t I  m ig h t p ro b a b ly  under o the r 
c ircum stances have th o u g h t i t  m y d u ty  to  do in  
th is  case. I  am  u n w il l in g  to  do a n y th in g  fu r th e r  
th a n  say th a t  I  cannot concu r in  th e  op in ion 
expressed b y  m y  noble and learned fr ie n d  on the 
woolsack, o therw ise  th a n  w ith  extrem e doubt and 
hes ita tion .

L o rd  O ’H a g a n .— M y  L o rd s , I  need scarcely say 
th a t th is  is  a d if f ic u lt  and em barrassing case. The 
various view s w h ich  have been adopted b y  able 
judges m ake th is  v e ry  p la in , and I  do n o t th in k  
th a t any conclusion a t w h ich  we can a rr iv e  w ill 
be com p le te ly  sa tis factory.

The  d if f ic u lty  arises fro m  th e  fo rm e r o f the 
sh o rt clauses we are re q u ire d  to  in te rp re t. Y o u r  
L o rdsh ips , exerc is ing  y o u r appella te  ju r is d ic 
tio n , ac t as a co u rt o f cons tru c tio n . Y o u  do 
n o t leg is la te , b u t yo u  ascerta in  th e  purpose 
o f the  L e g is la tu re ; and i f  you  can d iscover 
w h a t th a t purpose was, yo u  are bound to 
enforce i t ,  a lth o ug h  you  m ay n o t approve the 
m otives fro m  w h ich  i t  sp rings, o r th e  ob jec t w h ich 
i t  a im s to  accomplish.

O u r d a ily  experience dem onstrates th a t the 
ta sk  o f cons tru c tio n  so understood , is  n o t ah 
easy one. I t  som etim es invo lves th e  necessity 
o f ha rm o n is in g  a p p a re n tly  incons is ten t clauses, 
and m ak ing  homogenous p rov is ions cast to g e th e r 
haphazard  b y  various m inds, d iffe re n tly  con
s titu te d , and lo o k in g  to  d iffe re n t and special ob
jec ts , w ith o u t reg a rd  to  the  ha rm ony o f th e  whole.

U n d o u b te d ly , i f  the  f ir s t  d iv is io n  o f the  74th 
section o f The  H a rbo u rs , D ocks, and P ie rs  Clauses 
A c t  1847 stood  alone, i t  w ou ld  seem to  cast 
upon th e  ow ner u n d e r a ll possible 
stances l ia b i l i t y  to  the  u ndertake rs  
damage done b y  h is  vessel. T h a t was 
re lu c ta n tly  adopted b y  th e  C o u rt o f „ 
Bench, w h ich  we are asked to  a ffirm  in  opposition 
to  the  ju d g m e n t o f the  C o u rt o f A p p e a l; and 1 
y o u r L o rd sh ip s , on a fu l l  considera tion  o f the 
whole clause are satisfied th a t th a t was th e  v ie tr 
in tended  to  be ca rried  ou t, you have no a lte rna tive  
b u t to  act upon  i t .  N o  specu la tion as to  the 
inconvenience o r even th e  in ju s tic e  w h ich  i t  may 
accom plish, no considera tion o f the  adm itte  
innocence o f th e  ow ner o f the  vessel, o r o f the in 
ev itab le  n a tu re  o f the  accident w h ich  w ro u g h t the 
in  j  u ry , w ou ld  ju s t ify  are fusa l to  in te rp re t the  statu 
acco rd ing  to  the  design o f th e  m akers o f i t ; an 
i f  you  c le a rly  see th a t th e y  m eant the  l ia b i l i t y  to  b 
unq ua lified  and un ive rsa l, yo u  are n o t a t libe rty - 
on such g rounds, to  defeat th a t design and say 
th a t  the  appellants sha ll n o t have the benefit on 
I f  th e  la w  as i t  stands is  oppressive o r  inequ ' ^ 
able, the  L e g is la tu re  w h ich  devised i t  can a*01.1, 
re fo rm  i t ;  and ce rta in ly , in  m y  ju d g m e n t, sbou 
y o u r L o rd sh ip s  fee l yourse lves ob liged  to  re^ erl j  
th e  ru l in g  o f th e  C o u rt o f A ppea l, such a re to* 
w i l l  be needfu l, and shou ld  be p ro m p tly  m ade ,'

c irc u m - 
fo r  any 
th e  v iew  
Q ueen’s
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th e  re su lts  o f such a reve rsa l seem ve ry  serious. 
I t  w ou ld  in vo lve  the  o b lig a tio n  o f th e  ow ner to  
m ake good damage done b y  h is  sh ip , a lth o ug h , as 
in  th is  case he be free fro m  blam e fo r  any im a g i
nab le  in ju r y  by  h im se lf, o r  h is  servants, o r  in  any 
o th e r way. I f  necessarily  abandoned on th e  h ig h  
seas a thousand m iles away, she d r ifts  ashore, a fte r  
lo n g  w ande ring , and does an in ju r y ;  o r, i f  ta ke n  
o u t o f h is  hands abso lu te ly  b y  a p ira te  o r 
an enemy, she is  b ro u g h t in  h is  absence, and 
aga inst h is w il l ,  to  a tta c k  th e  coast o f E n g 
la n d  ; o r i f ,  as was p u t by th e  judges o f the 
A p p e a l C o u rt, the  u n d e rta k e rs  them selves sha ll 
have g o t h o ld  o f the  vessel, and em ployed i t  so as 
to  in ju re  th e ir  ow n p ie r ; in  a ll these cases, and 
in  o thers easily to  be conceived, he w o u ld  be 
responsib le fo r resu lts  to  w h ich  he had n o t c o n tr i
buted.

N o w , no d o u b t i t  is possible th a t  th e  L e g is 
la tu re  m ay have con tem pla ted  fo r  th e  p ro te c tio n  
o f ha rbours , docks, and p ie rs  an enactm ent 
fra u g h t w ith  consequences o f  th is  d e sc rip tio n  ; b u t 
before we a t t r ib u te  to  i t  so s trange a purpose, we 
are bound, I  th in k ,  to  see w he ther the  phraseology 
i t  has used, taken  a ltoge the r, does n o t enable us 
to  reconcile  i ts  ac tion  w ith  com m on sense and 
com m on ju s t ic e ; and to  say th a t  a lth o u g h  i t  has 
spoken obscure ly, i t  has n o t made_ unavo idab le  
such a ve ry  s ta r t l in g  co n s tru c tio n  o f its  words.

The  case before us is  n o t perhaps q u ite  so shock
in g  as those w h ic h  have been supposed to  te s t the 
effects o f th is  piece o f le g is la tio n . B u t ce rta in ly  
i t  does seem ha rd  th a t the  respondent, h a v in g  had 
b is  sh ip  so in ju re d  by the  w inds and waves on the 
h ig h  seas th a t the  crew  abandoned he r to  save th e ir  
lives, and she was de re lic t, and was forced b y  the 
s to rm  aga ins t th e  p ie r, shou ld  n o t o n ly  have los t 
b e r va lue  (10,000?.) save in  so fa r as she was in 
sured, b u t, in  a d d itio n , n e a rly  3000?. fo r  m isch ie f 
done a d m itte d ly  w ith o u t fa u lt  o f h is, and b y  the 
“  ac t o f God.”  W e m u s t take  care th a t a ha rd  case 
sha ll n o t m ake bad law  ; b u t we m u s t also take 
care th a t we do n o t a t t r ib u te  to  P a rlia m e n t the  in 
te n tio n  o f in j ustice  so ve ry  fla g ra n t w ith o u t coercive 
necessity.

N ow , I  have come to  th e  conclusion, th o u g h  
Hot w ith o u t serious h e s ita tion  and m is g iv in g , 
th a t the re  is  no such necessity, and th a t the 
s ta tu te , w e ll considered, is  n o t app licab le  in  the  
pecu lia r c ircum stances before us.

I  do n o t propose th a t y o u r L o rd sh ip s  shou ld  
act on any ve ry  la rge  app lica tion  o f th e  o ld  
m ax im , “  Q u i hceret in  l ite ra  heeret in  cortice,”  
° r  refuse, fro m  any assum ption  o f e rro r  in  
P o licy  on th e  p a rt o f  the  L e g is la tu re , to  g ive  
effect to  the li te ra l m ean ing  of the  A c t. B u t when 

pass from  th e  f ir s t  clause o f th e  section, and 
fin d  i t  dea ling  w ith  “  th e  m aste r o r person hav ing  
the  charge o f such vessel,”  I  th in k  i t  is ind ica ted  
th a t  “ such vessel ”  m ay be taken  to  l im i t  th e  de
sc rip tion  o f “ eve ry  vessel ” in  the  p reced ing phrase, 
and to  con fine  the  lia b il i ty  o f the ow ner to  vessels 
' 'n  charge ”  o f a m aste r o r  o f somebody else. I  

do no t see how  we are to  g ive  e ffect to  the  w ord  
such ”  o therw ise  th a n  by q u a lify in g  the gene

ra l i ty  o f the  p reced ing  language, and b o ld in g  w ith  
" te l l  ish, L .J . “  th a t the  section po in ts  to  som eth ing  
done by the  act o f m an, o r to  the  act o f the  person 
*n charge.”

The  te rm s  o f  the s ta tu te  appear to  me fa ir ly  
r°  bear th is  in te rp re ta t io n ; and i f  they  do, 
d  L  m a n ife s tly  m ore in  accordance w ith  reason

and p ro b a b ility  th a n  th a t  w h ich  is  opposed to  it .  
I n  any v iew  the p ro v is ion  is hard  upon the  owner, 
and puts h im  in  a worse pos ition  th a n  he w ould  
have he ld  a t com m on law . B u t  the re  is some
th in g  com para tive ly  to le rab le  in  the  n o tio n  th a t  
he sha ll bo responsib le i f  an acc iden t occurs when 
h is  capta in, o r someone else em ployed by h im , 
a c tin g  fo r  h im  and under h is co n tro l, has a t least 
th e  cbance o f avo id ing  i t .  W h e n  th is  chance is 
gone, because the  employes cease to  be in  charge, 
and h is sh ip  becomes an ungoverned  log , ir re s is 
t ib ly  borne aga inst a p ie r w ith o u t th e  p o s s ib ility  
o f check o r guidance, the  ha rd  measure o f l ia b il i ty  
fo r  an act w h ich  is  n o t h is  n o r h is agents ’ shou ld  
n o t be im p u te d  to  h im  i f  the re  is fa ir  g ro u n d  fo r 
th in k in g  th a t the  section d id  no t con tem pla te  such 
a state o f c ircum stances. I n  the  one case i t  m ay 
be ju s t  th a t the  ow ner shou ld  answer, i f  the  in ju ry  
arises fro m  the  ac tua l o r presum ed d e fau lt o f his 
se rva n ts ; and i t  m ay be p o lit ic  to  m ake h im  care
fu l in  the  selection o f them  from  an apprehension 
o f th e  consequences o f such an actua l o r presum ed 
de fau lt. I n  the  o the r, h is  u t te r  and  necessary 
powerlessness to  a ve rt th e  m isch ie f shou ld  make 
us slow  to  say th a t  he was m eant to  answ er fo r  i t .

Then, as to  the p roviso, i t  appears to  be reason
ab ly  exp licab le  on the  one cons tru c tio n  and n o t on 
th e  o ther. I f  i t  was m eant th a t the  ow ner should 
be u n ive rsa lly  liab le , w he the r o r no any co n tro l 
rem a ined  w ith  h im  o r w ith  h is crew , how  can we 
account fo r  th e  exception as to  th e  presence o f the 
p ilo t P The  in ju r y  is th e  same, the  in s tru m e n t of 
the  in ju r y  is the  same, and  w hy, i f  th e  l ia b i l i t y  
is to  arise w ith o u t any rega rd  to  c ircum stances 
in  a ll o th e r cases, a lth o ug h  every possi
b i l i t y  o f co n tro l o r de fau lt is absent, w h y  
should the p ilo t ’s com pu lso ry  em p loym en t exone
ra te  th e  ow ner ? O n the o th e r hand, i f  the tru e  
co n s tru c tio n  makes h im  o n ly  liab le , when a m aster 
o r some o th e r fre e ly  chosen b y  h im se lf and on 
h is ow n re sp o n s ib ility  is  in  charge, we can see good 
reason fo r  th e  exoneration as soon as the  p ilo t, 
whose re ta in e r is n o t o p tio na l as in  th e  case o f h is  
ow n people, assumes the  care of the sh ip , and so 
disables h im  fro m  m e d d lin g  w ith  he r d ire c tly  o r 
in d ire c tly . I n  th e  one case there  is some co n tro l 
re m a in in g  w ith  I*; m, in  th e  o th e r the re  is  none. 
The  law  displaces the  .person he had chosen to  
gu ide  h is  vessel, and he is  made irrespons ib le . 
W h y  shou ld  he n o t bo so w hen the  stress o f the 
s to rm  has th e  same effect, and forces his cap ta in  
and  h is  crew  to  abandon th e  t r u s t  he had co m m it
ted to  them P  The p rov iso  appears to  me persua
s ive ly  to  susta in  th e  a rg u m e n t o f the  respondents.

I t  has been said th a t, unless th e  appellants 
p re va il, th e  s ta tu te  m u s t have fa iled  o f its  ob ject, 
w h ich  was m a n ife s tly  the  g rea te r p ro te c tio n  o f 
the  p ie r owners, because i t  g ives them  n o th in g  
w h ich  they  had n o t a t com m on law . I  th in k  th a t  
th is  is  a fa llacy . A t  com m on la w  th e re  were 
serious questions c o n tin u a lly  a ris in g  w h ich , on 
e ith e r co n s tru c tio n  o f the  s ta tu te , can arise no 
more. O fte n  i t  was d o u b tfu l on w hom  lia b il i ty  
should be charged, o r b y  w ha t evidence the  charge 
of i t  cou ld  be made successfully. W e  can w e ll 
conceive th a t the  undertake rs  m ig h t have found  
d if f ic u lty  in  p ro p e rly  se lecting a de fendant am id  
the  v a ry in g  circum stances w h ich  a ffect the  
d ire c tio n  and m anagem ent o f m erchan t vessels, 
and the p ro o f es tab lish ing  re s p o n s ib ility  m u s t 
o ften  have been ha rd  to  fiu d , and inadequate  to  
sa tis fy  a ju ry .
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I  do n o t kn o w  th e  exact h is to ry  o f th e  
le g is la tio n  ; b u t in  th is  s ta te  o f th in g s  the  
und e rta ke rs  m ay perhaps have reasonably com 
p la ined , th a t  h a v in g  p e rfo rm e d  g re a t p u b lic  ser
v ice  in  fo rm in g  a h a rb o u r, a dock, o r a p ie r, they 
found  them selves unable to  recover fo r  in ju r ie s  
confessedly done to  w o rks  accom plished w ith  
m uch  expense and labou r, and  o f the  u tm o s t im 
po rtance  to  th e  comm erce o f th e  c o u n try . A n d  the 
L e g is la tu re  m ay have fa ir ly  said th a t g rea te r p ro 
te c tio n  was due to  them  th a n  th e y  de rived  fro m  
the  law  w h ich  had g ro w n  up before tha tcom m erce  
and those w o rks  had been created, in v o lv in g  th e  
necessity o f safeguards th e re to fo re  unca lled  fo r 
and u n kn ow n . A c c o rd in g ly  th e y  made the  
ow ner, a person eas ily  and always to  be found, 
“  a n sw erab le ”  as owner, and th e y  dispensed w ith  
th e  p ro o f o f neg ligence, o r  any o th e r p roo f, save 
o f th e  fac t o f in ju r y  b y  th e  vessel, in  a l l  th e  cases 
con tem pla ted  b y  the  A c t.  T h is  was a g re a t 
change, and a g rea t a d d it io n  to  any se cu rity  w h ich  
th e  u n dertake rs  enjoyed a t com m on law  ; and i t  
was so, w h e th e r we g ive  the  clauses th e  u n ive rsa l 
fo rce fo r  w h ich  th e  appe llan ts  contend, o r  the  
m ore re s tr ic te d  a p p lica tio n  w h ich , w ith  th e  c o u rt 
o f  A ppea l, I  th in k  y o u r L o rd sh ip s  shou ld  a t tr ib u te  
to  them . A n d  in  a d d itio n  a fu r th e r  m a te r ia l 
advantage, u n kn ow n  to  th e  antecedent law , is 
a ffo rded  to  the  u ndertake rs , w ho are em powered 
t o ‘ “ de ta in  the  vessel o r floa t o f t im b e r  u n t i l  
su ffic ien t se cu rity  has been g iven  fo r  the am o u n t o f 
damage done by th e  same.”

These m ost im p o r ta n t p rov is ions su p p ly  the  
ra ison  d ’être fo r  th e  leg is la tion , w h a te ve r be the  
issue o f th e  con trove rsy  as to  th e  e x te n t o f its  
ac tion  ; and I  th in k  i t  is  va in  to  a llege th a t  we 
cannot suggest fo r  i t  a su ffic ien t m o tive  w ith o u t 
s tra in in g  its  e ffec t to  w o rk  confessed in ju s tice .

I  do no t s tay to  consider the  a rg u m e n t th a t th is  
cons tru c tio n , approved b y  the  C o u rt o f  A ppea l, 
should be re jected  because a floa t o f  t im b e r  is n o t 
usu a lly  “  in  charge ”  o f anyone as a vessel is, and th a t 
P a rlia m e n t cannot, the re fo re , be supposed to  have 
re s tr ic te d  its  v iew  to  cases in  w h ich  th e  in s t ru 
m e n t o f in ju r y  is  de re lic t. The  f ir s t  answ er is 
th a t floa ts may he, and are o ften, “  in  charge ,”  
n o t perhaps of such a “  m aste r ”  as governs a 
vessel, b u t o f o th e r persons such as th e  s ta tu te  
takes care to  m en tion . A n d  n e x t the  s ta tu te  deals 
w ith  the  vessel and th e  floa t o f tim b e r, quoad  the  
“ charge ”  o f  them , p rec ise ly  in  the  same w ay, 
and th e  observations I  have made as to  th e  f ir s t  
w il l ,  i f  th e y  have force, be equa lly  app licab le  to  
th e  second.

M y  reason ing has n o t been p rec ise ly  th a t  of 
th e  C o u rt o f A ppea l, and I  have n o t based i t  
a lto g e th e r upon  th e  le g a l d o c trin e  as to  the  
“  act o f G od.”  T h a t d o c trin e  is founded on the  
v iew , w h ich  comm ends its e lf  a like  to  ecp iity  and 
reason, th a t  l ia b i l i t y  shou ld  n o t be imposed, 
unless in  special c ircum stances, o r w here p u b lic  
in te re s ts  im p e ra tiv e ly  req u ire  i t ,  fo r consequences 
w h ich  are n o t w ro u g h t by hum an w i l l  o r act, and 
fo r  w h ich  no hum an b e in g  is m o ra lly  responsible. 
There  are exceptions to  its  app lica tion , as when 
a man v o lu n ta r ily  con trac ts , w ith  fu l l  o p p o r tu n ity  
o f a n tic ip a tin g  possible resu lts , to  do th a t 
fro m  do ing  w h ic h  he is d isab led b y  in e v ita b le  
acc iden t ; o r w hen, as is said, the  re p a ir in g  o f sea
w a lls  is im p e ra tiv e  b y  p re sc r ip tio n , and is made 
im poss ib le  b y  such acc iden t ; and in  va rious o ther 

cases.

A n d  I  am  no t a t a ll p repared  to  say th a t 
th e  L e g is la tu re  has n o t fu l l  pow er, i f  i t  be no 
m inded , to  declare th a t  a p roceed ing  i t  fo rb ids , or 
a proceeding i t  com m ands, sha ll n o t be ju s tif ie d , 
in  the  com m ission o f th e  one, o r  th e  om ission of 
th e  o ther, because th e  re s u lt was caused by the 
“  act o f G od.”  A  la w  so p ro v id in g  we should be 
bound to  enforce, and i f  in  the  case before us the 
s ta tu te  was u n iv e rs a lly  app licab le , as th e  appe l' 
la n ts  contend, th e  unhappy sh ipow ner m u s t have 
s u b m itte d  to  its  ha rd  in f lic t io n . A s  I  have 
said, I  th in k  th a t i t  is n o t so app licab le, and th a t 
in  these circum stances i t  does no t app ly , and i t  
seems p ro p e r to  suggest th a t we shou ld  no t, upon 
any phraseo logy o f a d o u b tfu l character, o r w ith 
o u t th e  c learest and m ost unequ ivoca l expression 
o f le g is la tiv e  in te n tio n , o r i f  we m ay anywise 
reasonably in te rp re t th a t  in te n tio n  in  another 
sense, assume th a t a m a x im  so ancien t, so w ell- 
established, and so accordant w ith  the  common 
sense o f m a n k in d , has been set a t n o u g h t b y  the 
s ta tu te  before  us.

I n  th e  v ie w  I  have presented to  y o u r  Lordships» 
th e  o n ly  case c ite d  as to u ch in g  th e  presen t (D enn is  
v. Tovell, 2 A sp . M a r. L a w  Cas. 402 n . ; L .  Rep- 8 
Q .B . 1 0 ; 27 L .  T . Rep. N . 8 . 482) has no applica
t io n  to  it .  T he re  the  vessel was n o t de re lic t, and the 
ow ner m ay p ro p e r ly  have been he ld  liab le . Here, 
on the  o th e r hand, in  th e  w ords o f P o llock , B ,, “  ou t 
on th e  h ig h  seas she m e t w ith  ce rta in  r is k s  and 
in ju r ie s , w h ich  com pelled the  crew  to  leave her, 
and she became d e re lic t.”  A n d  in  m y  ju d g m e n t 
she shou ld  be dea lt w ith  as i f  she had been 
abandoned a t th e  A n tip o d e s , and had been p lough 
in g  th e  ocean w ith o u t a crew  fo r  years before she 
was d r iv e n  aga inst th e  p ie r a t Sunderland .

O n the  w hole  I  th in k  th a t  the  ju d g m e n t o f the 
C o u rt o f A p p e a l shou ld  be a ffirm ed, and the 
appeal dism issed.

L o rd  B la c k b u r n .— M y  L o rd s , I  have had very 
g re a t d o u b t and h e s ita tion  in  th is  case, and have, 
w h ile  cons ide ring  i t ,  changed th e  op in ion  I  a6 
f ir s t  he ld .

T he  question  raised depends upon th e  tru e  con
s tru c tio n  o f th ree  sections o f the  H a rb o u rs , Docks, 
and P ie rs  Clauses A c t  1847 (10 V ie t .  c. 27), 
nam ely, sects. 74, 75, and 76. These are pa r6 
o f a set o f clauses ga thered  to g e th e r u n d e r one 
head, v iz ., “ P ro te c tio n  o f th e  H a rb o u r, Dock, 
and P ie r, and th e  vessels ly in g  the re in , fro m  f if0 
and o th e r in ju r y . ”  I  do n o t th in k  any other 
clause in  th e  A c t  th ro w s  l ig h t  on th e  construc tion  
o f those sections, n o r do I  th in k  th a t  the  con
s tru c t io n  p u t upon them  w i l l  have any leg itim a te  
bearing  on th e  co n s tru c tio n  o f sections in  other 
pa rts  o f the  A c t ; th o ug h  no doubt the  principle® 
o f co n s tru c tio n  o f s ta tu te s  la id  dow n by th '9  
H ouse in  th e  presen t case m u s t have an n0 '  
p o rta n t e ffect on those w ho have to  construe that, 
o r an y  o the r, enactm ent.

I t  is o f g re a t im portance  th a t those principle® 
shou ld  be ascertained, and I  sha ll there fo re  state 
as p rec ise ly  as I  can w h a t I  unders tand  fr? ®  
th e  decided cases to  be th e  p rin c ip le s  on w h i°^  
th e  cou rts  o f la w  act in  co n s tru in g  in s tru  
m ents  in  w r i t in g ;  and a s ta tu te  is an ins trum ec 
in  w r it in g .  I n  a ll cases the  o b je c t is  to  se 
w h a t is th e  in te n tio n  expressed by the w or° 
used. B u t,  fro m  the im p erfe c tio n  o f language" 
i t  is  im poss ib le  to  kn o w  w h a t th a t in t  *’n 
is w ith o u t in q u ir in g  fu r th e r ,  and seeing 
th e  c ircum stances w ere  w ith  reference to

wba6
w h id 1
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the  w ords were used, and w h a t was the  ob jec t 
appearing  fro m  those c ircum stances w h ich  the  
person u s in g  th e m  had in  v ie w ; fo r  th e  m ean
in g  o f w ords varies acco rd ing  to  th e  c irc u m 
stances w ith  respect to  w h ich  th e y  were used. I  
do n o t know  th a t I  can m ake m y m ean ing  p la ine r 
th a n  b y  re fe r r in g  to  the  old ru les  o f p lead ing  as 
to  innuendoes in  cases o f de fam ation . Those ru les, 
th o u g h  h ig h ly  technical, were v e ry  lo g ica l. N o  
innuendo cou ld  en la rge  th e  sense o f the w ords 
beyond th a t w h ich  th e y  p r im a  facie  bore, unless 
i t  was supported b y  an inducem ent, o r p re lim in a ry  
ave rm e n t o f facts, and an ave rm e n t th a t  the  lib e l 
was pub lished , o r  th e  w ords spoken, o f and con
ce rn in g  those facts, and o f and concern ing  the  
p la in t i f f  as connected w ith  those facts. I f  these 
p re lim in a ry  averm ents were p roved , w ords w h ich  
p r im a  fa c ie  bore a v e ry  inn o ce n t m ean ing  m ig h t 
convey a v e ry  in ju r io u s  one, and i t  was fo r  the 
c o u rt to  say w he ther, when used o f  and concern ing  
the inducem ent, they  bore the m ean ing  im p u te d  by 
th e  in n u e n d o : (see the  note to  G ra ft  v. Boite, 1 
W il l .  Saund. 246.) The  L e g is la tu re  has rendered i t  
no lo n g e r necessary to  set ou t in  th e  record the 
facts and th e  co lloqu ium  necessary to  su p p o rt an 
innuendo , th e y  are now  o n ly  m a tte rs  o f p ro o f on 
the  t r ia l ,  b u t the  p rin c ip le  rem ains.

I n  c o n s tru in g  w r it te n  in s tru m e n ts , I  th in k  th e  
same p r in c ip le  applies. I n  the  case o f w ills  the  
te s ta to r is  speaking o f and concern ing  a ll h is a ffa irs ; 
and the re fo re  evidence is adm issib le  to  show a ll th a t 
he knew , and th e  co u rt has to  say w h a t is the 
in te n tio n  in d ica te d  b y  th e  words, when used w ith  
reference to  those e x tr in s ic  fa c ts ; fo r  the  same 
Words used in  tw o  w ills  m ay express one in te n tio n  
when used w ith  reference to  th e  state o f one tes
ta to r ’s a ffa irs  and fa m ily , and q u ite  a d iffe re n t 
one w hen used w ith  reference to  the  state o f the 
o th e r te s ta to r’s a ffa irs  and fa m ily .

I n  th e  case o f a con trac t the tw o  parties  are 
speaking  o f ce rta in  th in g s  o n ly , and the re fo re  the  
adm issible evidence is  l im ite d  to  those c irc u m 
stances o f and concern ing  w h ich  th e y  used those 
Words : (See Grave  v . Legg, 9 E x . 709.) I n  n e ith e r 
case does the  co u rt m ake a w i l l  o r a con trac t such 
as i t  th in k s  the  te s ta to r o r th e  pa rties  w ished to 
m ake, b u t declares w h a t the  in te n tio n  in d ica te d  by 
the w ords used u n d e r such circum stances re a lly  is.

A n d  th is  as app lied to  the  co n s tru c tio n  o f 
s ta tu tes  is no new doctrine . A s  lo n g  ago as 
R eydon ’s case (3 Eep. 7) L o rd  Coke says th a t i t  was 
re so lve d : “  T h a t fo r  th e  sure and tru e  in te rp re 
ta tio n  o f a ll sta tu tes in  genera l, be th e y  penal o r 
benefic ia l, re s tr ic t iv e  o r e n la rg in g  o f the  comm on 
law, fo u r  th in g s  are to  be d iscerned and con
sidered : F irs t ,  W h a t was th e  comm on law  before 
the A c t  ? Secondly, W h a t was the  m isch ie f and 
defect fo r  w h ich  th e  com m on la w  d id  n o t p rov ide  P 
th ir d ly ,  W h a t rem edy the  P a rlia m en t ha th  re 
solved and appointed to  cure  the disease of the  
C om m onw ealth  P and fo u r th ly .  The  tru e  reason 
? f the  re m e d y ; and then  the  office o f a l l  th e  
judges is  a lways to  m ake such c o n s tru c tio n  as 
shall suppress the  m isch ie f, and advance the  
rem edy.”  B u t i t  is to  be borne in  m in d  th a t the 
office of the  judges  is  no t to  leg is la te , b u t to  
declare the  expressed in te n tio n  o f the  L e g is la tu re , 
even i f  th a t in te n tio n  appears to  the  c o u rt in 
jud ic ious  ; and I  be lieve th a t i t  is n o t d ispu ted  
th a t w h a t L o rd  W ensleydale used to  ca ll “  the  
Rolden r u le ”  is r ig h t ,  v iz ., th a t we are to  take  
the w hole  s ta tu te  toge the r, and construe i t  a lto - 1

ge the r, g iv in g  th e  w ords th e ir  o rd in a ry  s ig n if i
ca tion, unless w hen so app lied  th e y  produce an 
incons is tency, or an a b s u rd ity  o r inconvenience so 
g rea t as to  convince th e  co u rt th a t the  in te n tio n  
cou ld  n o t have been to  use them  in  th e ir  o rd in a ry  
s ign ifica tion , and to  ju s t i fy  the  c o u rt in  p u t t in g  
on them  some o th e r s ig n ific a tio n  w h ich , th o u g h  
less p roper, is one w h ich  the  c o u rt th in k s  th e  
w ords w i l l  bear. I n  A llgood  v. B lake  (L . Eep. 
8 E x . 160 ; 29 L . T . Eep. N . S. 331), in  th e  ju d g 
m en t o f th e  E xchequer Cham ber as to  the  con
s tru c tio n  o f a w il l ,  i t  is s a id : “  T he  g re a t d if f ic u lty  
in  a ll cases is in  a p p ly in g  these ru les  to  the  pa r
t ic u la r  case ; fo r  to  one m in d  i t  m ay  appear th a t 
an effect produced b y  co n s tru in g  the  w ords 
l i te ra l ly  is so inco n s is te n t w ith  th e  re s t o f the  
w il l ,  o r produces so absurd  a re s u lt, o r incon 
venience so great, as to  ju s t i fy  the  co u rt in  
p u t t in g  on them  another s ig n ifica tio n , w h ich  to  
th a t m in d  seems a n o t im p ro p e r s ig n ifica tio n  o f 
th e  w o rd s ; w h ile  to  ano the r m in d  th e  e ffect p ro 
duced m ay appear n o t so incons is ten t, absurd, o r 
inconven ien t, as to  ju s t i f y  p u t t in g  any o the r 
s ig n ifica tio n  on th e  w ords th a n  th e ir  p ro p e r one, 
and th e  proposed s ig n ific a tio n  m ay appear a 
v io le n t cons truc tion . W e  apprehend th a t no 
precise lin e  can be d raw n, b u t th a t the  co u rt m ust 
in  each case a pp ly  th e  a d m itte d  ru les  to  the case 
in  hand, n o t d e v ia tin g  fro m  th e  lite ra l sense o f 
th e  words w ith o u t su ffic ie n t reason, o r m ore  than  
is  ju s tif ie d , y e t n o t adhering  s la v ish ly  to  them  
when to  do so w ou ld  obv ious ly  defeat th e  in te n 
t io n  w h ich  m ay be collected fro m  the whole w il l . ”  
I  th in k  th is  is  app licab le  m uta tis  m u tand is , to  
the  co n s tru c tio n  of s ta tu tes as m uch as o f w ills , 
and I  th in k  i t  is correct.

I n  lo ca l and personal A c ts  the re  was found to  be 
g re a t inconvenience fro m  the  clauses be ing  fram ed 
accord ing  to  the v iew s o f the  p ro m o te r’s counsel, 
and, consequently, be ing  v e ry  d iffe re n tly  w o rde d : 
and to  rem edy th is  a p ractice  arose o f o b lig in g  the 
p rom oters to  su b m it th e ir  B il ls  to  the  re v is io n  of 
th e  cha irm an  o f com m ittees, w ho req u ire  them  
to  m ake th e ir  clauses in  th e  fo rm  he had approved 
of, un less some good reason was shown fo r  
d e v ia tin g  fro m  it .  These fo rm s o f clauses were 
w e ll know n , and from  th e  name o f th e  noble lo rd  
who had o rig ina te d  them , were called L o rd  
S ha ftesbury ’s clauses. The research w h ich  m y  
nob le  and learned fr ie n d  opposite  (L o rd  Gordon) 
has m ade, shows th a t in  the  H a rb o u r A c ts  
passed in  1846, the  com m on fo rm  o f th e  clause 
used was in  th e  w ords of w h a t is  now  sect. 
74 of th e  H a rbo u rs , D ocks, and P ie rs  Clauses 
A c t  1846, bu t, except in  one instance, w ith o u t 
a p rov iso  s im ila r  to  th a t a t the  end o f i t .  
T h a t shows w ha t th e  fram e of th e  section 
w ou ld  have led one to  guess— th a t th e  p rov iso  
was an a fte rth o u g h t, added to  th e  enactm ent 
a fte r  i t  had been adopted. The  pream ble o f 
the  H a rbou rs , D ocks, and P ie rs  Clauses A c t  
declares th a t i t  is passed fo r the  purpose o f com 
p r is in g  in  one A c t  the  clauses usu a lly  conta ined in  
ha rbou r and p ie r A c ts  fo r  th e  purpose o f a vo id in g  
p ro lix ity ,  and p ro d u c in g  u n ifo rm ity . A n d  the  
clause in  question  is  one o f a series fo r th e  “  p ro 
te c tio n  o f the  ha rbou r, docks, and p ie r, and the 
vessels ly in g  th e re in  fro m  fire  o r o th e r in ju r y . ”

The f ir s t  in q u iry  fo r  y o u r  L o rd sh ip s  is, are we 
ju s tif ie d  in  p u t t in g  a d iffe re n t co n s tru c tio n  on 
the  w ords of an A c t  passed a t th e  instance of 
p a rt ic u la r  p rom oters, fro m  th a t w h ic h  w ou ld  b r
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p u t on s im ila r  w ords in  a genera l A c t  ? T o  some 
e x te n t I  th in k  we are. I f  in  a loca l and persona l 
A c t  we found  w ords th a t seemed to  express an 
in te n tio n  to  enact so m e th in g  q u ite  unconnected 
w ith  th e  purpose o f th e  p rom oters, and w h ich  th e  
com m ittee  w ou ld  no t, i f  th e y  d id  th e ir  d u ty , have 
a llow ed to  bo in tro d u ce d  in to  such an A c t,  I  th in k  
th e  judges  w ou ld  be ju s t if ie d  in  p u t t in g  a lm ost 
any co n s tru c tio n  on th e  w ords th a t w ou ld  p reven t 
th e m  from  h a v in g  th a t  e ffect. B u t  I  do n o t th in k  
i t  im possib le  th a t  th e  L e g is la tu re  can have in 
tended in  such an act to  create a new  l ia b i l i t y  to  
damages u n kn o w n  to  com m on law . The  crea tion  
o f such a l ia b i l i t y  w ou ld  be in  d ire c t fu rthe rance  
o f th e  declared ob ject o f th e  enactm ent— the  p ro 
te c tio n  o f  the  p ie rs fro m  in ju ry .  A n d  in  every 
cons truc tion  o f  th e  enactm ent in  question  w h ich  
I  have heard  suggested, th e  L e g is la tu re  does im 
pose on the  owners a l ia b i l i t y  fo r  damages 
occasioned b y  persons fo r  w hom  th e y  w ou ld  n o t 
be lia b le  a t comm on law . A t  presen t I  cannot 
see m y  w ay to  l im it in g  th e  w ords in  th is  A c t  
m ore than  in  a genera l A c t ; b u t  I  th in k  th a t 
n e ith e r in  a genera l A c t  n o r in  a special A c t  
cou ld  th e  L e g is la tu re  have m eant to  s h ift the  
bu rden  o f  a m is fo rtu n e  b e fa llin g  th e  ow ner o f a 
p ie r from  th e  ow ner o f th e  p ie r, w ho a t com m on 
la w  w ou ld  bear i t ,  to  th e  ow ner o f a sh ip  w h o lly  
free  fro m  blam e, and in vo lve d  w ith o u t fa u lt  o f 
h is  in  a com m on m is fo rtu n e . I t  m ay have been 
said, b u t  i t  can h a rd ly  have been in te n de d  to  be 
said.

T he  com m on la w  is, I  th in k ,  as fo llo w s : P ro 
p e rty  a d jo in in g  a spo t in  w h ic h  th e  p u b lic  have 
a r ig h t  to  c a rry  on tra ff ic  is  lia b le  to  be in 
ju re d  b y  th a t  tra ffic . I n  th is  respect, th e re  is no 
d iffe rence  between a shop the  ra i lin g s  o r w indow s 
o f w h ich  m ay be b roken  b y  a ca rriage  on th e  
road, and a p ie r  a d jo in in g  a ha rbou r, o r a n a v ig 
able r iv e r ,  o r th e  sea, w h ich  is lia b le  to  be in 
ju re d  b y  a Bhip. I n  e ith e r case the  ow ner o f the  
in ju re d  p ro p e rty  m u s t bear h is  ow n loss, unless 
he can establish  th a t some o th e r person is  liab le  
to  m ake i t  good ; and he does n o t establish th is  
aga inst a person m ere ly  by  show ing  th a t  he is 
ow ner o f th e  ca rriage  o r sh ip  w h ich  d id  the m is 
chief, fo r  th a t ow ner in cu rs  no l ia b i l i t y  m ere ly  as 
o w n e r; b u t he does es tab lish  such a l ia b i l i t y  
aga inst any person w ho e ith e r w il fu l ly  d id  the  
damage, o r  neglected th a t  d u ty  w h ich  th e  la w  
casts upon those in  charge o f a carriage  on land, 
and a sh ip , o r a flo a t o f tim b e r, on w ate r, to  take 
reasonable care, and use reasonable s k il l  to  p re 
v e n t i t  fro m  do ing  in ju ry ,  and th a t th is  neg lect 
caused th e  dam age ; and i f  he can p rove  th a t the 
person w ho has been g u i l ty  o f th is  neg ligence  
stood in  th e  re la tio n  o f se rvan t to  ano ther, and 
th a t  th e  neg ligence was in  the  course o f h is 
em ploym ent, he establishes a l ia b i l i t y  aga inst th e  
m aste r also.

I n  the  g re a t m a jo r ity  o f cases th e  servan t 
a c tu a lly  g u ilty  o f th e  neg ligence is  poor, and 
unable  to  m ake good the  damage i f  i t  is con
siderable, and the m aster is  a t least co m p a ra tive ly  
r ich , and consequently  i t  is  g e n e ra lly  b e tte r  to  f ix  
the  m aster w ith  l ia b i l i t y ; b u t  there  is also concu r
re n t l ia b i l i t y  in  the  servan t, w ho is  no t d ischarged 
from  l ia b i l i t y  because h is  m aste r also is liab le . 
A n d  in  a ve ry  la rg e  n um ber o f cases th e  ow ner of 
the  ca rriage , o r  sh ip , o r floa t o f t im b e r  is, o r  a t 
L a s t  is  supposed to  be, the  m aste r o f those w ho 
were n e g lig e n t, and consequently th e  action  is

m os t fre q u e n tly  b ro u g h t aga inst the  ow ner, and 
is  v e ry  o fte n  successful. B u t  the  p la in t if f  suc
ceeds, n o t because th e  defendant is  ow ne r o f the 
ca rriage , o r  sh ip , o r flo a t o f  tim b e r, b u t because 
those w ho w ere g u i l ty  o f th e  neg ligence  were his 
servants.

I  have  sta ted  th e  la w  w ith  p a rt ic u la r ity ,  be
cause I  th in k  i t  im p o r ta n t to  have i t  c lea rly  
be fore  us. W h a t I  have Baid is  re a lly  a state
m e n t o f th e  law  as la id  dow n b y  P arke , B. 
in  d e liv e r in g  th e  ju d g m e n t o f the  E xchequer in  
Q uarm an  v . B u rn e tt  (6 M . &  W . 499), where the 
p la in t i f f  was nonsu ited  because th e  defendants, 
th o u g h  owners o f th e  carriage , and a c tu a lly  
seated in  i t  a t th e  tim e  o f th e  accident, were not 
th e  m istresses o f th e  coachman whose neg ligence 
caused the  accident.

I  have a lready said th a t  in  th e  o rd in a ry  course 
o f th in g s  those em ployed about a sh ip  are the 
servan ts  o f th e  owners, and  in  H ibbs  v . Boss (15 
L .  T . Rep. H . S. 6 7 ; L .  Rep. 1 Q. B . 534; 2 M ar. 
L a w  Cas. O. S. 297) th e  m a jo r ity  o f th e  C o u rt of 
Queen’s B ench  th o u g h t th is  was so m uch  the case 
th a t p ro o f o f ow nersh ip  in  the  de fendant -w asprinM  
fa c ie  evidence th a t  th e y  were h is  servants, ca lling  
on h im  to  p rove  an exceptiona l s ta te  o f th in g s  in  
w h ich  th e y  were n o t h is  servants. A  case ve ry  
l ik e ly  to  occur in  a h a rb o u r in  w h ich  th is  w ou ld  
be d isp roved  w ou ld  be w here th e  sh ip  was p u t in  
th e  hands o f a s h ip w r ig h t to  he repa ired , and the 
s h ip w r ig h t ’s servan ts  in  m o v in g  h e r in to  » 
g ra v in g  d ock  n e g lig e n tly  d id  m isch ie f. The 
ow ne r w ou ld  n o t th e re  be lia b le  a t com m on law. 
W h e re  the  ow ner o f a sh ip  is com pelled to  take  a 
p ilo t  on board, th a t  p ilo t is n o t th e  se rvan t of the 
ow ner, and he is  n o t lia b le  fo r  th e  neg ligence of 
th a t p i lo t ; b u t th e  cap ta in  and crew  rem a in  his 
servants, and he is  lia b le  fo r  th e ir  negligence 
th o u g h  a p ilo t  is  on board . W he re  no one is  to 
b lam e— as w here  th e  damage is  occasioned by 
in e v ita b le  acc iden t— th e  loss, a t com m on law, was 
borne by th e  ow ner o f the  p ro p e rty  in ju re d . A nd  
la s tly , the  person in ju re d  has a t com m on law  no 
lie n  on the  sh ip , b u t  o n ly  a r ig h t  o f ac tion  against 
th e  person to  b lam e, and also, i f  he was a 
servant, aga inst h is  em ployer.

R ead ing  th e  w ords  o f th e  enactm ent, and bearing 
in  m in d  w h a t was the  sta te  of the  la w  a t the tim e 
w hen  i t  was passed, i t  seems to  me th a t th e  ob jec t ot 
th e  L e g is la tu re  was to  g iv e  th e  owners o fharbours, 
docks, and piers, m ore  p ro te c tio n  than  th e y  bad- 
I t  seems to  have occurred  to  those w ho fram ed 
th e  s ta tu te , th a t in  m ost cases w here an accident 
occurs i t  is fro m  th e  fa u lt  o f those w ho were 
m anag ing  the  sh ip , and  in  m ost cases those arc 
th e  servan ts o f th e  owners, b u t  th a t  these were 
m atte rs  w h ic h  in  e ve ry  case m u s t be proved, and 
th a t consequently  the re  was a g re a t deal o f lb 1' 
g a tio n  in c u rre d  before th e  ow ner, th o u g h  he 
re a lly  was liab le , cou ld  be fixe d ; and  w ith  a view 
to  m eet th is  the  rem edy proposed was th a t the 
owner, w ho was genera lly  re a lly  liab le , th o ug h  lC 
was d if f ic u lt  and expensive to  p rove  i t ,  should b® 
lia b le  w ith o u t p roo f e ith e r th a t  the re  was neg l1' 
gence, o r th a t  th e  person g u ilty  o f neg lect w aa 
th e  ow ner’s se rvan t, o r  p ro v in g  how  th e  miscbie 
h a p pe n e d ; and th is  is  expressed b y  saying  tba 
the  owners “  sha ll be answerable fo r any damag® 
done b y  th e  vessel, o r  by  any person employ® 
about th e  same,”  to  th e  ha rbou r. I t  seems to 
have been suggested th a t w here a com pulsory 
p ilo t was on board th e  m isch ie f m ig h t v e ry  we1
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be b y  h is  fa u lt ,  and th e  p re s u m p tio n  on w h ich  
th e y  acted— th a t m isch ie f gen era lly  was due to  the 
fa u lt  o f th e  ow ner’s se rvan ts— d id  n o t arise. T h is  
case, the re fo re , was by th e  p ro v iso  taken  o u t of 
th e  enactm ent, and res to red  to  com m on law . A s  
to  th e  possib le case o f  the  m is c h ie f be ing  oc
casioned by  the  servan ts o f a s h ip w r ig h t,  o r 
some o th e r su b s tan tia l person , i t  seems to  
have been th o u g h t enough to  g ive  th e  
ow ner th e  rem edy ove r p ro v id e d  b y  sect. 76. 
A s  to  th e  cases in  w h ich  th e  fa u lt  was 
th a t  o f some person  n o t able to  m ake 
com pensation, fo r  w hom  th e  sh ipow ne r was 
n o t at com m on la w  responsib le , i t  m ay have 
been th o u g h t th a t  th e  cases w o u ld  occur so 
seldom , o r  w hen th e y  occu rred  w o u ld  p ro b a b ly  be 
o f such sm a ll am ount, th a t  th e  s h if t in g  o f  th e  
loss fro m  the  o w n e r o f th e  p ro p e r ty  to  the  ow ner 
o f th e  sh ip  was n o t too  h ig h  a p rice  to  pay fo r  th e  
sa v in g  o f l it ig a t io n  and expense. T he  cases o f  a 
com m on m is fo r tu n e  b e fa llin g  b o th  sh ip  and p ie r  
w ith o u t fa u lt  o f  e ith e r  seems n o t to  have been 
th o u g h t of. A t  a l l  events, no exem ption  o r 
p ro v iso  to  ta ke  these cases o u t o f th e  genera l 
enactm en t is  g ive n  in  express words.

O n rea d in g  th e  w ords o f th e  enactm ent, I  
am  b ro u g h t to  the  conclusion th a t  such was 
th e  scheme o f le g is la tio n  adopted b y  P a r lia 
m e n t ; th e  m isch ie f be ing  th e  expense o f l i t i 
g a tio n , th e  rem edy th a t th e  owners shou ld  
be lia b le  w ith o u t p ro o f o f how  the  accident 
occnrred. A n d  i f  i t  had  been confined to  cases 
in  w h ich  the  damages were u n d e r 501., and m ig h t 
be recovered be fore  tw o  ju s tice s  u n d e r sect. 75, 
I  th in k  i t  w ou ld  be a scheme o f le g is la tio n  aga inst 
w h ich  no ve ry  serious o b jec tion  cou ld  be raised. 
D ennis  v. Tove ll (L . Rep. 8 Q. B . 10; 27 L .  T . Rep. 
N .S .4 8 2 ) was a case u n d e r 501. ra ised  in  the  C o u n ty  
C o u rt, and b ro u g h t by  appeal be fore  the  C o u rt o f 
Queen’s Bench. W ith o u t  bes tow ing  so m uch 
cons ide ra tion  on th e  case as I  have now  done, I  
jo in e d  in  th e  ju d g m e n t o f th e  co u rt, w h ich  I  have 
fo r  a lo n g  tim e  th o u g h t r ig h t ,  and now  d issen t 
fro m  w ith  g re a t d o u b t and h e s ita tion . I t  is  im 
possible, however, to  p u t  any l im it  on th e  a m oun t. 
The sh ipow ner, i f  lia b le  a t a ll u nder th is  s ta tu te , 
is  p e rso n a lly  liab le  to  h is  las t fa r th in g  fo r  the  
w ho le  damage, how ever g rea t and  how ever sm a ll 
m ay be the  value o f h is  sh ip . I n  the  present 
case the  am oun t is  2825J., and i f  th e  s ta tu te  
tran s fe rs  th e  l ia b il i ty  fo r  so la rge  a sum  fro m  th e  
p la in t if fs  to  the  defendants, w ho havedone n o th in g  
w ro n g , the re  is  no d o u b t i t  is  a h a rd  case on th e  
defendants. T he re  is a lega l p ro ve rb  th a t  hard  
cases m ake bad la w ; b u t I  th in k  there  is t r u th  in  
the  r e to r t  th a t  i t  is  a bad la w  w h ich  makes hard  
cases. A n d  I  th in k  th a t before dec id in g  th a t the 
co n s tru c tio n  o f th e  s ta tu te  is  such as to  m ake 
th is  ha rdsh ip , w e o u g h t to  be sure th a t  such is  
th e  co n s tru c tio n  ; m ore  especia lly when th e  h a rd 
sh ip  a ffects n o t o n ly  one in d iv id u a l, b u t a w hole  
class.

I  have the re fo re  exam ined th e  reasons g iven  
b y  th e  va riou s  ju d g e s  in  the  C o u rt o f A ppea l, 
W ith  a w ish  to  fin d  th a t  some o f  them  w ou ld  
] n m y  m in d  ju s t i fy  th e  conclus ion to  w h ich  th e y  
have come in  fa v o u r o f th e  de fendants. A n d  
I  have t r ie d  to  f in d  some g ro u n d  w h ich  had 
escaped th e ir  no tice  in  w h ich  I  cou ld  advise y o u r 
L o rd s h ip s  to  up h o ld  th a t  decision, b u t fo r  a long  
t im e  w ith o u t  success.

I t  is q u ite  tru e  th a t  w here  a d u ty  is im posed 
V o i ,  I I I . ,  N . S.

b y  la w , i f  th e  pe rfo rm ance  o f  the  d u ty  is re n 
dered im poss ib le  b y  the “  ac t o f  God, o r the 
K in g ’s enemies,”  th e  non-pe rfo rm ance  o f th e  d u ty  
is excused. P a ra d in e  v . Jane  (A lle y n  27), w h ich  
is  th e  case gen era lly  c ite d  fo r  th a t  p o s itio n , is  one 
in  w h ich  th e  p o in t d id  n o t arise. T h a t case was 
one in  w h ich  i t  was a tte m p te d  to  a rgue  th a t  tho  
d u ty  im posed b y  th e  con tra c t to  pa y  re n t was 
su b je c t to  a co n d itio n  th a t  th e  te n a n t was n o t 
ev ic ted  b y  tb e  “  act o f God,”  o r o th e r  v is  m a jo r, 
and tho  re a lly  im p o r ta n t p a rt o f the decis ion is, 
th a t  w here  a co n tra c t is made w h ich  does n o t 
e ith e r exp ress ly  o r im p lic it ly  except th e  “  act o f 
G od,”  th e  cou rts  cou ld  n o t in tro d u ce  th a t  excep
tio n  b y  in te n d m e n t o f la w ; and th a t m akes 
s tro n g ly  aga ins t the  suppos ition  th a t  in  con
s tru in g  a s ta tu te  w here the  L e g is la tu re  m ig h t 
have expressed, b u t d id  n o t express, such an 
excep tion , th e  c o u rt shou ld  in tro d u ce  i t .  A n d  
the re  is  no case c ited , and, as fa r as I  can fin d , no 
case ex is ts  in  w h ich  such a d o c trin e  is  la id  down. 
I n  Latless  v. Holm es  (4 T . Rep. 660), w here an 
A c t,  w h ich  rece ived th e  R oya l assent in  M ay , b y  
f ic t io n  o f la w  re la ted  back to  th e  f ir s t  day o f the  
session in  O ctober, i t  was he ld  to  a p p ly  to  a tra n s 
action  o ccu rr in g  between O ctober and  M ay. T h is  
was c o n tra ry  to  tw o  lega l m ax im s— th a t a f ic t io n  o f 
la w  shou ld  neve r be used to  w o rk  in ju s tice , and 
th a t  the  law  com pels no one to  do an im p o s s ib ility ; 
b u t  th e  w o rds  o f the  enactm ent w ere too p la in , 
and  th e  c o u rt was ob liged  to  w o rk  n o t o n ly  g rea t 
ha rdsh ip , b u t, in  th e  p a rt ic u la r  case, g re a t in ju s 
tice . A n d  in  th e  presen t case, i f  the  ob jec t o f th e  
s ta tu te  be, as P o llo ck , B . says, and as I  t h in k  i t  is , 
w ith  a v iew  to  avo id  expense and delay, th a t  the  
ow ners o f the docks are n o t to  be p u t to  the  p ro o f 
o f  negligence, o r to  th e  p ro o f o f how  the  in q u iry  
was occasioned; th a t  ob jec t w ou ld  be, to  some 
e x te n t, less e ffec tua lly  ca rrie d  o u t b y  im p o r t in g  
such an exception, w h ich  is c e rta in ly  n o t expressed 
in  term s.

S t i l l  the re  rem a ins th e  question  w h e th e r 
th e  ha rdsh ip  p roduced, and the  in ju s tic e  w orked , 
is so g re a t as to  ju s t ify  th e  c o u rt in  p u t t in g  
any m ean ing  on th e  w ords, w h ich  th e y  
w i l l  bear in  o rd e r to  avo id  i t .  B o th  M e llis h , 
L .J ., and, as I  unders tand  h im , th e  L o rd  
C hance llo r, have th o u g h t th a t  th e  w ords  m ay be 
construed  so as to  m ake th e  ow ner o f the  sh ip  
answerable o n ly  fo r  damages occasioned b y  the  act 
o f m an, damages fo r  w h ich  someone is  answerable 
a t com m on law.

I  have a lready sa id  th a t the  question  w h e th e r 
w ords can bear a secondary sense d iffe re n t 
fro m  th e  usua l one, is  one on w h ic h  d iffe re n t 
m in ds  d iffe r. I n  the  p resen t cases I  feel no 
d o u b t th a t the  h a rd sh ip  is g re a t enough to  
ju s t i fy  p u t t in g  a considerab le  s tra in  on th e  w ords 
to  avo id  i t ; fo r  I  fee l ce rta in  th a t i f  th e  enact
m e n t has th e  e ffec t o f s h ift in g  th e  b u rth e n  o f a 
m is fo rtu n e  to  th e  p ie rs  fro m  the  owners o f tbe  
p ro p e rty , w ho a t com m on la w  w ou ld  have borne 
i t ,  to  thq  ow ners o f the  sh ip , w ho  are free fro m  a ll 
b lame, i t  is  an unforeseen consequence o f th e  
w ords used, w h ich  words, i f  th e  consequence had 
been foreseen, w ou ld  n o t have been used in  the 
enactm ent.

I  cannot see a n y th in g  in  th e  language o f the  
A c t  to  ju s t i fy  w h a t was th e  o p in io n  o f some o f 
th e  Judges of A ppea l, and is , I  th in k ,  adopted  
b y  L o rd  O ’H agan , th a t i t  is confined to  cases in  
w h ic h  someone is  in  charge o f the  sh ip , even i f

2 M
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th a t  exception cou ld  save the  defendants, w h ic h  I  
do n o t th in k  i t  w ou ld . T he  defendants were b y  
th e ir  se rvan ts  in  possession o f  th e  sh ip  w hen i t  
d rove  on th e  bank. I t  d id  n o t s tr ik e  th e  p ie r t i l l  
th e  r is in g  tid e  floa ted  i t  in . b u t i t  was a ll one 
tra n s a c t io n ; and  w hen i t  s tru c k  the p ie r i t  was 
s t i l l  a sh ip , and th e  defendants were s t i l l  i ts  
owners. I t  is n o t necessary to  in q u ire  when and 
u n d e r w h a t c ircum stances th a t  w h ich  was once a 
sh ip  becomes a m ere congeries o f p lanks  to  w h ich  
th e  s ta tu te  w o u ld  n o t a p p ly , fu r th e r  th a n  to  say 
th is  sh ip  cannot be trea ted  as h a v in g  become 
sucb, no r was i t  in  m y  o p in io n  in  any sense a 
de re lic t.

A f te r  m uch  h e s ita tio n  and  d oub t I  am  n o t 
prepared to  say th a t th is  ju d g m e n t shou ld  be 
reversed. I  am  n o t prepared to  say th a t the  
w ords “  damage done b y  th e  sh ip ,”  as used in  
th is  enactm ent, necessarily  in c lu d e  a ll expenses 
occasioned b y  m is fo rtu n e  in  w h ich  the  sh ip  was 
in v o lv e d  in  com m on w ith  the  p iers. M e llish , L .  J. 
( fo r  whose ju d g m e n t I  have a lways had a degree 
o f  venera tion , w h ic h  h is  lam ented  death  p e rm its  
rue to  express m ore  fu l ly  th a n  I  shou ld  th in k  
seem ly i f  he s t i l l  lived ) seems to  have th o u g h t 
th a t  these w ords m ig h t bear th e  m ore re 
s tr ic te d  sense o f in ju r ia  cum  dam no. The 
declared o b je c t o f th e  enactm ent is th e  p ro 
te c tio n  o f the  p ie rs , &e., fro m  “ in ju r y , ”  w h ich  
renders  th is  co n s tru c tio n  a l i t t le  less v io le n t 
than  i f  th e  ob jec t had been expressed to  be to  
p ro te c t th e  h a rb o u r a u th o rit ie s  fro m  “  loss.”  I f  
th e y  can bear th a t sense we o u g h t to  construe  them  
s o ; and th o u g h  I  have had, and have, g re a t 
donb t w h e th e r th is  is n o t too v io le n t a co n s tru c 
tio n , I  am  n o t prepared to  reverse the  ju d g m e n t 
based on i t ; and consequently  I  agree th a t  the 
appeal Bhould be dism issed w ith  costs.

L o rd  G o r d o n .— M y  L o rd s , th e  op in io n  w h ich  I  
have fo rm ed  in  th is  case d iffe rs  fro m  th a t  at 
w h ic h  the  m a jo r ity  o f y o u r L o rd sh ip s , and the  
L o rd  Justices o f A p p e a l have a rrive d . I  in c lin e  
to  th e  op in io n  of th e  C o u rt o f Queen’s Bench. 
H a v in g  re g a rd  to  th e  g rea t w e ig h t due to  the  
op in ions  w h ich  have been expressed by yo u r 
L o rd s h ip , and also to  th e  g rea t w e igh t due to  the 
op in ions o f th e  L o rd s  Justices o f A p p e a l, bo th  in  
th e ir  co lle c tive  and in  th e ir  in d iv id u a l capacity, I  
fee l g re a t d is tru s t  in  m y  ow n op in ion . B u t  I  
have considered the  case w ith  g re a t anx ie ty , n o t 
o n ly  in  consequence o f the v iew s en te rta ined  by 
y o u r  L o rd sh ip s , b u t also in  consequence o f th e  
case in v o lv in g  th e  cons tru c tio n  to  be p u t  upon a 
section o f an A c t  o f P a r lia m e n t— a m a tte r  w h ich  
i t  is  o f im portance  shou ld  n o t be su b je c t to  con
f l ic t in g  v iew s, founded  upon  supposed expediency; 
and  I  feel th a t i t  is m y  d u ty  to  exp la in  m ore fu lly  
th a n  I  shou ld  o therw ise  do the  g rounds upon 
w h ic h  I  ve n tu re  to  d issent fro m  th e  op in ions 
w h ich  have been expressed b y  y o u r  Lo rd sh ip s , 
a lth o ug h  I  am  aware th a t  m y d o in g  so w i l l  have 
no  p ra c tica l e ffec t upon the  decis ion o f  th is  case.

T he  question  relates to  th e  app lica tio n  o f the  
p rov is ions  o f an A c t  passed fo r  conso lida ting  
ce rta in  p ro v is ions  u s u a lly  con ta ined  in  special 
A c ts  a u th o r is in g  the  m a k in g  and im p ro v in g  o f 
ha rbours , docks, and p ie rs . I t  is a B r it is h  
s ta tu te , app licab le  to  S co tland  as w e ll as E n g la n d , 
and its  p rov is ions  are o f m uch  im portance . The 
question  in  th is  appeal arises o u t o f  th e  lead ing 
enactm en t o f th e  7 th  section, w h ich  p rov ides 
[H is  L o rd s h ip  here read th e  section, as set ou t

above, and co n tinued  :]  T he  enactm ent is  genera l 
and express th a t  th e  ow ner o f every  vessel 
causing damage to  harbours, &c., sha ll be answer- 
able fo r  such damage, except in  th e  s ing le  case 
w here th e  vessel is  in  charge o f a p i lo t ;  and the  
question  w h ic h  y o u r  L o rd sh ip s  have to  consider 
is  w h e th e r the  w ords o f th e  section are to  be read 
and app lied  in  th e ir  o rd in a ry  com m on sense 
m ean ing , o r  w h e th e r the re  is to  be im p o rte d  
in to  th e  s ta tu te  ano the r excep tion  th a n  the 
express excep tion  i t  contains, re lie v in g  th e  owner 
o f a sh ip  w h ich  a t the  t im e  the  damage occurred 
was in  charge o f a d u ly  licensed p ilo t, an excep
tio n , v iz ., fro m  l ia b i l i t y  in  cases where the 
damage was caused b y  th e  vessel th ro u g h  the  
“  ac t o f G od,”  o r, as i t  is  som etim es expressed, 
v is  m a jo r.

I t  m ay be m en tioned  th a t  th is  section was 
th e  su b je c t o f  considera tion  in  the  case o f 
D enn is  v, T ove ll (u b i sup.). T h a t case, hav ing  
in vo lve d  a sum  u n d e r 501., was decided in  the 
C o u n ty  C ou rt, b u t was ta ke n  on appeal before the 
C o u rt o f Queen’s Bench w ho  dism issed the 
appeal. T h a t p rev ious decision o f th e  Queen’s 
Bench p reven ted  th a t  c o u rt fro m  recons ide ring  
th e  section in  th e  presen t case, b u t leave was 
g ra n te d  b y  th e  c o u rt to  appeal to  th e  L o rd s  
Justices, w h ich  led  to  th e ir  L o rd s h ip s ’ ju d g m e n t— 
the  sub ject o f the  p resen t appeal to  y o u r L o rd - 
sh ips ’ House.

T he  exem ption  fro m  l ia b i l i t y  on th e  p a r t  of 
th e  ow ner w hen h is  vessel is  under charge of 
a licensed p ilo t  m ay, i t  appears to  me, be re 
garded as s tre n g th e n in g  th e  express w ords of 
th e  le a d in g  enactm en t o f the  74 th  section, in  
accordance w ith  the  m a x im  exceptio probat' 
regu lum . The  f ir s t  cons ide ra tion  to  be a ttended 
to  in  rea d in g  th e  clause ju d ic ia l ly  is w h e th e r the 
w ords are express, in te ll ig ib le , g ram m atica l, and 
unam b iguous. I  s u b m it fo r  y o u r  L o rd sh ip s  
ju d g m e n t th a t th e y  have a ll these characte ris tics . 
I n  m y  hum b le  o p in io n  th e  w o rd  “  answ erable ”  is 
m e re ly  an eq u iva le n t fo r “  lia b le ,”  and I  observe 
th a t th e ir  L o rd s h ip s ’ in  th e  C o u rt o f A p p e a l deal 
w ith  the  expression as h a v in g  th a t m ean ing , and no 
a rg u m e n t was addressed to  y o u r L o rd s h ip s  from  
th e  bar, on th e  p a r t  o f th e  respondents, to  show 
th a t th e  w o rd  was capable o f any o ther construc
tio n . I  th in k  the  section in  question  its e lf shows 
th a t  th e  w ords are synonym ous. F o r  w h ile  i t  
enacts th a t th e  ow ner sha ll bo “ answerable,”  R 
like w ise  enacts th a t th e  ow ner, o r person  ' n 
charge sha ll, “ also in  cases o f neg ligence, be 
lia b le ,”  and then  i t  p rov ides th a t “ n o th in g  herein 
con ta ined  sha ll ex tend  to  im pose any l ia b i l i t y  f ° r  
any such damage upon th e  o w n e r”  w here the 
vessel sha ll be in  charge o f a p ilo t.

T he  n e x t m a tte r  fo r  cons ide ra tion  is w h a t are 
th e  d u ty  and p ro v in ce  o f a c o u rt o f law , when 
a sce rta in in g  w h a t e ffect is  to  be g ive n  to  the 
section, w h ich  in  m y  op in ion  is  o f th e  express 
and unam b iguous cha rac te r a lready stated ; and 
in  expressing  an op in io n  upon th is  question  y ° ar 
L o rd sh ip s  are a t presen t o ffic ia tin g , n o t in  y 011' 
le g is la tiv e  character, b u t as the  Suprem e C o u rt ot 
A p p e a l, in  a ju d ic ia l capacity . ,

B lackstone , th e  highest; c o n s titu tio n a l and 
le g a l a u th o r ity  w ith  reference to  th e  la w  0 
E n g la n d , w hen tre a t in g  o f s ta tu te  law , states 
(vo l. I . ,  p. 89) “  w here th e  com m on la w  an 
s ta tu te  d iffe r, th e  com m on la w  g ives place to  
s ta tu te ,”  and a g a in  (p 91) “  I f  th e  P a rliam en t
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p o s itive ly  enact a th in g  to  be done w h ich  is u n 
reasonable, I  k n o w  o f no pow er in  th e  o rd in a ry  
fo rm s  o f th e  c o n s titu tio n  th a t  is vested w ith  
a u th o r ity  to  co n tro l i t ; and th e  examples usu a lly  
a lleged in  s u p p o rt o f th is  sense o f th e  ru le  do no 
one o f th e m  p rove  th a t  w here  th e  m a in  ob ject 
o f a B tatute is  unreasonable th e  ju d g e s  are a t 
l ib e r ty  to  re je c t i t ; fo r  th a t  were to  set th e  
ju d ic ia l pow er above th a t  o f th e  L e g is la tu re , 
w h ic h  w o u ld  he subvers ive  o f a ll G overn
m e n t.”  I n  th e  case o f B irk s  v. A ll is o n  (13 C. B . 
N*. S. 24 ; 7 L .  T . Rep. H . S. 786) B y les , J. 
s ta ted  th a t  th e  genera l ru le  fo r  th e  cons tru c tio n  
o f A c ts  o f P a rlia m e n t is, th a t th e  w ords are to  be 
read in  th e ir  popu la r, n a tu ra l, and o rd in a ry  sense, 
g iv in g  them  a m ean ing  to  th e ir  f u l l  e x ten t and 
capac ity , un less the re  is  reason upon th e ir  face to  
believe th e y  were n o t in tended  to  bear th a t  con
s tru c tio n , because o f some inconvenience, w h ich  
cou ld  n o t h a re  been absent fro m  th e  m in d  o f the  
fram ers  o f th e  A c t,  w h ich  m u s t arise fro m  th e  
g iv in g  them  such a la rge  sftnse. Je rv is , C. J., in  
the  case o f A b le ij v . D a le  (11 0 .  B . 889), s ta ted : 
“ I f  the  precise w ords used are p la in  and u n 
am biguous, in  o u r ju d g m e n t, we are bound to  
construe  them  in  th e ir  o rd in a ry  sense, even 
th o u g h  i t  do lead, in  o u r v ie w  o f th e  case, to  an 
a b s u rd ity  o r  m a n ife s t in ju s tic e . W o rd s  m ay  be 
m od ifie d  o r va ried  w here  th e ir  im p o r t  is d o u b tfu l 
o r o b scu re ; b u t  we assume th e  fu n c t io n  o f le g is 
la to rs  w hen we depart fro m  th e  o rd in a ry  m ean ing  
o f th e  precise w ords used, m ere ly  because we see, 
o r fa n cy  we see, an a b s u rd ity , o r  m a n ife s t in 
ju s tic e  fro m  an adherence to  th e ir  l i te ra l mean
in g ”  C ressw ell, J ., in  the  case o f B if f in  v. Yorlce 
(6 S co tt N . R . 222) s ta te s : “ I t  is  a good ru le  in  
th e  co n s tru c tio n  o f Accs o f P a rlia m e n t th a t  the  
judges are n o t to  m ake  th e  la w  w h a t th e y  m ay 
th in k  reasonable, b u t to  expound  i t  acco rd ing  to  
th e  com m on sense o f its  w ords.”  I n  a recen t case 
before y o u r  L o rd s h ip s ’ H ouse  (H u tto n  v . H a rp e r, 
1 A p p . Cas. 464), w here th e  c o n s tru c tio n  o f  a 
s ta tu te  in c id e n ta lly  arose, L o rd  O 'H a ga n  said :

The a rg u m e n t fro m  inconvenience is  n o t to  be 
h g h tly  en terta ined , and neve r fo r  th e  pu rpose  o f 
c o n s tru in g  a s ta tu te  w h ich  is  c lea r in  i ts  te rm s, 
and ind ica tes, u n m is ta k a b ly , th e  pu rpose  o f the  
L e g is la tu re . W h e n  th e  w ords  are obscure, and 
the  purpose the re fo re  m ore o r  less d o u b tfu l, i t  
m ay he lp  to  a r ig h t  u n d e rs ta n d in g  o f them .

The L o rd s  Justices o f  A ppea l, w ith o u t s ta tin g  
th a t th e  lead ing  enaotm ent of sect. 74 is  n o t express, 
o r is even am biguous, gave e ffect to  the  p resen t 
respondents’ con ten tio n , th a t  th e  s ta tu te  m u s t 
be read as i f  i t  conta ined an express p ro v is ion  
th a t  the  l ia b i l i t y  fo r  damage shou ld  n o t a ttach  to  
the  ow ner w here  the  damage had been caused b y  
w h a t is ca lled  th e  “ ac t o f God,”  w h ic h  in  th e  
p resen t case means stress o f w eather. T h e ir  
L o rd s h ip s  proceeded upon th e  g ro u n d  th a t  such 
an excep tion  app lies to  a ll cases w here a d u ty  is  
opposed, unless expressly  in c lu d e d , and th e y  he ld  
th a t th e  same ru le  was app licab le  to  acts o f P a r lia 
m ent, and, fu rth e r, th a t  i t  cou ld  n o t have been the  
in te n tio n  o f  th e  L e g is la tu re , w ith  reference to  the  
s ta tu te  in  question, to  im pose w h a t th e ir  L o rd -  
sh ips reg a rd  as an u n ju s t  l ia b i l i t y  upon  owners 
g u i l ty  o f no fa u lt  o r  neg ligence. B u t  no a u th o r ity  
has been re fe rre d  to , e ith e r b y  th e ir  L o rd sh ip s  o r 
m  a rg u m e n t fro m  th e  B ar, w a r ra n t in g  th e  in t r o 
d u c tio n  o f such a q u a lifica tio n  ; and , a fte r  a care- 
m i search, I  have been unable to  f in d  any, e ith e r

in  th e  law  o f E n g la n d  o r  o f  Scotland. I t  has 
been a rgued  by th e  respondents th a t the  in t r o 
d u c tio n  o f such an extension o f th e  o w n e r’s 
l ia b i l i t y  m u s t be q u a lifie d  b y  th e  im p lie d  cond i
t io n  fre e in g  them  fro m  suoh l ia b i l i t y  w here the  
damage was occasioned b y  th e  “  act o f G od,”  in  
o rde r to  g ive  w h a t is  ca lled a “  reasonable con
s tru c tio n  ”  to  th e  s ta tu te  itse lf.

W ith  reg a rd  to  th e  supposed in te n tio n  o f  the  
L e g is la tu re  to  express th e  te rm s  o f  the  act 
sub ject to  the  im p lie d  cond ition , I  m ay observe 
th a t M e llis h , L .  J . s a id : “  I  th in k ,  ta k in g  th e  
language o f the section, i t  c le a rly  was th e  in 
te n tio n  o f the  L e g is la tu re  to  ex tend  th e  l ia 
b i l i t y  o f th e  owners of vessels in  fa v o u r 
o f th e  owners o f  p ie rs  and ha rbours , beyond 
the  l ia b i l i t y  w h ich  is  im posed on th e m  by  com 
m on law , because, i f  th a t is n o t th e  in te n tio n , i t  
is  n o t easy to  see the  ob jec t o f  th e  section a t a ll. ”  
T h is  is  ve ry  h ig h  a u th o r ity  fo r  p re su m in g , in  so 
fa r as i t  m ay be re le va n t o r  com peten t to  do so, 
w h a t was th e  in te n tio n  o f  the  L e g is la tu re  in  passing 
the  A c t ,  a lth o u g h  I  s u b m it th a t, w here the  te rm s  
o f an A c t are c lear and unam biguous in  the  la n 
guage o f th e  ena c ting  clause, these te rm s  cannot 
be co n tro lle d  by  any supposed in te n tio n  w h ich  
m ay  be presum ed to  have in fluenced  th e  L e g is la 
tu re , o r  b y  cons ide ra tion  o f the  in ju s tic e  o f th e  
re s u lt o f the  express te rm s  used in  the  enacting  
clause.

I n  th e  Sussex Peerage ease (11 C l. &  F . 85), 
th e  C om m ittee  fo r P r iv ile g e s  o f th is  H ouse 
desired th e  op in io n  o f  th e  judges , w h ich  was 
g iven , and was unanim ous. T he  op in ion  was 
de live red  by  T in d a l, C .J . ; in  the  course o f i t  he 
said : “  T he  o n ly  ru le  fo r  th e  c o n s tru c tio n  o f  A c ts  
o f P a rlia m e n t is  th a t  th e y  shou ld  be construed  
acco rd ing  to  the  in te n t  o f th e  P a rlia m e n t w h ich  
passed th e  A c t.  I f  th e  w ords o f th e  s ta tu te  are 
in  them selves precise and  unam b iguous, then  no 
m ore can be necessary th a n  to  expound those w ords 
in  th e ir  n a tu ra l and o rd in a ry  sense. T he  w ords  
them selves alone do in  such case best declare  th e  
in te n tio n  o f th e  la w g iv e r.”  T he  o p in io n  de live red  
b y  the  L o rd  C h ie f Jus tice  was approved o f  b v  
th e  L o rd  C hance llo r (L y n d h u rs t) , and b y  
L o rd s  B ro u g ha m , C o ttenham , D enham , and 
C am pbe ll. A n d  in  th e  case o f Fordyce  v. 
B ridges  in  th is  house (1 H . o f  L .  Cas. 1), w ith  
reference to  the  co n s tru c tio n  o f  th e  A p p o r tio n 
m en t A c t ,  th e  p ro v is ion s  o f w h ich  i t  was argued 
were q u ite  inapp licab le  to  th e  la w  o f S co tland , 
L o rd  B rougham  sta ted  : “  W e  m u s t construe  th is  
s ta tu te  by  w h a t appears to  have been th e  in 
te n tio n  o f  the  L e g is la tu re . B u t  we m uBt ascerta in  
th a t in te n tio n  fro m  th e  w ords o f th e  s ta tu te , and 
n o t fro m  an y  genera l in ferences to  be d ra w n  
fro m  th e  n a tu re  o f th e  ob jec ts  dea lt w ith  b y  th e  
s ta tu te .”

I  th in k ,  in  accordance w ith  these a u th o rit ie s , 
th a t  in  such a case as th e  p resen t, w here the  w ords 
are c lea r and d is t in c t,  we m u s t ju d g e  o f th e  in te n 
t io n  o f th e  L e g is la tu re  fro m  th e  w ords o f  th e  A c t  
its e lf. B u t,  i f  i t  w ere re levan t o r  com pe ten t to  
speculate as to  w h a t t r u ly  m ay have been th e  in 
te n tio n  o f th e  L e g is la tu re  in  passing th e  74th 
section, a p a rt fro m  th e  w ords  o f the  s ta tu te , i t  
appears to  me, w ith  g re a t deference, th a t  i t  m ay  
have been, am ongst o thers , to  g ive  th a t am o u n t o f 
p ro te c tio n  to  the  owners o f p ie rs, & c., w h ich  th e  
w ords  o f th e  section  c le a rly  im p ly ,  and  so re lieve  

I them  fro m  th e  o ften  d if f ic u lt  questions o f evidence
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as to  w h e th e r th e  damage was caused b y  th e  fa u lt 
o r neg ligence  of owners o f  vessels, o r th e ir  ser
van ts , in  w h ich  cases the re  w o u ld  be no doubt 
o f th e ir  l ia b i l i t y  a p a rt fro m  th e  w ords o f the  
s ta tu te .

I t  seems to  me tc  be n o t im p o r ta n t, in  con
s id e rin g  th e  in te n tio n , to  cons ider th e  course of 
le g is la tio n  w ith  reference to  A c ts  fo r  th e  con
s tru c tio n  o f p ie rs and ha rbours , p r io r  to  the  
passing o f the  co n so lid a ting  A c t,  w ith  w h ich  y o u r 
L o rd sh ip s  are now  dea ling . T h a t A c t  was passed 
as the  p ream b le  states, because i t  was “  exped ien t 
to  com prise in  one a c t su n d ry  p rov is ions  usua lly  
con ta ined  in  A c ts  o f P a r lia m e n t a u th o r is in g  the 
co n s tru c tio n  o r  im p ro ve m e n t of ha rbours , docks, 
and p iers, and th a t as w e ll fo r  a v o id in g  th e  neces
s ity  o f repea ting  such p ro v is ion s  in  each o f the  
severa l A c ts  re la t in g  to  such u n d e rta k in g s  as fo r 
in s u r in g  g re a te r u n ifo rm ity  in  th e  p rov is ions 
them selves.”

I n  accordance w ith  a suggestion  made in  the  
course o f th e  a rg um en t, I  have looked in to  
th e  p r iv a te  A c ts  w h ic h  were passed fo r  th e  
co n s tru c tio n  o f p ie rs  and ha rbou rs  d u r in g  
th e  session im m e d ia te ly  p re c e d in g , th a t  in  
w h ich  the  co n so lid a ting  A c t was passed, and I  
f in d  th a t  the re  w ere tw e lve  A c ts  passed in  
th a t  session, each o f w h ic h  con ta ined  a clause 
im p o s in g  l ia b i l i t y  fo r  in ju r y  done to  h a rb o u r 
w o rk s  in  th e  same genera l te rm s as those of 
sect. 74 o f th e  co n so lid a ting  A c t ; and I  p re 
sume, fro m  th e  a pparen tly  ste reo typed fo rm  
o f the  clauses in  these A c ts , th a t  th e  A c ts  passed 
in  p rev ious sessions bad  conta ined clauses to  th e  
l ik e  effect. 1 observe th a t the  W e a r Com 
m iss ioners ob ta ined  a special A c t  in  th a t session, 
and i t  con ta ins  the  clause to  w h ich  I  have re fe rre d  
m a k in g  an exception when a p ilo t is on board. 
T he  p ro v is io n  im p os ing  lia b il i ty  fo r  damage to  
p ie r  and h a rb o u r w o rks , m u s t there fo re , I  th in k ,  
have  been fa m il ia r  to  th e  L e g is la tu re , and th a t 
appears to  me to  s tren g th e n  the  p resu m p tio n  th a t 
th e  L e g is la tu re  d id  in te n d  b y  th e  clause y o u r 
L o rd sh ip s  are cons ide ring  to  im pose th e  l ia b i l i t y  
in  th e  genera l te rm s  i t  has done. A n d  as the  
A c t  a ffected so g rea t in te re s ts  as the  p ie rs  and 
ha rbours  o f the U n ited  K in g d o m , i t  is  to  be p re 
sum ed th a t its  te rm s w ou ld  bo th o ro u g h ly  can
vassed, and c a re fu lly  considered in  its  passage 
th ro u g h  P a rlia m en t, especia lly  w ith  th e  v ie w  o f 
p re v e n tin g  any l im ita t io n  in  the  case o f fu tu re  
p ie rs and ha rbours  o f r ig h ts  w h ich  had been con
fe rred  on ow ners o f p ie rs  by  p rev ious  le g is la 
t io n .

T he  r is k  o f causing damage to  p ie r3  o r harbours 
is , I  apprehend, a r is k  w h ich  i t  w o u ld  be compe
te n t to  owners o f vessels to  insu re  aga inst, 
a lth o u g h  i t  m ig h t re q u ire  an a lte ra tio n  o f the  
a r is t in g  fo rm  o f po licy , b y  m a k in g  an express 
p ro v is io n  aga ins t the  r is k  o f such damage. The  
supposed in ju s tic e  of th e  section th u s  resolves 
its e lf  in to  a m ere question  o f paym en t o f m oney 
to  cover the  p re m iu m  to  secure aga ins t the  r is k  o f 
such damage.

A p p ly in g  th e  a u th o r it ie s  to  w h ich  1 have re 
fe rre d  to  th e  p resen t case, I  am h u m b ly  o f th e  
op in io n , w h ich  I  e n te rta in  w ith  ve ry  g re a t hesita 
t io n , th a t th e  op in ions  w h ich  have been expressed 
b y  y o u r  L o rd sh ip s , th a t  th e  s ta tu te  o u g h t no t to  
be construed  as i f  i t  con ta ined  an e xem p tion  from  
l ia b i l i t y  fo r damage w here  i t  occurs b y  the  “  a c t o f 
G od.”  T he  w ords appear to  m e to  be express and

[C t . of Arr.

I unam biguous, and b e in g  so, I  th in k  th e y  sh o u ld  
be read acco rd ing  to  th e ir  o rd in a ry  c o n s tru c t io n .

O rder appealed from , affirm ed, and appeal 
dism issed w ith  costs.

S o lic ito r  fo r  th e  appellants, J. W . H ic k in ,  
agent fo r R a lp h  S im ey, S unde rland .

S o lic ito rs  fo r  th e  respondents, Johnson  and 
W eathera ll, agents fo r  E . E a sw e ll, S un d e rlan d .

Sujpme Court of Jfutoto.«
— ♦—

COURT OF APPEAL.
S IT T IN G S  A T  L IN C O L N ’ S IN N .

Reported by J. P. Aspinall and F . W . Raikks, Esqrs., 
Barristers-at-Law.

Tuesday , J a n  22, 1878.

(B e fo re  J a m e s , B a g g a l la y , and T h e s ig e r , L.JJ.) 
T h e  C y b e l e .

APPEAL FROM THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION (ADMIRALTY).

Salvage— R ig h t o f  a  Government c iv i l  service 
departm ent to salvage— “  H er M a jes ty ’s ships ’ 
—  The M erchan t S h ip p in g  A c t 1854 (17 8f 18 
Viet. c. 104), ss. 484, 485— The H a rb o u r  and  
P assing T o lls , &c. A c t 1861 (24 Sp 25 Viet, 
c. 47.

The B o a rd  o f  T rade can c la im  salvage in  respect 
o f  services rendered by vessels employed by them  
fo r  com m ercial purposes in  and  about a  pub lic  
ha rbou r, the p ro p e rty  in  w h ich  is vested in  the 
B o a rd  o f  T rade. The expressions “  ships be
long ing  to H e r  M a  jes ty ,”  and  “  H e r  M ajesty  s 
ships,”  in  sects. 484,485 o f the M erchant S h ip p in g  
A ct 1854, are used in  th e ir  o rd in a ry  sense, 
a n d  app ly  o n ly  to vessels in  the R oya l N a v y . 
and  Semble, those belonging to the p u b lic  service 
o f a  dependency o f  the B r it is h  G rown.

T h is  was an appeal fro m  a decis ion o f th e  ju d g e  of 
th e  A d m ira lty  D iv is io n  (L .  Rep. 2 P . D iv . 224, 
3 A s p . M ar. L a w C a s . 478), b y  w h ich  he had decided 
th a t  a salvage s u it  m ig h t be b ro u g h t in  respect of 
th e  services o f vessels owned by  th e  B oa rd  of 
T rade , and used about th e  h a rb o u r of R am sgate , 
o f w h ich  the  B oard  o f T ra d e  is trus te e . The 
facts o f the  case w i l l  be found  fu l ly  set ou t in  the 
re p o r t in  th e  c o u rt below .

W. G. F .  P h ill im o re  (w ith  h im  M y b u rg li)  f ° r  
appe llants, ow ners  o f th e  Cybele.— W e have no 
o b je c tio n  to  rem une ra te  th e  m aster and crew  ot 
th e  tu g  and c rew  o f th e  lifeboa t, and there fore  
w a ive  any question  w h ich  m ig h t  arise  in  con
sequence o f th e ir  n o t h a v in g  ob ta ined  the  leave^ ot 
th e  A d m ira lty  to  sue in  accordance w ith  sect. 4 8 o ot 
th e  M erch a n t S h ip p in g  A c t  1854. B u t we d° 
ob ject to  p a y in g  a G ove rnm en t d e p a rtm en t fo r  the 
use o f vessels w h ich , as b e lo n g ing  to  them , belom? 
to  H e r  M a jesty , in  co n tra ve n tio n  o f sect. 484. vve 
appeal the re fo re  fro m  th e  decis ion o f th e  cour 
below  w h ic h  o v e rru le d  o u r d e m u rre r, and if  
succeed in  th a t  appeal a question  w ill arise w it n 
re ference to  th e  am o u n t o f the  aw ard . [ B a g g a l l a i, 
L .  J.— Is  n o t the  question  m ere ly  w h e th e r these 
vessels are H e r  M a je s ty ’s sh ips o r n o t? ] 
t ic a lly  th e  question  is  w h e th e r vessels be longing 
to  a departm en t o f H e r  M a je s ty ’s G ove rnm en t a l 
vessels b e lo n g ing  to  H e r  M a jes ty . [ J a m e s , L- : 
— Is  n o t th e  question  also w h e th e r the  B oard

T he  C y b e l e .
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C t . or A rr .] T h e  P eckforton C astle . [Ct. or A it .

Trade, in  rega rd  to  R am sgate H a rb o u r, is a c tin g  
as the  se rvan t of the  C row n  o r as tru s te e  fo r  the 
p u b lic ? ]  T he  p o s itio n  o f th e  B o a rd  o f T rade 
is  s u ffic ie n tly  w e ll defined ; i t  is  a com m ittee  
o f H e r  M a je s ty ’s P r iv y  C ounc il, and the re fo re  a t 
least as d ire c t ly  H e r  M a je s ty ’s se rvan t as the 
B o a rd  o f A d m ira lty  is (17 &  18 Y ic t .  c. 104, s. 2). 
Besides, the  question  has a lready  been decided in  
th is  c o u rt in  th e  case o f The Cargo ex Woosung 
(3 A sp . M a r. L a w  Cas. 239 ; L a w  Rep. 1 P . D iv . 
2 6 0 ; 35 L .  T . Rep. N . S. 8). Tho  com m ander 
o f the  sa lv in g  vessel in  th a t case was no m ore 
a nava l officer in  th e  o rd in a ry  accep ta tion  o f 
th e  te rm  th a n  the m aste r o f th is  tu g  is , and the  
vessel he rse lf be longed to  th e  B om bay M arine , 
a dep a rtm en t c e rta in ly  n o t in  any sense m ore H e r  
M a je s ty ’s se rva n t th a n  th e  B o a rd  of T rade  is, 
y e t the re  the  c o u rt uphe ld  the  decis ion of the 
c o u rt below, se ttin g  aside the  agreem ent made by 
the  com m ander of th e  sa lv in g  vessel, on the 
g ro u n d  th a t he had no r ig h t  to  c la im  fo r the ser
v ices rendered by the Bhip, she be ing  one o f H e r  
M a je s ty ’s sh ips. James, L .J .— The reason o f th a t  
decis ion was th a t th e  vessel was despatched on 
th is  p a rt ic u la r  service b y  supe rio r orders, and  the 
m aste r had no a u th o r ity ,  express o r  im p lie d , to  
m ake any agreem ent fo r  services w h ich  he was 
sent to  p e rfo rm .]

Cohen, Q .C. and E . G. C la rkson, fo r  th e  respon
dents, were n o t ca lled on. (a)

James, L .J .— I  am c le a rly  o f op in ion  th a t th is  is 
n o t a Queen’s sh ip  w ith in  th e  m ean ing  o f the  A c t.  
The  Board of T rade  m ere ly  to o k  ove r th e  ha rb o u r 
and the  tu g , as an o rd in a ry  co rpo ra tion  w ou ld  
have done and used th e m  fo r  th e  same purposes, 
and I  cannot see th a t th e  learned  ju d g e  o f the  
c o u rt be low  cou ld  have come to  any o th e r con
c lus ion  th a n  the  one a t w h ich  he a rr ive d . The  
appeal m u s t the re fo re  be d ism issed.

B aggallay, L .J .— I  am o f th e  same op in ion . 
The  sections o n ly  a p p ly  to  f ig h t in g  ships and 
o thers, such as troopsh ips and sto re  ships, w h ich , 
are usua lly  kn o w n  as “  H e r  M a je s ty ’s sh ips.”  These 
are vessels em ployed s im p ly  fo r  com m erc ia l p u r 
poses— as a steam  tu g  and lile b o a t a ttached to  the 
h a rb o u r— fo r p e rfo rm in g  the o rd in a ry  ha rb o u r 
services. T hey are n e ith e r u n d e r the  special 
co n tro l, n o r do th e y  p e rfo rm  the  special services, 
o f the  Queen’s ships.

T hesiger, L .J .— I  am of th e  same op in ion . I t  
ts unnecessary to  g iv e  an exact d e fin it io n  o f th e  
te rm  “  H e r  M a je s ty ’s ships,”  th o u g h  I ,  and I  
be lieve th e  o th e r m em bers o f the  co u rt, consider 
th a t th e  te rm  is  used in  the  o rd in a ry  and n a tu ra l 
sense. I t  is n o t in tended  to  in c lu d e  every case in  
w h ich  eve ry  dep a rtm en t o f H e r  M a je s ty ’s service 
th in k s  p ro p e r to  use a vessel fo r  th a t  service.

A ppea l d ism issed w ith  costs.

S o lic ito rs  fo r  th e  appellants, owners o f the  
Cybele, P r itc h a rd  and Sons.

S o lic ito rs  fo r  th e  respondents, owners o f the  
Vulcan , C larkson, Son, and G rtenw e ll.

(a ) A  som ew ha t s im ila r  d ec is io n , to  w h ic h  no  re fe rence  
w as m ade in  th e  c o u r t  b e low , is  th a t  o f  The Helen  
(3 G. R ob . 224), w he re  i t  was he ld  1 ha t a vessel e m ployed  
m  th e  revenue  se rv ice  and  th e  p ro p e r ty  o f o r  h ire d  by  
th e  C om m iss ione rs  o f C ustom s, b u t a rm ed  a t  th e  p u b lic  
expense, w as e n t it le d  to  p riz e  sa lvage on th e  re c a p tu re  
° f  B r i t is h  p ro p e r ty  on th e  scale a llo w e d  to  p r iv a te  sh ips , 
and was n o t l im ite d  b y  th e  scale a llo w e d  to  H e r  M a je s ty ’ s 
th ip s  o f w a r. See a lto  th e  Bellona (E d w . G3).

Jan . 21, 22, an d  25 ,1878.
(Before  James, Baggallay, and T hesiger, L .J J .)

T he Peckforton Castle.
S a ilin g  regu la tions  —  Crossing  —■ O vertak ing  —  

A rtic les  12 and  17.
S a ilin g  ships on converging courses are crossing 

ships iv ith in  a rtic le  12, and  the fa s te r  s a ilin g  
vessel is not a n  overtak ing ship w ith in  a rtic le  17, 

i f  a t no tim e  was she a ba ft the beam o f  the 
slower vessel.

Semble, i t  is  a well-recognised and  use fu l ru le  o f  
n a v ig a tio n  th a t in  a l l  cases a s a ilin g  vessel 
going fre e  should give w ay to one close-hauled. 

Quaere, w ha t is  the proper d e fin it io n  o f  an  over
ta k in g  ship o r steam-vessel.

The F rancon ia  (L . Pep. 2 P . D iv ,  8 ;  35 L . T. Pep.
N . S. 7 2 1 ; 3 Asp. M a r. L a w  Cas. 295) doubted. 

T his was an appeal fro m  a ju d g m e n t o f the  ju d g o  
of the  A d m ira lty  D iv is io n  by w h ich , on 31st J u ly  
1877, he had fo u nd  th e  G erm an barque August 
alone to  b lam e fo r a co llis ion  w h ich  to o k  place 
between th a t vessel and the B r i t is h  sh ip  Peck- 
fo rto n  Castle, o ff the  L iz a rd  P o in t, in  th e  E n g lis h  
C hannel, on 7 th  J u ly  1877. T he  circum stances o f 
th e  co llis io n  and th e  ju d g m e n t o f th e  c o u rt below 
w i l l  be found  fu l ly  rep o rte d  ante, p. 511 ; 2 P. D . 
222. I t  w i l l  be observed th a t  th e  C o u rt o f A ppea l 
took a d iffe re n t v ie w  o f th e  facts of th e  case fro m  
th a t  ta ke n  by th e  c o u rt below, f in d in g  th a t  the  
P eckforton Castle  never was on the  q u a rte r of th e  
August, w h ils t  the  c o u rt below to o k  i t  to  be ad 
m itte d  th a t she was so, b u t nevertheless a rr iv e d  
a t th e  same conclus ion  and found  th e  A u g u s t alone 
to  blame.

.Tan. 21.— M ilw a rd ,  Q .C. (w ith  h im  E . G. C la rk 
son and C. H a l l)  fo r  appe llan ts , owners o f  th e  
August. The  facts of th e  case have been found  in  
o u r fa vo u r, and th is  c o u rt w i l l  n o t d is tu rb  
the f in d in g  of th e  co u rt be low  on th e  facts. 
W e  are fo u nd  to  be an overtaken  sh ip , 
and the re fo re  we come w ith in  the  ru le  la id  dow n 
b v  th is  c o u rt in  The F ra n c o n ia  (L . Rep. 2 P . D . 8 ; 
35 L .  T . T . Rep. N . S. 360 ; 3 A sp . M ar. L .  C. 295) 
b u t th e  ju d g e  instead  o f fo llo w in g  th a t case 
an d dec id ing  th a t ru le  17 app lied , considered th a t  the  
la t te r  clause o f ru le  12 governed the  case because 
b o th  ships had the  w in d  on th e  same, th e  p o rt, 
side, and  th a t the re fo re , because we were to w in d 
w ard, i t  was o u r d u ty  to  g ive  w ay. T h is  cannot 
how ever be the  p rope r co n s tru c tio n  o f th a t  clause. 
T he  a rtic le  has been speaking  o f “  c ross ing  ”  
ships, and the re fo re  “  they  ”  in  th e  la s t clause can 
o n ly  re fe r to  th e  case o f c ross ing  sh ips before 
m entioned, and cannot inc lu d e  o u r case, w h ich  has 
been found no t to  bo one o f c ross ing  ships, and 
is one w h ich  is no t m en tioned  a t a ll in  the  ru le s  before 
a rt. 17, w h ich  g ives th e  ru le  to  gove rn  th e  case o f 
o v e rta k in g  ships u n d e r w h ich  we come. [B ag
gallay, L .J .— The ease o f The F ra n c o n ia  (ub i sup.) 
was one o f tw o  steamers ; m ay n o t th e  case of tw o  
sa ilin g  sh ips be d iffe re n t, as a rt. 12 o n ly  applies 
to  s a ilin g  sh ips, and the re fo re  cou ld  nob have been 
app lied  to  The F ra n c o n ia  (.ubi sup.) ?] T h a t cannot, 
m ake any d iffe rence  in  th e  ra t io  d e c id tn d i o f The  
F ra n co n ia , as th e  te s t g iven  th e re  th e  in v is i
b i l i t y  o f th e  lig h ts  o f th e  ove rtaken  sh ip , w o u ld  
p rec lude  the  o ve rta k in g  vessel fro m  kn o w in g  
w he the r she was a steam ship o r  a sa ilin g  vessel. 
James, L .J .— B u t i f  th e  o v e rta k in g  sh ip  is  her- 
Eclf a steamer, is i t  n o t u n im p o r ta n t w h e th e r th e
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overtaken  one is  a s a ilin g  sh ip  o r a steam er, 
and in  an y  case, e ith e r  by  a rt. 16 o r  a rt. 17, 
th e  o v e rta k in g  sh ip  is  to  ge t o u t o f the  w ay P A r t ,  
16 appears to  be p e rfe c tly  genera l so fa r as a steam 
and s a ilin g  vessel are concerned, and so long  as 
th e  steam ship, approach ing  a t w ha teve r angle, 
cannot see the  lig h ts  of th e  approached vessel 
she m u s t conclude th a t  she is  a sa ilin g  vessel and 
act a c c o rd in g ly ; b u t th a t  ru le  w ou ld  n o t a p p ly  in  
th e  case o f an approach ing  s a ilin g  vessel w h ich  
m ay come w ith in  the  p rov is ions  o f a rt. 12. 
T hesiger, L .J .— Is  i t  n o t possib le th a t  a vessel 
m ay be in  one sense o ve rta k in g , b u t  y e t p ra c tic a lly  
a crossing  sh ip  P] I  s u b m it no t. T he  g rea t benefit 
o f th e  ru les  is th e ir  s im p lic ity , and fo r th a t 
purpose sh ips are d iv id e d  in to  th re e  classes: 
(1) vessels m ee tin g  end on, (2) vessels crossing , 
and (3) vessel o ve rta k in g . T he  f ir s t  class is 
defined by th e  O rd e r in  C ouncil, issued subse
q uen t to  and exp la n a to ry  o f th e  ru le s  on the  
3 0 th  J u ly  1868, o n ly  to  in c lu d e  those cases where 
each vessel sees b o th  side lig h ts  o f th e  o th e r ; 
th e  th ird  was de fined  b y  th is  c o u rt to  in c lu d e  o n ly  
those cases w here one vessel Baw n e ith e r  side 
l ig h t  o f  th e  o ther, le a v in g  fo r  a d e f in it io n  o f 
c ross ing  vessels those cases w here one side l ig h t  
o n ly  is  seen. I f  i t  is  now  said th a t  a vessel m ay 
be b o th  o v e rta k in g  and crossing , i t  w i l l  lead to  
g re a t confus ion, and  p u t persons in  charge o f 
sh ips in  g rave  d o u b t as to  th e  course th e y  should 
pu rsue  u n d e r c ircum stances where p ro m p t and 
decis ive  a c tio n  is  req u ire d . M oreover, w ha tever 
th e  c o u rt m ay cons ider to  have been o u r d u ty  
u n d e r th e  c ircum stances, i t  w i l l  consider th a t 
the re  was a t least an equal neg lect o f d u ty  on the  
p a rt o f she P eck fo rton  Castle on  d e lib e ra te ly  
keep in g  he r course t i l l  she ra n  us down, in  a case 
w here th e re  was any doub t as to  th e  a p p lica tio n  o f 
tw o  ru les , and w i l l  v a ry  th e  decree so fa r  as to  fin d  
bo th  th e  vessels to  blam e fo r  th e  co llis ion .

B u tt,  Q.C. (w ith  h im  M ybu rg h )  fo r  respondents, 
ow ners  o f th e  P eckfo rton  Castle.— T he fa ir  re s u lt o f 
th e  evidence is th a t  th e  P eckfo rton  Castle  was n o t 
an o v e rta k in g  sh ip  a t a ll, b u t a crossing  vessel. I t  
is  im possib le , i f  she had been in  the  p o s itio n  and 
a t th e  d istance a t w h ich  i t  was sta ted b y  th e  A ugust 
th a t  she was f ir s t  seen, th a t she shou ld  in  the  
t im e  have come u p  to  th e  August. She m ust, 
b o th  fro m  th e  evidence and also fro m  th e  physica l 
necessities o f  th e  case, have been n o t on the 
q u a rte r  b u t before th e  beam o f th e  A ugust when 
f ir s t  seen, and the re fo re  th e  ru le  la id  dow n in  The  
F ra n c o n ia  (ub i sup.) does n o t a p p ly . H a d  the 
course o f th e  P eckfo rlon  Castle been, as th e  ap 
p e lla n ts  con tend , about E .N .E ., i t  is  obvious th a t  
we shou ld  n o t have been on th a t  ta c k  a t a ll, as we 
shou ld  have had  a fa ir  w in d  to  pursue ou r voyage 
on th e  o th e r tack . I t  cannot be said th a t a vessel 
b o u nd  dow n  channe l is  o v e rta k in g  one bound up. 
I f  o u r s to ry  as to  th e  d ire c tio n  o f the  w in d  is  
correc t, and th e  re la tive  pos itio n  o f th e  vessels is as 
s ta ted  b y  th e  appellants, th e  co llis io n  cou ld  n o t 
have happened a t a ll. I f  th e ir  s to ry  as to  bo th  the 
d ire c tio n  o f the  w in d  and also th e  re la tiv e  positions 
o f th e  vessels is  correc t, i t  w ou ld  have been im 
possible fo r  us to  have caugh t he r up in  th e  t im e ; 
the re fo re  the  o n ly  possib le so lu tio n  o f th e  co llis io n  
is  th a t b o th  th e  d ire c tio n  o f th e  w in d  and the  
re la tiv e  p o s itio n  o f th e  vessels are  c o rre c tly  s ta ted 
b y  us, and the re fo re  th a t we were c ross ing  ships.

M ilw a rd ,  Q.C. in  re p ly .
C ur. adv. v u lt.

Jan . 25.— Baggallay, L .J .— S h o r t ly  a fte r noon 
on Che 6 th  J u ly  last, th e  G erm an  barque A ugust 
and  th e  B r it is h  sh ip  Peckfo rton  Castle  came in to  
co llis io n  in  the  E n g lis h  C hanne l near th e  L iz a r d : 
th e  barque was pass ing  up  channel, on a voyage 
fro m  S ou th  C a ro lin a  fo r  B rem erhaven, and  the 
sh ip  was p roceed ing  in  ba llas t fro m  R o tte rd a m  to 
C a rd iff. A n  action  o f c o llis io n  was a t once in s t i
tu te d  b y  th e  ow ners o f th e  A ugust a g a in s t the 
owners o f the  P eckfo rton  Castle, w h ich  was m e t by  
a co u n te r-c la im  o f the  la tte r. T he  action came on 
fo r  t r ia l ,  and on th e  31st o f  the  same m o n th  th e  
ju d g e  o f th e  A d m ira lty  C o u rt h e ld  th a t th e  
A ugust was alone to  blam e. F ro m  th a t  decision 
th e  presen t appeal is b ro u g h t.

I t  is  th e  com m on case o f th e  appe llan ts  and 
o f th e  respondents, th a t  a t th e  respective  tim e s  
w hen each vessel was f ir s t  seen fro m  the 
o the r, th e  A ugust was on th e  p o rt ta ck  head
in g  E ., o r n e a rly  so, and  had the  w in d  a t least 
th re e  po in ts  fre e ; i t  is fu r th e r  agreed th a t 
fo r  a t least h a lf  an  h o u r  before th e  co llis io n  the 
P eckfo rton  Castle was close-hauled and  on the p o rt 
tack , b u t the re  is  m uch c o n flic t o f evidence as to  
th e  d ire c tio n  o f  th e  w in d  and  th e  consequent 
course o f th e  P eckfo rton  Castle, and also as to 
va riou s  o th e r c ircum stances o f th e  case. I t  was 
how ever a d m itte d  in  the A d m ira lty  C o u rt, and has 
been a d m itte d  in  th e  a rg u m e n t before us, th a t  the  
rea l que s tion  a t issue is  w h e th e r the  12 th  o r  17th 
a rtic le  o f th e  re g u la tio n s  fo r p re v e n tin g  co llis ions 
a t sea is  app licab le  to  th e  c ircum stances o f the 
present case. T he  appe llan ts  assert th a t  th e  Peck
fo r to n  Castle was f i r s t  seen fro m  th e  A ugust about 
11.30 a m . ; th a t  the  w in d  was th e n , and  co n tinued  
u n t i l  a fte r  the  co llis io n  to  be, fro m  N . to  N . by W . ; 
th a t  the  P eckfo rton  Castle  w hen  so f ir s t  seen was 
th re e  p o in ts  on th e  s ta rboa rd  q u a rte r  o f the  August, 
d is ta n t about th ree  m iles, head ing  between E .N .E . 
and N .E . by  E .,  th a t  is  a t an ang le  o f fro m  tw o  to 
th ree  p o in ts  fro m  th e  course of the  August, w h ich  
was E . ; th a t  each vessel co n tinued  on  h e r course 
u n t i l  ju s t  before  th e  co llis io n , the  speed o f the 
Peckfo rton  Castle  be ing  cons ide rab ly  in  excess o f 
th a t  o f the  A u g u s t ; th a t u n d e r such circum stances 
th e  P eckfo rton  Castle  was an o v e rta k in g  vessel 
w ith in  th e  m ean ing  o f th e  17 th  a r t ic le  o f the  re g u la 
tions, and, as such, bound to  keep o u t o f th e  w ay o f the 
August, b u t neglected to  do so. T he  respondents 
on th e  o th e r hand  in s is t th a t  th e  w in d  was fro m  N .W . 
to  N .W . by N . ; th a t  the  P eck fo rlon  Castle, w h ich  
d u r in g  th e  forenoon had been on the  starboard 
ta c k  head ing  W . b y  S „  w e n t on th e  p o rt ta ck  at 
tw e lve  o’c lock, and th a t th e n ce fo rth  he r course was 
betw een N .N .E . and N .E . b y  N ., o r in c lin e d  a t an 
ang le  o f fro m  five  to  s ix  p o in ts  to  th a t of the 
August, and  th a t  th e  A ugust was f ir s t  seen f r o »  
th e  P eckfo rton  Castle abou t 12.15, be ing  then  fou r
p o in ts  on th e  p o rt bo wand d is tant about a m ile  and a
h a lf ;  th a t  u n d e r such c ircum stances the  A ugust and 
th e  Peckforton Castle w ere c ross ing  vessels w ith in  
the  m ean ing  o f th e  12 th  a r t ic le  o f th e  regu la tions, 
and th e  A u g u s t be ing  to  w in d w a rd  was bound to 
keep o u t o f th e  way, and n o t h a v in g  done so, was 
alone to  blame. The  respondents fu r th e r  assert 
th a t  a t no tim e  was th e  Peckfo rton  Castle three 
p o in ts  on th e  s ta rboa rd  q u a rte r  o f th e  August, a 
seen fro m  th a t sh ip , and th a t, i f  she had been  ̂
s itua te , w ith  the  w in d  fro m  N .W . to  N .W . b y  ‘* 
a co llis io n  between th e  tw o  vessels cou ld  n 
poss ib ly  have occurred  i f  each had con tinued  0 
he r course.
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H a v in g  rega rd  to  the  tw o  views so p u t fo r 
w a rd  by th e  parties , we are o f op in io n  th a t 
th e  question  o f fac t, upon the  so lu tio n  o f w h ich  
the  decision o f th is  appeal m u s t depend, is th a t 
o f th e  d ire c tio n  o f th e  w ind . I f  th is  be ascer
ta ined , th e  course o f th e  close-hauled sh ip  ly in g  
w ith in  s ix  po in ts  o f the  w in d  can re a d ily  be de te r
m ined. Noxv w ith  reference to  th is  question five  
w itnesses w ho w ere  on board the  A ugust— her 
m aster, m ate , boatsw ain, he lm sm an,and  lo o k -o u t—  
a ll swear m ost p o s itiv e ly  th a t the w in d  was from  
N . to  N . by  W . ; w h ils t  five  o th e r w itnesses who 
w ere on board the Peckforton Castle— h e r m aster, 
f ir s t  and second mates, and he lm sm an, and a 
licensed p ilo t— p o s itive ly  swear th a t th e  w in d  was 
fro m  N .W . to  N .W . by  N . I n  a d d itio n  to  these 
ten  w itnesses a T r in i t y  p i lo t  gave evidence on 
beha lf o f the  appellants  to  th e  e ffect th a t he le ft  
P a l m ou th  h a rb o u r about eleven o’c lo c k ; th a t at 
th e  tim e  o f the co llis ion , w h ich , however, he d id  
n o t w itness, he was some s ix  m iles fro m  the  
M anacles, and th a t th e  w in d  was then  N . On 
the o th e r hand, tw o  o th e r T r in i t y  p ilo ts  who saw 
the c o llis io n  speak p o s itiv e ly  to  the  w in d  be ing  
N .W . by N . N ow , a p a rt fro m  th e  c ircum stance 
th a t as regards th e  firs t-m e n tio n e d  of these th ree  
p ilo ts  the re  was n o th in g  to  cause h im  to  no tice  
th e  precise d ire c tio n  o f the  w in d  a t the  tim e  o f 
th e  co llis ion , w h ils t  th e  a tte n tio n  of th e  tw o  la tte r  
w ou ld  p robab ly  be d irec te d  to i t  by  reason of th e ir  
w itness ing  the co llis ion , i t  is to  be fu r th e r  noted 
th a t th e  la tte r  were close upon th e  spot w here the  
co llis ion  occurred, w h ils t  th e  fo rm e r was some 
m iles to  the eastward, and a t a spot w here th e  d i
rec tion  o f th e  w in d  w ou ld  be in fluenced b y  land 
cu rren ts . B u t there  is one piece o f evidence ad
duced on the  p a rt o f the  respondents w h ich , ta ke n  
in  connection w ith  th e  te s tim o n y  o f the witnesses 
w ho have been m entioned , is , in  o u r op in ion , co n 
clusive, and th a t is the  o ffic ia l w ea ther re p o rt o f 
the L iz a rd  lig h th o use  fo r J u ly  6 th , fro m  w h ich  
i t  appears th a t fro m  th re e  a.m. u n t i l  n ine  p.m . o f 
th a t day, th e  w in d  was co n tin uo u s ly  N .W ., 
th o u g h  i t  b lew  w ith  v a ry in g  force. W e  are 
satisfied  upon th is  evidence th a t th e  w in d , a t 
and near the  place w here th e  co llis ion  occurred, 
Was fo r some tim e  p re v io u s ly  to  and fo r some 
tim e  a fte r  the  co llis io n  fro m  N .W . to  N .W . b y  
N ., as alleged b y  th e  respondents, and th is  v ie w  
° f  th e  case is  s tro n g ly  supported  b y  the  c ir 
cumstances to  w h ich  w e are about to  adve rt. 
The course o f th e  P eckfo rton  Castle  d u r in g  the 
io renoon and u p  to  tw e lve  o ’c lock, w h ils t  on he r 
s ta rboard  tack, was a d m itte d ly  W . by S. H a d  the 
w in d  be ing  N . o r N . b y  W ., as asserted by the 
appellants, she w o u ld  have made he r course 
W .N .W ., o r W . by  N ., instead  of W . b y  S , and 
Would have had no occasion to  go on th e  p o rt ta ck  
'm t i l  a fte r she was cons ide rab ly  past the  L iz a rd . 
^ ° w ,  one e ffect o f o u r ha v in g  a rr iv e d  a t th is  con
c lus ion  as to  the  d ire c tio n  of th e  w in d , in  the  face 

the  pos itive  sta tem ents of so m any w itnesses 
who w ere on board th e  August, is to  m a te r ia lly  
jessen the  va lue w h ich  we m ig h t o therw ise  have 
been disposed to  a ttach  to  th e ir  evidence upon 
o the r m atte rs , as to  w h ich  there  is a co n flic t o f 
tes tim ony ; bu t, in  o u r op in ion , i t  is  unnecessary 
to  en te r in to  any p a rt ic u la r  considera tion  o f these 
o ther co n trove rted  m atte rs .

I t  b e ing  established th a t  th e  d ire c tio n  o f the 
wind was fro m  N .W . to  N .W . by  N ., the  course | 
° f  the P eckfo rton  Castle on he r p o rt ta ck  m u s t 1

have been, as a lleged by  the  respondents, N .N .E . 
and N .E . b y  N ., in c lin e d , the re fo re  a t an 
ang le  o f a t least five  p o in ts  to  th a t  o f  th e  A u g u s t, 
and i t  was u t te r ly  im possib le  fo r  the  Peck
fo r to n  Castle to  have been ever seen fro m  the  
A ugust th ree  p o in ts  on the  s ta rb o a rd  q u a rte r 
o f th e  la tte r, o r, indeed, in  any d ire c tio n  aba ft he r 
beam. The s ta tem en t o f the  m aste r o f th e  Peck
fo r to n  Castle appears to  be s u b s ta n tia lly  co rre c t, 
th a t, a fte r  he w en t about, h is  sh ip  was p re t ty  
broad on th e  sta rboard  bow o f th e  A ugust. 
T he  sh ip  and th e  barque were consequently  
c ross ing  vessels w ith  th e  w in d  on th e  same side, 
and th e  barque, be ing  to  w in d w a rd , was bound  to  
keep o u t of th e  w ay ; th is  she neg lected to  do, and 
we agree w ith  th e  learned ju d g e  o f  th e  A d m ira l ty  
C o u rt in  th in k in g  th a t she was alone to  blame. 
T he  gentlem en w ho have g iven  us th e ir  assistance 
as n a u tica l assessors concur in  th e  v iew s w h ic h  
we have expressed ; b u t th e y  are fu r th e r  o f op in ion  
th a t th e  A ugust was g u i l t y  o f a breach o f th e  w e ll- 
recognised ru le  o f n a v ig a tion  th a t  a sh ip  h a v in g  
the w in d  free  shou ld  g ive  w ay to  one close-hauled. 
T h is  v iew  was p robab ly  taken by  th e  ju d g e  o f 
the  A d m ira lty  C o u rt, and b y  the  E ld e r  B re th re n  
w ho assisted h im ; b u t we p re fe r to  base o u r 
decision, aga inst th e  appellants, upon  th e  g ro u n d  
th a t th e y  disobeyed the  d irec tions  g ive n  in  a rt. 
12.

T he  appeal m us t be d ism issed w ith  costs.
The ju d g m e n t w h ich  I  have ju s t  pronounced is 

the  ju d g m e n t o f tb e  co u rt. I  desire, however, to  
add a few  observations w ith  reference to  th a t 
p o rt io n  o f M r. M ilw a rd ’s a rg u m e n t w h ich  was 
based upon th e  ju d g m e n t in  th e  case o f The  
F ra n c o n ia  (u b i sup.). M r. M ilw a rd , in  su p p o rt o f 
h is  con ten tion  th a t  th e  Peckfo rton  Castle was 
o v e rta k in g  the  August, and re ly in g  u pon  the  
evidence o f h is ow n witnesses, th a t she was th ree  
po in ts  on the  s ta rb o a rd  q u a rte r  o f th e  la tte r, 
c la im ed th e  benefit o f the  d e fin it io n  o f  an ove r
ta k in g  vessel, suggested b y  B re tt ,  L .J . in  
d e liv e rin g  th e  ju d g m e n t in  th e  case o f The 
F ra n co n ia . W h a t B re tt, L .J . said was as fo llow s : 
“  I t  seems to  me th a t th is  m ay seem a v e ry  good 
de fin itio n . I  w i l l  n o t say th a t  i t  is exhaustive , o r 
th a t i t  m ay n o t on some occasion be found to  be 
s h o rt o f co m p ris in g  every  case : b u t I  th in k  i t  is a 
ve ry  good ru le , th a t  i f  th e  ship3 are in  such a 
p os ition , and are on such courses and a t such 
distances, th a t i f  i t  were n ig h t th e  h in d e r sh ip  
cou ld  n o t see any p a rt o f th e  side l ig h ts  o f th e  
fo rw a rd  sh ip , then  th e y  cannot be said to  be cross
in g  ships, a lth o u g h  th e ir  courses m ay n o t be 
exa c tly  pa ra lle l. I t  w ou ld  n o t do, I  th in k ,  to  
l im it  the  ang le  o f th e  crossing  too m uch , b u t a 
l im i t  to  th a t ex ten t i t  seems to  me is a v e ry  u se fu l 
and p ra c tica l ru le , and th e n  i f  th e  h in d e r o f tw o  
such ships is  g o in g  fa s te r th a n  th e  o th e r she is  an 
o v e rta k in g  sh ip .”  M r. M ilw a rd ’s a rg u m e n t was 
th is  : I f  the  P eckfo rton  Castle  was th ree  p o in ts  on 
th e  sta rboard  q u a rte r of the  A ugust she cou ld  no t, 
had i t  been n ig h t have seeu any o f th e  side l ig h ts  
o f the August, and she was acco rd in g ly  an ove r
ta k in g  vessel, and  the  17th and n o t the  12 th  
a rtic le  o f the  re g u la tio n s  was app licab le. T h is  
w ou ld  have been a ve ry  effective, i f  no t a conc lu 
sive, a rg u m e n t i f  i t  had been established th a t the  
Peckforton Castle was th ree  p o in ts  on th e  sta rboard  
q u a rte r o f th e  A u g u s t; b u t  we have he ld  th a t th e  
Peckforton Castle was n o t th re e  p o in ts  on the  s ta r 
board q u a rte r o f th e  August, o r in  any d ire c tio n
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aba ft h e r b e a m ; and the re fo re  th e  question  
w h e th e r th e  d e f in it io n  is  accura te  o r no t is n o t o f 
im p o rta n ce  in  th e  presen t case. I  desire how ever 
to  state thafi, w ith o u t expressing  any d issen t fro m  
th e  d e fin it io n — w h ich  I  am  bound to  say I  a t the 
t im e  th o u g h t u n sa tis fa c to ry , th o u g h  i t  was n o t in  
m y  op in io n  necessary fo r  th e  dec is ion  o f Trie 
F ra n c o n ia  case— I  am  u n w il l in g  to  be considered 
as g iv in g  i t  an u n q ua lified  a s s e n t; th e  a rg u 
m en ts  in  th e  p resen t case have caused m e 
to  e n te rta in  some d o u b t upon th e  sub je c t, 
a nd  I  deserve to  reserve to  m yse lf th e  r ig h t  o f 
reco n s id e rin g  i t  w hen th e  c ircum stances o f  any 
case before me m ay req u ire  it .  I t  is occas iona lly  a 
m a tte r  o f considerable d if f ic u lty  to  decide w he the r 
a p a rt ic u la r  vessel is  crossing , o v e rta k in g , o r 
a p p ro a ch in g  th e  o th e r, w ith in  th e  in te n t   ̂ and 
m e a n in g  o f th e  several a rtic le s  of th e  re g u la tio n s ; 
and  th e  co u rt, whose d u ty  i t  is  to  decide such 
q u es tions , m u s t act upon  th e  v ie w  taken  b y  i t  o f 
th e  special c ircum stances o f the  case under con
s id e ra tio n , an d  w ith  a due re g a rd  to  th e  severa l 
m a tte rs  p rov ided  fo r  by  th e  1 9 th  a rtic le , as w e ll as 
those recogn ised  ru les  o f n a v ig a tion  w h ich , th o u g h  
n o t expressed, o r fu l ly  expressed, in  th e  reg u la tio n s  
are nevertheless o f genera l app lica tion .

J a m e s , L .J .— I  also desire to  add th a t th e  re s u lt  
of th e  a rg u m e n t induces m e to  come to  th e  con
clusion  th a t I  do u b t w h e th e r th e  d e fin itio n  la id  
dow n in  The F ra n c o n ia  case can be la id  dow n as a 
ru le  to  be so g e n era lly  applicab le  as appears to  be 
in tim a te d  in  th a t case.

T h e s ig e r , L .J .— W it h  reg a rd  to  th e  ru le  
re fe rre d  to , a fte r  w h a t has fa lle n  fro m  th e  o ther  
m em bers o f th e  co u rt, I  have o n ly  to  add th a t I  
am  n o t p rep ared , in  a  case lik e  th e  present, to  
express th e  v ie w  th a t i t  o u g h t n o t to  be adopted as 
a  convenient ru le  of n av ig atio n . I  o n ly  deBire to  
reserve m y  assent to  i t  u n t i l  th e  occasion arises  
w h en  i t  w i l l  have to  be considered m ore fu lly  
w h e th e r th e  te s t g iven  b y  i t  can be in  a ll cases 
e q u a lly  applied.

A ppea l dism issed w ith  costs.
S o lic ito rs  fo r  th e  appe llan ts , ow ners o f the  

A ugust, G regory, B ow cliffe , and Go.
S o lic ito rs  fo r  th e  respondents owners o f the 

F eck fo rton  Castle, Cooper and Co.

HIGH COURT OF JUSTICE.
Q U E E N ’ S B E N C H  D I V I S I O N .

Reported b y  J. M . L e l y , Esq., Barrister-at-Law.
F r id a y ,  Fee. 21, 1877.

(B e fo re  C o c k b u r n , C.J.)

W il s o n  a n d  a n o t h e r  v . G e n e r a l  S c r e w  C o l l ie r y  
C o m p a n y .

S team sh ip— C ontract fo r f i t t in g s  o f — B re a c h -  
M easure o f  damages— Becovery f o r  loss o f  use o f  
ship.

The defendants, hav ing  contracted to supp ly  the 
p la in t if fs ’ steamship w ith  a  p rope lle r sha ft and  
other f it t in g s , supp lied  useless f it t in g s , whereby 
the p la in tiffs , besides being obliged to replace the 
f it t in g s , lost the use o f  the ship fo r  n ine  days. _

H e ld , th a t the lost earn ings o f the sh ip  f o r  the n ine  
days ought to be inc lu d e d  in  the damages re 
coverable.

T h is  was an action fo r breach o f a  co ntrac t by

[Q .B . D iv .

th e  defendants to  su p p ly  the  p la in t if fs ’ s team sh ip  
w ith  ce rta in  f it t in g s .  . .

T he  facts appear fro m  the w r it te n  ju d g m e n t ot 
C o ckbu rn , C .J.

F a y ,  Q.C. and E d w y n  Jones fo r  th e  p la in t if fs .
M u rp h y ,  Q.C. and J . C . M atthew  fo r  the  

defendants.
C ur. adv. vu lt.

Fee. 21.— Co c kbu r n , C. J .— T h is  was an action 
t r ie d  before m e a t th e  la s t assizes fo r  the  co un ty  
o f S u rre y . I t  was an ao tion  b ro u g h t aga ins t the 
defendants, w ho  are a com pany engaged in  the 
re p a ir  o f steam  vessels, fo r  breach o f a co n tra c t to  
fu rn is h  a new  brass lin e r  to  the  p ro p e lle r sha ft o f 
a steam  vessel o f the  p la in tif fs , and a new  brass 
stem  b ru s h ; th e  a lle g a tio n  be ing  th a t  those 
a rtic les  w ere  n o t construc ted , o r f it te d  on, in  a 
w o rk m a n lik e  and p ro p e r m anner, in  consequence 
o f w h ic h  th e y  became useless, and the  p la in t if fs  
were o b lig e d  to  replace them , whereby th e y  were 
n o t o n ly  p u t to  expense, b u t lo s t th e  use o f the 
vessel fo r  n ine  days, and  th e y  c la im ed damages, 
n o t o n ly  fo r th e  cost o f th e  new  brass lin e r  and 
b ru sh , b u t also fo r  th e  loss susta ined b y  the 
de ten tio n  of th e  vessel. T he  ju r y  found  fo r  the 
p la in t if fs  as to  th e  m ach in e ry  h a v in g  been de
fe c tive  ; and i t  is n o t d isp u ted  th a t ju d g m e n t sha ll 
be g ive n  fo r  th e  cost o f the  new machinery» 
a m o u n tin g  to  1571. 15s. 6 d . ; b u t i t  was contended 
b y  th e  defendants th a t  the  p la in t if fs  were n o t en
t i t le d  to  recove r damages fo r  the  loss susta ined by 
th e  vessel rem a in in g  unem ployed d u r in g  th e  tim® 
th a t  th e  new  m ach in e ry  was be ing  made and
fitte d - ,

E v idence  was g iven  b y  th e  p la in tiffs  th a t tne 
ea rn ings o f  such a vessel as th e  one in  question 
w o u ld  be from  261. to  271. a day. N o  evidence was 
adduced to  show th a t  th e  vessel w o u ld  have been 
a c tu a lly  so em ployed ; b u t  no ob jec tion  was made 
on  th is  score, th e  con ten tion  o f th e  defendants being 
based on th e  genera l p ropos ition  th a t the  damages 
c la im ed  were too  rem ote. I  reserved th e  question 
fo r  fu tu re  considera tion , and i t  has since been 
a rgued before me b y  counsel.

O n  cons idera tion  I  am  o f op in ion  th a t  tho 
damages c la im ed are n o t too rem ote , and fa 
w ith in  th e  ru le  la id  dow n b y  th e  C o u r t  o t 
E xcheque r in  H a d le y  v. Baxendale, 9 E x .
I t  is  the re  said : “ W he re  tw o  pa rties  have made 
a co n tra c t w h ich  one o f them  has broken» 
the damages w h ic h  th e  o th e r p a rty  o ugh t 
rece ive  in  respect o f such breach o t contrac 
shou ld  be such as m ay fa ir ly  and reasonably y  
considered as e ith e r a r is in g  na tura lly»  1 ' 
acco rd ing  to  th e  usua l course o f th in g s , fro m  sue 
breach o f co n tra c t itse lf, o r such as m ay reasonably 
be supposed to  have been in  th e  con tem p la tion  
b o th  parties  a t the  tim e  th e y  made the  con trac t, ■ 
th e  probab le  re s u lt o f th e  breach o f i t . ”  I t  appea 
to  me th a t  when m ach ine ry  is ordered fo r a, se 
g o in g  steam  vesse l.it m u s t be in  the co n te m p la te   ̂
o f the  parties  th a t  the purpose of the  th in g  o rde r!L  
is  to  enable th e  vessel to  resum e he r usua l o 
p lo ym e n t, and th a t, in  th e  event o f th e  m achine y 
be ing  defective , th e  defect w i l l  have to  be m ®' . 
good before the  vessel can be aga in  em ployed, a 
th a t  th e  de ten tion  o f  th e  vessel w i l l  be 
p robab le  re s u lt o f th e  breach of c o n tra c t. . , j

I  the re fo re  h o ld  th a t  th e  p la in t if fs  are e n t it  ^  
to  recover the  loss sustained b y  the  de ten tion  
the  vessel, a m o u n tin g  to  234J., as w e ll as th e  c

W il s o n  a n d  a n o t h e r  v .  G e n e r a l  S c r e w  C o l l ie r y  C o m p a n y .
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o f rep la c in g  th e  m ach in e ry . T he  ju d g m e n t w i l l  
the re fo re  be en tered  fo r  3911. 15*. 6d.

Judgm ent accord ing ly .
S o lic ito rs  fo r  the  p la in t if f ,  Lowless, N e lson, and 

Jones.
S o lic ito rs  fo r  the  defendants, Thomas and 

S o lla m s .

C O M M O N  P L E A S  D IV IS IO N .
Beported by A . H . B ittlesto n  and J. A . F oote, Esqrs., 

Barristers-a t-Law .
F r id a y ,  Dec. 7, 1877.

(Before  G r o v e  and L in d l e y , JJ .)
S t e e l  v . L e s te k  and L il e e .

APPEAL FROM INFERIOR COURT.
M aster an d  servant— P a rtn e rsh ip — Negligence—  

S h ip — Owner and  c a p ta in — T ra n s fe r o f contro l 
over— Share in  p ro fits—R e g is tra tio n —“ M anag ing  
ow ner ” — 38 Sf 34 Viet. c. 88, s. 4, sub-sect. 4.

The ow ner o f  a sh ip , who, by a ve rba l agreement, 
gives up a l l  c o n tro l over her to the cap ta in , bu t re 
ta in s  a r ig h t  to one -th ird  o f  the ne t pro fits , and  
is  subsequently to the agreement registered as 
“ m anag ing  o w n e r”  under the M erchant S h ip p in g  
Act 1875, is  lia b le  f o r  the neg ligent management 
o f the vessel by the ca p ta in , a lthough occu rring  
d u rin g  her em ploym ent under a  cha rte r-p a rty  o f  
w hich  the owner knew no th ing , (a)

Eraser v. M a rsh  (13 F a s t, 238) d is tingu ished . 
Sp e c ia l  case sta ted  by a C oun ty  C o u rt ju d g e .

T h is  was an action b ro u g h t by th e  p la in tiffs , 
who are m ille rs  a t S p a ld in g , aga ins t the  de
fendan t Leste r, as th e  owner, and th e  de fendant 
L ile e  as th e  m aste r, o f a sloop ca lled th e  Anne o f 
(roole, fo r  damage a m o u n tin g  to  th e  sum  o f 50£. 
occasioned to  th e  p la in t if fs ’ w h a rf by the  sloop 
b reak ing  loose fro m  he r m oorings under c irc u m 
stances w h ich , in  ray op in ion , showed neg ligence 
by  th e  de fendant L ile e  in  the  m anagem ent o f the  
vessel, and evidence be ing  g iven  th a t  damage to  
50J. had been suffered by  the  p la in t if fs  in  conse
quence, I  gave ju d g m e n t aga inst bo th  th e  defen
dants to  th a t am oun t w ith  costs. P ro m  th is  ju d g 
m en t the re  is no appeal on the  p a rt o f the defen
dan t L ile e , b u t th e  de fendant L e s te r alleges th a t 
he is n o t lia b le  fo r  the  neg ligence  o f L ilee .

The facts bearing upon this point proved before 
me were as follows :—

T he  de fendant Le s te r, w ho is a m e rch a n t l iv in g  
Qnd c a rry in g  on business a t S to ke -up o n -T re n t, in  
the  co u n ty  o f S ta ffo rd , purchased, in  the m o n th  of 
■May 1873, th e  sloop Anne, w h ich  was d u ly  tra n s 
fe rred  to  h im , and  reg is te red  in  h is  name as the  
owner. H e  was a fte rw ards reg is te red  as the 
“  m anag ing  ow ner,”  u nder th e  p rov is ions o f the  
M erchan t S h ip p in g  A c t  1875.

For about three months after the defendant 
Lester purchased the vessel, he traded with her on 
his own account, employing the defendant Lilee 
as skipper, paying him standing wages. A t  the 
and of three mouths from his purchase of the 
sloop, he agreed verbally with the defendant Lilee

(a) T h is  case tu rn s  u po n  th e  fa c ts  w h ic h  are  h e ld  to  
6now  th a t  th e  ow n e r had  n o t  g ive n  u p  a ll  h is  r ig h t  aDd 
a o u tro l to  th e  m aBter, b u t  in te n d e d  to  p rese rve  h is  r ig h t  
and p o s itio n  as m a na g ing  ow ne r. I n  th e  U n ite d  S ta tes  
n  seems to  be h e ld  th a t  w he re  a m a s te r has th e  c o n tro l 
° f  a  vessel s a il in g  h e r on shares, and  no  o th e r fa c ts  
appear, th is  c o n s t itu te s  th e  m a s te r o w n e r p ro  h a c  v ic e ,  
at»d th e  ow ners are  n o t  l ia b le  fo r  h is  neg ligence  o r th e  
?®Rligence o f a  c re w  engaged b y  h im . (See S o m e r y .  
w h ite ,  65 M a in e  Rep. 542; 20 A m e r. R ep . 718.)— E d .

[C.P. Div.

th a t he shou ld  take  th e  sh ip  w herever he chose, 
on co nd ition  th a t  he (Le s te r) shou ld  have a th ird  
o f the  ne t p ro fits . L ile e  was to  be a t l ib e r ty  to  
go to  any p o rt, and to  take in  any cargo he chose, 
and to  re fuse  any cargo. H e  was also to  engage 
th e  m en, and L e s te r had no c o n tro l over the 
vessel. L ile e  was to  rende r to  L e s te r accounts of 
h is  p ro fits  from  tim e  to  tim e , and th is  state o f 
th in g s  cen tinued  t i l l  a fte r the  co llis io n , L e s te r 
se llin g  th e  vessel in  1876. Le s te r, on cross- 
exam ina tion , cou ld  n o t say w h a t h is p ro f it  was 
on th is  p a rt ic u la r  voyage. H e  said the account 
g iven  h im  b y  L ile e  was somewhere, b u t he had 
n o t g o t i t  w ith  h im . I n  the m o n th  o f M arch  
1876 th e  defendant L ile e  entered in to  a cha rte r- 
p a rty , a copy o f w h ich  is set o u t in  the  A p p e n d ix  
here to  (N o . 1).

T he  sloop a rr iv e d  a t S p a ld ing  in  due course, 
and a fte r  p a rt ia lly  d isch a rg in g  th e  cargo the vessel 
rem a ined  severa l days a t th e  said p o rt, and w h ils t  
so re m a in in g  th e  damage was occasioned to  the 
p la in tif fs ’ w ha rf, by  reason o f th e  neg ligence o f 
th e  defendant L ilee .

The  defendant L e s te r was n o t consu lted  by th e  
defendant L ile e  as to  the  con tra c t fo r ta k in g  the 
said cargo, and never saw o r heard o f the  ch a rte r- 
p a rty  t i l l  a fte r the  com m encem ent of th e  action ; 
be was n o t presen t a t th e  p o rt o f S pa ld ing  when 
the  vessel a rr iv e d  the re , o r a t any t im e  th e re a fte r 
d u r in g  her s tay a t the  said p o rt, and he d id  no t 
take  any p a rt in  the  m anagem ent of the  said 
vessel d u r in g  her voyage to ,o r  w h ils t  she rem ained 
a t  th e  said p o rt. T he  m en em ployed in  naviga
t in g  the  said vessel (as on a ll p rev ious voyages 
d u r in g  the  existence o f the  agreem ent between 
the  tw o  defendants) were h ire d  and paid by the  
defendant L ile e , w ho fo u nd  a ll stores req u ire d  fo r 
th e  said ship, and p a id  to  the  defendant L e s te r one- 
th ird  o f th e  p ro f it  rea lised b y  the voyage.

I  gave ju d g m e n t on th e  5 th  J u ly  1877, and a 
copy o f such ju d g m e n t w il l  be found  in  the 
appendix (see A p p e n d ix  N o. 2).

T he  question fo r  th e  cons ide ra tion  o f the c o u rt 
is  w he ther, under the c ircum stances above sta ted, 
the  de fendant L e s te r is le g a lly  liab le  fo r  the  
neg ligence o f the  de fendant L ile e  in  th e  m anage
m ent o f the  said sh ip  w h ils t ly in g  a t the  p o rt o f 
S pa ld ing , w h ich  occasioned the  dam age to  the 
p la in t if fs ’ w h a rf fo r  w h ich  th is  action  was b rough t. 
I f  he is so liab le  m y ju d g m e n t is to  s tand  ; b u t i f  
he is  not, th e n  th e ju d g m e n t is to  be aga ins t L ile e  
o n ly , and ju d g m e n t is  to  be entered fo r  the, defen
d an t Le s te r, w ith  costs.

J ames Stephen, Judge.
8 th  A ug. 1877.

ArrEND ix No. 1. Copy Charter 
P arty .

L on d o n , 21st M a rc h  1870.
I t  is  th is  d a y  m u tu a lly  agreed betw een  L ile e , m aste r, fo r  

a nd  in  b e h a lf o f  th e  ow n e r o f th e  good sh ip  o r vessel ca lled  
th e  A n n e  o f  G o o le , b u r th e n  p e r re g is te r  44 to n s , now  a t 
L o n d o n , and  Law es C hem ica l M a n u re  C om pany (L im ite d ) , 
59, M a tk - la n e , L o n d o n ,th a t th e  sa id  sh ip , n ow  be ing  t ig h t ,  
s ta u n ch , and  stroD g, and  e v e ry  w ay fit te d  fo r  th e  voyage, 
s h a ll w it h  a l l  c o n v e n ie n t speed s a il and  prooeed to  w h a r f  
o r  d ock  as d ire c te d  by sh ip p e r, free  o f d ock  dues to  vessel 
and  the re  load  in  re g u la r  tu r n  w ith  o th e r  sea-goinsr 
vessels (barges n o t  to  be te rm e d  sea-going sh ip s ) fro m  
th e  fa c to rs  o f th e  sa id  m e rcha n ts  a f u l l  a nd  oom ple te  
ca rgo  o f m anu re  in  bags and  o r  b u lk  a t  m e rcha n ts ’ 
o p tio n , a b o u t 80 to n s , th e  ca rgo  to  be b ro u g h t to  and 
ta k e n  fro m  a longside  th e  vessel a t m e rc h a n ts ’ r is k  and  e x 
pense, n o tw ith s ta n d in g  w h a t she can re aso n a b ly  s to w  and  
c a rry  o v e ra n d a b o v e  h e r ta c k le , app a re l, p ro v is io n s , and

Ste e l  v . L ester  a n d  L il e e .
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furniture, and being so loaded shall therewith proceed to 
Spalding or Gainsboro’ as ordered on signing bill of lading- 
and deliver the same on beiDg paid freight at the rate of 
6s. 6d. per ton of 20cwt. and 21s. gratuity. Merchant 
paying Welland dues on cargo. I f  cargo be shipped in 
bulk the bags to be carried free of freight (the act of God, 
the Queen’s enemies, fire, and all and every other 
dangers and accidents of the seas, rivers, and navigation, 
of whatever nature and kind soever during the said 
voyage always excepted); the freight to be paid on 
unloading and right delivery of the cargo in cash. Four 
working day s are to be allowed the said merchants (if the 
ship is not sooner despatched) for discharging the said 
ship, and all days on demurrage over and above the said 
lying days at 30s. per day.

Penalty for nonperformance of this agreement, esti
mated amount of freight.

(Signed) John L ilee .
(Signed) Pro. Lawes and Co., T hos. Ph llo . 

21-3-70.
A p p e n d i x  N o. 2 .  C o p y  J u d g m e n t .

I n  th e  case o f  Steele v . Lester and L ile e , w h ich  
■was heard a t the  la s t co u rt, the  ac tion  was aga inst 
L e s te r the  ow ner and l/ile e  th e  m aste r o f the  ship 
Anne, w h ich , h a v in g  b ro ke n  fro m  he r m oo rin g s  in  
th e  r iv e r  a t S pa ld ing  in  A p r i l  last, damaged a 
w harf b e long ing  to  th e  p la in t if fs  to  th e  ex ten t of 
lifty -s e v e n  pounds s ix  s h illin g s  and threepence, 
and th e  ac tion  was b ro u g h t to  recover th e  sum  of 
f i f ty  pounds, th e  res idue  be ing  abandoned in  o rde r 
to  b r in g  th e  case w ith in  th e  ju r is d ic t io n  o f th is  
co u rt.

I n  o rd e r th a t e ith e r o f th e  defendants shou ld  be 
lia b le  in  th is  action, i t  m u s t be shown th a t the re  
was neg ligence on th e  p a rt o f th e  defendant L ilee , 
w ho had th e  c o n tro l o f th e  vessel. A n d  I  am of 
op in ion , on th e  evidence, th a t  he was g u ilty  o f 
neg ligence in  the  w ay in  w h ich  he fastened the 
sh ip  a fte r he had rem oved he r fro m  he r f ir s t  m oor
ings, and also because he le f t  the sh ip  u n d e r th e  
charge o f an incom pe ten t m an, w ho m ig h t have 
avoided th e  accident i f  h8 had a ttended to  w h a t 
was said to  h im  by th e  w itness M itc h e ll.

N o  serious opposition  was made to  the  am oun t 
o f the  damage a lleged to  have been caused by th e  
sh ip , and I  have the re fo re  no d if f ic u lty  in  g iv in g  
ju d g m e n t in  the  action  fo r  th e  am oun t cla im ed.

W ith  rega rd  to  the o th e r defendant, th e  ow ner o f 
th e  vessel, i t  was u rged  in  h is  beha lf th a t, th o ug h  
he was a t the  t im e  o f the  tran sa c tio n  the  reg is te red  
“  m anag ing  o w n e r”  o f the  vessel, th a t the  re la tio n 
sh ip  o f m aster and s e iv a n t d id  n o t then  ex is t 
between h im  and L ile e  so as to  m ake h im  liab le  
fo r  h is m isconduct, and I  was pressed w ith  the case 
o f F rase r v. M a rs h a ll (13 E ast, 238) as su p p o rtin g  
th a t v iew . T h a t decision, how ever, when I  had 
the  o p p o rtu n ity  o f read ing  i t  ove r ca re fu lly , I  found  
to  have been g ive n  in  reference to  a state o f facts 
w id e ly  d if fe r in g  fro m  those before me. I n  th a t  
case th e  ow ner had a c tu a lly  b y  a ch a rte r-p a rty  
demised th9  sh ip  fo r  a tim e  ce rta in  to  the  m aster 
a t a ce rta in  re n t, b u t here the re  was n o th in g o fth e  
k in d  : a ve rba l a rrangem en t a t the  m ost, and th a t 
v e ry  loose ly proved. A n d  i t  is c lear to  m e th a t 
th e  ow ner m us t be he ld  lia b le  in  th is  case e ith e r 
as s ta n d ing  in  the  pos ition  o f L ile e ’s m aste r o r else 
as b is p a rtn e r under the  pecu lia r a rrangem en t he 
said he made w ith  h im . A n d , fo r the  purposes of 
the  present ac tion , i t  is o f no im portance  w h ich  
p o s itio n  he f ille d , as in  e ith e r case he w ould  be 
responsib le fo r  L ile e ’s acts w h ile  in  conduc t o f the  
vessel.

Judgm en t, therefore, fo r  f i f t y  pounds and costs 
m u s t be entered aga inst the  defendants.

F . T . Streeten io r  the  appe llan t. —T he  agree

m en t between L e s te r and L ile e  does n o t show a 
p a rtn e rsh ip , a m ere sh a rin g  o f p ro fits  is not 
e n o ug h : {Boss v. P a rk y n , 44 L .J . 616, Ch.) There 
is  n o th in g  here to  show a p a rtne rsh ip . Then, 
fu rth e r , the re  is  here  no re la tio n sh ip  o f m aster 
and servant, o r  em p loye r and em ployed, o r p r in 
c ipa l and agent. [Lindley, J. c ite d  Foo ley  v. 
D r iv e r  (L . Hep. 5 Ch. D . 45; 46 L .  J . 466, Ch*) 
Grove, J. c ited  Loelc v. F o w le r  (L . Rep. 7 C .P , 29l > 
41 L .  J. 99, C h .] I f  a person is in ju re d  
b y  th e  neg ligence of ano ther, a th ird  person 
is n o t liab le  unless th e  re la tio n sh ip  o f servant 
and m aste r can be shown to  ex is t between the 
th ir d  person and th e  person do ing  th e  in jury« 
o r unless th e  act fro m  w h ich  the  m ischief 
arises is  done b y  th e  express a u th o r ity  o f the 
t h ir d  pe rson : (Venables v . S m ith  46 L .  J . 476. 
Q. B .) H e re  n o th in g  o f th e  so rt is  shown. The 
case finds th a t  L e s te r knew  n o th in g  o f the 
ch a rte r-p a rty . [Lindley, J.— H e  m ay have le lt 
e v e ry th in g  in  L ile e ’s hands, and y e t L ile e  o n ly  6 
the  ca p ta in .] I n  M ill ig a n  v . Wedge (12 A d . 
E l l .  737) th e  b u ye r of a b u llo ck  em ployed » 
licensed d ro ve r to  d riv e  i t  fro m  S m ith f ie ld ; the 
d ro ve r em ployed a bo y  to  d rive  i t ,  and miscbie^ 
was occasioned to  the  bu llo ck  th ro u g h  the  careless 
d r iv in g  of the  boy. T he re  th e  licensed d rover 
was held to  be liab le , i f  anyone. T h a t case shows 
th a t you can o n ly  go one step beyond th e  person 
w ho does the  in ju r y .  [Grove, J .— I n  M illig a n  
Wedge (ub i sup.) L o rd  D enm an says : *• T he  pa rty  
sued has n o t done th e  act com pla ined of, b u t ha« 
em ployed ano ther who is recognised by  the  law  a 
exerc is iug  a d is t in c t ca llin g .” ]  I t  is n o t d ispute  
here th a t L e s te r was ow ner o f the  ve s s e l; b u t 1 
is found  by th e  case th a t  he had no c o n tro l ove r n- 
L ile e  had the  possession an d  e n tire  use o f the 
vesse l; b u t n o t th e  w hole  p ro f it .  _ A lth o u g h  there 
is  no le t t in g  here, the re  is  a p a rt in g  w ith  the us 
o f the vessel, and the re fo re  the case of I eraser 
M arsh  (13 E ast, 238) is in  p o in t. T he  case o 
F o w le r  v. Lock  (L . Rep. 7 C .P . 272; 9 C. P. 751,1 ■ 
10 C. P . 90) is also in  p o in t. Grove, J .— M y  deci
s ion in  th a t case w ant on the  fac t th a t  the  oWH^ 
gave up th e  use o f the  cab fo r the  day, and there- 
lo re  the  cabm an was th e  bailee o f th e  cab, sn 
n o t th e  se rvan t o f the  ow ner, a t a ll events in te r  s ■ 
A n d  I  d is tingu ished  th e  case of Powles  v. .// '«
(6 E . &  B . 207 ; 25 L .  J. 331, Q. B .), on the 
g ro u n d  th a t  th e  ju d g m e n t in  th a t case P * 
ceeded on th e  re la tio n  and resp o n s ib ility  
the  cab p ro p r ie to r  to  th e  ou ts ide  p u b lic .] B y  
J ., in  h is  ju d g m e n t in  F o iv le r  v . Lock  l 
sup.), says. “  ¡Suppose th a t  in  a c o u n try  to  ’ 
in  the  tim e  o f C harles I . ,  th e  ow ner o f a b ° r  
and c a rt con trac ted  to  a llow  ano the r m an to  na 
th e  e n tire  and exclusive persona l use and coot 
o f them , a t so m uch a week o r so m uch a o r  
fo r  th e  purpose of c a rry in g , fo r  the  d r iv e r  s pro ’ 
passengers o r goods w ith in  the  l im its  o f the  to ’ 
b u t w ith o u t rese rv in g  to  h im se lf (the  ow ner) . 
r ig h t  to  d ire c t w here th e  horse and ca rt 8 .Ke(j  
go, p rov ided  they  were used w ith in  th e  p iescri _ 
l im its  and were re tu rn e d  w ith in  the  agreed i ^  
w h a t in  th a t case w ou ld  have been the  n a tn r 
the  re la tio n  between th e  pa rties?  I  shou ld  f  
th o u g b t i t  w o u ld  n o t have been th a t 0 p11?11 : j0r 
and servant, b u t  w ou ld  have been th a t ot . -  
and bailee.”  H e re  the re  is an abso lu te  p m r "  
w ith  th e  c o n tro l o f the  vessel to  L ilee . j 
h ire d  th e  sailors, pa id  them , dism issed them , ^  
cou ld  go w herever he pleased. [Lindlei,
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T h a t is  so in  a ll cases o f  p a rtn e rsh ip , w here  th e re  
is a do rm a n t p a rtn e r.] H e  c ited  also

Reedie v. The London and North-Western Railw ay  
Company (4 Exch. 244.)

F in la y  fo r  th e  respondent.— T h is  is  re a lly  
a question  o f fact, upon w h ich  th e  decision 
of the  C o u n ty  C o u rt ju d g e  is  e qu iva len t to  the  
v e rd ic t o f a ju ry .  H e  decides upon th e  evidence 
th a t th e re  was n o t here an abso lu te  dem ise o f 
the sh ip , as there  was in  (F rase r  v. M arsh  (ub i 
eup.). [ L in d l b y , J .— H ave  n o t we to  decide 
w h e th e r h is conclus ion was r ig h t ,  on the  facts 
found P Grove, J .— H ere  the  evidence is  u n 
questioned, and  w e have to  decide w h a t is  the  
p roper lega l in fe rence  to  be d ra w n  fro m  these 
Unquestioned fa c ts .] Then, L e s te r  is  reg is te red  
as th e  m anag ing  ow ner, under 38 &  39 Y ic t .  c. 88, 
s- 4, sub-scct. 4. I f  the  co n ten tio n  of th e  appe llan t 
Was r ig h t ,  L ile e , and n o t Les te r, w ou ld  be so 
reg istered. [G rove, J .— T h is  is an ac tion  b ro u g h t, 
no t b y  L ile e  aga inst Leste r, b u t by  a th ird  person, 
and is  the re fo re  d is tin g u ish a b le  fro m  F o w le r  v. 
Loch  (u b i sup.)~\ T h a t is so. T he  re g is tra t io n  o f 
Teste r as m anag ing  ow ner is an adm iss ion  o f the 
strongest k in d  th a t the  vessel was under his 
Control. G rove, J .— T he  case fin d s  th a t he had 
Uo c o n tro l over th e  vessel, B u t th a t m ay be in  
fhe  same w ay as a m aste r exercises no d ire c t 
con tro l ove r h is  coachm an.] H e  was stopped by 
the C ourt.

Streeten in  rep ly .
. G r o v e , J ,— la m  o f op in ion  th a t the C oun ty  C o u rt 
.ludge was r ig h t ,  and th a t  h is  decision m u s t be 
a ffirm ed. The  action  was commenced aga ins t L ile e  
and L e s te r fo r  in ju r y  occasioned by  th e  neg ligence 
c f L ile e  in  th e  conduct o f a sh ip  o f w h ich  L ile e  was 
the m aste r and L e s te r th e  reg is te red  owner. The 
question w e have to  decide is, w h e th e r th e  re la tio n 
ship o f m aste r and servan t existed between L e s te r 
and L ile e , or, to  p u t i t  m ore w ide ly , w h e th e r L e s te r 
had o r had n o t d ivested  h im se lf o f h is  responsi
b i l i ty  fo r  th e  acts o f L ile e .

T he  case th a t seemed m ost in  fa vo u r o f th e  
appellants ’ con ten tion  was F ra se r  v. M arsh  (13 
Last, 238). T he re  i t  was he ld  th a t  th e  re g is 
tered ow ner o f a sh ip  h a v in g  charte red  h e r to  
the th e n  ca p ta in  a t a re n t  fo r  a ce rta in  num ber 
c f voyages, is  no t lia b le  fo r stores fu rn is h e d  to 
the sh ip  b y  o rd e r o f th e  ch a rte re r d u r in g  the 
ch a rte r-p a rty . B u t  the re  was there  an absolute 
uemise and p a rt in g  w ith  th e  ve sse l; n o r was ta e  
Registra tion th e re  o f  the  same k in d  as the reg is- 
w a tion  o f th e  m anag ing  ow ner u n d e r the M erch a n t 
^ h ip p in g  A c t  1875, w h ich  has fo r  its  ob jec t th a t 
there sh a ll be someone responsib le  fo r the  sea
w orth iness and p ro p e r m anagem ent o f  the  vessel, 
th e re  are, the re fo re , tw o  d is tin c tio n s  between 

raser v . M arsh  and th e  p resen t case; and I  d raw  
h® same in ference as the C o u n ty  C o u rt ju d g e  d id , 
hat the re  was here no absolute p a r t in g  w ith  the 
Rssel, b u t th a t  L e s te r s t i l l  in  a ce rta in  sense re- 
h'ned th e  m anagem ent o f the  vessel th ro u g h  the 

°aPtain.
A n o th e r case c ited  was th a t o f  F ow le r  v. Lock  

W 6i sup.) T here  th e  p la in t if f ,  a cab -d rive r, 
htained fro m  th e  defendant, a cab p ro p r ie to r, 

horse and cab upon th e  usua l te rm s — viz ., 
hat th e  d r iv e r  on b r in g in g  them  back a t the  end 

th e  day, shou ld  hand ove r to  the  p ro p r ie to r  
fixed sum, re ta in in g  fo r  h im s e lf a ll the  day ’s 

g o in g s  o v e rth a t sum, th e  day’s food fo r  the horse 
e*Pg supp lied  by the  ow ner, and the la tte r  h a v in g

no co n tro l ove r the  d r iv e r  a fte r le a v in g  the  yard»' 
T he  m a jo r ity  of th e  C o u rt o f C om m on Pleas held 
th a t the  re la tio n s h ip  between th e  de fendan t and 
th e  p la in t if f  was n o t th a t o f a m a s te r and servan t, 
b u t  th a t o f b a ilo r  and bailee, and consequently  
th a t  th e  de fendan t was u nder a lega l o b lig a tio n  to 
fu rn is h  the  p la in t if f  w ith  a horse th a t  was reason
ab ly  f i t  to  be d r iv e n  in  a cab. T he  E xchequer 
C ham ber, b e ing  d iv id e d  in  op in ion , and consider
in g  th e  s ta tem en t o f  facts upon w h ic h  th e y  had to  
decide im p e rfe c t, o rde red  a new t r ia l .  U p o n  the 
ac tion  aga in  be ing  tr ie d , in  answer to  questions 
p u t to  them  b y  th e  ju d g e , th e  ju r y  fo u n d  th a t  the 
horse was n o t reasonably f i t  to  be d r iv e n  in  a cab ; 
th a t  th e  p la in t if f  d id  n o t tako  upon h im s e lf the 
r is k  o f its  be ing  reasonably f i t  to  be so d r iv e n ; 
th a t  th e  de fendan t d id  n o t take  reasonable p re 
cau tions to  su p p ly  the  p la in t if f  w ith  a reasonably 
f i t  ho rse ; and th a t th e  horse and  cab were in 
tru s te d  to  the  p la in t i f f  as bailee, and  n o t as ser
van t. A  v e rd ic t h a v in g  been the reupon  en te red  fo r 
the  p la in t if f ,  the  C o u rt re fused to  d is tu rb  it .  I f  
th e  presen t ac tion  had been one b y  L ile e  aga inst 
L es te r, by the  m aste r o f  th e  vessel ag a in s t the 
owner, F o w le r  v . Lock  m ig h t  have had a ve ry  
s tro n g  app lica tion , b u t th a t  is no t so. T he  action  
here is b ro u g h t by  one o f th e  p u b lic , and is conse
q u e n tly  w ith in  th e  express d is t in c t io n  taken  in  
F o w le r  v. Lock  between th a t  case, w h ich  in vo lve d  
the  na tu re  o f  the  c o n tra c t between the  cabowner 
and th e  cabman on ly , and a case in v o lv in g  the  re 
la t io n  and re s p o n s ib ility  o f the  cab p ro p r ie to r  to  the 
pub lic , a d is t in c tio n  su pported  by th e  p revious 
decision in  Powles v. I l id e r  (6 E . &  B . 207 ; 25 
L .J . 331, Q. B .) A s s u m in g , the re fo re , F ow le r  v. 
Lock  to  be r ig h t ly  decided, i t  does n o t gove rn  th is  
case.

Then Venables v. S m ith  (L . Hep. 2 Q .B . l) iv .  
279) is, as fa r  as i t  goes, in  favour o f th e  decision 
o f the  C o u n ty  C o u rt ju d g e . I t  m ay be d is t in 
gu ishable  fro m  th e  p resen t case, b u t a t a ll events, 
i t  supports th e  con ten tion  o f th e  respondents ra th e r 
th a n  o f the  appellants.

There  was one p a rt o f the  case w h ic h  a t f ir s t  
seemed to  me to  be ve ry  s tro n g ly  in  fa vo u r o f the  
a p pe llan ts ’ co n te n tio n — nam e ly , th e  f in d in g  th a t 
L e s te r had pa rted  w ith  a ll co n tro l ove r th e  vessel. 
Because i t  seemed th a t, i f  th a t  was so, th e  case 
was b ro u g h t w ith in  F ra se r  v, M a rs h  (u b i sup.) B u t 
th o u g h it is t r u e  in a c e rta in  sense to  say th a t L e s te r 
had no co n tro l over the  vessel, he s t i l l  rem ained 
the  responsib le ow ner and m anager o f he r as re 
gards the  outs ide p u b lic . T he re  are tw o  im p o r ta n t 
m atte rs  th a t lead me to  th is  conclusion. The  
f ir s t  is  th a t  by sect, 4, sub-sect. 4, o f th e  M erch a n t 
S h ip p in g  A c t  1875, i t  is  p rov ided  th a t “  the 
ow ner o f every B r it is h  sh ip  sha ll f ro m  tim e  to  
tim e  re g is te r a t the  custom -house o f th e  p o rt in  
the  U n ite d  K in g d o m  a t w h ich  such sh ip  is re g is 
te red  th e  name o f th e  m anag ing  ow ner o f such 
sh ip , and, i f  the re  be no m anag ing  owner, then  of 
th e  person to  w hom  the  m anagem ent o f the  ship 
is in tru s te d  by and on behalf o f the ow ner ; and 
in  case the ow ner fa il o r neg lect to  re g is te r the 
name o f such m anag ing  ow ner o r  m anager as 
aforesaid he sha ll be liab le, or, i f  the re  be m ore 
owners than  one, each one sha ll be lia b le  in  p ro 
p o rtio n  to  h is  in te re s t in  the  sh ip , to  a p e n a lty  n o t 
exceeding in  th e  w ho le  500Z. each t im e  th a t the 
said sh ip  leaves any p o r t  in  th e  U n ite d  K in g d o m , 
a fte r N o v . 1, 1875, w ith o u t the name be ing  d u ly  
reg is te red  as aforesaid.”  N o w  i t  is  found  by th is
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case th a t L e s te r was reg is te re d  as ow ner o f the  
vessel. I f  he had dem ised the Bhip so as to p a rt 
w ith  the  m anagem ent o f he r, he m ig h t have had 
L ile e  in se rte d  in  the re g is te r  as th e  m anag ing  
owner. H e  d id  n o t do so, however, and, in  con 
sequence, rem ains th e  responsib le  ow ner o f  th e  
vessel. The  second m a tte r  is, th a t  he never g ives 
u p  h is  in te re s t in  the  adven tu re  ; so th a t  he n o t 
on ly  avows to  the  p u b lic  th ro u g h  th e  re g is te r  th a t 
he is  th e  responsib le  ow ner, b u t  he re ta in s  an in 
te res t in  com m on w ith  L e s te r to  th e  e x te n t o f  one- 
th ir d  o f the p ro fits . W h e th e r th a t co n s titu te s  
h im  a p a rtn e r fo r a ll purposes i t  is  unnecessary now 
to  de c id e ; i t  is  su ffic ie n t fo r  th e  p resen t purpose 
th a t he w ou ld  su ffe r b y  th e  fa ilu re  o f an adven
tu re , and b e n e fit by its  success.

O n these g rounds, I  am  o f op in io n  th a t  L e s te r  
is  lia b le  fo r th e  n e g lig e n t conduc t o f th e  vessel b y  
L ilee .

L indley , J.— I  am  o f  th e  same op in io n . I  he 
question  we have to  decide is , w h e th e r on th e  
facts sta ted th e  de fendan t L e s te r is lia b le . The  
facts are s h o rt ly  th e se : U p  to  J u ly  1873 L e s te r 
em ployed L ile e  as sk ip p e r. T hen  th a t  a rra n g e 
m en t was a lte red , and th e  a lte red  a rrangem en t 
was th is  : instead  o f L ile e  be ing  m aste r o f th e  
vessel, L e s te r a llow ed  L ile e  to  have th e  m anage
m en t o f i t ,  on co n d itio n  of p a y in g  a ce rta in  p ro 
p o rtio n  o f th e  p ro fits  to  h im . W h a t is th e  t ru e  
e ffect o f th a t agreem ent ? W e  are asked to  say 
th a t i t  am oun ts  to  a dem ise o f th e  sh ip  fro m  the  
ow ner to  th e  m aster, so as to  s h if t  th e  responsi
b i l i t y  fo r  n e g lig e n t m anagem ent fro m  th e  one to  
the  o ther. I  do n o t th in k  th a t th a t  is  so. I t  
seems to  me th a t th is  ag reem ent m ay be looked 
upon as h a v in g  fo r  its  ob jec t one of tw o  th in g s . 
I t  m ay be e ith e r a m ode o f p a y in g  the  m aste r o f 
th e  sh ip , L e s te r  s t i l l  re ta in in g  the  m anagem ent o f 
h e r ; o r  a ta k in g  o f th e  m aste r in to  pa rtne rsh ip . 
W h ic h  o f these v iew s is th e  co rre c t one i t  is  u n 
necessary to  decide. I  t h in k  th e  fo rm e r is the 
m ost probable . B u t  th e  vessel was be ing  m anaged 
fo r the  jo in t  p ro f it  o f  L e s te r  and L ilee . L ile e  
was the re fo re  e ith e r L e s te r ’s p a rtn e r o r L e s te r ’s 
agent. I  do n o t th in k  th e  facts show a n y th in g  
lik e  a dem iso of the  ship.

T h is  is  how I  tre a t th e  m a tte r  inde p en d e n t of 
th e  M erch a n t S h ip p in g  A c t  1875, b u t I  th in k  i t  
im p o r ta n t th a t  L e s te r does n o t re g is te r L ile e  
as m an a g in g  ow ne r o f th e  vessel, under the 
p ro v is ions  o f the  M e rch a n t S h ip p in g  A c t,  b u t 
h im se lf. I  do  n o t say th a t th a t  is  conclusive. 
L o o k in g  a t th e  purposes o f th a t p ro v is io n , i t  m ay 
som etim es, in  cases o f th is  k in d , be necessary to  
go beh ind  the  re g is te r  in  o rd e r to  d iscover th e  
tru e  re la tio n  of tPe pa rties . B u t th e  fa c t o f a m an 
g o in g  and re g is te r in g  h im s e lf as m anag ing  ow ner 
is  c e rta in ly  ve ry  s tro n g  evidence th a t  he is so. 
T hen  L ile e  h im s e lf takes th a t  v iew , as he enters 
in to  a c h a rte r-p a rty  on beha lf o f  th e  ow ner. T h a t 
is  a v e ry  good g ro u n d  fo r o u r ta k in g  th e  same 
view .

A ppea l d is m is s 'd 'w ith  costs.
S o lic ito rs  fo r  the  a p p e lla n t, Wedlake and  Son, 

fo r  K e a ry  and M a rs h a ll, S toke -upon-T ren t.
S o lic ito rs  fo r  the respondent, R ou th  and Stacey, 

fo r  M aples  and Son, S pa ld ing .

Nov. 7 and Dec. 21,1877.
(Before L o rd  Coleridge, O.J., and D esman , J.)

P almer v .  Z a r if i B rothers.
B i l l  o f  la d in g — C harte r p a r ly — D em urrage— Con

tra c t by indorsee o f b i l l  o f  la d in g .
A  ch a rte r-p a rty  s tipu la ted  tha t the agreed fre ig h t  

should be p a id  on r ig h t  and true  de livery o f 
cargo, and  th a t the discharge a t the p o rt of 
d e live ry  should be done in  accordance w ith  the 
usage o f the d ischa rg ing  p o rt.  The defendants 
were indorsees o f  the b ills  o f la d in g , w h ich  were 
expressed to be subject to the cond itions o f  the 
ch a rte r-p a rty , and  contained, live fo llo w in g  clause ■
“  The goods to be taken f ro m  the ship by the con
signee im m e d ia te ly  they come to hand in  d's 
charg ing  the sh ip , otherwise they w i l l  be landed 
o r p u t in to  c ru ft  by the m aster o r sh ip ’s agent (at 
the m erchant’s r is k  and  expense), and  either or 
both to hove a  lie n  on. such goods u n t i l  the p a y 
m ent o f  a l l  costs and charges so in c u rre d ."

I n  a n  action  by the p la in t i f f  fo r  damages f ° r  
the detention o f  the sh ip  by d e fau lt o f  the de
fendan ts ,the  ju r y  found  tha t the ship was detained 
f o r  two days beyond a reasonable tim e f o r  u n 
load ing , and  that'SOI. a day was a ffa ir  chargefo f 
the detention, and th a t the defendants held them
selves out to the p la in t i f f  as receivers o f  the cargo 
under the b i l l  o f  la d in g , so as to lead the plaint'.!] 
to look to them as such. There was evidence that 
the defendants to ld  the p la in t i f f ’s agent, b ffo re 
the ship a rrive d , th a t they had the cargo, and 
w o u ld  p a y  the f r e ig h t ;  and  th a t d u r in g  tjje 
u n lo a d ing  the p la in t i f f s  agent com pla ined dad il 
to the defendants o f  th e ir  de lay, te llin g  them tha 
there w ou ld  be a  c la im  f o r  dem urrage, w ith o u t ® 
re p u d ia tio n  by them o f L ia b ility .

H e ld , th a t there was evidence th a t the defendan 
undertook to pay f o r  any unreasonable d e lff j' 
and  tha t they took de live ry  under the p r o v i s i o n  

o f the b i l l  o f  lad ing .
A ction by shipowners for damages for the dete 
tion of a ship beyond a reasonable time for taking 
delivery of a cargo of wheat.

The sh ip  was charte red  by  m erchants in  S m y r1? 
to  take  a fu l l  cargo o f w hea t to  a safe p o r t ’ 
E n g la n d , to  be nam ed on s ig n in g  b ills  o f lad ing^ 
f re ig h t  o f 5s. a q u a rte r  to  be paid on r ig h t  an 
tru e  d e live ry  of cargo, “ th e  d ischarge a t the p 
of d e live ry  to  be done in  accordance w ith  , 
usage o f the d is ch a rg in g  p o r t.”  T he  m aste r s ig n 
b ills  o f la d in g , expressed to  be sub ject t o ^ . e 
d itio n s  o f th e  c h a rte r-p a rty  ; and th e  b ills  of lam b, 
were indorsed  to  the defendants, w ho had  notice 
th e  sh ip ’s a r r iv a l a t th e  E n g lis h  p o rt named.

T he  b i l l  o f la d in g  re fe rre d  to  th e  c h a rte r-p 1 ^  
fo r th e  am oun t o f fre ig h t  payable, and conta in  ^  
th e  fo llo w in g  clause: “ T he  goods to  be t® , 
fro m  th e  sh ip  by  th e  consignee im m e d ia te ly  M gJg 
come to  hand  in  d is ch a rg in g  th e  sh ip , o ther 
th e y  w i l l  he landed o r p u t in to  c ra ft by  th e  ma 
o r sh ip ’s agent (at the  m erchan ts  r is k  ana 0li 
pense), and e ith e r  o r  bo th  to  have a lie n  on s“  
goods u n t i l  th e  p a ym e n t o f a ll costs and eba b 
so in cu rre d .”  might'

T he re  was evidence th a t th e  cargo ' r g, 
have been d ischarged  in  tw e n ty -fo u r  n „ ort, 
accord ing  to  th e  usage o f th e  d is ch a rg in g  1' eg 
and th a t d u r in g  th e  u n load ing  r e m o n s t r a ^  
were made to  th e  defendants by the  sh ip  s 
and acknow ledged b y  them , as to  th e  delay 
defendants alleged th a t th e y  were o n ly  the  non
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ho lders o f th e  b i l l  o f la d in g , and were a c tin g  fo r  
a f irm  in  L ive rp o o l.

T he  p la in t if f  sued fo r  damages fo r  th ree  days’ 
de ten tion  o f the  sh ip , a t 30Z. a day. T he  ju r y  
found  th a t the  sh ip  was detained tw o  days beyond 
a reasonable tim e  fo r  u n load ing , and th a t  30Z. a 
day was a reasonable c la im  ; and fu r th e r ,  th a t 
the  defendants h e ld  them selves o u t to  the p la in t if f  
as rece ivers o f th e  w hole cargo under the b i l l  o f 
la d in g , so as to  lead th e  p la in t if f  to  believe th a t 
they  were th e  persons to  w hom  th e  p la in t i f f  was 
to  lo o k  as huch.

T he  defendants had ob ta ined  a ru le  n is i  fo r a 
new t r ia l ,  on the  g round  th a t there  was no evidence 
w h ich  shou ld  have been le f t  to  th e  ju r y ,  o r  to  
show a n y  c o n tra c t b y  th e  de fendant to  pay 
dem urrage.

N ov. 7.— Herschell, Q.O., fo r  th e  p la in t if f ,  showed 
cause. T he  defendants contended, f irs t, th a t the  
ho lders o f th e  b i l l  o f la d in g  are n o t liab le  fo r  th is  
de tention ; and, secondly, th a t even i f  th a t were 
so, th e y  are no t, in  th a t  sense, the  ho lde rs . A s  to  
the second p o in t, even i f  th e  defendants were 
a c tin g  fo r  o th e r p rin c ip a ls , and h o ld in g  the  b i l l  o f 
la d in g  fo r  them , the  ju r y  have fo u n d  th a t th e y  
he ld  them selves o u t as rece ivers o f th e  cargo 
u nder th e  b i l l  o f la d in g , so as to  induce the  
p la in t if f  to  lo o k  to  them  as such. A n  ac tua l 
ho lde r o f a b i l l  o f lad ing , g iv in g  no no tice  o f an y 
one behind fo r  w hom  he is  a c tin g , is  p e rsona lly  
liab le  u nder the  cond itions  expressed in  i t .  H e re  
the sh ipow ner w aived h is  lie n  fo r fre ig h t  by  g iv in g  
up the  cargo, co n fid ing  in  th e  ostensible h o ld e r o f 
the b i l l  o f la d in g . A n d , i f  th e  defendants are to  
he regarded as ho lders of the  b i l l  o f la d in g , th e y  
are c lea rly  liab le , fo r th e  b i l l  o f la d in g  inco rpo ra tes 
the  cond itio ns  o f th e  c h a rte r-p a rty , and prov ides 
th a t the  goods sha ll be ta ke n  fro m  th e  sh ip  im m e
d ia te ly  th e y  come to  hand in  un load ing . M il le r  v. 
Young  (4 E . &  B . ) ; Choppel v . C om fort (31 L .  J . 
58 0 . P .) decided th a t a p rom ise  m ig h t be im p lie d  
hy th e  ho ld e r of th e  b i l l  o f la d in g  to  pay fre ig h t.

B . E . Webster, on th e  same side.—-The question  
is, w h e th e r the re  was a cond ition  in  the b i l l  o f la d in g  
th a t th e  cargo shou ld  be cleared w ith in  a ce rta in  
tim e. I f  so th e  ow ner is  liab le  :

Steel v. Roberts, 17 L.J. 166, Q.B. ;
Jesson v. Solly, 4 Taunt. 52 ;
Wegener v. Smith, 15 C. B. 729.

Cohen, Q 0 . ( / .  C. M athew  w ith  h im ) fo r  the 
defendants.— F irs t ,  we say th a t u n d e r th is  b i l l  o f 
la d in g  th e  sh ippe r h im s e lf w ou ld  n o t be lia b le  fo r 
damages fo r  de tention. There is an  express clause 
th a t, i f '  th e  consignee does n o t, th e  m aster sha ll 
land th e  goods. H e  cannot re fra in  fro m  d o in g  so, 
and then  sue fo r  dam ages. Secondly, the re  was 
no lie n  fo r  dem urrage  g iven  by th e  c h a rte r-p a rty , 
Oor by  th e  b i l l  o f  la d in g . The  law  im p lie s  no such 
Ct>ntract b y  th e  defendants as th a t  a lleged, and 
there was none in  fact. T he ro  was no evidence o f 
any re fusa l to  d e live r th e  cargo on th e  g ro u n d  of 
a c la im  to  dem urrage ; and the re fo re  there  was no 
con tra c t to  pay i f  the  cargo was g ive n  up. The 
defendants were m ere ho lde rs  o f the  b i l l  o f la d in g , 
W ith no special p ro p e rty  in  the  cargo.

Dec. 21.— T he  ju d g m e n t of th e  co u rt (L o rd  
Coleridge, O.J., and  Denm an, J. was de live red  by

D enman , J .—  I n  th is  case th e  p la in t if f ,  w ho 
Was th e  ow ner o f the steam ship  Greenwood, sued 
the defendants fo r  damages fo r th ree  days’ de ten
tio n  o f th a t sh ip  beyond a reasonable t im e  fo r  
ta k in g  d e live ry  o f a cargo  o f w heat. T he  state-

[C .P . D iv .

m en t o f c la im  set fo r th  the  te rm s  o f a c h a rte r -  
p a rty , by which ce rta in  m erchants o f S m yrna  agreed 
to  g ive  the  sh ip  a fu l l  cargo of w hea t fo r  a safe 
p o r t  in  E n g la n d , to  be nam ed on s ig n in g  
b ills  o f la d in g , f re ig h t  o f 5s. p e r q u a rte r  to  
be paid on r ig h t  and tru e  d e liv e ry  o f th e  cargo,
“  th e  d ischa rge  a t th e  p o rt o f d e liv e ry  to  be done 
in  accordance w ith  th e  usage o f th e  d is ch a rg in g  
p o rt.”  I t  was th e n  s ta ted  th a t u pon  lo a d in g  the  
cargo, th e  m aste r signed b il ls  o f la d in g , w h ich  
were expressed to  be su b je c t to  th e  c o n d itio n s  o f 
th e  c h a rte r-p a rty , th a t th e  b il ls  o f la d in g  
w ere  indorsed  to  th e  defendants, w ho  had 
no tice  o f th e  a rr iv a l o f th e  sh ip  ; th a t  accord
in g  to  th e  usage o f  th e  p o rt,  th e  cargo  m ig h t 
have been d ischarged  in  tw e n ty -fo u rs , w h ich  i t  
was n o t ;  and th e  p la in t if f  c la im ed th ree  days 
dem urrage  acco rd ing  to  th e  con tra c t, 30Z. pe r 
day. There  was also a c la im  on the  g ro u n d  th a t th e  
defendants w ere bound to  ta ke  d e liv e ry  w ith in  a 
reasonable tim e , w h ich  i t  was a lleged th e y  had 
n o t done. The  b i l l  o f  la d in g  re fe rre d  to  the  
c h a rte r-p a rty  fo r  th e  am o u n t o f fre ig h t, and con
ta in s  the  fo llo w in g  c la u se , “ T he  goods to  be 
taken  fro m  th e  sh ip  by the consignee im m e d ia te ly  
th e y  come to  hand in  d is ch a rg in g  the  sh ip , o th e r
w ise they  w i l l  be landed o r p u t  in to  c ra ft  by  th e  
m aste r o r  sh ips’ agen t (a t the  m erch a n t s r is k  and 
expense), and e ith e r o r b o th  to  have l ie n  on such 
goods u n t i l  th e  paym e n t o f a ll costs and charges 
so in c u rre d .”  A c c o rd in g  to  the  evidence fo r  the  
p la in t if f ,  th e  crew  cou ld  have d ischarged  m ore 
ra p id ly  th a n  th e y  d id , b u t fo r  w a n t o f lig h te rs . 
T he  ju r y  found  th a t  th e  sh ip  was deta ined fo r  tw o  
davs beyond a reasonable t im e  fo r  u n load ing , 
and th a t  30Z. a day was a fa ir  charge fo r  th e  
de ten tion . T hey  also found  i f  th a t the defen- 
dants h e ld  them selves o u t to  th e  p la in t i f f  as 
rece ivers o f th e  w ho le  cargo u n d e r th e  b i l l  o f 
la d in g , so as to  lead th e  p la in t if f  to  be lieve  th a t  
th e y  w ere th e  persons to  whom  th e  p la in t i f f  was 
to  look  as such.”  A  ru le  n is i  was g ra n te d  to  
show cause w h y  the re  shou ld  n o t be a new t r ia l  
on th e  g ro u n d  o f m isd ire c tio n  in  n o t h o ld in g  
th a t  the re  was no evidence to  ju s t i f y  th e  ju r y  in  
f in d in g  fo r  th e  p la in t if f ,  and in  h o ld in g  th a t  the re  
was evidence o f a c o n tra c t fo r  th e  paym en t o f 
dem urrage . . .

W e  do n o t th in k  th a t th e  fin d in g  o f the  ju r y  is to  
be construed  so c r it ic a lly  as to  au tho rise  us to  
d ra w  a d is t in c tio n  betw een dem urrage  in  th e  
s tr ic t  sense and damages fo r  unreasonable de lay ; 
b u t w e consider th e  real question  to  be w h e th e r 
upon th e  evidence in  th e  case, th e  learned ju d g e  
was bound  to  have to ld  th e  ju r y  th a t the re  was no 
evidence upon w h ic h  th e y  cou ld  f in d  th a t th e  
defendants were lia b le  fo r  th e  tw o  day s de lay 
fo u n d  b y  th e  ju r y .  W e  are o f op in io n  th a t  the re  
was evidence upon w h ich  th e  ju r y  cou ld  p ro p e rly  
f in d  as they  d id , and th a t  th e ir  f in d in g , fa ir ly  con
s trued , am ounts to  a f in d in g  th a t th e  defendants 
to o k  d e liv e ry  o f th e  cargo u n d e r th e  b ills  o f 
la d in g , in c lu d in g  th a t  p a rt o f them  w h ich  s tip u 
la ted  th a t th e  goods w ere to  be ta ke n  fro m  the  
sh ip  im m e d ia te ly  th e y  came to  h and  in  d isch a rg 
in g  the  ship. I t  was p roved  th a t some tim e  before 
the  a rr iv a l o f the  sh ip  the  defendants announced 
to  th e  p la in t i f f ’s a gen t th a t  th e y  had th e  cargo, 
and w ou ld  pay the fre ig h t. T h is  we unders tood  
to  mean th e  f re ig h t  s t ip u la te d .fo r  in  th e  cha rte r- 
p a rty . T h is , o f itse lf, w ou ld  n o t be evidence o f  
any agreem ent to  pay dem urrage  as such, the re

P almer v . Z a r ie i Brothers.
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b e ing  no s tip u la tio ns  as to  dem urrage  in  th a t  
c h a rte r-p a rty . B u t th e  evidence showed th a t 
d a ily  d u r in g  th e  d e live ry  th e  p la in t if f 's  b roke rs  
com pla ined o f th e  de lay, and to ld  th e  defendants 
th a t  th e re  w ou ld  he a c la im  fo r dem urrage. 
L o o k in g  a t th e  te rm s  o f th e  h i l l  o f la d in g , we 
th in k  th a t  th e  fa ir  co n s tru c tio n  o f these com 
p la in ts  and w a rn in g s  is , th a t  th e y  am oun ted  to  a 
n o tice  to  th e  de fendan ts  th a t th e y  were be ing  
h e ld  to  th e  te rm s  o f th e  b ills  o f la d in g  as regards 
an im m ed ia te  d ischarge  o f th e  cargo. I t  was 
sw orn  b y  one o f  th e  p la in t i f f ’s w itnesses th a t th e  
defendants in  answ er to  these co m p la in ts  and 
w a rn ing s , rep lie d  th a t th e y  hoped th a t  th e  b roke rs  
w o u ld  n o t press th e m , and th a t  the  p la in t if fs  had 
been v e ry  le n ie n t in  a fo rm e r case, w h ich  was a 
case o f dem urrage . A f te r  th e  d ischa rge  was com 
p le ted  th e  defendants, on b e in g  to ld  th a t th e  c la im  
fo r d e m urrage  was th re e  days, asked the  b ro k e r 
i f  he w o u ld  no t se ttle  fo r  less, and on m ore  than  
one occasion offered to  se ttle  fo r  501. I t  appears 
to  us th a t  th is  was evidence upon w h ic h  th e  ju r y  
m ig h t  n o t im p ro p e rly  fin d  th a t th e  defendants 
u n d e rto o k  to  pay fo r  any unreasonable delay, and 
th a t  th is , in  substance is  w h a t th e  ju r y  have 
fo u nd . T he  cons ide ra tion  fo r th is  u n d e r ta k in g  
w o u ld  o b v io u s ly  be, th a t  th e  p la in t if f  abstained 
fro m  e xe rc is ing  h is  pow er u n d e r th e  b i l l  o f 
la d in g  to  em ploy o th e r lig h te rs  and to  keep h is  
lie n  upon th e  goods aga ins t th e  consignees fo r  
th e  cost, W e  th in k  th a t  is  the  tru e  e ffect o f the  
f in d in g  and th e  evidence, and  th a t th e  ru le  m us t 
consequently  be discharged.

R u le  discharged.
S o lic ito rs  fo r  th e  p la in t if f ,  Lowless  and Go.
S o lic ito rs  fo r  th e  de fendants, H o lla m s , Son, and 

Coward.

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A LT Y  BUSINESS.
Eeported by J. P. A s p in a l l , and F. W. R a is e s , Esqs., 

Barristers-at-Law.
F r id a y ,  Jan . 11, 1878.

(B e fo re  S ir  R . Phillimoke.)
The Sabah.

Salvage— Custom to a p p o rtio n  a w a rd — In fo rm a 
tio n  lea d in g  to salvage service— Costs.

Where there was a custom to share in  salvage aw ards  
in  a p a r t ic u la r  m an n e r accord ing to the ra tin g s  o f  
the salvors on board th e ir  sh ip , but some o f  the 
sa lv ing  crew had  exposed themselves to m uch  
greater risks  th a n  the rest, the cou rt gave them  
a  la rg e r share on eguitable p rinc ip les .

C a rry in g  in fo rm a tio n  to a  vessel w h ich  enables her 
to render a salvage service is  its e lf  a  service in  
the na tu re  o f  salvage , a n d  w i l l  be rew arded  
accord ing ly .

Where separate salvage su its  have been unneces
s a r i ly  prosecuted, the co u rt w i l l  o n ly  a llo w  one 
set o f  costs, a n d  d irec t the am ount a llow ed to be 
d is trib u te d  ra te a b ly  am ongst the p la in t if fs  in  the 
separate su its.

These w ere  causes o f salvage in s t itu te d  respec
t iv e ly  b y  th e  m ate and tw o  o f th e  crew  o f th e  
steam  tu g  G reat Western, th e  ow ners, m aste r, 
and rem a in d e r o f th e  crew  o f th e  G reat Western 
and  the  owners, m aster, and crew  o f th e  steam  
tu g  K in g fish e r, aga ins t th e  sh ip  S a ra h , fo r  salvage 
services rendered  to  th a t  vessel on th e  14 th  O ct.

1877, and fo llo w in g  days. T he  tw o  la t te r  actions 
had been conso lida ted , leave be ing  g ran ted  to  the 
ow ners o f the  K in g fis h e r  to  be represented a t the 
h e a rin g  b y  one counsel. T he  S arah  was a sa iling  
sh ip  o f 1176 tons re g is te r, be long ing  to  the  Port 
o f Y a rm o u th , N o v ia  Scotia , and on th e  14 th  Oct. 
1877, w h ils t  on a voyage fro m  Quebec to  L iv e r 
pool, laden w ith  a cargo o f  t im b e r, she g o t ashore 
on th e  M id d le  M ouse R ocks o ff th e  coast of 
A n g le se y , in  w h ich  p o s itio n  she was observed by 
those on board the  K in g fish e r, a paddle  tu g  be
lo n g in g  to  th e  L iv e rp o o l S team  T u g  Com pany. 
T h e  K in g fish e r  was a t th e  tim e  engaged to  pe r
fo rm  a co n tra c t o f tow age, and  was subsequently 
unab le  to  proceed to  th e  S arah . She, however, 
le f t  he r to w  fo r  aw hile , and proceeded to  the 
G reat Western, a paddle steam  tu g  o f 300 tons gross 
reg is te r, p rope lled  b y  engines o f  130 no m in a l horse 
pow er, and capable o f w o rk in g  u p  to  8 0 0  horsepower, 
and w h ich  a t th e  tim e , about 10 a.m., was abreast 
o f th e  O rm es H ead on th e  loo k -o u t fo r  vessels- 
Those on board th e  K in g fish e r  in fo rm ed  those on 
b o a rd  th e  G reat W estern  o f th e  pos itio n  o f the 
S a ra h , and  th e  K in g fis h e r  then  re tu rn e d  and com
p le te d  h e r con trac t o f towage. T he  G reat Western 
a t once proceeded to  th e  M id d le  Mouse, and 
a rr iv e d  th e re  a bou t noon, th e  tid e  be ing  flood, the 
w in d  b lo w in g  a m oderate  and in c rea s in g  ga l0 
fro m  W .S .W . and a heavy sea ru n n in g . W hen 
th e  G reat Western a rr iv e d  th e  S arah  was aground 
fo rw a rd , w ith  a l is t  to  s ta rboard, and the  sea 
b re a k in g  over he r s te rn ; and he r cap ta in  and 
crew  w ere re m o v in g  th e ir  effects fro m  her. A fte r  
co m m u n ica tin g  w ith  th e  cap ta in  o f th e  Sarahi 
th e  Great Western proceeded to  p u t  some p ilo l*  
she had on board in to  a p i lo t  boat in  th e  neigh" 
bourhood, and on be r re tu rn , abou t fo u r p .m .,found 
th e  crew  o f th e  S arah  g e tt in g  in to  a lifeboat 
w h ich  had come o ff to  her. T he  Great Western 
then  tow ed th e  life b o a t to  he r s ta tio n . The captaih 
and p i lo t  o f the S a ra h  s h o rt ly  a fte rw a rds  came 
on board th e  G reat Western, and, a fte r leaving 
th e  sh ip ’s papers and chronom eter, w en t on shore, 
to co n su lt L lo y d ’s agent. A b o u t five  p .m ., w h ils t he 
was on shore and no one on board th e  S arah , those 
on board  th e  Great Western observed th a t the 
S a ra h  had changed he r pos ition  and was th u m p in g  
h e a v ily  on th e  rocks  w ith  h e r p o rt b ilge . T b 0 
G reat Western then  w e n t as close to  th e  S arah  * 
was p ru d e n t, and  h e r m ate and tw o  o f he r ereW> 
th e  p la in tif fs  in  the  f i r s t  salvage s u it, boarded be 
in  th e  tu g ’ s boat, and a fte r  a w h ile  g o t a hawse 
fro m  h e r q u a rte r  to  th e  Great Western, w h ich  the 
succeeded in  to w in g  h e r o ff the  ro c k s ; th e y  the 
g o t ano the r haw ser fro m  h e r bow  to  the  @re. 
Western, w h ich  then  proceeded to  to w  her 
L iv e rp o o l The  S a ra h  was w a te r-lo g g e d ,a n d  t  n 
m ate  and  th e  hands fro m  th e  Great ffe o ff 
rem a ined  on board  and n a v iga ted  he r 
a r r iv a l in  th e  M ersey, a t about 8.30 a.m. on l 0 
O ct., w hen she was b ro u g h t to  an anchor. P “ r lVg 
th e  t im e  th e  services w ere perfo rm ed the  w in d  w 
b lo w in g  a heavy ga le , w ith  ra in  and h a ils to rm  ^ 
T he  G reat W estern  con tinued  in  attendance on 
S a ra h  t i l l  th e  22nd, w hen the  w ea ther bavi *  
m oderated, she, w ith  the assistance o f o the r tug  ’ 
beached th e  S a ra h  near N ew  F e r ry  in  th e  Mere J j 
a fte r  w h ic h  th e  G reat Western s t i l l  continue0 , 
a ttendance  t i l l  25 th  O ct. T he  va lue  o f the  i 
as salved was 6,5661., and th a t  o f the  
Western was 13,0001, jgp

T I ia  d iscussion tu rn e d  p r in c ip a lly  on the e*
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ence and v a lid ity  o f a custom  am ong tu g  owners 
and crews a t L iv e rp o o l to  share salvage awarded at 
a fixed ra te  o f percentage, acco rd ing  to  the ra tin g s  
o f th e  crew , by  w h ic h  th e  m ate o f the  G reat Western 
w ou ld  be e n tit le d  to  1 |  pe r cent., and each o f the  
crew  to  1 pe r cent, o f the  to ta l am oun t. T h is  
custom  th e  p la in tif fs  in  th e  f ir s t  s u it  denied, and 
said th a t, even i f  i t  ex is ted  as to  o rd in a ry  salvage 
services, i t  d id  n o t app ly  w here some o f the crew  
had rendered specia l services a t th e  r is k  o f th e ir  
lives. T he  salvage serv ice  be ing  a d m itte d , no 
w itnesses were called to  p rove  them .

Jan . 11.— The cause came on fo r  hea rin g  before 
S ir  R . P h ill im o re , assisted b y  tw o  o f the e lder 
b re th re n  o f the  T r in i t y  House.

B u tt,  Q 0 . and P otter, fo r owners, m aster, and 
p a rt o f th e  crew  o f G reat Western, contended th a t 
th e  custom  was a good one :

The Ganges, 22 L. T. Rep. N. S. 72 • 2 L. Rep. A. & 
E. 370; 3 Mar. Law Cas. 0 . S. 342; 

and th a t they were entitled to their costs as 
the question of apportionm ent m ight have been 
raised on motion w ithout institu ting  a separate 
action.

W . G. F . P h ill im o re  fo r  m ate and tw o  o f  the  
crew  o f th e  G reat Western.— Such an agreem ent, 
even i f  p roved  to  ex is t, does n o t t ie  th e  hands o f 
th e  co u rt. I t  does n o t a p p ly  to  a ease lik e  the  
present, w here  th e  services o f those re m a in in g  on 
board th e  Grea,t Western were una ttended  w ith  
personal d a n g e r ; and ours were rendered  a t th e  
r is k  o f o u r lives. The c o u rt w i l l  decree an appor
tio n m e n t on equ itab le  p rinc ip les .

Barnes  fo r  owners, m aster, and crew  o f  K in g 
fisher.— W e  are e n tit le d  to  salvage. H a d  i t  n o t been 
fo r  th e  in fo rm a tio n  b ro u g h t by us to  the  Great 
Western, th e  salvage services w o u ld  n o t have 
been rendered. W e  d id  a l l  we cou ld  in  the  
Way o f salvage. W e  set the  salvage operations in  
m otion .

E . G. C larkson  fo r  defendants, owners o f  the 
S arah.— A d m it t in g  the salvage services, th e y  on ly  
lasted  fou rteen  hours, and were rendered  w ith o u t 
any danger be ing  in cu rre d , a t a l l  events, b y  those 
re m a in in g  on board the  Great Western. T he  a lleged 
services o f re m a in in g  b y  the  S arah , a fte r she g o t 
in to  th e  M ersey, are n o t salvage services a t a l l ; 
the re  were p le n ty  o f tu g s  there , and  any o f them  
w ou ld  have rem ained b y  th e  sh ip  fo r  a sm a ll ra te  
of pay d a ily  d u r in g  th a t  tim e . T he  Great Western 
was n o t a sa lvor, b u t a se rvan t of th e  S arah , and 
■s a m p ly  rem unera ted  b y  a paym en t of 251. per 
•fay, w h ic h  we say we agreed to  pay. T he  service 
of th e  K in g fish e r, i f  salvage a t a ll, is o f th e  m ost 
t r iv ia l  n a tu re . W e  o u g h t n o t to  pay costs o f m ore 
than  one set o f sa lvors a t a ll events. I t  was u n 
necessary to  b r in g  m ore than  one su it.

S ir  R. Phillimore, a fte r  consu lta tion  w ith  th e  
T r in i t y  M asters.— I t  has been v e ry  p ro p e rly  ad 
m itte d  th a t  a m e rito rio us  salvage service has been 
rendered to  th is  sh ip , w h ic h  was in  m y  op in ion  
an op in ion  con firm ed  by th a t o f the  E ld e r 
B re th re n  o f th e  T r in i t y  H ouse— in  a sta te  o f g rea t 
danger. She was on a ro ck  on th e  M id d le  Mouse 
Is la n d , and had been le f t  b y  he r crew . T here  
Is no d oub t th a t b u t fo r  th e  im m ed ia te  succour 
she received she w ou ld  have gone e n tire ly  to  
pieces. There  is  ano the r cons ide ra tion  o f im 
portance, as to  th e  am o u n t o f  persona l p e r il th a t 
was in c u rre d  b y  those w ho rescued her, w h ich  
We th in k  in  th is  case has a considerab le  bea ring , 
on account n o t o n ly  o f th e  sery ice  rendered  in

[C t . of A pp.

g e tt in g  h e r o ff the  ro ck , b u t  o f th e  a d m itte d  sta te  
of th e  w ea ther. L o o k in g  to  a ll th e  c ircum stances, 
and w ith o u t th in k in g  i t  necessary to  reca p itu la te  
th e  p r in c ip le s  on w h ich  salvage awards are made 
in  th is  cou rt, I  am  o f op in io n , and the  E ld e r  
B re th re n  agree w ith  me, th a t  I  o u g h t to  aw ard  
30001. as th e  to ta l am ount. The  va lue  of the  
p ro p e rty  saved fro m  to ta l d e s tru c tio n , a t conside
rab le  p e ril to  the  salvors them selves, was 65661.

A s  to  the d is tr ib u t io n  o f the  a ward, th e  K in g fish e r  
d id  rende r a m e rito r io u s  service in  th e  na tu re  o f 
salvage service  in  convey ing  the  in fo rm a tio n  w ith  
g re a t ra p id ity ,  th u s  s e tt in g  in  m o tio n  the  m a
ch in e ry  by w h ich  th e  salvage was rendered  ; and 
I  sha ll aw ard  h e r 601. w ith  costs. To  the  th ree  
m en w ho w e n t on board  th e  S arah , I  award, to  the  
m ate 251. and to  th e  tw o  seamen. 201. each, in  
a d d itio n  to  w h a t are  th e ir  shares on tb e  usua l 
scale in  these b o a ts ; the  rem a inde r to  th e  owners, 
m aster, and crew  o f th e  Great Western. I  o n ly  
a llow  one set o f costs ; th a t  set of costs to  be 
d iv ided  ra teab ly  betw een the  p la in t if fs  o th e r th a n  
tb e  K in g fish e r, and I  a llo w  the  K in g fish e r  he r 
costs.

S o lic ito rs  fo r  p la in t if fs ,  ow ners, m aste r, and 
crew  o f th e  G reat Western, except th re e ; and  also 
fo r p la in tif fs , owners, m aster, and  crew  o f th e  
K in g fis h e r ; W righ t, Stoclcley, and  Bechet.

S o lic ito rs  fo r  plaintiffs, m ate, and tw o  o f the  
crew  o f G reat W estern; T y n d a ll and  P axton .

S o lic ito rs  lo r  de fendants ,ow ners  of S a ra h ; Stone 
and F letcher.

&ujrreme Court of J u te ta .
COURT OF APPEAL.

S IT T IN G S  A T  W E S T M IN S T E R .
R eported by P . B . H u tc h in s , Esq., B arris te r-a t-Law .

N o v . 19, 20, and  Dec. 7, 1877.
(Before  Bramwell, Brett, and  Cotton, L .J J .)  

Bayley and others v. Chadwick.
Commission— P rox im a te  cause— “  I n  consequence 

of.”
D efendant employed p la in t if fs  to se ll a sh ip , and  

agreed th a t i f  a sale w as effected to any person 
“  led to make such offer in  consequence ̂ o f ”  
p la in t if fs ’ m ention o r p u b lica tio n  o f  i t ,  p la in t if fs  
should be p a id  commission.

P la in t if fs  advertised the ship, and  p u t her u p  to 
auction, bu t she was no t sold. S h o rtly  a f te r 
w ards, S. purchased her by p riv a te  contract. S. 
had heard o f  the auction  f r o m  a  person who had  
been in  com m unica tion  iv ith  p la in t if fs .

H e ld  (reversing the ju d g m e n t of the Common Pleas 
D iv is io n ), th a t there was no evidence th a t S. had  
been led to purchase in  consequence o f  p la in t if fs ’ 
advertisement.

Appeal f ro m  th e  ju d g m e n t o f th e  C om m on Pleas 
D iv is io n . , .

T he  ac tion  was b ro u g h t to  recover a com m ission 
o f one per cent, on th e  purchase m oney o f th e  
steam ship Bessemer. T he  de fendant, w ho was 
th e  liq u id a to r  o f th e  Bessemer S team ship  C om 
pany, had in s tru c te d  th e  p la in t if fs  to  se ll the  
Bessemer b y  auction .

B y  a w r it te n  ag reem ent th e  p la in t if fs  w ere  to

Bayley and otiif.rs v . Chadwick.
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have one p e r cent, com m ission on th e  purchase 
m oney, i f  th e  sh ip  was n o t so ld b y  auc tion  b u t a 
sale was subsequen tly  effected “  to  any person o r 
f irm  in tro d u ce d  b y ”  the  p la in t if fs ,  “ o r  led  to  
m ake such o ffe r in  consequence o f ”  th e  p la in t if fs ’ 
“  m en tio n  o r  p u b lic a tio n  o f th e  sh ip  fo r  auction 
purposes.”  T he  p la in tif fs  adve rtised  the  Bessemer 
fo r  sale, and p u t  h e r u p  to  auction, b u t she was 
n o t sold. T he  de fendant a fte rw a rds  sold h e r to  a 
person  nam ed W ils o n , w ho  purchased as agent 
fo r  a person named Sugden o f Leeds. A t  th e  
t r ia l  before L o rd  C oleridge, C .J., i t  was p roved  th a t  
a person nam ed Pearson, o f H u l l ,  w ho  w ro te  to  the  
p la in t if fs  to  in q u ire  about th e  Bessemer s h o rt ly  a fte r 
th e  auction, had m e t S ugden and had a conversa
t io n  w ith  h im  about th e  auction , and Sugden th e n  
stated th a t i f  he had been a t the  auc tion  the re  
w o u ld  have been a b id . T h is  conversation was 
p rev ious to  S ugden’s purchase th ro u g h  W ilso n . 
L o rd  C o le ridge , C .J. ru le d  th a t th e re  was 
evidence to  go to  th e  ju r y  th a t Sugden was in 
duced to  m ake an o ffe r in  consequence o f the  
p la in t if fs ’ advertisem ents, and the  ju r y  found fo r  
th e  p la in tiffs . A  ru le  fo r  a new  t r ia l  was d is 
charged  b y  L o rd  C oleridge, C .J. and D enm an, J. 
(ante, p. 453 ; 36 L .  T . Rep. N . S. 740), and  th e  
de fendant appealed.

N ov. 19 an d  20.— Herschell, Q.C. and B e id  fo r  
th e  defendant. T he re  was no evidence to  show 
th a t  the re  was any im m ed ia te  connection between 
th e  adve rtisem ents  issued b y  the  p la in t if fs  and th e  
m a k in g  o f th e  o ffe r b y  Sugden. The  consequence 
m u s t be p ro x im a te , and in d ire c t consequences 
w o u ld  n o t be inc luded  :

Ionides v. Universal M arine Assurance Company, 
14 C. B. N. S. 259 ; 32 L. J. 170, C. P.

G u lly , Q.C. and F d w y n  Jones fo r  th e  p la in tif fs . 
— T here  was a p rim d  fa c ie  case, and i t  was r ig h t ly  
le f t  to  th e  ju r y .  T he  obvious in te n tio n  o f  the  
co n tra c t was to  secure th e ir  com m ission  to  the 
p la in t if fs  in  case th e  Bessemer shou ld  be disposed 
o f by  a p r iv a te  sale. There  can be no d o u b t th a t 
the  sale was effected to  a ce rta in  e x te n t in  conse
quence o f the  p la in t if fs ’ adve rtisem en t, and i t  was 
n o t necessary th a t  th e  adve rtisem ent shou ld  be 
th e  e n tire  o r  d ire c t cause o f the  sale.

H ersche ll, Q.C. in  rep ly .
C ur. adv. vu lt.

Bee. 7.— Bramwell, L .J .— T h is  case was tr ie d  
before L o rd  C ole ridge , C .J., and  he th o u g h t the re  
was some evidence, and le f t  th e  m a tte r  to  th e  ju ry ,  
w ho found  a v e rd ic t fo r  th e  p la in tif fs . T he re  was 
a m o tio n  fo r  a new  tr ia l ,  and th e  ru le  was d is 
charged. I  am  o f o p in io n  th a t  th e re  was no 
evidence. C e rta in ly  the  pa rties  in  th is  case have 
done th e ir  best to  create lit ig a t io n ,  by  expressing 
th e  co n tra c t between them  in  such a foo lish  docu
m en t as th a t  w h ich  is  now  before us. The  
question  is, was the re  any evidence th a t  the  sub
sequent sale o f  th e  Bessemer was effected to  a 
person w ho was led to  m ake an o ffe r in  consequence 
o f the  p la in t if fs ’ m e n tio n  o r  p u b lica tio n  o f the  
sh ip  fo r  auction  purposes ? I  am  o f o p in io n  th a t 
th e re  was no evidence. Sugden was the purchaser 
o f  the  sh ip , and Sugden purchased th ro u g h  
W ils o n . There was evidence to  shew th a t Sugden 
m ay have been led to  m ake an o ffe r fo r the  sh ip  in  
consequence o f  h is dea lings w ith  Pearson ; b u t 
w ha t led Pearson to  have correspondence w ith  the  
p la in t if fs  and to  com m unica te  w h a t he kn e w  to  
Sugden ? T h is  com m un ica tion  took place in  con

sequence o f Pearson’s casua lly  m ee tin g  Sugden in  
th e  m a rk e t and saying  th a t  the re  had been no 
o ffe r, and Sugden sav ing  th a t  i f  he had been at 
th e  auc tio n  the re  w ou ld  have been a b id . B u t 
Pearson m ig h t  ju s t  as w e ll have made th e  same 
rem a rks  to  Sugden i f  th e re  had been no adver
tisem en t. A l l  the  adve rtisem ent d id  was to  cause 
Pearson to  k n o w  th a t the  p la in tif fs  w ere the 
persons w ho had  th e  sale, b u t i t  d id  n o t cause 
Pearson and Sugden to  w a lk  to g e th e r and ho ld  a 
conversa tion , n o r d id  i t  cause Sugden to  m ake 
th e  o ffe r. I f  w e lo o k  a t the  w ords o f th e  docu
m e n t i t  appears th a t  th e  fa c t th a t  Sugden was 
led to  m ake an o ffe r in  consequence o f the 
p la in t if fs ’ m e n tio n  o r  p u b lic a tio n , &c., is  w h a t the 
p la in t if fs  have g o t to  p rove. I t  is obvious th a t 
Sugden was in  no sense le d  to  m ake h is  o ffe r by  
th is . T he  p la in t if fs ’ adve rtisem en t was no p a rt 
in  the  t ra in  o f causation. I  th in k ,  the re fo re , th a t 
th e re  was no evidence fo r the  ju ry ,  and th e  re su lt 
is  th a t th e  ju d g m e n t o f the  c o u rt be low  m us t be 
reversed, and  the  v e rd ic t en tered  fo r  th e  defen
dan t.

Brett, L .J .  concurred.
Cotton, L .J .— I  am o f th e  same op in ion . R  

was n o t necessary th a t  th e  p la in t if fs ’ adve rtise 
m e n t shou ld  be th e  o n ly  o r im m e d ia te  cause o f the 
sale in  o rd e r to  e n t it le  them  to  com m ission, b u t 
th e  adve rtise m e n t m u s t lead in  some w ay to  the 
o ffe r by Sogden, and in  m y  op in io n  the re  was no 
evidence th a t  i t  d id  so.

Judgm ent reversed.
S o lic ito rs  fo r  p la in tif fs , Lowless and Co.
S o lic ito r  fo r  de fendant, Chambers.

F r id a y ,  N ov. 23, 1877.

(Before  Bramwell, Brett, and Cotton, L .J J .)  

Shepherd and others v . Kottgen and others- 
S h ip p in g — Sacrifice— General average c o n trib u tio n ■ 
A  sh ipow ner is  n o t en titled  to general average fro m  

owners o f  cargo in  respect o f  the abandonment 
(to save the whole adventure) o f  sh ip 's  ta ck lin g  
when the co n d itio n  o f  the ta ck lin g  was such tha t 
i t  m ust have been lost in  an y  event.

O w ing to the looseness o f  the r ig g in g  the m ast o f  f  
vessel was sw ay ing  about d u r in g  a heavy gale in  
such a  m anne r as to endanger the vessel; an d  by 
the cap ta in ’s order i t  was cut aw ay a nd  aban
doned. O n the t r ia l  o f  an action  by the ship ’, 
owners aga inst the owners o f  cargo f o r  a  genera- 
average c o n trib u tio n  in  respect o f  the loss o f  the 
mast, the judge  le ft i t  to the ju r y  to say whether, 
a t the tim e o f  sacrifice, the m ast was v ir tu a l ly  f  
wreck an d  va lue less; bu t he d id  no t ask them to 
f in d  whether, i f  the storm  had suddenly ceased, the 
m ast m ig h t possibly have been saved.

H e ld  (reve rs ing  the decision o f  the Common Piet11 
B iv is io n ) , th a t there was no m isd irec tion , (a)

(a) The effect of this finding of the jury is that the 
mast was bo hopelessly loose that it muBt have gone eve 
if  not ent away, and that it  could not have been saved, 
in other words, that it  had no value to the shipowne > 
and hence there was no loss by him for the com®0 
good. I t  is true that this precise question has never bee 
decided before; but the question whether a mast bro* 
by a gale, and lying alongside a ship fast by the rigg,n»’ 
which is out away by the master to save the Bhip’scarg > 
is to be contributed for has often been disoussed. 
very clear judgment on this point, oiting all the ,au 
rities, was given by the Supreme Court of Louisian» 
Teetsman v. Clamageran, 2 Louisiana Hep. 195, whi 
was as follows : “ There is Borne slight contradiction
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A p pe a l  fro m  C om m on Pleas D iv is io n .
T he  action  was b y  sh ipow ners aga ins t th e  

ow ners o f  cargo to  recover fo r a genera l average 
loss in c u rre d  by reason o f th e  sacrifice o f a s h ip ’s 
m ast d u r in g  a s to rm .

T he  action  came on fo r  t r ia l  before M a n is ty , J., 
and a specia l ju r y ,  in  London , d u r in g  the  H ila ry  
s itt in g s , 1877.

T he  fo llo w in g  are th e  m a te ria l facts a d m itte d  
in  evidence o r p roved  a t th e  t r i a l :

T he  p la in t if fs ’ barque H o llo  sa iled  fro m  London  
■with a genera l cargo, th e  defendants h a v in g  
sh ipped goods on board  of her.

The  vessel was bound fo r  H o n g  K o n g , and 
somewhere between S c il ly  and L isb o n  she en
countered a s to rm  ; p o rtio n s  o f th e  r ig g in g  gave 
■way, and fro m  th is  cause th e  m a inm a s t was, in  
the cap ta in ’s language, lu rc h in g ' v io le n tly . H is  
evidence was : “  W e  wore th e  sh ip  to  t r y  and save 
th e  m ast. The  m a inm ast was lu rc h in g  v io le n tly . 
The  m a inm ast w o u ld  n o t b reak. W e  w anted  i t  to  
break, fo r  th e  s im p le  reason th a t  i t  was lu rc h in g  
so h e a v ily  th a t I  was a fra id  i t  w o u ld  open th e  
sh ip  ou t. I  o rdered  th e  ch ie f m ate to  c u t away 
the p o rt r ig g in g ,  so th a t  i t  m ig h t  fa ll to  s ta rboard  
clear o f  th e  sh ip . T he  m ate  obeyed m y  o rde r.”  
O n cross-exam ina tion  he sayB : “  A s  soon as the  
sta rboard  m a in  r ig g in g  was gone I  k n e w  the  
m ast was gone, unless we cou ld  secure th e  
sta rboard  m a in  r ig g in g .  T he  w ho le  d if f ic u lty  
■was th a t th e  m ast w ou ld  n o t break. I  was 
a fra id  th e  m ast w o u ld  b reak th e  sh ip  ou t.”

R e-exam ined : “  the m ast was lu rc h in g  so m uch  
as to  p u t th e  sh ip  in  danger o f open ing  up.”

Ihe authorities whether under these circumstances masts 
and rigging form a subject of general average. The 
better and more general opinion seems to be that they do. 
Everything which is voluntarily sacrificed for the benefit 
° f  all concerned being considered the subject of general, 
hot particular, average. The next inquiry in this case is, 
'vhat was sacrificed ? Not Bound masts certainly ; for 
before they were out away for the general safety, or 
®ven before a determination was taken to cut them 
a.way, they had been broken by the tempest. In  the 
situation they were, at the time the rigging was cut, 
they would have been the subject of particular average. 
Any injury they sustained previous to the time they were 
Sacrificed for the general benefit cannot be the subject 
hf contribution, for that injury was not voluntarily 
incurred. For the benefit of all compensation should be 
made to the amount of the loss sustained, and that 
amount was their value at the time they were separated 
' r°tn the vessel. One of the English writers (Stevens) 
assigns for reason why masts hanging over the sides of a 
vessel are not a subject of general average—that the 
situation in which they are placed renders them of no 
value. Phillips says they are, or may be, of some value, 
and that to the extent of that value they are matter for 
contribution. Boulay-Paty, in recognising the rule that 
Jney properly fall under the head of avarie grosse, states 
that they only do so for the value they had at the time 
they were cut away. This appears to us to be the good 
aense of the m atter; for it  is quite unjust to make the 
tfaighters contribute for the full value of masts, which 
"ere already rendered scarcely of any value by an 
accident or force for which they were not responsible :
' “oulay-Paty, t it  12, sect. 2, vol. 4, p. 447; StevonB on 
average, part 1, ch. 1, Beet. 31, art. 5; Emerigon, vol. 1, 
°n. 12, sect. 41, p. 622; Phillips on Insurance.) The 
average has been settled in this case on the ground that 
the defendant was bound to contribute his proportion of 
the price whioh the new masts cost in the port where 
"he. repairs were made. This we think an error for 
yhich the judgment must be reversed. The defendant 
8 responsible for his proportion of the value of the masts

P.ad after they were broken by the storm, and at the 
bne they were out away.”— [E d .]

V ol. I I I . ,  N.S.

Q uestion : “  I f  th e  m ast had n o t been lu rc h in g  
so m uch , cou ld  yo u  have secured th e  m a s t? ”

A n s w e r: “ Y es.”
The  m ate  be ing  asked, “  W h y  d id  you  w an t to  

c u t th e  m ast away P”  says, “  T o  save the  sh ip  and 
cargo and o u r lives, I  shou ld  th in k .  T he  m ast was 
lu rc h in g  about so v io le n tly  I  expected i t  w ou ld  
r ip  up  th e  decks. I f  the  decks were r ip p e d  up  she 
(the  sh ip) w ou ld  f i l l  w ith  w a te r.”  Cross- 
exam ined : “  Some o f th e  r ig g in g  had gone, and 
the  sh ip  was lu rc h in g  v io le n tly . W e  th o u g h t, o f 
course, then  th a t  the m ast w ou ld  go, o r, i f  i t  d id  
n o t go, th a t i t  w ou ld  r ip ,u p  th e  decks.”

The second m ate says : “ The  m ast k e p t lu rc h 
in g  ; the  r ig g in g  was u lt im a te ly  c u t away, and then  
th e  m ast w en t ove r the  side to  s ta rboard .”

Q uestion : “ W h y  was th e  p o rt r ig g in g  c u t 
away ?”

A n s w e r : “  T o  le t th e  m ast go.”
Q uestion : “  W h y  d id  you  w a n t the  m ast to  go ?
A n s w e r: “ Because i t  w ou ld  have to rn  the sh ip ’s 

d e ck ; i t  w o u ld  have opened h e r up .”  Cross- 
exam ined, he says : “ I f  i t  had b roken  o ff i t  w ou ld  
have been a d iffe re n t th in g  a ltoge the r. W e  were 
a fra id  o f i ts  r ip p in g  up  th e  deck. I  can’t  say 
i f  the  m ast w o u ld  have gone w he the r we c u t th e  
p o rt r ig g in g  o r no t. She m ig h t have gone 
steadier a fte rw ards. I  decline to  speculate on 
w h a t m ig h t  have occurred. I  k n o w  th a t i f  the  
m ast had n o t gone th e  sh ip  w o u ld  have opened 
o u t.”

T he  e xp e rt ca lled f ir s t  fo r  th e  defendants said 
th a t, under the  c ircum stances described in  the  
evidence fo r  the  p la in tif fs , he w ou ld  have described 
th e  m ast as a w reck— a gone m ast. O n cross- 
exam ina tion  he said th a t, “  i f  the  m ast had been 
lu rc h e d  o u t o f th e  sh ip , th a t  w o u ld  have been an 
ex tre m e ly  dangerous th in g  fo r  the  vessel.

T he  o th e r experts  gave evidence m uch  to  the 
same effect, one say ing  th a t “  i t  (the  m ast) was 
an im p ed im e n t to  th e  adventure , and one th a t 
i t  was desirab le  in  the  in te rests  of a ll to  ge t r id  
o f.”  A n o th e r, on cross-exam ination, said, th a t i f  
th e  w eather had m oderated, i t  m ig h t have been 
possible to  have saved the  m ast, b u t d iff ic u lt.

The  substance o f th e  evidence was, f irs t ,  th a t i f  
th e  s to rm  had con tinued , o f w h ich  the re  was g rea t 
p ro b a b ility , th e  m ast w o u ld  n o t have b roken , b u t 
w ou ld  have gone w h o lly  overboard, te a r in g  up the 
sh ip , and th a t  in  a ll p ro b a b ility  th e  w ho le  w ou ld  
have been lo s t ; secondly, th a t th e  m ast m ig h t 
possib ly have been saved i f  th e  w eather had 
m oderated q u ic k ly , b u t th is  was v e ry  im p ro b a b le ; 
th ird ly ,  than the  m ast was c u t aw ay n o t as a 
m ere incum brance  lik e  a m ast o r a board attached 
b y  r ig g in g , b u t fo r the  purpose o f p re v e n tin g  its  
te a rin g  up th e  sh ip  and sa c rific in g  th e  adventure.

The learned  ju d g e  concluded h is  su m m in g  u p  
as fo llo w s : “  Y o u  m u s t ju d g e  fo r  yourse lves,
h a v in g  reg a rd  to  a ll th e  circum stances, th e  state 
o f the  w eather, the  sta te  o f the  sea, the  r ig g in g  
gone, and a ll th e  c ircum stances as p roved  b y  the  
w itnesses, and there  is no evidence to  co n tra d ic t 
i t .  A re  you o f op in io n  th a t th a t m ast was v i r 
tu a lly  a w reck  and valueless and gone a t th e  tim e  
i t  w ent over.

The  ju r y  found  th a t  the m ast was a w reck; and, 
in  answer to  a fu r th e r  question  b y  th e  learned 
ju d g e , “  D o  yon  f in d  w h e th e r i t  was hopelessly 
lo s t P” — “  Y es.”

T he  ju r y  found  fo r  th e  defendants, and a ru le  
was obta ined fo r a new  t r ia l  on th e  g rounds o f

2 N
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m isd irec tion , th a t  the re  was no evidence to  ju s t i f y  
th e  v e rd ic t, and th a t th e  v e rd ic t was aga inst the  
w e ig h t o f evidence.

The m isd ire c tio n  com pla ined o f was th a t th e  
judge  d id  n o t ask. the  ju r y ,  “ W h e th e r, i f  the  
w eather had  m oderated, the  m ast cou ld  poss ib ly  
have been saved.”

T he  Com m on Pleas D iv is io n  (G rove and Lopes, 
J .J .) th o u g h t the re  was a m isd ire c tio n , and th a t 
th e  v e rd ic t was aga inst evidence, and made the  
ru le  absolute fo r a new  tr ia l,  the  fo llo w in g  ju d g 
m e n t be ing  d e liv e re d :

J u ly  12,1877,— Grove, J. (a fte r s ta tin g  the  facts 
as above),— The ru le  before us was ob ta ined  on 
th e  g ro u n d  o f m isd irec tion , and th a t th e  ve rd ic t 
was aga inst th e  w e ig h t o f evidence. T he  m is 
d irec tio n  com pla ined o f was, th a t th e  ju d g e  d id  
n o t ask the ju ry ,  as was done b y  Cleasby, B . 
in  th e  case of G orrie  C ou ltha rd , (a ) “ W h e th e r,

(a) COURT OF APPEAL, W ESTM INSTER.
Thursday, Jan. 17, 1877.

(Before Cockbdbn, C.J., Sir W . B. Brett, and 
Sir R. Baogallay.)

Corrie v . Coulthard.
This was an appeal by the defendants from a decision of 
the Conrt of Exchequer refusing a rule for a new trial, 
appealed from on the ground of misdirection, and on the 
ground that the verdict was against the weight of 
evidence.

The action was bronght by the owners of the steamship 
Star of E r in  against the owner of cargo on board that 
vessel, to recover general average contribution in respect 
of a mast of the steamship alleged to have been sacrificed 
by the master of the steamship for the general benefit of 
ship and cargo.

The circumstances as stated by the master in a letter 
to his owners were as follows : “ Since leaving the Lizard 
I  have had nothing but gales of wind from W .S.W . to 
N .W . and very heavy sea, making little or no headway. 
On the 11th latitude 45° 35' north, longitude 8° 40' west, 
blowing a very heavy gale of wind and a very heavy sea. 
Ship hove to under the lower maintopsail on the port 
tack, and rolling and straining very heavily ; at 4 p.m., 
the mainmaBt settled down in the ship about 4in., very 
suddenly slacking up the rigging and allowing the mast 
to roll about heavily; swiftered the rigging together to 
try if possible to save it, but had no effect; cut away the 
maintopmast to lighten it  thinking to be able to save 
the lower mast, but the wreck not clearing properly, the 
mast still kept settling down in the ship. Being afraid 
of the heel of the mast working down to the plating and 
going through the bottom of the ship, out away the 
mainmast also, which broke 3ft. above the main deok 
and went over to leeward clear of the ship.” In  the 
evidence of the master taken before an examiner, he 
said: “ As the ship rolled the mast was swaying from 
side to side ; we tried to swifter the rigging in to steady 
the mast if possible; this did not steady the mast, but 
made it  settle more into the ship; if the heel of the mast 
had got on one of the plates in the vessel’s bottom, it 
would have gone through her, and in my judgment the 
ship would then have foundered; when I  saw this, I  deter
mined to cut away the topmast.” The mast was an 
iron cylindrical mast resting in the iron kelson plate, the 
edges of the mast going to the end of the plate. The 
violence of the storm caused the bottom of the mast to 
split up; iron forming the bottom of the mast kept 
gradually turning up, and the mast gradually settling 
down, and this gave the master the impression that the 
mast was working its way through the bottom of the 
ship. The mast would not actually have worked through 
the bottom of the ship, and would not have been lost 
withont the ship was lost at the same time from some 
other cause.

The aotion was tried before Cleasby, B., and he left to 
the jury certain questions on which they found, first, that 
the mast was not valueless as a mast before it  was ont 
away : secondly, that if the weather had moderated the 
mast might have been saved; and thirdly, that the master

i f  the  w e a th e r had m oderated, th e  m ast could 
poss ib ly  have been saved.”  D a r in g  the  argu
m e n t ano th e r question  occurred  to  us as having

in outting the mast away acted reasonably under the 
circumstances, although mistaken as to the danger of 
the mast going through the ship’s bottom.

C. Bowen for the appellants.—There is here no volun
tary sacrifice, because there was nothing to be sacrificed. 
The mast, when it was cut away was wreck and worthless, 
and there can be no sacrifice where there is no value. I* 
became necessary for the captain to cut away the mast, 
as a matter of duty to his owners, to save the ship from 
destruction, and this is not a matter for general salvage 
I f  goods or part of a ship are in such a condition, as lB 
the ease of burning masts or sails, that they must be des
troyed eventually by outting them or throwing them aw»y 
to save the ship, the master oannot establish a claim f°r 
general salvage :

Parsons on Insurance, 212;
Johnson v. Chapman, 35 L. J. 23, C. P.; 2 Mar. LaW 

Cas. O.S. 404.
I f  the mast was a source of danger to this ship tbe 
master was bound, in his duty to the owner, to cut >t 
away, and the loss falls on his owner. The master had 
no choice and made no selection of a thing to sacrifice.

Cohen, Q.C.,and H . Mathew ¡to r  the respondents, were 
not oalled upon.
Cockhtjrn, C. J.—Assumingthefactasthe defendants 

wish to put them, can they get out of the difficulty) that 
there is a common adventure ? Whatever is done for the 
benefit of the ship, with a view to save the ship, operate« 
pro tanto to save the cargo, I t  is one thing to say that 
the mast is rubbish, and another that it  was a Bonrce 
of danger to the ship. Suppose the storm had abated 
before the mast was thrown overboard, and then the 
master had said, “ I t  is useless; I  will throw it over
board.” Then it might be called rubbish; but 11 
was not in that condition. I t  may have been ® 
source of danger, but it  was not worthless. I t  wa 
just like the case of a mast struck by lightning, 
which the mast would perish if it  was left alone; h 
is the case of a mast whioh would still be a g o0<z 
mast were it  not that it  got loose and was swaying *. 
and fro, and might damage the ship. Then to preven 
that possible damage they cut it  away, but it has no 
ceased to be valuable as a mast. When the thing its6"  
is in such a condition that i t  is about to perish, there > 
no sacrifice ; but here is a mast whioh is good as *  
mast, but it  becomes a Bource of danger, and to abat® 
that danger it is cut away. The defendants contend tb» 
there must be selection of the thing sacrificed ; ther 
cannot always be a selection. This is not a case wber 
there is a quantity to Baerifioe, and the master oonsidere 
the throwing overboard of a certain thing will lighten tn 
ship the most. When you have on board a thing that J 
a source of common danger, you cannot select, you mu9 
sacrifice that particular thing. I f  your mast is spruM 
and you know it  is liable, as in this case, to get d* 
placed and do damage—to destroy the ship and carg 
possibly, the only thing you can cut away is the m*8 ’ 
you oannot select. The true principle is that you ebon
voluntarily sacrifice a portion of the ship or cargo for tb ̂  
benefit of both. Suppose a ship carrying a quantity ? 
iron, she strains in a very heavy sea, and it  is absolute r

r c a r g o , 
- a quantity

iron, sne strains m a very heavy sea, and it  is absolu»” 4 
necessary to lighten, and the master throws overbo» j 
the cargo; he does this to save the ship and cargo, 
any remains. I t  is done for the common good. I  gV 
not see any difference between a part of the mast 
the rigging in such a condition as to cause danger, » 
the cargo getting loose. One is the same as the o tn j  
according to principle. I f  the mast was in that rot 
condition that it  would have gone overboard in a sn 
time, and not have imperilled the vessel, the defends* ^ 
argument has some foundation, but if the mast w® ^  
have gone through the ship, and caused it  and all 
board to go the bottom, that would be quite differ0 
I t  is not necessary that the judgment of the mas 
should be borne ont by the facts when they come to 
examined into. I t  is enough if he exercises a reason* . 
sound judgment under all circumstances. I  supp096 * „. 
if, in the judgment of the master, the mast, in the e 
dition in which it then was, would not have been likely 
cause damage to the Bbip, he would not then have ®u ¡g 
away. I t  was not useless, for he oould have tightened



MARITIME LAW CASES. 547

C t . o r  A p p . ]  S h e p h e r d  a n d  o th e r s  v . K o ttg e n  a n d  o th e r s . [ C t . op A p p .

an im p o r ta n t bea rin g  upon th e  case, w h ich  
was t h is : w he the r, a t th e  tim e  th e  m ast was 
c u t away, th e  purpose fo r  w h ich  i t  was c u t away 
was to  save th e  adventu re  b y  p re v e n tin g  the m ast 
te a rin g  u p  th e  sh ip , to  w h ich  th e  evidence ve ry  
s tro n g ly  po in ted  ; o r, w h e th e r i t  was c u t away as 
w re ck , as a m ere incum brance  o r  lum be r. The 
question  was v e ry  m uch discussed b y  the  C o u rt o f 
A p p e a l in  G orrie  v. C ou ltha rd  to  w h ich  we 
sha ll p re se n tly  re fe r. W e  are o f o p in io n  th a t  bo th  
th e  questions ju s t  a lluded  to  shou ld  have been 
asked o f the  ju r y ; th a t, a lth o u g h  th e  learned ju d g e  
does say to  them , th a t i f  th e  m ast had n o t been 
cut, away, i t  w ou ld  have been ve ry  dangerous fo r 
the vessel, and th a t the re  was com m on danger to  
the sh ip  and to  th e  cargo, he does n o t p u t these as 
questions to  the  ju r y  b u t leaves to  them  o n ly  the  
question  o f w h e th e r the  m ast was v ir tu a l ly  a 
W reck and gone. H e s a y s : “  A s  to  p u t t in g  to  you  
w he the r, i f  th e  w ea ther had m oderated, i t  m ig h t 
have been saved in  a s to rm  a m o u n tin g  to  a h u r r i 
cane, o r  a t a ll events a heavy ga le ,and  th o  sh ip  in  
the tro u g h  o f th e  sea, and, the  w eather n o t show
in g  any s igns of im p rovem en t, to  ask yo u  w he the r, 
i f  th e  w eather had m oderated, the  m ast m ig h t 
have been saved, seems som ew hat o u t o f place in  
th is  case.”  A n d  he then  p u ts  the  question  w h ich  
he repeats a t th e  close o f th e  su m m in g  up. W e

r ig g in g  u p  ; i t  w o u ld  s t i l l  serve as a  m as t. H e  w o u ld  n o t 
have th ro w n  i t  aw ay as useless o r  va lue less  i f  he had  n o t 
th o u g h t i t s  th e n  p o s itio n  w as c a lc u la te d  to  in ju re  th e  
sh ip . T h e  ju r y  fo n n d  he w as r ig h t  in  suppos ing  th e re  
Was dange r, and  b u t  fo r  th a t  s u p p o s itio n  he w o u ld  n o t 
have to u ch ed  th e  m as t. T h e  q ue s tio n  in  a l l  th is  case is , 
n o t w h e th e r th e  e ven t shows th e  w isd o m  o f w h a t was 
done, b u t  w h e th e r, u n d e r a l l  th e  c ircum s tan ce s , i t  was 
th e  exercise  o f a reasonable , p ru d e n t, so un d  ju d g m e n t. 
The  m a s te r m u s t exerc ise  h is  ju d g m e n t. H e re  th e  m a s t 
Was s h a k in g  to  and  f r o ,  a nd  th e  r ig g in g  w as lo o s e ; he 
e u t aw ay th e  m as t, n o t  because o f i t s  va lu e  o r w a n t o f  
Value as a m a s t, b u t  because he th o u g h t i t s  c o n d itio n  was 
l ik e ly  to  be d e s tru c tiv e  to  th e  vessel. T h e re fo re  i t  shows 
he c u t  aw a y  th e  m a s t as a sac rifice  fo r  th e  b e n e fit o f sh ip  
and ca rgo . H e  sa crificed  th e  m a s t because, i f  i t  had been 
a llow ed  to  re m a in  w he re  i t  w as, i t  w o u ld , in  h is  ju d g m e n t, 
have le d  to  th e  com m on d e s tru c tio n  o f m a s t, s h ip , and  
9 *rg o . I  agree th a t  i f  a  th in g  is  in  th e  a c t o f b u rn in g , 
i f  i t  ca n n o t be saved, i f  i t  m u s t go, as in  th e  case o f 
a ca rgo  o r m a s t o n  fire , and  i t  is  th ro w n  overb o a rd , i t  
W ould p e r is h  w ith o u t  a n y  in te n t io n  o f s a c r if ic e ; b u t  
w hen th e re  is  no  such  c e r ta in ty  o f i t s  p e ris h in g , exoept 
in  th e  e ven t o f th e  com m on d e s tru c tio n  o f th e  w ho le  
a dve n tu re , i f  th e  m a s te r th in k s  i t  w i l l  cause th e  d e s tru c 
t io n  o f th e  s h ip , and  he sa crifice s  i t ,  t h a t  is  a  v o lu n ta ry  
sa c rifice , g iv in g  a  r ig h t  to  a c la im  fo r  gen e ra l average.

S ir  W . B. Br e t t .— I f  a sa c rif ice  is  m ade b o th  fo r  th e  
b en e fit o f sh ip  and  ca rgo , i t  is  gene ra l average ; th a t  is  
th e  fa i r  d e f in it io n  o f g ene ra l average. I f  i t  is  b o th  fo r  th e  
bene fit o f  sh ip  and ca rgo  th a t  th e  th in g  s h ou ld  be done, i t  
js  a lw a y s th e  d u ty  o f th e  m as te r to  m ake  a g e n e ra l average 
loss, a nd  a lth o u g h  he m a y  have been b o u n d  to  do so here, 
th e re  has s t i l l  been a  sacrifice . I f  th is  had  been a sound  
b la s t, and  th e  r ig g in g  h a d  been lo s t ,  w h a t c o u ld  th e  
de fendan ts  have sa id  th e n  ? T h e ir  p o in t  is  th a t  th e  m ast 
was w re c k  ; th a t  i t  was no  loss  a t  a ll.  W h e n  m a s ts  are  
b lo w n  o ve rb o a rd , and  a re  f lo a t in g  a longside , a tta ch e d  
by  th e  r ig g in g , and  a re  th e n  c u t aw ay, i t  is  s e ttle d  th a t  
th is  is  a gene ra l average  loss i f  th e y  are  c u t aw a y  fo r  th e  
b en e fit o f sh ip  a nd  ca rgo . I f ,  a t  th e  m om ent yo u  sacrifice  
a th in g  i t  is  o f no  v a lu e , w h a te ve r fu tu re  c ircum stanoes 
m ig h t a rise , th e n  i f  th e re  is  a  sa c rif ice  th e re  is  no  loss ; 
b u t th e n , i f  u n d e r a  change o f c ircum stan ce s  th e  th in g  
W ould be o f va lu e , th e re  is  n o t o n ly  a  sa c rif ice  b u t  a 
loss.

S ir  B .  B a g g a l a y  concu rred .
[N .B .— T h e  above  ju d g m e n ts  w ere n o t d e liv e re d  con 

s e c u tiv e ly , as g ive n , b u t a re  co m p iled  fro m  th e  answerB 
S lven b y  th e  c o u r t  to  th e  a rg u m e n ts  o f c o u n s e l;  a n d  are  
ta ke n  fro m  th e  s h o rth a n d  w r ite rs ’ no tes .— E d .]

are fu r th e r  o f  o p in io n  th a t, assum ing  th e  question 
w h ich  we have stated to  have been p u t  to  th e  ju ry ;  
and th e  ju r y  had fo u n d  fo r  the  defendant, th a t 
f in d in g  w o u ld  have been w ro ng  and  aga inst the  
w e ig h t o f evidence. I n  o u r ju d g m e n t, the  benefi
c ia l ob jec ts  o f th e  d o c trin e  and law  o f genera l 
average w o u ld  be f r it te re d  away i f ,  w here  a 
sacrifice  is  m ade, as seems obv ious ly  th e  case 
here, to  save the  w hole adventu re , th e  sha ring  the  
bu rd e n  o f  such sacrifice  cou ld  be made to ’depend 
upon n ice  questions o f p ro b a b ility , a fte rw a rds  
discussed, as to  w he the r th e  th in g  m ig h t o r m ig h t 
no t have been saved. I n  o rd in a ry  questions o f 
genera l average i t  is  presupposed th a t  g rea t 
danger ex ists to  th e  sh ip  and cargo, and in  those 
cases th e  p ro b a b ility  is  th a t th e  th in g  sacrificed 
w o u ld  have gone w ith  th e  w ho le  ven tu re , and 
the re fo re  i t  w ou ld  be th e  sacrifice o f a p robab ly  
valueless th in g . H ere, i f  the  m ast had gone, the  
sh ip  w o u ld  p rob a b ly  have gone w ith  i t .  The  sh ip  
was p ro b a b ly  saved by  th e  sacrifice of th e  m ast. 
The  evidence appears a ll one w ay on th is  p o in t. 
T he  case d iffe rs  in  o u r ju d g m e n t fro m  those o f 
c u t t in g  away w reck, as h y p o th e tic a lly  p u t by 
W ille s , J . in  th e  case o f Johnson  v . Chapm an  
(19 C .B . N .S . 563; 2 M a r. L a w  Cas- O. S. 404), 
w here he supposes a case o f p a rt o f  a m ast go ing  
overboard, w ith  spars and sails a ttached  to  i t ,  and 
h a n g ing  b y  a stay, b a tte r in g  and add ing  to  the  
danger o f a vessel. T he re  the  w re ck  is  rea l no t 
a n tic ip a to ry , and, as W ille s , J . observes, “  you  
cannot keep i t ,  there  is  no in te n tio n a l sacrifice in  
c u t t in g  i t  away.”  H e re  th e  m ast was sound and 
en tire , and a m ast i t  was in  i ts  usua l place, th o ug h  
lu rc h in g  fro m  the  r ig g in g ,  be ing  gone on one 
side, lc  w o u ld  de feat the  m a in  u t i l i t y  o f genera l 
average i f ,  a t a m om en t o f  em ergency, the  
cap ta in ’s m in d  were to  hes ita te  as to  saving  the 
adventu re  th ro u g h  fea r o f casting  a bu rden  on 
h is owners. W h a t was th e  p ress ing  necessity 
here  a t th e  t im e  o f the  act ? The  p re ve n tio n  o f 
the sh ip  be ing  to rn  up and los t. W re c k  is  h a rd ly  
an accurate te rm  fo r  co n tin g e n t w reck. The  
m a k in g  the  p o te n tia l th e  same as the  actual, 
we cannot he lp  th in k in g ,  w i l l  m uch em barrass th e  
la w  on th is  sub jec t, and the  ju d g m e n t o f experts 
as to  p rob a b ilitie s  a fte r th e  even t is a v e ry  dan
gerous c r ite r io n  fo r  a ju r y  to  be gu ided  by. The 
case o f G orrie  v. C o u lth a rd  (see note, p. 546) is 
a lm ost id e n tica l in  fa c t w ith  th is  case ; indeed, in  
o u r ju d g m e n t, i t  is id e n tic a l in  so fa r  as the  lega l 
question  is concerned. T h a t case is  n o t repo rted, 
b u t, by consent o f counsel on b o th  sides in  th is  
case, we have been fu rn is h e d  w ith  th e  shorthand  
w r ite r ’s notes o f i t .  T he  C o u rt o f A ppea l, con
s is tin g  o f th e  L o rd  C h ie f Ju s tice  o f E n g la n d , S ir  
B . B re tt ,  and S ir  R . B agga llay , gave no fo rm a l 
ju d g m e n t, b u t th e ir  observations in  th e  case on 
th e  m o tion  b y  w ay o f appeal fro m  the  E xcheque r 
D iv is io n , are a ll one way, and  w h o lly  in  po in ts  as to  
the  present case. T here  th e  m ast (an  iro n  one) be
co m ing  loose, th e  cap ta in  feared (tho u g h  i t  tu rn e d  
o u t a fte rw a rds  w ith o u t cause) th a t  i t  w o u ld  go 
th ro u g h  th e  bo ttom  o f the  sh ip , and he c u t i t  
away. T he  same co n ten tio n  was p u t fo rw a rd  
th e re  as here, b u t the  ju r y  fo u nd  fo r  th e  p la in t if f ,
i.e. in  fa vo u r o f genera l average, B a ron  C leasby 
ask ing  th e n  w hether, i f  th e  w eather had m ode
ra ted , the  m ast cou ld  possib ly have been saved. 
B u t  th e  observations o f the c o u rt go m uch  f u r 
th e r  than  on the  mere question , w h o th e r the  d irec 
t io n  o f th e  ju d g e  was r ig h t .  T he  L o rd  Chie
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Jus tice  says: “  I t  is n o t necessary th a t  the  ju d g -  ] 
m e n t o f th e  m aster shou ld  be borne o u t by  the  
facts when th e y  come to  be exam ined in to  ; i t  is 
enough i f  he exercise h is  ju d g m e n t u hder a ll the  
c ircum stances. . . . H e  m u s t exercise h is  ju d g 
m ent. H e  cu ts away the  m ast, n o t because of its  
va lue  as a m ast, b u t because he th in k s  its  cond i
t io n  is l ik e ly  to  be d e s tru c tive  of th e  vessel. . . . 
I f  the  danger is  th a t  the m ast w i l l  perish  a t the  
same tim e  th a t i t  causes th e  p e ris h in g  o f the  sh ip , 
and i t  is c u t aw ay fo r  the  purpose o f p re v e n tin g  
p e ril to  the  sh ip  and its  ow n destruc tion , is  n o t 
th a t genera l average ? . . . W h a te ve r be the  con
d it io n  o f the  m ast, i t  was a source of danger to th e  
sh ip .”  The L o rd  C h ie f Jus tice  says m uch m ore 
to  the  same e ffect. S ir  B a lio l B re t t  says : " Y o u  
do n o t mean to  say i t  was so valueless th a t a m an 
in  a ca lm  w ou ld  have th ro w n  i t  overboard ; i t  was 
w o r th  money. . . . W re c k  means rub b ish , I  sup
pose. . . .  I f  i t  is  done fo r  th e  benefit o f  th e  sh ip  
and  cargo, th e n  i t  is  genera l average.”  I n  th e  
presen t case, i t  appears to  us, th e  evidence is  
g re a tly  p re ponde ra ting , th a t  the  m ast was cu t 
away fo r th e  benefit o f th e  sh ip , cargo, and crew, 
th a t i t  was n o t actual w reck , and was no t c u t away 
as such. M r .  P h illip s , a h ig h  a u th o r ity  on th is  
subject, Bays (P h illip s  on Insu rance , sect. 1271) :
“  I f  the  th in g  abandoned is so exposed to  de s tru c 
t io n  th a t i t  cannot possib ly be re tr ie ve d  and saved 
and its  abandonm ent cannot poss ib ly  c o n trib u te  
to  the  safety o f the  crew  and sh ip , cargo o r fre ig h t, 
the re  m ay be g rounds o f o b jec tion  to  c o n trib u tio n  ; 
b u t, in  case o f  such ob jec tion , th e  cons tru c tio n  
w i l l  be v e ry  l ib e ra l in  fa vo u r o f  c o n tr ib u tio n .”  
B e in g  o f op in ion  th a t th e  question  o f th e  m ast 
b e ing  saved was p u t to  th e  ju r y  as one o f proba
b i l i t y  and n o t o f p o ss ib ility , th a t  no question was 
le f t  to  th e m  as to  the  purpose fo r  w h ich  the  m ast 
was c u t away, and th a t c o n tin g e n t w reck  was 
trea ted  b y  the  ju d g e  as th o u g h  i t  were actua l 
w reck , we th in k  the re  shou ld  be a new  tr ia l .  W e  
also th in k  th a t, a lth o u g h  the  learned  ju d g o  is  n o t 
d issatisfied  w ith  the  v e rd ic t, ye t, th a t the  ve rd ic t 
was aga inst the  w e ig h t o f evidence, re g a rd in g  the  
evidence fro m  the  p o in t o f v iew  we have regarded 
i t  in  th is  ju d g m e n t.

T he  defendants appealed fro m  th is  decision.
N ov. 23, 1877.— B u tt,  Q.C. and J. G. M atthew  

fo r  th e  defendants.— I f  the  ju r y  had said i t  
was im possib le  to  save th e  m ast, then  the  
v e rd ic t m u s t have been fo r th e  p la in tif fs . I n  
C orrie  v. G oulthard  (see note, ante p. 516) a c la im  
was a llow ed fo r genera l average ; b u t th e n  there  
th e  m ast was n o t hopelessly lost. I f  a th in g  
is  c u t o r cast away, on th e  g ro u n d  th a t  i t  is 
endangering  th e  w hole adventu re , and  is its e lf  
in  such a co nd ition  th a t i t  m u s t pe rish , even 
i f  th e  re s t o f th e  adventu re  be saved, th e n  its  
des tru c tio n  g ives no r ise  to  genera l average con
t r ib u t io n  ; lo r , i f  a th in g  m us t be hopelessly los t, 
i t  can m ake no d ifference i f  i t  be th ro w n  o ve r
board a few m in u te s  before i t  w ou ld  go o f its  
ow n accord. T he y  c ited  and refe red  to

2 P arsons on  In s u ra n c e  212 (no te ) ;
Crochet v. Dodge, 3 F a ir f .  190 ;
Slater v . Hayward Railway Company, 26 C onn.

128 ;
Lee v .  G rinnell, 5 D u e r. 400;
Johnson  v . C h a p m a n , 19 C .B .N .S . 563 ; 35 ! . .  J .

23 C. P . ; 2 Mar, L a w  Cas. O. S. 404.

Cohen, Q.C. and M cLeod  (H . S utton  w ith  them ) 
fo r  p la in t if fs .— In  Johnson  v. Chapm an (u b i sup.)

J th e  cargo was unstow ed, and was b re a k in g  the 
b u lw a rk s , and the re  was the re fo re  no reasonable 
hope of sav ing  i t .  B u t in  th is  case th e  m ast was 
sound, and th e re  was no fea r o f th e  r ig g in g  b reak
in g . I t  was lu rc h in g  v io le n t ly ,  and  to  save the 
re s t o f th e  adventu re  th e y  cu t i t  away. I t  is sub
m itte d  th a t  th e  f in d in g  of th e  C om m on Pleas 
D iv is io n  was r ig h t ,  th a t no  v e rd ic t o f a ju r y  can 
p re ve n t w h a t was an in te n tio n a l je tt is o n  fro m  
be ing  a n y th in g  else th a n  a cause fo r  general 
average c o n tr ib u t io n . T h e y  c ite d  

Phillips on Insurance, 1718.
J . C. M atthew  rep lied .
B ramwele, L .J .— I  am  o f op in io n  th a t th is  

appeal m u s t be a llow ed. I  th in k  th a t  th e  r ig h t  
question  was le f t  to  th e  ju r y ,  and th a t  th e ir  ve rd ic t 
was g ive n  on su ffic ie n t evidence. T he  D iv is io n  
be low  in  th e ir  ju d g m e n t fo u n d  no d if f ic u lty  iD the 
law  o f th e  case, b u t th o u g h t m y  b ro th e r M an is ty  
d id  n o t leave to  th e  ju r y  w h a t ho d id  leave about 
p o s s ib ility . N ow , I  t h in k  th a t he le ft th e  r ig h t 
question  to  them . F ro m  th e  evidence o f the 
cap ta in , th e  m ast was a lo s t m ast, and m us t have 
gone in  a s h o rt t im e , and th e  ju r y  fo u n d  th a t i t  
was “  hopelessly gone ”  before i t  was c u t away- 
T he  question  was, how  was its  d e s tru c tio n  to  be 
fin ished?  M y  b ro th e r B r e t t  has w r it te n  down a 
v e ry  use fu l d e fin it io n  o f sacrifice, w h ic h  I  have 
asked h im  to  read  in  h is  ju d g m e n t; bu t, fo r  my 
p a rt, I  th in k  th a t when th e  th in g  said to  be 
sacrificed has some pecu lia r c o n d itio n  a ttach ing  
to  i t ,  so th a t i f  th e  re s t o f the w ho le  adventu re  be 
saved o r  lost, the  specific th in g  m u s t y e t be lost* 
th e n  th e re  is  no sacrifice  e n t it l in g  to  general 
average. T h is  was th e  case here. The  masj 
m ust; have been lo s t w he the r th e  vessel reached 
p o rt o r not. T he re  was no sacrifice and no r ig h t 
to  average c o n tr ib u tio n . W h y  d id  th e  m ast goJ  
O n  account o f the  im p e rfe c t m anne r i t  was fitted» 
fo r  the  p o rt r ig g in g  had g ive n  way. I  cannot quite 
agree w ith  th e  v iew  the c o u rt below have taken 
o f w h a t m y  b ro th e r M a n is ty  d id  say to  th e  ju ry - 
I  th in k  he p u t the  p roper question  w e ll and pre" 
c ise ly  to  them .

B rett, L .J .— la m  also o f op in io n  th a t  the  learned 
ju d g e  le ft  th e  r ig h t  question  to  th e  ju r y ,  and tha 
th e ir  v e rd ic t was co rrect, and, there fo re , that 
here  the re  is  no c la im  fo r  genera l average. T '1® 
question  is, s trange to  say, a nove l one. Genera' 
average, and w h a t m u s t subsis t to  fo u n d  i t .  b&* 
o ften  been discussed, b u t  th e  w o rd  “ sacrifice 
has neve r before  been th o ro u g h ly  considered’ 
n o r  have th e  cond itions  necessary to  co n s titu te  * 
sacrifice  eve r been la id  down. T he  m a tte r w *3 
before the  c o u rt in  C o rrie  v . G ou ltha rd  (sec note» 
ante  p. 546), b u t in  th a t case i t  was n o t necessary t® 
define sacrifice  so accu ra te ly  as now. I  agree w it 
m y  L o rd  th a t  th e  question  le ft  b y  m y  b ro th e 
M a n is ty  to  th e  ju r y  was s u b s ta n tia lly  the  quesfcl0f 
w h ich  th e  c o u rt be low  say o u g h t to  have been l e 
to  them . The w ord  “  possible ”  as used in  an i " d  
o f law  does n o t mean “  m a th e m a tica lly  o rsc ien tm  
c a lly  p o ss ib le ; ”  i t  is  used in  th e  same sense ® 
used in  th e  o rd in a ry  concerns o f life . ,

T he  sacrifice  here is  said to  have  consisted in  
c u t t in g  o f the  r ig g in g  in  o rde r to  cause th e  fa d  0 
th e  m ast, and the  question  here is  w h e th e r or 
th is  was an act o f sacrifice. I  w i l l  assume that; t  B 
m aste r, w hen he cu t th e  r ig g in g , d id  in te n d  - 
sacrifice  th e  m ast in  o rd e r to  save the  sh ip  and t ne 
cargo, and th a t  he d id  n o t th in k  i t  was a g °n
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m ast a t th e  tim e  (as, i f  he had n o t he ld  th a t 
op in io n , th e n  the re  w o u ld  have been no question). 
T hen  d id  he sacrifice a n y th in g ?  C ons is ten tly  
w ith  th e  decis ion o f th is  co u rt in  G orrie  v. C oult- 
hard , and in  accordance, as i t  seems to  me, w ith  
w h a t was in tim a te d  b y  th e  c o u rt in  th a t  case, the  
fo llo w in g  p ropos ition  m ay be stated : I f  a n y th in g  
on board a sh ip  w h ich  is  c u t o r cast aw ay, because 
i t  is  endange ring  th e  w hole adventu re , is in  such 
a sta te  w ith in  itse lf, o r  in  such a co n d itio n  from  
ex te rna l c ircum stances th a t i t  m us t its e lf  c e rta in ly  
be los t, a lth o u g h  th o  res t o f th e  a d ven tu re  shou ld  
be saved w ith o u t th e  c u t t in g  o r  cas ting  away, 
then  the  d e s tru c tio n  o f the  th in g  g ives no c la im  
fo r  genera l average. O r th e  p ropos ition  m ay be 
sta ted in  th e  fo llo w in g  te rm s  : W here , w h e th e r 
th e  act re lie d  upon as the  act o f sacrifice  had been 
done o r n o t, the  th in g  in  respect o f w h ich  c o n tr i
b u tio n  is  cla im ed w ou ld , by  reason of its  ow n state 
o r b y  reason o f  the  co n d itio n  in  w h ich  i t  is 
p laced, have been o f no va lue  w hatever, o r 
w ou ld  have been c e rta in ly  o r abso lu te ly  lo s t 
to  th e  ow ner, a lth o ug h  the  res t o f th e  adventu re  
had been saved, th e re  is n o th in g  lo s t to  the  ow ner 
by the  act, and the re fo re  the re  is  n o th in g  sacri
ficed, th a t is  to  say, the re  is no sacrifice.

A n o th e r  fo rm  o f s ta tin g  th e  re s u lt o f these p ro 
pos itions is to  say th a t  the re  is  n o th in g  in  respect 
o f w h ich  a genera l average c o n tr ib u tio n  cou ld  be 
cla im ed, because the  th in g , in  respect o f w h ich  the 
c o n tr ib u t io n  is  c la im ed, was, when the  act re lie d  
upon was done, o f no va lue  w ha teve r to i t s  owner.

W e  m ay say, there fo re , w ith  reg a rd  to  th is  case, 
th a t the re  was no sacrifice, o r, a lte rn a tiv e ly , th a t  
there  was n o th in g  in  respect o f w h ich  the 
p la in tif fs  can c la im  c o n tr ib u tio n . T he y  cannot 
c la im  i t  ir. respect of loss to  themselves, fo r  by 
the hypo thesis  th e y  have lo s t n o th in g  ; the re  has 
been no sacrifice, fo r  n o th in g  has been sacrificed ; 
there  is n o th in g  fo r  w h ich  genera l average con
t r ib u t io n  can be c la im ed, to r n o th in g  was lost.

T he  question le ft to  the  ju r y  was, as I  read it ,  
when th e  c u t t in g  o f th e  r ig g in g  took place was 
the m ast in  such a co n d itio n , th ro u g h  the  slacken
in g  o f th e  sta rboard  r ig g in g  and the v io lence o f 
th e  s to rm , and the  p ra c tica l im p o s s ib ility  of the  
s to rm  ceasing in  tim e  to  save th e  m ast, th a t i t  m us t 
have been lo s t w he ther th e  sh ip  was saved o r no t ? 
and the  ju r y  found  th a t i t  w ou ld  have gone ove r
board anyhow , w h e th e r th e  act re lie d  on was done 
or n o t ; and the re fo re  th e  act re lied  on was n o t 
ac tua lly  a sacrifice, and the re fo re  has caused no 
loss to  th e  [sh ipow ner, and he has no c la im  fo r 
genera l average. The  case of G orrie  v . G ou liha rd  
is n o t in co n s is te n t w ith  th is , because the re  the  
ju r y  d id  n o t fin d  th a t th e  m ast was hopelessly 
lost.

C o tto n , L .J .— I  am o f th e  same op in ion , I  th in k  
th a t the  m ast was hopelessly gone a t the  tim e  o f 
th e  c u t t in g  o f  the  r ig g in g ,  and by hopelessly I  mean 
so th a t in  a l l  com m on sense, acco rd ing  to  the  
o rd in a ry  course o f hum an events, i t  was im possib le  
fo r  i t  to  have been saved, and th e  ju r y  fo u nd  th is  
also, and I  th in k  w ere ju s tif ie d  in  th e ir  f in d in g  by 
the  evidence. T he  experts  w ere c lear th a t the  
m ast m us t have gone overboard anyhow , and th a t  
w ha t was done o n ly  hastened i t  by tw o  o r th ree  
m inu tes. Does th is  ju s t i fy  a c la im  fo r genera l 
average ? I  th in k  no t. W he re  a p a rt o f a com m on 
a dven tu re  is abandoned to  save the  res t, then  a ll 
those whose p ro p e rty  is saved m u s t co n trib u te  to  
compensate those whose goods havebeensacrificed,
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and th e  various po rtions  o f th e  sh ip  m u s t be con
sidered as th e  goods of the  m aste r i f  th e y  are 
sacrificed to  save the  c a rg o ; th e re  is  no reason 
w h y  he shou ld  bear th e  loss, and th e  question to  
be considered in  e s tim a tin g  the va lue o f h is loss 
is  w h a t th e  va lue  of h is  p ro p e rty  w o u ld  have been 
had i t  n o t been abandoned. I t  is  necessary th a t  
th e re  shou ld  be a v o lu n ta ry  abandonm ent, and 
th is  case m u s t be decided by an a pp lica tion  o f 
th a t  p rin c ip le . B u t,  w here th e  th in g  abandoned 
was in  such a co n d itio n  th a t i t  m u s t have been 
lo s t anyhow , th e  has ten ing  on o f  its  d es truc tion  
is n o t a v o lu n ta ry  abandonm ent, and cannot be 
su ffic ien t g ro u n d  fo r  c o n trib u tio n . T h is  lo3s was 
n o t caused b y  th e  act o f th e  m aster, b u t by th e  
p e cu lia r p e r il o f the  th in g  its e lf.

Appeal a llowed
S o lic ito rs  fo r  p la in tif fs , L ew is  and Watson.
S o lic ito rs  fo r  the  defendants, H o lla m s , Son , 

and  C ow ard.

HIGH COURT OF JUSTICE.

Q U E E N ’ S B E N C H  D IV IS IO N .
Reported b y  J . M . L e l y , Esq., B arristers-a t-Law .

M onday, Feb. 4, 1878.
(Before C o c k b u b n , C.J., M e l l o r  and M a n is t y , JJ .)

E x  pa rte  S t o r e y .
W reck Commissioner— S tra n d in g  o f  sh ip  w ith o u t 

serious damage— P ow er o f  com m issioner to sus
pend m aster1 s certifica te— M erchant S h ip p in g  A ct 
1854 (17 Sf 18 Viet. c. 104), ss. 242, 432, 433—  
M erchant S h ip p in g  A c t 1862 (25 Sf 26 Viet. c. 63), 
s. 23— M erchant S h ip p in g  A ct 1876 (39 Sf 40 
V ie t. c. 80), ss. 29, 32.

The M erchant S h ipp ing  A c t o f  1876 transfe rs  to 
the W reck Commissioners appointed under th a t 
A c t the ju r is d ic t io n  to suspend certificates con
fe rre d  upon jus tices o f the peace by p r io r  M e r
chant S h ipp ing  Acts, and aoes no t enlarge such 
ju r is d ic t io n .

B y  the M erchant S h ip p in g  A ct 1854, ss. 242, 432, 
the B o a rd  o f  T rade m ig h t suspend the certifica te  
o f a  master o f  a sh ip  i f  upon inves tiga tion  before 
jus tices i t  was reported th a t serious damage to 
the ship was caused by the w ro n g fu l act or d e fau lt 
o f  such master.

B y  the M erchant S h ip p in g  Act 1862, s. 23, the ju r is 
d ic tio n  o f  the B oa rd  o f  T rade  to suspend the cer
tifica te  vjas trans fe rred  to the justices themselves.

B y  the M erchant S h ip p in g  A c t 1876, s. 29, a  
“  wreck com m issioner”  has the same ju r is d ic t io n  
and powers as are conferred by the A c t o f  1854 
on two justices, “  a n d  a l l  the p ro v is ions  o f  the M e r
chant S h ip p in g  Acts o f  1854 to 1876 w ith  respect 
to investiga tions conducted under the M erchant 
S h ip p in g  A c t o f  1854 a p p ly  to investiga tions held 
by a wreck commissioner.”

A n d  by sect. 32 o f the same Act, whenever any B r it is h  
ship has been “  stranded or dam aged," the B o a rd  
o f T rade  m ay cause a n  in q u iry  to be made, 
“  an d  a l l  the p rov is ions  o f  the M erchan t S h ip p in g  
A ct sh a ll a p p ly  to an y  such in q u iry r as i f  i t  had  
been held under the M erchant S h ip p in g  A c t 1854.”

H e ld , tha t the W reck Com m issioner has no ju r is d ic 
tio n  to suspend a  certificate in  a  case where a  
ship has been stranded but no t damaged, and  a  
ru le  f o r  a c e rt io ra r i to quash the suspension by 
h im  o f  a  certificate in  such case made absolute.
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T h is  was a ru le  fo r  a c e rtio ra r i to  rem ove in to  th is  
d iv is io n  the  decis ion and ju d g m e n t made by 
H . C. H o th e ry , E sq ., W re c k  C om m issioner of the  
U n ite d  K in g d o m , on th e  2 8 th  N o v . 1877, w hereby 
he d irec te d  th a t  th e  ce rtifica te  o f M a rk  S to rey, 
the m aster o f th e  steam ship  A y to n , shou ld  be 
suspended fo r  s ix  ca lendar m on ths. T he  said 
« h ip  had been s tranded, b u t ,  acco rd ing  to  the  
f in d in g  o f the  com m issioner, n e ith e r  se rious ly  o r  
m a te r ia lly  damaged, o ff th e  west coast o f the 
M orea. T he  question  fo r  th is  c o u rt was p u re ly  
one o f la w , and tu rn e d  upon th e  c o n s tru c tio n  o f 
th e  fo llo w in g  sections of the  M e rch a n t S h ip p in g  
A c ts .

M e rch a n t S h ip p in g  A c t  1854, s. 242 : (a)
T h e  B o a rd  o f T ra d e  m a y  suspend o r cance l th e  c e r t i 

f ic a te  (w h e th e r o f  com petency o r  se rv ice ) o f  a n y  m as te r 
o r  m ate  in  th e  fo l lo w in g  cases ( th a t  is  to  say) :

(1) I f  u po n  a n y  in v e s t ig a t io n  m ade in  pu rsu a n ce  o f th e  
la s t p rece d ing  sec tion , he is  re p o rte d  to  be in c o m p e te n t, 
o r  to  have  been g u i l t y  o f a n y  g ross  a c t o f m isco n d u c t, 
d ru n ke n n e ss , o r  ty ra n n y .

(2) - I f  u p o n  a ny  in v e s tig a tio n  oonducted  u n d e r th e  p ro 
v is io n s  c o n ta in e d  in  th e  e ig h th  p a r t  o f th is  a c t, o r  u po n  
a n y  in v e s tig a tio n  m ade b y  a  n a v a l c o u r t  c o n s t itu te d  as 
h e re in a fte r m e n tioned , i t  is  re p o rte d  th a t  th e  loss  o f 
abandonm en t o f, o r  se rious  dam age to  a n y  s h ip , o r  loss 
o f l ife  has been caused b y  h is  w ro n g fu l a c to r  d e fa u lt.

(3) I f  he is  superseded b y  th e  o rd e r  o f  a n y  a d m ira lty  
c o u r t  o r  n a v a l o f o o u r t c o n s t itu te d  as h e re in a fte r  m en
tio ne d .

(4) I f  he is  show n to  h ave  been c o n v ic te d  o f  a n y  
offence.

(5) I f  u po n  a n y  in v e s tig a tio n  m ade b y  a n y  c o u r t  o r  
t r ib u n a l a u th o r is e d  o r h e re a fte r to  be a u th o r is e d  b y  th e  
le g is la t iv e  a u th o r i ty  in  a n y  B r i t is h  possession to  m ake  
in q u iry  in to  charges o f inco m p e te ncy  o r  m is c o n d u c t on 
th e  p a r t  o f  m a s te r o r  m ates o f sh ip s , o r  as to  sh ip - 
w reo ks  o r  o th e r  ca sua ltie s  a ffe c tin g  s h ip s , a  re p o r t  is  
m ade b y  such c o u r t  o r  t r ib u n a l  to  th e  e ffe c t th a t  he has 
been g u i l t y  o f  a n y  g ross  a c t o f  m isco n d u o t, d ru n k e n 
ness, o r  ty ra n n y , o r th a t  th e  loss o r a bandonm en t o f o r  
dam age to  a n y  s h ip , o r  loss o f  l i fe ,  has been caused b y  
h is  w ro n g fu l a c t o r  d e fa u lt, and  su ch  re p o r t  is  co n firm e d  
b y  th e  g o v e rn o r o r  person a d m in is te r in g th e  g o v e rn m e n t 
o f  Buch possession.

A n d  e ve ry  m a s te r o r  m a te  whose c e r tif ic a te  is  can
ce lled  o r suspended s h a ll d e liv e r  i t  to  th e  B o a rd  o f T ra d e , 
o r  as i t  d ire c ts , and  in  d e fa u lt  s h a ll, fo r  each offenoe, 
in c u r  a  p e n a lty  n o t  exceed ing  5 0 i . ; a n d  th e  B o a rd  o f 
T ra d e  m a y  a t a n y  subsequen t t im e  g ra n t to  any  person  
whose c e r t if ic a te  has been cance lled  a  new  c e r tif ic a te  o f 
th e  same o r  o f a n y  lo w e r g rade .

Sect. 432 :
I n  a n y  o f  th e  oases fo l lo w in g : ( th a t  is  to  say)
W h e n e v e r a n y  s h ip  is  lo s t ,  abandoned , o r m a te r ia lly  

dam aged, on  o r n ea r th e  coasts o f th e  U n ite d  K in g d o m  :
W h e n e v e r a n y  sh ip  causes loss o f m a te r ia l dam age to  

a n y  o th e r  sh ip  on  o r  nea r such  coasts :
W h e n e ve r, b y  reason o f a n y  c a s u a lty  h a p p e n in g  to  o r 

on  b o a rd  o f a n y  s h ip  on  o r  nea r such  ooasts, loss o f l i f e  
ensues :

W h e n e ve r a n y  Buoh loss , aban d on m e n t, dam age, o r 
c a s u a lty  happens e lsew here , a nd  a n y  co m pe ten t w itnesses 
th e re o f a r r iv e  o r  a re  fo u n d  a t  a n y  p la ce  in  th e  U n ite d  
K in g d o m :

I t  s h a ll be la w fu l fo r  th e  in s p e c tin g  o ffic e r o f th e  coast
g u a rd , o r  th e  p r in c ip a l o ffice rs  o f cus tom s re s id in g  a t  o r 
n e a r th e  p laoe w here  such loss, a ba n d on m e n t, dam age, 
o r  c a s u a lty  o ccu rre d , i f  th e  same o ccu rre d  on o r  n e a r th e  
coasts o f  th e  U n ite d  K in g d o m , b u t ,  i f  e lsew here , a t  o r

(a) B y  s. 23 o f th e  M e rc h a n t S h ip p in g  A c t  1862 (25 &  26 
V ie t .  o. 63), th e  p ow e r o f  ca n c e llin g  o r  suspend ing  th e  
c e r t if ic a te  o f m a s te r o r m a te  b y  th e  242nd se c tion  o f  th e  
p r in c ip a l A c t  c o n fe rre d  on  th e  B o a rd  o f  T ra d e  sh a ll 
(excep t in  th e  case p ro v id e d  fo r  b y  th e  fo u r th  p a ra g ra p h  
o f th e  sa id  sec tion ) v e s t in  a nd  be exerc ised  b y  th e  lo c a l 
m a rin e  b o a rd  m a g is tra te s , n a v a l o o u r t , a d m ira lty  c o u r t , 
o r  o th e r  c o u r t  o r  t r ib u n a l b y  w h ic h  th e  case is  in v e s t i
ga ted  o r  t r ie d ,  and  Bha ll n o t  in  fu tu re  v e s t in  o r  be e x e r
c ised  b y  th e  B o a rd  o f T ra d e .

n ea r th e  p lace  w he re  such w itnesses as a fo re s a id  a rr iv e , 
o r  a re  fo u n d , o r can be co nse q u en tly  exam in e d , o r fo r  
a n y  o th e r  p e rso n  a p p o in te d  fo r  th e  pu rpose  b y  th e  B o a rd  
o f  T ra d e , to  m ake  in q u iry  re sp e c tin g  such  loss , a ba n d on 
m e n t, dam age, o r  c a s u a lty ; and  he s h a ll fo r  th a t  purpose 
have  a ll  th e  pow ers  g ive n  b y  th e  f i r s t  p a r t  o f th is  A c t  to  
in s p e c to rs  a p p o in te d  b y  th e  sa id  b oa rd .

Sect. 433 :
I f  i t  appear to  such o ffioe r o r person  as a fo resa id , 

e ith e r  upon  o r w ith o u t  a n y  su ch  p re lim in a ry  in q u iry  as 
a fo re sa id , th a t  a  fo rm a l in v e s tig a tio n  is  re q u is ite  o r  ex
p e d ie n t, o r  i f  th e  B o a rd  o f T ra d e  so d ire c ts , he sha ll 
a p p ly  to  a n y  tw o  ju s tic e s  o r  to  a  s t ip e n d ia ry  m a g is tra te  
to  h ea r th e  ease : and  such ju s tic e s  o r  m a g is tra te  shall 
th e re u p o n  proceed  to  h ea r and  t r y  th e  same, and  s h a ll fox 
th a t  purpose , so fa r  as re la te s  to  th e  sum m on ing  of 
p a rt ie s , c o m p e llin g  th e  a tte n d a n ce  o f w itnesses , and  the 
re g u la tio n  o f th e  p roceed ings, have th e  same pow ers as i f  
th e  same w ere  a p roceed ing  re la t in g  to  a n  offenoe or 
cause o f c o m p la in t u pon  w h ic h  th e y  o r he have  p ow e r to  
m ake  a  su m m a ry  c o n v ic tio n  o r  o rd e r, o r  as n e a r the re to  
as c ircu m s ta n ce s  p e r m i t ; and  i t  s h a ll be th e  d u ty  o f snob 
o ffic e r o r  person as a fo resa id  to  s u p e r in te n d  the 
m anagem ent o f th e  case, and  to  re n d e r such assistance to  
th e  sa id  ju s t ic e s  o r  m a g is tra te  as is  in  h is  pow er, and 
u p o n  th e  conc lus ion  o f th e  case th e  sa id  ju s t ic e s  o r m a g i9'  
t r a te  s h a ll send a re p o r t  to  th e  B o a rd  o f T ra d e  co n ta in - 
in g  a  f u l l  s ta te m e n t o f th e  case and  o f th e ir  o r  h is  op in ion  
th e re on , accom pan ied  b y  such re p o r t o f  o r  e x tra c ts  fro ®  
th e  ev idence, and  Buch o b se rva tio n s  ( i f  a ny ) as th e y  o r be 
m a y  th in k  f i t .

M e rch a n t S h ip p in g  A c t  1876, sect. 29 :
F o r  th e  purpose  o f re n d e r in g  in v e s tig a tio n s  in to  sh ip - 

p in g  casua lties  m ore  speedy and  e ffe c tu a l, i t  sh a ll be 
la w fu l fo r  th e  L o rd  H ig h  C h a n ce llo r o f  G re a t B r i ta in  to  
a p p o in t, f ro m  t im e  to  t im e , some f i t  pe rson  o r persons to  
be a w re o k  com m iss ione r o r w re c k  com m iss ioners fo r  the 
U n ite d  K in g d o m , so th a t  th e re  s h a ll n o t  be m ore  tb a °  
th re e  such  com m iss ioners  a t  a n y  one t im e , and  to  rem ove 
a n y  Buch w re c k  com m iss ione r . . .

I t  s h a ll be th e  d u ty  o f a  w reo k  com m iss ione r, a t tb 0 
re q u e s t o f  th e  B o a rd  o f T ra d e , to  h o ld  a n y  fo rm a l inve s t'"  
g a t io n  in to  a  loss , aba n d on m e n t, dam age, o r ca sua lty  (|® 
th is  A c t  ca lle d  a s h ip p in g  ca sua lty ) u n d e r th e  eighth 
p a r t  o f  th e  M e rc h a n t S h ip p in g  A c t  1854, a nd  fo r  th a t 
pu rpose  he s h a ll have  th e  same j  u r is d ic t io n  and  power9 
as are  th e re b y  c o n fe rre d  on  tw o  ju s tic e s , and  a l l  th e  pr®" 
v is io n s  o f th e  M e rc h a n t S h ip p in g  A c ts  1854 to  1876, w ith  
re sp e c t to  in v e s tig a tio n s  co nd u c te d  u n d e r th e  e ig h th  p®r 
o f th e  M e rc h a n t S h ip p in g  A c t  1854, s h a ll a p p ly  to  inve9' 
t ig a t io n s  h e ld  b y  a  w reo k  com m iss ioner.

Sect. 32 :
I n  th e  fo l lo w in g  cases :
(1) W h e n e ve r a n y  sh ip  on  o r n ea r th e  coasts o f th *

U n ite d  K in g d o m , o r  a n y  B r i t is h  s h ip  elsewhere, 
has been B tranded o r  dam aged, and  any  w itne* 
is  fo u n d  a t  a n y  p lace in  th e  U n ite d  K in g d o m  ;

(2) W h e n e v e r a  B r i t is h  s h ip  has ibeen loB t o r  iB suP'
posed to  have  been lo s t, and  a n y  evidence can b 
o b ta in e d  in  th e  U n ite d  K in g d o m  as to  th e  0' ronl*[" 
Stances u n d e r w h ic h  she proceeded to  sea o r W* 
la s t hea rd  o f  ;

th e  B o a rd  o f T ra d e  ( w ith o u t  p re ju d ic e  to  a n y  0 jL  
pow ers) m ay, i f  th e y  th in k  f i t ,  cause an in q u iry  to ®  
m ade, o r  fo rm a l in v e s tig a tio n  to  be h e ld , a nd  a ll  
p ro v is io n s  o f th e  M e rc h a n t S h ip p in g  A o ts  1854 to  1®' 
s h a ll a p p ly  to  a n y  such in q u iry  o r  in v e s tig a tio n  as »  
h ad  been m ade  o r  h e ld  u n d e r th e  e ig h th  p a r t  o r t® 
M e rc h a n t S h ip p in g  A c t  1854.

G. 8 .  Bowen, fo r the  B oa rd  o f  T rade, in  show i0^  
cause, read and adopted as h is  a rg u m e n t the f°  
lo w in g  e x tra c t fro m  th e  ju d g m e n t o f the  Vfreo 
C om m issioner :— “  T he  432nd section, th e  prs 
section o f p a rt V I I I .  o f the M erch a n t S h ipp1.0® 
A c t  1854, defines c e rta in  cases in  w h ic h  in q u irie 
m ay be held, these cases be ing, ‘ whenever 
sh ip  is lo s t, abandoned, o r  m a te r ia lly  damaged, ° 
w hen she has caused ‘ loss o r  m a te ria l damage * 
any o th e r sh ip ,’ o r  when the re  has been ‘ loss 0 
life  ; ’ and  i t  goes on to  p ro v id e  th a t th e  Pers° 
appo in ted  to  b o ld  the  in q u iry  sha ll re p o r t th e re f
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to  th e  B o a rd  o f T rade . A n d  sect. 242 o f th e  same 
A c t  Bays th a t ‘ th e  B oa rd  o f T rade  m ay suspend 
o r cancel th e  ce rtifica te  o f any m aste r o r m ate if, 
upon an y  in v e s tig a tio n  conducted u n d e r the p ro 
v is ions o f the  e ig h th  p a rt o f th is  A c t  . . . .  i t  is 
repo rted  th a t th e  loss, o r abandonm ent of, o r serious 
damage to  any sh ip , o r  loss o f life , is  caused b y  h is  
w ro n g fu l act o r d e fa u lt. ’ S ince th e n , the  pow er 
to  cancel o r suspend th e  ce rtifica te  has, by  th e  
23rd section o f the  M erch a n t S h ip p in g  A c t  1862, 
been tra n s fe rre d  fro m  th e  B oard  o f T rade  to  the 
c o u rt o r t r ib u n a l ‘ by w h ic h  th e  case is in v e s t i
gated o r  tr ie d .’ A n d  by  sect. 33 o f the M erchan t 
S h ip p in g  A c t  1876 i t  is  p rov id e d  th a t an in q u iry  
m ay be he ld  ‘ w henever any sh ip  on o r  near the 
coasts o f th e  U n ite d  K in g d o m  o r any B r it is h  
sh ip  elsewhere has been s tranded  o r damaged,’ 
o m itt in g  the  w o rd  ‘ m a te r ia lly ;  ’ and i t  goes on to  
say th a t ‘ a l l  th e  p rov is ions  o f th e  M erch a n t 
S h ip p in g  A c ts  1854 to  1876 sha ll app ly  to  any 
such in q u iry  o r in v e s tig a tio n  as i f  i t  had been 
made o r he ld  under the  e ig h th  p a r t  o f the  M erchan t 
S h ip p in g  A c t  1854.’ N o w  i t  was contended on 
behalf o f th e  m aster, th a t  on  the  t ru e  c o n s tru c tio n  
o f these sta tu tes , the  c o u rt has o n ly  pow er to  
cancel o r  suspend an o fficer’s c e rtif ic a te  i f  serious 
o r m a te r ia l damage has been done. I t  was ad
m itte d  th a t  we had  fu l l  pow er u n d e r the  A c t  to  
in q u ire  in to  th e  s tra n d in g , and m ig h t, i f  we 
th o u g h t p rope r, censure th e  m aste r fo r  any m is 
conduct o f w h ich  we m ig h t deem h im  g u ilty ,  b u t 
i t  waB said th a t th e  L e g is la tu re  has g ive n  us no 
a u th o r ity  e ith e r to  suspend o r cancel h is  ce rtifica te  
in  th is  case, no m a te ria l o r  serious damage h a v in g  
been done to  the  vessel. To  th is  i t  was f i r s t  ob j ected, 
on beha lf o f the  B oa rd  o f T rade , th a t in  th is  case 
the re  had been m a te r ia l o r serious damage to  the  
vessel b y  the  je tt is o n  o f 60 tons of coal. H e  said 
th a t i t  was n o t essentia l th a t  the  damage should 
be to  the  h u l l  o f th e  ve s s e l; th a t i f ,  fo r instance, 
th e  masts, sa ils, o r  r ig g in g  had been in ju re d , th a t 
m ig h t be a m a te ria l o r serious damage to  the 
vesse l; and as the coals supp lied  the m o tive  pow er 
to  th is  vessel th e y  m u s t be regarded  as a p o rt io n  
o f he r equ ipm en t, and th a t  th e  loss o f them  w o u ld  
be a m a te r ia l and serious loss. I  can q u ite  u n d e r
stand th a t the re  m ig h t be a case in  w h ich  th e  loss 
o f th e  coal on board a steam er m ig h t be a m a te r ia l 
and serious loss to  th e  vessel, b u t in  th is  case the  
vessel is stated to  have le f t  P o r t  Said w ith  200 tons 
o f coal on b o a rd ; h e r d a ily  consum ption , we are to ld  
was about 11 tons, and consequently the  je tt is o n  
o f some 60 tons cou ld  h a rd ly  be rega rded  aB a 
serious o r  m a te r ia l damage w ith in  the  m ean ing  o f 
the  A c t.  I  am  bound, there fore , to  consider 
w he ther th e  A c ts  o f P a rlia m e n t w h ich  have been 
re fe rre d  to  do g ive  pow er to  th e  c o u rt to  cancel o r 
suspend an o fficer’s ce rtifica te  in  the  case o f th e  
m ete s tra n d in g  o f a vessel, and w ith o u t any 
serious o r  m a te r ia l damage h a v in g  been done to  
her. U n d e r the 432nd section  ot the  M e rch a n t 
S h ip p in g  A c t  o f 1854, th e  on ly  cases in  w h ich  in 
q u iries  cou ld  be he ld  were those in  w h ich  there  
had been ‘ loss o r  abandonm ent of, o r serious 
damage to  any sh ip , o r loss o f l i f e ; ’ and in  a ll 
these cases the 242nd section o f th e  same A c t  
gave pow er to  cancel o r suspend th e  officer s cer
tifica te . N o w  one o f the  ob jects contem pla ted 
by th e  32nd section of the  A c t  of 1876 was to  
ex tend  these in q u ir ie s  to  cases o f s im p le  s tran d in g , 
even th o u g h  no serious o r  m a te ria l damage had 
been done tp  ¡he vessel; and i t  declared th a t  a ll

Stokey. [Q-B. Div.

the  p rov is ions  o f the  M erch a n t S h ip p in g  A c ts  1854 
to  1876 shou ld  a pp ly  to  any such in q u iry , as i f  i t  
was an in q u iry  under th e  M erch a n t S h ip p in g  A c t  
o f 1854. T he  L e g is la tu re  c le a rly  in tended  th a t an 
in q u iry  in to  a case o f s im ple  s tra n d in g  w ith o u t 
serious damage shou ld  stand  in  a l l  respects upon 
p rec ise ly  the  same fo o tin g  as in q u ir ie s  under the  
A c t  o f 1854; and th a t th is  is  so is  obvious fro m  
th e  w ords o f the 29 th  section o f th e  A c t o f 1876, 
w h ich  g ives the w reck com m issioner pow er to  
ho ld  an in ve s tig a tio n  ‘ in to  a loss, abandonm ent, 
damage, o r casualty ( in  th is  A c t  ca lled a sh ip 
p in g  casua lty ),’ th u s  ra n k in g  them  a lto g e th e r 
u nder one name ; and i t  says th a t the  com m is
sioner is to  have th e  same ju r is d ic t io n  and powers 
as be long to  tw o  justices, and th a t  a ll th e  p ro v i
sions of the  M erch a n t S h ip p in g  A c ts  1854 to  1876 
sha ll a p p ly  to  in q u ir ie s  he ld  b y  a w reck com 
m issioner. I f  so, and i f  a ll th e  M erchan t 
S h ip p in g  A c ts  fro m  1854 to  1876, b o th  in c lu 
sive, are to  be read tog e th e r and to  be taken  
as one A c t, m ay i t  n o t be said th a t i t  was 
th e  in te n tio n  o f th e  L e g is la tu re  th a t in  eve ry  case 
in  w h ich  an in q u iry  is held, w he ther m a te ria l 
damage has o r  has n o t been done to  th e  sh ip , th e  
co u rt Bhould have the  pow er i f  i t  th o u g h t f i t  to  
suspend o r cancel the  c e rtif ica te  o f the  m aster fo r  
m isconduc t?  I t  be ing  a d m itte d  th a t under th e  
M erch a n t S h ip p in g  A c t  o f 1854 the  c o u rt w ou ld  
have the pow er to  cancel o r  suspend the  ce rtifica te  
o f an officer in  any case in  w h ich  i t  cou ld  ho ld  an 
in q u iry , and the  L e g is la tu re  h a v in g  decided th a t 
th e  c o u rt m ig h t ho ld  in q u ir ie s  in  o th e r cases th a n  
those con tem pla ted  in  the  A c t  o f 1854, and th a t 
the  in q u ir ie s  in  the  new class o f cases shou ld  be 
in  a ll respects placed upon e xa c tly  the  same fo o t
in g  as in q u ir ie s  in  the o ld  class o f cases, i t  seems 
to fo llow  th a t the pow er o f suspend ing  o r  can
c e llin g  the  certifica tes, w h ich  is one o f th e  powers 
re fe rred  to , applies to  the  new equa lly  as to  the old 
cases. The  question , I  a d m it, is  n o t free  fro m  
doubt o r d if f ic u lty  ; b u t  upon th e  best considera
t io n  w h ich  I  can g ive  to  i t  a t th e  present m om ent, 
and w ith  th e  desire to  ca rry  o u t w h a t I  be lieve to 
be the clear in te n tio n  o f th e  L e g is la tu re , th a t is 
the conclusion to  w h ich  I  have come.”

M a e la a e h ln ,  fo r  M r.  S to rey, supported  th e  ru le . 
— The w hole  question  in  th is  case tu rn s  upon th e  
m ean ing  o f the  32nd section o f the  M erchan t 
S h ip p in g  A c t  1876. T h a t section no  d o u b t 
speaks o f a sh ip  be ing  “  s tranded  o r damaged ; ”  
and o m its  any w ords lik e  “  serious o r m a te r ia l; ”  
b u t th e  section o n ly  designates th e  occasion o f  an 
in q u iry ,  and  confers no fu r th e r  ju r is d ic t io n  upon 
th e  w re ck  com m issioner to  pun ish . Seots. 432 
o f the  A c t  of 1854 and 29 o f th e  A c t  o f 1876 are 
i n  p a r i  m a te r id t and shou ld  be read toge the r. I n  
b o th  o f  th e m  th e  w ords  “ loss, abandonm ent, 
damage, o r casua lty  ”  occur, and i t  is b y  them  th a t 
the ju r is d ic t io n  to  pun ish  is  conferred. Sect. 32 
is q u ite  d iffe re n t, and o n ly  g ives a ju r is d ic t io n  to  
cause an in q u iry  to  be made. [H e  was stopped 
b y  th e  C o u rt.]

Cockbuen, C. J.— I  am  o f o p in io n  th a t th is  ru le  
o u g h t to  be made absolute.

W h a t we have to  de term ine  is  the  e ffect o f th e  
tw o  M erch a n t S h ip p in g  A c ts  o f 1854 and 1876. I n  
cons ide ra tion  o f th is  question, P a rt v i i i .  o f the  
M erchan t S h ip p in g  A c t  o f 1854 m u s t be exam ined 
be fore  we tu rn  to  sect. 242 o f th a t  A c t,  a lth o u g h  
sect. 242 precedes th a t  p a rt in  respect o f a rrange 
m en t o f the  ya rious  sections, T he  pow er to  a n n u l
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o r suspend a c e rtif ica te  depends upon the  re s u lt o f 
an in q u iry  ordered u n d e r sect. 432. N ow , sect. 432 
au thorises th e  h o ld in g  o f an in q u iry  in  ce rta in  
specified cases. These cases are (1) loss o r m a te ria l 
damage to  sh ip  on o r  near coasts o f th e  U n ite d  
K in g d o m ; (2) loss o r damage caused to  o th e r 
sh ip  on o r  near such co a s ts ; (3) casua lty  causing  
loss o f life  on o r  near such coasts ; and (4) loss 
o r  damage happen ing  elsewhere, o f w h ich  there  
are w itnesses in  th e  U n ite d  K in g d o m . The  
presen t case comes w ith in  none o f these categories. 
E x  concessis no  m a te ria l damage has been done. 
T u rn in g  now  to  sect. 242, we fin d  th a t the  B oard  
o f T rade  b y  th a t section “  m ay suspend o r cancel ”  
th e  c e rtif ica te  o f a n y  m aste r o r  m ate, “  i f  upon 
any in v e s tig a tio n  conducted u n d e r the  p rov is ions 
conta ined in  th e  e ig h th  p a rt o f th is  A c t ,  i t  is 
re p o rte d  th a t  th e  loss o r  abandonm ent o f o r 
serious damage to  any Bhip o r  loss of life  has 
been caused b y  h is w ro n g fu l ac t o r de fau lt.”  »So 
m uch  fo r  the  A c t  o f 1854. The  p rov is ions  o f the  
A c t  o f 1876, w h ich  we have to  consider, are 
sects. 29 and 32. Sect. 29, a fte r  p ro v id in g  fo r  
th e  a p p o in tm e n t o f a w reck  com m issioner, 
enacts “ th a t  i t  sha ll be the  d u ty ”  o f th a t  
o ffice r “ to  ho ld  any fo rm a l in ve s tig a tio n  
in to  a loss, abandonm ent, damage, o r  casua lty  
under th e  e ig h th  p a r t  o f th e  M erch a n t S h ip 
p in g  A c t  1854, and fo r th a t  purpose he sha ll have 
th e  same ju r is d ic t io n  and pow ers as are th e re b y  
con ferred  on tw o  jus tice s , and a ll th e  p rov is ions  o f 
th e  M erch a n t S h ip p in g  A c ts  1854 to  1876, w ith  
respect to  in ve s tig a tio n s  conducted  u nder th e  
e ig h th  p a rt o f the  M erch a n t S h ip p in g  A c t  1854, 
sha ll a p p ly  to  in ve s tig a tion s  he ld  b y  a w reck 
com m issioner.”  H ere  we have a re p e tit io n  o f the 
w ords “  loss and abandonm ent, damage, o r 
casua lty ,”  and a d ire c t reference to  th e  M erch a n t 
S h ip p in g  A c t  1854. W e m us t the re fo re  g iv e  th e  
w ords th e  same m eaning in  bo th  A c ts .

A t  f ir s t  I  th o u g h t th a t an en la rgem ent o f ju r is 
d ic t io n  was in tended , b u t  now  I  see th a t  on ly  a 
tra n s fe ro f ju r is d ic t io n  was in tended . B u t i t  is said 
th a t  an en la rgem ent o f ju r is d ic t io n  is effected by 
sect. 32. T o  thac I  cannot agree. Sect. 32 o f the 
A c t  o f 1876 enables the  B oard  o f T rade  to  h o ld  an 
in q u iry  o n ly , b u t g ives no pow er to  suspend a 
m aste r’s ce rtifica te , I f  th is  had been in tended  
b y  th e  L e g is la tu re  specific  w ords w o u ld  have been 
used fo r  th a t  purpose. I  do n o t Bay th a t i t  
m ig h t n o t be r ig h t  to  extend  the  ju r is d ic t io n  to  
m eet those cases w here  the  m ere s tra n d in g  o f a 
sh ip , w ith o u t more, m ay dem onstra te  th e  incom 
petency o f a m aster. B u t  I  do say th a t  we should 
take  care n o t to  s tra in  th o  words o f  th e  s ta tu te  
so as to  m ake i t  com prehend a case w h ich  is 
c le a rly  n o t w ith in  it .

Mellor, J .— I  am  e n tire ly  o f the  same op in ion . 
A f te r  th e  s ta tem en t o f th e  clauses o f th e  s ta tu tes  
b y  th e  L o rd  C h ie f Jus tice , and h is  com m ents 
upon  them , in  w h ich  I  q u ite  concur, I  w i l l  m ere ly  
say th a t I  can see no express w ords c o n fe rr in g  
th e  ju r is d ic t io n  c la im ed. A l l  th a t th e  32nd 
section o f  th e  A c t  of 1876 does is  to  a llow  an 
in q u iry  to  be in s t itu te d  in  the  cases com ing  
w ith in  th a t section.

Manisty, J .—I  am o f  the  same op in io n . I  
th in k  th a t th e  object o f th e  va riou s  sections o f 
th e  tw o  sta tu tes  has been rendered p re t ty  p la in  
b y  the d iscussion th e y  have undergone. T he  
w ords “ w ith o u t p re ju d ice  to  any o th e r p o w e rs ”  
in  the  32nd section o f the  A c t  o f 1876 have re fe r 

ence to  th e  powers g ive n  to  th e  B oard  o f Trade 
in  respect to  m a te r ia l damage. T he  seotion its e lf  
m ere ly  authorises an ex p a rte  in q u iry .

R u le  absolute.
S o lic ito r  fo r  the  B oa rd  o f T rade , The S o lic ito r  

to the B oard .
S o lic ito rs  fo r  M r,  S to re y , O live r  and Botterell> 

fo r  B o tte re ll and Roche, S underland .

C O M M O N  P L E A S  D IV IS IO N .
Reported by A. H. B ittlesto n , Esq., Barrister-at-Law.

N ov. 9 and Dec. 21 ,1877.
(B e fo re  D en m a n , J.)

Evans v . Bullock and others.
C h a rte r-p a rty  —  Damages f o r  breach— Costs o f 

action  aga inst sh ip ’s ca p ta in — P o r t dues— 
Insu rance .

A  sh ipow ner entered in to  a  ch a rte r-p a rty  w ith  the 
consignor o f  goods by w h ich  he was to deliver 
them a t a good and safe p o r t  to be nam ed by the 
consignor. The consignor nam ed a  p o rt 
w h ich  i t  was fo u n d  th a t the ship cou ld  no t safely  
un load, and  the c a p ta in  proceeded elsewhere and 
unloaded. The consignee brought a n  action  
aga inst the ca p ta in  fo r  damages f o r  de liverin '1 
elsewhere; the consignor w rote  to the cap ta in , 
“  We w ou ld  recommend you to settle the m atter 
in  the best w ay you can.”  The sh ipow ner defended 
the action an d  was u lt im a te ly  successful;  but he 
in cu rre d  considerable costs in  excess o f  those 
w h ich  the unsuccessful p a rty  had to p a y .

H e ld , in  an  action  by the sh ipow ner aga inst the cofl* 
signor, tha t, such costs no t being damages flo w in g  
f r o m  the consignors breach o f  contract, and  the 
consignor not hav ing  given a u th o r ity  to in c u r  
them, the shipowner could no t cover them ; that 
the am oun t recoverable by the shipowner in  respect 
o f  p o rt dues was o n ly  the difference between what 
lie w o u ld  have p a id  had the sh ip  unloaded at the 
p o rt named, and w h a t he a c tu a lly  d id  p a y ;  and 
tha t insu rance  on the voyage f ro m  the p o r t  named 
to a safe po rt m ust be taken to have been included  
i n  the c la im  f o r  demurrage, w h ich  had been 
allowed in  f u l l .

This was an action  tr ie d  a t L iv e rp o o l S um tner 
Assizes 1877, before D enm an, J., and reserved by 
h im  fo r  fu r th e r  cons ide ra tion .

Russell, Q.O., W a rr, and  F rench  fo r  tb6 
p la in t if f .

Herschell, Q.O. and M ybu rg h  fo r th e  de fendan t^  
T he  facts o f th e  case are fu l ly  stated in  h is  Lord" 

Bhip’s ju d g m e n t. .
Denman, J .—This was an aotion brought in l8 7 4 i 

and thepleadiDgs were according tothe system thee 
in  force. .

T he  dec la ra tion  was on a c h a rte r-p a rty  
w h ich  i t  was agreed th a t th e  p la in t i f f ’s Bhip A y " *  
should load a t A k y a b , fro m  th e  fac to rs  o f V'. 
defendants, a fu l l  cargo o f  rice , and there  wd 
proceed to  Q ueenstown o r F a lm o u th  fo r orders 
d ischarge a t a good and safe p o rt in  th e  Unit® 
K in g d o m  o r on the  co n tin e n t between H a v re  so 
H a m b u rg h , o r  so near th e re to  as she m ight; sate y 
g e t w ith o u t b re a k in g  b u lk , and d e liv e r  th e  sau> 
on be ing  pa id  f re ig h t  a fte r a  ra te  and in  mannê  
th e re in  p rov ided , to  be d ischarged  w ith  a 
possib le  d ispa tch  as custom ary. T he  dec 
ra tio u  fu r th e r  s ta ted  th a t  th e  p la in t if f  d 'd  ® 
w ith in  th e  s tip u la te d  tim e , receive order3
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discharge a t  a good and safe p o rt, b u t  a t a 
place w h ich  was n o t s u c h ; th a t  th e  sh ip  p ro 
ceeded to  bucIi  place, o r as near as i t  cou ld  safe ly 
ge t w ith o u t b re a k in g  b u lk ; th a t  th e  defendants 
were n o t ready the re  to  take  de live ry , b u t delayed 
the  sh ip  an unreasonable tim e, and com pelled the  
sh ip  to  go to  ano ther p o r t  and the re  delayed her, 
w hereby the  p la in t if f  was dep rived  o f th e  use o f 
the  sh ip  and was p u t to  expense in  re m o v in g  the  
sh ip  to  a good and safe p o rt, and became lia b le  to  
p o r t  dues to  w h ich  he w ou ld  n o t o the rw ise  have 
been lia b le , and the sh ip  was dam aged by  rocks to  
w h ich  she o therw ise  w ou ld  n o t have been exposed, 
and was com pelled to  defend ce rta in  proceedings 
in s t itu te d  aga inst the  cap ta in  in  fo re ig n  cou rts  
in  consequence o f th e  breaches, and to  appeal 
aga ins t ce rta in  proceedings, and to  pay la rg e  sums 
in c id e n t to  such proceedings.

I t  was p roved a t the  t r ia l  th a t on the  13 th  M arch  
1873 th e  defendants en tered  in to  a c h a rte r-p a rty  
in  th e  te rm s sot o u t in  th e  dec la ra tion . O n the  
28 th  M arch  b ills  o f la d in g  were s igned w h ich  
p ro v id e d  th a t th e  goods were to  be de live red  a t 
th e  p o r t  o f d ischarge. O n th e  1 9 th  A u g . 1873 
the  sh ip  a rr ive d  w ith  h e r cargo o f rice  a t F a l
m o u th , where G hent was nam ed as the p o rt o f 
d ischarge, and the  cap ta in  proceeded on h is 
voyage. T he  vessel d re w  20fc., and cou ld  n o t 
reach G hen t its e lf  w ith o u t lig h te n in g  h e r load 
considerab ly, and proceeding up tw en ty -one  m iles 
o f canal n o t m ore th a n  21 ft. deep in  
pa rts . She a rr iv e d  on th e  25 th  A u g . a t 
a place ca lled T e rneuyen , and the re  la y  in  
the  open r iv e r ,  w h ich  was fo u r  o r  five  m iles  
w ide  ac th a t spot, in  a place w h ich  was 
a d m itte d  was as near G hen t as she cou ld  
ge t w ith o u t b reak ing  b u lk . O n the  2 9 th  A u g . 
Descamps w ho was the  consignee o f th e  b i l l  o f 
lad ing , contended th a t he was e n tit le d  to  have the  
cargo de live red  a t G hent p roper, the  b i l l  o f la d in g  
co n ta in in g  no express reference to  th e  cha rte r- 
p a rty , b u t o n ly  th e  te rm  as to  d e liv e rin g  a t the 
p o rt o f d ischarge  as above m en tioned . A f te r  con
siderable d iscussion the  p la in t if f  proposed to  take 
th e  r is k  to  the  sh ip  o f d isch a rg in g  w here th e  sh ip  
lay , i f  Descamps w o u ld  ta ke  the  r is k  o f l ig h te r in g  
the  goods to  G hent. T h is  was dec lined  by 
Descamps, whereupon th e  p la in t if f  com m unica ted  
w ith  th e  defendants, and  be ing  adv ised  th a t he 
was n o t able to  d ischarge th e  whole cargo safely 
a t Terneuyen , sailed to  A n tw e rp  on the  18th Sept, 
and a rr iv e d  on the  19th. I n  th e  m eantim e on the 
15 th  he had w r it te n  to  Descamps tw o  le tte rs  in 
fo rm in g  h im  th a t surveyors had re p o rte d  the  place 
in  w h ich  th e  sh ip  lay  to  be h ig h ly  dangerous to  
a tte m p t to  d ischarge the  w hole  cargo, and th a t he 
had, as was the  fac t, g iven  no tice  to  th e  defendants 
th a t, i E before a day nam ed th e y  d id  n o t name 
some good and safe p o rt to  d ischarge  a t, he 
shou ld  send the  sh ip  to  A n tw e rp , w here he 
w ou ld  be ready to  d e live r the  cargo, h o ld in g  them  
responsib le  fo r  a ll loss o r damage w h ich  had 
resu lted  o r  m ig h t re s u lt fro m  non-com pliance 
W ith  the  ch a rte r-p a rty . T he  defendants on rece ip t 
o f th is  no tice  on th e  17 th  Sept, w ro te  as fo llow s 
to  th e  p la in t if f ’s b roke r, who had fo rw a rd e d  the 
p la in t if f 's  no tice  to  them : “ D e a rs ir,— W e h a ve  fo r 
warded th e  no tice  from  th e  ow ners o f the  
N y d ia  to  the  owners o f the  cargo. A s you  are 
aware, we long  ago sold the cargo and tra n s fe rre d  
th e  cha rte r, and we m us t the re fo re  request the 
ow ner o f the vessel to  exercise h is  lien  on the

cargo fo r  f re ig h t  and a ll  oharges as he m ay be 
advised.— B u llo c k  and Go.”  T he  sh ip  ha v in g  
a rr ive d  a t A n tw e rp  on th e  19th, th e  p la in t if f  on 
the  22nd w ro te  to  th e  defendants announc ing  th a t 
fac t, and s ta tin g  th a t  she was th e re  m oored in  a 
safe place w a it in g  to  d e live r he r cargo, and th a t 
no app lica tio n  had been made fo r i t .  The  le t te r  
th e n  proceeded as fo llow s : “  I f  th e  cargo is n o t 
app lied  fo r  w ith in  th re e  days, th e  sh ip  w i l l  be 
sent in to  dock and th e  cargo warehoused a t 
th e  expense o f w hom  i t  m ay concern, b u t w ith 
o u t p re jud ice  to  m y  lie n  on th e  cargo, and 
also rese rv in g  m y  r ig h t  to  take  leg a l steps to  
enforce th e  same by any means le g a lly  au tho rised  
fo r  th e  recovery o f the  fre ig h t  and a ll o th e r 
charges w h ich  are o r m ay become due.”  N o  answer 
was sent to  th is  le tto r. O n  the 2 5 th  Sept. 
Descamps commenced proceedings in  th e  c o u rt a t 
A n tw e rp  aga inst the  cap ta in  o f th e  sh ip , c la im in g  
damages fo r  non -de live ry  o f th e  cargo  a t G hent. 
T he  p la in tif f ,  before be ing  aware o f these proceed
ings, made a rrangem ents  fo r  un load ing , w h ich  was 
commenced on the  29 th . O n the  30 th  th e  p la in t if f  
w ro te  to  th e  defendants as fo l lo w s : “  I  beg
to  in fo rm  y o u  th a t  the  f r e ig h t  on th e  N y d ia 's  
cargo has been a rranged  to  be pa id  a fte r 
the  d e liv e ry  o f 100 tons, th e  dem and fo r  i ts  de
liv e ry  a t G hen t to  be se ttled  by th e  A n tw e rp  
tr ib u n a l. A s  regards the c la im  fo r  loss o f t im e , 
double p o rt charges, expenses o f m ov ing  to  a safe 
p o rt, an acc iden t w h ile  m ov ing , and a ll o th e r 
charges, I  am  advised th a t any c la im  fo r  the  losses 
shou ld  be made, nob on the  consignee, b u t on you  as 
cha rte re rs , &c.”  To  th is  le t te r  th e  defendants 
rep lied  as fo llo w s  : “  O ct. 1st, 1873, D s a r s ir ,—  
W e  have y o u r fa v o u r o f yeste rday, and can o n ly  
re p ly  by  re fe r r in g  you  to  ou r le tte r  o f th e  17 th  
u lt .  to  y o u r  b roke r, re q u e s tin g  you  to  exercise 
y o u r lie n  on the  cargo fo r  fre ig h t and a ll  charges. 
A t  th e  same t im e  we w o u ld  recom m end yo u  to  
se ttle  th e  m a tte r  th e  best w ay you  can.— Y o u rs , 
B u llo c k  and Go.”  Descamps to o k  d e liv e ry  o f 
th e  cargo and paid th e  f re ig h t  in  th e  m anner 
s tip u la ted , under reserve  o f a ll h is  r ig h ts , th e  
cap ta in  g iv in g  b a il fo r  14001 to  g o t a t h is  fre ig h t.

I t  was agreed a t the  t r ia l  th a t th e  o p in io n  o t th e  
ju r y  shou ld  be taken  o n ly  on th e  question  v iz ., 
as to  the  n u m b e r o f days fo r  w h ich , and the  ra te  
a t w h ich , the  p la in t if f  shou ld  be a llow ed  damages 
fo r  the  d e ten tio n  o f th e  vessel, and no question 
arises as to  th o  l ia b il i ty  of the defendants to  pay 
th e  504?. assessed by the  ju r y  on  th a t  account. 
A s  to  th e  o th e r heads o f damage c ia im ed, i t  
was a rranged  th a t the  p rin c ip le  upon w h ic h  they  
w ere  to  be assessed shou ld  be la id  dow n by  me 
a fte r  a rg u m e n t on fu r th e r  cons ide ra tion , and th a t 
i f  a fte r  m y  ju d g m e n t any question  o f a m o u n t re 
m ained  in  d ispu te , i t  should be se ttled  by an 
a rb itra t io n  to  be agreed upon between the  parties .

U p o n  the  a rg u m e n t before me, th e  p la in t if fs ,  in  
a d d itio n  to  the  sum o f 504?. assessed by the ju r y  as 
damages fo r  de ten tion , c la im ed severa l o th e r 
ite m s  o f damage o f w h ich  p a rtic u la rs  had been de
live re d . T he  m ost im p o r ta n t o f these was a 
c la im  o f 596?. fo r the  costs to  w h ich  the  p la in t if f  
had been p u t in  de fend ing  th e  l i t ig a t io n  w h ic h  
to o k  place a t the  s u it  o f the  consignee o f th e  
cargo in  B e lg iu m , and in  h is appeal fro m  the  dec i
s ion o f the  co u rt o f f ir s t  instance, w h ic h  was 
aga ins t the  cap ta in  o f  th e  sh ip . The  exact n a tu re  
o f th is  lit ig a t io n  was n o t ve ry  f u l ly  exp la ined  by  
the  evidence, b u t i t  is  enough to  s ta te  th a t  i t  was
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a c la im  b y  Descamps fo r  damages a lleged  to  have 
been susta ined by h im  b y  n o t send ing  the  sh ip  to  
G hent p ro p e r ; and th a t th e  p la in t if f ,  th o u g h  u l t i 
m a te ly  successful on appeal, was 596J. o u t o f pocket 
fo r  th o  costs o f th e  proceedings beyond th e  sum  
a llow ed b y  th e  court.

I  am  o f op in io n  th a t he is n o t e n tit le d  to  recover 
such costs as damages fro m  th e  defendants in  the 
action . T he  o n ly  g rounds upon w h ich  damages 
cou ld  be c la im ed w ou ld  be, f irs t ,  i f  th e y  were the 
n a tu ra l o r  necessary consequences o f th e  de fen 
d a n ts ’ breach o f c o n tra c t ; o r, secondly, i f  the re  
were evidence in  the case o f any a u th o r ity  fro m  
th e  defendants to  th e  p la in t if f  to  in c u r these costs.

A s  to  th e  f i r s t  o f these g rounds i t  appears to  
me th a t th e  re fusa l o f the  defendants to  take 
d e live ry  o f th e  cargo a t Terneuyen  cannot be 
said to  have any re la tio n  a t a l l  to  th e  c la im  of 
Descamps in  respect o f  w h ich  he b ro u g h t his 
ac tion  and c la im ed damages fo r  n o n -d e live ry  a t 
G h e n t p roper. T h a t was an erroneous con
te n tio n  founded upon a supposed w a n t o f su ffic ie n t 
reference in  th e  b i l l  o f la d in g  to  the  cha rte r- 
p a rty  to  b in d  th e  consignee o f the  b il l  o f 
la d in g  to  the  s tip u la tio n  o f th e  ch a rte r p a rty  as 
to  n o t b re a k in g  b u lk , and a lth o u g h  i t  m ay be 
tru e  th a t  th e  proceedings o f Descamps w ou ld  
neve r have been in s t itu te d  i f  the  defendants had 
n o t b roken  th is  con trac t, I  can see n o th in g  in  th a t 
breach of co n tra c t e ith e r n a tu ra lly  lead ing  to , o r 
s t i l l  less necessita ting , D escam ps’ proceedings, 
o r  so connecting  them  w ith  th e  defendants’ breach 
o f co n tra c t as to  m ake them , o r  the resistance to  
them , a n a tu ra l o r  necessary consequence o f such 
breach. T he  costs in c u rre d  do n o t seem to  me to  
be damages f lo w in g  fro m  the  defendants’ breach of 
con trac t, b u t costs in c u rre d  b y  th e  p la in t i f f  in  
de fend ing  h im s e lf aga inst a to ta lly  independen t 
and un founded c la im  made by Descamps on a 
g ro u n d  d iffe re n t fro m  and unconnected w ith  the  
p la in t if f  s cause o f action  aga ins t th e  defendants.

The  second g ro u n d  upon  w h ich  i t  was sough t to  
add  the c la im  in  question  to  th e  damages to  be 
recovered was th a t  i t  appeared upon the  corres
pondence th a t  th e  defendants had g ive n  a c tu a l 
a u th o r ity  to  in c u r  them . B u t  I  can f in d  n o th in g  
in  th e  correspondence o r evidence to  w a rra n t me 
in  so h o ld in g . The  le tte rs  w h ich  I  have set o u t 
above, so fa r  as th e y  are m a te r ia l to  th is  question , 
instead o f m a k in g  o u t a request o r  a u th o r ity  to  
th e  p la in t i f f  to  de fend the  proceedings, seem to  me 
to  m ake o u t th e  v e ry  co n tra ry . The  defendants ’ 
le t te r  o f th e  1 7 th  Sept., w r it te n  a fte r  notice  
th a t the  p la in t if f  w ou ld  send th e  sh ip  to  A n tw e rp  
i f  th e  defendants d id  n o t name a good safe p o rt 
w ith in  th ree  days, and h o ld  th e  defendants 
responsib le  fo r  a ll los3 and damage w h ich  had 
resu lted  o r  m ig h t  re s u lt fro m  non-com pliance 
w ith  the  ch a rte r-p a rty , goes on, “ W e  lo n g  ago 
sold th e  cargo, and tran s fe rre d  th e  c h a rte r ; 
we m u s t the re fo re  request th e  ow ner o f 
th e  vessel to  exercise h is  lie n  on th e  cargo fo r  
f re ig h t  and a ll charges.”  T h is  appears to  me no t 
in  an y  w ay to  con tem p la te  such a lit ig a t io n  as 
a fte rw a rds  ensued a t the  s u it  o f Descamps, and 
even i f  i t  d id , the  answer o f th e  defendants is any
th in g  b u t an a u th o r ity  to  the  p la in t if fs  to  l i t i 
gate. Descamps’ proceeding, in  fac t, d id  no t 
commence u n t i l  th e  25 th  Sept. I n  th e  p la in t i f f ’s 
le t te r  o f 30 th  Sept, the re  is no m en tion  o f  the  
expenses of l i t ig a t io n ; o n ly  an a llus ion  to  
Descam ps’ dem and fo r  d e liv e ry  a t G hent, in  con- 1

nection  w ith  th e  o th e r a rrangem ents made w ith  
h im  about th e  paym en t o f f r e ig h t  a fte r  d e live ry  
o f each 100 tons. T he  expression “  o th e r charges ”  
in  th a t  le tte r  cannot, I  th iD k , be construed to 
inc lu d e  Descam ps’ c la im , o r  a n y th in g  expended in  
re s is tin g  i t ; and the  expression in  th e  de fendant’s 
le tte r  ot th e  1st O ct., “  we w ou ld  recom m end you 
to  se ttle  th e  m a tte r  in  th e  best w ay yo u  can,”  
seems to  me to  am oun t to  no m ore th a n  the  words 
“  ta ke  y o u r ow n course.”  used in  the  case o f Baxen- 
dale  v . The London , Chatham , and  D over R a ilw a y  
Com pany  (L . Rep. 10 E x . 35), w h ich  appears to  me 
to  be in  p o in t upon th is  as w e ll as upon th e  o the i 
g ro u n d  upon  w h ic h  i t  was contended th a t  these 
damages w ere a llow able. O n the w hole  I  am  of 
op in io n  th a t th e y  m ust be d isa llowed.

I n  a d d itio n  to  the  above c la im s the  p la in t if f  con
tended th a t he was e n tit le d  to  a sum  fo r  ex tra  
p o rt charges in cu rre d . I t  was n o t contested th a t 
some damages w ou ld  be recoverable u nder th is  
head, b u t id was u rged  th a t the  p la in t if f  in  his 
p a rtic u la rs  had c la im ed too m uch  b y  n o t m ak ing  
a llow ance fo r those p o rt charges to  w h ich  he 
w ou ld  have been lia b le  in  any event, i f  the  
d ischarge  had  taken  place a t Terneuyen. The 
o n ly  ru le  th a t i t  is necessary to  la y  dow n w ith  
reference to  th is  p a rt o f the case is  th a t  the 
a rb itra to r  m u s t ascerta in  th e  d iffe rence between 
the  p o rt charges a c tu a lly  in c u rre d  by the  p la in t if f  
a t A n tw e rp  and a t Terneuyen  ( if  any), and allow  
th e  p la in t if f  th e  d iffe rence  between th e  sum  of 
these and th e  to ta l am o u n t w h ich  he w ou ld  have 
had to  pay i f  the  d ischarge had taken  place at 
T erneuyen ; such d iffe rence to  be added to  the 
damages found  by the  ju r y .

A  c la im  was made fo r  insu rance  on the  voyag0 
fro m  A n tw e rp  to  Terneuyen, on th e  g round  
th a t  i t  is a m a tte r o f course th a t  a ship 
shou ld  be in s u re d ; and resisted on th e  same 
g round , inasm uch as insurance  be ing  assumed to 
be p rov ided  fo r m u s t be taken  to  be a p a rt o f the 
fa ir  expenses o f th e  sh ipow ner, p rov ided  fo r  in  the 
c la im  fo r  dem urrage . I  th in k  the la t te r  a rgum en t 
o u g h t to  p re va il, especia lly in  a case w here as in 
the  presen t, th e  w hole  am oun t per d iem  c laim ed 
fo r  dem urrage  was a llow ed, and th a t th is  c la im  
cannot be supported.

T he re  was also a m in o r  c la im  fo r  a loss 
b y  s tra n d in g  on th e  voyage fro m  Terneuyen  to 
A n tw e rp , w h ich  was abandoned upon the  a rg u 
m e n t be fore  me, the re fo re  I  need n o t fu rth e r 
no tice  i t .  T he re  was also a charge fo r certa in 
e x tra  expenses said to  have been in c u rre d  beyond 
those w h ich  w o u ld  fa ir ly  be covered by the 
c la im  fo r dem urrage , and i t  was n o t contended 
th a t i f  the re  were any such these shou ld  be 
assessed by  th e  a rb it ra to r  and added to  the 
damages.

A s  to  the  ite m s  n o t y e t reduced to  figures, 
fro m  w ha t passed on th e  a rg u m e n t I  in fe r  that 
the re  is  n o t l ik e ly  to  he m uch  d ispu te , possibly 
n o t even any necessity fo r g o in g  to  the  a rb itra to r  
a t a ll. P ro b a b ly  i t  w i l l  be conven ien t th a t 1 
shou ld  suspend fin a l ju d g m e n t u n t i l  I  receive a 
re p o r t fro m  th e  a rb itra to r ,  o r a consent of t “ e 
pa rties  as to  the  am o u n t fo r  w h ich  i t  is to  stand.

Judgm ent f o r  p la in t i f f  fo r  5041.; suspended &s 
to residue. ,

S o lic ito rs  fo r th e  p la in t if f ,  F ie ld , Roscoe, and 
Co., agents fo r  Bateson  and Co., L ive rp o o l. ,

S o lic ito rs  fo r  the  defendants, H o llam s, Son, a id  
1 Coward.
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E lmore and another v .  H unter .

APPEAL PROM INPERIOR COURT.
Barges towed by steam-tug— W orked o r n a v i

gated ” — “  I n  charge o f ’— Thames Conservancy 
Act, bye-law  16— 22 &  23 Viet. c. 33, s. 66.

Sect. 66 o f the Thames W aterm en and  L igh te rm en  
Act 1859 provides th a t no barge sha ll be "  worked  
o r n a v ig a te d ”  unless “  in  charge o f ”  a  licensed 
ligh te rm an .

H e ld , tha t barges being towed by a  steam-lug were 
being “  worked o r naviga ted ,”  an d  th a t, in  order 
to comply w ith  the Act, each o f  such barges 
m ust have a licensed lig h te rm a n  on board.

T his was a case sta ted by a M e tro p o lita n  po lice  
m ag is tra te , s it t in g  a t S o u th w a rk  police co u rt, 
under 20 &  21 Y ic t .  c. 43.

The  appellants, barge-owners, t ra d in g  under 
th e  nam e o f E lm o re  and S co tt, were sum 
m oned by the  respondent on a charge fo r th a t, 
on the  25 th  A u g . 1877, they  d id  u n la w fu lly  
cause and p e rm it tw o  barges, used fo r  the 
c a rry in g  o f goods and m erchandise, to  be 
“  w orked  o r  naviga ted  ”  w ith in  the  l im its  o f  the 
A c t  22 &  23 Y ic t .  c. 33, w ith o u t h a v in g  in  charge 
o f, ouch c ra ft  a licensed lig h te rm a n  o r  q ua lified  
appren tice , c o n tra ry  to  the  p ro v is ions  o f th e  66th 
section o f  th a t A c t .  Sect. 66 o f 22 &  23 Y ic t .  
c. 33 (Thames W a te rm e n  and L ig h te rm e n  A c t  
1859), is as fo llow s : “ N o  barge, l ig h te r ,  boat, o r 
o th e r l ik e  c ra ft, fo r  the c a rry in g  o f goods, wares, 
o r  m erchandise, sha ll be w o rked  o r nav iga ted  
w ith in  th e  l im its  o f th is  A c t  (T ed d in g to n  L o ck  
and L o w e r H ope P o in t) , unless the re  be in  
charge of such c ra ft  a lig h te rm a n , licensed in  
m anner here inbefore m e n tio n e d ; o r an app ren 
tice  q u a lif ie d  as here inbe fo re  m e n tio n e d ; and 
i f  a n y  such c ra ft  be nav ig a te d  in  con tra ve n tio n  o f 
th is  section, the  ow ner sha ll in c u r a pe n a lty  n o t 
exceeding 51.”  I t  was proved  th a t on th e  day in  
question  s ix  barges, th e  p ro p e rty  o f the appe llan t, 
were being tow ed toge the r w ith in  th e  said l im it ,  
on the Tham es near London  B ridge , b y  th e  steam- 
tu g  L it t le  B r ita in ,  and th a t on tw o  o f th e  s ix  
barges the re  was no such licensed lig h te rm a n  o r 
apprentice  in  charge. I t  was a rgued, on beha lf o f 
th e  appellants, th a t  the  barges in  to w  o f a steam- 
tu g  w ere n o t be ing  “  w orked  ”  o r “  nav iga ted  ”  
w ith in  the  m ean ing  o f the  A c t ,  so as to  necessitate 
the re  beiDg a licensed o r  qua lifie d  m an  in  charge 
o f each o f them . Tho  m ag is tra te  be ing  o f op in ion  
th a t  th e  offence defined by sect. 66 had been com 
m itte d , oonvicted and fined  th e  appe llan t. T he  
question  fo r  the  o p in io n  o f th e  c o u rt was, w h e th e r 
these barges w ere be ing  “  w orked  ”  o r  “  na v i
gated ”  w ith in  sect. 66, then  th e  c o n v ic tio n  to  be 
quashed, o therw ise  to  stand. I t  appeared th a t,  in  
a p re v io u s  case, ano the r m ag is tra te  had decided 
the  o th e r way.

B u tton  fo r  the  appe llan t.— I t  is  a d m itte d  b y  the  
o th e r side th a t the re  was a licensed lig h te rm a n  on 
board the  tu g . The  bye-law s are passed under sect. 
80 o f the  A c t,  w h ich  says th a t “  the  C o u rto f M asters, 
W ardens and A ss is ta n ts  are hereby empowered 
fro m  tim e  to  tim e  to  m ake such bye-law s as they 
th in k  p rope r . . . .  fo r  c a rry in g  in to  e ffect the 
purposes o f th is  A c t  . . . .  so th a t  th e  same bye
laws be n o t in co n s is te n t w ith  any o f th e  law s of

th is  k in g d o m , o r w ith  th is  A c t ,  o r w ith  an y  bye
law s, ru les , orders o r regu la tions  made o r to  bo 
made by th e  C onservators o f th e  R iv e r  Tham es 
u n d e r th e  a u th o r ity  o f the  Tham es C onservancy 
A c t  1857, o r  o f any A c t  fo r the  t im e  be ing  in  force 
re la t in g  to  the conservancy o f the r iv e r  Tham es.”  
L o o k in g  a t bye la w  16 o f the Tham es Conservancy 
A c t,  made by the  C onserva to rs o f the  R iv e r  
Tham es u n d e r th e  a u th o r ity  o f  th a t A c t ,  the  w ords 
“  w o rk  o r  n a v ig a te  ”  in  sect. 36 o f th e  W a te rm en  
A c t  cannot re fe r to  a barge  be ing  tow ed b y  a 
steam -tug. I n  bye-law  16 the re  is  an express 
rese rva tio n  in  fa v o u r o f a barge so be ing  towed. 
The w ords are . “  A l l  barges, boats, l ig h te rs , and 
o th e r l ik e  c ra ft n a v ig a tin g  th o  r iv e r ,  sh a ll, when 
u n d e r way, have a t least one com peten t m an con
s ta n t ly  on board fo r the  n a v iga tion  and manage
m en t th e re o f . . .. . w ith  the  fo llo w in g  excep tions: 
W h e n  be ing  tow ed  b y  a steam vessel,”  &c. 
[ L in d l e y , J. re fe rre d  to  th e  bye-laws made under 
the  Tham es W a te rm e n  A c t ; the  60 th  p ro v id in g  
th a t every s team -tug  sha ll have one licensed w a te r
m an on board, and th a t  “  every barge, l ig h te r ,  o r 
c ra ft ,  tow ed on the  r iv e r  by steamboats, sha ll have 
one licensed lig h te rm a n  o r licensed appren tice  a t 
least in  charge the reo f, to  steer and nav ig a te  th e  
sam e; and i f  the  same sha ll be n a v iga ted  in  con
tra v e n tio n  o f th is  section, th e  ow ner thereof, o r  
th e  person in  charge o f  any Buch c ra ft, Bhall 
in c u r  a p e n a lty  n o t exceeding fo r ty  s h illin g s .”  
Groj-e , J .— By th e  Tham es Conservancy bye
la w  the re  is to  be a com petent m au on board, by 
th e  Tham es W a te rm e n  bye-law  a licensed l ig h te r 
man : b u t th a t m ay mean th e  same th in g .]  
T he  60 th  bye -law  u n d e r the  Thames W a te r
m en A c t is  c le a rly  inco n s is te n t w ith  sect. 
66 o f th e  A c t,  the  one im p os ing  a p e n a lty  n o t 
exceeding 40s , th e  o th e r a pena lty  n o t exceeding
51. ;  o r, i f  n o t incons is ten t, th e  bye law  con tem 
plates an offence n o t p ro v id e d  fo r  by th e  section 
o therw ise  th e  pe n a lty  w o u ld  be the  same. 
[L in d ley , J .— One m ay m ere ly  be a p ro v is io n  
c a rry in g  o u t the  o th e r.] T he  60 th  bye-law  b e ing  
confined to  vessels be ing  tow ed, w o u ld  be unneces
sa ry  i f  sect. 66 covered those. Grove, J .— W h y  
d id  they  n o t proceed u nder the  bye-law  ?] Because 
th is  bye-law  is  inco n s is te n t w ith  th e  bye-law s 
u n d e r th e  Tham es C onservancy A c t,  and as i t  
w ou ld , the re fo re , by  sect. 80 o f the  Tham es W a te r
m en A c t,  have no force, th e y  fe l l  back upon th is  
section  in  th e  A c t. [G rove, j .— S u re ly  i t  is unsafe 
fo r  a vessel b e in g  tow ed n o t to  have someone to  
s tee r.] T h e ir  16 th  bye -law — already quo ted—  
shows th a t a t a ll events th e  C onserva to rs o f the  
Tham es d id  n o t th in k  i t  necessary. T he n  n o th in g  
can be said to  be “  w orked  o r n a v ig a te d ”  unless i t  
has a m o tive  pow er o f its  own.

B ed fo rd  P ym , fo r  th e  respondent, e xh ib ite d  
a m odel, and exp la ined  how  th e  barges w ere 
fastened tog e th e r and  to  the steamer. [H e  was 
stopped by the C o u rt.]

Grove, J .— T he  question  we have to  decide in  
th is  case tu rn s  u pon  th e  p rope r co n s tru c tio n  o f 
sect. 66 o f the  Tham es W aterm an A c t.  I  do n o t 
th in k  th a t we can c o n tro l th a t A c t  b y  any bye 
laws. T he y  m ay be inco n s is te n t w ith  the  A c t,  in  
w h ich  case th e y  are bad ; o r th e y  may, w ith o u t 
be ing  abso lu te ly  in co n s is te n t, be expressed less 
fu l ly ,  as, fo r instance, w here th e  bye-law  says a 
com pe ten t m an is  necessary and th e  A c t savs a 
licensed lig h te rm a n . T he re  is no inconsis tency 
the re , as a ll th a t th e  A c t  does is to  add ano the r
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C.P. D ir.] The Skiblandee.

c o n d itio n  to  th e  bye-law , v iz ., th a t  th e  com pe ten t 
m an m u s t be a licensed m an. There fore , th e  real 
p o in t is th e  p ro p e r co n s tru c tio n  o f sect. 66, w h ich  
is  as fo llow s : [Reads i t . ]

T he  case finds th a t  on the  occasion in  question 
s ix  barges were be ing  tow ed to g e th e r by the 
s team -tug  L it t le  B r ita in ,  and th a t on  tw o  o u t of 
th e  s ix  the re  was no lig h te rm a n  in  ch a rg e ; in  o th e r 
w ords, no person to  a ttend  to  e ith e r o f them . The  
question  is  w h e th e r fo u r persons can be said to  be 
in  charge o f s ix  barges. I  am  o f o p in io n  th a t 
th e y  cannot. W e  m u s t construe  th is  p ro v is ion  
acco rd ing  to  its  o b je c t : and i t  appears to  us th a t 
the re  was no  person in  charge  o f th is  c ra ft, so as 
to  fu l f i l  th e  o b je c t o f  the  A c t.

F irs t ,  th e re  was no person a c tu a lly  in  phys ica l 
charge of these tw o  barges, and th e re  is 
n o th in g  to  show th a t  in  case o f sudden 
necessity th e  fo u r  m en w ho were in  charge o f 
th e  o th e r barges could g e t across to  render 
ass is tance ; secondly, there  was no person in  
charge o f them , so as to  have th o ro u g h  c o n tro l 
o ve r them — c o n tro l such as in  an em ergency 
m ig h t p re ve n t th e ir  be ing  swam ped o r  su n k  or, 
be ing  an o b je c t o f danger to  o th e r vessels.

T hen  as t.o th e  m ean ing  o f “  w orked  o r  n a v i
gated,”  those w ords do n o t seem to  me to  be lim ite d  
to  the  m ere p ro p e llin g  o f the  vessel by th e  tu g ;  
because, i f  th a t were so, the re  m ig h t be an in d e fi
n ite  nu m b e r o f barges be ing  tow ed in  a long  
lin e , and th e y  w o u ld  be w h o lly  beyond th e  con
t r o l  o f th e  tu g  on tu rn in g  a co rne r in  th e  r iv e r .  
Suppose th e  case I  p u t to  M r .  S u tto n  in  a rg u 
m e n t o f a horse to w in g  a long  th e  tow -pa th . 
W h a t d iffe rence  is  the re  between th a t  case and 
a to w in g  b y  a steam er ? T he  barge, w h ile  be ing  
tow ed, is  ‘ ‘ w orked  and n a v ig a te d ”  p a rt ly  by the  
steam er th a t  is to w in g  i t  and p a r t ly  by  the  pe r
son on th e  ba rge . I  am o f op in ion , there fore , 
th a t  the  A c t  app lies to  barges so be ing  towed, 
and th a t  each o f such barges shou ld  have one 
m an in  charge o f i t .  Each barge m u s t have, to  
a c e rta in  e x te n t, an independent course, and 
th e re fo re  n o t be w h o lly  n a v iga ted  by th e  mere 
p ro p e llin g  pow er o f th e  steamer. T here  m ay be 
cases w here tw o  bargeB are so su b s tan tia lly  
u n ite d  os to  fo rm  one barge, and w here i t  m ig h t 
be a rguab le  th a t the w ho le  re a lly  fo rm ed one 
c ra ft. T h a t c le a rly  was n o t so in  the  p resen t case. 
H a d  i t  been, even then  I  am  in c lin e d  to  th in k  
th a t  th e  A c t  w ou ld  be in fr in g e d , unless there  was 
a man on each barge.

L in d l e y , J.— T he  case su b m itte d  to  us invo lves 
tw o  q u e s tion s : f irs t ,  w h e th e r these barges were 
be ing  w o rked  o r  nav iga ted  w ith in  sect. 66 o f the  
Tham es W a te rm en  and L ig h te rm e n  A c t ; and  i f  
th e y  were, w h e th e r they were in  charge  o f a 
licensed lig h te rm a n  w ith in  th e  m ean ing  o f th a t  
section.

A s  to  th e  f ir s t  question , w he the r these barges 
were be ing  w o rked  o r nav iga ted  w ith in  the  
m ea n in g  o t th e  section, i t  seems to  be clear th a t 
th e y  were. I  say th is  w ith  a ll respect fo r  M r. 
A rn o ld , who, we hear, came to  a d iffe re n t con
c lus ion  when a s im ila r  case was before h im . 
B e in g  w o rked  and nav iga ted  means be ing  m oved 
about no m a tte r  how. A s s u m in g  th a t  to  be so, 
was sect. 66 com p lied  w ith  in  th is  case ?

N ow , th e re  were here s ix  barges and fo u rm e n . I t  
m ig h t happen th a t  th e  barges shou ld  be so coupled 
to g e th e r as th a t tw o  o f them  w o u ld  p ra c tic a lly  
fo rm  one boat, and I  can w e ll im a g ine  th a t

[A DM.

in  such a case fo u r  m en m ig h t  be su ffic ien t fo r  
s ix  barges. T he  A c t  does n o t say th a t there  m ust 
be a lig h te rm a n  on board of, b u t “  in  charge of 
such c ra ft .”  W as the re  th e n  a lig h te rm a n  in  
charge o f these tw o  barges P S upposing  th a t 
th in g s  w e n t w ro ng , and i t  became necessary to 
set the  barges a d r ift ,  i t  is obvious th a t  i t  w ou ld  
be essentia l th a t  each barge shou ld  have a d u ly  
q u a lifie d  m an on board o f her.

Then, as to  bye-law  16 o f  those made u n d e r the 
Tham es C onservancy A c t,  i t  cannot ove rrido  the 
w ords  o f th is  A c t.  A s  I  read it ,  i t  is inconsisent 
w ith  the A c t,  as i t  exem pts barges be ing  towed by 
a steam-vessel from  the  necessity o f h a v in g  a com 
p e ten t m an on board. B u t  we are c o n s tru in g  an 
A c t  of P a rliam en t, and have n o th in g  to  do w ith  
any bye-laws th a t are inco n s is te n t w ith  i t .

T he  co nv ic tion  m ust, the re fo re , be uphe ld .
Grove, J .— I  desire to  add th a t I  agree th a t  the 

bye-law  o f the  Tham es C onservators is  incon
s is te n t w ith  the  66 th  section o f th e  W aterm en 
A c t.  C onviction  upheld, w ith  costs.

S o lic ito rs  fo r  the  appe llan t, Lowless and Co.
S o lic ito r  fo r  the respondent, W illia m  E d w in .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A LT Y  BUSINESS.
Reported by J. P. A .-pin  a l l  and F. W. R a is e s , Keqrs., 

Barristers-a t-Law .

F r id a y ,  N ov. 16, 1877.
(B e fo re  S ir  R . P h illim o b e .)

T he  Skiblander .
Salvage  —  S k i l l  —  In fec tious disease —  A m ount ’ 

A pportionm ent.
The loan  o f  a  n a v ig a to r to a  vessel in  distress, 

by reason o f  her own- naviga to rs  being inca
pacita ted  by a n  in fectious disease, is  a salvage 
service on the p a rt o f  the ship lend ing  the 
nav iga to r.

I t  is  a salvage service o f  a very h igh  order on the 
p a r t  o f  a  nav ig a to r to go on board an  in fe c t e d  
vessel and navigate her.

T his was an action  o f salvage b ro u g h t by  the 
ow ners, m aster, and crew  o f th e  N o rw eg ian  barqu0 
H iru n d o  aga inst the  N o rw e g ia n  barque Skio- 
lander, he r cargo and fre ig h t,  fo r  services rendered 
to  th a t vessel w h ils t on a voyage fro m  Fernandinftt 
in  th e  S ta te  o f F lo r id a , to  L ive rp o o l.

I t  appeared th a t th e  H iru n d o , a barque of 33* 
tons reg is te r, was on a voyage fro m  Tonala, >n 
M exico, to  Queenstown fo r  orders, laden w ith  a 
cargo o f m ahogany, and was m anned b y  a crew of 
e ig h t hands, in c lu d in g  he r m aste r and m ate, who 
were tbo  o n ly  tw o  persons on board h a v in g  a^y 
know ledge  o f n a v ig a tio n ; th a t h e r p ro p e r com pje' 
m en t was n in e  hands, b u t th a t  one m an had de
serted, and th a t  h e r m aste r was, to  a g rea t extent, 
an in v a lid , incapable o f g rea t exertion .

O n 26 th  A u g ., in  la t. 36deg. N ., long . 7 0 deg- 
W ., she fe ll in  w ith  the S k ib la n d e r, w h ich  was a 
ba rque  o f 360 tons re g is te r , and laden w ith  a cargo, 
o f tu rp e n tin e , and o f the  value, to g e th e r w ith  be 
cargo and fre ig h t,  o f 51351. 13s. 2d., and  asce^ 
ta ined  th a t he r ca p ta in  and h is  w ife , and  the f i rB 
and second mates, were a ll i l l  w ith  ye llo w  fever, an 
th a t the re  was no one on board capable o f writiO B 
up  th e  lo g  o r  ta k in g  an observa tion  to  deterrm® 
th e  pos ition  o f  the  sh ip . Those on board f*1
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A d m . ]  T h e  S k ib l a n d e r . [ A d m .

H iru n d o  to o k  observations and com m unica ted  
th e  pos ition  o f the  vessel to  those on board the  
S kib lander, and k e p t com pany w ith  h e r t i l l  n ig h t  
tim e , w hen she was lo s t s ig h t of. O n 1st 
Sept., in  la t. 37deg. 53m in. N „  lon g . 68deg. 
54m in. W ., the  H iru n d o  fe ll in  w ith  th e  S k ib 
la n d e r  again, w ith  s igna ls  o f d istress f ly in g , 
and ascertained th a t in  the  in te rv a l the  cap ta in ’s 
w ife  and th e  f i r s t  m ate  had d ied  o f ye llo w  
fever, and th a t, in  a d d itio n  to the  capta in  and second 
m ate, one o f th e  seamen had fa lle n  i l l  w ith  it .  
U n d e r these circum stances, Osm an Osmandsen, 
the  m ate  o f the  H iru n d o ,  w en t on board the 
S k ib la n d e r  to  nav iga te  her to  E n g la n d  ; he also 
d u r in g  the  voyage had to  a ttend  to  the  s ick  and 
w o rk  as a seaman, the  vessel b e in g  so sho rt- 
handed. D u r in g  th e  voyage th e  m aste r, second 
m ate, and tw o  seamen o f the  S k ib la n d e r  d ied  o f 
ye llo w  fever, and th e  m ate o f the  H iru n d o  h im s e lf 
su ffe red  severely. O n th e  11 th  O ct. th e  vessel 
a rr ive d  a t L ive rp o o l.

T he  defendants d id  n o t deny the services, b u t 
pa id  515Z. in to  cou rt, w ith  a te n de r o f  costs. T he  
p la in tif fs , in  th e ir  re p ly , su b m itte d  th a t th e  sum 
p a id  in to  co u rt was n o t su ffic ien t rem u n e ra tio n  
fo r th e ir  services.

N ov. 16.— The cause came on fo r  hea ring  
before S ir  B .  P h ill im o re , assisted b y  tw o  of the  
E ld e r  B re th re n  o f the  T r in i t y  H ouse as assessors.

W . O. F . P h ill im o re  (w ith  h im  Barnes ) fo r 
th e  p la in t if fs .— The sum  o f 515Z. is q u ite  in s u ff i
c ie n t fo r  the  p e rils  in c u rre d  by th e  sa lvors ; the 
m ate w ho w e n t on board d id  so a t the  im m in e n t 
p e ril o f h is life  c o n tin u in g  th ro u g h  th e  whole 
le n g th  o f a lo n g  voyage, and those who re
m ained  on board the  H iru n d o  ran  g rea t r is k  
fro m  the  fac t th a t th e y  had o n ly  one n a v ig a to r on 
board, and he an in v a lid , besides the  danger o f 
contag ion fro m  h a v in g  h e ld  com m un ica tion  w ith  
those on board an in fected sh ip . I n  a s im ila r  
case, The A ctive  (14 J u r . 606, P r it .  D ig e s t, 348), 
o u t o f a va lue  o f 43001, an aw ard  o f 1500Z. 
was made. I n  the  recen t case of The SeeNymphe (a)

(a) Dec. 6, 1876.—The See Nymphe was a cause of 
salvage instituted by the owners, master, and crew of 
the East Indiaman Empire of Peace against the German 
brig See Nymphe to recover salvage. The Empire of 
Peace fell in with the See Nymphe off thé West Coast 
of Africa in Jnne 1876, and found that the captain of 
the See Nymphe and some of the crew had died of 
African fever, and that the mate and the rest of the 
crew were so ill as to be incapable of navigating her. 
The See Nymphe was bound from Opobo to Scilly for 
orders, and the seoond mate and two seimen of the 
Empire o f Peace volunteered to board the See Nymphe, 
and did so, taking some medicine with them, and they 
navigated the vessel to Soilly after fifty-two days on board. 
The See Nymphe at the time they went on board had 
three feet of water in her hold, and, in consequence of 
the illness on board, the dirt and stench on board were 
very bad. On the voyage another of the crew of the 
See Nymphe died, and none of them were able to render 
any assistance except in steering. The value of the See 
Nymphe was agreed to be 7500/.

Dr. Deane, Q.C., and IF. G. E. Phillim ore  appeared for 
the seoond mate of the Empire of Peace.

Myburgh for the owners and some of the orew of the 
Empire o f Peace ; Clarkson for the owners of the See 
Nymphe.

Sir B. Ph ill im o r e .—This is a case whioh appears to 
the court to be one of extraordinary merit, in which 
gallantry, humanity, and skill in navigation are con
spicuous ; and, in my opinion, the evidence establishes 
that, but for the services of these three men, the Bhip 
and her cargo would certainly, and the lives of the crew

an aw ard  o f 1400Z. was made on a va lue  o f 7500Z., 
and th e n  th e  fe ve r on board th e  salved sh ip  was 
A fr ic a n  and  n o t ye llo w  fever, and the re fo re  n o t 
in fec tious.

E . 0. C larkson  fo r defendants.— I n  th e  la titu d e  
in  w h ich  the  S k ib lande r  was fa lle n  in  w ith ,y e llo w  
fever is  no longe r in fec tious , and so the  na tu re  
o f th e  services is  m uch exaggerated. T he  c ir 
cumstances in  The A ctive  (ub i sup.) were ve ry  
d if fe re n t ; tw o -th ird s  o f th e  crew  w ere dead, 
and the  vessel s t i l l  in  th e  trop ics , and a seaman 
as w e ll as an o ffice r w ere len t. T he  tender is 
su ffic ien t.

S ir  E . Phillimore.— T h is  is a case, in  th e  ju d g 
m en t o f  the cou rt, o f m o s t m e rito r io u s  salvage. 
I t  is  a lm ost im possib le  to  pra ise too h ig h ly  the 
g a lla n try  o f the  m an Osman Osmandsen u n d e r the 
c ircum stances, o r to  d oub t th a t th e  p rese rva tion  
o f  th e  lives o f those w ho were on board, and of 
th e  vessel itse lf, were due to  h is courage and 
s k il l.  T he  n a v ig a tion  lasted, I  th in k ,  fo r  fo r ty - tw o  
days, and fo r  a d istance o f abou t 3000 m iles. I t  is 
unnecessary th a t  I  shou ld  go over the facts, w h ich  
have been c le a rly  and p ro p e rly  stated in , and read 
to  th e  co u rt to -d a y  from , th e  sta tem en t o f c la im . 
T he y  co n s titu te  a case, as I  have a lready said, o f 
e x tra o rd in a ry  m e r it.  The  p e ril o f ye llo w  fever, in  
th o  ju d g m e n t o f those w ho advise me, was b y  no 
means over a t th e  tim e  when th e  m an Osman 
Osmandsen w ent on board, and i t  has teen  
po in ted  o u t to  me th a t i t  is  no uncom m on th in g  to  
req u ire  a vessel w h ich  comes in to  p o rt w ith  ye llow  
feve r on board to  rem a in  in  qua ran tine  fo r  some 
days when she has been long  ou t o f the  la titu d e  
and lo n g itu d e  w here  th e  feve r was caught. 
L o o k in g  to  a ll the  circum stances o f the  case, I  
have to  consider w hether, o u t o f 5,135?., the  sum  
o f 515Z. is a su ffic ien t tender. I  am  o f op in ion  
th a t i t  is no t. 1 sha ll aw ard  900Z. and costs.

P h ill im o re  asked th e  c o u rt to  a p p o rtio n  th e  
aw ard am ongst the  salvors.

S ir  E . P h illim obe .— I  have to  rem em ber in  the 
app o rtio n m e n t th a t the  H iru n d o  pa rted  w ith  one 
o f he r naviga to rs , and re ta ined  o n ly  one on board, 
and th a t he was in  ve ry  bad h e a 'th  h im self, and 
lia b le  to  have caugh t the  ye llow  feve r, fo r  he had 
been, I  th in k ,  tw ice  on board th e  S kib lander. I t  
was, u nder the  c ircum stances, a serious p e r il to  
h e r to  p a rt w ith  one o f the  o n ly  tw o  persons on 
board capable o f n a v ig a tin g . B u t th e  g rea te r 
sa lvor— if  I  m ay use th e  expression, the  hero o f 
these services— was Osm an Osmandsen, and I  
sha ll a llo t to  h im  600Z., and 3001. to  th e  H iru n d o ,  
and, th is  be ing  n o t a steam er b u t a sa ilin g  vessel, 
I  shall, o f  the  300/., a llo t 100Z. to  the ow ner, 501. to  
the  m aster, and the  rem a inder to  the orew, accord
in g  to  th e ir  ra tin g s .

S o lic ito rs  fo r p la in tif fs , Bateson  and Co.
S o lic ito rs  fo r  defendants, Stone  and F letcher.

on board of her probably, have been lost. I  bear in 
mind that the disease was not of a contagious or in
fectious character, and that the ship seems to have 
sustained very little injury, and to have encountered 
favourable weather. Bearing these oiroumstances in 
mind, I  must endeavour to apply the principles always 
governing salvage awards in this court. I  consider that 
in giving a liberal reward in cases of this description 
the interest of navigation, as well as of humanity, will 
be greatly benefited. I  shall award 1405/.; 4801. to the 
mate, 3601. to eaeh of the men, and 2001. to the master 
ownerB of the Empire of Peace.

— E d .
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Jan . 25, 26, 28, 29 and  30,1878.

(B e fo re  S ir  R. Phillimore.)
T h e  O quendo .

P ractice— P le a d in g —  C oun te r-c la im  —  Dam age to 
Cargo  —  Im p ro p e r stowage —  D e lay  —  General 
average— A djustm ent.

Damage to cargo occasioned by sa lt w a te r does no t 
come w ith in  the excepted p e rils  when by reason o f  
the p lace  in  w h ich  i t  is stowed i t  is excep tiona lly  
liab le  to such damage in  severe weather.

W here to a  c la im  f o r  damage to cargo, a counter
c la im  o f  general average is  set u p , i t  is  no t neces
sa ry  th a t such general average shou ld  have been 
adjusted ;  but i f  the evidence supports the fa c t  o f  
a general average loss hav ing  been sustained, the 
am ount thereof together w ith  the am ount o f  loss 
susta ined th rough damage to the cargo w i l l  be 
refe rred  to the re g is tra r an d  m erchants to 
report.

Semble, since the passing o f  the Ju d ica tu re  Acts the 
A d m ira lty  D iv is io n  has acquired a  r ig h t  to 
e n te rta in  a  c la im  f o r  a general average loss 
w h ich  the H ig h  C ourt o f  A d m ira lty  d id  not 
possess, (a)

T h is  was an action  in  rem  fo r  damage to  cargo, 
b ro u g h t by  M essrs. F . and A . D e lcom yn  aga inst 
th e  Spanish barque Oquendo under the p rov is ion s  
o f the  A d m ira lty  C o u rt A c t  1861.

The p la in t if fs  were indorsees o f b i l ls  o f 
la d in g  fo r  and owners o f a cargo o f sugar 
laden on board th e  Oquendo a t H avana, and 
ca rrie d  b y  h e r in  the  f ir s t  ins tance  in to  Queens
to w n  and subsequently  to  London , w here i t  was 
d ischarged  in  a damaged cond itio n , occasioned, as 
the  p la in tif fs  a lleged, b y  th e n e g lig e n ce o f the  defen
dan ts in  s to w in g  i t  and in  de lay ing  i t  a t Queens
tow n . The  defendants pleaded th a t the re  had been 
no negligence, b u t  th a t th e  damage was caused by 
bad weather, an excepted p e r il o f  th e  sea ; the 
defendants also coun te r-c la im ed  fo r an am o u n t o f 
money w h ich  th e y  alleged to  be due to  them  fro m  
th e  owners o f the  cargo fo ra  genera l average c o n tr i
b u tio n  in  respect o f ce rta in  p ro p e rty  o f the defen
dants je ttis o n e d  and c u t away d u r in g  th e  con
tinuance  o f  th e  bad w ea ther fo r  th e  good o f th e  
adventu re .

T he  s ta tem en t o f c la im , de live red  22nd Jan. 
1878, besides a lle g in g  the  p la in t if fs ’ c la im  to  the  
cargo as indorsees o f th e  h i l l  o f la d in g , and  th a t 
i t  was one o f th e  te rm s o f the  said b i l l  o f  la d in g  
th a t the  sh ip  shonld p u t in to  F a lm o u th  fo r orders, 
and  thence to  a m a rke t, p roceeded :

4. The said ship did not duly prosecute her said voyage 
in accordance with the said bill of lading, but deviated 
therefrom without sufficient cause, and wrongfully 
delayed tho prosecution thereof, and put into Queens
town, and, although the said master applied to the 
plaintiffs for orders, and was duly ordered by_ the 
plaintiffs to proceed to London, being a market within 
the meaning of the said bill of lading, he neglected to do 
so, and delayed his said voyage, and stayed at Queens
town with his vessel for an unreasonable time, whereby 
the said cargo sustained damage, and the plaintiffs were 
put to loss and inconvenience, and were deprived of 
profits which they would otherwise have made by the 
sale of the said goods.

(a) The cases by which it has been held that the High 
Court of Admiralty had no jurisdiction to entertain a 
claim for general average contribution, are not referred 
to by name in the arguments of counsel or the judgment 
of the court, but for convenience of reference are given 
here. They are : The Constantia (4 Notes of Cases, 677); 
and The North S tar (1 Lush. 50 ; 2 I .  T . Kep. N. S. 264).

5. The defendants, although not prevented by any 
danger or accident of the Bea, did not deliver the said 
sugar in accordance with the said bill of lading in the 
like good order and condition as that in which it  had been 
shipped, and, on the contrary, delivered the same to the 
plaintiffs in a greatly damaged condition.

A n d  c la im ed damages fo r  th e  b reach o f  con
t r a c t  and  breach o f d u ty , and a reference to  the 
re g is tra r  and m erchants to  assess th e  am oun t of 
such  damage.

T he  s ta tem en t o f defence and coun te r-c la im , 
de live re d  th e  2 3 rd  Jan. 1878, besides deny ing  
g e n e ra lly  th e  a llega tions o f th e  sta tem en t o f cla im , 
a lleged  th a t  th e  cargo was n o t ca rried  on the 
“  te rm s  o f th e  b i l l  o f la d in g  on ly , b u t  on th e  te rm s 
o f th e  said b i l l  o f la d in g  and o f th e  c h a rte r-p a rty  
re fe rre d  to  in  th e  said b i l l  o f la d in g ,”  and th a t 
“  i t  was a te rm  o f th e  said c h a rte r-p a rty  th a t  the 
Oquendo shou ld  sa il fo r  Queenstown, F a lm ou th , 
o r  P ly m o u th  to  receive o rders ,”  and th e n  alleged 
th a t in  consequence o f bad weather, and the  ship 
be ing  th ro w n  on he r beam ends, i t  had been neces
sary, to  enable h e r to  r ig h t  and fo r  th e  sav ing  of 
sh ip  and cargo, and of th e  adventu re , to  c u t away 
o r  le t go “  va riou s  ropes, in  consequence o f w h ich 
severa l sails a ttached th e re to  were b lo w n  away 
and lo s t,”  and also to  th ro w  overboard a va rie ty  
o f a rtic les , and th a t th e  Oquendo sh ipped a great 
deal o f w a te r. I t  then  s ta ted  th a t  th e  sh ip  pu t 
in to  Q ueenstown on th e  28 th  N ov ., and th a t the 
m aster a t once com m un ica ted  w ith  th e  consignee, 
and th a t  he received orders to  proceed to  London 
on 5 th  Dee.; th a t she was deta ined a t Queenstown 
t i l l  the  10 th  D ec., re f it t in g ,  and by  bad weather, 
and “  th a t i f  any damage was done to  the  sugar 
such damage was occasioned by  m a tte rs  excepted 
in  the b i l l  o f la d in g , to  w it ,  the  dangers and acci
dents o f the  sea; ”  and then , b y  w ay  o f coun te r
c la im , th e  defendants repeated th e  a llegations 
o f  th e  defence as to  loss susta ined b y  them , and 
alleged th a t “  such loss was a genera l average loss, 
th a t th e  p la in t if fs  b y  th e ir  adm issions were owners 
o f the  cargo, and th a t th e y  had s igned an average 
bond, to  w h ic h  the  defendants re fe rre d , and con
tin u e d  :

3. The plaintiffs’ proportion of such loss has not ye 
been ascertained, but is about 2001., and claimed ,

1. Judgment against the plaintiffs for the SUD1, °. 
2001. or such sum as shall be found to be the do 
proportion of the said general average loss. .

2. A  reference, if necessary, to ascertain the a“1®11, 
of the said general average lose, and of the pla' 
tiffs’ proportion thereof.

3. The costs of this action.
T o  th is  defence and co u n te r-c la im  the  plaiDtin® 

de live red  a re p ly  on the  24 th  Jan. 1 8 7 8 , w h ich , a fte 
a genera l den ia l o f th e  a llega tions o f the defence 
incons is ten t w ith  the  c la im , proceeded :

3. W ith  regard to the defendants’ counter-claim, 
plaintiffs say, that.before this aotion was commenced, 
wit, on the delivery of the cargo, the defendants requir 
them to sign, and they did sign and deliver to them, , 
a verage bond in the usual form, whereby it  was °8re j 
between the plaintiffs and defendants that all claims® ^  
questions, if any, relating to general average should, 
the first inst ance, be assessed and determinod by an av,eri*1]ii 
stater in the usual way, and that the plaintiffs s'10. 0 
and would pay to the defendants any general average . 
to them by law, after the same had been ascertained ^  
determined, and the plaintiffs further say that they h®. ̂  
alwayB been ready and willing to carry out their 
agreement and to pay any general average due from tn 
by law, hut the defendants had not caused the 
general average to be made up or ascertained and d® y0 
mined in accordance with the said agreement, and ^  t  
never given them any particulars thereof, and have ne
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presented to them any general average statement, nor 
(save by their said counter-claim) made any application 
to the plaintiffs for general average.

T o  th is  re p ly  the  defendants, on the  same day, 
th e  24 th  Jan. 1878, de live red  a re jo ind e r, w h ich  
was a s im ple  jo in d e r o f issue.

The b i l l  o f la d in g , dated H avana, 18 th  Oct. 
1877, was, so fa r  as is m a te ria l to  the  question  o f 
dev ia tion , in  the  fo llo w in g  fo rm  : “  Shipped, &c. 
. . . d o w  ly in g  in  the  p o rt o f H avana, and
bound fo r  F a lm o u th , and a m a rk e t , . . to  be
de livered, & c .................. on pa y in g  fre ig h t  fo r  th e
said goods as p e r ch a rte r-p a rty . I n  w itness 
&c.”  The  c h a rte r-p a rty  re fe rred  to  was o f the  
same date, 18th Oct. 1877 and was in  the  
Spanish language. A f te r  th e  usual s tip u la tio n s  
as to  space and th e  c o n d itio n  o f th e  sh ip , a cer
t if ie d  tra n s la tio n  proceeds : “  w ith  w h ich  cargo she 
w il l  sa il fo r Queenstown, F a lm o u th , o r P ly m o u th , 
to  receive orders, to  go to  d ischarge in  a safe p o rt 
th a t w i l l  he nam ed am ongst those th a t are here
in a f te r  m entioned , o r  d ire c t to  one o f the  said 
p o rts ; ’ ’ and th e n  fo llow  va rious s tip u la tio n s  as to  
th e  ra te  o f f re ig h t  payable in  the  event o f p ro 
ceeding d ire c t, o r  a fte r c a llin g  a t a p o rt fo r  orders, 
to  a p o r t  in  the  U n ite d  K in g d o m , o r on the  
co n tin e n t between B ordeaux and A n tw e rp .

The average agreem ent o r bond, re fe rred  to  in  
the  coun te r-c la im  and re p ly , was dated the 17 th 
Dec. 1877, and made betweeu Yeaves and Co., 
agents fo r th e  owners o f th e  Oquendo, o f th e  f ir s t  
p a rt, and the  owners o f th e  cargo o f the  second 
pa rt, and a fte r s e tt in g  o u t th a t i t  was a lleged  th a t 
a genera l average loss had been susta ined b y  the  
sh ip , con tinued  :

And they, the Baid parties hereto of the second part 
do farther promise and agree to bear and pay on demand 
to the said Yeaves and Co., or toBuch person or persons 
as they shall authorise to receive the same, the full 
amount or proportion whioh is due and payable by them, 
the parties hereto of the second part, in respect of the 
said average or averages, charges, and expenses. And, 
lastly, that, in case any dispute shall arise between the 
said parties hereto of the second part, or any of them, 
aud the said Yeaves and Co., touching the amount to be 
paid by the said parties hereto of the second part in 
respect of the average or averages, charges, and expenses 
aforesaid, they the said parties hereto of the second part 
will, if  required, enter into and execute an agreement or 
other engagement for referring the said disputes to the 
award and determination of a proper competent person 
or proper competent persons.

Jan . 25.— The cause came on fo r  hea ring  before 
S ir  R . P h illim o re , assisted by  tw o  o f th e  E ld e r  
B re th re n  o f the T r in i t y  H ouse as assessors.

I t  appeared fro m  th e  evidence th a t th e  damaged 
sugar was p r in c ip a lly  Btowed e ith e r p a rt ia lly  
undernea th  the  flo o r o f th e  forepeak, w h ich  was 
separated fro m  the  ho ld  by a bu lkhead nearly  
down to  the  floo r, and n e a rly  undernea th  a scu ttle  
on deck fre q u e n tly  opened d u r in g  th e  voyage, o r 
in  th e  ne ighbourhood  of the  m a inm ast, chain 
lockers, and pum p w e l l ; the re  was also some 
damage done to  th a t stowed in  o th e r pa rts  o f the  
sh ip . O n p roo f o f the  c h a rte r-p a rty  the  c la im  on 
account o f d e v ia tio n  was g iven  up . There was 
c o n tra d ic to ry  evidence bo th  as to  th e  am oun t and 
the na tu re  o f th e  damage.

Jan . 29.— B u tt, Q.O. (w ith  h im  J. C. M athew) 
fo r  th e  p la in tif fs .— T he  s to ry  o f th e  w eather con
ta ined in  th e  lo g  and p ro test, and g iven  by the  
defendants’ w itnesses, is  inco n s is te n t w ith  the 
repo rts  o f  su rvey he ld  on th e  sh ip . H a d  the 
w eather been th e  cause o f the damage we should

n o t have  fo u n d  th e  damage a t the b o ttom  b u t a t 
th o  sides o f the  sh ip  w here th e  s tra in in g  w ou ld  take 
place, in  th e  wake of the  cha in  p lates. The  de lay 
a t Q ueenstown was q u ite  unnecessary. The  
t r i f l in g  rep a irs  cou ld  be executed in  tw o  o r th ree  
days, and th e  w eather was n o t such as to  de ta in  
th e  sh ip  T hey  were p u m p in g  up  sugar, and 
the re fo re  the  ca p ta in  m us t have kn o w n  th a t there  
was damage to  the  cargo, and th a t i t  w ou ld  
ra p id ly  de terio ra te , and the re fo re  i t  was h is d u ty  
to  press on h is voyage. T he  damage was caused 
by  im p ro p e r stowage o f th e  cargo b o th  as to  
place in  w h ich  i t  was stowed and fro m  in 
suffic iency o f dunnage. W ith  rega rd  to  the 
coun te r-c la im , even supposing  th a t  the  evidence 
supports  th e  a lleea tion  th a t a genera l average 
loss has been susta ined, w h ich  I  do n o t a d m it, 
such a c la im  cannot be recovered in  th is  action. 
The  p roper m ethod, even indepen d e n tly  o f anagree* 
m en t to  refer, is to  have the  am oun t se ttled  before 
an average ad jus te r. A n  ad ju s tm e n t s ta t in g  the  
am oun t due is a co nd ition  precedent to  recove ring  
it .  The  reason o f th e  bond is, th a t w h ils t  owners 
o f cargo are lia b le  a t comm on la w  fo r genera l 
average, the  m ere consignees are no t, bu t to  
ge t de live ry , and as an inducem en t to  th e  m aster 
to  w a ive  h is  lie n  on the  cargo, th e y  prom ise  to  take  
th e  l ia b il i ty  on them selves instead o f le a v in g  th e  
sh ipow ner to  h is  rem edy aga inst the  owners o f 
cargo res iden t ahroad. [S ir  R . P h il l im o r e .—-Ho 
you con ten t th a t  th e  c la im  made by the  defen
dan ts  in  th e ir  co u n te r-c la im  is bad a ltoge the r ?] 
I t  does n o t m a tte r  w he the r the defendants can o r 
cannot raise a c la im  fo r genera l average con
t r ib u t io n  in  th is  co u rt when th e  am oun t of th e ir  
c la im  has been ascerta ined in  the  usua l way. 
U n t i l  th a t t im e  the re  is no cause o f action. 
T here  has been no demand fo r paym ent a t a ll, and 
the re fo re  no re fusa l to  pay. [S ir  R . P h il l im o r e . 
— I f  you  contend th a t the  coun te r-c la im  raises no 
cause o f action, shou ld  n o t th a t question  have 
been ra ised  b y  the  p lead ings o r on a m o tion  to  
s tr ik e  ou t th e  coun te r-c la im  P] T he  question is 
ra ised b y  th e  rep ly . [S ir  R . P h il l im o r e .—  
M ay i t  n o t be th a t, th o ug h  th e  tim e  has n o t 
come a t w h ich  an action  cou ld  be b ro u g h t 
on the  c la im  fo r  a genera l average c o n trib u tio n , 
ye t th a t, u n d e r the  p rov is ions o f the Jud ica tu re  
A c t,  i t  is  com pe ten t to  a defendant to  plead i t  b y  
w ay of coun te r-c la im  to  an action  b ro u g h t aga inst 
h im , in  reference to  th e  same transaction , by  a 
person from  whom  he w i l l  u lt im a te ly  be able to  
recover.] N o  a coun te r-c la im  o n ly  lies fo r  a 
m a tte r w h ich  m ig h t be th e  sub ject o f a cross 
ac tion  o r o f an o r ig in a l action . H e re  the re  is a t 
present no cause o f action . T here  is no breach o f 
th e  p rov is ions of the  bond o r agreem ent on w h ich  
an action  cou ld  be b ro u g h t. A s  a m a tte r o f fa c t 
the  question  o f genera l average does n o t arise, 
and as a m a tte r o f law  th e re  is no question  to  
raise. Suppose, however, there  shou ld , in  an 
a d ju s tm e n t o f genera l average in  the  action, p rove  
to  be m ore m oney due to  the  de fendant th a n  there  
is to  us fo r the damage done to  ou r cargo, i t  w ou ld  be 
m ost u n ju s t th a t th e y  shou ld  ge t th e ir  costs when 
we cou ld  n o t have paid the c la im  sooner i f  we 
w ould, and have never refused to  pay i t  when due.

M ilw a rd ,  Q.C. (w ith  h im  W. O. F . P h illim o re )  fo r 
the  defendants.— I t  is p e rfe c tly  com peten t fo r  a de
fendan t to  ra ise  a c la im  o f th is  d e sc rip tio n  b y  way 
o f se t-o ff o r  coun te r-c la im . The  average agreem ent 
is  n o t a bond— i t  is n o t u n d e r seal. I t  is m ere ly  a
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prom ise on th e  p a rt o f the  p la in t if fs  to  g ive  a tru e  
account o f the  va lue  o f th e  cargo, and a prom ise  
to  pay genera l average, and, i f  we choose so to  
a rrange, to  re fe r  any d isp u te  we p re fe r under the  
c ircum stances n o t to  an average a d ju s te r, b n t 
to  come to  th is  co u rt. The  agreem ent to  re fe r 
under ce rta in  c ircum stances does n o t oust the 
ju r is d ic t io n  o f the  co u rt. [S i r  R . P h il l im o r e . 
— B efo re  th e  Ju d ica tu re  A c ts  I  had no ju r is 
d ic tio n  to  e n te rta in  a c la im  o f  genera l average, 
b u t  I  understood  th a t i t  is  a d m itte d  th a t since 
the  co m ing  in to  ope ra tion  o f these s ta tu tes  I  have 
ju r is d ic tio n . B u tt,  Q.O.— I  do n o t a d m it th a t  th is  
c o u rt has ju r is d ic t io n  in  such a m a t te r ; b u t I  re ly  
on th e  p o in t th a t no c o n rt cou ld  have ju r is d ic t io n  
to  e n te rta in  th e  c la im  in  its  p resen t fo rm .] O n 
the  fac ts  is the re  any evidence to  show th a t th is  
is n o t a p e rfe c tly  bond fid e  case? T he  evidence o f 
those w ho m u s t kn o w  m ost about th e  c irc u m 
stances is  n o t con trad ic ted  in  any way. [S ir  R . 
P h il l im o r e .— E vidence w h ich  is n o t from  its  na tu re  
capable o f  d ire c t co n tra d ic tio n  m ay y e t be d is 
c red ited  in  tw o  w a y s : e ith e r by  its  ow n in h e re n t 
im p ro b a b ility , o r b y  a subsequently  ascerta ined 
s ta te  o f facts n o t beiDg cons is tent w ith  i t . ]  Y e s ; 
b u t o u r u n con trad ic ted  evidence is  c le a rly  n o t in  
i ts e lf  so im p robab le  as to  induce th e  c o u rt to  
d isc re d it i t ,  and th e  subsequently  ascerta ined 
state o f facts is, th a t  we d id  th ro w  overboard 
a g re a t v a r ie ty  o f th in g s  fro m  th e  deck o f 
ou r sh ip , b u t  i t  is inconce ivab le  th a t  we shou ld  
have done so fo r th e  purpose o f re ce iv in g  a p ro 
p o rtio n  o n ly  o f th e ir  va lue as genera l average. 
The  de lay a t Q ueenstown was reasonab le ; i t  
w ou ld  have been pe rilous to  sa il aga in  in  th e  
m id d le  o f w in te r  w ith o u t sails to  replace those 
we had lo s t before a r r iv a l : and a fte r  we had  g o t 
th e  sails th e  w in d  and w eather were n o t favourab le  
fo r  a p ru d e n t m aste r to  set sail.

B u tt,  Q. 0 . in  rep ly .
C ur. adv. vu lt.

Jan . 30.— S ir  R obert P h il l im o k e .— The Oquendo 
is  a Spanish barque of 390 tons, o f w h ich  no 
ow ner o r  p a rt ow ner was a t the  t im e  o f th e  com 
m encem ent o f th is  ac tion  dom ic iled  in  E n g la n d  
o r  W ales. The  p la in t if fs  are m erchants c a rry in g  
on business in  London , and were the  owners of 
th e  cargo. T he  Oquendo le f t  H avanah on the 
29 th  Oct. las t, and reached Q ueenstown on 
N o v . [28. H e r  cargo consisted o f 2343 boxes o f 
sugar, c o n ta in ing  958,2191b. net, Spanish w e igh t. 
I t  was, acco rd ing  to  th e  b i l l  o f la d in g , to  be 
ca rried  to  F a lm o u th  fo r  orders ; b u t  acco rd ing  to  
th e  ch a rte r-p a rty  these te rm s  were enlarged, and 
the vessel was to  c a rry  th e  cargo to  Queenstown 
F a lm o u th , o r  P ly m o u th , and there  receive orders. 
T he  cargo was p u t on board in  good co nd ition  
and was taken  o u t in  bad cond ition . I t  appears 
fro m  th e  evidence supp lied  by the  log, and the 
p ro tes t and th e  te s tim o n y  o f  th e  Spanish m aste r 
and crew , w ho w ere  exam ined a t g re a t le n g th , th a t 
the  vessel encountered bad w ea ther on her voyage 
fro m  th e  H avana to  Queenstown, m ore especially 
on th e  17 th  and 24 th  N o v . [H is  L o rd s h ip  
th e n  read  a ce rtif ie d  tra n s la tio n  o f th e  en tries  in  
th e  lo g  fo r  those tw o  days, and proceeded :] In  
th e  p ro te s t, fo r  some reason n o t s a tis fa c to r ily  
exp la ined, the re  is no account o f th e  events w h ich  
to o k  place on th e  17th, b u t the re  is o f those o f the 
24th, m uch  in  th e  same te rm s and language as in  
th e  log . A  good deal of d iscussion to o k  place as 
to  w ha t was the  p roper tra n s la tio n  o f the Spanish

w o rd  m anguera— w h e th e r a cyclone o r a w a te r
spou t appears to  be d o u b t fu l; b u t  i t  was, a t a ll 
events, a v io le n t s to rm  o f w in d  and ra in , and its  
effect, acco rd ing  to  th e  lo g , was to  th ro w  the 
vessel on h e r beam ends. I  shou ld  say also th a t 
th e  evidence is th a t th e  vessel was on h e r beam 
ends on the  2 4 th  N o v . fo r a considerable tim e, 
v a ry in g  fro m  one to  tw o  hours acco rd ing  to 
the  d iffe re n t s ta tem ents. T h e  vessel, be ing  in  
th is  co n d itio n  on th e  24 th , a rr iv e d  a t Q ueenstown 
on th e  28 th , ap p a re n tly  in  no d is tress w hatever, 
m a k in g  no w a te r, and re q u ir in g , as th e  b ills  w h ich  
have been p u t in  prove, v e ry  sm a ll repa irs , the 
r e f it t in g  a m o u n tin g  s t r ic t ly  to  n o t m ore than  21. 
fo r  w o rk  th a t was abso lu te ly  necessary.

N o w  the  defence is th a t th e  weather, o f w h ich  I  
have read a descrip tion  fro m  th e  lo g  and p ro test, 
was the  cause of th e  damage w h ich , i t  is adm itte d , 
th e  cargo sustained, and th a t  the re fo re  th e  damage 
was caused b y  one o f th e  excepted perils , 
and th a t  th e  ow ner o f th e  sh ip  was n o t lia b le  fo r 
i t .  I t  is sta ted also, w ith  rega rd  to  th e  charge 
o f delay, th a t i t  was caused b y  c ircum stances 
over w h ich  th e  defendants had no c o n tro l— the 
badness o f th e  w eather, and  th e  necessity of 
g e tt in g  some o f  th e  sails, damaged, b low n  away, 
o r th ro w n  overboard in  the  s to rm , re fitte d .

Then the re  is  acounte r-c la im , b y  w h ich  the  defen
dants, be ing  in  th a t  respect p la in tif fs , c la im  under 
an average agreem ent s igned b y  th e  p la in tif fs  the 
sum  o f 200Z. to  be paid to  them , and th a t  there  
sh a ll be a reference to  the  re g is tra r  and m erchants. 
T h is  is  the  f ir s t  t im e  th a t  in  th is  c o u r t a coun te r
c la im  o f genera l average loss has been set up. 
T he  vessel rem ained a t Q ueenstown fro m  N o v . 28 
t i l l  Dec. 10, and then  w e n t on to  the  M illw a ll 
D ocks in  London , and, a fte r a r r iv in g  the re , was 
seven o r e ig h t days d isch a rg in g  he r cargo.

I t  is said, and a p p a re n tly  proved, th a t the  owner 
and the m aste r had no be lie f th a t any damage had 
been done b y  sa lt w a te r u n t i l  the  d ischarge of the 
cargo  to o k  place.

T he  charge on the  p a rt o f  th e  p la in t if fs  ]3 
in  substance as fo llow s : T h a t the re  was n e g li
gence on th e  p a rt o f th e  defendants in  stow ing 
th e  cargo, and a w a n t o f p rope r p ro te c tio n  to  it, 
and an undue de lay in  b r in g in g  the  vessel to  her 
p o r t  o f des tin a tio n  a fte r  she a rr ive d  a t Queens
tow n. I  have, w ith  th e  assistance o f the  E ld er 
B re th re n , exam ined th e  evidence v e ry  carefully> 
and I  am  prepared to  s ta te  th e  conclusions 
w h ich  the  c o u rt has a rrived . ,

F irs t ,  the c o u rt is o f  op in ion  th a t the charge oi 
undue de lay is n o t proved, and the E ld e r  B re th re n  
e n t ire ly  agree in  th is  v iew  o f th e  case. W e  th in k  
th a t, lo o k in g  a t a l l  th e  c ircum stances, th e  delay 
was n o t unreasonable.

There rem ains the  o th e r m a tte r to  be con
sidered, nam ely, w he ther the re  was neg ligence i °  
n o t p ro v id in g  su ffic ie n t p ro tec tion  fo r  the  cargo. 
I n  reg a rd  to  th is , th e  f ir s t  p o in t w h ich  forces its®1 
upon the a tte n tio n  of th e  c o u rt is th e  bad weather 
th e  vessel encountered, especia lly  on the  17th an 
24 th  N o v , T h is  state o f  the  w eather is no doub 
supported  by th e  evidence o f th e  m aste r and tn 
crew , and is necessarily n o t con trad ic ted  by any 
pos itive  evidence on th e  o th e r side. A t  th e  sa®e 
tim e  I  have th o u g h t i t  m y  d u ty  to  ca ll the  atten 
t io n  o f  the E ld e r B re th re n  to  th e  te rm s o f tn^  
p ro te s t and th e  co n d itio n  th e  vessel m u s t bav 
been know n to  have been in  i f  she had encounters 

 ̂ the  w ea ther represented, and to  con tras t th a t w '
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her a r r iv a l on th e  28 th , o n ly  fo u r  days a fte rw a rd s , I 
w ith o u t any s igns o f d is tress and th e  sm a ll expense, 
in c u rre d  in  r e f i t t in g  her. T he  E ld e r  B re th re n  are, 
in  cons idera tion  o f these m a tte rs , decidedly o f 
op in io n  th a t  th e  s ta tem en ts  b o th  in  th e  lo g  and 
th e  p ro te s t are g ross ly  exaggerated. T he y  th in k  
th a t,  m a k in g  a ll a llowances fo r  th e  a lte ra tio n  
expressions m ay rece ive  in  course o f  tra n s la tio n , 
th e ir  ow n na u tica l experience w a rra n ts  them  in  
say ing  th a t, i f  th e y  w ere tran s la te d  lite ra l ly ,  the  
vessel cou ld  n o t, a fte r su s ta in in g  such w eather, 
have a rr ive d  a t Q ueenstown in  th e  c o n d itio n  in  
w h ich  she d id  a rrive . N everthe less, I  am o f 
op in io n  th a t  the re  is  n o t su ffic ie n t co u n te r
evidence before m e to  a lto g e th e r d is c re d it th e s ta te - 
m en t made in  the  p ro te s t and con firm ed  by the 
evidence ; b u t I  accept th e  op in ion  th a t  th e  te rm s 
a reg ross lyexaggera ted , and th a t  has had th e  e ffec t 
o f  sh a k in g  the  c re d it w h ich  the  c o u rt o n g h t to  be 
able to  repose in  th e  w itnesses on these p a rts  o f 
th e  case.

The n e x t p o in t, in  re g a rd  to  the  question  
o f neg ligence in  th e  p ro te c tio n  o f th e  cargo, 
is the  m a tte r o f dunnage, w h ich  has been m uch 
discussed. F ir s t  o f a ll, we are o f op in io n  th a t the  
damage in  th e  m a inh o ld  had tw o  causes : (1) The  
leakage fro m  th e  b u tts  a t the  p a rtne rs , caused b y  
s tra in in g  ; and (2) fro m  th e  cha in -locke r pipes n o t 
be ing  p ro p e rly  secured, w h ich , th o u g h  the re  is  no 
d ire c t evidence o f i t ,  y e t th e  T r in i t y  M asters 
assure me th a t th e ir  experience as seamen leads 
th e m  to  conclude was th e  case, and th a t  the  
defic iency o f dunnage in  such places as th e  cha in - 
lo cke r and p u m p  casing, i f  indeed there  was any, 
is  c le a rly  proved . I t  is  to  be observed th a t, sugar 
b e in g  w h a t is som etim es ca lled a ve ry  sens itive  
cargo, th e  entrance of w a te r w i l l  ra p id ly  cause 
damage. A s  to  th e  cargo  fo rw a rd , the  E ld e r 
B re th re n  are c le a rly  o f o p in io n  th a t  i t  should n o t 
have been p u t  th e re  a t a ll, and th a t i t  was 
im p ro p e r to  stow  i t  under the  fo re -scu ttle , w h ich  
is  cons tan tly  resorted  to  fo r  stores, coals, and 
o th e r a rtic les , and w h ich  the re fo re  cou ld  n o t 
a ffo rd  adequate p ro tec tion  to  cargo stowed u n d e r
neath  it .  I  th in k  th e  m a tte r m u s t be re fe rred  to  
th e  re g is tra r  and m erchan ts  to  ascerta in  th e  
am oun t of damage done.

There is  one w o rd  to  say about the  cou n te r
c la im . I t  has been contended on th e  one hand 
th a t th e  coun te r-c la im  on th e  g ro u n d  o f genera l 
average cannot be en te rta in e d  b y  the  co u rt, as 
its  ju r is d ic t io n  was ousted b y  th e  agreem ent 
betw een th e  p a r t ie s ; and, on the  o th e r hand, 
i t  is  a rgued th a t  th is  is  a m isapprehension  
o f th e  fac t, and th a t  in  p o in t o f la w  and p o in t 
o f fac t th e  c o u rt has ju r is d ic t io n .  I  am  of 
o p in io n  th a t  th e  answ er is a good one. T he  agree
m e n t is, in  substance, th a t  “  in  case any d isp u te  
sha ll arise between th e  pa rties  to u ch in g  the  am o u n t 
to  be pa id  in  respect o f average, th e  pa rties  sha ll, 
i f  requ ired , en te r in to  an agreem ent o r o the r 
engagem ent fo r re fe r r in g  th e  same to  a rb itra t io n .”  
I t  was a t the  o p tio n  of the  de fendan t to  req u ire  
th e  reference, and he has n o t done so, b u t  has 
p re fe rre d  co m ing  to  th is  co u rt. I  am  o f op in ion  
th a t  th is  m a tte r  m u s t also be re fe rre d  to  the 
re g is tra r  and m erchants to  s ta te  w h a t p ro p o rtio n  
of the  genera l average is  to  be defrayed by th e  
cargo.

I  sha ll o rde r a reference to  th e  re g is tra r  and 
m erchants fo r th e  purposes I  have m entioned . 
The costs w ill be reserved  genera lly .

Y ol. I I I . ,  N . S.

I S o lic ito rs  fo r  p la in t if fs ,  owners o f  th e  cargo,
W altons, Bubb, and W alton .

S o lic ito rs  fo r  defendants, owners o f the  Oquendo, 
Lawless  and Co.

Jan . 30 and  Feb. 5, 1878.

(B e fo re  S ir  B . P h il l im o r e .)

T h e  B lessing ,

C ounty C o u rt— A d m ira lty  ju r is d ic t io n — Wages—  
Share o f  f is h in g  adventure— W ro n g fu l d ism issa l 
— D etention o f  chattels— Damages— 36 8f 37 Viet, 
c. 85, s. 8— 31 8f 32 Viet, c. 71, s. 3, sub-sect. 2.

A contract th a t a  master m a r in e r s h a ll take a share 
o f  a fis h in g  adventure and  bear a share o f  ce rta in  
disturbances is  a contract o f  wages by the 
general la w  m a r it im e , independent o f  the M e r
chant S h ip p in g  Am endm ent A c t 1873 (36 Sf 37 
V ie t. c. 85), s. 8 ;  a n d  ju r is d ic t io n  over such_ a  
contract is  conferred on C oun ty  Courts having  
A d m ira lty  ju r is d ic t io n  by the C ounty Courts  
A d m ira lty  J u r is d ic tio n  Act 1868 (31 Sf 32 Viet, 
c. 71), 8. 3, sub-sect. 2.

A  c la im  f o r  damages f o r  w ro n g fu l d ism issa l is  
w ith in  the cognizance o f  a  cou rt h a v in g  o r ig in a l 
A d m ira lty  ju r is d ic t io n ,  and , semble, o f a  C ounty  
C ourt hav ing  A d m ira l ty  ju r is d ic t io n  by statute. 

Quaere, W hether a c la im  fo r  damages f o r  w ro n g fu l 
detention o f  personal chattels on board a  sh ip  is  
w ith in  the ju r is d ic t io n  o f  a  C ou rt o f  A d m ira lty .

T h is  was an appeal fro m  a decis ion o f th e  C o u n ty  
C o u rt o f D u rh a m , ho lden a t S unde rland , on th e  
2 0 th  o f  A p r i l  1877, b y  w h ic h  th e  lea rned  ju d g e  o f 
th a t c o u rt had refused  to  hear a s u it  on th e  g ro u n d  
o f  w a n t o f  ju r is d ic t io n .

T he  cause was in s t itu te d  on b e h a lf o f T hom  as 
G illson , m a rin e r, on  th e  17 th  Jan . 1878, aga inst 
th e  fis h in g  sm ack Blessing, and George S. 
G u ls ton , h e r ow ner, “  fo r  wages and  w ro n g fu l 
d e ten tion , and  c a rry in g  o f  ce rta in  goods,”  and a 
w a rra n t of a rre s t issued on th e  31st Jan. 1877. 
The  p a rtic u la rs  o f the  p la in t if f ’ s casp, so fa r  as 
th e y  were m a te r ia l, were as fo llow s :

1. On or about Oct. 4,1876, the fishing smack Blessing 
being in the port of Sunderland, her owner, the above- 
named defendant George S. Gulston, hired the plaintiff 
Thomas Gillson to serve as master on board the Baid 
fishing smack, the said plaintiff to be subject to and obey 
the reasonable and proper rules of the said defendant on 
the terms following, that is to say :

(a) The said agreement to be in force from the day of 
the date thereof up to Easter-day in tbs present

(b) The plaintiff’swages or remuneration to bell-64ths
of the invoice price at which all the large fiBh sold, 
and also hiB share of the smaller fish divisible 
amongst the crew (in the fishing trade known as 
stock o’bate), and in addition to the said wages 
to have and be provided with food and provisions 
during the said term. , .

(c) The plaintiff to pay for one-fifth of the provisions 
supplied for the use of the crew on board the said 
fishing smaok.

i .  The plaintiff did all things, and was always ready 
and willing to do all things, necessary on his part to entitle 
him to have the said agreement in all respects performed 
by the defendant. Yet, during the continuation of the 
said agreement, the defendant wrongfully removed and 
discharged the plaintiff therefrom, and from the said 
fishing smack, and refused to allow him board, lodgings, 
and provisions, according to the said agreement, in andon 
board the said fishing smack.

5. The defendant detained on board the said fishing 
smack, and refused to deliver up, the clothing of the 
plaintiff mentioned in the schedule to these particulars ;
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a ad the plaintiff claims as due t.o him the amounts set 
forth in the said schedule.

The Schedule referred to.
£ . s. d.

Damages for wages from 8th Jan., when "I
plaintiff was wrongfully discharged, to (  01 n o 
1st April 1877, twelve weeks at ¿£2 per l 
week ....................................................... )

Net hoard and lodgingB after deducting")
one-fifth of plaintiff’s proportion of f g q q 
victualling during the same period, at f  
10s. per week...............................................J

Share of stock o’bate, at 15s. per week ... 9 0 0
Value of clothing detained on board ..........  2 14 0

41 14 0
W h e n  th e  cause came on fo r  h e a rin g , an 

o b jec tion  was taken  to  th e  ju r is d ic t io n , and the  
learned  ju d g e  decided th a t  he had no ju r is d ic t io n  
and d ism issed th e  su it. T he  ju d g e ’s notes, on 
w h ic h  th e  appeal was heard, were as fo llo w s :

Mr. R. objects that it  is not a suit of wages, that it 
s more in the nature of a partnership. Mr. H . referred 

to 36 & 37 Viet. c. 85, s. 8, Agreement put in not exe
cuted as provided by that section.

I  hold, on Mr. R .’s objection, that this is not a suit 
for wages, or within the jurisdiction of the Court of 
Admiralty at all, i t  is not within the jurisdiction of the 
County Court as a wages suit. I  suggested that Mr. 
H . should ascertain whether the Court of Admiralty 
ever entertained a suit under such an agreement as a 
wages suit, and, if he found it  had, he might apply to me 
again.

M ’ C lym on t, fo r  th e  p la in t if f ,  on th e  30bh Jan. 
ob ta ined  a ru le  n is i  to  set aside th is  decision, 
and on 5 th  Feb. 1878 the  ru le  came on fo r  a rg u 
m ent.

M ’ O lym on t fo r th e  appellant.— T he re  is  ju r is d ic 
tio n  fo r  a ju d g e  o f a C o u n ty  C o u rt h a v in g  A d m ira lty  
ju r is d ic t io n  to  e n te rta in  a s u it o f th is  d e sc rip tio n  : 
sect. 8 C ouDty C ou rts  A d m ira l ty  J u r is d ic tio n  A c t  
1868 (31 &  32 V ie t .  c. 71). The  agreem ent is  a 
con tra c t o f wages. T h is  species o f agreem ent is 
spec ia lly  countenanced b y  sect. 8 o f th e  M erchan t 
S h ip p in g  A c t  A m e n d m e n t A c t  1873 (36 &  37 
V ie t .  c. 85). [S ir  R . Phillimobe.— Is  th e  agree
m e n t in  w r i t in g ? ]  Y es, b u t we have fa ile d  to  
o b ta in  i t ;  th e  o r ig in a l is in  th e  possession o f  the  
defendant, and he has n o t g iven  i t  up , th o u g h  he 
has had no tice  to  do so. B u t  even i f  i t  was n o t 
executed in  accordance w ith  th e  s ta tu te , i t  is never
the less a b in d in g  agreem ent fo r  the  p a ym e n t o f a 
share o f th e  p ro fits  o f th e  f is h in g  adven tu re  as 
wages. [S i r  R . Phillimobe.— The learned judge  
does n o t say he had no ju r is d ic t io n  to  e n te rta in  
th e  s u it  i f  i t  was a wages su it, b u t  th a t  u n d e r the 
c ircum stances i t  was n o t a wages s u it, and th a t 
th e re fo re  he had no ju r is d ic t io n . ]  T h is  m ethod  o f 
paym en t o f wages in  th e  f is h in g  trade  has been 
recognised as a p o rt io n  o f th e  genera l m a r it im e  
la w  lo n g  a n te r io r to  th e  M e rc h a n t S h ip p in g  A c ts : 
(The  F rederick , 5 Ch. R ob. 8.) I t  is  su ffic ie n t i f  I  
show th a t th is  is, speak ing  genera lly , a wages 
s u it. I  am  n o t bound to  show th a t each ite m  of 
th e  c la im  comes u n d e r th a t  d e fin it io n . T h a t is  a 
m a tte r  fo r  th e  considera tion  o f the  C o u n ty  C o u rt.

C larkson .— I  a d m it th a t  an agreem ent to  take  
a share o f th e  p ro fits  o f a fis h in g  adven tu re  is  an 
agreem ent in  th e  n a tu re  o f a co n tra c t o f wages, 
and th a t  th e  C o u n ty  C o u rt ju d g e  has ju r is d ic t io n  
in  such a case; b u t th e  case is  n o t con fined  to  
th a t ;  th e re  is  a c la im  fo r  damages fo r w ro n g fu l 
d ism issa l. I t  has heen he ld  th a t th is  c o u rt 
has ju r is d ic t io n  to  e n te rta in  such a c la im , b n t  th a t  
is  a consequence o f i ts  o r ig in a l ju r is d ic t io n :

The Great Eastern, L. Rep, 1 A. & E. 384; 17 L. T .
Rep. N. S. 228;

The Northumbria, (a)
B u t th e  A d m ira lty  ju r is d ic t io n  o f th e  C o u n ty  
C ou rts  is  the  crea tu re  of th e  s ta tu te , and th e re fo re  
lim ite d  b y  the  s ta tu te ; and the re  is  n o th in g  in  
sect. 3, sub-sect. 2 o f  the  C o u n ty  C o u rts  A d m ira l ty  
J u r is d ic tio n  A c t  1868 (31 &  32 V ie t.  c. 71) to  g ive  
such ju r is d ic t io n  as th is , in  a case o f damages 
fo r  w ro n g fu l d ism issal. T he  o th e r ite m  o f the  
c la im  is  c le a rly  beyond th e  ju r is d ic t io n  o f the  
C o u n ty  C o u rt. T h is  co u rt has neve r exorcised a 
ju r is d ic t io n  to  es tim a te  damages in  an ac tion  o f 
detinue.

M ’ C lym on t in  re p ly .— O u r c la im  fo r  w ro n g fu l 
d ism issa l is a c la im  fo r  wages u n d e r th e  con tra c t, 
w h ich  w e have n o t been a llow ed to  com plete, and 
the re fo re  is a c la im  p ro p e rly  inc luded  in  a c la im  
fo r  wages. A s  to  the  la s t ite m  o f th e  c la im , th e  
C o u rt o f A d m ira lty  has exercised ju r is d ic t io n  in  
cases o f personal in ju r y  (The  Ruckers, 4 Ch. Rob. 
73 ); and  in  a recen t case th e  p e tit io n  alleges the 
w ro n g fu l de ten tio n  o f  clo thes and  o the r cha tte ls  
o f th e  p la in t if f ’s on board  th e  sh ip  (The Roebuck, 
2 A sp . M ar. L .  C. 387; 31 L .  T . Rep. N . S. 
274). T h a t p lead ing  was n o t ob jected to , and the  
c o u rt made a genera l decree w h ich  shows th a t 
such a c la im  m ay be made in  a C o u rt o f A d 
m ira lty .  [S ir  R . Phillimobe.— S upposing  th a t 
th e  H ig h  C o u rt o f A d m ira lty  had such a ju r is d ic 
t io n , how  do y o u  show i t  to  be conferred on the 
C o u n ty  C o u rt? ] Sect. 2 sub-sect. 1, o f the  C oun ty  
C ourts  A d m ira lty  J u r is d ic tio n  A m e n d m e n t A c t  
1869 (32 &  33 V ie t .  c. 51) g ives a C o u n ty  C ou rt 
ju r is d ic t io n  ove r “  any c la im  in  to r t  in  respect 
o f any goods ca rried  in  any sh ip ,”  b u t I  do n o t con
s ider i t  necessary to  press th a t p a r t  o f the  cla im .

S ir  R . Phillimobe.— I  g ive  no decision as to  
w h e th e r th e  c o u rt can e n te rta in  a c la im  fo r  the 
w ro n g fu l d e te n tio n  o f cha tte ls , b u t  I  sha ll re m it 
th is  case to  th e  ju d g e  o f th e  c o u rt be low , w ith  an 
in t im a tio n  th a t th e  C o u n ty  C o u rt has ju r is d ic t io n  
over th e  m a in  p o rt io n  o f th is  c la im . T h a t i t  
is  a question  of wages, on th e  a u th o rit ie s  cited, 
the re  can be no doubt. I t  appears to  m e a m a tte r 
o f  re g re t th a t  th e  learned ju d g e  was n o t p ro p e rly  
in fo rm e d  o f th e  cases b y  those w ho a rgued  the 
m a tte r  before  h im . I  re m it to  h im  to  re - t ry  the 
case. T he  appe llan ts  are e n tit le d  to  have th e ir  
costs below  and o f th e  appeal.

S o lic ito rs  fo r  p la in t if f ,  B e lfrage  and  M id d le to n , 
agents fo r Holm es  and B rew is .

S o lic ito rs  fo r  defendants, T u jfn e ll and Southgate, 
agents fo r  D ixo n . ______

Feb. 22, 23, and  25, 1878.
The Pbinceton.

C o llis io n — D ra g g in g — D u ty  o f  p ilo t— R ive r Mersey
— Com pulsory p ilo tage— The Mersey D ock Acts
C onso lida tion  A c t 1858(21 $*22 Viet. c. xcii.)< ss'

(a) The Northumbria  was an action brought in 1876 
a master mariner to recover the balance of his wages a  ̂
disbursements, and damages for wrongful <A]nli[ ’’!V0 
The plaintiff was engaged for a voyage from England 
South American ports and back, which would have las 
about six months. The action was in  rem. The pi*_ 
tiff was discharged about a fortnight after the eos»? _ 
ment, and when the vessel put baok into a port ot a 
tress. The defence was drunkenness. The Court to“ 
forthe plaintiff that he had not been guilty of drun . 
ness, and gave him damages for the wrongful m®®.1« ue 
to the amount of the wages he would have earned i 
had completed his yoyage.—E d .
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Adm.] The Peinceton. [Adm.

128, 138— M erchant S h ip p in g  A c t 1854 (17 Sr 18 
Viet. c. 104), ss. 353, 362— Costs.

Where a vessel under the charge o f a  p ilo t is  at 
anchor and  drags , i t  is  the d u ty  o f  the p i lo t  to 
in fo rm  h im se lf o f  the cond ition  o f  a ffa irs , before 
ta k in q  steps to avo id  damage a ris in g  f ro m  it ,  and  
not to w a it  t i l l  someone reports i t  to h im .

Where a vessel com ing f r o m  sea in to  the r iv e r  
Mersey w ith  a p ilo t on hoard is  prevented f ro m  
docking, in  consequence o f  the violence o f  the 
w in d , o r w a n t o f  water, and anchors, hut is  to he 
docked as soon as circumstances p e rm it, the em
p loym en t o f  a  p i lo t  is , under the Mersey Docks 
Acts C onso lida tion  A c t, compulsory.

The A d m ira lty  D iv is io n  w i l l  adhere to the practice  
o f  the I l ig h  C ourt o f  A d m ira lty  as to costs in  
cases o f  compulsory p ilo tage.

T h is  was an a c tio n  b ro u g h t b y  th e  owners o f  the  
D u tc h  ba rque  Twee Zusters  aga ins t the  A m e rica n  
sh ip  P rince ton , to  recover fo r th e  damages sus
ta ined  b y  the fo rm e r vessel in  tw o  co llis ions 
w h ich  happened between th e  vessels w h ils t  a t 
anchor in  the  r iv e r  M ersey on th e  25 th  Jan . 1878. 
T he  P rince ton  coun te r-c la im ed  fo r  the  damage 
susta ined b y  h e r in  the  same co llis io n . T he  Twee 
Zusters was a barque o f 375 tons reg is te r, and had 
p n t in to  L iv e rp o o l as a p o rt o f refuge. I n  conse
quence o f the badness o f th e  w eather on he r 
a rr iv a l she had  been unable to  ge t a p ilo t,  and 
had  come in , and to  anchor, w ith o u t one. The  
P rin ce to n  was a sh ip  o f 1349 tons re g is te r, laden 
w ith  a cargo o f co tton , and had come in to  h a rb o u r 
in  charge of a p ilo t,  who, a t th e  t im e  o f th e  c o ll i
s ion, was s t i l l  on board.

W h e n  the  vessels w ere anchored in  th e  f i r s t  in 
stance each gave the  o th e r a clear b e rth .

A t  4 a.m ., s h o rtly  a fte r w h ic h  tim e  th e  f ir s t  
co llis io n  happened, th e  tid e  was ebb, ru n n in g  
about 2 |  kn o ts , and  the  w in d  b lo w in g  a gale fro m  
about N .N .W . aga inst the  tid e . T he  Twee Zusters 
had tw o  anchors dow n w ith  45 fa thom s o f  cha in  on 
one, and 69 fa thom s on th e  o ther. T he  P rince ton  
had one anchor down w ith  70 fa thom s of chain. 
B o th  vessels were r id in g  to  th e  t id e  w ith  th e ir  
heads up  th e  r iv e r .

U n d e r these c ircum stances each vessel alleged 
th e  o th e r to  have d ragged, in  consequence o f 
w h ich  the  c o llis io n  happened. T he  jib b o o m  and 
p o rt cathead o f th e  Twee Zusters co m ing  in to  
con tac t w ith  th e  sta rboard  m izen  chains o f the  
P rince ton . B efore  th e  co llis io n  the  Twee Zusters  
had paid o u t cable and p o rte d  he r helm . A f te r  the 
co llis io n  th e  Twee Zusters  d ropped  clear to  the  
n o rth w a rd  o f the  P rince ton. O n the  fo llo w in g  
flood  t id e  the  vessels sw ung  c lear o f one ano ther, 
b u t on the  succeeding ebb, about 6 p .m ., th e y  
aga in  came in to  co llis io n , in  m uch  th e  same posi
tions  as before, and rem ained in  co llis io n  fo r  a 
considerable tim e , d o in g  considerable dam age; 
and u lt im a te ly  the  Twee Zusters  pa rted  fro m  her 
anchors. T he  P rince ton  s lipped  he r cable before 
g o in g  in to  dock, and when he r anchor was w eighed 
i t  was found  to  be fo u l, the  cable be ing  ro u n d  the 
stock. The  p ilo t  o f th e  P rince ton  p roved  th a t he 
was engaged to  take  th e  vessel fro m  sea in to  
dock, and th a t she w o u ld  have gone in to  dock as 
soon as th e  w eather p e rm itte d .

Each vessel a lleged th e  w a n t o f a p ro p e r lo o k 
ou t on board th e  o th e r, and an in su ffic ie n cy  o f 
g ro u n d  tack le , and negligence. The P rince ton

ra ised in  a d d itio n  th e  defence o f  com pu lso ry  
p ilo tage.

I t  was p roved  th a t th e  p ilo t  o f  th e  P rince ton  
had been pa id  th e  p rope r p ilo tage  ra te  fro m  sea 
to  the  docks, and also th e  sum  o f 10s., be ing  a t 
th e  ra te  of 5s. p e r d iem  fo r  tw o  days d u r in g  w h ich  
th e  P rince ton  lay  in  th e  r iv e r.

B u tt,  Q.C. (w ith  h im  M yhurgh ) fo r p la in tif fs , 
owners o f th e  Twee Zusters.— I t  was neg ligence on 
th e  p a rt o f the  P rince ton  to  l ie  a t s ing le  anchor 
in  such w eather. I t  is p roved th a t  th e  anchor 
was fo u l w hen weighed, and the re fo re  i t  m u s t have 
been fo u l before the  cable was s lip p e d ; the re fo re  
i t  w o u ld  n o t h o ld  so w e ll as i f  clear, consequently  
th e  P rince ton  d ragged and occasioned th e  co llis ion . 
She was also o u t o f the  c o n tro l o f he r h e lm ; 
had she been p ro p e rly  under co n tro l she cou ld  have 
avoided th e  co llis ion . T he  question of com pu lso ry  
p ilo tage  does n o t arise. She had no p rope r lo o k 
o u t;  had she had a p ro p e r lo o k -o u t she w o u ld  
have been seen to  have been approach ing  th e  Twee 
Zusters, and the  fa c t w o u ld  have been reported. I t  
was n o t repo rted , and th a t  has been he ld  to  be 
c o n tr ib u to ry  neg ligence on the  p a r t  o f th e  crew .

M ilw a rd ,  Q.C. (w ith  h im  C la rkson).— W e never 
dragged a t a ll,  and the re fo re  o u r anchor was 
su ffic ien t to  ho ld  us. W hen  w eighed the  cha in  
was o n ly  under th e  stock, and th a t  w ou ld  m ake 
no  d iffe rence  in  th e  h o ld in g  pow er o f th e  anchor, 
even i f  i t  was in  th a t  c o n d itio n  a t th e  t im e  o f  the  
co llis ion .

M yhu rg h  in  rep ly .
Feh. 25.— S ir  R . Phillimobe.— T h is  is  a case o f 

co llis ion  between tw o  vessels a t anchor in  th e  r iv e r  
M ersey, e ith e r to  th e  n o rth w a rd  o f E g re m o n t 
P e rry  o r  abreast o f th e  B ra m loy  M oore  D ock. The 
vessels w h ich  came in to  co llis io n  were th e  Twee 
Zusters, a D u tc h  vessel o f  375 tons re g is te r, and 
heav ily  laden, and w h ich  had come to  anchor in  a 
p ro p e r b e rth  to  th e  w e s tw a rd  o f m id -r iv e r  on th e  
23 rd  Jan. in  th is  year, and had, before th e  co llis ion , 
dropped bo th  he r anchors th e  s ta rboard  one w ith  
fo r ty - f iv e  fa thom s o f cha in  and th e  p o rt one w ith  
s ix ty  fa thom s. T he  o th e r vessel was ih e  P rince ton , 
an A m erican  sh ip  o f no less th a n  1349 tons reg is te r, 
laden w ith  a cargo o f co tton . She had come to  
anchor in  a p roper b e rth  abreast o f th e  B ra m le y  
M oore D ock , w ith  he rs ta rb oa rd  anchor and seventy 
fa thom s o f  chain. T he  Twee Zusters  had anchored 
tw e n ty -fo u r  hou rs  before th e  P rince ton. I t  is 
adm itte d , and also p roved  by  th e  evidence, th a t in  
com ing  to  anchor tb e  P rince ton  d id  n o t g ive  the  
Twee Zusters  a fo u l b e rth , the re  be ing  a cable’s 
le n g th  d istance between them  ; b u t, nevertheless, 
tw o  co llis ions to o k  place. I t  is also a d m itte d  th a t, 
w h icheve r is  responsib le  fo r  th e  f ir s t  co llis io n  
is responsib le  also fo r  th e  second, because 
th e  fo u lin g  of th e  b e rth  w h ich  caused the  
f ir s t  co llis ion  was th e  cause o f th e  second also. I n  
th e  f i r s t  th e  jib b o o m  o f the  Twee Zusters  came in to  
con tac t w ith  th e  sta rboard  side o f th e  P rince ton, 
and on th e  evidence i t  is  p la in  th a t  th e  co llis io n  
m us t have been occasioned b y  one o f the  tw o  
vessels d ra g g in g  he r anchor on th e  t id e , th e  w in d  
a t the  t im e  b lo w in g  in  an opposite  d ire c tio n  to  the  
tid e . T he  question  w h ich  th e  co u rt has discussed 
w ith  the  E ld e r  B re th re n  o f the  T r in i t y  H ouse is, 
w h ich  o f th e  tw o  vessels dragged ? A f te r  a ca re fu l 
considera tion o f  th e  evidence, w h ich  is co n tra d ic 
to ry , we th in k  th a t, on th e  w ho le , i t  establishes 
th a t  the  Twee Zusters  rem ained a t he r anchor, and
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Adm.] T h e  P r in c eto n . [ A d m .

th e  P rince ton  d rove  upon her. W e  are c le a rly  o f 
op in io n  th a t th e  p ilo t  in  charge o u g h t to  have le t 
go th e  second anchor, as th a t  was a p recau tion  
w h ic h  th e  sta te  of th e  w ea ther im p e ra tiv e ly  
demanded. W e  th in k  th a t th e  co llis io n  was caused 
b y  th e  d ra g g in g  o f th e  anchor o f th e  P rince ton, 
to  p re ve n t w h ich  p ro p e r measures, such as s e tt in g  
h e r s taysa il, were n o t taken . I  p ronounce  the 
P rince ton  alone to  blame.

B u tt,  Q.C. th e n  contended th a t  th e  p ilo t  was 
no t responsib le  fo r  the  co llis ion . T here  o u g h t to  
have been a p ro p e r look -o u t, and the re  was no t, o r i f  
th e re  was a lo o k -o u t heneg lected  h is d u ty ;  he o u g h t 
to  have g iven  no tice  to  th e  p ilo t  o r  person in  charge 
o f the  sh ip  when th e  vessels were a p p ro a ch in g  one 
a n o th e r ; he m u s t e ith e r have seen th a t th e y  were 
approach ing  and neg lected to  re p o r t i t ,  o r he d id  
n o t see i t  and o u g h t to  have done so. I t  was also 
neg ligence  on th e  p a rt o f th e  sh ip ’s officers to  
leave h e r in  an unm anageable cond ition .

M ilw a rd ,  Q.C. was n o t ca lled on.
S ir  R . Phillimore.— T he T r in i t y  M as te rs  are of 

op in ion , and I  e n tire ly  agree w ith  th e m , th a t  the  
i lo t  h im s e lf o u g h t to  have seen th e  state of a ffa irs .
the re fo re  decree th a t th e  p ilo t  alone is  to  b lam e 

fo r  th is  co llis ion .
T he  question  w h e th e r u n d e r th e  c ircum stances 

th e  em p loym en t o f th e  p ilo t  on board th e  
P rince ton  was such as to  exem pt the  ow ners from  
l ia b i l i t y  was th e n  argued. The s ta tu tes  and 
sections on w h ich  the  a rgum en ts  were based were 
th e  fo llo w in g  :

The  L iv e rp o o l P ilo t  A c t  (5 Geo. 4, c. Ix x iii.) .
Seot. 32. Every pilot so to be licensed as aforesaid, 

who shall pilot or conduct any ship or vessel into the 
said port of Liverpool, is hereby required to take care 
(if need be) to cause such ship or vessel to be properly 
moored at anchor in the river Mersey, and afterwards to 
conduct such ship or vessel into one of the wet docks 
within the said port, without being paid any other rate 
or price than is hereby directed to be taken for the 
piloting or conducting such ship or vessel into the said 
port of Liverpool; but in case such attendance shall be 
required during such ship or vessel being at anchor in 
the river Mersey and before she is docked, five shillings 
per day shall be paid, provided, &o.

Sect. 34. I f  the owner, master, or commander of any 
ship or vessel shall require the attendance of a pilot, 
licensed as aforesaid, on board any ship or vessel during 
her riding at anchor, or being at Hoylake, or in the 
river Mersey, such pilot shall attend such ship or vessel, 
and be paid for every day he shall so attend five shillings 
and no more : provided always, that in case such pilot 
shall not be employed the whole day, but be dismissed 
in less time than a day, such pilot shall be paid five 
shillings for his attendance: provided also that the 
pilot, so to be licensed as aforesaid, who shall have the 
charge of any ship or vessel, shall be paid for every day 
of his attendance whilst in the river, except the day of 
going to sea with such ships or vessels as shall be out
ward bound, and the day of returning from sea and the 
day of docking for such as shall be inward bound.

T he  M erch a n t S h ip p in g  A c t  1854 (17 &  18 
V ie t .  c. 104).

Sect. 353. Subject to any alteration to be made by any 
ilotage authority in pursuance of the power herein- 
efore in that behalf given, the employment of pilots 

shall continue to be compulsory in all districts in which 
the same was by law compnlsory immediately before the 
time when this Act comes into operation, and all 
exemptions from compnlsory pilotage then existing 
within such districts shall also continue in force, &c.

Sect. 362. An unqualified pilot may, within the pilot
age district, without subjecting himself or his employer 
to any penalty, take charge of a ship as pilot under the 
following circumstances (that is to say) . . . For the 
purpose of changing the moorings of any ship in port, or 
of taking her into or out of any dock, in  cases where

| such act can be done by an unqualified pilot without 
infringing the regulations of the port, or any orders 
which the harbour master is legally empowered to give.

Sect. 388. No owner or master of any ship shall be 
answerable to  any person whatever fo r any loss or damage 
occasioned by the fa u lt or incapacity of any qualified 
p ilo t acting in charge of such ship w ith in  any d is tric t 
where the employment of such p ilo t is compulsory by 
law.

T he  M ersey D ock A c ts  C onso lida tion  A c t  1858 
(21 &  22 V ie t .  c. x c ii.)  s. 6, repeals (in te r  a lia )  the 
sections o f the  L iv e rp o o l P ilo t  A c t  set o u t above.

Sect. 123 enacts a pena lty  o f ‘201. fo r  unlicensed 
persons p ilo t in g  vessels in  o r o u t o f the p o rt o f 
L ive rp o o l.

Sect. 128, The pilot in charge of any inward-bound 
vessel shall cause the same (if need be) to be properly 
moored at anchor in the river Mersey, and shall pilot the 
same into some one of the wet docks within the port of 
Liverpool, whether belonging to the board or not, without 
making any additional charge for so doing, unless his 
attendance shall be required on board Buch vessel while at 
anchor in the river Mersey and before going into dock, 
in which case he shall be entitled to receive five shillings 
per day for such attendance.

Sect. 129 enacts a p e n a lty  o f 51. on m asters of 
inw a rd -bound  vessels o m itt in g  to  f ly  a s igna l fo r  a 
p ilo t  on com ing  w ith in  th e  p ilo t s ta tions, and not 
g iv in g  reasonable assistance to  a p ilo t  to  come on 
board.

Section 130 enacts th a t m asters o f vessels o ther 
than  coasting  vessels in  b a lla s t o r  under 100 tons 
b u rth e n  re fu s in g  to  accept th e  services o f a p ilo t 
w hen offered sha ll pay fu l l  p ilo tage  ra tes to  such 
p ilo t.

Sect. 133 g ives pow er to  th e  board to  f ix  p ilo tage  
rates fo r  inw a rd -bound  vessels w ith in  certa in  
lim its .

Sect. 138. I f  the master of any vessel shall require the 
attendance of a pilot on board any vessel during b® 
riding at anchor, or being at Hoylake or in the rive 
Mersey, the pilot so employed shall be paid for every day 
or portion of a day ho shall so attend the sum of five 
shillings, and no more, provided that the pilot who sha 
have the charge of any vessel shall be paid for every da 
of his attendance whilst in the river; but no such ebarg 
shall be made for the day on which such vessel, being 
outward bound, Bhallleave the river Mersey to commence 
her voyage, or being inward bound, shall enter the rive 
Mersey. i

Sect. 139. In  case the master of any veasel being on 
ward bound . . . .  shall prooeed to sea and shall rein 
to take on board or to employ a pilot, he shall pay to t 
pilot who shall first offer himself to pilot the same, 1 
lu ll pilotage rate that would have been payable fo r su 
vessel if the pilot had actually piloted the same into 
out, as the case may be, of the said port of Liverpo > 
together with all expenses incurred in recovering 1 
same.

Bye-law s fo r  th e  lice n s in g  and  gove rnm en t 
th e  p ilo ts  under the  ju r is d ic t io n  o f th e  Liverpoo 
P ilo ta g e  C om m ittee  approved b y  O rde r in  Oounc 
June  2 4 th  1856. ;g

5. Duties of ind ividual pilots.—Every p ilo t 0Ii ; ge, 
a rriva l from sea, either in  charge of a vessel or other ^  
shall give notice thereof to the master of the boa 0 
which he belongs as soon as possible, and shall not l 
his vessel u n til she is safely anchored in  the river, “ or 
leave her w ithout a w ritten permission from the 
mander, or on being relieved by a p ilo t of equal cias 
order of one of the masters of the boat, &c. ^

B u tt  Q C. and M yb u rg h  fo r p la in tif fs , owners o 
the  Twee Zusters.— P ilo tage  is n o t in  th is  case co 
pu lso ry . A d m it t in g  i t  to  be so in  th e  Mer® 
genera lly , th a t  is th a t, w ith  c e rta in  except; 
n o t a ffec ting  th is  case, vessels in w a rd  bound » ^ 
th e  p o rt o f L iv e rp o o l are bound  to  employ 
licensed p ilo t , th e  com puls ion on ly  lasts  t i l l  the} a
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m oored, and  rev ives w hen th e y  are m o v in g  fro m  
th e ir  m oo rings  in to  dock. The  M ersey D ocks 
C onso lida tion  A c t,  (21 &  22 Y ic t .  c. xc ii.), s. 6, 
repeals th e  p rev ious P ilo ta g e  A c t,  b u t as th a t A c t  
(5 Geo. 4, c. Ix x iii. )  was in  force when the  M erch a n t 
S h ip p in g  A c t  1854 (17 &  18 V ie t .  c. 104) was 
passed, th e  exem ptions fro m  com pu lso ry  p ilo tage  
w h ils t  a vessel is  ly in g  in  the  r iv e r, con ta ined  in  
sects. 32 and 34 o f the  fo rm e r A c t  are p reserved by 
sect. 353 o f the la t te r  A c t,  and the re  is n o th in g  
since to  l im it  them . Sect. 128 o f the  M ersey D ocks 
C onso lida tion  A c t  1858 (21 &  22 V ie t .  c. x c ii.)  is  
a lm ost iden tica l w ith  the  section o f th e  fo rm e r 
P ilo t A c t  re fe rred  to, and b y  i t  th e  d u ty  o f  the 
p ilo t  is defined to  be, “  to  cause the  vessel to  be 
p ro p e r ly  m oored at anchor in  the  r iv e r  M ersey.”  
The  p ilo t  here had fu lf i l le d  th a t d u ty  ; then  comes 
an em p loym en t v o lu n ta ry  on the  p a rt o f the m aste r 
o f the sh ip , b u t w h ich  th e  p ilo t  is  bound to  accept, 
and fo r  w h ich  he receives 5s. a day, w h ich  the 
p ilo t has done; th e  fa c t o f  the  paym en t be ing  
made shows th a t the  em p loym en t was w ith in  the 
v o lu n ta ry  p o rt io n  o f the clause ; i f  the  service were 
one con tinuous com pu lso ry  service fro m  sea to  
dock, th e  o rd in a ry  ra te  o f paym en t fo r  th a t 
service w ou ld  alone have been made, no m a tte r 
how lo n g  i t  took  to  pe rfo rm . The A n n a p o lis  
(Lush . 295, 4 L . T . Rep. N . S. 417; 1 M ar. L a w  
Cas. 0 .  S. 69) is not in  p o in t;  th e  p ilo ta g e  was 
com pu lso ry  the re  because the  vessel was again 
en route  f ro m  he r anchorage to  the dock, fo r  w h ich  
service th e  p ilo ta g e  is com pulsory; besides th e re  the 
antecedent delay in  th e  r iv e r  had been necessary; 
no such necessity is shown here. Sect. 128 o f  the  
M ersey Docks C onso lida tion  A c t 1858 (21 &  22 
V ie t.  c. 92) shows th a t  p ilo ta g e  is com pu lso ry  in  
the f ir s t  and la s t stages o f com ing  fro m  sea to  
dock, b u t n o t in  th e  second ; i f  the re  could be any 
d o u b t about the  m ean ing  o f th e  s ta tu te , i t  is p u t 
an end to  by  a fo rm e r decision o f th e  c o u rt ( The 
W oburn  Castle 3 M ar. L a w  Gas. 0 .  S. 240 ; 20 L .  T . 
Rep. N . S. 621). Sect. 138 o f the  M ersey D ock C on
so lida tion  A c t  1858 (21 &  22 V ie t .  c. x c ii.)  shows the 
period w ith in  w h ich  the  v o lu n ta ry  service lasts, 
and th e  co llis io n  happened w h ils t th e  P rinceton  
was w ith in  th a t period. The  ju d g m e n t o f  the 
J u d ic ia l C om m ittee  o f th e  P r iv y  C ounc il in  the  
case c f  The C ity  o f Cambridge  (L . Rep, 5 P . C. 
451 ; 30 L .  T . Rep. N . S. 439) supports  th is  v iew , 
as i t  on ly  shows th a t  where a vessel ou tw ard  
bound  is h indered  by th e  w ea ther fro m  a t once 
proceed ing  to  sea, the  em p loym en t of the  p ilo t  re 
m ains com pu lso ry  d u r in g  he r unavoidable de ten 
tio n , as i t  is th e  in te n tio n  to  proceed as soon as 
p o ss ib le ; and in  th a t  case he is  e n tit le d  to  e x tra  
rem u n e ra tio n  under a d iffe re n t section o f the  A c t 
(sect. 139 M ersey D ocks C onso lida tion  A c t  1858). 
B u t i t  does no t a pp ly  to  sh ips in w a rd  bound w h ich  
m ig h t rem a in  fo r a m o n th  before p roceeding in to  
dock, o r  never go the re  a t a ll. [S ir  R . P h ill im o r e  
— I t  w ou ld  extend  the  exem ption  o f  sh ipowners 
fro m  l ia b i l i t y  to  a v e ry  g rea t e x te n t indeed, 
i f  th e y  are n o t to  be liab le  a t a ll w h ils t  a 
p ilo t  is in  board th e ir  vessel ly in g  a t anchor in  
the  r iv e r ,  no m a tte r  how  lo n g .] T h a t cou ld  n o t be 
the  in te n tio n  o f the  L e g is la tu re , and th e  tendency 
o f th e  cou rts  has been to  in te rp re t th e  s ta tu tes re 
lie v in g  th e  sh ipow ner o f l ia b i l i t y  s tr ic t ly .  The  
p ilo t  was n o t bound  to  stay on board unless re 
q u ired  to  do so by the  m aster, and the re fo re  he 
Was n o t co m p u lso rily  employed.

M ilw a rd ,  Q .C. and C larkson .— T he  case o f

keep in g  a p ilo t  on board fo r a m on th  a t 5s. a day 
is  to ta lly  d is t in c t  fro m  th is  case. H e re  the  p ilo t  
was engaged to  take  the  sh ip  fro m  sea in to  dock, 
and he was bound to  com ple te  the  s e rv ic e ; he 
cou ld  n o t dock w hen he came in , as th e  w a te r was 
too low , b u t he was to  dock th e  n e x t tid e  ; then  he 
was p reven ted  by th e  vio lence o f th e  w eather, bub 
the re  was a co n tin u in g  in te n tio n  to  dock as soon as 
possible ; u n d e r these c ircum stances be cou ld  n o t 
loave th e  sh ip , and i t  was n o t necessary fo r the  
capta in  to  re q u ire  h im  to  rem a in  on board. T he  
fa c t o f rece iv ing  5s. a day fo r  th e  tw o  days he was 
detained in  the  r iv e r  b y  th e  w ea ther does n o t 
m a t te r ; i f  he received i t  and was n o t e n tit le d  to  i t  
th a t cannot a lte r  th e  law , b u t  in  th is  case he was 
e n tit le d  to  i t ,  th o u g h  em ployed co m p u lso rily . 
The C ity  o f  C am bridge  (u b i sup.) is  d ire c t ly  in  
p o in t ; i t  shows th a t w here the  in te n tio n  to  proceed 
continues the p ilo tage  is com pu lso ry . The W oburn  
Abbey (u b i sup.) was the  case o f a sh ip  ly in g  in  
the r iv e r  w ith o u t any in te n tio n  o f proceeding in to  
dock im m e d ia te ly . T h is  sh ip  was re a lly  n a v ig a 
t in g ,  he r a n ch o rin g  was a step in  he r jo u rn e y  to  
dock, and she was d o in g  so in  a d is t r ic t  in  w h ich  
p ilo tage  was com p u lso ry  by  law , and she had 
taken  on board a p i lo t  on com pu ls ion  o f law , aud 
the re fo re  h e r owners are exem pt fro m  l ia b i l i t y  fo r  
th e  re s u lt o f his neg ligence :

General Steam Navigation Company v. B ritish  and
Colonial Steam Navigation Company, 19 L. T .
Rep. N. S. 357 ; 20 L. T. Rep. N. S. 581; L. Rep.
3 Ex. 330; L . Rep. 4 Ex. 238 ; 3 Mar. Law Cas.
O. S. 168, 237.

M yb u rg h  in  re p ly .— T he re  are th ree  stages recog
nised in  the  case o f vessels com ing  fro m  sea in to  
dock, and r ig h t ly ,  fo r  when th e y  e n te r the  r iv e r  th e y  
cannot te l l  w ha t dock th e y  are to  g o to , o r w h e th e r 
they are to  dock a t a l l : th e y  m ay be ordered to  
ano the r p o rt o f d ischarge. W h ils t  th e y  are m o v in g  
e ith e r on th e ir  w ay to  anchor o r  on th e ir  w ay to  
dock, the  p ilo tage  is com pu lso ry  ; w h ils t  s ta tio n a ry  
in  th e  r iv e r, i t  is v o lu n ta ry . T he  case o f  an o u t
w ard-bound  sh ip  is d if fe re n t ; there , when she 
leaves the dock, she is to  go to  sea a t once, the re  
is  no d o u b t as to  he r des tina tion . T he  w o rd in g  o f 
sects. 128 and 139 o f the  M ersey D ocks C onso li
da tion  A c t  1858 d is t in c t ly  recognises the  d iffe 
rence between in w a rd  and o u tw a rd  bound vessels. 
The C ity  o f  Cam bridge  (u b i sup.) was an o u tw a rd  
bound vessel, and the re fo re  cannot g o ve rn  th e  
case o f an inw a rd-bound  sh ip .

S ir  R . Phillimore.—- I  m u s t take  as a d m itte d  
facts to  w h ich  th e  la w  is  to  be app lied  th e  fo llo w 
in g  : T h a t the  p ilo t  was ta ke n  on board w ith  an 
engagem ent to  p ilo t  th e  P rince ton  to  he r m oo ring - 
place, and subsequently  to  he r dock, and  th a t, in  
th e  d ischarge  o f  th a t engagem ent, he had m oored 
he r fo r  th e  n ig h t  m ean ing  to  ta ke  he r in to  
dock on the  next d a y ; th a t th e  n e x t m o rn in g  
th e  w eather was such as, in  h is ju d g m e n t, re n 
dered i t  unsafe to  proceed in to  dock ; th a t  he so 
advised the  cap ta in , and th a t in  consequence th e  
vessel d id  n o t go in to  d o c k ; on th a t day the  c o l
lis io n  happened. The question  arises w he ther, 
h a v in g  rega rd  to  sects. 128,138 o f th e  M ersey D o ck  
A c t  1858 (21 &  22 V ie t .  c. x c ii.)  and to  the  genera l 
p ro v is ions  as to  p ilo tage  con ta ined  in  th a t  A c t ,  
and to  sects. 353 and 362 o f the  M erch a n t S h ip p in g  
A c t  1854 (17 &  18 V ie t .  c. 104) the  vessel rem ained 
u n d e r the  charge of a com pu lso ry  p ilo t d u r in g  
the in te rv a l between th e  m o o rin g  and d o c k in g .

1 I t  is  n o t necessary th a t I  shou ld  do m ore  th a n
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re fe r  to  The A n n a p o lis  (u b i sup.), The W oburn  
Abbey (u b i sup.), and  The C ity  o f  Cam bridge  (u b i 
sup.) in  s u p p o rt o f th e  v ie w  I  take . L o o k in g  
to  th e  p r in c ip le  to  be ex trac ted  fro m  those 
cases, and g iv in g  a reasonable in te rp re ta t io n  
to  the  sections o f th e  A c ts  o f P a r lia m e n t,
I  am  o f o p in io n  th a t th e  P rin ce to n  was s t i l l  under 
th e  m anagem ent o f a com pu lso ry  p ilo t, w ho  was 
ta ke n  on board b y  com pu ls ion  o f law . T o  h o ld  
o therw ise  w ou ld  be a harsh  co n s tru c tio n  o f the  
s ta tu te . The  sh ip  was a t th e  tim e  o f the co llis ion , 
in  it in e re , m a k in g  h e r progress tow ards th e  dock, 
aud th e re  was no d iscon tinuance  of th e  engage
m e n t o f th e  p ilo t,  o r  s u b s t itu t io n  o f a v o lu n ta ry  
fo r  a com pu lso ry  service. T he  circum stances 
show th a t th e  vessel was com pelled to  rem a in  where 
she was by a vis  m a jo r. I f  she cou ld  have gone 
in to  dock sooner, I  am  n o t p repared  to  say th a t I  
shou ld  consider he r e n tit le d  to  th e  i m m u n ity  tow h ich  
she is under th e  e x is tin g  c ircum stances e n tit le d . 
I  confine th is  co n s tru c tio n  o f th e  la w  to  th e  p a r
t ic u la r  fac ts  o f  th is  case, a nd  I  t h in k  th a t th e  
p ilo t  taken  on board b y  com pu ls ion  o f law  was 
s t i l l  in  charge o f th e  vessel a t the  tim e  o f the  
co llis ion . W ith  reg a rd  to  th e  re ce ip t o f 5s. per 
diem , th a t  has been disposed o f  b y  one o f th e  
cases to  w h ic h  I  have re fe rre d , The C ity  o f  C am 
bridge (ub i sup.), and th e  recep tion  o f i t  does n o t 
a ffect th e  co n s tru c tio n  I  p u t  upon th e  A c t.  I  
pronounce th a t  the  vessel was under th e  charge 
o f  a p ilo t, taken  on board  b y  com pu ls ion  o f law , 
a t th e  tim e  th e  co llis io n  happened.

M ilw a rd ,Q.C. th e n  ap p lie d  fo rcos ts .— A d m it t in g  
th a t  i t  was the  p ra c tice  o f th e  H ig h  C o u rt o f 
A d m ira lty  n o t to  a llo w  costs in  a case w here a 
de fendant ra ised  o th e r defences in  a d d itio n  to  th a t 
o f com pu lso ry  p ilo tage  and succeeded o n ly  on the 
g ro u n d  o f com pu lso ry  p ilo tage , th a t  is  n o t th e  
p ractice  o f th e  H ig h  C o u rt o f Jus tice , in  w h ich  
in  a l l  cases, in c lu d in g  the  p resen t (see General 
Steam  N a v ig a tio n  Com pany  v . London  and  E d in 
burgh  S h ip p in g  Com pany, ante  p. 4 54 ; 36 L .  T . 
Hep. N . S. 743; 2 E x . D iv . 467), a successful de
fe n da n t ge ts h is  costs, and th is  d iv is io n  w i l l  
fo llo w  th e  p ractice  of th e  o th e r d iv is ions.

B u tt,  Q .C. was n o t ca lled on.
S ir  R . Phillimore.— I  see no reason fo r  a lte r in g  

th e  w ell-estab lished  p ra c tice  of th is  c o u rt as to  
costs in  cases c f com pu lso ry  p ilo tage , and I  sha ll, 
in  accordance w ith  th a t p ractice , m ake no o rde r 
as to  costs.

S u it  dism issed, but w ith o u t costs.

S o lic ito rs  fo r  p la in t if fs ,  owners o f th e  Twee 
Zusters, Bateson  and  Co.

S o lic ito rs  fo r  defendants, owners o f th e  P rin c e 
ton, D uncan , H i l l ,  and Dickenson.

Tuesday, Feb. 26 ,1878.
The Falcon.

A p p e a l f r o m  C oun ty  C o u rt— A m o u n t u n d e r  501.—  
Sect. 31 County C o u rt A d m ira lty  J u r is d ic tio n  A c t 
1868 (31 &  32 Viet. c. 71).

A  p la in t i f f  c la im in g  a n  am ount not exceeding 501. 
in  an  A d m ira lty  cause in  a  C ounty C ourt, is  
precluded f ro m  appealing f ro m  the decision o f 
'the cov/rt by sect. 31 o f  the C ounty Courts A d m i
r a l ty  J u r is d ic tio n  A c t 1868 (31 &  32 Viet, 
c. 71).

T he  D o c to r  V a n  T hu nnen  T e l low  (20 L .  T . Hep. 
N . S . 9 60 ; 3 M a r. L .  C. (0 . S.) 2 44 ; and  The

E liz a b e th  ( L .  Rep. 3 A . &  E . 3 3 ; 21 L .  T . Rep.
N . S. 729), commented on and explained.

This was an appeal fro m  th e  C ity  o f Lo n do n  C o u rt 
in  i ts  A d m ira lty  ju r is d ic tio n . T he  p la in tif fs , owners 
o f the  dum b barge B ro m ley , in s t itu te d  a s u it  in  
th a t c o u rt aga inst th e  F a lcon , a steam  vessel 
be long ing  to  the  G eneral S team  N a v ig a tio n  C om 
pany, fo r  damages susta ined  b y  th e  Brom ley  
in  a co llis io n  between th a t  vessel and the 
F a lco n  in  th e  R iv e r  Tham es on th e  9 th  Sept. 
1877. T he  p la in tif fs  cla im ed in  th e  s u it  th e  sum 
o f 30Z. The  cause was heard in  th e  C ity  o f London  
C o u rt on th e  5 th  Feb. 1878, w hen  th e  learned 
ju d g e  o f th a t cou rt, M r .  C om m issioner K e r r ,  
d ism issed i t  w ith  costs.

O n th e  12 th  Feb. 1878, Safford, for th e  p la in t if f ,  
m oved ex pa rte  to  set aside th e  ju d g m e n t, and 
ob ta ined  a ru le  n is i.

O n th e  2 6 th  Feb. 1878 th e  ru le  came on fo r 
a rg u m e n t. T he  a rg u m e n t tu rn e d  on th e  question  
w h e th e r sect. 31 o f the  C o u n ty  C o u rts  A d m ira lty  
J u r is d ic tio n  A c t  1868 gave any appeal to  a p la in 
t i f f  w ho had cla im ed less th a n  50(. T he  fo llo w in g  
is  the section in  question :
No appeal shall be allowed unles3 the amount decreed 

or ordered to be due exceeds the sum of 501.
E . C. C la rkson  and C. H a ll,  fo r  th e  respondents, 

owners o f th e  F a lcon .— T he c o u rt has no pow er to  
e n te rta in  th e  appeal. The  ac tion  is o n ly  en tered  in  
30J.; and the re fo re  by sect. 31 o f the  C o u n ty  C ourts  
A d m ira lty  J u r is d ic tio n  A c t  1868 (31 &  32 V ie t .  c. 
71) th e re  is  no appeal. The  A c t  is  express th a t 
th e re  is  no appeal in  such a case b y  defendants, 
and  the re fo re  b y  im p lic a tio n  the re  is none fo r  the 
p la in tif fs . The D octo r V an  T hunnen Te llow  (29 
L .  T . Rep. N . S. 960 ; 3 M a r. L a w  Cas. O. S. 244) is 
n o t in  p o in t. T h a t case o n ly  decided th a t  the sec
t io n  in  question  d id  n o t a p p ly  to  a case w here the 
p la in t if f  recovered n o th in g  ; b u t  i t  does no t 
appear th a t th e  s u it  in  th a t case was in s t itu te d  fo r 
less th a n  50Ï. H a d  i t  been so the re  cou ld  have 
been no appeal, as the  p la in t if fs  cou ld  never have 
recovered m ore  th a n  501. T he  tru e  in te rp re ta tio n  
o f th e  section is  th a t no  appeal shou ld  be allowed 
w here th e  am o u n t recovered o r sought to  be 
recovered, is less than  501. T h a t th e  section does 
a p p ly  to  appeals by  the p la in t if fs  is  shown b y  " ' ie 
E lizab e th  (L . Rep. 3 A . &  E . 33 ; 21 L .  T . Rep- 
N . S. 729 ; 3 M a r. L a w  Cas. O. S. 325). I t  is  con
t r a r y  to  e q u ity  th a t an appeal shou ld  be deniea to 
a de fendan t and a llow ed to  a p la in t if f .  The  w ho o 
s p ir i t  and p u rp o r t o f the  C o u n ty  C o u rt A d m ira lty  
J u r is d ic tio n  A c t  was to  g iv e  a cheap rem edy ®  
these sm a ll cases, and th e  o b je c t o f th e  A c ts  won 
be defeated i f  in  such a case a p la in t if f  has a ngb^ 
o f appeal. W h e re  th e  w ords o f a s ta tu te  are a®  
b ignous, as in  th is  case, th e  cou rts  w i l l  in te rp re  
th e m  acco rd ing  to  th e  in te n tio n  o f  the  Leg is la tu re , 

E . C la rk  and S a ffo rd  fo r  appe llan t.— T h is  case 
is decided by The Doctor V a n  T hunnen  Tellow  (tt 
sup.) and The E lizab e th  (ub i sup.) The  f irs t  o 
those cases shows th a t th e  31st section of t  
C oun ty  C ou rts / A d m ira l ty  J u r is d ic tio n  A c t  1®? 
does n o t a p p ly  to  p la in tif fs , and does no t 1 
any w ay l im i t  th e  r ig h t  o f  appeal w h ich  
p la in t if f  has in  a ll cases. I n  th e  la tte r  case tb<5 
were cross-causes, and th a t in  w h ich  the 
fendan t was p la in t if f  was dism issed ; and tboug 
he w ou ld  have no appeal qua  de fen d a n t,. 
had a r ig h t  o f appeal qua  p la in t i l f  in  h is  cros g 
cause. Some reasonable co n s tru c tio n  m ust
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p u t on the  31st section, and the  p ro p e r co n s tru c 
t io n  is  obtained o n ly  b y  rea d in g  i t  as i f  th e  w ords 
“  i f  any ”  were inse rted , th a t  is , “  th a t  no appeal 
sha ll be a llow ed unless the  am oun t, i f  any, decreed 
o r  ordered to  be due sha ll exceed the  sum  o f 501.”  
I f  i t  applies to  p la in t if fs  th e  e ffect o f th e  A c t  
w o u ld  bo n u g a to ry , fo r  th e  p la in t if f  cou ld  always 
in s t itu te  h is  s u it  fo r a sum  la rg e r than  501., even 
i f  he d id  n o t expect to  recover so m uch, and bo 
re ta in  h is  r ig h t  of appeal. I t  is  usua l in  s ta tu tes  
fo r the  w ords “ sum  cla im ed ”  to  be used, and n o t 
am oun t “  decreed to  be due.”  T he  L e g is la tu re  in  
d e p a rtin g  fro m  th e  usua l fo rm  o f w ords m ust have 
had some m eaning. IE th o  s ta tu te  is  in te rp re te d  
l ite ra l ly  i t  can o n ly  a p p ly  to  d e fen d a n ts ; and i t  
m u s t have been th e  in te n tio n  o f th e  L e g is la tu re  to  
leave the  p la in t i f f ’s r ig h t  o f appeal untouched. I f  
i t  app lies a t a ll to  p la in tif fs  i t  m u s t a p p ly  to  them  
in  eve ry  case w here they  do n o t succeed, as no 
am oun t is decreed to  be due to  them .

C larkson  in  rep ly .— The fa c t th a t  a p la in t if f  
cou ld  g iv e  h im se lf a f ic t it io u s  r ig h t  o f appeal by  
m a k in g  a n o m in a l c la im  over 50Z., i f  m y  cons truc
tio n  of the s ta tu te  is  co rrec t, does n o t e ffec t so 
g re a t an in ju s tic e  as w ou ld  be created i f  the  appel
la n t ’s co n s tru c tio n  were co rrec t. I n  th a t case the 
p la in t if f ,  b y  reduc ing  h is c la im  ju s t  below 501., 
w o u ld  preserve h is  ow n r ig h t  c f  appeal and p re 
clude the  de fendant fro m  appealing. T he  s ta tu te  
is  in te n de d  to  a llow  appeals when th e  am oun t o f 
th e  bond f id e  c la im  does exceed 501., i.e., when th e  
“  am o u n t decreed o r  ordered  to  be due m ig h t 
exceed th e  sum  o f 501.”

S ir  11. Piiillimore.— I n  th is  case th e  appe llan t 
was p la in t if f  in  th e  C ity  o f Lo n do n  C ourt. H e  
entered b is  action fo r  301., and he g o t a decision 
o f  th e  ju d g e  aga inst h im . T he  question  before 
m e is w hether, ta k in g  in to  considera tion th e  tru e  
cons truc tion  o f sect. 31 o f the  C o u n ty  C ou rts  
A d m ira lty  J u r is d ic tio n  A c t  1868 (31 &  32 Y icc . 
c. 71) he has o r has n o t a r ig h t  o f appeal? The  
w ords o f th e  A c t  are, “  N o  appeal sha ll be a llow ed 
unless the am oun t decreed o r ordered to  be due 
exceeds th e  sura o f 501.”  I  have no hes ita tion  in  
say ing  th a t i t  appears to  me th a t the w hole p u r 
p o rt o f the  s ta tu te  shows i t  to  have been th e  in 
te n tio n  o f th e  L e g is la tu re  to  exclude appeals w here 
th e  am oun t recovered is under 501. The  question  
then  is  w h e th e r th a t co n s tru c tio n  can be p u t upon 
these w ords P U pon  th is  question  I  w i l l  re fe r to  the  
tw o  cases th a t have been c ited. I  have no note o f 
m y  ju d g m e n t in  The Doctor V an  Thunnen Tellow  
(u b i sup.), b u t I  am  represented as h a v in g  said, 
“  T he  enactm en t is  b ad ly  draw n. I n  m y  op in ion  
th e  31st section m u s t be held to  a p p ly  to  appeals 
w here an am oun t has been decreed to  be due, th a t 
is, to  appeals by  defendants o n ly .”  I t  is  clear 
th a t th a t  is an e x tra - ju d ic ia l d ic tu m , and n o t 
necessary fo r  th e  decision o f th a t  case. I n  the 
case o f The E lizab e th  (u b i sup.) th e  co u rt c e rta in ly  
decided th a t  i t  was com peten t to  the  p la in t if fs  or 
the  defendants to  appeal. N o w  I  th in k  th a t 
n e ith e r o f these decisions can be considered as 
g o ve rn in g  the  case before me, because the  c irc u m 
stance o f  th e  p la in t if f ,  who is th e  appellant, 
h a v in g  in s t itu te d  h is  action  fo r  an am oun t less, 
th a n  501. is n o t one w h ich  seems to  me to  be 
decided by  e ith e r o f those judgm en ts . A t  a ll 
events, upon the  best co n s tru c tio n  I  can g ive  to  
the section I  am  bound to  decide th is  question. 
Can a p la in t i f f  who has b ro u g h t an action fo r  o n ly  
30Z. appeal from  th e  decision o f th e  judge  o f the

c o u rt be low  to  th is  c o u rt?  L o o k in g  a t th e  
w ho le  p u rp o r t o f th e  A c t,  and endeavdu ring , 
as i t  is m y  d u ty  to  do, to  g ive  a p rope r 
co n s tru c tio n  to  th o  section of th e  s ta tu te , and 
h a v in g  a s tron g  op in ion  th a t i t  was th e  in te n 
t io n  o f th e  L e g is la tu re  to  exolude a ll  appeals 
w here th e  sum  recovered d id  n o t exceed 50Z., I  
th in k  I  m us t ru le  th a t  there  is  no appeal in  th is  
case. I  do so on th e  g ro u n d  th a t  th e  p la in t if f  
h a v in g  b ro u g h t th is  ac tion  fo r  30Z., b y  no process 
w ha teve r cou ld  he have g o t a decree o r  o rde r 
w h ich  w o u ld  have exceeded 501. I  do n o t d is 
gu ise  from  m y s e lf the  d if f ic u lty  o f  th e  construc
t io n  o f th e  s ta tu te , b u t, upon  th e  w hole, I  th in k  
th a t th is  is a reasonable cons tru c tio n  to  a rr iv e  at. 
A s  I  consider i t  a case o f considerable d if f ic u lty ,  I  
sha ll g ive  no costs.

A ppea l dismissed f o r  w a n t o f  ju r is d ic t io n , but 
w ith o u t costs.

S o lic ito r  fo r  appe llan t, Preston.
S o lic ito r  fo r  respondents, B a tlia m .

HOUSE OF LORDS.
Beported by C. E. M a ld e n , Esq., Barrister-at-Law.

N ov. 6 and  Dec. 13, 1877.
(Before  the Lord Chancellor (C a irns), L o rd s  

Penzance, Blackburn, and Gordon.)
Simpson and others v . Thomson and others.

ON APPEAL FROM THE FIRST DIVISION OF THE COURT 
OF SESSION IN SCOTLAND.

S h ip — C o llis io n  between ships o f  same owner— M er
chant S h ip p in g  A c t 1862, sect. 54— B ig h ts  o f  
parties .

The M erchant S h ip p in g  Acts, in  g iv in g  shipowners  
pow er to l im it  th e ir  l ia b il i ty ,  do no t create an y  
new r ig h ts , but re s tra in  existing r ig h ts  by l im it in g  
l ia b il i ty .

The r ig h t  o f  the underw rite rs  o f  a lost sh ip  f o r  dam 
ages aga inst a  wrong-doer is  m ere ly to m ake the 
same c la im  tha t the in su re d  m ig h t have made.

I n  the case o f  a  co llis io n  between two sh ips belonging  
to  the same owner, by w h ich  one was to ta lly  lost 
th rough the exclusive fa u l t  o f  the o th e r:

H e ld  (reversing the ju d g m e n t o f  the cou rt below), th a t 
the u n d e rw rite rs  . o f  the po licy  on the lost sh ip  
cou ld  make no c la im  aga inst the sum p a id  in to  
court, under the M erchan t S h ip p in g  A c t 1862 (25 
&  26 Viet. c. 63f, s. 54, the insu red  being h im se lf 
the person who had caused the damage.

Y ates v. W h y te  (4 B in g . N .  G. 272) approved and  
fo llow ed .

This was an appeal fro m  a decis ion o f th e  F ir s t  
D iv is io n  o f the C o u rt o f  Session in  S co tland  (the  
L o rd  P res iden t In g lis ,  L o rd  DeaB and M ure ).

A  M r.  W il l ia m  B u rre ll,  a sh ipow ner and sh ip 
p in g  agent o f G lasgow, was th e  ow ner o f tw o  
steam ships— th e  D un luce  Castle  and th e  F itz -  
m aurice— tra d in g  between L e ith  and  London . I n  
Feb. 1876, w h ile  th e  fo rm e r vessel was on he r  
voyage to  th e  n o rth w a rd , and th e  la t te r  to  th e  
sou thw ard , th e y  came in to  c o llis io n  o ff L o w e s to ft, 
th ro u g h  the  exclus ive fa u lt  o f  those in  charge o f 
th e  F itzm au rice , and in  consequence o f th e  co llis io n  
the  D un luce  Castle was to ta lly  lost.

B u r re ll a d m itte d  h is  l ia b i l i t y  as ow ner o f th e  
sh ip  in  fa u lt, and p e tit io n e d  the  C o u rt o f  
Session to  stop a ll actions and su its  in s t itu te d  
aga inst h im  as such ow ner in  respect o f  th e  col-
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l is io n , and to  l im i t  h is  l ia b i l i t y  u n d e r sect. 54 o f 
th e  M erch a n t S h ip p in g  A c t  1862 (25 &  26 V ie t ,  

c . 63) to  th e  sum  o f 3590Z. w h ich  was p a id  in to  
c o u rt.

B u r re l l  had effected po lic ies o f insu rance  on th e  
D un luce  Castle fo r  th e  sum  o f 60001.

T he  appellants, w ho were th e  owners o f the  
cargo  on board  th e  ship, and th e  respondents, 
w ho were th e  u n d e rw r ite rs  of the  polio ies, and had 
pa id  as fo r  a to ta l loss, b o th  p u t in  c la im s upon 
th e  sum  p a id  in to  co u rt. B u r re ll  had cla im ed 
aga ins t th e  respondents as u n d e rw rite rs  in  res
p ec t o f th e  to ta l loss o f  th e  D un luce  Castle, and 
th e  u n d e rw r ite rs  had pa id  th e  am o u n t due on the 
polic ies, 60001. U p o n  rece iv in g  paym ent, B u r re ll 
assigned to  th e  respondents a ll h is  r ig h t ,  t it le ,  
and in te re s t as ow ner o f  th e  D un luce  Castle  to  
recove r any sum s due fro m  th e  u n d e rw rite rs  of 
th e  F itzm a u rice . T he  respondents c la im ed to  be 
ra n ke d  and p re fe rred  to  th e  fu n d  fo r  th e  sum  o f 
6000Z. w ith  in te re s t p a r i  passu  w ith  such o th e r 
c la im a n ts  as shou ld  estab lish  th e ir  c la im s, o r to  
be ran ke d  a fte r paym en t o f th e  c la im s o f the  
cargo, owners, and seamen o f th e  D un luce  Castle. 
B y  in te r lo c u to r  o f N o v . 24, 1876, the  C o u rt o f 
Session lim ite d  th e  l ia b i l i t y  o f B u r re ll in  respect 
o f  the  co llis io n , h o ld in g  h im  lia b le  fo r  th e  sum  o f 
3590Z. 8s. o n ly , and ranked  the  c la im ants , in c lu d 
in g  th e  appellants and respondents, p a r i  passu 
on th a t  fu n d .

F ro m  th is  ju d g m e n t th e  owners of th e  cargo 
appealed to  th e  H ouse  o f L o rd s .

T he  case is  re p o rte d  in  4 C o u rt o f Session 
Cases (4 th  series) 1 7 7 ; 14 S co ttish  L a w  Rep. 
120.

W a tk in  W illia m s ,  Q .C. and J. C. M athew  ap 
peared fo r  th e  appe llan ts , and a rgued th a t as 
B u r re ll  cou ld  n o t have m a in ta in e d  a c la im  upon 
th e  fu n d  in  co u rt, as he was ow ner o f the ship 
in  fa u lt, and cou ld  n o t have any redress aga inst 
h im se lf, so th e  u n d e rw rite rs , w ho  had p u t th e m 
selves in  th e  pos itio n  o f th e  assured b y  p a y in g  
th e  a m o u n t o f  th e  po lic ies, cou ld  be in  no b e tte r 
s itu a tio n .

B e n ja m in , Q.C., and E . C. C la rkson, fo r  th e  re 
spondents, contended th a t, as th e  u n d e rw rite rs  
w o u ld  have been e n tit le d  to  ra n k  as c la im ants  
aga ins t th e  sum  in  question  in  th e  o rd in a ry  case 
o f  a co llis io n  between sh ips b e lo n g ing  to  d iffe re n t 
ow ners, th e ir  r ig h ts  cou ld  n o t be affected by the  
acc iden ta l c ircum stance  th a t  bo th  the  ships be
lo n g e d  to  th e  same person.

A t  th e  conclusion o f the  a rgum en ts , th e ir  L o rd - 
sh ips to o k  t im e  to  consider th e ir  ju d g m e n t.

Dec. 13.— T h e ir  L o rd s h ip s  gave ju d g m e n t as 
fo llo w s .

T he  Lord Chancellor (C a irns).— M y  L o rds , 
th e  appe llan ts  in  th is  c la im  d isp u te  a c la im  
w h ich  was m ade b y  th e  respondents (o th e r 
th a n  W ill ia m  B u r re ll)  in  th e  C o u rt o f Session, 
and a llow ed by  them  to  ra n k  as c red ito rs  upon a 
sum  o f 35901., w h ich  was pa id  in to  c o u rt under 
c ircum stances w h ich  I  w i l l  s h o rt ly  m en tion .

W il l ia m  B u r re l l  was the  ow ner o f tw o  ships, 
th e  D un luce  Castle and th e  F itzm a u rice , t ra d in g  
betw een L e ith  and London . T he  D un luce  Castle 
was in su re d  b y  tw o  t im e  po lic ies. The  po lic ies 
w ere in  th e  usua l fo rm , and w ere aga inst (am ong 
o th e r p e rils ) th e  p e rils  o f th e  seas. They 
w ere u n d e rw r itte n  b y  th e  respondents, o th e r than  
W il l ia m  B u r re ll ,  and those respondents I  w i l l  
a fte rw a rd s  ca ll th e  u n d e rw r ite rs . T he  D un luce

Castle, on  h e r passage f ro m  Lo n do n  to  L e ith  on 
4 th  Feb. 1876, came in to  co llis io n  w ith  the 
F itz m a u ric e  o ff L o w e s to ft, and in  consequence o f 
th e  co llis io n  th e  D un luce  Castle w ith  h e r cargo 
was su n k  and  to ta lly  los t. T he  F itzm a u rice  was 
e n t ire ly  in  th e  w ro ng , and i t  was th ro u g h  the 
n e g lig e n t n a v ig a tio n  of those in  charge o f he r th a t 
th e  co llis ion  to o k  place.

T h is  b e in g  so, B u rre ll ,  as th e  ow ne r o f the 
vessel th a t was in  fa u lt ,  and a d m itt in g  h is  l ia b il ity ,  
p e tit io n e d  th e  C o u rt o f Session, u n d e r th e  M e r
chan t S h ip p in g  A c ts  1854 and 1862, to  stop a ll 
actions in s t itu te d  aga inst h im , p a y in g  in to  co u rt 
th e  sum  o f 3590Z. a lready m en tioned , b e in g  the 
tonnage l ia b i l i t y  fixe d  by the  A c ts , and  leaving  
those w ho had any c la im  o r r ig h t  o f action aga inst 
h im  to  es tab lish  th e ir  c la im  o r r ig h t  aga inst th a t

I n  th e  p roceedings consequent on th is  p e tit io n  
th e  appellants, as owners o f the  ca rgo  on board 
th e  D un luce  Castle, made and estab lished  a c la im  
aga inst th e  fu n d , as d id  also the  m aste r and 
seamen o f th e  sh ip  in  respect o f th e ir  e ffects lo s t 
in  th e  co llis ion , and th e  respondents, th e  under
w r ite rs , also made a c la im , on the  g ro u n d  th a t 
they  had pa id  6000Z. to  B u r re ll under th e  tw o  in 
surances on th e  D un luce  Castle as upon a to ta l 
loss, and o u g h t to  ra n k  as c red ito rs  aga inst the 
fu n d  in  medio fo r th a t am oun t. The  appellants 
res is ted  the  r ig h t  o f the  u n d e rw rite rs  to  share in  
th e  d is tr ib u t io n  o f th e  f u n d ; b u t the  C o u rt ol 
Session, by  th e  in te rlo cu to rs  under appeal, have 
susta ined th e  r ig h t  o f th e  u n d e rw rite rs , and you r 
L o rd s h ip s  have now  to  Bay w h e th e r th a t  decision 
is  correct.

M y  L o rd s , I  o u g h t in  th e  f ir s t  place to  state 
th a t, in  m y  op in ion , th e  question  m u s t be con" 
sidered ju s t  as i f  th e  u n d e rw r ite rs  had  b ro u g h t 
an action  aga inst B u r re ll .  I t  is  tru e  th a t 
u n d e r th e  M e rch a n t S h ip p in g  A c ts  a l l  actions 
aga inst B u r re ll  have been res tra ined , and a 
l im ite d  sum  o f m oney has been p a id  in to  cou rt 
to  answer ra te a b ly , as fa r  as w i l l  suffice, the 
c la im s o f a ll persons w ho have b ro u g h t, o r  m ig h t 
b rin g , actions aga ins t h im . B u t  th e  M erchan t 
S h ip p in g  A c ts  do n o t profess to  create any new 
r i g h t ; on th e  co n tra ry , they  act in  re s tra in t of 
e x is t in g  r ig h ts , s u b s t itu t in g  m ere ly  a l im ite d  fo r 
an (u n lim ite d  l ia b il ity .  The  question  m u s t bo 
looked  a t, there fore , in  th e  same w ay as i t  w o u l d  

be i f ,  a ll o th e r th in g s  re m a in in g  th e  same, the 
u n d e rw rite rs  w ere n o t in  co m p e titio n  w ith  any 
o th e r c la im ants, b u t were su ing  B u r re ll  * ° r 
damages on th e  g ro u n d  th a t h is  sh ip , the  F d s -  
m aurice , had th ro u g h  careless n a v ig a tio n  run  
dow n h is  o th e r sh ip , th e  D un luce  Castle, upon 
w h ich  th e y , be ing  th e  in su re rs , had p a id  as fo r  u
to ta l loss. .

M y  L o rd s , th e  learned counsel w ho  argued tb i 
case a t y o u r L o rd sh ip s ’ bar on beha lf o f the  re 
spondents cou ld  n o t suggest th a t such an action 
had ever been b ro u g h t, n o r cou ld  th e y  p o in t on 
in  any te x t book o r in  any decided case any 
a u th o r ity  th a t such an action  cou ld  be m a i n t a i n e d  • 

I n  o rder, however, to  de te rm ine  w h e th e r such a* 
action  cou ld  be m a in ta ined  i t  is  necessary 
ascerta in  th e  p r in c ip le  upon  w h ich  th e  unde' 
w r ite rs , h a v in g  pa id  as upon a to ta l loss, are he 
to  succeed to  w hatever can be recovered in  respec 
o f the th in g  insured .

T he  L o rd  p re s id e n t states th is  p rin c ip le  tb u  ■ 
“  I t  is  necessary to  consider v e ry  p a rt ic u la r ly  wna
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is th e  e ffect o f a to ta l loss, e ith e r a c tua l o r con
s tru c tive , as in  a question  between th e  owners 
and th e  u n d e rw rite rs  o f th e  los t vessel. There 
can be no d oub t th a t, w h e th e r th e  loss be 
actua l o r cons truc tive , i f  i t  be a to ta l loss, the  
p ro p e rty  o f th e  suuk vessel passes to  the u n d e r
w rite rs . A n d  i t  is also q u ite  se ttled  th a t a ll th e  
inc iden ts  o f th a t p ro p e rty  pass w ith  i t .  B u t i t  is 
necessary to  go a l i t t le  deeper th a n  th a t  genera l 
sta tem ent o f p r in c ip le  in  o rder to  see w hat is the 
precise re la tio n  o f th e  u n d e rw r ite rs  and the 
owners a fte r  th e  p ro p e rty  o f th e  vessel has so 
passed fro m  the  one to  the  o ther. I t  is qu ite  c lear 
th a t in  any transference, e ith e r o f an he ritab le  
sub ject o r of a corporea l m ovable by v o lu n ta ry  
conveyance, n o th in g  passes as an in c id e n t o f the 
sub ject o f the  na tu re  of a c la im  o f damages. The 
disponee o f an h e rita b le  sub ject o r  th e  purchaser 
of a corporea l m ovable takes i t  ju s t  as i t  stands 
a t the  t im e  o f th e  conveyance, w ith ,  ot course, a ll 
the  in c id e n ta l r ig h ts  be long ing  to  i t  as a piece of 
p ro p e rty  ; b u t i t  is q u ite  clear th a t in  such a case 
a c la im  o f damage fo r in ju r y  done to  th a t  p ro p e rty  
before transference takes place cou ld  never pass 
a long w ith  th e  conveyance o f the  sub ject. N ow , 
i t  is q u ite  se ttled  th a t, in  th a t k in d  o f vend ition  
w h ich  takes place by the  opera tion  o f th e  law  
when th e  u n d e rw r ite r  pays th e  con ten ts o f his 
p o lic y  upon a sunk  sh ip , a c la im  of damages 
aga inst a vessel w h ich  has caused th e  loss o f the 
sh ip  by  co llis io n  does pass a long  w ith  the  p ro p e rty  
of w h a t rem ains o f the vesse l; and the re fo re  i t  is 
q u ite  obvious fro m  th a t considera tion alone, w ith 
o u t g o in g  any fu r th e r , th a t th e  transfe rence  w h ich  
is operated by force of law  w hen  th e  u n d e rw r ite r  
pays u n d e r his po licy  upon the  lo s t sh ip  is some
th in g  q u ite  d iffe re n t fro m  an o rd in a ry  v o lu n ta ry  
conveyance o f a corporeal m ovable.”  A n d , fu r th e r  
on th e  L o rd  P res iden t con tinues thus  : “  Then, is i t  
to  be said th a t when th e  p ro p e rty  o f th e  su n k  vessel 
had passed to  the u n d e rw rite rs  w ith  a ll its  inc iden ts , 
in c lu d in g  the r ig h t  to  c la im  aga inst the  o ffend ing  
sh ip  fo r  the  damage done by th e  co llis io n — is 
i t  to  be said th a t the ow ner o f th e  o ffend ing  vessel 
sha ll escape fro m  th is  l ia b il i ty  because he was also 
ow ner o f the  su n k  sh ip  ? I  confess I  am q u ite  
unable to  see any g ro u n d  in  law  fo r  h o ld in g  th a t. 
I t  seems to  me, on the  co n tra ry , to  be q u ite  clear 
th a t the  operation o f the  lega l assignm ent o f the 
sh ip  fro m  th e  ow ner to  the  u n d e rw r ite rs  is  to  ca rry  
w ith  i t  a l l  the  r ig h ts  w h ich  w ou ld  have belonged 
to  an y  ow ner of th a t  vessel, no m a tte r who he 
m ig h t b e ; and  as soon as b y  th a t  lega l ass ign
m en t the  ow ner o f the  o ffend ing sh ip  ceased to  be 
ow ner o f th e  D unluce Castle, the re  was no longe r 
any id e n t ity  o f persons between th e  p a rty  w ho 
m akes the  c la im  and the  p a rty  w ho is liab le  to  
sa tis fy  th e  c la im . T h a t id e n t ity  is pub an end 
to  by  the  opera tion  of law , and the re fo re  I  th in k  
th a t  th e  u n d e rw r ite rs  in  these circum stances 
w ou ld  have a p e rfe c tly  good g ro u n d  fo r  action 
aga inst the ow ner o f the  F itum a u rice  to  m ake 
good th e  damage caused by the  co llis io n .”

The  v ie w  o f the  L o rd  P residen t,therefo re , appears 
to  be th a t, a fte r paym en t by  the  u n d e rw rite rs  as on 
a to ta l loss, the re  is effected, by  some independent 
ope ra tion  of law , a tran s fe r o f w ha tever, i f  any
th in g , can be recovered in  specie o f th e  th in g  
insu red  ; and th a t  the re  is also created by a s im ila r  
opera tion  o f law , and by  reason o f the  tran s fe r o f 
the  th in g  insu red , an independen t r ig h t  in  the  
u n d e rw rite rs  to  m a in ta in  in  th e ir  own name, and

w ith o u t reference to  th e  person insu re d , an action  
fo r  th e  damage to  th e  th in g  insu red , w h ich  was 
the  cause o f the  loss.

M y  L o rd s , speaking  w ith  g re a t respect fo r  the  
L o rd  P res iden t and th e  o the r learned  judges 
who fo llow ed h is op in ion , I  fee l bound to  say 
I  am  n o t aware o f any a u th o r ity  fo r  th e  v iew  
o f th e  case thus taken  by h im . T he  case c ite d  by 
h im  oE the  N o rth  o f E n g la n d  Insurance  Company 
v. A rm strong  (L .  Rep. 5 Q.B. 224; 21 L . I .  Rep. N .S . 
822 ; 3 M a r. L a w  Oas. O .S. 330) does n o t appear 
to  me to touch  th e  question . The reason ing  of 
th e  L o rd  P res iden t w ou ld  be inapp licab le  to  the 
case o f a p a rt ia l loss, and ye t no one w ou ld  d ispu to  
the  r ig h t  o f u n d e rw rite rs , a fte r  p a y in g  to  A  on a 
p a rt ia l loss occasioned to  his sh ip  by the co llis io n  
o f th e  sh ip  of B , to  sue B  i f  h is sh ip  was in  
fa u lt. I  kn o w  oE no founda tion  fo r th e  r ig h t  
o f u n d e rw rite rs , except the  w e ll-kn o w n  p rin c ip le  
o f la w  th a t w here one person has agreed to 
in d e m n ify  ano ther he w il l ,  on m a k in g  good the  
in d e m n ity , be e n tit le d  to  succeed to  a ll the  
ways and means by w h ich  th e  person indem n ified  
m ig h t have p ro tec ted  h im se lf aga inst o r re im 
bursed h im se lf fo r  th e  loss. I t  is  on th is  p r in 
c ip le  th a t the  u n d e rw rite rs  o f a sh ip  th a t has been 
lo s t are e n tit le d  to  th e  sh ip  in  specie i f  they can 
f in d  and recover i t ; and i t  is  on the same p rinc ip le  
th a t th e y  can assert any r ig h t  w h ich  th e  ow ner o f 
the  ship m ig h t have asserted aga inst a w rongdoe r 
fo r  damage fo r the  a c t w h ich  has caused the  loss. 
B u t th is  r ig h t  o f action fo r  damages they m ust 
assert, n o t in  th e ir  ow n name, b u t  in  th e  name of 
the  person in s u re d ; and iE th e  person insu red  be 
the person who has caused th e  damage, I  am u n 
able to  see how  the r ig h t  can be asserted a t a ll.

The case o f Tates v . W hyte  (4 B in g . N . 0 . 272) 
in vo lve d  questions analogous to , and, as i t  seems 
to  me, decisive o f th e  present. The  p la in tif f ' was 
the re  su ing  th e  de fendant fo r  dam ag ing  h is sh ip  
b y  co llis ion , and th e  defendants sought to  deduct 
fro m  th e  am oun t o f damages to  be pa id  by  them  a 
sum  of m oney pa id  to  the p la in t if f  by  h is  insu re rs  
in  respect o f such damage, and i f  the  insu re rs  had 
possessed an independent r ig h t  o f ac tion  aga inst 
th e  defendants, the  defendants m ig h t no doub t 
have been r ig h t  in  th e ir  con ten tion .

I  th in k  i t  desirab le  to  read to  y o u r L o rd sh ip s  
w h a t was said b y  some o f the  lea rned  judges in  
th a t case. T in d a l, C .J., says : “  I  th in k  th is  case 
is  decided in  p r in c ip le  by  th a t o f M ason  v . Sam s- 
bury  (M a rsha ll on Insu rance , 3rd  e d it. 796; 
3 D oug las ’ Reps. 61). There a p a rty  whose p ro 
p e rty  had been bu rn e d  b y  a mob, was allowed, 
a fte r  rece iv ing  th e  am oun t o f h is  loss fro m  an 
insurance office, to  sue th e  hundred  on the 
s ta tu to  1 Geo. 1, fo r  th e  benefit o f the insurers. 
T he  on ly  d is t in c tio n  between th a t case and the  
p resen t is, th a t  the re  the action  fo r  the  w rong  
was b ro u g h t a t th e  instance o f the insurance 
office, w h ich  is  n o t th e  case here. B u t  i t  esta
b lishes th a t th e  recovery upon a co n tra c t w ith  the 
insu re rs  is  no bar to  a c la im  fo r  damages aga inst 
th e  w ro n g d o e rs .”  L o rd  M ansfie ld  says (M a rsh a ll 
on Insurance , 3 rd  ed it. 796) : “ T ho u g h  the office 
pa id  w ith o u t su it, th is  m u s t be considered as 
w ith o u t p re jud ice , and i t  is  to  a ll in te n ts  as i t  i t  
had never been paid. The  question  comes to  
th is  • Can th e  ow ner o f the house h a v in g  insured  
i t  come aga inst th e  h u n d re d  u nder th is  A c t. 
W h o  is  f ir s t  lia b le ?  I f  the  hundred  bo f irs t  
liab le , s t i l l  i t  makes no d ifference. I f  the  insurers



5 7 0 MARITIME LAW CASES.

H . op L .] S im p s o n  a n d  o th e r s  v . T h o m so n  a n d  o t h e r s . [H . op L .

be f ir s t  liab le , th e n  paym en t b y  th e m  is  a satis
faction, and  the  hundred  is n o t liab le . B u t  the 
c o n tra ry  is  ev iden t fro m  th e  na tu re  o f the con
tra c t o f insurance . I t  is  an in d e m n ity . W e 
every  day see the  insu red  p u t in  th e  place o f the  
insu re r. I t  is in  abandonm ent so, and the  in 
su re r uses th e  nam e o f th e  insured . I t  is an ex
tre m e ly  clear case. The  A c t  p u ts  the  hundred  in  
th e  place o f the  trespassers, and on p rinc ip les  o f 
p o licy  I  am  satisfied i t  is to  be considered as i f  th e  
insu re rs  had n o t pa id  a fa r th in g . T h a t th e  in 
surers m ay recover in  the  name o f th e  assured 
a fte r he has been satisfied  appears from  R a n d a l 
v . Cochrane (17 th  June 1748, I  Ves. sen. 97), where 
i t  was he ld  th a t  they  had the p la in e s t e q u ity  to  
in s t itu te  such a su it. Such, th e re fo re , 'is  the  
s itu a tio n  o f the u n d e rw r ite rs  here th a t  th is  case 
has received its  answer fro m  it .  I f  the  p la in t if f  
cannot recover, th e  w rong-doer pays n o th in g , and 
takes a ll th e  benefit o f a po licy  o f insurance 
w ith o u t pa y in g  the p re m iu m . O u r ju d g m e n t 
m u s t be fo r  the  p la in t if f . ”

P a rk , J. says : “  I  am o f th e  same op in ion . T h is  
p o in t has been decided since th e  t im e  o f L o rd  
H a rd w icke . So m uch so, th a t i t  has been la id  
down in  te x t w r ite rs  th a t  w here th e  assured, w ho 
has been indem n ified  fo r  a w rong , recovers fro m  
th e  w rong-doers, the insu re rs  m ay recover the  
am oun t fro m  th e  assured. I n  R a n d a lv . Cochrane 
i t  was said th a t th e y  had th e  clearest e q u ity  to  use 
th e  name o f th e  assured, in  o rde r to  re im burse  
themselves, and in  M ason  v . S a insbu ry  the  judges 
w ere a ll u n a n im o u s ; th e y  h e ld  indeed th a t the 
insu re rs  cou ld  n o t sue in  th e ir  ow n n a m e ; b u t 
th e y  co n firm  th e  genera l o p in io n  th a t th e  w ro n g 
doer shou ld  be u lt im a te ly  liab le , n o tw ith s ta n d in g  
a paym en t by  the  insu re rs .”

V aughan , J. says: “ N o  case has been c ited  
w h ich  establishes th e  p o in t contended fo r  on th e  
b e h a lf o f  th e  de fendan ts ; w h ile  R a n d a l v. Cochrane 
and M ason  v .  S a insbu ry  are in  p o in t fo r  the 
p la in t if f .  I n  Mason  v. S a in sb u ry  i t  was argued, 
as here, th a t th e  p la in t if f  h a v in g  rece ived  h is in 
d e m n ity  fro m  the  insu re rs , co u ld  n o t recover a 
second tim e  aga inst th e  h u n d re d ; b u t  L o rd  
M ansfie ld  said, ‘ W h o  is f ir s t  l ia b le ? ’ I f  the  
hun dre d  is f i r s t  liab le , s t i l l  i t  makes no d iffe re n ce ; 
i f  the  insu re rs  be f ir s t  liab le , then  paym e n t by 
th e m  is a satisfaction, and the hundred  is n o t liab le . 
B u t  the  co n tra ry  is ev iden t fro m  th e  n a tu re  o f 
th e  con trac t o f  insurance. I t  is  an in d e m n ity . 
W 6  every  day see th e  insu red  p u t in  th e  place o f 
th e  insu re r. A n d  in  Clarice v . The H u n d re d  o f  
B ly th in g  (1823 2 B . and 0 . 254) th e  a u th o r ity  of 
M ason  v. S a insbu ry  was expressly recognised by  
L o rd  Ten te rden .”

M y  L o rd s , these a u th o rit ie s  seem to  me to  
be conclusive th a t th e  r ig h t  o f th e  u n d e r
w r ite rs  is m ere ly  to  m ake such c la im  fo r damages 
as the  insu red  h im s e lf cou ld  have m ade; and i t  
is fo r th is  reason th a t (acco rd ing  to  the  E n g lis h  
mode o f  procedure) th e y  w ould have to  m ake i t  
in  his name ; and i f  th is  is so, i t  cannot o f course 
be made aga inst the  insu red  h im se lf.

I t  m ay be said th a t th is  v ie w  o f th e  law  in flic ts  
considerable ha rdsh ip  upon th e  u n d e rw rite rs . I  
am no t, how ever, sa tisfied  th a t th is  is the  
case. E ith e r  th e  p o licy  b y  w h ich  the u n d e r
w r ite rs  are bound is  an insurance  aga inst p e rils  
o f the sea a ris in g  from  the  n e g lig e n t n a v iga tion  
o f  any o th e r vessel, even a lth o u g h  th a t vessel 
be long  to  the  person insu red , o r i t  is no t. I f  i t  is

n o t an insu rance  aga ins t such a p e ril o f the  sea, 
the  u n d e rw r ite rs  shou ld  defend them selves accord
in g ly  and decline to  pay fo r  the  loss. I f ,  on the 
o th e r hand, th e  insurance is  a co n tra c t to  indem 
n i f y  aga inst the  consequences o f th e  neg ligent 
n a v ig a tio n  o f any o th e r sh ip  o f th e  insu red , i t  
w ou ld  be l i t t le  sh o rt o f an a b su rd ity  th a t the  
u n d e rw r ite rs  should in  th e  f ir s t  place in d e m n ify  
the  insu red  fo r the  consequences o f th a t neg lig e n t 
n a v ig a tion  acco rd ing  to  th e ir  con tract, and im m e
d ia te ly  a fte rw a rds  recover th e  am ount back fro m  
the  insu red  as damages occasioned b y  th is  n e g li- 
g e n t nav iga tion .

I  m ust the re fo re  m ove y o u r L o rd s h ip s  th a t 
the  in te r lo c u to r  o f th e  24 th  N o v . 1876 be 
va rie d  by in s e rt in g , a fte r th e  w ords “  ra n k  and 
p re fe r th e  w hole o f th e  o th e r c la im an ts ,”  the 
w ords “  o th e r th a n  th e  u n d e rw r ite rs ,”  and by in 
s e rtin g  a f in d in g  th a t th e  u n d e rw rite rs , Thomas 
Thom son and o thers, are jo in t ly  and severa lly 
lia b le  to  the  appellants , S im pson and Co., and 
others, w ith  rega rd  to  the  expenses occasioned by 
th e  discussion between th e  c la im ants  Thomas 
Thom son and o thers, and S im pson and Co. and 
o thers, and th a t th e  in te r lo c u to r  of th e  10 th  M arch  
1877 should be reversed, w ith  a dec la ra tion  th a t 
th e  ob jections fo r  S im pson and Co. o u g h t to  have 
been received, and w ith  th is  dec la ra tion  re m it the 
case to  the  C o u rt o f Session ; and I  fu r th e r  move 
y o u r  L o rd sh ip s  th a t the  respondents, th e  under
w r ite rs , be ordered to  pay to  the  appellants the 
costs o f  th is  appeal.

L o rd  P en za n c e .— M y  L o rd s , th e  facts which 
g iv e  rise  to  the  question  in  th is  case are undis- 
puted, and are these.

M r. B u r re ll was th e  sole ow ner o f  tw o  vesselsi 
the  D un luce  Castle and the  F itz m a u ric e , w h ich 
came in to  c o llis io n  a t sea. T he  co llis io n  was due 
e n tire ly  to  th e  neg ligence o f  those in  charge of 
th e  F itzm au rice , and th e  re su lt o f i t  was tha t 
the  o th e r vessel (the  D un luce  Castle) and her 
cargo were w h o lly  lost. M r. B u rre ll,  as ow ner of 
th e  sh ip  in  fa u lt ,  in s t itu te d  th is  s u it  under the 
p rov is ions o f th e  M erchan t S h ip p in g  A c ts  fo r  the 
purpose o f l im it in g  h is  l ia b i l i t y  to  those who bad 
suffered by th e  co llis ion  to  a sum  e q u a llin g  tf>e 
value o f th e  sh ip  in  fa u lt, ca lcu la ted a t 81. per ton, 
and  has paid in to  a ban k  under o rde r o f th e  court 
th a t sum, to  be d is tr ib u te d  by th e  c o u rt among! 
those e n tit le d  to  it .

T he  respondents are u n d e rw r ite rs  w ho had i n" 
sured th e  vessel w h ich  was su n k  (the  Dunluce 
Castle), and w ho have pa id  M r. B u rre ll,  aS 
th e  ow ner o f th a t vessel, u n d e r a value 
p o lic y  effected w ith  them  by  h im , th e  sum °* 
60001. as fo r  a to ta l loss. E o r th is  sum  they have 
cla im ed to  ra n k  w ith  the  o the r c la im ants  upon the
fu n d  in  c o u r t ;  and the question  is, w he the r they
are  e n tit le d  to  do sop T he  c o u rt below have 
a ffirm ed  th e ir  r ig h t  and a llow ed th e  cla im s, an® 
i t  is from  th a t decision th a t the present appeal is 
b ro u g h t.

A s  th e  c la im  thus  p u t fo rw a rd  is  made uuder  
th e  p rov is ions o f th e  sta tu tes  above re fe rre d A 0' 
I  w i l l  ca ll a tte n tio n  to  those prov is ions. -l,n 
25 &  26 Y ic t .  c. 63 (M e rchan t S h ip p in g  A°^ 
A m e n d m e n t A c t  1862), s. 54, p rov ides, “ I  £ 
th e  ow ner o f any sh ip  sha ll n o t (except in  cases p 
th e ir  a c tu a l fa u lt  and p r io r ity )  be answerable 1 ̂  
damages in  respect of loss o r damage to  ship °  
goods ”  in  an am oun t exceeding 81. per to n  o f f  . 
sh ip  d o in g  th e  in ju ry .  A n d  the  s ta tu te  11
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18 Y ic t .  c. 104 (the  M erch a n t S h ip p in g  A c t 
1854), sect. 514 (w h ich  is  inco rpo ra ted  w ith  the  
last-m entioned  A c t) ,  p rov ides th a t  “  in  cases w here 
any lia b il i ty  is a lleged to  have been in cu rre d  by 
any o w n e r”  in  respect o f in ju r ie s  to  sh ips o r goods, 
&c., “  and several c la im s are made o r appre
hended,”  a s u it  m ay  be in s t itu te d  b y  such owner 
“ fo r  th e  purpose o f d e te rm in in g  th e  am oun t o f 
such lia b il ity ,  and  fo r  d is tr ib u t io n  o f  such am oun t 
ra teab ly  am ong the c la im ants .”

F ro m  these p rov is ions i t  is , I  th in k ,  clear th a t 
no c la im  upon the  fu n d  can p rop e rly  be made 
except in  respect o f some “  l ia b il i ty  ”  o f the  ow ner 
to  th e  c la im a n t by reason o f an in ju r y  o r w rong  
fo r  w h ich  th e  ow ner w ou ld  be “  answerable in  
damages to  th e  person c la im in g .”  A n d  acco rd ing ly  
th e  ob jec tion  m ade to  th is  c la im  by the  appellants 
is th a t th e  u n d e rw rite rs  o f the  lo s t sh ip  have no 
r ig h t  o f action  aga inst the  ow ner o f the  sh ip  th a t 
d id  the m isch ie f, except such, i f  any, as th e y  m ay 
have de rived  fro m  the  ow ner of th e  lo s t sh ip , in  
whose place they m ay c la im  to  stand, and th a t he 
h im se lf had  and cou ld  have no such r ig h t  o f 
action, inasm uch as be ing the  ow ner o f bo th  
vessels any r ig h t  o f ac tion  he had m u s t be a r ig h t  
of action  aga inst h im se lf, w h ich  is  an a b s u rd ity  
and a th in g  u n kn ow n  to  the  law .

I n  answ er to  th is  ob jec tion  i t  seems to  have 
been considered by  the  c o u rt below th a t by  the 
paym en t o f a to ta l loss, and th e  cession o r tra n s 
fe r  to  th e  u n d e rw rite rs  o f th e  vessel (o r w hatever 
m ig h t rem a in  o f her) w h ich  fo llow ed thereupon 
b y  opera tion  o f law , some new r ig h t  o f ac tion  
sp ru n g  up  o r was created aga inst the ow ner o f 
the w ro ng -d o in g  sh ip  in  fa vo u r o f the  u n d e r
w r ite rs . I  say “  new ”  r ig h t  o f action, because 
the r ig h t  o f action  contem pla ted is  som eth ing  
d iffe re n t fro m  and o th e r th a n  th e  r ig h t  o f action  
w h ich  resided in  the  ow ner o f th e  in ju re d  ship, 
the  benefit o f w h ich  cou ld  o n ly  be made availab le 
to  th e  u n d e rw r ite rs  b y  transfe rence  fro m  th a t 
ow ner, and consequently cou ld  o n ly  be pu rsued in  
his name.

M y  L o rd s , I  e n tire ly  agree w ith  the  reason ing of 
the L o rd  C hance llo r on th is  head, and am of 
op in ion  th a t  the re  is no w a rra n t to  be found  in  the  
e x is tin g  decisions fo r such a p ropos ition .

B u t in  th e  a rg u m e n t a t y o u r L o rd s h ip s ’ ba r the 
learned counsel fo r the respondents took  th e ir  
stand upon a m uch broader g round . They con
tended th a t the  u n d e rw rite rs , by  v ir tu e  o f the 
p o licy  w h ich  th e y  entered in to  in  respect o f th is  
sh ip , had an in te re s t o f th e ir  ow n in  her welfare 
and p ro tection , inasm uch as any in ju ry  o r loss 
sustained by her w ou ld  in d ire c t ly  fa ll upon them  
as a consequence o f th e ir  c o n tra c t; and th a t th is  
in te re s t was such as w ou ld  support an action by 
them  in  th e ir  ow n names and b e h a lf aga inst a 
w rong-doer. T h is  p ro p o s itio n  v ir tu a lly  a ffirm s a 
p rin c ip le  w h ich  I  th in k  y o u r  L o rd sh ip s  w i l l  do 
w e ll to  consider w ith  some care, as i t  w i l l  be found 
to  have a m uch  w id e r app lica tion  and s ig n ifica tio n  
than  any w h ich  m ay be in vo lve d  in  th e  inc iden ts 
o f a con trac t o f insurance.

The p rin c ip le  invo lve d  seems to  me to  be th is  
— th a t w here damage is  done b y  a w rong-doer to  
a cha tte l, n o t on ly  th e  ow ner o f th a t  cha tte l, b u t 
a ll those w ho b y  con trac t w ith  the  ow ner have 
bound themselves to  o b liga tions  w h ich  are re n 
dered m ere onerous, o r  have secured to  themselves 
advantages w h ich  are rendered less benefic ia l, by  the  
damage done to  th e  cha tte l, have a r ig h t  o f action

aga inst th e  w rong-doer, a lth o u g h  th e y  have no 
im m e d ia te  o r reve rs iona ry  p ro p e rty  in  the  cha tte l, 
and  no possessory r ig h t  by  reason o f any co n tra c t 
a tta c h in g  to  the  ch a tte l its e lf, such as b y  lie n  o r 
hypo theca tion .

T h is , I  say, is  th e  p r in c ip le  in vo lve d  in  th e  re 
spondents’ con ten tion . I f  i t  be a sound one, i t  
w ou ld  seem to  fo llo w  th a t, i f  by  th e  neg ligence of 
a w rong-doer goods are destroyed w h ich  the ow ner 
o f them  had bound h im se lf by  con tra c t to  supp ly  
to  a th ird  person, th is  person as w e ll as th e  ow ner 
has a r ig h t  o f action  fo r  any loss in flic te d  on h im  
b y  th e ir  des tru c tio n .

B u t i f  th is  be tru e  as to  in ju r ie s  done to  cha tte ls , 
i t  w ou ld  seem to  be equally  so as to  in ju r ie s  to  
the person. A n  in d iv id u a l in ju re d  by a n e g li
g e n tly -d r iv e n  ca rriage  has an action  aga inst the  
ow ner o f i t .  W o u ld  a doctor, i t  m ay be asked, w ho 
had con trac ted  to  a tte nd  h im  and p rov ide  m e d i
c ine fo r  a fixed  sum  b y  the  year, also have a r ig h t  
o f action  in  respect o f th e  a d d itio na l cost o f a tte n 
dance cast upon h im  by th a t accident ? A n d  y e t 
i t  cannot be denied th a t the  doctor had an in te re s t 
in  h is p a tie n t’s safety. I n  lik e  m anner an actor 
o r s inge r bound fo r  a te rm  to  a m anager o f a 
thea tre  is d isabled by the  w ro n g iu l act o f a th ird  
person, to  th e  serious loss o f the  m anager. Can 
the m anager recover damages fo r  th a t loss fro m  
th e  w ro n g  doer ? Such instances m ig h t be in d e fi
n ite ly  m u ltip lie d , g iv in g  r ise  to  r ig h ts  o f ac tion  
w h ich  in  m odern com m un ities , w here  eve ry  com 
p le x ity  of m u tu a l re la tio n  is d a ily  created by  con
tra c t, m ig h t be bo th  num erous and novel.

M y  L o rd s , I  have g ive n  these illu s tra tio n s  be
cause I  fa il to  see an y  d is tin c tio n  in  p r in c ip le  
between th e m  and th e  r ig h t  asserted by  the  under
w r ite rs  in  th e  present case; and i f  I  am  r ig h t  in  
so re g a rd in g  them  th e y  show a t least how  m uch 
w ou ld  be invo lve d  in  a decision b y  y o u r L o rd sh ip s  
w hereby th a t r ig h t  shou ld  bo a ffirm ed.

B u t th e  g ro u n d  upon w h ich  I  w i l l  ask y o u r 
L o rd sh ip s  to  re jec t th is  con ten tion  o f th e  respon
den ts ’ counsel is  th is — th a t upon the  cases c ited, 
no precedent o r  a u th o r ity  has been found o r p ro 
duced to  th e  H ouse fo r  an action  aga inst the  
w rong-doer, except in  th e  name, and the re fo re  in  
p o in t o f law  on the  p a rt, o f one w ho had e ith e r 
some p ro p e rty  in  o r  possession o f th e  ch a tte l in 
ju re d . O n th e  o th e r hand, th o  existence o f au tho 
r it ie s  in  w h ich  th e  s u it  has been b ro u g h t in  the 
nam e o f the  ow ner, th o u g h  fo r  the benefit of 
persons h a v in g  a co lla te ra l in te re s t, is  som ewhat 
s tro n g  to  show th a t such persons had no r ig h t  o f 
action  in  themselves. F o r  i t  is  to  be presum ed 
th a t a person hav ing  such a r ig h t  w ould  pursue  
i t  d ire c tly , and n o t in d ire c tly , th ro u g h  th e  name o f 
another.

T he  observations o f L o rd  M ansfie ld  in  the  case 
o f M ason  v . S a in s iu ry ,  w h ich  was an action  
againBt the  hundred  fo r  damage done to  th e  p e t i
t io n e r ’s p rope rty , the value o f w h ich  u n d e rw rite rs  
had a lready paid, th ro w  some l ig h t  on th e  s u b je c t: 
“  I f  the  insu re rs  be f ir s t  lia b le , then  paym en t to  
th e m  is  a sa tis fac tion , and  the  hun dre d  is n o t 
liab le . B u t ih e  c o n tra ry  is  ev iden t fro m  the 
na tu re  o f a co n tra c t o f insurance. I t  is  an in 
dem n ity . W e  every day see the  in s u re r p u t  in  
th e  place o f the  insu red . I n  abandonm ent i t  
is so, and the  in su re r uses the  name o f the  
insu red .”

T in d a l, C .J. quotes th is  language in  the  case 
o f Yates v. W hyte  (4 B in g . N . 0 . 283), and adds,
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“  T h a t th e  insurers  m ay recove r in  the  name of 
the  assured a fte r he has been satisfied appears 
fro m  R a n d a l v. Cochrane, w here i t  was he ld  th a t 
they had the  p la inest e q u ity  to  in s t itu te  such a 
Buit.”

A n d  in  the  same case P a rk , J . sa id : “ T h is  
p o in t has been decided ever since the  t im e  o f 
L o rd  H a rd w ic k e ; so m uch so th a t i t  has been la id  
down in  te x t-w r ite rs  th a t  w here th e  assured, who 
had been indem n ified  fo r  a w rong, recovers fro m  
the  w rong-doer, th e  insu re rs  m ay recover the 
am ount fro m  th e  assured. I n  R a n d a l v. Cochrane 
i t  was said they  had th e  clearest e q u ity  to  use the  
name o f th e  assured in  o rd e r to  re im bu rse  th e m 
selves, and in  M ason  v. S a insbu ry  th e  judges 
were a ll  unanim ous ; th e y  he ld  indeed th a t the 
insu re rs  cou ld  n o t sue in  th e ir  ow n names, b u t 
th e y  con firm ed  the  d o c trin e  th a t the  w rong-doer 
should be u lt im a te ly  liab le  n o tw ith s ta n d in g  a 
paym ent by th e  insu re rs .”

A  question was raised in  the  course o f  the  
a rg u m e n t a t y o u r  L o rd s h ip s ’ bar, w h e th e r the 
u n d e rw rite rs  cou ld  have defended themselves 
aga ins t an ac tion  b ro u g h t on th e  p o licy  by  M r. 
B u rre ll,  on the  g round  th a t the  loss was occasioned 
by a sh ip  w h ich  belonged to  h im se lf, and was 
naviga ted  by h is  agents and servants P T he  so lu 
t io n  o f th is  question, w h ich e ve r way i t  be solved, 
does n o t seem to  me to  advance th e  c la im  now 
made b y  the  u n d e rw rite rs . I f  they  had a good 
defence aga inst M r.  B u r re ll ’s c la im , th e y  were 
bound to  a v a il them selves o f i t ,  and thus th ro w  
th e  loss upon M r .  B u rre ll,  instead o f p a y in g  h im  
and c la im in g  to  th ro w  th e  loss on th e  o ther 
c red ito rs  o f the  d is tr ib u ta b le  fu n d . I f ,  on the  
o th e r hand, th e y  had no such defence, I  fa il to  see 
how  th a t c ircum stance  has any bearing  upon o r in  
any degree im proves th e ir  p o s itio n  in  the c la im  
th e y  now  make.

I n  the  re s u lt  the re fo re  I  su b m it to  y o u r L o rd -  
sh ips th a t th e  o n ly  lia b ilit ie s  in  respect o f w h ich  
M r. B u r re ll pa id  the fu n d  in to  c o u rt under the 
s ta tu tes  were those fo r  w h ich  he was answerable 
in  dam ages; and th a t, as lie  cou ld  n o t be answer- 
able in  damages to  h im se lf, no c la im  o u g h t to  be 
a llow ed aga inst the  fu n d  in  respect o f  any r ig h t  
de rived  fro m  h im , aud enforceable o n ly  in  h is 
name ; w h ile , on the  o th e r hand, the u n d e rw rite rs  
have produced no a u th o r ity  o r even ju d ic ia l d ic tu m  
fo r  th e  p ropos ition  th a t, in  th e ir  own r ig h t ,  and 
indepen d e n tly  o f M r. B u r re ll in  h is  cha rac te r o f 
assured, they  cou ld  have sued h im  lo r  damages in  
h is  cha ra c te r o f ow ner o f th e  F itzm au rice . A n d  
fo r  these reasons I  concu r in  a ll respects in  the 
m o tion  placed beiore the  H ouse b y  the noble and 
learned L o rd  on the  woolsack.

L o rd  Blackburn.— M y  L o rds , I  have had the 
advantage of read ing  th e  op in ion  o f  the noble 
0,01. learned L o rd  who spoke las t in  th is  case, in  
w h ich  I  com p le te ly  agree. B u t as th e  judges  
m  I*“ 6 c o u rt below have g ive n  a ju d g m e n t the  
o th e r w ay, I  th in k  the  respect w h ich  1 s ince re ly  
fee l fo r  th e ir  a u th o r ity  makes i t  p rope r to  say 
w h y  I  d issen t fro m  th e ir  reasoning, or, in  o the r 
w ords, to  p o in t o u t w h a t seems to  me the  fa lla cy  
m  th e  ju d g m e n t in  the  c o u rt below.

M y  L o rd s , I  do n o t d o u b t a t a ll th a t  w here  the 
owners ot an insu red  sh ip  have c la im ed  o r been 
p a id  as fo r  a to ta l loss, th e  p ro p e rty  in  w h a t re 
m ains o f the  sh ip , and a ll r ig h ts  in c id e n t to  the 
p ro p e rty , are tran s fe rre d  to  th e  u n d e rw rite rs  as 
fro m  th e  tim e  o f the  d isaste r in  respect o f  w h ic h
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the  to ta l loss is c la im ed fo r  and pa id . The  r ig h t  
to  receive paym en t o f fre ig h t a cc ru in g  due, b u t 
n o t earned a t the  tim e  o f the d isaste r, is one o f 
those r ig h ts  so in c id e n t to  th e  p ro p e rty  in  the 
sh ip , and i t  the re fo re  passes to  th e  u n d e rw rite rs  
because the sh ip  has become th e ir  p ro p e rtv , ju s t 
as i t  w ou ld  have passed to  a m ortgagee o f the 
sh ip , w ho before th e  fre ig h t  was com p le te ly  earned 
had taken  possession o f the  s h ip : (see K e ith  v. 
B u rro w s , J u ly  1877, L . Reps. 2 A p p . Cases, 636.) 
T h is  is a t tim es ve ry  hard  upon the  insured  owner 
o f the sh ip  ; he can, however, avo id  i t  b y  c la im in g  
o n ly  fo r a p a rt ia l loss, keep ing  th e  p ro p e rty  in  
h im se lf, and so keep ing  the r ig h t  to  earn the 
accru ing  fre ig h t.  I r i  such a case, he recovers an 
in d e m n ity  fo r  the  am oun t o f the  loss a c tu a lly  sus
ta ined, in  ca lcu la tin g  w h ich  a ll the  benefits  in c i
d en t to  the  p ro p e rty  re ta ined  by  the  sh ipow ner 
m us t be considered.

B u t the  r ig h t  o f th e  assured to  recover 
damages fro m  a th ird  person is n o t one o f those 
r ig h ts  w h ich  are in c id e n t to  the  p ro p e rty  in  the 
s h ip ; i t  does pass to  the  u n d e rw rite rs  in  case of 
paym en t io r  a to ta l loss, b u t on a d iffe re n t 
p r in c ip le — and on th is  same p rin c ip le  i t  does 
pass to  th e  u n d e rw rite rs  w ho have satisfied a 
c la im  fo r  a p a rt ia l loss, th o u g h  no p ro p e rty  in  
th e  sh ip  passes. T h is  w i l l  appear c lea r i f  we 
suppose th a t th e  ow ner o f th e  D un luee  Castle 
bad in  th is  case been a d iffe re n t person fro m  M r. 
B u rre ll,  and th a t the D un luee  Castle, instead 
o f being to ta lly  sunk, had o n ly  been in ju re d  to 
th e  e x te n t o f  50 per cent, o f he r value. The 
ow ner o f the  D unluee Castle w ou ld  have had 
a r ig h t  o f ac tion  to  recove r th a t 50 pe r cent, 
fro m  M r. B u rre ll ,  n o t because he was th e  owner 
o f the F itzm au rice , b u t because he was the  master 
o f the capta in  and crew  whose negligence, in  the 
course o f th e ir  em p loym en t, occasioned the 
damage. The  u n d e rw rite rs  cou ld  n o t res is t pay- 
m e n t o f an in d e m n ity  to  the  ow ner o f the  Dunluee  
Cas'le, on the  g round  th a t  he had a rem edy over 
aga inst M r.  B u rre ll ,  b u t th e y  w ould  have had a 
r ig h t ,  i f  he had a lready recovered som e th ing  from  
M r. B u r re ll ,  to  have th a t considered in  s e ttlin g  
w h a t th a t in d e m n ity  shou ld  be; or, i f  he had not 
y e t recovered fro m  M r.  B u r re ll ,  they  w ou ld , on the 
p r in c ip le  la id  down in  R a n d a l v. Cochrane (1 Ves. 
sen. 97), have a r ig h t  to  g e t w h a t th e y  cou ld  from  
M r. B u r re ll in  o rde r to  recoup themselves.

M ason  v. S a in sb u ry  (3 D oug ]. 61) and Yates 
v . W hyte  (4 B iD g. N . C. 272) were bo th  cases 
o f p a rt ia l loss on ly . The  r ig h t  o f th e  under
w r ite rs  cou ld  n o t arise in  those cases b y  rela- 
t io n  back to  the  passing o f the p ro p e rty  a t th e  tim e 
ot the  loss, fo r  there  was no such passing o f t ^ 0 
p ro p e rty . I t  cou ld  o n ly  arise, and d id  o n ly  arise» 
fro m  the fa c t th a t th e  u n d e rw r ite rs  had pam 
an in d e m n ity , and so were subrogated fo r the 
person w hom  they  had indem n ified  in  h is  per
sonal r ig h ts  fro m  th e  tim e  o f the  paym en t of the 
in d e m n ity .

I n  E n g la n d  the  action  m u s t be in  the  name 
o f th e  sh ipow ner, n o t o f th e  u n d e rw rite rs . ^ 
th in k  th is  m a te ria l, as show ing  th a t  i t  is fh 0 
personal r ig h t  o f action  o f  the  sh ipow ner, f^10 
benefit o f w h ich  is  tran s fe rre d  ‘to  the  under
w r ite rs . I n  o th e r system s o f ju risp rudence , ° r 
i t  m ay be in  o u r own as a lte red  hereafter, t-b0 
assignee o f  such a r ig h t  m ay be able to  sue l j j  
h is  ow n name. T he  im p o r ta n t question  w il l  std 
rem a in . Is  i t  a tra n s fe r o f  a r ig h t  o f actio*3»
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w h ic h  cannot be tra n s fe rre d  unless i t  a lready 
exists, o r a fresh  r ig h t  created P The w hole 
reason ing o f the  c o u rt below is app licab le  to  the 
case o f a to ta l loss, and o f a to ta l loss on ly . I t  
w ou ld  n o t be applicable to  th e  case o f a p a rt ia l 
loss o f 99 per cent, o r  even more. I  th in k ,  how 
ever, th e  reason o f th e  law  is  n o t m ore app licab le  
to  those w ho have indem n ified  fo r a to ta l loss 
th a n  to  those who have in d e m n ifie d  fo r a p a rt ia l 
one.

I  have o n ly  fu r th e r  to  observe, th a t i f  th e  law  
had been th a t th e  owners o f a sh ip  were to  be 
trea ted  as a quas i co rpo ra tion , and so th e  owners 
o f th e  D unluce Castle  had had a r ig h t  of 
action  fo r damages aga inst the  ow ners o f the  
Fit.zm aurice, irre sp e c tive ly  o f w h e th e r some 
o r the  whole o f the shareholders in  the  tw o  quasi 
corpora tiono  were id e n tica l, the  case w ou ld  have 
been q u ite  d iffe re n t. Bub such is  n o t the  law , 
and the L e g is la tu re  in  the A c ts  now  in  considera
t io n  d id  n o t in te n d  to  g ive  any r ig h t  o f action 
fo r  damages w hich d id  nob e x is t before, b u t o n ly  
to  l im i t  th e  am oun t recoverable u n d e r the  e x is t
in g  law.

I  th in k  th a t the  question  w h e th e r th e  u n d e r
w r ite rs  had o r had n o t a defence aga ins t any 
action  on the  p o lic y  by  M r. B u r re ll does nob 
arise, and I  p re fe r to  say n o th in g  about i t .

L o rd  Gordon-—M y  Lo rds , th is  case is a ttended 
w ith  some d if f ic u lty ; b u t h a v in g  g ive n  i t  th a t 
anxious considera tion  to  w h ich  the  op in ions o f 
th e  v e ry  learned judges o f th e  C o u rt o f Session 
are so w e ll e n tit le d , I  have come to  the op in io n  th a t 
th e  appeal m us t be sustained.

I  have had the  advantage o f  seeing and con
s id e rin g  the op in ions w h ich  have been de live red  
b y  y o u r L o rdsh ips , and I  concur in  th a t o f y o u r 
L o rd s h ip  on the woolsack. I t  is unnecessary, 
there fore , th a t I  should de ta in  y o u r L o rd s h ip s  by 
any leng thened rem arks.

T h is  d iscussion arises w ith  reference to  a fund  
w h ich  is o f lim ite d  amount;, and beyond w hich 
the re  is no l ia b i l i t y  aga inst the  person w ho has 
p rov ided  th e  fund , v iz ., the  ow ner o f the  F itz -  
m aurice, w h ich  was the vessel d o ing  the  in ju r y  
to  the  D un luce  Castle, in  respect o f w h ich  a ll 
the  c la im s arise. T here  are several c la im ants  on 
th e  fund , in  (p a rtic u la r  the owners o f  the cargo 
w h ich  was on board o f the  D un luce  Castle a t 
the tim e  she was in ju re d , and the u n d e rw r ite rs  on 
the  vessel. The fu n d  is  in s u ffic ie n t fo r paym en t 
in  f u l l  o f a ll th e  c la im s, and th e  owners o f th e  
cargo ob ject, and are e n tit le d  to  object, to  the  r ig h t  
o f these u n d e rw rite rs  to  ran k  on the  fu n d . The  
p e c u lia r ity  in  the case is, th a t the same person is 
the  ow ner of bo th  sh ips— both the sh ip  w h ich  was 
sunk and th a t  w h ich  d id  the in ju ry .  I f  the  sh ip  
had belonged to  d iffe re n t owners I  th in k  there  
can be no d oub t th a t in  such a case as here 
occurs, v iz ., a case o f a to ta l loss, th e  u n d e rw rite rs  
w o u ld  have been e n tit le d  as in  r ig h t  o f the ow ner 
o f the in ju re d  sh ip  to  v ind ica te  a c la im  of 
damages aga inst th e  ow ner o f th e  vessel w h ich  
had caused th e  damage, and to  p a rtic ip a te  in  the 
fu n d  in  medio w h ich  form s the  measure o f th e  
o ffe nd in g  sh ipow ners ’s l ia b i l i t y  u n d e r the M e r
chant S h ip p in g  A c ts . B u t th a t  is n o t th e  case 
W ith  w hich y o u r L o rd sh ip s  have to  d e a l; aud 
you  m u s t consider th e  case on th e  facts as they 
arise, v iz  , th a t the  same person was the  ow ner of 
bo th  ships.

I  th in k  there  is n o th in g  pecu lia r to  Scotch law  1

in  the  case, th e  systems o f bo th  coun tries  in  
regard  to  m arine  insu rance  be ing  the  same, and 
the  p rov is ions o f th e  M e rch a n t S h ip p in g  A c ts  
a p p ly in g  equa lly  to  bo th .

T he  v iew  w h ich  I  take  o f th e  case is  a ve ry  
sh o rt one, and i t  is  th is — I  th in k  th e  case m u s t he 
looked a t as i f  the  ow ner o f th e  D un luce  Castle 
had n o t been insu red . H is  h a v in g  e ffected  in 
surance was a ve ry  p rope r and p ru d e n t act, b u t 
he d id  i t  fo r h is  own benefit, and the  u n d e r
w r ite rs  cannot com p la in  th a t th e y  have had to  
m eet th e  r is k  aga inst w h ic h  they  insu red . N ow , 
I  th in k  i t  is  clear th a t i f  the  ow ner o f the  D u n -  
luce Castle  had n o t been in su re d  he cou ld  have 
had no c la im  aga inst h im se lf as th e  ow ner of 
th e  F itzm a u rice , w h ich  caused the  in ju r y  
to  the  D un luce  Castle. T he  in ju r y  to  th a t  
sh ip  was su b s tan tia lly  caused by its  ow n ow ner, 
and he cou ld  n o t be liab le  to  h im se lf fo r  the 
damage so caused. A n d  i f  he cou ld  n o t be lia b le  
to  h im se lf, he cou ld  n o t assign any r ig h t ,  e ith e r 
expressly o r  by  im p lic a tio n  o f law , to  any th ir d  
person, as he had none to  convey. N o  doub t th e  
r ig h ts  o f u n d e rw rite rs  are w e ll established, and i t  
is one o f these th a t on paym en t o f th e  r is k  as fo r 
a to ta l loss th e y  are e n tit le d  to  a ll th e  r ig h ts  in  the  
in ju re d  sh ip  w h ich  belonged to  its  ow ner, b u t they 
are no t e n tit le d  to  m ore. A n d  i f  the  ow ner o f  the 
D un luce  Castle had no r ig h t  to  sue th e  ow ner of 
the  F ilzm a u rice , n e ith e r can the  u n d e rw r ite rs  on 
th e  D un luce  Castle, whose r ig h ts  were derived 
fro m  the ow ner o f th a t  vessel.

I  the re fo re  concur in  the  ju d g m e n t w h ich  m y  
nob le  and learned fr ie n d  on the woolsack p ro 
poses.

In te r lo c u to r  o f C o u rt o f Session, 24 th  N ov . 
1876,va ried  b y  in s e rtin g  a fte r  the  w ords “ ra n k  
and p re fe r the whole o f the o th e r c la im ants  ”  th e  
w ords “ o th e r th a n  the  u n d e rw rite rs ,”  and by in 
se rtin g  a fin d in g  th a t the u n d e rw rite rs  Thom as 
Thom son and o thers are jo in t ly  and seve ra lly  
lia b le  to  the  app lican ts  S im pson and Co. and 
o thers w ith  rega rd  to  th e  expenses occasioned 
by  th e  d iscussion between the  c la im an ts  Thom as 
Thom son and o thers and  S im pson and Co. and 
o th e rs ; and  in te r lo c u to r  o f th e  1 0 th  M arch  1877 
reversed, and  a dec la ra tion  th a t th e  objections 
fo r  S im pson and Co. and  H enderson , H o g g , and 
Co. o u g h t to  have been rece ive d ; and cause re 
m itte d  w ith  th is  dec la ra tion  to  the  C o u rt o f 
Session; and respondents, th e  u n d e rw rite rs , 
ordered to pay to  the  appellants  the  costs of th is  
appeal.

Judgm ent appealed f r o m  reversed, a nd  cause 
rem itted to the C ourt o f  Session. The appe l
lants to have the costs o f  th is  appeal.

S o lic ito rs  fo r the  appellants, W altons, Buhh, and 
W alton.

S o lic ito rs  fo r th e  respondents, Grahames, and 
W ard law .
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(B e fo re  B ramwell, B rett, and Cotton, L .J J .)
F rench and Sons v . N ewgass and Co. 

S h ip p in g -C h a r te r -p a r ty — C lass ifica tion  o f  ship—  
W a rra n ty .

I n  a  cha rte r-pa rty  the ship was described as n e a rly  
classed' “  A  I f .  Record o f  A m erican  and F o re ign  
S h ip p in g  Booh.”  The ship was chartered to N ew  
Orleans to load cotton. Soon a fte r her a r r iv a l  
there the certifica te  o f her c lass ifica tion was can
celled, and  the charterers were in  consequence 
unable  to ob ta in  insurances on the cotton, aud  
they refused to load  the sh ip . I n  a n  action  by 
the shipowners aga inst the charterers f o r  breach 
o f  the ch a rte r-p a rty  i t  was 

M eld  (a ffirm in g  the decision o f  Denman, J.), tha t 
there was no breach o f  w a r ra n ty  by the p la in tif fs ,  
because the statement o f  the sh ip ’s c lassifica tion  
in  the cha rte r-pa rty  was a w a rra n ty  o n ly  tha t 
she was so classed a t th a t tim e, and  no t th a t she 
was r ig h t ly ,  o r w ou ld  continue so classed, and  
th a t p la in t if fs  were e n titled  to m a in ta in  th e ir  
action.

A ction by shipowners to recover damages against 
charterers for breach of the charter-party.

T he  p la in t if fs  were th e  owners o f th e  sh ip  
W ill ia m  Jackson, and on the  4 th  Sept. 1876 they  
ch a rte red  he r to  the  defendants. The  m a te ria l 
p a r t  o f th e  ch a rte r p a rty  was : “  A  I f ,  R ecord  of 
A m e ric a n  and F o re ig n  S h ip p in g  B ook. I t  is  th is  
day m u tu a lly  agreed between the  owners o f the  
sh ip  ca lled the  W illia ,m  Jackson, n e w ly  classed as 
above th a t, & c.”  The sh ip  was charte red  to  N ew  
O rleans to  load a cargo o f co tton. The  sh ip  a r
r iv e d  a t  N ew  O rleans on th 9  13 th  N o v . O n the  
2 5 th  N o v . th e  ce rtifica te  o f a c lass ifica tion  o f 
th e  sh ip  (A. I f ,  Record of A m e rican  and F o re ig n  
S h ip p in g  B ook) was cancelled. The sh ip  had been 
classed in  th e  prev ious A u g u s t in  L iv e rp o o l. She 
was surveyed b y  a person em ployed b y  L lo y d s ’ as 
h a v in g  been n e w ly  rem e ta lled  w h ich  i t  tu rn e d  ou t 
was n o t th e  case.

I n  consequence o f th e  cance lla tion, the  defen
dan ts were unable to  o b ta in  m arine  insurance on 
th e  co tton , and th e y  refused  to  load th e  ship.

A t  th e  t r ia l  before D enm an, J., a t the las t L iv e r 
pool assizes, the  ju d g e  en te red  ju d g m e n t fo r  the  
p la in t if fs  on the  above facts.

The  defendants appealed.
Herschell, Q.C. fo r  defendants.— There  was 

here a breach o f  w a rra n ty  th a t  th e  sh ip  was 
as described in  th e  ch a rte r-p a rty , and th e  cha r
te re r  was the re fo re  n o t bound to  load. H u rs t  v . 
Usborne (25 L .  J . 209, C. P . ; 18 C. B . 144) is 
d iffe re n t fro m  th is  case ; the re  th e  vessel was p ro 
p e rly  classed a t the  tim e  th e  c h a rte r-p a rty  was 
made, and ran  o u t o f  he r class b y  e lflu x io n  o f t im e  
d u r in g  he r voyage. The  c o u rt he ld  th e re  was no 
breach o f w a rra n ty , b u t the  ju d g m e n t w e n t upon 
th e  fa c t th a t i t  was in  the  know ledge  o f  bo th  
pa rties  th a t  th e  sh ip  w ou ld  become unclassed in

[C t . op A p t .

I course o f t im e . H e re  the  d e sc rip tio n  in  the 
ch a rte r-p a rty  is  a w a rra n ty  th a t th e  sh ip  a t th a t 
t im e  is classed as described and w il l  con tinue  so 
classed u n t i l  th e  t im e  expires, [B  ra m welt, L . J • 
— T hen  i f  y o u  cou ld  show th a t in  fa c t she ought 
n o t to  have been on the  re g is te r , a lth o u g h  s t i l l  
k e p t on i t ,  the re  w ou ld  s t i l l  be a breach of w ar
ra n ty . ]  I  say th a t  the  sh ip  ab in i t io  m u s t be such 
as she is  offered to  th e  cha rte re r. She a rr ive d  as 
an unclassed sh ip , and th e  defendant is  n o t bound 
to  pay f re ig h t  o r c a rry  o u t th e  c h a rte r-p a rty  on 
h is  p a rt. I t  is  no unreasonable cons tru c tio n , as 
between th e  sh ipow ner and cha rte re r, th a t  the 
sh ip  is  to  be such as she is  described. T he  cha r
te re r is unable to  o b ta in  insurances on the ship 
and goods by reason o f he r n o t be ing  classed.

W. H . B u tle r  fo llow ed.— The w a rra n ty  in  the 
c h a rte r-p a rty  is  th a t th e  sh ip  was olassed as de
scribed, and r ig h t fu l ly  so classed. H e  re fe rred  
to

Clover v. Roydon, 2 Aep. M ar. Law Cas. 167; 29 
L. T . Rep. N. S. 639 ; L. Rep. 17Eq. 190;

Jackson v . The Union Marine Insurance Company, 2 
Asp. Mar. Law Cas. 435 ; 31 L. T. Rep. N. S. 789 S 
L. Rep. 10 C. P. 125.

0 . R usse ll Q.C. and French, fo r  p la in t if fs ,  were 
n o t heard.

B r a m w e l l , L .J .— I  am o f op in ion  th a t the 
ju d g m e n t m u s t be a ffirm ed. I  re a lly  cannot b rin g  
m yse lf to  e n te rta in  d o u b t about th is  case. R  
appears to  m e a v e ry  c lear one.

The s ta tem en t in  th e  c h a rte r-p a rty  is  a w a[" 
ra n ty  o f some so rt o r  k in d  th a t the  vessel i® 
reg is te red  in  th e  sh ip p in g  books o f A m erican  
L lo y d ’s. N o w  w ha t is th e  w a rra n ty  precise ly ‘ 
M r .  H e rsch e ll says i t  is  a w a rra n ty  th a t  the 
vessel is “  so classed, and w i l l  con tinue  s0 
classed,”  u n t i l  she goes o u t o f  he r class by 
e fflux ion  o f tim e. M r. B u t le r  p u t  i t  as a w ar' 
ra n ty  th a t  she was “  so classed, and r ig h t ly  s° 
classed ”  a t th e  tim e  of th e  c h a rte r-p a rty . I  
n o t th in k  i t  is possib le to  p u t  e ith e r o f these con
s tru c tio n s  upon the  w a rra n ty  ; e ith e r o f them , in 
m y  o p in io n  is unreasonable. I t  is  n o t on ly  8 
w a rra n ty , i t  is also a s ta tem en t o f cond ition . The 
sh ipow ner th in k s  w e ll to  ge t h is  vessel p u t  on B ie 
A m e rican  re g is try . T he  ch a rte re r takes the 
vessel, b u t  th e  m a tte r  is of no m ore im portance  to 
th e  one th a n  to  th e  o ther. N ow , th a t  being 
th e  tru e  sta te  o f  th in g s , w h a t is  the  reasonabl0 
expansion o f th is  u n d e rta k in g  ? I  th in k  i t  is th is : 
“  I ,  the  sh ipow ner, w a rra n t th a t the  A m erican  
association, h a v in g  sa tis fied  them selves abont 
the  m a tte r, have p u t m y  vessel on th e ir  regist®r  
as ‘ n e w ly  classed A  1J,’ and she is  now  the i’6 
olassed as such, b u t I  do n o t undertake  th a t they
m ay no t change th e ir  m inds  on account of some new
m a tte r com ing  to  th e ir  know ledge, and  w h ich  n » g . 
induce them , r ig h t ly  o r w ro n g ly , to  change then- 
m in d s .”  H o w  cou ld  he undertake  i t  ? I t  seem® 
to  me im possib le  to  h o ld  th a t  the re  was any ®°cil 
u n d e rta k in g  on th e  p a r t  o f th e  sh ipow ner as to  w ar' 
ra n t th a t  the  sh ip  was r ig h t fu l ly  on the  reg is te r, ° r 
w o u ld  con tinue  there.

I f  th is  is he ld  to  be a w a rra n ty  th a t th e  ship wilS 
r ig h t fu l ly  reg is te red , th e n  a lth o ug h  she was on 
th e  re g is te r and con tinued  there , ye t, i f  ^  
c h a rte re r cou ld  show th a t  she o u g h t no t to  & 
th e re , te rm s o f the  c h a rte r-p a rty  w ou ld  no 
be com p lied  w ith . I  t h in k  th e  question ," 
v e ry  im p o r ta n t one, because, i f  M r .  H ersche ll 
co n ten tio n  is  r ig h t ,  po lic ies o f insurance on ship

F r e n c h  a n d  Sons v . N ewgass an d  C o.
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and goods, w h ich  con ta in  s im ila r  w a rran ties , 
w ou ld  be vo id  in  cases lik e  th e  present. I  th in k  
the  m ischiefs w h ich  w ou ld  re s u lt from  g iv in g  e ffec t 
to  M r. H e rsch e ll’s con ten tion , are m uch g re a te r 
th a n  cou ld  arise fro m  h o ld in g  th e  o th e r way, be
cause sh ip p in g  people m ay a lw ays g ua rd  th e m 
selves b y  in sp e c tin g  th e  sh ip  on th e ir  ow n 
account.

I t  was said also in  a rg u m e n t th a t, i f  th is  
case was decided aga inst th e  cha rte re r, he w ou ld  
be le f t  w ith o u t rem edy fo r  a ll th e  loss he has 
su s ta ined ; fo r  i t  is a d m itte d  th a t he m ay have 
su ffe red  some loss b y  n o t be ing  able to  in su re  h is  
goods so favo u ra b ly . I t  is said he has no rem edy 
because no action w ou ld  lie  by  h im  aga inst the 
A m e rican  L lo y d ’s A ssoc ia tion  i f  th e y  have im 
p ro p e rly  taken  th e  vessel o ff th e ir  re g is try . B u t 
I  cannot see how  an action  w o u ld  lie  by  the 
sh ipow ner aga inst them . T hey do n o t u n dertake  
to  be a lw ays r ig h t ,  b u t th e y  u n dertake  to  use due 
d iliig e n c e ; supposing  th e y  had fa ile d  in  th a t d u ty  
tow ards th e  p la in tif f ,  could he say : “ Y o u  p u t me 
on yo u r re g is te r im p ro p e r ly : the  ch a rte re r in  
consequence re jected  th e  sh ip , and I  lo s t the reby  
a la rge  am oun t o f p ro p e rty .”  I  th in k  th a t w ou ld  
be too rem ote. T he  m isch ie f appears to  be as 
g re a t to  one p a rty  in  th is  action  as to  the o ther. 
I t  was a m is fo rtu n e  to  bo th  th a t  the  sh ip  shou ld  
have been im p ro p e rly  p u t on th e  reg is te r, i f  i t  was 
im p ro p e rly  p u t on.

I n  m y  op in ion  the u tm o s t w a rra n ty  g iven  in  
th e  c h a rte r-p a rty  was, th a t a t th a t  tim e  the  sh ip  
was classed A  I f .

S om eth ing  was said about th e  proceedings of 
the  A m e rica n  L lo y d ’s A ssoc ia tion  h a v in g  re n 
dered th e  c h a rte r-p a rty  vo id  ab in it io .  I  do n o t 
know  how th a t cou ld  be done except b y  some 
agreem ent between th e  pa rties , o r  b y  th e  opera
t io n  o f some lega l p r in c ip le . A s  I  said before, th is  
is a case in  w h ich  the  l im it  o f th e  engagem ent b y  
the  sh ipow ner is th a t h is  sh ip  is on the A m e rican  
re g is te r “ a t th is  t im e ,”  and “ a t  th is  t im e ”  the 
A m e rican  association are satisfied  th a t  i t  should 
be so reg istered.

B r e tt , L .J .— I  am  o f th e  same op in ion .
I  th in k  the question is  so le ly one o f cons tru c 

t io n ;  and th e  docum ent m u s t be construed  
accord ing to  th e  o rd in a ry  ru les  used in  th e  
cons truc tion  o f in s tru m e n ts . N o w , th is  in s t ru 
m en t is  e llip t ic a l to  beg in  w ith . The  w ords 
in  question are, “  N e w ly  classed, A  1 ] ;  ”  th e  
o rd in a ry  m ean iug  o f th a t  m u s t be th a t i t  re fe rs  
to  th e  sh ip , and states th a t she is  now  classed 
in  the  re g is te r o f the  A m e rica n  and F o re ig n  
S h ip p in g  Books, and th a t  she is n e w ly  classed. I  
agree th a t n o t o n ly  a w a rra n ty  is  g iven , b u t a con
d it io n  is sta ted. N ow , one ru le  o f co n s tru c tio n  is, 
th a t, unless th e  w ords used in  th e  in s tru m e n t are 
shown to  have some techn ica l sense, th e y  m u s t be 
construed accord ing to  th e ir  o rd in a ry  and n a tu ra l 
sense; ano the r ru le  is , th a t you  cannot im p o r t 
Words incons is ten t w ith  th e  co n tra c t in to  the  
co n tra c t b y  evidence o f c u s to m ; you  m ay  add 
Words n o t incons is ten t w ith  those a c tu a lly  
used, b u t  w ith o u t p ro o f o f custom  you have 
uo r ig h t  to  add any w ords a t a ll. T he re  is no 
custom, n o r evidence o f custom , here, and  the 
Words m u s t there fo re  be construed acco rd ing  to  
th e ir  o rd in a ry  and n a tu ra l g ra m m a tica l co n s tru c 
tio n , and th a t  is a s ta tem ent o f a fa c t e x is tin g  a t 
th a t tim e. I  th in k  th e  s ta tem ent is  o f w h a t 
existed a t th e  tim e  o f the  ch a rte r-p a rty , v iz ., th a t

th e  sh ip  was classed as described. M r. H e rsch e ll 
proposes to  add words to  th e  e ffec t th a t  she w o u ld  
con tin ue  so classed d u r in g  th e  re m a in d e r o f th e  
tim e  fo r  w h ich  she was classed. I t  is  obvious th a t 
the  effect w ou ld  be to  add e n tire ly  new  words. A f te r  
th e y  were added, i t  is m an ife s t th a t  the  sh ipow ners 
w ou ld  fa il in  o ffe rin g  a p ro p e r sh ip  u nder the 
ch a rte r-p a rty , even a lth o u g h  the  re g is tra tio n  were 
cancelled w ith o u t cause. M r.  B u t le r ,  seeing th is , 
w ants to  p u t  in  “  and r ig h t ly  so classed,”  w h ich  
adds w ords to  the  ch a rte r-p a rty , and also adds to  
th e  m ean ing  o f i t ,  by  im p ly in g  as a fa c t aga inst 
th e  sh ipow ne r th a t  n o t o n ly  he b u t h is  su rve yo r 
had made a p rope r su rvey  o f the  sh ip . I  th in k  
we o u g h t to  stand by th e  o rd in a ry  m ean ing  o f the  
w ords used in  th e  c h a rte r-p a rty  (the re  be ing  no 
evidence o f any d iffe re n t m ean ing) th a t  th e  sh ip  
was, as a fact, classed as described a t th e  tim e  o f 
the  ch a rte r-p a rty .

C otton, L .J .— I  am  o f the same op in ion .
W e cannot consider w h e th e r the re  is  any rem edy 

aga inst the  A m erican  L lo y d ’s A ssocia tion. The  
question  fo r  us tu rn s  upon a ve ry  few  w ords, 
“  n ew ly  classed A  l j ,  & c .”  N o w  w h a t w a rra n ty  
is  th a t ? I n  m y  o p in io n  i t  does n o t come to  
m ore th a n  th is , th a t a t th e  tim e  when the  cha rte r- 
p a r ty  was en tered  in to  th e  ship was on the  re g is te r 
as “  A  l i , ”  and had been n e w ly  so classed. M r.  
H e rsche ll contends th a t th e  w ords am ounted  to  
som eth ing  more. H e  p u t i t  th a t, h a v in g  rega rd  
to  th is  docum ent, the  w a rra n ty  was n o t o n ly  th a t  
th e  vessel was classed a t th a t tim e , b u t  should 
con tinue  so classed u n t i l  in  course o f t im e  i t  
should ru n  ou t o f its  class. T h a t, in  m y  op in ion , 
is n o t the  m eaning, because i t  w ou ld  in c lu d e  a 
w a rra n ty  aga inst the  w ro n g fu l act o f th e  A m e rica n  
L lo y d ’s A ssoc ia tion . I f  th a t  were m eant, i t  shou ld  
I  th in k , have been expressly p rov ided  fo r  in  th e  
con tra c t. W e  cannot im p o r t a fu r th e r  con tra c t 
th a t the d e scrip tion  in  th e  c h a rte r-p a rty  sha ll n o t 
be a lte red  b y  the  w ro n g fu l ac t o f th ird  parties . 
A ssu m in g  th a t th e  sh ip  d id  answer th e  descrip 
tio n  a t th a t tim e , has th e  cance lla tion  had the  
e ffect o f m a k in g  i t  a fa lse  descrip tion , o r  has the  
w a r ra n try  been b roken  ? I t  was said th a t the  can
ce lla tio n  had the  effect o f m a k in g  i t  as th o u g h  
th e  re g is tra tio n  had never existed. I n  ray  o p in io n  
i t  had no such effect. I f  the  sh ip  was r ig h t ly  
taken  o ff th e  re g is te r i t  is im possib le  to  say th a t  
makes the  d e sc rip tio n  false as between o th e r 
parties. T h e ir  r ig h ts  no doubt are a ffected  b y  i t ,  
b u t no question  as to  the  cance lla tion  arises 
between them .

I  am  o f op in ion  th a t  we cannot im p o r t  in to  th is  
co n tra c t th e  te rm s w h ich  are req u ire d  i f  we g ive  
e ffect to  M r.  H e rsehe ll’s c o n s tru c tio n  o f i t .

Judgm ent affirmed.
S o lic ito rs  fo r the  p la in tif fs , S m ith , W illia m s , and 

Q uigg in , L ive rp o o l.
S o lic ito rs  fo r  defendants, U a ig h  and  Sons, 

L iv e rp o o l.
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HIGH COURT OF JUSTICE.
C H A N C E R Y  D IV IS IO N .

Reported by J. R. Brooke, Esq., Barrister-at-Law.
Jan . 19 and Feb. 2, 1878.

(B e fo re  M a l in s , V .C .)

Re  Q u e en ’s A verage A ssociation ; E x  parte  
L ynes .

Com pany— M u tu a l assurance— I l le g a l polic ies—  
Costs o f  iv in d in g -u p — Past member.

A n  unregistered m u tu a l m a rin e  assurance associa
t io n  was ordered to be ivound up in  1870.

The  8 th  ru le  o f  the association p rovided th a t any  
po licy-ho lde r should cease to be a  member fo r ty -  
e igh t hours a fte r the loss o f  h is sh ip . A . had  
ceased to be a member under th is  ru le  in  1867, but 
a  p a r t  o f the sum insu red  by his p o lic y  ivas s t i l l  
due a t the date o f  the w in d in g -u p . A . proved  h is  
debt in  the w in d in g -u p , was p u t upon the lis t o f  
contribu to ries, and  p a id  a  ca ll. I n  1875 a l l  the 
po lic ies  were held to be ille g a l, and a ll  the debts 
o f  the company toere consequently expunged, ex
cept 421 due to outside cred itors.

On an  a p p lica tio n  by A . to have his name removed 
f r o m  the lis t  o f  contribu to ries :

H e ld , th a t i t  cou ldnot be so removed, and th a t he was 
liab le  to contribute  to the costs o f  the w in d in g -u p . 

Re  A r th u r  A ve ra g e  A ssoc ia tion  (ante p. 245 ; 34 
L .  T. Rep. N . S. 388 ; 3 Ch. D iv .  522) fo llow ed. 

A djo urned  summons.
The Queen’s A ve rage  A ssoc ia tion  was a m u tu a l 

assurance association fo r  th e  assurance o f m em 
bers’ sh ips exa c tly  s im ila r  in  its  c o n s titu t io n  to  
th e  A r th u r  A ve rage  Associa tion .

The  8 th  ru le  p rov id e d  th a t eve ry  p o licy -ho ld e r 
shou ld  cease to  be a m em ber fo r ty -e ig h t hours 
a fte r  the loss o f his ship. C harles T em p le  Lynes  
became a m em ber o f th e  association in  M a y  1867 
b y  in s u r in g  a sh ip  ca lled th e  Wye fo r  800Z. T he  
sh ip  was lo s t on the 13 th  Deo. 1867.

On th e  18 th  M a rch  1870, the  association was 
o rde red  to  be w ound np. A t  th a t date a sum o f 
164-7. 9«. 9d. was s t i l l  due to  M r. L ynes  on h is 
po licy . H e  p roved  a c la im  fo r  th a t sum , and was 
p u t upon the  l is t  o f c o n trib u to rie s  in  respect of 
h is  policy.

I n  A p r i l  1872 a f ir s t  pro  ra ta  ca ll was made 
fo r  paym en t o f costs and lia b ilit ie s , th e  ca ll on 
M r. Lynes be ing  43Z. 7s. 4d. w h ich  he was a llowed 
to  set o ff aga ins t h is c la im  upon th e  association.

I n  1875 i t  was decided b y  the M as te r o f the 
R o lls , in  th e  case o f the  A r th u r  Average Association  
(2 A sp . M ar. La w . Cas. 530, 570); 32 L .  T . Rep. N . 
8 . 525, 723 ; L .  Rep. 10 Ch. 542), th a t  associations 
of th is  n a tu re  w ere ille g a l, and a ll  th e ir  po lic ies 
v o id  u n d e r 30 V ie t .  c. 23, s. 7 because n o t s igned 
b y  the  insurers .

T he  C o u rt o f A ppea l, w ith o u t g o in g  in to  th e  
f i r s t  p o in t, a ffirm ed  h is decision on th e  second. 
T he  po lic ies issued b y  th e  Queen’s A ssocia tion 
be ing  e xa c tly  s im ila r  to  those o f th e  A r th u r ,  a ll 
debts to  po licy-ho lders  were expunged. T hedeb ts  
to  ou ts ide  c re d ito rs  am onnted to  42Z. on ly . T h is  
was an a p p lica tio n  b y  C. T . Lynes to  have his* 
name rem oved fro m  the  l is t  o f co n trib u to rie s .

Pearson, Q.C. and Caldecott fo r  C. T . Lynes .—  
M r.  Lynes had ceased to  bo a m em ber o f the 
association fo r  m ore th a n  a year before the  date 
o f  th e  w in d in g  up  o rde r, and was o n ly  p u t upon 
the  l is t  o f c o n trib u to rie s  co n d itio n a lly  in  respect

o f lia b il it ie s  o f the  association due w h ile  he was a 
m em ber. These now  tu rn  o u t to  be n o th in g , and 
i t  is a ttem p ted  to  re ta in  h im  on the  l is t  m ere ly  
co n trib u te  to  the  cost o f th e  w in d in g -u p . The 
ru le  as to  costs la id  dow n b y  James, V .C .. 
in  Re London  M a r in e  Assurance Association  (20 
L .  T . Rep. N . S. 943 ; L .  R ep. 8 E q . 176), v iz-. 
th a t each payer o r  rece ive r m u s t bear them  
p ro  ra ta  acco rd ing  to  th e  am ounts to  be p a id  and 
received b y  h im  respective ly  is  co rre c t and not 
th a t  la id  down b y  Jessel, M .R ., in

Re A rthur Average Association, ante p. 245 ; 34 L. T- 
Ksp. N. S: 388 ; L. Rep. 3 Ch. Div. 522.

T he y  also c ited
Brett's case, 29 L. T. Rep. N. S. 255 ; L. Rep. 8 Cb. 

800.
Olasse, Q .C .and  E v e r it t fo r  the o ffic ia l liq u id a to r. 

— T he  ju d g m e n t o f th e  M a s te r o f th e  R o lls  in  the 
A r th u r  A ve ra g e  A ssocia tion  m eets e ve ry  a rg u 
m en t th a t has been u rged  aga ins t us. I t  was ® 
com m on m is take  o f the  law  ; a ll p a rtie s  had the 
benefit (such as i t  was) o f th e  w in d in g -u p , an» 
m u s t c o n trib u te  to  the  costs o f i t .  A  m o tion  to 
d ischarge th e  w in d in g -u p  o rd e r in  th e  A r th u r  
A ve rage  A ssoc ia tion  has been refused  by the 
M as te r o f the  R o lls , l u  the  case before James, 
V .O . no question  was ra ised as to  the  v a lid ity  
the  policies. I f  th is  a p p lica tio n  succeeds, a ll the 
c o n trib u to rie s  w i l l  be able to  have th e ir  names 
rem oved on the  same g rounds.

Pearson  in  re p ly  c ited
Re the N ationa l Permanent Benefit B u ild in g  Society, 

L. Rep. 5 Ch. 309.
M a lin s , V .C .— U pon  the  o rd in a ry  p rinc ip les  of 

ju s tic e  I  e n t ire ly  agree w ith  M r.  Pearson in  th is  
case. B y  the  ru les  o f th is  socie ty every person 
insu red  became a m em ber and lia b le  to  con tribu te  
to  the  insu rance  fu n d . B u t  every m em ber los ing 
a sh ip  ceased to  be a m em ber fo r ty -e ig h t hours 
a fte r h is  loss. M r. L yn e s  lo s t h is sh ip  on 13th 
Dec. 1867. H o  the re fo re  ceased to  be a mem ber 
on I he 15th. I n  1870 the  association was ordered 
to  be w ound-up , and M r.  L yn e s  be ing  s t i l l  a 
c re d ito r, ava iled  h im s e lf o f th e  w in d in g -u p  f ° [  
the  purpose o f  reco ve rin g  h is debt. H e  was pu t 
upon the  lis t  o f co n trib u to rie s  in  Jan. 1871, and m 
A p r i l  1872 a ca ll was made. T h a t ca ll M r. Lyn®9 
pa id  by  a llo w in g  th e  am oun t o f i t  to  bo deducted 
fro m  h is  c la im , w h ich  is exa c tly  th e  same th in g  »s 
i f  ho had pa id  i t  in  cash. T hen  in  1875, to  the 
su rp rise  o f eve ry  one connected w ith  these 
societies, th e  M aste r o f the R o lls  and the  Cour 
o f A p p e a l decided th a t theso associations were 
ille g a l, and th e ir  po lic ies vo id , because they  were 
n o t signed as re q u ire d  b y  law . U n d e r these 
circum stances I  th in k  th e  ju s t  v iew  o f the c»se 
w ou ld  be th a t M r.  L ynes  had o n ly  acted under 
th e  w in d in g -u p  fo r  the  purpose o f recove ring  h 1 
deb t, and th a t when he fa iled  to  do so, he ough 
to  have been he ld  to  have re tire d  fro m  the  society 
in  1867. B u t by  pay ing  the ca ll and a llo w in g  h i9 
name to  rem a in  fo r  seven years on the  l is t  o f con
tr ib u to r ie s  he su b m itte d  to  the w in d in g -°P  
o rder. The  app lica tion  to  disoharge the  w in d in g  
up  o rd e r hae fa iled  in  th e  ease o f  the A r th u  
A ve rage  Associa tion , and w ou ld  no doubt fad 1 
made in  th is  case. A s  the  o rd e r is s t i l l  subsisting 
th e  costs m u s t be pa id , and the question is who is 
to  pay them . I f  M r. L yn e s  gets o ff i t  aPP2?/0 
th a t  a ll the  c o n trib u to rie s  can do th e  same. 
question as to  th e  costs of w in d in g -u p  a s im 119 
association has been before tw o  judges, b u t in  1



MAKITIME LAW OASES. 57 7

Q .B . D iv . ] S chuster  a n d  others v . F le tc h e r . [Q .B . D iv .

case before James, "V.C. th e  debts due in  respect 
o f th e  po lic ies were a llow ed in  th e  w in d in g -u p . 
T he  case before the  M aste r o f the  B o lls  was exactly  
s im ila r  to  th e  present one, and he, a fte r  g o in g  care
fu l ly  in to  th e  whole case, has decided th a t as the  
costs have to  be p a id  he cannot d ra w  any d is t in c 
t io n  between th e  d iffe re n t classes o f co n trib u to rie s . 
I  cannot say th a t I  d issen t fro m  h is  decision. I t  is 
a choice o f ev ils . I t  is  a h a rd sh ip  th a t a m an who 
has become a c o n tr ib u to ry  on ly  to  recover h is  deb t, 
Bhould, w hen he has lo s t i t ,  be made lia b le  fo r the 
costs o f th e  w in d in g -u p . B u t  i t  w o u ld  also be a 
g re a t h a rd s h ip  to  m ake th e  o ffic ia l liq u id a to r  pay 
them . I  cannot, there fo re , come to  any o the r 
conclus ion th a n  th a t  M r .  L y n e s  is lia b le , and th a t 
th is  app lica tion  m u s t fa il.  T he  o ffic ia l liq u id a to r  
m u s t have h is  costs o u t o f  th e  estate. I  cannot 
g ive  M r. L yn e s  any costs.

S o lic ito r  fo r th e  appe llan t, A . R . Steele. 
S o lic ito rs  fo r  th e  o ffic ia l liq u id a to r, Lowless and 

Co.

Q U E E N ’ S B E N C H  D IV IS IO N .
Reported by M. W. M cK ellar, Esq., Barrister-at-Law.

F r id a y ,  M a y  24, 1878.
S chuster  a n d  others v . F l e tc h e r . 

G e n era l average— Expenses o f  ea rn ing  f re ig h t—  
S h ip o w n e r’s exertions to save cargo— Com mis
sion.

The p la in t if fs  shipped chests o f  in d ig o  on hoard the 
defendan t’s sh ip  a t C a lcu tta  f o r  London , the 
ca rgo  consisting also o f  tea, ju te , linseed, and  
other ind igo . The ship stranded on the F rench  
■coast near Boulogne, an d  the defendant being in 
fo rm e d  thereof im m ed ia te ly  obtained the services 
o f  a salvage association, sent out his m anager, 
opened an  account in  h is  fa v o u r  to p rov ide  fo r  
expenses, and  p rocure  pum ps, tackle, and  a p p li
ances f o r  salvage opera tions;  and  the whole cargo 
w as thereby saved and  brought fo rw a rd  to L o n 
don , and  the f re ig h t  was earned. A n  agreement 
was entered in to  by the consignees, amongst whom  
were the p la in tif fs , by w h ich  they estimated the 
va lue  o f  th e ir  goods, an d  agreed to contribute  in  
th a t p ropo rtion  to the sacrifices and damages 
in c u rre d  by the defendant, and to the losses o f  those 
whose goods could n o t be iden titied , according to 
a n  average ad justm ent to be prepared by ce rta in  
average, staters. A llthego o d s id en tifie d w e re  g iven  
u p  to the owners, and  the rest was sold through a  
broker who received his brokerage. The average 
staters a llowed the defendant in  th e ir  statement 
25001. as agency, a rra n g in g  f o r  salvage opera
tions, receiving cargo, meeting an d  a rra n g in g  
w ith  consignees, receiving and p a y in g  proceeds, 
and  genera lly  conducting the business.

B e ld , upon  a  case stated, tha t these were expenses 
in c u rre d  by the sh ipow ner in  ea rn ing  h is fre ig h t,  
and  could no t be charged as genera l average.

T h e  fo llo w in g  was the  re p o r t o f a referee in  an 
Rction under an o rde r made th e  20 th  Dec. 1877 :

1. The attention of the parties being called to the 
terms of the said order, i t  wsb agreed that there was no 
matter in dispute in the action except with reference to 
the sum of 25001. hereinafter mentioned, and that the 
said order was to be taken as an order to report as special 
referee under seot. 56 of the Supreme Court of Judicature 
Act 1873.

2, 3, and 4. The plaintiffs are merohants in London; 
the defendant is Bole owner of the ship Victoria Nyanza. 
In  December 1873, the plaintiffs shipped on hoard that

V ol. I IT . ,  N .S .

vessel at Calcutta, for delivery at London, nnder bills of 
lading, 125 chests of indigo, and the ship sailed for 
London, having on boards valuable cargo of indigo, tea, 
jute, and linseed, the indigo being the most valuable 
portion. On the 4th April 1874, the ship, while prose
cuting her voyage, stranded at Etaples,near Boulogne.

5. The defendant was at onoe informed by telegraph of 
the disaster, and he forthwith communicated by telegraph 
with Messrs. G. H . Fletcher and Co., of Liverpool, a linn 
of which he had formerly been, but was not then, a 
member.

6. G. H. Fletcher and Co. at once commumoated with 
the Liverpool Salvage Association, and obtained from 
that association the services of Captain^ Chisholm and 
Captain St. Croix, two gentlemen of experience in salvage 
operations, who on the 5th April started for Etaples.

7. G. H . Fletcher and Co. also on the 6th April sent 
out their own manager, M r Bromehead, to the same 
place, and the defendant sent him a power of attorney 
to act for him, and opened a credit of 50001. in his favour 
a t Boulogne to provide for expenses there. The defen
dant also procured the necessary pumps, tackle, ana 
other appliances to be sent out from England for the 
purpose of salvage operations.

8. Under the directions of Mr. Bromehead, with the 
assistance of Captains Chisholm and St. Croix, a part of 
the oargo was taken out of the ship as she lay stranded 
(an operation of considerable difficulty) and sent to 
Boulogne. On the 25th April the ship was got off and 
towed into Boulogne harbour, whence she ultimately 
sailed to Liverpool.

9. The whole of the cargo was saved and transhipped 
at Boulogne, and brought forward by the defendant to 
London and the freight earned.

10. The first of the cargo reached London about ten 
days after the stranding, and the whole by the middle of 
May.

11. On the 25th of April 1874, an average agreement, a
copy of whioh is annexed hereto, was entered into be
tween the defendant and the several consignees of cargo. 
The several consignees in aocordanoe with that agree
ment paid sums of money to the defendant, the plaintiffs 
paying 12121. , . . ,

12. The oargo as it  arrived was landed and ware
housed at the London Docks.

13. Some portions of the cargo proved difficult of
identification, by reason of the shipping marks having 
become obliterated. Other parts of the cargo it  was 
impossible to identify. A ll the goods which were iden
tified were given up to the consignees, under the terms 
of the average agreement. The goods which were not 
identified were sold by the defendant by arrangement 
with the consignees thereof through a broker, whe re
ceived his brokerage. .

14. The defendant incurred considerable trouble in 
chartering ships to carry on the cargo from Boulogne to 
London, and in sending out lighters and necessary ap
pliances to Boulogne, and in the identification of so 
much of the cargo as was identified, andin the endeavour 
to identify the residue, and in ascertaining and answering 
the inquiries of and arranging with the consignees, and 
in preparing for the sale of and selling the unidentified 
cargo and distributing the prooeeds.

15. Mr. Eimslie, of the firm of Elmslie and Son, the 
average staters, mentioned in the average agreement 
hereinbefore mentioned, prepared an average agreement 
dated the 16th Nov. 1875.

16. In  that statement all disbursements by the defen
dants are included and duly distributed among the several 
interests, including charges for the services of Captains 
Chisholm and St. Croix and of the Liverpool Salvage Asso
ciation, and of Mr. Bromehead, and the acoounts paid to 
the dock company.

17. The statement also includes a charge as follows : 
“ G. H . Fletcher andtCo. A g e n c y . — Arranging for salvage 
operations, receiving cargo, meeting and arranging with 
consignees, receiving and paying proceeds, and gene
rally conducting the business, 25001.” This oharge the 
plaintiffs objeot to, and seek to recover back their pro
portion thereof.

18. The sum of 25001. does not represent any Bum 
which the defendant has paid or rendered himself liable 
to pay to G. H. Fletcher and Co. I t  was arrived at and 
distributed in the following manner: Mr. Elmslie formed 
the opinion upon all the oiroumstanceB of the case that

I 25001. was a reasonable remuneration to the defendant
2 P
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as shipowner in respect of his services hereinbefore 
mentioned, and in respect of his advances for disburse
ments ; and he proceeded to distribute the sum as 
follows : He took thereout a sum amounting to per 
cent, on the proceeds of the unidentified goods sold, and 
debited thiB to cargo in the cargo column. He took 
thereout further a sum amounting to 2 | per cent, upon 
the total disbursements, and this he debited to the several 
interests rateably in their respective columns. The 
balances of the 2500Z. he debited to general average in 
the general average column.

19. The effect is that the sum of 2500Z. thus distributed 
was made up of three heads of charge—(1) a commission 
on the sale of unidentified cargo ; (2) a commission on 
disbursements ; (3) a charge by way of remuneration for 
trouble in respect of the matters mentioned in paragraph 
14.

20. There was no oontract on the part of the consignees 
or any of them to pay the defendant the remuneration 
claimed, or any part thereof under any of the heads 
above-mentioned, unless such a contract is to be found 
in the average agreement above-mentioned.

21. No custom was proved entitling a shipowner under 
such circumstances to any remuneration under any of 
these heads. But a charge for remuneration by the ship
owner in respect of his trouble and labour in such oases 
has for the last few years been often inserted in average 
statements, and with increasing frequency. The charge 
has often been allowed, and sometimes resisted by under
writers.

22. Where unidentified goods have to be sold, and the 
sale is managed, not by the shipowner himself, but by 
the shipbroker, or some third person, a commission to 
such person (in addition to the selling broker’s brokerage) 
is charged and allowed.

23. Where money for disbursements upon salvage of 
cargo is provided, not by cargo owner or shipowner, but 
by some third person, commission upon such disburse
ments is charged and allowed.

24. Where, in case of wreck the shipowner abandons 
the voyage, and the Salvage Association of London, Liver
pool, or elsewhere intervenes and salves the cargo, a sum 
by way of remuneration under the name of office charges, 
in addition to disbursements, analogous to the third head 
of charge in the present case, is always charged by and 
allowed to the association.

25. With reference to tue first head of claim. I f  the 
defendant is entitled in point of law to charge a commis
sion on the sale of unidentified goods, the commission of 
2£ per cent, charged being an ordinary merchant’s com
mission, is notan unreasonable commission to charge.

26. W ith reference to the second head of charge, the 
defendant was never out of pocket throughout the trans
action hereinbefore mentioned to any large amount, or 
for any considerable length of time, and unless he was 
entitled by reason of any general rule to charge a com
mission on disbursements, there are no special circum
stances in the present case making it  reasonable to do so 
in this instanoe.

27. With reference to the third head of oharge, if  the 
defendant is entitled in point of law to any remuneration 
for his trouble in and about the matters hereinbefore men
tioned the sum of 200Z. is a reasonable remuneration in 
respect thereof.

The fo llo w in g  was th e  agreem ent re fe rre d  to  in  
pa rag raph  11.

An agreement made and entered into this 25th April 
1874, between George Hamilton Fletcher, of Liverpool, 
in the county of Lancaster, the owner of the ship Victoria 
Hyanza of 1022 tons register or thereabouts, on the one 
part, and the respective other persons whose names and 
signatures, or the names and signatures of whose part
nership firms are respectively hereto set and subscribed, 
such persons being respectively owners or consignees or 
persons duly authorised and entitled to take delivery of 
cargo by the said vessel, and who are hereinafter called 
“ the said consignees ” of the other part.

Whereas it is alleged by the said George Hamilton 
Fletcher that the said ship, whilst in the prosecution of a 
voyage from Calcutta to London with a general cargo of 
indigo, jute, and other produce, was. by perils and acci
dents of the seas, stranded on the Frenoh coast about 
twenty-five miles south of Boulogne, and that steps were 
at once taken by the master and the said owner of the 
said ship for the safety and preservation of the ship

[Q .B . D iv .

and cargo, and a large portion of the said cargo was dis
charged from the said ship and landed, and the same has 
since been forwarded to London by the said George 
Hamilton Fletcher, and other large portions of the said 
cargo have been saved and have arrived in London or else- 
wherein England, either in the said ship or otherwise. And 
whereas the said George Hamilton Fletcher allpges tha.t> 
he has paid and expended, or has become liable to pay 
and expend, large sums of money, and has incurred 
great expenses and made certain sacrifices in and about 
the saving and preservation of the said ship and cargoy 
and the forwarding of the same cargo to London, and 
otherwise in consequence of the said stranding, and that 
part of such sums of money, expenses, and sacrifices 
will be a charge upon the cargo of the said ship, and that 
other portion thereof will be a oharge on the Baid ship °r 
on the freight of the said goods, and that other portion 
thereof will be a charge in the nature of general average 
on the said ship, her cargo, and freight. And whereas 
in the course of the aforesaid salvage operations, damage 
may have been dene to the said ship or to the said cargo* 
which may give rise to a claim for general average contri-- 
bution in respect thereof. And whereas the said sumaof 
money, expenses, sacrifices, and damages cannot yet bo 
ascertained and adjusted, and the respective amounts and 
contributions due from the respective owners or con
signees of goods by the said ship in respect thereof* 
cannot yet be ascertained. And whereas the said con
signees have respectively applied to the said Georgo 
Hamilton Fletcher for delivery of the goods consigned to- 
them respectively by the said vessel, or of which they 
are respectively authorised to claim and take delivery a» 
aforesaid, and the said George Hamilton Fletcher h&s 
agreed to deliver the said goods to them respectively on 
the freight due thereon being duly paid or secured to in113;, 
and upon receiving such payment on account of and 
security for the amounts and contributions which may b» 
due from or in respeot of the said goods for general 
average or charges or otherwise on account of the eaid 
sums of money and expenses expended or incurred by the- 
said George H . Fletcher as aforesaid, or on account of 
the said sacrifices and damages as is hereinbefore men- 
■̂Oned. And whereas the said consignees in consideration 

of the delivery of their said goods in manner aforesaid 
have respectively agreed to pay and have paid to the said 
George Hamilton Fletcher, or to Messrs. Ismay, Imrio*- 
and Co., of London, on his behalf, on account of tb» 
said amounts and contributions due from or in respect of 
their said goods, the sums of money respectively s0̂ . 
against their signatures hereto, and the receipt whereof 
is acknowledged by the initials ot the said Georg» 
Hamilton Fletcher, or by the said Messrs. Ismay, ImriOr 
and Co. placed against the same, and they have ftlsC> 
respectively agreed to sign the undertaking hereinafter 
contained. Now, this agreement witnesseth that for tb» 
considerations aforesaid, the said consignees do respe0'  
tively promise and agree to and with the said Georg» 
Hamilton Fletcher, that they will, as soon as conveni- 
ently may be, and within a reasonable time after this date, 
respectively give to the said George Hamilton Fletcher 
or his agents, true and correct particulars of the goods 
which shall be so delivered to them respectively as afore
said, and of the value of such goods for the purpose of H*® 
adjustment of the general average and charges thereon- 
And farther, that when and so soon as the said sums ot 
money, expenses, sacrifices, and damages shall have bee» 
duly adjusted, and the respective amounts or proportion 
due to the said George Hamilton Fletcher from or 10 
respeot of the goods so delivered to them respectively 
whether for general average, or charges, or otherwise, on 
account of the said sums of money and expenses ex
pended or incurred by the said George Hamilton F le tc h e r  
as aforesaid, or on account of such sacrifices or dam»!?® 
to the said ship or goods as aforesaid has been duly ascer
tained, they will respectively pay to the said Georg® 
Hamilton Fletoher the amount or proportion so dne
respeot of their said goods, after deducting therefrom the
amount so paid by them on account as aforesaid ; _ an® 
for the considerations aforesaid, the said GeorgeHamilt°n 
Fletcher does promise and agree to and with the said con
signees respectively, that the said George Harnilt“® 
Fletcher shall and will use all reasonable diligence to 
cause the said sum of money, expenses, and damages y® 
be ascertained and adjusted, and the amounts and contri
butions due from the said consignees respectively 
respect thereof to be ascertained according to law ; an°

S chuster  a n d  others ». F le tc h e h .
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that in case the amount so paid to him on account of the 
said consignees or any or either of them shall, on the 
final adjustment, appear to exceed the amount due from 
such consignees or consignee respectively, the said 
George Hamilton Fletoher shall and will forthwith re
turn the balance or excess to such consignees or con- 
signee respectively. And it  is further-agreed between 
the said parties hereto that Messrs. Elmslie and Son 
shall be the average staters engaged to prepare the said 
adjustment.

Signed by the plaintiffs and others.
M athew  (w ith  h im  D avidson) a rgued fo r the  

p la in t if f ,  b u t  was stopped by th e  C o u rt.
M ’Leod  fo r  defendant.
C o c k b u r n , C . J .— O u r ju d g m e n t m us t be fo r  th e  

p la in tif fs . T h is  is a charge w h ich  cannot p ro p e rly  
be m a d e ; i t  m ay be considered u nder tw o  heads : 
F ir s t  the  expense o f g e tt in g  th e  sh ip  and cargo 
fro m  the  place o f s tran d in g , and b r in g in g  th e  
cargo to  E n g la n d ; and n e x t, th e  expense as to  the  
u n id e n tif ie d  goods. A s  to  th e  f ir s t  head o f ex
pense, i t  cannot be b ro u g h t u n d e r th e  head o f 
genera l average, w h ic h  pre-supposes some sacrifice 
made on th e  p a rt o f the  sh ipow ner o r  the  ow ne r 
o f cargo fo r  th e  p rese rva tion  o f  th e  genera l 
in te re s t in  th e  adventu re , (a )  I n  such case th e  loss 
does n o t fa l l  on th e  in d iv id u a l whose p ro p e rty  has 
been sa c rificed ; b u t, as th e  sacrifice has been 
made fo r  th e  genera l good, i t  is  borne equa lly  by 
a ll. B u t th a t is  n o t th e  case iD th e  presen t 
instance. T h is  is  a case in  w h ich  the  sh ipow ner 
has an in te re s t in  g e tt in g  h is  ow n sh ip  off, and in  
b r in g in g  he r safe in to  p o rt, and also in  b r in g in g  
hom e th e  cargo, in  o rde r to  earn h is  f re ig h t,  and  
he canno t th ro w  th e  e x tra  expense upon th e  
sh ippers o f goods. H e  was d o in g  w h a t was 
essentia l to  h is  ow n in te re s t, and in  th e  p e r fo rm 
ance o f th e  o b lig a tio ns  o f  h is  ow n  con tract. 
H e  is n o t ju s t if ie d  in  g iv in g  u p  th e  adventu re , 
unless i t  becomes hopeless, and i t  is  no t 
hopeless when he can b r in g  b o th  sh ip  and 
cargo  in to  p o r t  w ith  some expense and tro u b le  
on h is  p a rt. I n  p o in t o f fa c t he d id  n o t abandon 
th e  voyage, and b ro u g h t hom e b o th  sh ip  and 
cargo. T here fo re  as to  th is  head o f expense, 
i t  is  c lear th e  charge cannot be made b y  the  sh ip 
ow ner. T hen  as to  th e  expense in c u rre d  as to  
th e  goods n o t id e n tif ie d ; th a t, also, is fo r  th e  
sh ipow ne r’s ow n benefit, as w e ll as fo r  the  b e n e fit 
o f th e  consignees. T he y  are e n tit le d  upon p ro 
d u c tio n  o f b ills  o f la d in g  to  d e liv e ry  o f th e ir  
goods. I f  th e  sh ipow ner says, “  T he re  are th e  
goods, b u t I  cannot d is tin g u is h  you rs , select w h ich  
are yo u rs ,”  th e  obvious answer is , “ Y o u  are 
bound to  de live r o u r goods, and unless you  do so 
we sha ll n o t pay th e  f r e ig h t . ”  T he  pa rties  in  
th is  case came to  a v e ry  wise a rra n g e m e n t— th a t  
th e  goods n o t capable o f be iug  id e n tif ie d  should 
be sold fo r  the  b e n e fit o f the consignees, and th e  
proceeds d iv id e d  p r o  r a ta .  T h a t was fo r  th e  
com m on convenience, and th e  sh ipow ne r was in 
terested in  c a rry in g  i t  ou t, a3 w e ll as the  con
signees. A n d  to  say th a t  th e  sh ipow ne r shou ld  
be e n tit le d  to  m ake an e x tra  charge in  respect of 
th a t  w h ich  was fo r h is  ow n benefit w ou ld  be con
t r a r y  to  a ll p rin c ip le . O u r ju d g m e n t, the re fo re , 
is  th a t these charges cannot be made.

(a) The word “  sacrifice ”  alone waB used by the Chief 
Justice, but i t  must be taken to  mean “  sacrifice ”  or 
“  expenditure.”  The shipowner is entitled to recover as 
general average such expenditure only as amounts to  ex
traordinary expenditure, and in  no sense can remunera
tion  to  him  for performing his duty as shipowner be 
called extraordinary expenditure.—[ E d .J

M e l l o r , J .— I  am  e n tire ly  o f th e  same op in ion  
on b o th  po in ts . I t  was a rgued by  M r.  M ’Leod  
th a t  th e  p la in t if f  and  th e  o th e r pa rties  w ith  h im  
to  th e  ag reem ent w ere s ta n d ing  by w h ils t  th e  
sh ipow ner was d o in g  m ore than  he s t r ic t ly  was 
ob liged  to  do ; and th a t  as they  suffered h im  to  do 
th is , th e y  were bound to  pay a charge fo r i t .  I  
cannot see th a t  any such d u ty  is  made ou t by th e  
facts. Judgm ent f o r  p la in t if fs .

S o lic ito rs  fo r  p la in t if fs ,  H o lla m s , Son  and 
Coward.

S o lic ito rs  fo r  defendant, W altons, Bubb  and 
W alton.

C O M M O N  P L E A S  D IV IS IO N .
Reported by A. H . B ittlesto n  and J. A. F oote, Esqre., 

Barristers-at-Law.

N ov. 15 and Dec. 21, 1877.
(B e fo re  D e n m a n  J.)

M cM il l a n  a n d  S on v . L iv e r p o o l  a n d  T e x a s  
St e a m s h ip  C o m p a n y  ( L im it e d ) a n d  C. G r im s h a w  
a n d  Co.

Com pany— L ia b i l i t y  fo r  ads o f  d irectors— P u r 
chase o f  sh ip— P a r t  paym e n t in  shares— C ond i
t io n a l promise to dispose o f—R e fusa l to accept— 
N o t a llo ttin g .

S h ip b u ild e rs  contracted w ith  a tra d in g  company 
to b u ild  fo r  them a  steamer, to be p a id  f o r  by 
ins ta lm en ts  a t d iffe ren t stages o f  the vessel’s p ro 
gress, one-tenth o f  the whole to be p a id  in  f u l l y  
p a id -u p  shares in  the company a t p a r ,  on de live ry  
o f  the ship. A t a meeting between the d irectors  
o f the com pany and the s h ip b u il ters on the. day  
th a t the above contract teas signed, the la tte r  
hav ing  ra ised  a n  objection to receiving a n y  p a r t  
o f  the purchase money in  shores, the cha irm an  
and  the m anag ing  d irecto r o f thé company, who  
together fo rm e d  à  f i r m  ca rry in g  on a separate 
business as cotton brokers under the t it le  o f  C. O. 
an d  Co., gave them the fo llo w in g  letter, dated the 
same day : “  We hereby beg to say th a t we s h a ll 
do ou r best to dispose o f  the stock we propose th a t 
you  s h a ll take in  payment o f  the lust ins ta lm en t 
o f the steamer, th is  day contracted f o r  w ith  you. 
I t  is  not o u r expectation th a t we sha ll have to 
c a ll upon you  to take up  these shares.”  T h is  was 
signed  “  C. 0 .  and  Co.”  Before the de live ry o f  
the sh ip , a n in d iv id u a l member o f  the f irm  o f  s h ip 
bu ilde rs  app lied  f o r  some shares in  the company  
on his ow n account, and the com pany ds-Hned to 
a llo t an y  to new app lican ts  exc p i  a t 5 per cent, 
p re m iu m . N o  shares were a llo tted ta <he sh ip 
bu ilde rs  u n t i l  three years a fte r th " d - liv e ry  o f  the 
sh ip , when the company was about to w in d -up .

H e ld , f irs t, tha t, in  the absence o f express a u th o r ity  
o r some evidence o f  ra tif ic a tio n , the le tter o f  
C. C. and  Co. d id  not b ind  the com pany; secondly, 
th a t the sh ipbu ilders  having  fro m  the lim e o f  the 
de live ry  o f  the sh ip  insisted upon paym ent o f  the 
las t in s ta lm e n t in  cash, the company were no t 
bound a t tha t tim e to a llo t them shares ;  an d  
th ird ly ,  th a t the d u ty  o f  C. C. and  Co. as regards  
disposing o f  the shares d id  not arise u n t i l  they 
were due, v iz ., on the de livery o f the. ship, and  
therefore th a t a  reso lu tion o f  the company to issue 
no shares except a t a  prem ium , before the de live ry  
o f the ship, was no evidence as against. C. G and  
Co. th a t they d id  not do th e ir best to dispose o f  

i  the shares ;  and  tha t C . Q . and  Co. having  in  n o
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w a y  prevented shares being a llo tte d  to the sh ip 
bu ilde rs  on o r a fte r de live ry  o f  the ship, no d u ty
arose on th e ir  p a rt u n t i l  such a llo tm en t.

T h is  wbb an ac tion  tr ie d  a t L iv e rp o o l d u r in g  th e  
la s t S um m er Assizes before  D enm an, J ., and re 
served b y  h im  fo r  fu r th e r  considera tion .

I t  was a rgued by  Russell, Q.C. and B ig h a m  fo r  
th e  p la in t i f fs ; Herschell, Q.C. and M ybergh  fo r 
th e  defendants, th e  L iv e rp o o l and Texas Com pany; 
O u lly , Q.C. and C arver fo r  th e  defendants, G rim - 
shaw and Co.

T he  facts o f th e  case and th e  a rgum en ts  o f 
counsel s u ffic ie n tly  appear fro m  h is  L o rd s h ip ’s 
ju d g m e n t.

Dec, 21.— D e n m a n , J .— In  th is  case, w h ich  was 
tr ie d  before me a t the  la s t L iv e rp o o l Assizes, the  
p la in t if fs  were sh ip b u ild e rs  a t D u m ba rto n . The  
de fendant com pany was a tra d in g  com pany re 
g is te re d  u n d e r the  A c ts  o f 1862 and 1867, and the  
defendants C. G rim shaw  and Co. were a f irm  o f 
co tto n  b roke rs  a t L iv e rp o o l cons is ting  o f tw o  
persons, Thom pson and L in g h a m , Thom pson also 
be ing  th e  cha irm an  and  L in g h a m , the  m anag ing  
d ire c to r  of the  com pany. O n the 23rd A u g . 1873 
th e  p la in t if fs  contracted w ith  th e  com pany to  
b u ild  fo r  them  a steam er fo r  52,2001, payable by 
in s ta lm e n ts  a t d iffe re n t stages o f th e  vessel’s p ro 
gress, the  tw o  la s t to  be one -fifth  by  cash, when 
de live red , and one -ten th  (i.e. 52501.) “  by  com 
p any ’s fu lly  pa id -u p  shares a t pa r, when de live red .”  
I t  was agreed th a t “ when d e live re d ”  m ean t “ when 
th e  sh ip  was de live red .”  T he  sta tem en t o f c la im  
alleged th a t, in  cons ide ra tion  o f the  p la in t if fs  
e n te r in g  in to  th e  con tra c t, and the reby  u n d e r
ta k in g  to  accept th e  f in a l in s ta lm e n t in  shares o f 
th e  com pany, i t  was fu r th e r  agreed th a t  the 
defendants (the  com pany) shou ld  se ll o r do th e ir  
best to  dispose o f the  s tock before th e  said f in a l 
in s ta lm e n t became due o r  w ith in  a reasonable 
t im e  a fte rw a rds , b o  th a t  th e  p la in t if fs  m ig h t be 
pa id  w h o lly  in  cash. I t  then  set o u t the  fo llo w in g  
le tte r ,  addressed to  th e  p la in tif fs , and signed 
“  C. G rim shaw  an d  Co.,”  dated on the  same day 
as th e  co n tra c t, upon  th e  co n s tru c tio n  o f w h ich  
th e  a rgum en t before me, on fu r th e r  considera tion, 
m a in ly  tu rn e d : “ W e  hereby beg to  say th a t we 
sha ll do o u r best to  dispose o f the  s tock we propose 
th a t you  sha ll take  in  p a ym e n t o f th e  la s t in s ta l
m en t o f th e  steamer, th is  day con tracted  fo r  w ith  
you. I t  is no t o u r expecta tion  th a t we sha ll have 
to  ca ll upon you  to  ta ke  u p  these shares.”  T he  
s ta te m e n t then  alleged th a t th is  le tte r, th o u g h  
s igned by G rim shaw  and Co. on ly , was w r it te n  by 
them  as agents fo r  and on beha lf o f th e  com pany. 
A n  a tte m p t was made a t th e  t r ia l  to  p rove  th is  
p a rt o f  the  s ta tem en t o f c la im ; b u t I  do n o t 
th in k  i t  necessary to  say m ore  th a n  th a t, in  m y  
op in ion , th e re  was no such evidence as to  f ix  the  
com pany w ith  any l ia b i l i t y  founded on th is  le tte r; 
and the  question m ost seriously  argued before me 
was, w h e th e r th e  defendants 0 . G rim shaw  and 
Co. were liab le  fo r  a breach o f th e  p rom ise  con
ta in e d  in  i t ,  w h ich  depended, f irs t ,  on the  tru e  
c o n s tru c tio n  to  be placed on i t ,  and, secondly, 
on the  conduct p roved  as aga ins t th e  defen
dan ts , w h ich  was re lie d  upon as a breach. The  
Vessel was fin ished and de live red  to  the  com pany 
on the  24 th  O ct. 1874. The  breach re lie d  
upon  as aga ins t th e  com pany was, th a t between 
th e  23rd A u g . 1873 and  the  24 th  O ct. 1874 
(i.e., between th e  co n tra c t and th e  d e live ry  o f the

sh ip ), and fo r  some tim e  a fte rw a rds , s tock fo r  the 
am oun t o f th e  fin a l in s ta lm e n t m ig h t eas ily  have 
been sold o r p laced in  th e  m arke t, o r  o therw ise  
disposed o f a t o r  above par, and  th a t  the defen
dan ts  d id  n o t w ith in  a reasonable t im e  a fte r the 
24 th  O ct. a llo t shares and te n d e r sc rip  to  the 
p la in tif fs , and so prevented th e  p la in tif fs  iron» 
them selves se lling  them  a t pa r, th a t the  busi
ness o f the  com pany fe ll o ff, and on the  5 th  A p r i l  
1877 i t  w e n t in to  v o lu n ta ry  liq u id a tio n  by  a reso
lu t io n , con firm ed  on the  20 th , and th a t on the 
1 9 th  A p r i l  the  com pany fo r th e  f ir s t  t im e  tendered 
scrip  fo r shares a t pa r value, w h ich  shares were 
then  m uch depreciated in  value, and were refused 
b y  th e  p la in tif fs , who had los t th e  pa r value o f the 
shares, and had n o t been pa id  th e  52505 in  cash. 
I t  was proved a t the  t r ia l  by one o f  the  p la in t if f3 
th a t  on th e  22nd A u g . 1873 he had  a m ee tin g  w ith  
th e  d irec to rs  o f th e  com pany (Messrs. Thom pson 
and  L in g h a m  be ing  p resen t), w hen th e  te rm s of 
th e  proposed co n tra c t were discussed, b u t no th ing  
said about paym e n t b e in g  to  be made in  cash 
o r shares. On the 23 rd  th e  same p la in t i f f  went 
to  th e  office o f M essrs. G rim shaw  and Co., and 
th e  con tra c t was aga in  discussed, and  the  p la in t if f  
a t  f ir s t  ob jected to  take th e  la s t one -ten th  o f the 
p rice  in  shares; b u t a fte r  some fu r th e r  discussion 
M r. L in g h a m  said th a t the  prospects o f the com
pany were so good th a t i f  th e  p la in t if fs  were not 
w i l l in g  to  take  th e  shares a t the  tim e  o f the  de
l iv e ry  o f the  sh ip , th e y  (the  f irm  o f G rim shaw  and 
Co.) w ou ld  g e t them  taken  up. T he  p la in t if f  then 
said he m u s t have a guaran tee  o r  back le t te r ; 
w hereupon the  le t te r  o f 23rd  A u g . 1873, set 
o u t in  the  c la im , was g iven . O n th e  24th 
O ct. 1874 the  vessel was de live red , and on the 
20 th  N o v . 1874, the  p la in tif fs  sent in  th e ir  account 
c la im in g  a fina l balance o f  74771. 10«. A t  th a t 
tim e  40,0005 o r thereabouts  was due in  respect of 
th e  e a rlie r ins ta lm e n ts , and b il ls  had been give® 
w h ich  were fro m  tim e  to  t im e  renewed, and uj 
fa c t a v e ry  m uch la rg e r sum th a n  the  f in®| 
balance c la im ed  in  the  le t te r  o f 20 th  N o v . l b ' ’  
rem a ined  due a t th e  t im e  o f th e  action, b rough t 
in  June  1877. T he  p la in t if f ,  in  h is cross-exam ina
tio n , a d m itte d  th a t  he was aware, on the  21st 
A u g . 1873, th a t i t  w ou ld  be necessary th a t sub
s ta n t ia l ly  a ll the  m oney re q u ire d  in  o rde r to  pay 
fo r  th e  sh ip  w ou ld  have to  be fo u nd  b y  shares- 
O n th e  1st Dec. 1874 a le tte r  was sent to  the 
p la in tiffs , in  answ er to  th e ir  le t te r  o f the  20t“  
N o v ., signed “  C. G rim shaw  and Co., m anaging 
d irec to rs , p e r C. A . W e b s te r ”  (the  secretary ot 
th e  com pany), in  w h ich , a fte r  d iscussing  certain 
deductions c la im e d  by th e  com pany, was the  PaS" 
sage, “  Y o u  also appear to  fo rg e t th a t  one -ten th  o 
th e  cost of th e  sh ip  you  p rom ised  to  ta ke  shares for 
a t pa r.”  I n  answer to  w h ich , on th e  3 rd , the 
p la in t if fs  w ro te : “  W ith  reference to  paym en t o 
the  one -ten th  in  shares o f th e  com pany, y ° Uf 
le tte r  o f 23 rd  A u g . 1873, g ive n  a t the  tim e  ® 
con tra c t, im p lie s  th a t we w i l l  n o t be called on to 
ta k e  these shares, and as we are c ircum stanced a 
present, and fo r  tw o  o r th ree  m on ths  to  come, W 
are n o t in  a pos itio n  to  take  shares, a lth o u g h  ou 
in te n tio n  is to  take  a n u m b e r o f shares on as early 
a date as possib le.”  T he  answ er to  th is  let®® 
came on th e  11 th  in  a le tte r  signed, “  C. G rim shaw 
and Co., ,per C. A . W ebste r, m anag ing  d irecto*-' 
and conta ined th e  fo llo w in g  : “  T he  le t te r  (of 23r 
A u g .)  s im p ly  states th a t C. G. and Co. w i l l  do the 
best to  dispose o f  the  s tock w h ich  yo u  engaged t
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take  in  th e  com pany, w h ich  u n fo r tu n a te ly  th e y  
have been unable  to  do, and th e  d irec to rs  have no 
a lte rn a tiv e  b u t to  a llo t th e  shares to  yo u  as per 
co n tra c t.”  N o  shares w ere in  fa c t a llo tte d  to  th e  
p la in t if fs  u n t i l  th e  1 9 th  A p r i l  1877, under 
th e  c ircum stances to  be p re se n tly  m entioned. 
A f te r  a good deal o f in te rm e d ia te  correspon
dence, re la tin g  to  th e  renew a l o f b ills  
g iven  fo r  the  e a rlie r ins ta lm e n ts , the  com pany on 
th e  5 th  A p r i l  1877 resolved to  w in d -up , and on 
th e  10 th  A p r i l  1877 the  secre tary w ro te , re fe r 
r in g  to  th e  te rm s o f th e  con tra c t o f 23rd  A u g . 
1874, and sugges ting  th a t p la in tif fs  shou ld  make 
im m e d ia te  app lica tio n  fo r  shares fo r  5250£. as 
balance o f paym en t fo r  the  sh ip . To  th is  the  
p la in t if fs  rep lied  th a t th e y  were in  no way bound 
to  accept shares, and th a t they in tended  to  in s is t 
upon paym en t in  cash, and on the  19 th  shares 
w ere a llo tte d . T he  p la in tif fs  p roved  th a t before 
the  d e liv e ry  o f the  sh ip , v iz ., in  M a rch  1874, an 
in d iv id u a l m em ber o f th e ir  f irm  had app lied  fo r  
some shares on h is  ow n account, and th a t the  
com pany had declined  to  a llo t any to  new a p p li
cants except a t 5 pe r cent, p re m iu m , fro m  w h ich  
i t  was a rgued  th a t  i t  w o u ld  have been easy to  
dispose o f shares to  the  am o u n t o f th e  la s t 
in s ta lm e n t, and th a t  the p la in t if f  was e n tit le d  as 
aga inst C. G rim sh a w  and C o , cons is ting  o f tw o  
in f lu e n tia l m em bers o f  th e  com pany, as n o t h a v in g  
done th e ir  best, w h ic h  i t  was a lleged fo llow ed 
fro m  th e  evidence in  question . I  cannot, however, 
see th a t a reso lu tio n  o f th e  com pany to  issue no 
shares except a t a p rem ium , in  M arch , is  evidence 
as aga inst G rim shaw  and Co. th a t they  d id  n o t do 
th e ir  best to  dispose o f the shares in te n de d  to  be 
a llo tte d  to  th e  p la in tif fs , unless i t  con be held th a t  
th e  le tte r  o f th e  23rd A u g . com pelled them  then  
and there , and  before th e  fin a l in s ta lm e n t was 
due, to  app ro p ria te  ce rta in  shares to  th e  p la in t if f  
in  respect o f the  52501. to  be taken  in  shares by 
th e m , and i f  possib le to  dispose o f  those shares 
spec ifica lly  fo r  th e ir  benefit, even th o u g h  n o t a 
s ing le  o th e r share in  th e  com pany m ig h t be d is 
posed o f to  any o th e r person in  the  m eantim e. I t  
was, indeed, contended th a t  th is  was th e  m ean ing  o f 
th e  le t te r  o f th e  23 rd  A u g . B u t I  cannot p u t 
th is  co n s tru c tio n  upon i t .  L o o k in g  a t th e  con
tra c t  its e lf, w h ich  bound the  p la in t if f  to  take  h is  
f in a l in s ta lm e n t in  shares f u l ly  pa id  u p , a t par, 
I  am  of o p in io n  th a t i t  e n tit le d  th e  p la in t if f ,  as 
soon as h is  fin a l in s ta lm e n t was due, to  an a llo t
m en t o f th e  re q u is ite  nu m b e r o f shares, each share 
to  be trea ted  as so m uch  cash to  th e  e x te n t o f its  
n o m in a l va lue, w ha tever i ts  rea l va lue m ig h t be a t 
th e  tim e .

I  th in k ,  the re fo re , th a t  M essrs. G rim shaw ’s 
d u ty  as regards d ispos ing  o f these shares d id  
n o t arise  u n t i l  th e y  w ere  due to  th e  p la in t if f ,  
v iz ., on th e  24 th  O ct. 1874. T hen  is  the re  
any evidence in  the  case o f any breach o f th e ir  
u n d e r ta k in g  b y  n o t d ispos ing  o f these shares, 
o r  n o t d o in g  th e ir  best to  do so ? I  app re 
hend no t. I f  th e  p la in t if fs  had upon the  com 
p le tio n  o f the  sh ip  requested an a llo tm e n t o f 
th e  re q u is ite  n u m b e r o f shares and been refused, 
o r  even had the  com pany o r  G rim shaw  in  any 
w a y  p reven ted  th e  a llo tm e n t o f  Bhares to  th e  
p la in t if fs ,  i t  m ig h t have been o th e rw ise ; b u t  the 
evidence appears to  me to  m ake o u t c le a rly  th a t  
th e  p la in t if f  was th ro u g h o u t in s is t in g  upon pay
m e n t o f th e  la s t in s ta lm e n t in  cash, to  w h ich  he 
had no  r ig h t  as aga inst th e  com pany, and th a t he
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d id  so under the  doub ly  erroneous im press ion  th a t 
th e  com pany were bound by 0 .  G rim shaw  and 
Co.’s le tte r, and th a t th a t  le tte r  con ta ined  an 
abso lu te  guarantee th a t  the  p la in tif fs  shou ld  in  no 
case be liab le  to  ta ke  th e  paym en t in  shares. 1 
th in k ,  the re fo re , th a t  there  is no evidence o f any 
breach o f the  con tra c t between C. G rim shaw  
and Co. and th e  p la in t if f ,  p u t t in g  the  tru e  con
s tru c tio n  upon th e  le t te r  o f th e  23 rd  A u g . 1873. 
A s  regards the  com pany u n d o u b te d ly  they  d id  
n o t a llo t  shares u n t i l  1877, b u t 1 th in k  i t  is  abun
d a n tly  c lea r th a t th e  p la in t if f  was a t no tim e  
between 24 th  O ct. 1874 and th e  19th A p r i l  1877 
w il l in g  to  take  shares, and I  do n o t th in k  th a t the  
com pany were bound  to  a llo t th e m  aga inst h is  
express no tice  th a t be c la im ed to  be pa id  in  cash, 
and in  the  absence o f any app lica tion  on his p a rt 
fo r  an a llo tm e n t. I t  was fo rc ib ly  a rgued by M r.  
B ig h a m  in  h is  re p ly  th a t  th is  co n s tru c tio n  reduces 
th e  le tte r  o f th e  23 rd  A u g . to  a n u ll i ty ,  whereas i t  
was th e  m o v in g  considera tion  to  the p la in tiff 's  fo r  
e n te r in g  in to  th e  co n tra c t w ith  the  company, and 
the re fo re , as he u rged , m u s t have been in tended  to  
have spme im p o r ta n t effect. B u t th e  answer to  
th is  a rg u m e n t is, th a t th e  w ords  o f th e  w r it te n  
agreem ent m u s t no t be s tra ined  in  o rde r to  m eet 
the  p la in t if fs ’ conception  o f the  barga in , b u t con
s trued  acco rd ing  to  th e ir  a c tua l m ean ing  as 
nearly  as i t  can be ascerta ined. L o o k in g  a t the  
te rm s  o f th e  con tra c t, I  th in k  the m eaning is w h a t 
I  have expla ined, and, so co n s tru in g  th e  co n tra c t, 
I  cannot Bee any evidence w h ich  w ou ld  w a r ra n t 
me in  d e c id in g  th a t  the re  was any breach o f i t .

I  m u s t there fo re  g ive  ju d g m e n t fo r  the  defen
dants G rim shaw  and Co. on th is  g round , and  I  
also th in k  th a t  th e  com pany are e n tit le d  to  ju d g 
m en t on th e  g ro u n d  th a t, th e  le t te r  o f th e  2 3 rd  
A u g . n o t h a v in g  been b ro u g h t before th e  com 
pany, n o r in tended  to  b ind  them , they  were n o t 
pa rties  to  i t .  I  do n o t th in k  i t  was a tran sa c tio n  
in  the  o rd in a ry  m anagem ent o f the  com pany 
such as Messrs. Thom pson and L in g h a m , u n d e r 
th e ir  f irm ’s name o f C. G rim shaw  and Co., cou ld  
b ind  th e  com pany to , w ith o u t express a u th o r ity  
o r some evidence o f  ra tif ic a tio n , w h ich  is  n o t to  
be found.

F o r  these reasons I  g ive  ju d g m e n t fo r bo th  sets 
o f defendants, w ith  costs.

S o lic ito r  fo r  th e  p la in tif fs , C . G. Deane, L iv e r 
pool.

S o lic ito rs  fo r  th e  defendants, Gregory, R ow cliffe , 
and Co., lo r  D uncan , H i l l ,  and D ick inson , L iv e r 
pool.

M onday, M a y  14 ,1878.
(B e fo re  G r o v e  and L opes, JJ.)

E l l is  a n d  C o . v . G e n e r a l  S t e a m  N a v ig a t io n  
C o m p a n y  ( L im it e d ).

P rac tice— W r it  o f  summons— A d m ira lty  ju r is d ic 
t io n  0f  C ounty C o u rt— Leave to issue w r i t  in  
S upe rio r G ourt where c la im  fo r  damage to cargo 
u n d e r 3001.— County C ourt A c t 1868 (31 &  32 
Viet. c. 71), * .3 .

W hen there are circumstances rende ring  i t  advisable  
th a t an  action  w h ich  a  C ounty C ou rt has ju r is 
d ic tio n  to tr y  u nder the C ounty Courts A d m ira lty  
J u ris d ic tio n  Act (31 32 Viet. c. 71), s. 3, should
be commenced in  the H ig h  C ourt, such as the neces
s ity  f e r a  commission abroad, the court w i l l  g ra n t 
leave f o r  a  w r i t  to issue under 31 8f 32 Viet. c. 71

E l l is  a n d  Co. v . G e n e r a l  S t e a m  N a v ig a t io n  C o m p a n y  ( L im it e d ).
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teds. 3, 9, though the cause o f  action m ay he o f  
less am ount th a n  the l im it  o f  the C ounty C ourt 
ju r is d ic t io n ,  (a)

I n  such a case notice o f  the o rder made by the 
court should be given when the w r i t  is  served.

M o tio n  fo r  leave to  issue w r i t  in  the  S upe rio r 
C o u rt, under th e  C o u n ty  C ou rts  A d m ira lty  J u r is 
d ic tio n  A c t  1868 (31 &  32 Y ic t .  c. 71), s. 9.

The p la in tiff 's  c la im  was fo r dam age to  cargo by 
negligence, a n d  the am o n n t c la im ed was un der  
300/., Dam ely 4 7i. 7s. Id .

Sect. 3 o f th e  C o u n ty  C o u rts  A d m ira lty  J u r is 
d ic t io n  A c t  1868, p rov ides th a t  any C o u n ty  C o u rt 
h a v in g  A d m ira lty  ju r is d ic t io n  u n d e r th e  2nd sec
t io n , sha ll have ju r is d ic t io n  to  t r y  and de te rm ine  
in te r  a lia ,  as to  any c la im  fo r damage to  cargo, o r 
damage by co llis ion , any cause in  w h ic h  th e  
am oun t c la im ed does n o t exceed 300/.

B y  sect. 9 of the  same A c t  i t  is p rov ided  th a t i f  
any person s h a ll take  in  th e  H ig h  C o u rt o f A d m i
r a l t y  o f E n g la n d  o r in  any S upe rio r C o u rt p ro 
ceedings w h ich  he m ig h t, w ith o u t agreem ent, have 
ta ke n  in  a C o u n ty  C o u rt, except b y  o rd e r o f th e  
ju d g e  o f  the H ig h  C o u rt o f A d m ira lty  o r  o f such 
S u p e rio r C o u rt, o r o f a C oun ty  C o u rt h a v in g  
A d m ira l ty  ju r is d ic t io n ,  and sha ll n o t recover a 
sum  exceeding the  am o u n t to  w h ich  the  ju r is d ic 
t io n  o f the  C o u n ty  C o u rt in  th a t  A d m ira lty  cause 
is  l im ite d  by the  A c t, he sha ll n o t be e n tit le d  to  
costs, and sha ll be condem ned in  costs, unless th e  
ju d g e  o f the  H ig h  C o u rt o f  A d m ira lty  o r o f a 
S u p e rio r C o u rt before whom  th e  cause is  tr ie d  o r  
heard  sha ll c e r t ify  th a t i t  was a p rope r A d m ira lty  
cause to  be tr ie d  in  th e  H ig h  C o u rt o f A d m ira lty  
o f E n g la n d  o r  in  a S u p e rio r C o u rt.

E i lb t r y  m oved fo r  leave to  issue a w r i t  o u t of 
th e  S upe rio r C o u rt, on an a ffid a v it th a t i t  w ould 
be necessary fo r the  p ro p e r hea rin g  o f  th e  cause 
th a t  a com m ission to  take  evidence shou ld  issue 
abroad, and th a t th is  cou ld  n o t be done i f  the  
action  were b ro u g h t in  th e  C o u n ty  C ou rt. A n  
app lica tion  has a lready been made a t chambers, 
b u t  the m aster doubted w h e th e r under the  above 
section he had ju r is d ic t io n  to  m ake th e  o rde r, and

(a) This decision proceeds upon the assumption that 
the County Court has jurisdiction in all claims for 
damage to cargo. This assumption is, to say the least 
of it, not indisputable. I t  must be taken now as well- 
establi.hed law, requiring a decision of the Court of 
Appeal to alter it, that the County Court has jurisdiction 
in Admiralty only in cases in which the High Court of 
Admiralty before the Judicature Act had jurisdiction • 
(See Siti'Vson v. Blues, 1 Asp M rr. Law Cas. 326; ffune- 
stead v. Price, Fullmore v W ait, 2 Asp. Mar. Law Cas. 
543). I t  is true that the Privy Council in Cargo ex Argos 
(1 Asp. Mar. Law Cas. 519) decided otherwise, but the other 
decisions are decisions of courts which now form part of 
the High Court of Justice, and would undoubtedly be 
followed in any case of prohibition to a County Court. 
Now, the General Steam Navigation Company, the de
fendants in this action, are a company carrying on busi
ness in London, and therefore domiciled in England 
within the m-aning of the 6th section of the Admiralty 
Court Act 1861. Hence the High Court of Admiralty 
would have had no jurisdiction to try any action against 
them or any of I heir ships for damage to cargo happening 
on board such ships, and consequently the County Court 
would have no such jurisdiction. I t  would appear then 
that the application for leave to bring this action in the 
Superior Court was unnecessary, as the action could not 
have been brought in the County Court, and hence there 
would have been no proceedings which might have been 
taken in a County Court within the meaning of the 
County Courts Admiralty Jurisdiction Act 1868, sect. 9 
— E d .]

w h e th e r i t  shou ld  n o t be made b y  the  co u rt. H e 
su b m itte d  th a t, i f  such an o rde r were n o t made, 
th e  p la in t if f  w ou ld  be ob liged  to  ru n  the  r is k  of 
h a v in g  to  pay costs, even th o u g h  he succeeded, 
i f  th e  ju d g e  who tr ie d  th e  cause refused to  c e r t i f y : 

H ew itt v. Cory, L. Bep. 5 Q. B. 418.
B y  the  C o u r t .— Y o u  m ay take  a ru le  absolute in  

th e  f ir s t  instance. N o tice  o f th e  o rd e r should 
how ever be g ive n  to  th e  de fendant when the w r it  
is  served. B u ie  absolute.

S o lic ito rs  fo r  the  p la in t if fs ,  F . W . and H - 
H ilb e ry .

P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A LTY  BUSINESS.
Beported by J. P. A b p in a ll  and F . W . Ra is e s , Esqra., 

Barristers-at-L&w.

Wednesday, M a y  29, 1878.
(B e fo re  S ir  R . P h il l im o r e .)

T h e  G l e a n e r .
P ractice— Costs— U n liq u id a ted  damages— Loss o f 

f is h in g — C o llis io n .
Where a  p la in t i f f  c la im ed u n liq u id a te d  damages tW 

respect o f  loss o f  the rem a inder o f  a  season s 
f is h in g  occasioned by a co llis ion , an d  on a  re
ference to the re g is tra r  and  m erchant, the defen
dants objected to the c la im  altogether, but the 
p la in t i f f  recovered, being aw arded less than  two- 
th ird s  o f the am oun t c la im ed by h im  as damageSt 
the C ourt gave h im  costs in  respect o f  the reference 
on the g round  o f  the p e c u lia r ity  o f  the p la in t i f f 1 
c la im , and w ith o u t pre jud ice  to the genera l ru le  
as to costs o f  references.

T h is  was an action  b ro u g h t ag a in s t th e  traw l 
f is h in g  sm ack Gleaner b y  the  ow ners of th e  d r ift ' 
n e t fish iD g sm ack M a u d  and  F lorence  and of her 
fish ing gear, to  recover damages in  respect of ft 
collision between the vessels, w hereby the  fish ing  
gear o f th e  M a u d  and  F lorence  was lost.

T he  M a u d  and  F lorence, o f Scarborough, was, 
on th e  10th O ct. 1877, d r if t -n e t fish in g  in  the 
N o r th  S ea ; she had about s ix ty  nets out.. W h ils t 
she was so engaged th e  Gleaner o f H u l l ,  which 
was tra w lin g , ran  in to  and fou led  he r nets, and 
these nets, w ith  th e  barre ls , strops, and warps 
a ttached the re to , became so en tang led, th a t a ftcr  
a tte m p tin g  to  ha u l them  in  fo r  some hours, the 
crew  o f the  M a u d  and  F lorence  were ob liged  to 
c u t them  a d r if t ,  sav ing  o n ly  ten  nets o u t o f the 
s ix ty . T he  M a u d  and  F lorence  then  made for  
F ile y , and was the re  la id  up  fo r  the  w in te r, as the 
fis h in g  season o n ly  lasted fo u r  weeks longer, and 
the  p la in tif fs , as th e y  a lleged, were unable to  pr0‘ 
cu re  in  th a t tim e  ne ts to  enable them  to  resuffl® 
th e ir  f is h in g  T he  p la in t if fs  d u r in g  the  negotia* 
tio n s  before a c tio n  c la im ed 155/. fo r  th e  value 0 
th e  nets and gear lo s t, and also com pensation for 
loss o f f ish in g , b u t th e  defendants n o t paying 
the  am ount c la im ed, th e  p la in tif fs  app lied  >° 
leave to  commence th e  action  in  the  H u h  Cour 
upon an a ffid a v it se ttin g  o u t the  c ircum stances o 
th e  co llis io n , and a lle g in g  th a t th e  va lue  o f the  net 
&c., lo s t was 155/., and th a t  in  a d d itio n  the re ! 
th e  p la in t if fs  had a c la im  fo r  consequents 
damages fo r loss o f  fish in g , th e  am oun t whereo
recoverable was un ce rta in , and th a t i t  was de
s irable  to  proceed in  th e  H ig h  C o u rt ra th e r tb»d 
in  a C oun ty  C ourt. Leave  to  commence th e  actio
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in  the H ig h  C o n rt was g iven , and th e  action  was 
com m enced acco rd in g ly .

T he  defendants a d m itte d  l ia b i l i t y ,  and pa id  155Z. 
in to  c o u rt in  sa tis fa c tion  o f th e  p la in t if fs ’ c la im . 
T h e  p la in t if fs  re jec te d  th e  tender, and  a t th e  re 
ference before th e  re g is tra r  and m erchan t made 
■their claim , as fo llow s :

1. F ish ing  nets ............................................ .£105
2. B arre ls  and ba rre l s tro p s .........................  18
3. W arps ........................................................... 32
4. Loss of fo u r weeks’ fish ing  from  the 10th

Oct. 1877 to  7 th  N ov. 1877 ................... 200

355

A t  th e  reference th e  defendants a lto g e th e r d is 
p u ted  th e  p la in t if fs ’ r ig h t  to  recover fo r loss of 
f is h in g  upon tw o  g rounds , f irs t ,  because the  
damages were too re m o te ; secondly, because, as 
th e y  contended, th e  p la in t if fs  m ig h t have p ro 
cu re d  m ore  nets and have co n tinued  th e  fish in g .

T he  reference f ir s t  came on fo r  hea rin g  on the 
7 th  Feb. 1878, and th e  re g is tra r  n o t be ing  sa tis fied  
w ith  th e  evidence as to  th e  n u m b e r o f  nets lo s t o r 
as to  th e  im p o s s ib ility  o f p ro c u r in g  o the r ne ts, a d 
jo u rn e d  th e  reference to  enable th e  parties to  
produce fu r th e r  evidence on these po in ts . O n  the 
2 9 th  A p r i l  the  reference proceeded, and on the 
fu r th e r  evidence th e  re g is tra r  m ade h is  re p o rt, 
f in d in g  the  sum  o f 227Z. due to  th e  p la in t if fs ,  th a t 
is  to  say :

1. F ish in g  n e ts ......................................... .. ...£ 105
2. B arre ls  and Btrops ......................... . ... 18
3. W arps ................................................. . ... 32
4. Loss o f fo u r weeks’ fish ing  from 10th

Oot. to  7 th N ov. 1877 .................. . ... 72

227
W ith  in te res t a t 4 per cent, per annum  from  10th 

N ov. 1877 u n t i l  paid.

T he  re g is tra r  gave h is  reasons fo r  h is  re p o rt, 
w h ich  were aB fo llow s : “  The p r in c ip a l p o in t in  
d isp u te  in  th is  case was a ra th e r nove l c la im  fo r  
loss o f fis h in g  d u r in g  the  la s t fo u r  weeks o f th e  
season of 1877, and w h ich  was objected to  b y  the 
de fendants as be ing  too rem ote  a damage. I t  
appears th a t th e  p la in t if fs ’ sm ack M a u d  and  
Florence, b e lo n g ing  to  F ile y  in  Y o rk s h ire , was 
engaged in  d r i f t - n e t  fis h in g  fo r  h e rrin g s  in  the  
N o r th  Sea, when the  defendants’ vessel Gleaner, 
w h ic h  was tra w lin g , fou led he r nets d u r in g  th e  
m ig h t o f the 10th O ct. last. The  re s u lt  was th a t 
a fte r  p ro longed  a ttem p ts  to  hau l them  in  the  
sm ack was o n ly  able to  save te n  nets o u t o f a fleet 
o f s ix ty , and was com pelled to  re tu rn  to  po rt. 
B e in g  then  unab le  to  p ro cu re  before th e  close o f 
th e  season, w h ich  te rm ina tes  e a rly  in  N ovem ber, 
■other nets fo r th e  purpose o f c o n tin u in g  th e ir  
f is h in g , th e  p la in t if fs  were reduced to  the  neces
s ity  o f la y in g  up  th e ir  sm ack a t once, and ta k in g  
to  the  m uch less lu c ra tiv e  occupation o f lin e  
f is h in g , and fo r  th e  loss a r is in g  fro m  th is  in te r 
ru p t io n  o f th e ir  re g u la r  n e t fis h in g  the  p la in tif fs  
have made a special c la im . I t  is  w e ll know n  th a t 
h e rr in g  fis h in g  w ith  nets is sys tem a tica lly  pursued 
b y  thousands o f smacks d u r in g  a ce rta in  p o rtio n  
■of th e  year, and cons titu tes  the  m a in  source o f 
liv e lih o o d  to  a la rge  nu m b e r o f fisherm en.

“  T he  p la in t if fs  in  th is  case w ere so em ployed a t 
th e  t im e  the  damage com pla ined o f was susta ined. 
T h e y  w ere ac tu a lly  engaged in  operations fro m  
w h ich  p ro fita b le  resu lts  m ig h t be an tic ip a te d  w ith  
confidence, a lm ost w ith  ce rta in ty , and th e  loss 
th e y  susta ined by th e  in te r ru p t io n  o f th e ir  em-

p lo ym e n t was d ire c t ly  consequent on th e  des truc
t io n  o f th e ir  nets b y  the  w ro n g fu l act o f th e  
defendants.

“  I t  is  to  he borne  in  m in d  th a t a sm ack o f th is  
class is  so le ly used fo r  n e t fish in g , and  i f  its  nets 
are destroyed and cannot be renewed a t  once, the  
sm ack its e lf  is  necessarily  la id  up  unem ployed fo r  
a ce rta in  tim e  a t th e  v e ry  pe riod  of th e  year 
when i t  w ou ld  o therw ise  be p ro f ita b ly  em ployed. 
A cco rd in g , there fo re , to  the  o rd in a ry  p r in c ip le  on 
w h ich  dem urrage  and compensation fo r  non-em 
p lo ym e n t is  a llow ed, in  respect o f a vessel d isab led  
by in ju ry  to  her h u l l  o r  gear, some com pensation 
is  c lea rly  due to  the  p la in tiffs  in  th is  case u nder 
th a t h e a d ; and th is  be ing so, I  have considered 
th a t  the  o rd in a ry  ru le  o f a llo w in g  so m uch pe r 
to n  pe r day is n o t app licab le  to  a vessel o f th is  
class w h ich  is n o t construc ted  and is  never em 
p loyed fo r  th e  conveyance o f cargo o r  passengers, 
o r in  ea rn in g  fre ig h t in  th e  comm on sense o f th e  
te rm , and th a t  th e  p la in tif fs  are e n tit le d  to  recover 
the  probable ne t am oun t th e y  were p reven ted  
fro m  ea rn ing  b y  th e  custom ary use o f th e ir  sm ack 
and its  fis h in g  gear. W ith  rega rd  to  th e  am ount 
a llow ed under th is  head, v iz ., 72Z., we fo rm ed o u r 
estim a te  f ro m  the  evidence before us o f w ha t the 
gross earn ings o f th e  smack w ou ld  have been i f  
she had co n tin ue d  f is h in g  fo r  fo u r weeks on her 
usua l g round . F ro m  th a t estim ate  we have made 
deductions fo r  the  expenses th a t w o u ld  have been 
in c u rre d  by them , also fo r wear and tea r o f the 
sm ack and of he r nets and warps, &c., and fu r th e r  
fo r  th e  am oun t th e  p la in tif fs  d id  a c tu a lly  earn  in  
th e  sub s titu te d  occupation they had recourse to. 
I t  is  to  be gathered fro m  the  evidence before us 
th a t  h e rr in g  fishe ry  in  w ha t m ay be te rm ed  the 
F ile y  w aters is  less p ro d u c tive  in  th e  la tte r  h a lf  
o f O ctober and th e  b e g in n ing  o f N ovem ber th a n  
in  th e  Y a rm o u th  waters. The season ends, in  fact, 
fo r F ile y  smacks ea rly  in  N ovem ber, a lth o u g h  i t  
con tinues to a la te r p e rio d  fa r th e r  south, and fo r 
th is  reason the  Y a rm o u th  smacks w h ich  fre q u e n t 
the  N o r th  Sea w aters in  th e  ea rly  p a rt o f the 
a u tu m n  re tu rn  in  th e  m o n th  o f O ctober to  th e ir  
ow n w aters.”

T he  defendants d id  n o t ob ject to  th e  re p o rt, 
w h ich  was taken  up  by th e  p la in tiffs , and the  
re g is tra r  ha v in g  made no recom m endation as to  
costs, th e  p la in tif fs  gave notice  th a t th e y  shou ld  
m ove the  judge  to  c e rt ify  th a t  they  were e n tit le d  
to  th e ir  costs o f the  action, and to  condem n the  
defendants and th e ir  b a il th e re in , and in  the  costs 
o f th e  reference.

M a y  29.— James P . A s p in a ll fo r  th e  p la in t if fs  
in  s u p p o rt o f the  m o tion .— T he  p la in t if fs  are 
e n tit le d  to  th e ir  costs of th e  action , a lth o u g h  th e y  
have recovered less than  3001., because th e y  
obta ined leave to  commence the  action  in  the H ig h  
C o u rt under th e  C oun ty  C o u rts  A d m ira lty  J u r is 
d ic tio n  A c t  1868, sect. 9. A s  to  th e  costs o f  the  
reference, i t  is tru e  th a t  more than  o n e -th ird  has 
been s tru c k  o ff the  a m o u n t c la im ed by the  p la in 
t if fs ,  b u t as th e  defendants paid in to  c o u rt the  
am oun t c la im ed by th e  p la in tif fs  fo r  th e  loss o f 
fis h in g  gear, the o n ly  p a rt of th e  p la in tif fs ’ c la im  
reduced is the p la in t if fs ’ c la im  fo r u n liq u id a te d  
damages, and th is  was the on ly  am o u n t in  d ispu te  
between the parties. T he  o rd in a ry  ru le  as to  
costs o u g h t n o t to  a p p ly  to  a c la im  fo r u n liq u i
dated damages, w here i t  is im possib le  fo r the 
p la in tif fs  to  do m ore than  estim a te  the  am oun t o f



5S4 MARITIME LAW  CASES.

A dm .] D e B dssche v. A lt . [C t . op A pp.

th e ir  lo s s ; they  m u s t p u t  dow n in  th e ir  c la im  a 
sum  su ffic ie n t to  cover w h a t the  c o u rt m ay th in k  
enough to  satis fy  th e  loss sustained. T he  ru le  as 
to  costs is in te n de d  to  p re ve n t e x o rb ita n t c la im s 
in  respect o f moneys a lleged to  be due o r p a id  fo r  
w o rk  and m a te ria ls  fo r  dem urrage  w h ic h  can be 
accu ra te ly  a sce rta ined ; i t  o u g h t no t to  app ly  to  
c la im s fo r  damages, th e  am oun t o f w h ich  are 
g re a tly  in  the  d isc re tio n  o f th e  c o u rt, and  are n o t 
oapable o f exact e s tim a tion .

G ainsford  B ruce  fo r th e  defendants.— The p la in 
t if fs  o u g h t to  have b ro u g h t th is  ac tion  in  a C oun ty  
C ou rt, and o u g h t n o t to  have th e ir  costs here. A s  
to  th e  reference, the  paym en t in to c o u r t was general, 
and  n o t spec ifica lly  fo r  the  value o f f is h in g  gear. 
T he  o rd in a ry  ru le  as to  costs shou ld  a p p ly ; the  
p la in t if fs  have made o u t no exceptiona l case. The 
a d jo u rn m e n t o f the  reference was occasioned by  
th e  p la in t if fs  n o t be ing  f u l ly  prepared w ith  th e ir  
proofs a t th e  f ir s t  hea ring .

J. P . A s p in a ll in  rep ly .
S ir  R. Phillimore.— I n  th is  case th e  p la in tif fs  

ask fo r  the  costs of the  action , and the  costs of 
th e  reference. B y  th e  re g is tra r ’s re p o rt, w h ich  
has n o t been objected to , th e  p la in t if fs  recover less 
b y  m ore than  o n e -th ird  th a n  they  c la im ed, and th e  
to ta l am oun t recovered am ounts to  less than  300Z. 
A s  to  the  costs o f th e  action, I  th in k  the  p la in 
t i f f s  p ro p e rly  obtained leave to  b r in g  the action  in  
th is  cou rt, and th a t th e y  are consequently e n tit le d  
to  those costs. A s  to  the  costs o f  the  reference 
th e  p la in tif fs  ask fo r  the costs upon th e  g round  
o f th e  p e c u lia r ity  o f th e ir  c la im . T h e ir  c la im s 
consisted o f c la im s fo r  loss o f gear, and fo r loss of 
th e  season’s f is h in g . The  defendants tendered 
th e  am o u n t c la im ed fo r loss o f gear, b u t  resisted 
a lto g e th e r th e  c la im  fo r  loss o f f ish in g . T h is  
course o f ac tion  on th e  p a rt o f the defendants has 
undou b te d ly  occasioned costs, and I  am  o f op in ion  
th a t, co ns ide ring  the p e c u lia r ity  and n a tu re  o f the 
c la im  o f  the  p la in tif fs , th e y  are e n tit le d  to  some 
c o s ts ; I  th in k ,  how ever, th a t the  p la in t if fs  are 
n o t  e n tit le d  to  fu l l  costs because, b y  reason o f 
th e ir  n o t be ing  prepared w ith  th e ir  case on the  
f ir s t  day o f th e  he a rin g  o f  the  reference, they 
occasioned an a d jo u rn m e n t; in  respect o f th is  
a d jo u rn m e n t they  are n o t e n tit le d  to  costs. U n d e r 
th e  c ircum stances, I  th in k  ju s tic e  w i l l  be done by 
a w a rd in g  to  the  p la in tiff's  the sum  of 40 l., nom ine  
expensarum, in  respect o f the  costs o f  th e  re fe 
rence, in  a d d itio n  to  the  costs o f  th e  action . M y  
decis ion here tu rn s  upon th e  p e c u lia r ity  o f th e  
case and c la im , and m u s t n o t be taken  in  any w ay  
to  weaken the  a u th o r ity  o f th e  genera l ru le  as to  
th e  costs o f reference in  cause o f damage.

S o lic ito r  fo r  th e  p la in tif fs , H . C. Goote.
S o lic ito rs  fo r  th e  defendants, C o llye r-B ris tow , 

W ithers  and Bussell.

fajireme Court d  friMcato*
COURT OF APPEAL.

S IT T IN G S  A T  L IN C O L N ’S IN N .
Beported by E. S. B ochk, Eaq., Barrister-at-Law.

Dec. 10, 11, 1877,• Jan . 14, 1 5 ,18  ; a n d  M arch  12.
1878.

(Before  J a m e s , B a g g a l l a y  and  T h e s ig e r , L .JJ-) ' 
D e  B ussche  v . A l t .

P r in c ip a l a nd  agent— Sub-agent— Agent m ak ing  
a  p ro f i t  by sale to h im se lf—Disclosure— A c q u ie s 
c e n ce -D e la y .

I n  1868 thé p la in t i f f  consigned a  steamer to G- 
and  Co., h is  agents a t S hangha i, f o r  sale, f ix in g  ® 
m in im u m  p ric e  o f  90,000 do lla rs , a nd  req u ir in g  
cash paym e n t. The defendant was a  merchant 
res id ing  in  Ja p a n , and he undertook, as G. and  
G o’s agent, to se ll the vessel in  Japan , o r in  the 
event o f  her not being sold to f in d  employment 
f o r  her. T h is  was done w ith  the sanction  o f  the 
p la in t if f .  The defendant, being unable  to sell 
the ship fo r  cash a t the p rice  named, took h e r  

h im se lf f o r  90,000 do lla rs , a nd  resold her to a 
Japanese p rince  f o r  160,000 do lla rs , payable 
p a r t ly  in  cash a nd  p a r t ly  on credit. 
in fo rm a tio n  reached the p la in t i f f  o f  an y  in '  
ten tion  on the p a rt o f  the defendant to change 
h is  character o f  agent f o r  sale f o r  th a t _ °J 
purchaser u n t i l  June  1869, a fte r the transaction  
w ith  the p rin ce  was ca rr ie d  out. The defendant 
p a id  90,000 d o lla rs  to G. and  Go., who rem itted  
i t  to the p la in t if f .

I n  the m eantim e the defendant, though no t w ith o u t 
some trouble, had obtained the whole am ount 0J 
160,000 d o lla rs  f r o m  the p rince .

I n  1873 the p la in t i f f  in s titu te d  proceedings to 
compel the defendant to p a y  over the increase 
realised by h im  in  the resale o f  the vessel, on 
the g round  th a t he was the p la in t i f f ’s agent in  
the transaction , and bound to account f o r  a J  
p ro fit  made. ,

H e ld  (a ffirm in g  the decision o f  H a l l ,  V.O  ), that 
th is  was one o f  those specia l cases where ® 
p r iv i ty  arose between the p r in c ip a l and  the 
sub-ageni, and  the sub-agent became liab le  Iff 
the p r in c ip a l as i f  he had been d irec tly  
employed by h im . The re la tio n  o f  agent and  
p r in c ip a l was established a n d  ex is t-d  between 
the defendant and  the p la in t i f f  a t  the tim e  flf 
the purchase and re-sale o f  the vessel; a rid  tne 
defendant therefore m ust account to the p la in t ijir 
f o r  a l l  the p ro fit  he had made in  the trans  
action.

H e ld , fu r th e r ,  th a t there had  been no such af iT f f f s'  
cence o r delay on the p a r t  o f  the p la in t i f f  a* 
w ou ld  d isen title  h im  to m a in ta in  the action. 

Semble, th a t mere subm ission to a w ro n g fu l ac 
w h ich  has been completed w ith o u t the knowledg 
or assent o f  the person whose r ig h t  is  in frin g e d  
cannot, w ith o u t some conduct a m o u n 'in g  , 
accord and sa tis fac tion , o r a release under se 
being shown, b a r h is r ig h t o f  action  ; a lthouy  j  
under the name o f  laches, i t  m ay  a ffo rd  
ground  f o r  re fus ing  re l ie f  u nder some partvc id  
circumstances. _

T h is  was an appeal by  th e  de fendan t f r ° m, v  
decis ion o f  H a ll,  Y .C . T he  b i l l  was filed  a7
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E d w a rd  M u n s te r  de Bussche, a m erchan t and 
sh ipow ner o f Ryde, in  the  Is le  o f W ig h t ,  aga inst 
W il l ia m  John  A l t ,  a m em ber o f th e  f irm  o f A l t  
and Co., m erchants in  Japan, and sought to  m ake 
th e  de fendan t lia b le  to  account, as th e  p la in t i f f ’s 
agent, fo r p ro fits  made by h im  in  the  purchase 
and  sale o f  a steam ship ca lled th e  Colum bine. 
I t  appeared th a t in  1868 the  p la in t if f  was the 
reg is te red  ow ner o f tw o  com posite  screw steamers, 
ca lled the  N ym p h  and th e  Colum bine, su b je c t to  a 
m ortgage  to  M essrs. John  W il l is  and Son, 
m erchan ts  in  London , to  secure an account 
cu rre n t. Each o f the  steamers was in tended  by 
th e  p la in tif f ,  acco rd ing  to  h is  usua l course o f 
business, fo r  Bale in  some p o rt in  In d ia , C hina, o r  
Japan, and in  th e  sum m er o f 1868, by  a rrange
m en t between the p la in t if f  and h is  m ortgagees, 
w ho  w ere p ress ing  fo r  paym e n t o f th e  m ortgage 
deb t, the vessels were consigned fo r sale to  G ilm a n  
and Co., a f irm  o f m erchants c a rry in g  on business 
a t H o n g  K o n g  and Shangha i in  C hina, and a t 
Y okoham a  in  Japan. I t  was a d m itte d  th a t, 
a lth o u g h  Joh n  W il l is  and Son took  the  ac tive  p a rt 
in  th e  o r ig in a l cons ignm en t o f th e  vessels to  
G ilm a n  and Co., ye t the  re la tio n sh ip  o f  p rin c ip a l 
and agent in  th e  transac tion  was c o n s titu te d  
between th e  la t te r  f irm  and th e  p la in t if f .  T he  
a m o u n t o f the  m ortgage  deb t was ve ry  m uch 
be low  the  se llin g  va lue o f th e  vessels, and G ilm an  
and Co., th ro u g h o u t the  transactions w h ich  
fo llow ed upon th e  cons ignm en t, as a ru le  co rre 
sponded w ith  the p la in t i f f  ra th e r  than  w ith  W il l is  
and Son. T he  cons ignm en t was announced b y  
W il l is  and Son to  G ilm an  and Co. in  a le t te r  o f 
th e  3 rd  J u ly  1868, in  w h ich  occu rred  th e  fo llo w 
in g  passages :

The C o lu m b in e  is  now a t Bombay, and i f  she cannot be 
sold w il l  take  ootton ronnd to  China, where, i f  a sale 
does no t take place, we m ust beg you to  send her w ith  a 
fre ig h t to  Shanghai, Nagasaki, o r Yokohama, o r a ll three 
ports  i f  neoessary, so as to  get her sold as soon as 
possible. We understand th a t yon have no establish
m ent a t Nagasaki, b u t no doubt you can appo in t some 
good agent to  do the business ; b u t we have to  caution 
you th a t great care should be taken in  appo in ting  an 
agent where a sale is l ik e ly  to  be effected, as M r . De 
Bussche w il l  n a tu ra lly  look to  ub fo r  the proceeds.

A t  th a t  t im e  th e  defendant was a p a rtn e r  in  the  
f irm  o f A l t  and Co., an E n g lis h  m erca n tile  house 
w h ich  traded  in  Japan, h a v in g  th re e  d iffe re n t 
branches in  th a t  c o u n try — one a t N agasaki, 
a n o th e r a t Osaca, and a th ird  a t H io g o — and had  
been from  tim e  to  tim e  em ployed by the  p la in t if f  
as agent fo r  the  sale o f m erchandise. T he  defen
d a n t was the  m anag ing  p a rtn e r a t Osaca and 
H io g o , and a M r. H u n t  was th e  m anager o f the 
N aga sa k i branch. T he  de fendan t h e a rin g  th a t  
th e  tw o  steam ers had been consigned fo r  sale, and 
h a v in g  b e tte r  o p p o rtu n itie s  th a n  G ilm an  and Co. 
fo r  d ispos ing  o f  them  in  Japan, suggested to  th a t 
f irm  th a t he shou ld  l?e a llowed to  do s o ; and  the 
p la in t if f  also, h a v in g  been in fo rm e d  th a t  the  
de fendan t’s house and ano the r Japan house cou ld  
Bell com posite steamers, fo rw arded  the  in fo rm a tio n  
to  G ilm a n  and Co., in  a le tte r  o f 1 0 th  Sept. 1868. 
I n  th e  re s u lt G ilm a n  and Co. au tho rised  th e  
de fendan t to  se ll th e  vessels, o r, in  the  even t o f 
th e ir  n o t be ing  sola, to  f in d  e m p lo ym e n t fo r  them . 
T he  de fendan t un d e rto o k  the d u ty , and th e  p la in 
t i f f  corresponded w ith  the  de fendan t’s m anager a t 
N agasak i, on the  fo o tin g  o f th e  de fendant h a v in g  
so undertaken  i t .  O n th e  23 rd  O ct. 1868 the 
p la in t if f  w ro te  to  G ilm a n  and Co. c o n firm in g  a

l im i t  w h ic h  he h a d  p re v io u s ly  m entioned  fo r  th e  
p rice  o f each o f th e  vessels, v iz ., 90,000 d o lla rs  n e t 
proceeds in  E n g la n d , and s ta tin g  h is  w illin g n e s s  
to  a llo w  some p o rtio n , sugges ting  o n e -th ird , to  
re m a in  on c re d it, i f  good in te re s t were a llow ed and  
covered b y  the  guarantee o f G ilm a n  and  Co.; and 
on th e  5 th  N o v . in  the  same year th e  p la in t if f  
w ro te  aga in  to  G ilm a n  and Co., w ith d ra w in g  th e  
re q u ire m e n t o f a guarantee fro m  them , and 
expressing  h is  w illing n e ss  to  a llo w  a c re d it, i f  
necessary, o f 20,000 do lla rs  o r 25,000 do lla rs  fo r  s ix  
o r n ine  m on ths, secured on th e  vessel. T he  
de fendan t, how ever, asserted th a t  he was neve r 
made acquain ted  w ith  th e  fac t o f the  p la in t if f ’s 
w illin g n e s s  to  a llo w  a c re d it, and th a t th e  
in s tru c t io n s  w h ich  were conveyed to  h im  b y  
G ilm a n  and  Co., as com ing  fro m  W il l is  and Co., 
were to  the  e ffect th a t on ly  cash was to  be 
ta ke n  fo r th e  steamers. T he  evidence upon  
th is  p o in t was n o t c lear, b u t in  the v iew  o f th e  
c o u rt n o th in g  re a lly  tu rn e d  upon i t ,  and th e y  had  
trea ted  th e  de fendant’s assertion as correct. F o r  
some tim e  p r io r  to  the  de fendan t’s em p loym en t in  
connection  w ith  th e  tw o  steamers he had business 
re la tio n s  w ith  a p rin ce  o f a Japanese d is t r ic t  
ca lled  G e ysh ie n ; and th e  p rin ce  had become 
indeb ted  to  h im  in  ce rta in  m oneys, some of w h ic h  
w ere  payable  in  th e  year 1868 and some in  1869. 
T h is  Japanese p rin ce  was desirous o f becom ing  
th e  purchaser o f a steam er, and th e  de fendant 
appeared ve ry  ea rly  to  have conceived th e  n o tio n  
of s e llin g  e ith e r th e  N ym p h  o r th e  C olum bine  to  
h im . I n  th e  la tte r  p a rt o f 1868 and th e  ea rly  p a r t  
o f 1869 severa l le tte rs  passed between th e  defen
d a n t and m em bers o f th e  f irm  o f G ilm a n  and Co., 
in  w h ich  th e  d if f ic u lty  o f o b ta in in g  cash fo r  th e  
vessels was sta ted by th e  defendant, and in  w h ich  
he suggested th a t he shou ld  h im se lf become th e  
purchaser w ith  a v ie w  o f re se llin g  on c re d it. 
G ilm a n  and Co. in  the  answers to  the  de fendan t 
d id  n o t appear ind isposed to  accede to  h is  sug 
gestion, p rov id e d  th e  p la in t if f ’s l im i t  o f 90,009 
d o lla rs  was o b ta ine d ; b u t in  the  op in io n  o f th e  
c o u rt th e  correspondence fa iled  to  es tab lish  th a t  
any d e fin ite  a rrangem en t was come to  u n t i l  a date 
la te r  th a n  th e  18 th  M arch  1869. I t  appeared, 
how ever, th a t  before th a t  date th e  de fendan t had 
b ro u g h t h is  negotia tions w ith  th e  officers o f th e  
P rin ce  o f G eyshien fo r  the sale o f th e  Colum bine  
by  h im  to  th e  p rince  to  a c lose ; and  on the  2 4 th  
Feb. 1869 an agreem ent in  w r it in g ,  p u rp o r t in g  to  
be made between th e  de fendan t’s f irm  and th e  
p rin ce ’s officers, was signed a t Osaca, u nder w h ich  
the  de fendant was to  receive 160,000 d o lla rs  fo r  
th e  vessel, payable as to  75.000 do lla rs  in  cash, 
and as to  th e  balance in  tw o  equal in s ta lm e n ts  in  
the  fo u r th  and e ig h th  m onths (Japanese) o f th e  
th e n  y e a r ; th a t  is , in  M ay  and  Sept. 1869. T he  
con tra c t was su b je c t to  co n firm a tio n  by the  G ey- 
Bhien g ove rnm en t, and com ple te  possession o f th e  
vessel was n o t to  be g ive n  o ve r u n t i l  fu l l  pay
m e n t was received.

O n the same day a fu r th e r  agreem ent between 
th e  same pa rties  was signed, u n d e r w h ich , in  con
s ide ra tion  o f th e  purchase o f th e  steam er, i t  was 
arranged th a t  th e  p rince  shou ld  pay to  the  defen
d a n t in  the  second m o n th  o f th e  yea r 22,400 rio s  
due in  th e  th ir d  m on th , 23,000 rios  due in  th e  
fo u r th  m on th , and in  the e ig h th  m o n th  30,723 rios  
due in  th e  te n th  and  e leven th  m on ths o f th e  p re 
ced ing  year. These agreem ents were a lleged  b y  
th e  de fendant to  have been m ere  inchoate  a rrange-
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tnents, w h ich  w ere subsequently  ca nce lled ; b u t 
o n  t “ 6 17 th  M a rc h  1869 tw o  a d m itte d ly  b in d in g  
an d  fina l agreem ents were concluded, w h ich  were 
in  substance to  the  same e ffect, w ith  th e  excep tion  
th a t  possession o f th e  vessel was to  be g iven  on 
p a ym e n t o f th e  75,000 do lla rs , w h ile  the  b i l l  o f 
«ale was to  be re ta ined  u n t i l  paym ent o f  th e  w hole 
purchase m oney. U pon  these agreem ents be ing  
executed the  c rew  o f th e  Colum bine  was d is 
cha rged , possession o f the  vessel was g ive n  to  the  
p rince , and on th e  25 th  M a rch  a fo rm a l tra n s fe r 
to  a trus tee  fo r  the  p rince  and th e  defendant was 
executed by th e  de fendant. D u r in g  the p e rio d  
o v e r w h ich  th e  transactions w ith  th e  p rince  ex
tended, M r.  H u n t,  th e  m anager o f the de fendan t’s 
f irm  a t N agasaki, was correspond ing  fro m  tim e  to  
t im e  w ith  th e  p la in t if f ,  m a in ly  on m a tte rs  o f 
business unconnected w ith  the  sale o f  th e  Colum - 
•ome, b u t in c id e n ta lly  also upon th e  sub jec t o f 
th a t  ve sse l; and in  a series o f le tte rs , com ing  
dow n  to  as la te  a date aB th e  8 th  A p r i l  1869, M r. 
-H u n t in v a ria b ly  spoke o f th e  sale of the vessel as 
a b o u t to  be effected, o r  as h a v in g  been effected, 
o y  the  de fendant under h is  em p loym en t fo r  th a t 
purpose, and gave no in t im a tio n  o f any in te n tio n  
o n  th e  p a rt o f th e  defendant, e ith e r conceived o r 
ca rr ie d  ou t, to  change h is  pos itio n  o f agen t fo r 
th a t  o f purchaser, in  a  p o s tc r ip t to  a le t te r  o f 
th e  10 th  M a rch  1869 H u n t  w ro te  as fo llow s :

Since w r it in g  the  above we are in  receipt o f advices 
Iro m  our H iogo  friends, who sta te  th a t they are find ing 
con s tan t and rem unerative em ployment fo r  the C olum -  
Om e, and th a t she was about to  proceed on a t r ip  to  the 
in la n d  bea fo r  the purpose o f being inspected w ith  a v iew  
to  purchase.

A n d  when, on th e  8 th  A p r i l ,  he m en tioned  th e  
la c t o f a sale h a v in g  been effected, i t  was in  the  
fo llo w in g  te rm s :

CWwmSime.— Th is  vessel has been so ld ; pa rticu la rs  
xegardm g the sale, Messrs. G ilm an and Co., o f Shanghai, 
w i l l  doubtless g ive you  by th is  m a il. O ur f irm  a t Osaca 
have inform ed th e ir  friends about th is  subject. Capt. 
Jbobmtz, o f the C o lu m b in e , is  proceeding home by th is

I t  was a d m itte d  on th e  p a rt o f th e  defen
d a n t th a t  H u n t  was ig n o ra n t of the n a tu re  o f the  
transac tions  re s u lt in g  in  th e  sale to  th e  prince . 
W h ile  H u n t  was w r it in g  to  the  p la in t if f ,  as above 
« fa ted , G ilm a n  and Co. were also in  correspondence 
w H fi the  p la in t if f ,  and in  none o f th e ir  le tte rs  to  
h im  d id  they suggest th a t  the  de fendan t was to  
assume any o th e r p o s itio n  than  th a t o f agent. On 

^ arcb 1869 the  de fendant, in  the  name 
p f  h is farm, w ro te  to  G ilm a n  and Co. to  the  fo llo w 
in g  e ffe c t:

W e beg to  advise having settled a  sale o f the  steamer 
C o lu m b in e , w h ic h  w i l l  enable us to  re m it you  the  ne t l im it  
g iven  ou r M r. A l t  fo r  the vessel by yo u r M r. Lavers (one 
o f  the  pa rtne rs  in  the  firm  o f G ilm an and Co.), and we 
ho ld to  you r c re d it 3000 do lla rs as a deposit on account of 
•the same, w hich w i l l  be fo rfe ited  should the arrangements 
■7.t'are ,?,fk lI le  fe j1 th rough, w hich please note. Our 
senior addresses M r. Lavers on the sub ject, to  w h ich  we 
re le r you. Please hand us by re tu rn  the necessary docu
m ents to  make a legal tra ns fe r o f the vessel, as we may 
have to  give a bond to  the consul here i f  we require  to  
change the flag  before such is  received by us.
, ^ e êDd an t on the  same day w ro te  p r iv a te ly  
to  M r.  L ave rs  in  th e  fo llo w in g  te rm s :

W e now w rite  o flic ia lly  to  say we w i l l  take the 
C o lu m b in e  over a t the  l im i t  named in  you r le tte r o f the 
10th L)ec , w h ich  I  hope w i l l  be sa tis fac to ry , and show 
yo n  th a t X have been correct in  m y ideas as to  the  sale o f 
the  steamers and induce yon to  be a l i t t le  p a tie n t w ith  
reference to  the N y m p h , w h ich I  am sure we sha ll be able

to  se ttle  ve ry  soon now. Please le t  me have transfe r 
documents by re tu rn , made o u t in  the name o f W . J. 
A lt .  W e sha ll re m it you  90,000 do lla rs, leas our 5 per 
cent, commission, w hich we w ill d iv ide  w ith  you in  th is 
instance, o r w ill hand you r Yokohama firm  th© equivalent 
o f 85.000 do llars a t 4s. 6d., p lu s  you r commission a t 2 \  per 
cen t., w hich comes to  nearly  the  same th ing .

M r. Lavers  rep lied  on th e  18 th  M arch  as 
fo l lo w s :

Y ours o f the 12th M arch reached me yesterday, and X 
am much pleased to  hear th a t there is a t la s t some chance 
o f selling the C o lu m b in e , a lthough a t the price you name»
85.000 do lla rs , i t  cannot be done. B y  my le tte rs  o f the 
20th Jan. to  you r firm , and the 21st Jan. to  you , you w ill 
no t fa il to  notice th a t the l im i t  g iven on these dates was
90.000 do lla rs , free o f commission. O u r commission 
w ould  be 5 per cent., b u t we should be qu ite  content to 
d iv ide th is  w ith  you, say g ive  you  2 \  per cent. The 
steamers w ou ld  be d ir t  cheap a t th is  price. W e cannot 
accept 85,000 do lla rs  net, w ith  an add ition  o f 2^ pe r cent, 
as ou r commission. O ur la s t in s tru c tio n s  from  M r. D® 
Bussche are as fo llow s “  London, 4 th  M arch.— The 
l im it  on the C o lu m b in e  and N y m p h  a t 85,000 do lla rs  net 
in  E ngland, w ith  the  2001. per m onth added since 1st 
Sept, fo r  insurance and in te res t. N o deduction from  
above price o f any earnings.”

Some a d d itio n a l correspondence passed between 
th e  defendant and G ilm an  and Co., and, a lth o u g h  
the  la t te r  appeared u lt im a te ly  to  have acquiesced 
in  the  purchase by  th e  defendant o f th e  G olum - 
bine  a t the l im i t  g ive n  by  the  p la in t if f ,  the re  was 
n o th in g  to  show th a t they w ere  aware o f th e  te rm s 
o f th e  resale, o r o f th e  fa c t th a t  the  de fendan t had 
com ple ted the  a rrangem en t fo r  resale before he 
bound h im se lf to  become a purchaser. I n  the 
m eantim e G ilm a n  and Co. were also in  co r
respondence w ith  the  p la in t if f ,  and in  th e ir  le tte rs  
th e y  spoke o f th e  de fendan t as a c tin g  as an agent 
in  the  sale o f the  vessel. O n the  1 7 th  M a rch  1879 
th e y  w ro te :

W e have ju s t received la te r advices from  H iogo , under 
date o f the 12th in s ta n t, by  w hich we are g lad to  find  th® 
Japanese had entered in to  positive negotiations fo r  pur- 
chase o f the C o lu m b in e , and pa id  a sm all am ount o t 
money as a guarantee o f th e ir  good fa ith  in  the  m atter, 
so th a t we tru s t  a telegram  w ill reach you in  an tic ipa tion  
o f th is  le tte r advis ing actua l sale o f the steamer on 
satis factory terms.

O n the  30i h  M a rc h  1869 G ilm an  and Co. w ro te  to  
the  p la in t i f f :

C o lu m b in e — On the 17th in s ta n t we w ro te  you  th a t 
ou r friends in  Japan had advised us th a t the steamer was 
in  a fa ir  way o f being sold. W e have heard since from  
them  to  the effect th a t, as they found so m uch d ifficu lty  
in  m aking a sale a t any p rice fo r p rom pt payment, they 
w il l  take the steamer over a t 90,000 dollars. Y ou w ill no 
doubt understand i t  is unusual to  sell steamers to  the 
Japanese fo r cash, paym ent in  m ost instances extendi®# 
ove r some tim e . O u r friends make the  above offer, not 
ha v in g  a c tu a lly  sold the steamer, b u t are in  hopes ot 
m aking a re-sale on c re d it terms, as a p ro fit suffic ient to 
re im burse them  fo r  loss a r is in g  ou t o f in te res t o f money» 
<fcc.

On th e  12bh A p ril 1879 G ilm a n  and Co. communi
cated to  the  p la in t if f  the  sale o f th e  vessel, as fol
lows :

C o lu m b in e .—W e telegraphed ou r friends in  Bond®® 
on the 8 th  in s ta n t to  advise W illis  and Son th a t th is 
steamer had been sold fo r 90,000 do lla rs. Messrs. A lt
and Co. had effected the sale before receiving our advices
com m unicating you r increased l im it  to  cover 2001. p er 
m onth fo r marine insurance. As, however, the  price 
obtained is net, the difference is fo rtu n a te ly  sm all, a*? 
the 90,000 do llars we sha ll have pleasure to  re m it you wi 
nearly cover the am ount required fo r insurance in  ad
d it io n  to  you r fo rm er l im it  o f 85,000 do lla rs. The steam®J 
was transferred a t H iogo, where she was sold on the *AS 
ulfc., as advised in  ou r telegram .

On the  3 rd  June  1869 G ilm a n  and Co. w ro te  to 
th e  p la in t if f  tb  th e  fo llo w in g  e ffe c t:
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We have now to ask yon for our commission on the 
sale of the Columbine. You are aware that the steamer 
was worked by Messrs. A lt and Co., in Japan, who after
wards took her over for your lim it of 90,000 dollars.

B efo re  the p la in t i f f  was in fo rm e d  b y  G ilm a n  
and Co. th a t th e  defendant h im s e lf had  become 
th e  purchaser o f th e  vessel, he appeared to  have 
rece ived some in tim a tio n s  fro m  Japan w h ic h  
aroused suspicions as to  th e  conduct o f th e  
de fen d a n t in  th e  m a tte r  o f the sa le ; and  he th e re 
fo re  placed h im s e lf in  com m un ica tion  on  the  
su b je c t w ith  a M r. P itm a n , w ho had been cap ta in  
o f one o f h is  vessels, and w ith  M essrs. W a ls h  and 
Co., a f irm  o f m erchan ts  a t N a gasak i, w ith  w hom  
a t the  t im e  he had business re la tions . O n th e  
I7 th  A p r i l  P itm a n  w ro te  f ro m  Y okoham a  to  th e  
p la in t if f  as fo llo w s :

I  am given to understand from the best authority that 
the Columbine and Nymph have been sold for about
16.000 dollars each on credit; what price you have 
received I  cannot find out.

On the  21st A p r i l  W a ls h  and Co. w ro te  as 
fo llo w s  :

We have also been informed that the Columbine was 
sold to the Prince of Geyshienfor 175,000 dollars, mostly 
on credit, though the reported sale prioe at Hiogo was
90.000 dollars.

A n d  on th e  29 th  A p r i l  P itm a n  w ro te  a g a in :
I  find the Columbine price was 175,000 dollars on long 

credit. I  still trust that A lt’s have known their interests 
better than to do what report accuses them of, viz., of 
only crediting you with 90,000 dollars.

U p o n  th e  in fo rm a tio n  so received th e  p la in t if f  
appears to  have, a lth o u g h  re lu c ta n tly , trea ted  the 
sale to  th e  de fendan t as an accom plished fact. 
M r .  Lave rs  subsequen tly  in q u ire d  o f  th e  de fendan t 
w h e th e r he w ou ld  m in d  te ll in g  h im  th e  te rm s o f 
th e  sale by the  de fendan t o f the  C olum bine, b u t 
th e  la t te r  took  no no tice  o f th e  in q u iry . T he
90.000 d o lla rs  were paid o r  accounted fo r  b y  the de
fe n da n t to  G ilm a n  and Co., aud th ro u g h  them  the 
a m o u n t was pa id  to  th e  p la in t if f  o r h is m o rtg a 
gees. The  N ym p h  was subsequen tly  so ld , and 
th e  m a tte r  s lept, so fa r as th e  p la in t if f  and G ilm an  
and  Co. were concerned, u n t i l  s h o rty  before the 
o r ig in a l b i l l  in  th e  present s u it was f ile d  on the  
1 0 th  A p r i l  1873. I n  th e  m eanw hile  the  defen
d a n t received the  agreed p rice  fo r th e  C o lum 
b ine  fro m  th e  P rince  o f  G eyshien in  th e  fo l
lo w in g  m a n n e r : H e  received 75,000 d o lla rs  in  
va rious  paym ents ex tend ing  fro m  9 th  Feb. to  
1 3 th  A p r i l  1869 ; 4000 do lla rs  on the  18th S e p t. ; 
and th e  balance o f p r in c ip a l and in te re s t, am o u n t
in g  to  93,750 do lla rs , in  Dec. 1869, in  rice  w h ich  
th e  p rince  had en tered  in to  an agreem ent to  tra n s 
fe r to  h im , b u t w h ich  agreem ent, as sta ted by th e  
de fendan t, was o n ly  ob ta ined  a fte r th e  de fendant, 
a t  considerable r is k  and  expense to  h im se lf, had 
fr ig h te n e d  the p rince  in to  com pliance by a v is i t  
to  h is  cap ita l in  a la rge  A m e rican  steamer. The 
de fendan t, in  Dec. 1870, d isso lved  h is  connection  
w ith  th e  f irm  o f A l t  and Co., and re tu rn e d  to  
E n g la n d , w here fro m  tim e  to  tim e , he m et the  
p la in t i f f  w ith o u t hea ring  fro m  h im  any com p la in ts  
upon th e  sub jec t o f  the sale o f the  Colum bine. I t  
was proved, how ever, th a t  th e  p la in t if f  d id  n o t 
rece ive fro m  h im  o r any o th e r person any fu r th e r  
in fo rm a tio n  as to  the  te rm s  o f such sale, beyond 
w h a t had been g iven  by P itm a n  and W a ls h  and 
Co. T he  p la in t if f  in s t itu te d  no proceedings u n t i l  
M a rc h  1873, when he re q u ire d  the de fendant to  
account, as h is agent, fo r  th e  purchase m oney 
received b y  h im  fo r  th e  Colum bine, and on th e

10 th  A p r i l  1873 he f ile d  th is  b i l l  p ra y in g  th a t  th e  
a lleged purchase by A l t  and Co. o f the  Colum bine  
on  th e ir  beha lf was fra u d u le n t and  vo id , and th a t 
th e  de fendan t m ig h t be o rdered  to  account to  
h im  fo r a ll m oneys pa id  to  h im  o r h is  f irm  in  
respect o f th e  sale o f  the  vessel.

The  defendant, in  h is  answ er to  th e  b il l ,  a lleged 
th a t, as regarded  th e  dea lings o f  agents abroad, i t  
was the  com m on practice , where ships o r o ther 
a rtic les  o f comm erce w ere consigned by m erchants 
re s id in g  in  E n g la n d  to  th e ir  fo re ig n  agents fo r  the  
purpose o f sale, fo r  th e  p r in c ip a l o r  cons igno r to  
fix  a l im i t  o r  reserved  price  as th e  m in im u m  
am oun t fo r  w h ich  such sh ip  o r o tn e r a rtic le  was to  
be sold, o r  as to  m erchants in  Japan, a t th e  m in i
m um  a t w h ich  such m ig h t  be taken  over, o r  taken  
to  and purchased by th e  m erchant. H e  believed 
i t  was th e  fa c t th a t such l im it  o r  reserved p rice  
was n o t in tended  by the p rin c ip a l, o r  regarded  
by  the  agent, as re lie v in g  the  la tte r  fro m  the o b li
ga tion  o f d ispos ing  o f the  a rtic le  consigned to  h im  
fo r  sale a t the  h ig h e s t p rice  w h ioh  he cou ld  o b ta in  
fo r  it ,  o r fro m  th e  o b lig a tio n  to  account fo r  the  
fu l l  proceeds o f sale, except w here he in fo rm e d  
the  p r in c ip a l o r  consignor, o r o th e r person fo r  
w hom  he was ac tin g , th a t he to o k  to  o r  purchased 
i t  a t th e  p rice  named, and such p rin c ip a l o r  o th e r 
person agreed the re to , in  w h ich  case the  agent was 
w h o lly  re lieved  fro m  any and eve ry  such o b lig a 
t io n  as aforesaid, and had s im p ly  to  pay o r  o th e r
wise sa tis fy  the  price  o r  sum  named lik e  any o th e r 
purchaser, and dea lt w ith  and  disposed o f the  
sh ip  o r  o th e r a rtic le  as be best cou ld  and th o u g h t 
m ost desirab le  fo r  h im se lf. The  de fendant subse
q u e n tly  p u t in  a fu r th e r  answer to  th e  p la in t if f ’s 
am ended b i l l  in  th e  fo llo w in g  w ords :

I  crave leave to refer to the practice or custom stated 
in the 12th paragraph of my former answer, and say that 
not only is there suoh a practice or custom as therein 
stated, and that the same is, as I  submit and believe, a 
good, valid, and commercial custom; but it is also a 
further common and usual custom and practice in China 
and Japan, and one which I  believe and submit is also a 
good, valid, and commercial oustom, for goods to be taken 
over by commission agents as well as merchants, at the 
lim it placed upon them by the consignor or principal, 
provided that price is not then below the then cash 
market value of the goods, and that even without any 
mention being made of the fact or notice thereof given to 
the consignor or principal, and the goods or price thereof 
are accounted for and remitted, and commission charged 
in the same way as if they had been sold to third parties.

I n  th e  co u rt be low , D ick inson , Q.C., J . G. 
M athew , W. B arbe r, and P o lla rd ,  fo r  th e  p la in 
t i f f .

B u tt, Q.C., B ris tow e, Q.C., and T. A . Roberts, fo r 
the  defendant.

H a l l . Y .C . gave ju d g m e n t fo r  th e  p la in t if f ,  con
c lu d in g  h is  ju d g m e n t th u s  :— I t  seems to  me, the re 
fore, acco rd ing  to  th e  p la in  p rinc ip les  upon w h ich  
th is  co u rt acts, th a t  th e  agent appo in ted  by G ilm a n  
and Co. was, u n d e r th e  c ircum stances, no t s e llin g  
acco rd ing  to  w ha t the  de fendant says were the  
in s tru c tio n s  o f th e  p rin c ip a l to  Bell fo r  cash, b u t 
was d e p a rtin g  fro m  those in s tru c tio n s  w ith o u t 
express a u th o r ity  fro m  th e  p rin c ip a l, an d  s e llin g  
in  a d iffe re n t m anner, because he says he cou ld  
n o t se ll in  th e  w ay  in  w h ich  he was d irec te d , and 
do ing  th a t w ith  a v ie w  to  h is ow n advantage and 
ga in . H o w  can i t  be contended th a t, i f  a p ro f it  
resu lts  fro m  th a t transac tion , th e  agent is n o t 
liab le , u pon  th e  o rd in a ry  p rin c ip le s  o f e q u ity  in  
respect o f  a ll p ro f it  made b y  b im P  T he  agent
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m u s t be lia b le  to  som ebody; and as G ilm a n  and 
Co. rep u d ia te d  i t ,  th e  o r ig in a l p r in c ip a l m u s t be 
able to  enforce paym en t o f  th a t  w h ich  is h is  ow n 
m oney. E v e ry  agent m u s t account fo r  a ll p ro f it  
w h ich  he makeB ou t o f a tran sa c tio n , and  cannot 
p u t  i t  in to  h is ow n pocket, and p ro f it  was made 
b y  A l t ,  an agent, and the re fo re  m u s t be accounted 
fo r. G ilm a n  and  Co. d id  n o t release h im  fro m  
th a t  a cco u n ta b ility , and, as I  ho ld , th e y  cou ld  not, 
and neve r d id , release h im  e ffe c tu a lly  fro m  any 
l ia b i l i t y ; and, b e in g  accountable fo r  th a t  p ro fit ,  
upon  the o rd in a ry  p r in c ip le s  o f e q u ity , i t  is 
enforceable b y  th e  p la in t if f .  The  p la in t if f  
is  n o t prec luded by a n y th in g  th a t  has ta ke n  
place in  th e  w a y  o f de lay from  asse rtin g  h is  
c la im . Acqu iesence is  o u t o f th e  question. I n  
fac t, th e  te rm  is  inapp licab le  to  th e  question , 
a.nd w h a t was said by L o rd  C ottenbam  in  the  
D uke o f  Leeds v. E a r l  A m herst (2 P h il.  123) shows 
th e re  was no acquiescence in  th is  case. T he re 
fo re  th e  re s u lt is , th a t “  the de fendan t m us t 
pe rsona lly  account to  th e  p la in t if f  fo r  a il moneys 
received by  h im  b y  o r on beha lf o f th e  f irm  o f 
A l t  and Co., fro m  th e  purchasers o f the  steam 
s h ip  Colum bine, in  respect o f th e  sale the reo f 
effected. T he re  m u s t be an account o f a ll moneys 
w h ic h  he has reoeived in  respect o f th e  sale, and 
an account o f a ll m oneys w h ich  have been pa id  
b y  th e  said f irm , to  the  p la in t if f ,  in  p a rt paym en t 
o f th e  purchase m oneys received by th e  same f irm  
o r any m em ber th e re o f in  respect o f th e  said sale 
o f  th e  said steam sh ip , and th a t a fte r  a llo w in g  to  
the de fendan t th e  p ro p e r com m ission and  o th e r 
usua l agen t’s charges, th e  de fendant m ay be 
ordered fo r th w ith  to  pay over to  th e  p la in t i f f  the  
balance.”  A n d  in  ta k in g  these accounts, a ll 
p ro p e r allowances m u s t be made to  the  defendant 
in  respect o f any d isbu rsem en ts  o r  expenses p ro 
p e rly  made o r in c u rre d  by h im  in  reference to  th e  
sale. A lth o u g h  these w ou ld  be payable w ith o u t 
b e in g  spec ifica lly  m entioned , he m u s t be e n tit le d  
to  eve ry  reasonable and p ro p e r d isbu rsem en t 
w h ich  he has incu rred , so as to  ascerta in w h a t is 
th e  fa ir  and c lear p ro f it  d e rive d  fro m  th e  tra n s 
action . The  p la in t if f  m u s t have h is costs up  to  
th e  hearing .

O n  th e  apppal fro m  th is  decision.
B u tt ,  Q.O., B ris tow e , Q.O., and T. A. Roberts, fo r 

th e  a ppe llan t, contended —F irs t ,  th a t  th e  re la tio n 
sh ip  o f  p r in c ip a l and agent was n o t co n s titu te d  
between the  p la in t i f f  and th e  d e fendan t; secondly, 
th a t  even i f  i t  were a t one t im e  cons titu ted , th e  
re la tio n s h ip  ceased before th e  sale o f th e  C ol wot* 
bine  to o k  p la ce ; and th ird ly ,  th a t assum ing  the  
de fendan t to  have been a t one t im e  c tin s titu te d , 
and to  have con tinued  th ro u g h o u t th e  tran sa c tio n  
o f sale, th e  agent o f th e  p la in t if f ,  the  la t te r  had 
b y  acquiescence lo s t any r ig h t  to  fo llo w  the  
p ro fits  m ade b y  th e  de fendant o u t o f i t .  The  
de fendan t was th e  agent o n ly  o f  G ilm a n  and 
Co., and accountab le  to  them , and i f  th e  p la in t if f  
had an y  rea l case, he o u g h t to  have proceeded 
ag a in s t G ilm a n  and Co., w ho  were h is  agents. 
T he  p la in t if f  had g ive n  them  a u th o r ity  to  se ll the  
vessel to  anyone fo r  cash a t a d e fin ite  p rice , and 
consequently, to  a llo w  th e  defendant to  purchase 
fo r  cash a t th a t  p rice . T he  fa c t th a t th e  de fendant 
had  been asked to  endeavour to  f in d  a purchaser 
w o u ld  n o t e ffect the r ig h t  o f G ilm an  and Co. to  
se ll to  h im  ; n e ith e r  was i t  necessary, u n d e r the  
c ircum stances, th a t  he shou ld  com m unica te  w ith  
G ilm a n  and  Co. in  respect to  th e  nego tia tions  fo r
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th e  resale o f th e  vessel. T he re  was no a u th o r ity  
fo r  th e  p ro p o s itio n  u rged  in  the  c o u rt be low  th a t  a 
sale between an agent and a sub-agent could no t 
be recognised as lega l. W ith  re g a rd  to  acquies
cence, th e  p la in t i f f  was aware o f the  resale to  th e  
Japanese p r in c e  s h o rtly  a fte r  i t  to o k  place, and, 
there fo re , o u g h t a t once to  have b ro u g h t fo rw ard  
a c la im  o r repud ia ted  th e  transac tion , instead o f 
re m a in in g  s ile n t fo r a le n g th  o f t im e , w hich 
silence m us t operate as a p re su m p tive  p roo f o f 
acquiesence in  th e  act. T h e y  re fe rre d  to  

Russell on Agenoy, 2nd edit. p. 14 ;
Story on Agency, par. 201, 217a, 254, 258 ;
Ticket v. Short, 2 Yes. Ben. 238;
Lockwood v. Abdy, 5 L. T. Rep. 122 ; 9 Jar. 267.

D ick in so n , Q C. and W, Barber, fo r  the  p la in t if f ,  
su b m itte d  th a t w hen he agreed to  the  app o in tm e n t 
by  G ilm an  and Co. o f th e  de fendant as agent in  
the  m a tte r, th e  de fendant became h is  agent, and 
as such was bound  to  m ake a d isc losure  o f th e  
w ho le  transac tion  in  connection  w ith  the sale and 
re-sale o f th e  vessel. The  p la in t if f ,  i f  app lied  to , 
w ou ld  have a llow ed the  de fendant to  se ll on term s 
o f  c re d it, b u t he knew  n o th in g  o f th e  ne g o tia tio n  
w ith  th e  Japanese p rin c e  u n t i l  a fte r  th e  transac
t io n  had been com pleted. T he re  was no evidence 
to  show th a t the  de fendant had d ischarged  h im se lf 
o f h is agency before  the conclusion o f the re-sale of 
th e  vessel, and the re fo re , be ing  in  a fid u c ia ry  cha
rac te r, he cou ld  n o t m ake a p ro f it  o u t o f th a t  re 
sale w ith o u t the  know ledge, and to  th e  pre jud ice, 
o f h is  p rin c ip a l. T he  p la in t if f  cou ld  n o t be 
debarred f ro m  re lie f b y  acquiescence o r  lapse o f 
t im e , as th e re  had been n o th in g  a m o u n tin g  to  
accord and sa tis fac tion  on h is  p a r t ; n o r had there  
been any such delay as w ou ld  d is e n tit le  h im  to  
m a in ta in  an action. W ith  reg a rd  to  th e  practice  
alleged by th e  de fendant in  h is  answer to  e x is t in  
Japan, fo r  an agen t to  purchase a rtic le s  a t the 
m in im u m  p rice  fixed  by  h is  p rin c ip a l w ith o u t th e  
consent of th e  la tte r ,  p rov idod  th e  p rice  was no t 
below the m a rk e t va lue o f th e  goods, th e re  was 
n o th in g  in  the  evidence to  su p p o rt so unreasonable 
a p ropos ition . T h e y  c ited

Duke o f Leeds v. E a rl Amherst, 2 Phil. 123;
Fawcett v Whitehouse, 1 Russ. & My. 132;
Re Canadian O il Works Corporation, 33 L . T- 

Rep. N . S. 466 ; L. Rep. 10 Ch. App. 593;
Dunne v. English, 31 L. T . Rep. N. S. 75; L. Rep- 

18 Eq. 524.
B u tt,  Q.C. in  re p ly .
T he  w r it te n  ju d g m e n t o f the  co u rt was de live re d  

by

T h e sig er , L .  J .— T he  question  raised b y  th is  
appeal is  as to  the  l ia b i l i t y  o f  the  de fendant to  
account as agent fo r  p ro fits  made by h im  in  the 
purohase and sale o f a s team ship, w h ich  he was, a* 
a lleged by  th e  p la in t if f ,  em ployed to  sell fo r  h im .

A fte r  stating the facts his Lordship proceeded 
U ponth is  state of facts the learned Vice-Chancellor
decided tha t the p la in tiff’s olaim to receive any 
profits made by the defendant out oF the transac
tion  of the Bale o f the Colum bine  was well founded, 
and decreed the necessary account for the purpose 
of ascertaining those profits. A gainst thut decree 
this appeal is brought.

I n  s u p p o rt o f th e  appeal i t  has been con
tended on th e  p a r t  o f th e  de fendant, f irs t ,  th a t 
th e  re la tio n s h ip  o f  p r in c ip a l and a gen t was 
n o t co n s titu te d  between th e  p la in t if f  and the  
d e fen d a n t; secondly, th a t  even i f  i t  were a t 
one t im e  co n s titu te d , th e  re la tio n s h ip  ceased

D b E ussche v. A lt .
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before the  sale o f the  Colum bine  to o k  p la ce ; and 
th ird ly ,  th a t assum ing  th e  defendant to  have been 
a t  one tim e  co n s titu te d , and to  have con tinued  
th ro u g h o u t the  tran sa c tio n  o f sale, the agent o f 
th e  p la in t if f ,  th e  la t te r  has lo s t by  acquiescence 
any r ig h t  to  fo llow  the  p ro fits  made b y  th e  defen
d a n t o u t o f i t .  T he  f ir s t  co n ten tion  raises a ques
t io n  w h ich , as i t  appears to  us, does n o t presen t 
any d if f ic u lty .  A s  a genera l ru le , no doubt, the 
m a x im  “ de legatus non  potest de lega re ”  applies 
so as to  p reven t an agent fro m  e s ta b lish in g  the 
re la tio n sh ip  o f p r in c ip a l and  agent between his 
ow n  p rin c ip a l and a th ird  person ; b u t th is  m ax im , 
w hen  analysed, m e re ly  im p o rts  th a t  an agent 
cannot, w ith o u t a u th o r ity  fro m  h is  p rin c ip a l, 
devo lve  upon ano the r ob liga tions  to  th e  p rin c ip a l, 
w h ich  he has h im s e lf u n d e rta ke n  to  persona lly  
fu l f i l ,  and th a t, inasm uch as confidence in  the  pa r
t ic u la r  person em p loyed  is a t the  ro o t o f the  con
tra c t  o f agency, such a u th o r ity  cannot be im p lie d  
as an o rd in a ry  in c id e n t o f the  co n tra c t. B u t  the 
exigencies o f business do fro m  tim e  to  tim e  render 
necessary th e  c a rry in g  o u t o f the  in te n tio n s  o f a 
p r in c ip a l by  a person o th e r th a n  the  agent o r ig i
n a lly  in s tru c te d  fo r  th e  purpose, and where th a t 
is the  case the  reason o f the  th in g  requ ires  th a t 
th e  ru le  should be relaxed, so as on th e  one hand 
to  enable the  agent to  ap p o in t w h a t has been 
te rm ed  a “  sub-agent ”  o r “  s u b s titu te  ”  (the  la tte r  
o f w h ich  descrip tions, a lth o u g h  i t  does no t 
exac tly  denote the  leg a l re la tio n sh ip  o f the 
parties , we adopt fo r  la ck  o f a b e tte r, and 
fo r  the  sake o f b re v ity )  and on th e  o th e r 
hand to  c o n s titu te  in  the in te re s ts  and fo r  the  
p ro te c tio n  o f the p r in c ip a l a d ire c t p r iv i t y  o f con
tra c t  between h im  and such s u b s t itu te ; and we 
a re  o f op in ion  th a t an a u th o r ity  to  th e  e ffect 
re fe rred  to  m ay and shou ld  be im p lie d  where, fro m  
th e  conduct o f th e  pa rties  to  th e  o r ig in a l con trac t 
o f  agency, th e  usage o f trade , o r the  na tu re  o f the 
p a rt ic u la r  business w h ich  is  th e  sub jec t o f the 
agency, i t  m ay reasonably be presum ed th a t  th e  
pa rties  to  the  con tra c t o f agency o r ig in a lly  in 
tended th a t  such a u th o r ity  shou ld  e x is t : or 
w here in  the  course o f em p lo ym e n t unforeseen 
em ergencies arise w h ich  im pose upon  the agent 
th e  necessity o f e m p lo y in g  a su b s titu te  ; and th a t 
when such a u th o r ity  exists, and is d u ly  exercised, 
p r iv i t y  o f  con trao t arises between th e  p r in c ip a l 
a nd  th e  su b s titu te , and  the  la t te r  becomes as 
responsib le to  the  fo rm e r fo r  the  due d ischarge of 
th e  du ties  w h ich  h is em p loym en t casts upon h im  
as i f  he had been appo in ted  agent b y  th e  p rin c ip a l 
h im self. T he  law  upon th is  p o in t is  accura te ly  
s ta ted  in  S to ry  on agency, sec. 201. A  case lik e  
th e  present, w here  a sh ipow ner em ploys an agent 
fo r  th e  purpose o f e ffe c tu a tin g  a sale o f a sh ip  a t 
any p o r t  w here th e  sh ip  m ay from  tim e  to  tim e, 
in  the  course o f its  em p loym en t under cha rte r, 
happen to  be, is p re -e m in e n tly  one where the  
a p p o in tm e n t o f  subs titu tes  a t p o rts  o th e r than  
those w here the  agent h im se lf carries on business 
is  a necessity, and m u s t reasonably be presum ed 
to  be in  the  con tem p la tio n  o f the  pa rties  ; and in  
th e  p resen t case we have, over and above th a t p re 
sum p tion , w ha t cannot b u t bo looked  upon as 
express a u th o r ity  to  ap p o in t a s u b s titu te  and  a 
•complete ra tif ic a tio n  o f  the  actua l a p p o in tm e n t o f 
th e  defendant in  th e  le tte rs  w h ich  passed re 
sp e c tive ly  between W il l is  and Sons and th e  
p la in t if f  on th e  one side, and G ilm a n  and Co. on 
th e  o the r. W e  are the re fo re  o f op in io n  th a t th e

re la tio n sh ip  o f p rin c ip a l and agent was, in  respect 
o f the  sale o f  the Colum bine, fo r a tim e  a t least con 
s titu te d  between the  p la in t if f  and th e  defendant.

N e x t arises the ques tion  w h e th e r th a t re la tio n 
sh ip  ceased before the  actua l sale o f th e  vessel, and 
upon th is  question  also we are o f op in io n  th a t  the  
con ten tion  o f th e  appe llan t m u s t fa il. I n  the 
f ir s t  place, i t  is  c lear th a t dow n to  th e  tim e  o f the  
sale the  p la in t if f  was no p a r ty  to  any te rm in a tio n  
o f the  defendant’s agency, and w e th in k  th a t 
G ilm a n  and Co. cou ld  not, a fte r ha v in g  once 
appoin ted  and a llow ed th e  de fendant to  act as 
agent fo r th e  p la in t if f  in  connection w ith  th e  
proposed sale o f h is  vessel and w ith o u t any 
a u th o r ity  from  th e  p la in t if f ,  change th e  de fen 
d a n t’s pos itio n  in  th e  transac tion  fro m  th a t o f an 
agent to  th a t o f a purchaser fro m  the  p la in t if f .  
A l l  the  reasons w h ich  w ou ld  app ly  to  p re ve n t the  
o r ig in a l agent from  cha n g ing  h is p o s itio n  w ith o u t 
the  assent o f h is  p r in c ip a l w o u ld  eq u a lly  a p p ly  to  
the case o f the  subs titu te , and i f  such a tran sa c 
t io n  were he ld  to  be va lid , so as to  e n t it le  the  
su b s titu te  to  m ake a p ro f it  o u t o f i t ,  i t  w o u ld  open 
the  door in  a va rie ty  o f cases to  agents who could 
n o t themselves d ire c t ly  become purchasers, in 
d ire c t ly  d o in g  the  same th in g  th ro u g h  the  in te r 
v e n tio n  of sub s titu te s , and to  the com m ission o f 
serious frau d s  upon p rinc ipa ls . B u t in  th e  p re 
sent case we are also satis fied , by  th e  evidence to  
w h ich  a tte n tio n  has a lready been d irec ted , th a t 
G ilm an  and Co. them selves never assented to  the 
te rm in a tio n  o f th e de fe n d a n t’sem p loym en t as agent 
fo r the  sale o f the  Columbine, and never assented 
to  th e  defendant’s ta k in g  the vessel h im se lf u n t i l  
a fte r  the  agreem ent fo r  he r sale to  th e  P rin c e  o f 
G eysbien was com plete. W hen  th a t  agreem ent 
was concluded, the de fendant was s t i l l ,  in  fa c t and 
in  law , the p la in t if f ’s agent, and on and fro m  the 
conclus ion o f the  agreem ent th e  p la in t if f  was 
e n tit le d  to  have the  benefit o f i t ,  and, as a conse
quence, has a r ig h t  to  m a in ta in  the present s u it 
unless in  some w ay b y  h is conduct he has dep rived  
h im se lf o f th a t  r ig h t .  T h is  b rin g s  us to  th e  con
s ide ra tion  o f th e  con ten tion  o f the  de fendant 
founded upon w h a t has been term ed “ acqu i
escence ”  on th e  p a rt o f the  p la in t if f .  I t  has been 
u rg e d  th a t th e  p la in t if f  o u g h t not to  be a llow ed to  
im peach th e  v a lid ity  o f the transac tion  in  question  
o r to  fo llo w  the p ro fits  made o u t o f i t ,  a fte r 
hav ing , w ith  know ledge th a t the defendant had 
become the purchaser o f h is  vessel, assented to  the  
tran sa c tio n  be ing  com ple ted  on  th a t fo o tin g , 
received by h im se lf o r  h is m ortgagees th ro u g h  
the  hands o f G ilm a n  and Co. the  purchase- 
m oney, a llow ed the  de fendan t to  in c u r  r is k  
and expense, w h ich  as agent he cou ld  n o t have 
been called upon to  in c u r, in  o b ta in in g  'paym en t 
fro m  the P rince  o f Geyshien, and f in a lly  to  
d issolve h is  connection  w ith  the f irm  o f A l t  and 
Co. upon— as i t  is  suggested b u t no t p roved— the 
fo o tin g  of h is  freedom  fro m  a ll o u ts ta n d in g  cla im s, 
and to  re tu rn  to  E n g la n d  and there  reside fo r  a 
considerable period  w ith o u t any in t im a tio n  o f 
proceedings be ing  ta ke n  aga inst h im  b y  th e  
p la in t if f .  I t  is necessary, however, to  b r in g  these 
circum stances to  the  te s t o f lega l p rinc ip les . I t  is 
com pe ten t no d oub t to  a p r in c ip a l to  ra t ify  o r 
adopt the  act of h is  agent in  p u rchas ing  th a t 
w h ich  such agent has been em ployed to  se ll, and to  
g ive  u p  the  r ig h t  w h ich  he w ould  o therw ise  be 
entitled, to  exercise o f e ith e r s e tt in g  aside the 
transac tion  o r recove ring  fro m  th e  agent th e
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p ro fits  de rived  b y  h im  fro m  i t  ; and the  non
re p u d ia tio n  fo r  a considerable le n g th  o f  t im e  of 
w h a t has been done w ou ld  a t least be evidence o f 
ra tif ic a tio n  o r  adoption , o r  m ig h t poss ib ly  b y  
analogy to  th e  S ta tu te  o f  L im ita t io n s  co n s titu te  a 
defence ; b u t before the  p r in c ip a l can p rope rly  be 
said to  have ra tif ie d  o r adopted  th e  act o f h is  
agent, o r  waived h is  r ig h t  o f co m p la in t in  respect 
o f such act, i t  shou ld  be shown th a t  ho has had fu l l  
know ledge o f i ts  n a tu re  and circum stances, in  
o th e r w ords, th a t  he has had presented to  h is 
m in d  p rope r m ate ria ls  upon w h ich  to  exercise h is 
pow er of e lection, and i t  b y  no means fo llow s th a t 
because in  a case lik e  th e  presen t he does no t 
repud ia te  the  w hole transac tion  a fte r i t  has been 
com pleted, he bas lo s t a r ig h t  a c tu a lly  vested in  
h im  to  th e  p ro fits  derived by h is  agent fro m  it .  
I t  appears to  us also th a t, lo o k in g  to  th e  dangers 
w h ich  w o u ld  arise fro m  any re laxa tio n  o f the  ru les 
b y  w h ich  in  agency m a tte rs  the  in te re s ts  o f p r in 
c ipals are p ro tected , the evidence b y  w h ich  in  a 
p a rt ic u la r  case i t  is sought to  p rove  th a t  th e  p r in 
c ip a l has w a ived  th e  p ro te c tio n  a ffo rded  b y  those 
ru les  shou ld  he c lear and cogent. I n  the  present 
case, so fa r fro m  the  p la in t if f  h a v in g  had f u l l  
know ledge  o f th e  na tu re  and c ircum stances o f the  
transac tion  re la t in g  to  the sale o f the Colum bine, o r 
th e  evidence o f ra tif ic a tio n  o r adoption  be ing  c lear 
and cogent, i t  is apparen t th a t he was k e p t in  en tire  
ignorance o f th e  am oun t o f purchase m oney paya
b le  by and th e  te rm s o f th e  c re d it g ive n  to  th e  
P rin ce  o f Geyshien, and o f th e  im p o rta n t fa c t th a t 
th e  defendant had abstained fro m  b in d in g  h im se lf 
as a purchaser o f th e  vessel u n t i l  he had obta ined 
th e  co n tra c t fo r  h e r resale. I t  is to  be observed 
also th a t  w h ile  th e  p la in t if f  d id  no t in  te rm s 
rep u d ia te  th e  transac tion  by  w h ich  th e  vessel was 
sold, and appears to  bave g ru m b lin g ly  s u b m itte d  
to  i t  as som e th ing  w h ich  he could n o t he lp , he a t 
th e  same tim e  made no s ta tem ent and d id  no act 
fro m  w h ich  is  to  be in fe rre d  any co n d itio n , o r 
s tip u la tio n , o r p rom ise, th a t upon becom ing b e tte r 
acquain ted  w ith  th e  c ircum stances o f th e  tra n s 
action  he w o u ld  no t enforce h is lega l r ig h ts  
aga inst the  de fendant by  c la im in g  from  h im  any 
p ro f its  made o u t o f th e  transac tion . W e  are of 
op in ion , th e re fo re , th a t  the re  is  no  such evidence 
o f ra tif ic a tio n  o r  adoption  on th e  p a rt o f the  
p la in t if f  o f the acts o f the  de fendan t as is  su ffic ien t 
to  Bhow th a t he waived th e  p ro tec tion  g ive n  h im  
b y  the law, and dea lt w ith  th e  agent quoad  these 
acts as a person d ischarged  o f h is agency.

I t  s t i l l  rem ains to  be considered whet her, sho rt o f 
such ra tif ic a tio n  o r adoption th e p la in t if f  can beheld  
to  have by h is  conduct in  any way p rec luded h im se lf 
fro m  ta k in g  th e  presen t proceedings. The  te rm  
“  acquiescence,”  W hich has been app lied  to  h is 
conduct, is one w h ich , as was said b y  L o rd  C otten- 
ham  in  The D u lte  o f  Leeds v . L o rd  A m herst, o u g h t 
n o t to  be used ; in  o th e r w ords, i t  does n o t accu
ra te ly  express any kn o w n  lega l defence ; b u t  i f  
UBed a t a ll, i t  m u s t have a ttached to  i t  a v e ry  
d iffe re n t s ig n ific a tio n  accord ing  to  w h e th e r the  
acquiescence alleged occurs w h ile  th e  act ac
quiesced in  is  in  progress, o r  o n ly  a fte r  i t  .has 
been com pleted. I f  a person h a v in g  a r ig h t ,  and 
seeing ano the r person about to  co m m it, o r in  the  
course o f  c o m m itt in g , an act in f r in g in g  upon th a t 
r ig h t ,  stands b y  in  such a m anner as re a lly  to  
in d u ce  th e  person c o m m itt in g  th e  act, and 
w ho  m ig h t  o therw ise  have absta ined fro m  
i t ,  to  be lieve  th a t  he assents to  its  be ing

co m m itte d , he canno t a fte rw a rd s  be heard to  
co m p la in  o f  th e  act. T h is , as L o rd  C o ttenham  
sa id  in  th e  case a lready c ited , is  the  p roper sense o f 
th e  te rm  “  acquiescence,”  and in  th a t  sense m ay 
be defined as quiescence under such circum stances 
as th a t  assent m ay be reasonably in fe rre d  from  it ,  
and is  no m ore than  an instance o f th e  la w  of 
estoppel b y  w ords o r conduct. B u t when once 
th e  act is com pleted w ith o u t any know ledge o r 
assent upon th e  p a rt o f the  person whose r ig h t  is  
in fr in g e d , the  m a tte r  is to  be de term ined  on very 
d iffe re n t lega l considera tions. A  r ig h t  o f action 
has th e n  vested in  h im  w h ich , a t a ll events as a 
genera l ru le , cannot be devested w ith o u t accord 
and sa tis faction  o r  a release u n d e r seal. M ere  
subm iss ion  to  th e  in ju ry  fo r any tim e  sho rt o f the 
pe riod  lim ite d  by s ta tu te  fo r  th e  en forcem ent o f 
th e  r ig h t  o f  ac tion  cannot take  away such r ig h t ,  
a lth o u g h  u n d e r th e  name o f laches i t  m ay a fford  
a g ro u n d  fo r  re fu s in g  re lie f u n d e r some p a rtic u la r  
c ircum stances ; and i t  is c lear th a t  even an express 
p rom ise  by th e  person in ju re d  th a t  he w ould  no t 
take  any lega l proceedings to  redress th e  in ju ry  
done to  h im  cou ld  n o t by  its e lf  c o n s titu te  a ba r 
to  such proceedings, fo r  th e  prom ise w ou ld  
be w ith o u t considera tion, and the re fo re  n o t 
b in d in g .

A p p ly in g ,  th e n , the  p rin c ip le s  above enunciated 
to  the  present case : F irs t ,  i t  is c lear th a t  there 
was no acquiescence on th e  p a r t  o f  th e  p la in t if f  
in  the de fendan t becom ing the  purchaser o f the 
Columbine, and o b ta in in g  the  p ro f it  o f the sale to  
the P rin ce  o f Geyshien a t any tim e  before the 
sale to  the  p rince  was a com ple te  transac tion . 
H e  said n o th in g , d id  n o th in g , and  th e re  was 
n o th in g  w h ich  he abstained from  say ing  o r do ing, 
by  w h ich  he induced th e  de fendant to  do or 
absta in  fro m  do ing  a n y th in g , o r  to  a lte r  bis 
p o s itio n  before  th e  transac tion  w ith  the  Japanese 
p rince  was com pleted. P r im a  fa c ie , there fore , 
th e  p la in t if f  was e n tit le d  to  b r in g  h is  ac tion  to 
recover the  p ro f it  de rived  by  th e  defendant from  
the  tran sa c tio n . Secondly, there  has been no 
release b y  th e  p la in t if f  o f h is  r ig h t  o f action, 
o r a n y th in g  w h ich  cou ld  be held to  am ount 
to  accord and sa tis faction . T h ird ly ,  assum ing 
th a t under c e rta in  c ircum stances a person m ig h t 
b y  h is  conduct, w h e th e r c o n s t itu t in g  laches o r 
a m o u n tin g  to  an estoppel, e n tire ly  p reclude h i® " 
se lf fro m  e n fo rc in g  a vested r ig h t  o f action, ye t •0 
the  preseu t case no conduct h a v in g  th a t e ffec t can 
p ro p e rly  be im p u te d  to  th e  p la in tif f .  H e  made no 
rep resen ta tion  to  the  de fendant th a t  he w ou ld  no 
take  proceedings. E ve n  i f  h is  conduc t coulo 
u n d e r any circum stances be he ld  to  have been 
e q u iva len t to  such rep resen ta tion  o r to  cons titu te  
laches, i t  was pursued, as a lready po in ted  on 
in  igno rance , due to  the  de fendan t’s own conceal" 
m e n t o f th e  te rm s o f the  sale to  th e  P rin ce  o 
G eyshien, and  especia lly o f th e  fact th a t sue 
sale preceded th e  purchase b y  th e  de fendan t. A n “ ' 
la s t ly ,  the  p r in c ip a l e lem en t o f an estoppel by 
conduct, v iz ., th a t  i t  shou ld  have been pursue 
w ith  th e  in te n t o r so as to  induce  the  P.ers, ° r  
re ly in g  upon  th e  estoppel to  ac t in  a pa rticu i»  
m anner, is here  w h o lly  w a n tin g , fo r  th e  p la in t ' 
was q u ite  unaw are, u n t i l  a fte r th e  defendan 
answer to  th e  s u it  was p u t  in , th a t  th e  defendan^ 
had ru n  any r is k  o r in c u rre d  any expenses 
o b ta in in g  p a ym e n t of th e  p rice  s tip u la ted  to 
paid b y  th e  Japanese p rince . W e  are o f op in ' > 
there fo re , th a t th e  p la in t if f  has n o t by  h is  condu
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in  any way p rec luded h im s e lf fro m  ta k in g  these 
proceedings.

I n  dea ling  w ith  th e  case we have p u t aside 
one to p ic  w h ich  was discussed in  th e  a rgum en t 
fo r  th e  appe llan t, b u t w h ich  is  besides the  
rea l questions between the  pa rties , v iz ., the  
righteousness o r  unrigh teousness o f th e  transac
t io n  im pugned . The  la w  u n d e r w h ich  an agent 
is  p reven ted  fro m  m a k in g  a p ro f it  o u t of h is 
em p loym en t b y  a c tin g  as a p r in c ip a l instead o f 
as an agent is w h o lly  independent o f considera
tio n s  o f th is  k in d , and i t  is m os t im p o rta n t in  th e  
in te re s t o f  com m ercia l honesty in  general th a t  the  
honesty  o f the agent concerned in  the p a rt ic u la r  
transac tion  shou ld  n o t be in q u ire d  in to  as a 
question upon w h ich  its  v a lid ity  depends,fo r by  th is  
s tric tness  the  te m p ta tio n  to  e m b a rk  in  w h a t m us t 
a lw ays be a d o u b tfu l tra n sa c tio n  is  rem oved. I f  
th e  defendant cou ld  have made o u t by  the  m ost 
conclusive evidence th a t  90,000 d o lla rs  in  cash 
was a fu l l  and m ore than  fu l l  e q u iva len t fo r  the  
ba rga in  w h ich  he g o t fro m  th e  Japanese p rince , i t  
w o u ld  be w h o lly  ir re le v a n t. A t  th e  same tim e  we 
m u s t add th a t th e  present case is  one w h ich  comes 
v e ry  c le a rly  w ith in  th e  m isch ie f w h ich  the law  is 
in te n de d  to  obvia te . L o o k in g  to  th e  la rge  p rice  
w h ich  th e  de fendant s tip u la ted  to  receive upon h is 
sale o f the  Colum bine, and th e  am ount w h ich  was 
to  be pa id  in  cash, one cannot b u t feel some d oub t 
w h e th e r h is  purchaser m ig h t n o t possib ly, i f  th e  
de fendan t’s ow n in te re s t had been o u t o f the way, 
been induced to  g ive , instead  o f 160,000 do lla rs , 
p a r t ly  in  cash and p a r t ly  on c re d it, a sum  down in  
cash exceeding, a t least to  a sm a ll am oun t, th e  
l im it  o f 90,000 d o lla rs  fixed  b y  the  p la in t if f .  B u t 
even i f  th a t were n o t so, i t  is a t a ll events h ig h ly  
probable th a t, i f  the  o ffe r o f th e  Japanese p rin ce  
had been s u b m itte d  to  th e  p la in t if f ,  he w ould  have 
been w il l in g  to  sell d ire c t to  h im  upon th e  te rm s  
o f th e  con tra c t made by  th e  de fendant w ith  h im . 
I t  is  u rged  no d o u b t by  th e  de fendant th a t  th e  
te rm s were m ixed  up  w ith  th e  te rm s  o f th e  con
tem poraneous co n tra c t b y  w h ich  th e  de fendant 
gave the  p rince  fu r th e r  t im e  fo r paym en t o f debts 
th e n  due w h ile  has ten ing  th e  period  o f paym en t 
fo r  those com ing  due ; b u t when those te rm s are 
looked a t m ore close ly i t  becomes apparen t th a t, 
u n d e r any circum stances, the  p rince  was prepared 
to  g ive  a la rge  sum  o f m oney w ith  a considerable 
cash paym en t fo r  the  p la in t i f f ’s vesse l; and when 
i t  is  asked, as i t  has been in  a rg u m e n t, “  w ha t was 
th e  de fendant to  do in  the  face o f  the  a lleged 
p o s itive  p ro h ib it io n  to se ll fo r  a n y th in g  b u t cash?”  
th e  answ er is p la in . H e  m ig h t have said, and 
o u g h t to  have said, “  I  cannot g e t a ll cash, b u t I  
can g e t so m uch  cash and so m uch c re d it fro m  a 
custom er o f  m ine, and i f  yo u  do n o t l ik e  th a t, le t 
m e accept h is o ffe r fo r  m yse lf, and I  w i l l  
g ive  you  y o u r  l im i t  in  cash.”  F u l l  o p p o r
tu n ity  fo r ta k in g  th is  course, e ith e r th ro u g h  
th e  post o r b y  means o f th e  te leg raph , was open 
to  the  defendant, b u t  instead o f ta k in g  i t  he 
th o u g h t p roper to  conceal a lto g e th e r fro m  the  
p la in t if f ,  fro m  G ilm an  and Co., and even fro m  h is  
own m anager a t N agasak i, the  rea l n a tu re  o f th e  
tran sa c tio n  in  w h ich  he was engaged ; and 
a lth o u g h  he m ay have acted w ith o u t any fra u d u 
le n t o r im p ro p e r m otive , he cannot reasonably be 
said to  be free fro m  b lam e o r to  have a r ig h t  to  
com p la in  o f  consequences w h ich  a more due reg a rd  
to  h is d u ty  tow a rds  h is  p r in c ip a l cou ld  easily have 
obv ia ted . T here  was one m a tte r  a lleged b y  the
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defendant, and a c tu a lly  supported  b y  evidence, 
a lth o u g h  a d m itte d  to  be un tenab le  in  a rg u m e n t, 
w h ich  o u g h t n o t to  pass w ith o u t no tice  and 
rep roba tion , v iz ., an a lleged custom  o r p ractice  in  
th e  po rts  in  w h ich  th e  de fendan t traded  fo r  an 
agent fo r  sale w ith  a m in im u m  lim it ,  h im se lf to  
take a t th a t l im i t  and a t h is own o p tio n  th e  th in g  
he is  em ployed to  sell. W e  cannot b u t  express a 
hope th a t  th e  c o u rt w i l l  never aga in  hear o f such 
a con ten tion  o r have before i t  such evidence. T he  
fa c t th a t  the re  has been a n o tio n  e n te rta in e d  b y  
some com m ercia l agents o f th e  existence o f such 
a custom  o r  p ractice  m ay go fa r  to  exp la in  ho w  
such a transac tion  as th a t com pla ined o f in  th is  
s u it  came to  be.

I n  conclusion, we are o f op in ion  th a t, a lth o u g h  
some ha rdsh ip  m ay have been caused to  th e  
de fendant by  th e  de lay o f th e  p la in t if f  in  ta k in g  
those proceedings, he has neverthe less m ost 
p ro p e rly  been made lia b le  in  them , and th a t th e  
decree o f th e  V ice -C hance llo r shou ld  in  a ll respects 
be a ffirm ed, and th is  appeal be dism issed w ith co s ts .

S o lic ito rs  fo r  th e  p la in t if f ,  T a tham  Oblein, and 
N ash.

S o lic ito r  fo r  th e  defendant, C. B adham .

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by P. B. H u tc h in s , Ess., Barrister-at-Law.

Jan . 17 and  22, and  Feb. 18, 1878. 

(B e fo re  B r a m w e l l , B rett , and C otton , L . J J .)
M ir a b it a  v . T h e  I m p e r ia l  O ttom an  B a n k .

Sale o f  goods— Passing o f  p ro p e rty— Unascer
ta ined  goods deliverable to order.

P . shipped a  cargo o f  um ber on board a sh ip  
chartered f o r  p la in t if f .  The b ills  o f  la d in g  sta ted  
th a t the cargo was shipped by P ., to be delivered  
“  to order o r assigns.”  P . drew  a  b i l l  o f  ex
change on p la in t if f ,  and  handed i t  to the vendor 
o f  the um ber, who discounted i t  w ith  defendants, 
and  handed them\the b ills  o f  la d in g , to be given  
up  to p la in t i f f  on paym en t by h im  o f  the b i l l  o f  
exchange a t m a tu r ity . P la in t i f f  r e f  used to accept 
the b i l l  o f  exchange w ith o u t receiving the b ills  o f  
la d in g . A  new b i l l  o f  exchange was substituted  
f o r  the fo rm e r b il l,  and  fo rw a rd e d  to defendants’ 
agents w ith  d irections to give u p  the b ills  o f  
la d in g  when i t  was p a id . The ship and the b ills  
o f  exchange a rr ive d  on the same day. P la in t i f f  d id  
not then accept the b il l,  and  the cargo was entered 
a t the Custom-house inde fen d a n ts ’ name. P la in -  
t i f f  a fte rw ards offered to p a y  the b i l l  o f  exchange, 
and  receive the b ills  o f  la d in g , and  give ct 
guarantee fo r  the fre igh t, but defendants refused, 
and  sold the cargo.

H e ld  (a ffirm in g  the judgm en t o f  the Exchequer 
D iv is io n , on a  special case), th a t the p ro p e rty  in  
the cargo had passed to p la in t if f ,  and  he was 
entitled  to recover.

A ppe a l  from  th e  E xchequer D iv is io n .

T he  fo llo w in g  special case was sta ted b y  an 
a rb it r a to r :—

The p la in t if f  is a m erchan t c a rry in g  on business 
a t M a lta  and C onstantinop le . The  defendants are 
a b a n k in g  com pany, inco rpo ra ted  b y  a firm a n  o f  
the  S u lta n , and c a rry in g  on business a t Con
s ta n tino p le , w ith  agencies a t L o n d o n  and Larnaca.

O n the  26 th  June  1873 a co n tra c t was made 
between th e  p la in t if f  and Phatsea and Pappa, a
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f irm  a t La rnaca , fo r  ce rta in  u m b e r to  be sold to  
and shipped fo r  th e  p la in t if f  by  Phatsea and Pappa 
a t  La rnaca .

O n th e  7 th  J u ly  1873 th e  p la in t if f  w ro te  to  
Phatsea and  Pappa, s ta tin g  th a t  he w ou ld  send 
sh ips  on re ce iv in g  advice o f th e  q u a n tity  o f  um ber 
ready fo r  sh ipm en t, and also th a t  th e  b il ls  o f la d in g  
m u s t sta te  th a t Phatsea and Pappa sh ipped the  
u m b e r “  by  o rde r and on account ”  o f th e  p la in 
t i f f .

O n th e  26 th  A u g . 1873 Phatsea and Pappa 
had 600 tons o f u m b e r ready fo r  d e liv e ry  and sh ip 
m e n t under the  con trac t, and  th e y  cha rte red , by 
o rd e r o f the  p la in t if f ,  and  fo r  h is account, a B r it is h  
sh ip , the  Princess o f  Wales, then  ly in g  a t A le x a n 
d ria , to  ca rry  a cargo o f such u m b e r fro m  La rnaca  
to  London. T he  p la in t if f  approved o f th e  cha rte r- 
p a rty . T he  Princess o f  Wales proceeded to  
La rnaca , w here she to o k  on board a cargo o f 600 
tons o f um ber. A b o u t th e  9 th  Oot. the p la in t if f  
se n t 1507. to  Phatsea and Pappa fo r sh ip ’s advances, 
o f  w h ich  sum  701. was paid to  th e  m aster.

O n th e  9 th  Oot. the m aste r signed fo u r  b ills  o f 
la d in g  fo r  th e  cargo, w h ic h  s ta ted  th e  goods to  be 
sh ipped b y  Phatsea and Pappa, and to  be de live red  
“  to  o rde r c r  assigns.”  The  b il ls  o f la d in g  were 
g iv e n  to  Phatsea and Pappa.

O n th e  10 th  Oct. th e  Princess o f  W ales sailed 
fro m  Larnaca, and on th e  14 th  O ct. Phatsea and  
Pappa in fo rm e d  the p la in t if f  by  te leg ram  th a t  the  
vessel had le f t  w ith  600 tons on the  10 th  in s t . ; 
th a t  they w ou ld  s h o rtly  receive b ills  o f la d in g  and 
d ra f t  a t s ix ty  days, and reques ting  them  to  insu re  
th e  cargo. T he  p la in t if f  com m unica ted  w ith  his 
son, P . M ira b ita , tra d in g  in  L o n do n  as M ira b ita  
B ro th e rs , and th ro u g h  h im  effected an insurance 
on the  cargo.

Phatsea and Pappa d rew  a b i l l  o f exchange fo r  
280 T u rk is h  lira s  on the  p la in tiffs , and indorsed  
and handed i t  w ith  the  b ills  o f la d in g  to  C o rk ji,  
fro m  w hom  th e y  had b o u g h t the u m b e r w h ich  
fo rm e d  the  cargo. Phatsea and Pappa had pa id  
C o rk ji fo r  the  um ber, and they  handed h im  the  
b i l l  o f exchange b y  w ay o f accom m odation, to  
enable h im  to  ob ta in  an advance from  the defen
dan ts, and in  a n tic ip a tio n  o f  fu tu re  supp lies o f 
um ber.

C o rk ji d iscounted th e  b i l l  o f  exchange a t the  
La rnaca  agency o f the  de fendants ’ bank, and w ith  
th e  b i l l  o f exchange handed th e m  th e  b ills  o f 
la d in g , sa y in g  th a t th e y  were to  be sent to  C on
s tan tinop le , and g iven  up  to  th e  p la in t if f  on pay
m en t by  h im  o f th e  b i l l  o f exchange at m a tu r ity .

T he  La rnaca  agency fo rw arded  the  b i l l  o f 
exchange and b ills  o f la d in g  to  th e ir  bank a t 
C onstan tinop le , Pappa h a v in g  come to  C o n s ta n ti
nop le  and handed to  the p la in t if f  the  c h a rte r -p a r ty  
a nd  invo ice  o f  th e  cargo, w h ich  stated th a t th e  
same was “ sh ipped by o rd e r and on account o f ”  
th e  p la in t if f .  The  defendants ’ bank a t C on
s tan tinop le  presented th e  b i l l  o f exchange to  the 
p la in t if f  fo r  acceptance, b u t he declined to  accept 
w ith o u t re ce iv in g  th e  b ills  o f la d in g . T he  b i l l  o f 
exchange and the  b ills  o f la d in g  were then  re 
tu rn e d  to  the  La rnaca  agency. T he  p la in t if f  
a fte rw a rd s  o ffered to  th e  defendants ’ bank a t 
C onstan tinop le  to  pay the  b i l l  o f exchange before 
m a tu r ity  on rece ip t o f  the  b ills  o f la d in g , bu t 
in  consequence o f th e  docum ents h a v in g  been 
re tu rn e d  to  La rnaca  th is  o ffe r cou ld  n o t be 
accepted.

I t  was th e n  a rranged  between th e  p la in t if f  and

[C t. o f  A p p .

P appa th a t  a new  b i l l  o f exchange fo r  2541. 11®» 
shou ld  be d ra w n  by Phatsea and Pappa to  the 
o rd e r o f C o rk ji on M ira b ita  B ro th e rs  in  London 
a t tw o  m on th s ’ date, w h ic h  shou ld  be subs titu ted  
fo r  th e  fo rm e r b i l l  fo r  280 T u rk is h  lira s , and 
no tice  o f th e  agreem ent was g ive n  to  th e  defen
d a n ts ’ bank a t C onstantinop le .

A  new  b i l l  o f  exchange, dated th e  9 th  O ct. 1873, 
was, in  accordance w ith  th e  te rm s  so agreed, 
d ra w n  hy Phatsea and Pappa, and sent b y  them  
to  C o rk ji,  w ho handed i t  to  the  La rnaca  agency, 
say ing  th a t  i t  was to  be sent w ith  th e  b ills  of 
la d in g  to  London , w here M ira b ita  B ro th e rs  would 
be ready to  accept and pay the  b i l l  o f exchange at 
m a tu r ity  aga inst d e live ry  o f b il ls  o f la d in g . The 
La rnaca  agency acco rd in g ly  gave up  the  f ir s t  b i l l  
o f exchange, and on the  2 0 th  N o v . 1873 forw arded 
the  b i l l  fo r  2541. 11s. to  th e ir  agency in  London, 
and d irec te d  them  “  to  g ive  u p  th e  b ills  o f lad ing  
on paym e n t o f th e  inclosed b i l l  o f exchange.”

A t  th e  tim e  o f m a k in g  th e  agreem ent w ith  the 
p la in t if f  fo r  the  d ra w in g  o f th e  b i l l  o f exchange 
fo r  2541. 11s. as a lready m entioned , i t  was d o u b t
fu l w h e th e r th e  b ills  o f la d in g  w ou ld  reach E ng land  
before the  a r r iv a l o f th e  sh ip . Pappa thereupon 
gave t.he p la in t if f  a le tte r, addressed to  the  master 
o f th e  Princess o f  Wales, to  be used in  case the 
sh ip  shou ld  a rr iv e  in  E n g la n d  before the  b ills  of 
la d in g , w h ich  le tte r  p u rp o rte d  to  au thorise  the 
m aste r, i f  th e  b ills  o f la d in g  had n o t come to  hand 
to  d e live r the  cargo to  the  p la in tif f .

O n the  3 rd  Dec. th e  Princess o f  W ale8 
reached Gravesend, and was o rdered  to  th e  M il* ' 
w a ll docks b y  F . M ira b ita .

O n th e  same day th e  b i l l  o f exchange fo r 
2541. 11s., to g e th e r w ith  th e  b ills  o f la d in g , tv®9 
de live red  by post, and in  th e  course o f the  day wa® 
le f t  a t the  office o f M ira b ita  B ro th e rs  w ith  the 
fo llo w in g  no te  a tta che d : “  B i l l  o f la d in g  fo r  te rra  
um ber, w e ig h in g  600 tons, pe r Princess o f  Wales < 
to  be g iven  u p  aga inst the  paym e n t o f attached 
d ra ft, 2547. 11«., on M ira b ita  B ro th e rs .”

F . M ira b ita  re tu rn e d  th e  b i l l  o f exchange to  the 
de fendants ’ L o n do n  agency, s ta t in g  th a t he wa® 
ready to  pay th e  b i l l  a t m a tu r ity ,  b u t he d id  not 
then  accept i t .

O n the  8 th  Dec. th e  defendants’ Lo n do n  agency 
gave orders to  th e  sh ip ’s b roke rs  to  e n te r cargo 
in  the  name o f th e  bank ,a n d  on the  12 th  the  carg0 
was entered a t th e  Oustom-houSe in  the  defen' 
dan ts ’ nam e; b u t  the  defendants to o k  no o the r step9 
tow a rds  ta k in g  possession o f the  cargo  t i l l  atte 
20 th  Dec. .

O n the  12 th  Dec. F . M ira b ita  ca lled on the 
defendants and offered to  pay th e  b i l l  and receiv 
th e  b ills  o f la d in g . T he  de fendants ’ m anager re^  
fused to  accept paym en t, a lle g in g  th a t th e y  ha , 
taken  possession o f th e  cargo, and th e re b y  ba 
m ade them selves liab le  fo r fre ig h t.  ,

O n th e  18 th  Dec. F . M ira b ita  aga in  offered ^ 
pay th e  b i l l  o f exchange, and to  g ive  a gu a ra n i 
fo r  th e  fre ig h t. A f te r  some fu r th e r  n e g o tia te  
th e  defendants landed th e  cargo, and, a fte r heavy 
charges fo r  dem urrage , la n d in g , and o th e r ® 
penses had been in cu rre d , sold th e  cargo in  bn l■ • 
w ith o u t any a u th o r ity  fro m  th e  p la in t if f  o r • 
M ira b ita , fo r  a sum  w h ich  was n o t su ffic ien t 
pay th e  am oun t o f th e  b i l l  o f exchange, fre ign  , 
and expenses; th e  cargo was w o r th  m ore tba 
th e  am oun t o f th e  b i l l  o f exchange, fre ig h t,  a ^  
expenses, and  i f  the  p la in t i f f  had obta ined P°SS®1 
sion  o f  i t ,  he w o u ld  have made a p ro f it  the re fro
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S o fa r  as i t  was a question  fo r  th e  ju r y ,  th e  
a rb itra to r  found  as a fa c t th a t i t  was th e  in te n tio n  
o f Fha tsea  and Fappa, and o f th e  p la in t if f ,  th a t 
th e  p ro p e rty  in  th e  cargo o f  u m b e r shou ld  pass 
to  th e  p la in t if f  upon its  sh ip m e n t on board  the  
Princess o f Wales, sub jec t to  a lie n  on th e  same 
fo r  p a ym e n t o f th e  p r ic e ; and  th e ir  in te n tio n  th a t  
th e  p ro p e r ty  in  th e  cargo  Bhould be vested in  the  
p la in t i f f  con tin ue d  fro m  th e  t im e  o f sh ip m e n t 
u n t i l  the  a rr iv a l o f th e  Bhip in  E n g la n d .

T he  c o u rt to  be a t l ib e r ty  to  d ra w  in ferences 
o f  fact, and to  d is reg a rd  the  above f in d in g , i f  a 
ju r y  w ou ld  n o t have been ju s t if ie d  in  com ing  to  
such a conclusion fro m  th e  facts above sta ted. 
T he  question  was w h e th e rth e  p la in t if f  was e n tit le d  
to  recover damages fro m  the defendants fo r th e ir  
dea lin g  w ith  the  cargo as above m entioned .

T he  D iv is io n a l C o u rt (C leasby and  H u d 
d les ton, B B .) gave ju d g m e n t fo r  th e  p la in t if f ,  and 
th e  defendants appealed.

Jan. 17 and 22.— H . Matthews, Q.C. and A rth u r  
W ilson  fo r  th e  defendants.— T he  p ro p e rty  in  the  
ca rgo  o f um ber d id  n o t pass to  th e  p la in t if f ,  and 
the re fo re  he can have no c la im  aga in s t the  defen
dan ts  fo rd e a lin g  w ith  i t  as they  d id . T he re  was no 
sale o f specific goods, and the  fa c t th a t  th e  sh ippers 
to o k  b ills  o f la d in g  b y  w h ich  th e  u m b e r'w a s  to  be 
de live re d  to  th e ir  o rd e r o r assigns, and a fte rw a rd s  
gave an in te re s t to  C o rk ji,  w h ich  in te re s t C o rk ji 
tra n s fe rre d  to  th e  defendants, w ou ld  p re ve n t any 
p ro p e rty  fro m  pass ing  to  the  p la in t if f  :

W ait v. Baiter, 2 E x. 1 ;
Turner v . The Trustees o f the Liverpool Docks, 6 Ex. 

543 ; 20 L . J . 393, E x. ;
Van Casteel v. Booker, 2 Ex. 691 ; 18 L . J . 9, E x. ;
Bllershaw  v. Magniac, 6 E x . 570 ;
Shepherd v . Harrison, 1 Asp. M ar. Law  Cas. 66; 

24 L . T . Bep. N . S. 857 ; L . Bep. 5 H . o f L .  116;
Ogg v. Shuter, 3 A sp. M ar. La w  CaB. 77 ; 33 L . T . 

Bep. N . S. 492; L . Bep. 1 C. P. D iv . 47; 45 L . J . 
44, C. P . ;

Gdbarron v. Kreeft, and Kreeft v. Thompson, 81 Asp. 
M ar. Law  C a i. 36 ; 33 L . T . Bep. N . S. 365; L. 
B ep. 10 E x. 274 ; 44 L . J . 238 E x . ;

Jenkyns v. Brown, 14, Q. B . 496.

_ F . M. White, Q.C. and A rchiba ld  fo r  th e  p la in 
t i f f .— T he  question  as to  the  passing o f th e  p ro 
p e r ty  is a question  o f fact, and th e  exact p o in t o f 
t im e  a t w h ich  i t  passes varies acco rd ing  to  the  
c ircum stances o f th e  p a rt ic u la r  case. H e re  i t  
appears fro m  the  Bpecial case th a t  i t  was th e  in 
te n tio n  o f th e  p a rtie s  to  pass th e  p ro p e rty  to  th e  
p la in t i f f  upon  sh ip m e n t o f th e  cargo, sub jec t to  a 
lie n  fo r  th e  p r ic e ; th is  f in d in g  is  bo rne  o u t b y  th e  
fac ts , and the  a u th o rit ie s  show th a t  i t  is  a question  
o f  in te n tio n . See, in  a d d itio n  to  the a u th o rit ie s  
a lready  re fe rre d  t o :

B en jam in  on Sales, book 2, o. 5, pp. 265, 271, 2nd 
e d it . ;

The notes to  Coggs v . Bernard, 1 S m ith ’s L . C. 203, 
6 th  e d it, (c iting  Kemp v. Westbrooke, 1 Vesey 278, 
and F ra n k lin  v . Neate, 13 M . &  W . 481) ;

Browne v . Hare, 3 H . &  N. 484; 4 H . &  N . 822, 27 L .
J. 372, E x . ;  29 L . J .6 ,  E x .;

Wood V. Bell, 5 E . &  B . 772 ; 6 E . &  B . 355; 25 L . J . 
148 and 321, Q .B . ;

Joyce v. Swan, 17 C. B . N . S. 84.
A rth u r W ilson in  reply.

Cur. adv. vu lt.
Feb. 18.— T he  fo llo w in g  ju d g m e n ts  w ere  de

live re d  :
B r a m w e l l , L. J.— T h is  case has been a rgued on 

th e  fo o t in g  th a t  th e  la w  o f E n g la n d  o r  a l ik e  law  
ia  app licab le , and we m u s t so deal w ith  i t .  W e  
m u s t tre a t as th e  g o v e rn in g  b a rg a in  between th e

Y ol. I I I . ,  N.S.

p la in t i f f  and  Fhatsea  and Co., th e  one made a t 
th e  tim e  i t  was a rranged th a t  th e  paym e n t shou ld  
be made b y  a b i l l  a t tw o  m on ths , and th a t  the  
vendees shou ld  n o t be e n t it le d  to  th e  600 tons o f 
um b e r, o r  b ills  o f  la d in g  o f  them , u n t i l  paym en t 
o f th e  b i l l  o f  exchange. N o  question  arises as to  
th e  de fendan ts ’ r ig h ts ,  fo r  i t  was a d m itte d , and 
p ro p e r ly  a d m itte d , th a t  th e  defendants d id  
w ro n g  in  re fu s in g  the  a m o u n t o f th e  b i l l  and 
s e llin g  th e  um ber. O n  th e  o th e r hand there  is  
no co n tra c t between the  p la in t i f f  and th e  defen
dants, so th a t in  th e  re s u lt the  case is  reduced to  
th is  : W h e n  th e  defendants to r t io u s ly  disposed o f 
the  um b e r, had  th e  p la in t i f f  such a p ro p e rty  
th e re in , a r ig h t  th e re to , as to  e n t it le  h im  to  
m a in ta in  th is  a c tio n  ? I t  is a rgued  th a t  ho had 
no t, and th e  reason g ive n  is , th a t, as th e  u m b e r 
b o u g h t was n o t specific  and ascerta ined, and as 
on sh ip m e n t th e  sh ippers to o k  a b i l l  o f  la d in g  to  
o rde r, and gave an in te re s t in  i t  to  C o rk ji,  who 
tra n s fe rre d  i t  to  th e  defendants, no  p ro p e rty  
passed, and fo r  th is  a lo n g  series o f a u th o r it ie s , 
b e g in n in g  w ith  W a it  v. B a ke r (ub i sup.) and 
e n d in g  w ith  Ogg v . S hu te r (u b i sup.), is cited. I t  
is  a lm ost superfluous to  say th a t b y  these a u th o r i
ties  I  am  bound, th a t  I  pay th e m  u n lim ite d  
respect, and I  m ay add I  do so th e  m ore re a d ily  
as I  t h in k  th e  ru le  th e y  estab lish  is a benefic ia l 
one. B u t w h a t is  th a t  ru le  P I t  is  som ewhat 
v a rio u s ly  expressed, as be ing  e ith e r th a t  the  p ro 
p e rty  rem ains in  th e  sh ip p e r, o r  th a t  he has a 
ju s  d isponendi. U n d o u b te d ly  he has a p ro p e rty  
o r pow er w h ich  enables h im  to  co n fe r a t i t le  on a 
pledgee o r vendee, th o u g h  in  breach o f h is  con
tra c t w ith  th e  vendor. T h is  appears fro m  Oa- 
b a rron  v . K re e ft (ub i sup.), W a it  v . B a ke r (u b i 
sup.), and to  some e x te n t fro m  E lle rs h a w  v . M a g 
n ia c  (u b is u p .). I n  the  f ir s t  case P a rke , B . e xp re ss ly  
says th a t  th e  vendee B a ke r cou ld , u n d e r th e  c ir 
cum stances,m a in ta in  an ac tion  ag a in s t L e th b r id g e - 
fo r  h a v in g  sold the  ba rley  to  W a it .  T h is  p ro p e rty  
o r  p o w e r ex is ts  th e n ; and the re fo re , i f  th e  vendors 
of th e  u m b e r had  sold i t  to  th e  defendants, th is  
ac tion  w ou ld  n o t be m a in ta inab le . B u t  in  th a t  
case th e  defendants w o u ld  have a cq u ire d  a r ig h t ,  
w h ile , as I  have said, i t  is a d m itte d  th a t  no r ig h t  
in  th e m  can be re lie d  on. I  t h in k  i t  is n o t neces
sary to  in q u ire  w he ther w h a t th e  sh ip p e r pos
sesses is  a p ro p e rty , s t r ic t ly  so called, in  th e  
goods, o r a ju s  d isponendi, because, I  th in k ,  w h ic h 
eve r i t  is , th e  re s u lt  m u s t be th e  same, fo r  th e  
fo llo w in g  reasons: T h a t th e  vendee has an in 
te re s t in  the specific  goods as soon as th e y  are  
sh ipped is  p la in . B y  th e  co n tra c t th e y  are a t h is  
r is k . I f  lo s t o r  dam aged they  m u s t bear th e  loss.. 
I f  spec ia lly  good, and above th e  average q u a lity  
w h ich  th e  se lle r was bound to  d e live r, th e  benefit 
is  the  vendee’s. I f  he pays th e  price, and th e  
ve n d o r receives i t ,  n o t h a v in g  tra n s fe rre d  the- 
p ro p e rty , n o r  created any r ig h t  over i t  in  a n o th e r, 
th e  p ro p e rty  vests. I t  is  fo u nd  in  th is  oase th a t  
as fa r as in te n tio n  w en t th e  p ro p e rty  was to  be 
in  th e  p la in t if f  on  sh ipm en t. I f  th e  p la in t if f  had  
pa id , and  th e  defendants had  accepted, th e  
a m o u n t o f  th e  b i l l  o f exohange, i t  cannot be 
doubted  th a t  the  p ro p e rty  wo.uld have vested in  
th e  p la in t if f .  W h y  ? N o t  by  any d e liv e ry . N one  
m ig h t  have been m ade, th e  defendants m ig h t  
have w ro n g fu lly  w ith h e ld  th e  b i l l  o f la d in g . T he  
p ro p e rty  w o u ld  have vested b y  v ir tu e  o f th e  
o r ig in a l co n tra c t o f sale. I t  fo llo w s  th a t i t  
vested on te n de r o f th e  p rice , and th a t  w h e th e r

2 Q
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th e  ve n d o r’s r ig h t  was a r ig h t  o f p ro p e rty  o r  a 
ju s  d isp o n e n d i; fo r  w h ich e ve r i t  was, i t  was 
th e ir  in te n tio n  th a t  i t  shou ld  cease on the  p la in 
t i f f ’s p a y in g  th e  p rice , and the re fo re  i t  w ou ld  
cease unless m eanw h ile  some t i t le  had been con
fe rre d  on a th ir d  person to  so m e th ing  m ore 
th a n  th e  price. T h is , th o u g h  w ro n g fu l as rega rds 
th e  p la in t if f ,  w ou ld  have been v a lid . B u t  no such 
t i t le  ex is ts  here. T here  is  n o th in g  in  th e  a u th o r i
tie s  in co n s is te n t w ith  th is . T he  o n ly  case th a t 
m ay  be th o u g h t to  seem so is  W a it v. B a ke r (ub i 
sup.), where, th o u g h  th e  vendee tendered the  
p rice , he was he ld  to  have acqu ired  no p ro p e rty . 
B u t  i t  is m an ife s t th a t in  th a t  case the  vendor 
o r ig in a lly  to o k  th e  b i l l  o f la d in g  to  o rde r, and 
k e p t i t  in  h is  possession to  deal w ith  as he th o u g h t 
f i t ,  and neve r in tended  th a t the  p ro p e rty  shou ld  
pass u n t i l  he handed the b i l l  o f la d in g  to  the  vendee 
o n  such te rm s  as he chose to  exact. P a rke , B . 
says : “  T he re  is  no pretence fo r  say ing  th a t  L e th 
b r id g e  agreed th a t  th e  p ro p e rty  should pass. . . . 
T he re  was n o th in g  th a t  am ounted to  an a pp ro 
p r ia t io n  in  th e  sense o f th a t te rm  w h ich  alone 
w o u ld  pass th e  p ro p e rty . . . T he re  was no a g ree 
m en t between th e  tw o  pa rties  th a t  th a t  spec ificcargo  
shou ld  become th e  p ro p e rty  o f th e  de fendant,”  
th e  vendee. H e re  a ll th e  evidence shows th a t 
the re  was such  an agreem ent. T he  a rb it ra to r  says 
i t  ex is ted , in  fact, a t the  t im e  o f sh ipm en t, b u t the 
subsequent conduct o f b o th  p a rtie s  shows it .  
W h a t seems decis ive  is  th is , the  p la in t i f f  m ust 
have a r ig h t  aga in s t someone. H as  he any aga inst 
Phatsea? N o w  Pbatsea has done n o th in g  th a t he 
had no r ig h t  to  do, he has done e v e ry th in g  he 
was bound  to  do, t re a t in g  th e  a lte red  agreem ent 
as g o ve rn in g . N o  ac tion  there fo re  w ou ld  lie  
aga ins t h im . I t  m u s t th e n  be th e  defendants w ho 
are  in  th e  w ro n g . I  th in k  th e y  are, th a t  the 
p ro p e rty  was to  pass on paym ent, and conse
q u e n tly  on te n de r o f paym en t o f the  b i l l  o f ex
change, th a t the  b i l l  o f la d in g  was handed to  the  
L a rn a ca  B a n k  to  be de live red  to  the  p la in t if f  on 
paym e n t o f th e  b i l l  o f exchange, and th a t, the re - 
fo ie , th e  p la in t if f  can m a in ta in  th is  action , and 
ju d g m e n t shou ld  be a ffirm ed . I  w ou ld  add th a t I  
agree w ith  the  reason ing  o f m y b ro th e r C leasby 
in  th e  c o u rt b e lo w ; and I  w o u ld  fu r th e r  re m a rk  
th a t  I  be lieve th is  is  a question  w h ic h  w ou ld  n o t 
have been open to  th e  s lig h te s t d o u b t i f  the  action  
had been b ro u g h t a fte r th e  co m in g  in to  ope ra tion  
o f the  Ju d ica tu re  A c ts . C o tton , L .J . has favoured 
m e w ith  a pe rusa l o f h is  ju d g m e n t, and I  e n tire ly  
agree w ith  it .

C otton, L .J .— I n  th is  case th e  vendors, on s h ip 
p in g  th e  goods, th e  sub je c t o f th e  con tra c t, took a 
h i l l  o f  la d in g  re q u ir in g  the d e liv e ry  o f th e  goods 
to  bo to  th e ir  o rde r, and  dea lt w ith  th a t  b i l l  o f 
la d in g  in  th is  w ay in  o rd e r to  secure paym en t of 
th e  b i l l  o f exchange w h ic h  th e y  then  d re w  on the  
p la in t if f .  T he  b i l l  o f exchange was d iscounted  
w ith  the  defendants, and th e  b i l l  o f la d in g  was 
tra n s fe rre d  to  th e m  as s e c u rity  fo r  th e  b i l l  o f ex
change ; th is  b i l l  o f  exchange h a v in g  been refused 
acceptance, a second b i l l  o f exchange was d raw n  
and  g iven  in  lie u  o f th e  f i r s t  b il l,  upon th e  te rm s of 
th e  d e liv e ry  o f  th e  b i l l  o f la d in g  to  the  p la in t if f  
upon  paym en t o f  the  second b i l l  o f exchange, and 
in  so dea ling  w ith  th e  b i l l  o f exchange th e  vendors 
in te n de d  th a t, upon paym en t, th e  p la in t if f ,  th e  
purchaser, shou ld  o b ta in  th e  goods, and th e y  
agreed, and  as fa r  as th e y  cou ld  tra n s fe rre d  to  the  
pu rchase r th e ir  r ig h t  to  in s is t, th a t  on paym en t o f

th e  b i l l  o f exchange th e  b i l l  o f la d in g  shou ld  be 
handed over. I  m en tio n  those facts fo r  th e  p u r
pose o f add ing  th is  : th a t th e  action  was in s t itu te d  
before th e  passing o f th e  J u d ic a tu re  A c ts , and 
the re fo re  i t  is s im p ly  to  be dea lt w ith  as a legal 
q u e s tio n ; and we cannot in q u ire  here how  fa r the 
p la in t i f f  has th e  r ig h t  in  e q u ity  to  in s is t th a t  he 
occupies the  same p o s itio n  as the  vendors, and to  
in s is t th a t, as aga ins t the  p ledgee o f the  b i l l  of 
la d in g , the  p la in t if f ,  as transferee o f th e  r ig h t ,  has 
a good equ itab le  t i t le ,  even i f  he has n o t a lega l 
t it le .  I n  fac t, in  th e  p resen t case, i t  s im p ly  tn ru s  
on  th is  question , w h e th e r th e  p ro p e rty  in  the 
goods in  question  has, u n d e r the  c ircum stances, 
passed to  th e  p la in t if f .  N o w . I  q u ite  agree w ith  
th e  ju d g m e n t o f B ra m w e ll, L .J . ,  b u t as several 
cases were c ited  in  th e  a rg u m e n t, w h ich  i t  was 
contended were adverse to  th e  g ro u n d  o f  ou r 
decision, I  th in k  i t  b e tte r  to  sta te  w h a t I  con
s ide r to  be th e  p r in c ip le  o f  those decisions, 
and to  p o in t o u t how  fa r  th a t p rin c ip le  
is  app licab le  to  such cases as th is . U n d e r a con
t ra c t  fo r  sale o f cha tte ls  n o t specific the  p ro p e rty  
does n o t pass to  the pu rchase r unless the re  is 
a fte rw a rd s  an a p p ro p ria tio n  o f  the  specific chatte ls 
to  pass u nder the  c o n tra c t ; th a t is , unless both 
p a rties  agree as to  the  specific  cha tte ls  in  w h ich  
th e  p ro p e rty  is  to  pass, and n o th in g  rem a ins to  be 
done in  o rde r to  pass i t .  I n  the  case o f such a 
c o n tra c t th e  d e liv e ry  by th e  vendor to  a comm on 
c a rr ie r , o r  (unless th e  e ffec t o f th e  sh ip m e n t is 
re s tr ic te d  by  th e  te rm s o f th e  b i l l  o f  lad ing) 
sh ip m e n t on board a sh ip  o f, o r  charte red  fo r, the 
pu rchaser is  an a p p ro p ria tio n  su ffic ie n t to  pass 
th e  p ro p e rty . I f ,  however, th e  vendor, when sh ip 
p in g  the  a rtic le s  w h ich  he in te n d s  to  d e live r under 
th e  con tra c t, takes the  b i l l  o f la d in g  to  h is own 
o rde r, and does so n o t as agent o r  on beha lf of the 
pu rchase r b u t on h is  ow n behalf, i t  is held tha t 
he the reby  reserves to  h im s e lf a pow er of d is 
pos ing  o f the  p ro p e rty , and th a t  consequently 
th e re  is  no fin a l a p p ro p ria tion , and the  p ro p e rty  
does n o t on sh ip m e n t pass to  the  purchaser. 
W h e n  the  vendor on sh ip m e n t takes th e  b i l l  
la d in g  to  h is own order, he has th e  pow er o f 
abso lu te ly  d ispos ing  o f  the cargo, and m ay preven t 
th e  pu rchase r fro m  ever asse rting  any r ig h t  ot 
p ro p e rty  th e re in ;  and acco rd in g ly  in  W aite  v - 
B ake r, B lle rsh a w  v . M agn iac, and Q abarron  
K re e ft  (u b i sup.), in  each o f  w h ich  cases the 
vendors had dea lt w ith  th e  b ills  o f la d in g  fo r th e ir  
ow n bene fit, th e  decisions w ere th a t  the  purchaser 
had no p ro p e rty  in  th e  goods, th o ug h  he had 
o ffered to  accept b ills  fo r, o r had paid, th e  price- 
So, i f  th e  vendor deals w ith  o r c la im s to  re ta in  the 
b i l l  o f la d in g  in  o rd e r to  secure the  con tra c t pr*c®> 
as w hen he sends fo rw a rd  th e  b i l l  o f la d in g  
a b i l l  o f exchange a ttached, w ith  d irec tions  tha 
th e  b i l l  o f la d in g  is n o t to  be de live red  to  th e  p u r
chaser t i l l  acceptance o r  paym e n t o f th e  b i l l  0 
exchange, the  a p p ro p ria tio n  is  n o t absolute, hu 
u n t i l  acceptance o f the  d ra f t  o r  paym e n t o r tende 
o f th e  p rice  is  co n d itio na l o n ly , and u n t i l  sue 
acceptance o r paym en t o r  te n d e r th e  p ro p e rty  1 ̂  
th e  goods does n o t pass to  th e  p u rch a se r; and so i 
was decided in  T u rn e r  v. The Trustees o f M v& jP 0 r  
Bocks, Shepherd  v. H a rr is o n ,  and Ogg v - Shut 
(u b i sup,). B u t  i f  th e  b i l l  o f la d in g  has hee^ 
dea lt w ith  o n ly  to  secure the  co n tra c t p rice , the 
is  n e ith e r  p r in c ip le  n o r a u th o r ity  fo r  h o ld in g  t  
in  such a case th e  goods sh ipped fo r the  Pu r P°gr 
o f c o m p le tin g  th e  co n tra c t do n o t on paym en t
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te n d e r b y  th e  purchaser o f  th e  co n tra c t p rice  vest 
in  h im . W h e n  th is  occurs the re  is  a pe rfo rm ance  
o f  the  co n d itio n  sub jec t to  w h ich  th e  a p p ro p ria tio n  
•was made, and e v e ry th in g  w h ich  acco rd ing  to  the  
in te n tio n  o f  the  p a rties  is  necessary to  tra n s fe r  
th e  p ro p e rty  is  done, and in  m y  op in ion , u n d e r 
such circum stances, th e  p ro p e rty  does on paym en t 
o r  te n de r o f th e  p rice  pass to  th e  purchaser. 
A p p ly  these p rin c ip le s  to  th e  p resen t case. P appa 
d id  no t a tte m p t to  m ake use o f th e  pow er o f  d is 
p o s itio n  w h ich  he had u n d e r the  b i l l  o f la d in g  fo r  
th e  purpose o f e n t ire ly  w ith d ra w in g  th e  cargo 
fro m  th e  con trac t. H e  dea lt w ith  i t  o n ly  fo r the  
pu rpose  o f secu ring  paym en t o f th e  price. I t  is 
exp ress ly  stated in  th e  special case th a t  M r. 
O o rk ji ,  w ho acted fo r Pappa, d iscoun ted  th e  said 
b i l l  o f exchange a t th e  agency o f th e  de fendan ts ’ 
b a n k , and w ith  th e  b i l l  o f exchange handed them  
th e  b ills  o f  la d in g , say ing  th a t  th e y  were to  be 
ce n t to  C onstan tinop le , and g iven  up  to  th e  
p la in t if f  on  paym en t o f  the  b i l l  o f exchange a t 
m a tu r ity .  U n d e r  these c ircum stances the re  was 
an  a p p ro p ria tio n  by the  vendor o f the  cargo sub
je c t  o n ly  to  paym en t o f th e  p r ic e ; th is  was 
tendered, and as i t  is  conceded th a t th e  defendants 
were w ro n g  in  c la im in g  a n y th in g  m ore, th e  p la in 
t i f f ,  the  purchaser, had done o r offered to  do a ll  
th a t  was in e n m b e n t on h im  to  m ake the  a pp ro 
p r ia t io n  absolute, and th e  p ro p e rty  vested in  h im . 

B rett, L .J . concurred.
Judgm ent affirm ed.

S o lic ito rs  fo r  p la in t if f ,  Stoclcen and Jupp. 
S o lic ito r  fo r defendants, Clements.

T hu rsday , Feb. 14,1878.
(B e fo re  B r a m w e l l , B r ett , and  C otton, L .J J .)

C u n n in g h a m  v . D unn  a n d  an o th e r . 
C h a rte r-p a rty — S hipow ner's  l ia b i l i t y —■A c tio n  f o r  

no t load ing— P reven tion  by act o f  fo re ig n  govern
ment.

P la in t i f f  and  defendants agreed by ch a rte r-p a rty  
th a t defendants’ ship, then on her w a y  to M a lta ,  
should , “  a fte r load ing  dead w eight a t M a lta  f o r  
owners' benefit,”  s a il to a  firs t-c lass  S pan ish  po rt 
as p la in t i f f  should order, and  load lig h t cargo 

f o r  p la in t if f .  A  firs t-c la ss  p o rt was described in  
the cha rte r-pa rty  as ‘ ‘ a n y  p o r t  th a t a  steamer 
w ith  cargo fro m  a fo re ig n  p a rt can load  a t by 
S pan ish  la w  w ith o u t r is k  o f  detention by customs 
a u th o ritie s .”  Defendants had contracted to load  
governm ent stores a t M a lta , a nd  p la in t i f f  knew  
th is . The ship w as ordered to V a lencia , but on 
her a r r iv a l was unable to load there because the 
S pan ish  customs regu la tions  p ro h ib ite d  ships 
c a rry in g  Government stores f ro m  load ing . A  ship  
c a rry in g  an y  other k in d  o f  dead w eight cou ld  
have loaded.

I n  a n  ac tion  f o r  breach o f  the ch a rte r-p a rty  rn  no t 
load ing ,

H e ld  (a ffirm in g  the ju d g m e n t o f  L o rd  Coleridge, 
C .J.), th a t p la in t i f f  was not en titled  to recover. 

A ppeal fro m  th e  ju d g m e n t or L o rd  C o le ridge , 
C .J.

T he  action  was b ro u g h t b y  th e  p la in t if f ,  a 
m erchan t, aga ins t th e  defendants, owners o f th e  
s team sh ip  R a in to n , fo r  n o t lo a d in g  a cargo p u r 
su a n t to  a c h a rte r-p a rty  made between the  p la in t if f  
and th e  defendants, b y  w h ich  th e  sh ip  was de
scribed  as “  now  on he r w ay to  Genoa and M a lta ,”  
and  i t  was agreed th a t  she shou ld

[C t . o f  A pp.

W ith  all convenient speed, after loading dead weight at 
Malta for owner’s benefit, sail and proceed to Messina, 
and one first-class Spanish port in the Mediterranean, or 
two first-claBs Spanish ports in merchant’s option, or one 
Spanish port only, orders to be given at Malta twenty- 
four hours’ after steamer’s arrival there, or so near 
thereto as she may safely get, and there load from the 
factors of the said affreighter the remaining measure
ment space of light cargo only, including all descriptions 
of fruit, cargo not to exceed 400 tons, nor to be less than 
300 tons, which the said affreighter binds himself to ship, 
not exceeding what she can reasonably stow and carry 
over and above her tackle, apparel, provisions, and fur
niture, and being so loaded, shall therewith proceed to a 
safe place in the river Thames, London, as ordered on 
arrival at Gravesend, or so near thereto as she may safely 
get, and deliver the same on being paid freight . . . . 
By ¡first class is meant any part that a Bteamer with cargo 
from a foreign port can load at by Spanish law, without 
risk of detention by customs authorities.

Tbe sta tem en t o f c la im  fu r th e r  alleged th a t 
orders were d u ly  g iven  a t M a lta  to  sa il to  V a lenc ia , 
and the re  lo a d ; th a t  V a le n c ia  is a firs t-c lass  
Spanish p o rt w ith in  the m ean ing  o f th e  ch a rte r- 
p a rty , th a t  the p la in t if f  had h is  cargo ready to  be 
loaded a t V a lenc ia , and  th a tth e s a id  steam ship d id  
n o t load  th e  said cargo a t V a lenc ia , b u t, by  and 
th ro u g h  th e  d e fa u lt and breach o f agreem ent o f  
th e  defendants, neg lected to  do so.

T he  sta tem en t o f  defence a lleged th a t
A t the time the said charter-party was entered into, 

the said steamship was on her way to Malta, and bound 
to load there certain military stores for the English 
Government as the plaintiffs then well knew, and the 
words in the said charter-party “ after loading dead 
weight at Malta,” referred to and were intended by the 
plaintiff and defendants to refer to the said military 
stores, and the defendants did not know of anything to 
prevent the fulfilment of the said charter-party, and did 
not know of anything to prevent the said steamship with 
the said militarystores on board,loading merchandise at any 
first class Spanish port and the Baid steamship in pursuance 
of the said charter-party loaded the said military stores at 
Malta. And the customs’ regulations which were in 
force at Valencia during all the times mentioned in the 
statement of claim, prohibited merchandise at that port 
from being put on board vessels having military stores 
on board, and by the regulations in force at Valencia at 
the times aforesaid, any attempt to load at Valencia mer
chandise on board a vessel having military stores on 
board would expose such vessel to the risk of detention 
and to detention by the customs authorities there, and 
by reason of the premises, Valencia was not a first- 
class Spanish port within the true intent and meaning 
of the said charter-party and the agreement therein 
contained.

The said steamship proceeded to Valencia, and was 
ready to take on board there the agreed cargo, but the 
plaintiff was prohibited by the custom’s authorities there 
from loading the same, and neglected to load the same.

Even if the said steamship was not ready to take on 
board the agreed cargo, the plaintiff suffered no damage 
thereby, because, if the steamship had been ready, the 
plaintiff would have been prohibited and prevented by 
the customs authorities of the said port from loading 
the said cargo on board the said steamship, and was, in 
fact, prohibited and prevented by the said customs 
authorities from loading the said cargo on board the said 
steamship, and from performing the said oharter-party on 
his part.

A t  th e  t r ia l ,  w h ich  to o k  place a t  G u ild h a ll 
on th e  5 th  Dec. 1877, before L o rd  C o le ridge , G .J., 
and a special ju r y ,  i t  was p roved  th a t th e  R a in to n  
loaded m il i ta ry  stores a t M a lta  and sailed to  
V a lenc ia , in  o rd e r to  load the re  p u rs u a n t to  the  
ch a rte r-p a rty . She a rr iv e d  a t V a le n c ia  on  th e  
16 th  N o v . 1875. A t  th a t tim e  vessels*, h a v in g  
m ilita ry  stores on board, w ere p ro h ib ite d  b y  tb e  
Spanish C ustom -house regu la tions, fro m  lo a d in g  
a t S pan ish  po rts . T he  p la in t if f ’s a gen t a t V a le n c ia , 
th e  B r it is h  V ice .C o n su l at. V a lenc ia , a n d  th e

C u n n in g h a m  v . D u n n  a n d  a n o t h e r .
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B r it is h  Am bassador a t M a d r id  endeavoured to  
ob ta in  perm iss ion  fro m  th e  S panish G overnm ent 
fo r  th e  R a in to n  to  load a t V a lenc ia , b u t a lth o u g h  
she was p e rm itte d  to  anchor in  th e  p o rt,  p e rm is 
sion to  load was refused, and she was ob liged  to  
go to  sea aga in , and th e  cargo  w h ich  had been 
in te n de d  fo r  h e r had to  be sh ipped b y  o th e r 
vessels, and th e  p la in t if f  sough t to  recover da
mages fo r  e x tra  fre ig h t  expenses, and loss o f com 
m iss ion  th e re b y  susta ined.

I n  answ er to  questions le f t  to  them  b y  L o rd  
C ole ridge , the  ju r y  found  th a t th e  p la in t if f  d id  
kn o w  th a t  th e  dead w e ig h t to  be taken  b y  the  
R a in to n  a t M a lta  was m il i ta ry  stores.

T h a t ho knew  i t ,  f irs t ,  w hen th e  c h a rte r-p a rty  
was en tered  in to , and, secondly, when he ordered 
th e  R a in to n  to  proceed to  V a lenc ia . T h a t he 
knew  th is  fac t w o u ld  p re ve n t th e  lo a d in g  o f the  
o th e r cargo and sub jec t th e  s h ip  to  embargo, and 
th a t  he kn e w  i t  when he ordered  th e  s h ip  to  
V a lenc ia .

T h a t the  de fendan t knew  these fac ts  subse
q u e n tly  to  rece iv in g  a te le g ra m  from  the  F o re ig n  
O ffice. (T h is  was a fte r  th e  R a in to n  had gone to  
M a lta .)

T he re  w ere o th e r fin d in g s  n o t m a te r ia l to  th is  
re p o rt.

L o rd  C o le ridge , C .J., gave ju d g m e n t fo r  the  
defendants, and th e  p la in t if f  appealed.

M u rp h y , Q .C. and B ra y  fo r  th e  p la in t if f .—  
J u d g m e n t was entered fo r  th e  defendants w ro n g ly  
on th e  c o n s tru c tio n  o f th e  c h a rte r-p a rty , and on 
th e  fin d in g s  o f  th e  ju ry .  T he  p a rties  m u s t be 
bound  b y  th e  w r it te n  c o n tra c t in to  w h ic h  th e y  
have entered, and no evidence to  show th a t  the re  
was a c o n tra c t to  c a rry  G ove rn m e n t stores fro m  
M a lta  can be adm iss ib le . A  d if f ic u lty  w h ich  was 
in  existence before the  co n tra c t was en tered  in to , 
cannot excuse p e rfo rm a n ce ; i t  is o n ly  so m e th ing  
a r is in g  a fte r  th e  co n tra c t w h ich  can have th a t 
e ffec t. H e re  th e  de fendant shou ld  have p rov id e d  
a g a in s t th e  d if f ic u lty  b e fo re h a n d :

Paradine  v. Jane, Alleyn, 27;
Medeiros v. H il l ,  8 Bing. 231.

These cases are  in  p o in t here, and  H a r r is  v. Brees- 
m an  (23 L .  J. 210, E x .) is no t.

Cohen, Q C (Q a in s fo rd  B ruce  w ith  h im ) fo r  the 
defendants .— M acdona ld  v. Longhottom  (1 E . &  E . 
977, 9 8 7 ; 28 L .  J. 293, Q. B . ; 29 L .  T . 256, Q. B .) 
is  in  fa v o u r  o f th e  d e fe n d a n ts ; and  so is  F o rd  
v . Cotesworth (3 M ar. L a w  Cas. O. S. 190 ; 19 L . T . 
R ep. N . S. 634 ; L .  R ep. 4 Q. B . 127 ; in  th e  E x 
chequer C ham ber, 3 M a r. L a w  Cas. O. S. 468 ; 23 
L .  T . Rep. N . S. 165 ; L .  Rep. 5 Q .B . 544). I n  th a t  
case B la c k b u rn , J ., in  d e liv e r in g  th e  ju d g m e n t o f 
th e  C o u rt o f Queen’s B ench, says (L . Rep. 4  Q. B . 
a t pp . 133, 134 ): “ W e  agreed th a t  w henever a 
p a r ty  to  a  co n tra c t undertakes to  do some p a r
t ic u la r  ac t, th e  pe rfo rm ance o f  w h ich  depends 
e n t ire ly  on h im se lf, so th a t  he m ay  choose h is  
ow n  m ode o f fu l f i l l in g  h is  u n d e rta k in g , and th e  
c o n tra c t is  s ile n t as to  tim e , th e  la w  im p lie s  a 
c o n tra c t to  do i t  w ith in  a reasonable t im e  u n d e r 
th e  c ircum stances. A n d  i f  some unforeseen cause, 
o v e r w h ich  he has no co n tro l, p reven ts  h im  fro m  
p e rfo rm in g  w h a t he has u n d e rta ke n  w ith in  th a t  
t im e , he is  responsib le  fo r  th e  damage. B u t  
w here  th e  a c t to  be done is  one in  w h ic h  bo th  
pa rties  to  th e  c o n tra c t are to  concur and bo th  b in d  
them se lves to  th e  pe rfo rm ance o f  i t ,  th e re  is  no 
p r in c ip le  on w h ic h , in  th e  absence o f a s tip u la tio n

to  th a t  effect, e ith e r expressed b y  th e  pa rties  os 
to  be co llected fro m  w h a t th e y  have expressed, 
th e  damage a ris in g  fro m  an unforeseen im p e d i
m e n t is  to  be cast b y  law  on the  one p a r ty  m ore 
th a n  on th e  o th e r ; and consequently  we th in k  
th a t  w h a t is  im p lie d  by la w  in  such a case is, n o t 
th a t  e ith e r p a r ty  con trac ts  th a t  i t  sh a ll be done 
w ith in  e ith e r a fixe d  o r  a reasonable tim e , b u t th a t 
each con tra c ts  th a t  he sha ll use reasonable d i l i 
gence in  p e rfo rm in g  h is  p a rt. I t  is on th e  a p p li
ca tion  o f th is  p r in c ip le  to  a c h a rte r-p a rty  th a t the 
p resen t question  depends. W e  th in k  th a t d e liv e r
in g  cargo is  as m uch  th e  d u ty  o f th e  sh ipow ner 
as o f the  m e rc h a n t; and consequently  th a t the  
co n tra c t im p lie d  b y  th e  law , in  th e  absence o f any 
s tip u la tio n  in  a c h a rte r-p a rty , is  th a t each p a rty  
sh a ll use reasonable d ilig e n ce  in  p e rfo rm in g  h is  
p a r t  o f th e  d e liv e ry  a t th e  p o rt o f d ischarge, the  
m erch a n t be ing  ready to  rece ive in  th e  usua l 
m anner, and th e  ow ner, b y  h is  cap ta in  and crew , 
to  d e live r in  th e  usua l m anner.”  T h is  ju d g m e n t, 
w h ich  was a ffirm ed  by th e  E xcheque r C ham ber, 
proceeds on th e  considera tion  th a t lo a d in g  and 
d isch a rg in g  a Bhip is  som e th ing  to  be done by 
b o th  parties  to  th e  con trac t. I f  th a t is  co rrec t i t  
fo llow s th a t th e  defendants here cannot be liab le .

M u rp h y , Q .C., in  re p ly  re fe rre d  to  S ta n to n  v. 
R ichardson  (1 A sp . M ar. L a w  Cas. 449 ; 27 L .  T. 
Rep. N . S. 513 ; L .  Rep. 7 C. P . 421), a ffirm ed  in  
th e  E xcheque r C ham ber (2 A sp . M ar. L a w  Cas. 
288 ; 30 L .  T . R ep. N . S. 643 ; L .  Rep. 9 C. P . 390.)

B r a m w e l l , L  J. —I  th in k  th e  ju d g m e n t o u g h t 
to  be a ffirm ed. I  th in k  th e re  was no d e fa u lt in  
e ith e r p a r ty  a t V a lenc ia . T he  case when the 
sh ip  was a t V a le n c ia  w o u ld  be governed  by F o rd  
v .  Colesworthy (u h i sup.), fo r  I  th in k  bo th  parties  
were ready there . A  p o in t was m ade b y  M f- 
M u rp h y  th a t  i t  was th e  fa u lt  o f th e  sh ip . S® 
says she w a rra n te d  th a t  she was f i t  to  take  ®  
cargo, b u t  she d id  no t so p resen t herse lf a t 
V a lenc ia . I  kn o w  o f  no  a u th o r ity  fo r  th a t ;  1 
w i l l  deal w ith  th e  c h a rte r-p a rty . I t  describes the 
sh ip  as “  now  on h e r w ay to  Genoa and M alta , 
and  goes on to  p ro v id e  th a t  she “  s h a ll w ith  a ll 
conven ien t speed, a fte r  lo a d in g  dead w e ig h t a t 
M a lta  fo r  ow ner’s benefit, sa il and  proceed ”  to  
c e rta in  p o rts  named, and load  cargo fo r  the 
a ffre ig h te r. T h is  p ro v is io n  was in tro d u ce d  to  
p ro te c t th e  sh ipow ner, b y  e n t it l in g  h im  to  load 
dead w e ig h t fo r  h im se lf before he became liab le  
to  f u l f i l  h is  engagem ent w ith  th e  cha rte re r, 
and i t  does show th a t  th e  sh ip  is  g o in g  on 
a voyage to  M a lta  to  load dead w e ig h t;  the re  
is  no  re s tr ic t io n  aB to  th e  n a tu re  o f the  dead 
w e ig h t, and I  t h in k  th e  fa ir  co n s tru c tio n  ® 
th a t  th e  sh ip  was g o in g  on h e r voyage there, 
and  th e re  is  no  genera l w a rra n ty . I t  m ay, how 
ever, be suggested th a t, suppos ing  the re  were no 
genera l w a rra n ty  o f  th a t  so rt, s t i l l  th e  cha rte re r 
w o u ld  be e n t it le d  to  say to  th e  sh ipow ner, “  y ° “  
have no r ig h t  to  d isab le  y o u rs e lf from  pe rfo rm in g  
y o u r  p a r t  o f  th e  con tra c t.”  I  th in k  the re  is som  ̂
w e ig h t in  th a t  con ten tion , b u t  th e re  are tw o  ou- 
serva tions to  be made in  answ er to  i t ;  f irs t ,  tn ^  
de fendants d id  n o t kn o w  th a t the re  wns an i® '  
ped im en t, fo r  th e re  was evidence th a t th e y  thong® 
w h a t th e y  d id  cou ld  be sa fe ly  d o n e ; i t  is  
th e y  h ad  no r ig h t  to  r is k  i t ,  b u t  I  am  n o t so ole ^ 
as to  th a t, fo r  I  do  n o t th in k  we can p u t  in  t 
w o rds  “  G o ve rn m e n t sto res,”  w h io h  do n o t appea 
on th e  face o f the  c h a rte r-p a rty . B u t,  secondly»
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Ct. o f  A pp.] C u n n in g h a m  v . D u n n  a n d  a n o t h e r . [ C t . o f  A pp.

th e  p la in t i f f  gave a licence to  th e  defendants 
before the  ch a rte r-p a rty  was en te red  in to , to  do 
w h a t th e y  d id , and th o u g h  s t r ic t ly  speaking, 
■evidence o f th e  g iv in g  o f th a t  licence p r io r  to  the 
c h a rte r-p a rty  m ig h t n o t be adm iss ib le, s t i l l  i t  was 
a  c o n tin u in g  licence, and th e  p la in t if f  knew  how  
m a tte rs  stood, and sent th e  sh ip  to  the Spanish 
p o r t  w ith o u t ob jection. I  th in k  the re  was a jo in t  
in a b il i ty ,  th a t th e re  was no re fu sa l by  the  defen
dan ts  a t V a le n c ia , th a t  the re  was no w a rra n ty , 
and  th a t  i f  i t  can be said the  defendants had no 
r ig h t  to  d isable them selves fro m  p e rfo rm in g  th e ir  
p a rt o f th e  co n tra c t, th e  answer is th a t they  d id  
n o t k n o w  th e y  w ere  d is a b lin g  them selves, and 
th e y  bad a licence fro m  the  p la in t i f f  to  do w h a t 
th e y  d id , and  the re fo re  th e  ju d g m e n t m u s t be 
a ffirm ed .

B r e tt , L .J .— I  am  o f op in io n  th a t, u n d e r a 
c h a rte r -p a r ty  in  the  o rd in a ry  fo rm  to  load a t a 
p a rt ic u la r  p o rt, th e  sh ipow ne r is bound to  have 
h is  sh ip  a t th a t p o rt ready to  rece ive th e  cargo, 
and i f  he is  p reven ted  b y  any unforeseen cause 
-(fo r instance, cap ture , w here th e re  is  no exception 
as to  cap ture ), he w ou ld  fa il to  p e rfo rm  w h a t he 
had  und erta ke n , and w ou ld  be lia b le  to  an a c tio n  
a t  th e  s u it o f  th e  charte re r. T he  c h a rte re r is  
b o u nd  to  have th e  cargo ready w ith in  a c e rta in  
tim e , and  i f  he is p reven ted  b y  any m is fo rtu n e  
w h ich  is a ttr ib u ta b le  to  the  ca rgo  its e lf ,  th a t  is 
h is  m is fo rtu n e , and he is lia b le  to  the  ow ner, 
w h ich  b e in g  th e  l ia b i l i t y  u n d e r an o rd in a ry  
c h a rte r -p a r ty , i t  is c lea r th a t  the re  can be no 
a c tio n  e ith e r w ay w ith o u t p ro v in g  th a t  th e  p la in 
t i f f  was ready and w il l in g  to  p e rfo rm  h is  p a rt o f 
th e  u n d e rta k in g . N o w , w h a t is th e  c o n d itio n  
here  ? A c c o rd in g  to  th e  c h a rte r-p a rty , th e  sh ip  
was on he r voyage to  Genoa and M a lta , and was 
to  proceed to M ess ina  o r some Spanish p o rt o rp o r ts  
to  load a cargo fo r the  p la in t i f f ; b u t then  the re  is 
an  unusua l te rm — “  w ith  a l l  convenien t speed 
a fte r lo a d in g  dead w e ig h t a t M a lta  fo r  ow ne r’s 
benefit.”  T he  f ir s t  question  is, w h a t is  the 
p ro p e r in te rp re ta tio n  o f th is  clause P I  w ou ld  go 
fu r th e r  than  B ra m w e ll, L . J . ; fo r the  purpose o f 
a p p ly in g  th e  te rm s  in  th e  c h a rte r-p a rty , I  th in k  
we m ay receive evidence o f th e  facts th a t were 
kn o w n  to  th e  pa rties , to  show th a t th e y  were 
n e g o tia tin g  w ith  reference to  p a rt ic u la r  facts. 
H e re  th e  fac ts  were th a t th e  sh ipow ners were 
u n d e r a c o n tra c t to  load  m il i ta ry  stores a t M a lta , 
and  the p a rtie s  were n e g o tia tin g  w ith  reference to  
k n o w n  facts, one o f w h ich  was th a t dead w e ig h t 
in c lu d e d  m ilita ry  s to res; so th e re  is no reason w h y  
a n y  words shou ld  be p u t in , except fo r  th is  p u r 
pose, to  show th a t as between the  p la in t if f  and 
th e  defendants the  sh ip  was to  be a llow ed to  take  
m i l i ta r y  stores on board. N o  evidence cou ld  be 
g ive n  to  show th a t m il i ta ry  stores were n o t dead 
w e ig h t, b u t m easurem ent goods, fo r  th a t  w o u ld  be 
to  co n tra d ic t th e  w ords o f the c h a rte r-p a rty  ; b u t  
tihe w ords in c lu d e  stores, and M acdona ld  v. Long- 
lo tto m  (u b i sup.) is an a u th o r ity  to  show th a t th e  
v ie w  I  have sta ted is correc t. I  the re fo re  th in k  
th a t  on the c h a rte r-p a rty  i t  was agreed th a t the 
sh ip  m ig h t take  m il i ta ry  stores on board, and 
c a r ry  them  to  E n g la n d , th a t th e re  shou ld  be a 
s h ip  ready to  take  cargo a t V a lenc ia , b u t she was 
to  be a sh ip  w ith  m il i ta ry  stores on board. The  
defendants acco rd ing  to  th e  evidence, d id  take  the 
sh ip  to  V a le n c ia  fo r  th e  purpose o f ta k in g  ca rgo  
on  board, and, except fo r  he r h a v in g  the  m il i ta ry  
s to res on  board, i t  is  a d m itte d  th a t she was re a d y

fo r  cargo. T he  defendants u p  to  th a t  t im e  had 
done n o th in g  w h ich  th e y  were n o t e n tit le d  to  do, 
b u t b y  reason o f th e  la w  o f  Spain, and the re fusa l 
o f the  Spanish G ove rnm en t to  p e rm it the  sh ip  to  
load , th e  defendants w ere n o t ready to  ta ke  th e  
cargo, and  by reason o f  th e  same law  and  th e  
same re fusa l, th e  p la in t if f  was n o t ready to  p u t 
th e  cargo on board. I t  seems to  me, the re fo re , 
th a t the  p a rtie s  w ere p reven ted  by the Spanish 
G ove rnm en t fro m  c a rry in g  o u t th e  co n tra c t in to  
w h ich  th e y  had entered, and I  th in k  th a t F o rd  v. 
Cotaswortli (u b i sup.), th o u g h  no t exactly  a p a ra lle l 
case, is  n e a rly  in  p o in t ; the re  i t  was decided th a t 
where bo th  pa rties  were bound by  c h a rte r -p a r ty  to  
use due d iligence  in  un load ing , and o w in g  to  a 
threa tened bom bardm en t o f th e  p o r t  w h e re  th e  
sh ip  was d ischa rg ing , th e  a u th o rit ie s  refused to  
a llo w  th e  u n lo a d ing  to  proceed fo r  several days, 
the  c h a rte re r was n o t lia b le  fo r  th e  d e la y ; th a t  is 
o n ly  an o th e r w ay o f say ing  th a t  w here b o th  
pa rties  are bound to  use reasonable d iligence , i f  
b o th  are n o t ready because th e y  are p reven ted , 
n e ith e r p a r ty  can m a in ta in  an action  aga ins t th e  
o ther. I  th in k ,  there fore , th e  ju d g m e n t shou ld  
be a ffirm ed.

C otton, L .J .— W e  m u s t take  i t ,  fo r  the  purpose 
o f th is  a rg u m e n t, th a t th e  p la in t i f f  had a cargo  
w h ich  he was ready to  p u t  on board  i f  he cou ld  
w hen the  defendants ’ sh ip  was b ro u g h t to  
V a lenc ia , b u t  he was sub jec t to  a p ro h ib itio n . 
The p la in t if f  was ready to  p e rfo rm  h is pa rt o f the  
con trac t, and th e  sh ip  was the re  ready fo r  cargo, 
b u t the  Spanish G ove rnm en t prevented the  owners 
o f th e  sh ip  (the  defendants) fro m  ta k in g  th e  cargo , 
and prevented the  ow ne r o f the  cargo (the  p la in tif f)  
fro m  p u tt in g  ito n  board, because the  m il i ta ry  stores 
were on board th e  sh ip , so th a t th e  Spanish 
G overnm ent w ou ld  n o t a llow  the  cargo  to  be 
loaded. I f  the re  w ere n o th in g  in  the  co n tra c t to  
the  c o n tra ry , I  shou ld  th in k  th a t w ou ld  be a 
breach, because the  defendants p re ve n t them selves 
fro m  be ing  ready and w il l in g  to  c a rry  o u t th e ir  
u n d e rta k in g . B u t  we m u s t lo o k  a t the  con tra c t, 
and I  th in k  th a t paro l evidence is  adm iss ib le , no t 
to  exp la in  the  m ean ing  o f  p a r t ic u la r  w ords, b u t 
because we m u s t lea rn  w h a t the  fac ts  o f the  case 
are, and say w ha t th e  tru e  co n s tru c tio n  o f the  
c h a rte r-p a rty , dea lin g  w ith  those facts, is. T he  
sh ip  was on her way to  M a lta  u n d e r a co n tra c t to  
ta ke  in  cargo, and bo th  pa rties  k n e w  th e  na tu re  
o f th e  cargo  to  be such th a t un less the  Span ish  
G ove rnm en t consented to  the  lo a d in g  o f the  sh ip  
a t V a lenc ia , i t  w ou ld  be im poss ib le  fo r  h e r to  load. 
T he  co n tra c t was fo r  th e  w ho le  capac ity  o f th e  
sh ip , sub jec t to  the  cargo  w h ic h  was to  be taken  
on board  a t M a lta , and a l l  th a t the  sh ipow ners 
have done w h ich  w ou ld  te n d  to  induce  th e  Span ish  
G ove rnm en t to  p reven t th e  loa d in g  o f the  sh ip  is  
done under the con trac t, and, there fo re , the p la in 
t i f f  cannot say to  th e  defendants “  you  are in  
d e fa u lt so as to  be answerable to  m e fo r  n o t 
load ing .”  T he  act o f th e  Spanish G ove rnm en t 
w o u ld  excuse b o th  parties , unless e ith e r were in  
d e fa u lt, b u t th e  defendants are n o t in  de fau lt, and, 
there fo re , th e y  are excused, and are n o t liab le  to  
th e  p la in t if f ,  and the  ju d g m e n t o u g h t to  be 
a ffirm ed. Judgm ent affirmed.

S o lic ito rs  fo r p la in t if f ,  Lowlees and Co.
S o lic ito rs  fo r  defendant, M il le r  and S m ith .
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W in g a t e , B i r r e l l , a n d  C o . v . F o s t e r . rci. o p  A p p .C t. op A p p .]

M a y  13 and  14,1878.
(B efore  B r e tt , C otton, and T h esig er , L .J J . )  

W in g a t e , B ir r e l l , a n d  C o. v . F oster. 
M a rin e  insurance— Insurance  to a  'place, w h ile  

there, “ and  u n t i l  a g a in  re tu rn e d "— R is k  covered 
l y  p o lic y — D evia tion .

S team  pumps were insu red  “  a t and fro m  A rd rossan  
to the A le xa n d ra  steamer, ashore in  the ne igh
bourhood o f  Drogheda, and w h ile  there engaged 
a t the w reck, and  u n t i l  a g a in  re tu rned  to 
A rd rossan  by the Seamew salvage steamer . . . 
in c lu d in g  a l l  r is k  . . . w h ile  a t the w reck."

A fte r  the A le xa n d ra  was raised, she made f o r  B e lfas t 
Lough, w h ich  is  not the w ay  to re tu rn  to 
A rdrossan , the pumps re m a in in g  on board her ; 
on th is  voyage she sank, and  the pum ps were 
lost.

H e ld  (a ffirm in g  the ju d g m e n t o f  F ie ld  J ) ,  th a t the 
loss was no t covered by the po licy .

A ppeal fro m  the  ju d g m e n t o f F ie ld , J .
T he  action  was b ro u g h t to  recover fo r  a to ta l 

loss on a p o lic y  o f insu rance  on some steam  
pum ps, va lued  a t 20001. T he  r is k  was described 
in  th e  p o licy  as fo llow s : “  A t  and fro m  A rd ro ssa n  
to  th e  A le xa n d ra  steamer, ashore in  th e  n e ig h 
b o u rh o o d  o f D rogheda, and w h ile  there  engaged 
a t  the  w reck, and u n t i l  aga in  re tu rn e d  to  A rd rossan  
b y  th e  Seamew salvage steam er, b e g in n in g  the 
r is k  fro m  th e  load ing  on board th e  said sh ip  o r 
w reck , in c lu d in g  a ll r is k  o f  c ra ft, and fo r  boats to  
and fro m  the  vessel and w h ile  a t the  w re ck .”

T h e  pum ps were ta ke n  on board th e  Seamew  
fro m  A rd rossan  to  the place w here the  A lexand ra  
was ly in g . T he  pum ps were p u t on board  the  
A le xa n d ra , he r b o tto m  was p la tfo rm ed , and the  
w a te r pum ped o u t o f her, and she was raised. I t  
was then  found  necessary to  m ake fo r  the  nearest 
safe p o rt, aud th e  A le xa n d ra  was taken  in  to w  b y  
tw o  steam -tugs and made fo r  B e lfa s t L o u g h , w ith  
th e  Seamew  in  attendance, the  pum ps re m a in in g  
on board  th e  A lexandra. O n the voyage to  
B e lfa s t L o u g h  the  A le xa n d ra  sank w ith  the  pumps 
on board. A t  the  t r ia l  these facts w ere s ta ted  in  
th e  opening  speech o f th e  p la in t if fs ’ counsel, and 
w ere  a d m itte d .

F ie ld , J . ru le d  th a t the  loss was n o t covered b y  
th e  po licy , and gave ju d g m e n t fo r the  defendant. 

T he  p la in t if fs  appealed.
Cohen, Q U. and J. 0 . M athew  fo r  th e  p la in t if fs .  

— The voyage to  B e lfa s t L o u g h  was und e rta ke n  in  
o rd e r to  ca rry  o u t the  purpose fo r w h ich  the  
p u m p s  w ere used, and i t  was a necessary voyage ; 
i t  m u s t have been w ith in  th e  con tem p la tio n  o f the 
pa rties , and th e  r is k  is covered by  the  p o lic y  :

Rodocanachi v. E llio tt, 2 Asp. Mar. Law Cas. 21, 
399 ; 28 L. T. Bep. N. S. 810 ; L. Bep. 8 C. P. 649; 
affirmed in  the Exchequer Chamber, 31 L. T. Bep. 
N . S. 239; L. Bep. 9 C. P. 518.

B u tt ,  Q.C. and M acleud  fo r the  de fendants.— O n 
th e  fac ts  s ta ted  in  th e  opening  speech on beha lf 
o f th e  p la in tif fs , and on th e  tru e  c o n s tru c tio n  
o f th e  p o licy , the  pum ps, w h ile  on board the  
A le xa n d ra  on th e  voyage to  B e lfa s t L o u g h , were 
n o t covered b y  th e  p o lic y  :

Pearson v. The Commercial Union Assurance Com
pany, 2 Asp. Mar. Law Cas. 100; 3 Arp. Mar. Law 
Cas. 275 ; 9 L. T. Bep. N. S. 442; 15 C. B .N . S. 304; 
33 L. J. 85 C. P . ; affirmed in the Exchequer Cham
ber, 29 L. T. Bep. N. S. 279 ; L. Bep. 8 C. P. 548; 
and in  the House of Lords, 35 L. T. Bep. N . S. 415; 
L. Bep. 1 App. Cas. 498.

J . C. M athew  in  rep ly .

1 B r e tt , L  J .— I  confess th a t, i f  I  had had to  t r y  
th is  case, I  shou ld  h a rd ly  have ve n tu re d  to  do 
w ha t m y  b ro th e r F ie ld  d id , b u t shou ld  have been 
in c lin e d  to  leave th e  case to  the  ju r y ,  and reserve 
an y  p o in t o f law  th a t  m ig h t  a rise ; b u t,  h a v in g  
heard the  case discussed in  th e  a rg u m e n t w h ich  
has taken  place be fore  us, I  am  now  o f op in ion  
th a t m y  b ro th e r  F ie ld  was r ig h t ,  and th a t no 
question  cou ld  have been le f t  to  th e  ju r y  th e  
re s u lt o f th e  answ er to  w h ich  cou ld  have been to  
b r in g  th e  case w ith in  th e  te rm s  o f the  po licy . I n  
o rd e r to  exp la in  how  I  come to  th e  conclus ion  th a t  
th is  case is  n o t w ith in  th e  te rm s of the  p o licy , I  
m u s t s ta te  w hat, in  m y  o p in io n , is w ith in  those 
term s. I  t h in k  th a t  th e  w ords by w h ich  th e  lose 
in te n de d  to  be covered by  th e  po licy  is  shown 
m ean loss a t any p a rt o f th e  voyage described, 
e ith e r on th e  sh ip  o r on th e  w reck. B u t th e  
pum ps cou ld  n o t be on the  w re ck  on the  voyage 
described. T he  voyage to  th e  w reck is  thus 
d e s c rib e d : “  A t  and fro m  A rd rossan  to  th e  
A le xa n d ra  steam er, ashore in  th e  ne ighbourhood 
o f  D rogheda.”  T he  p o licy  then  describes w ha t is  
n o t p a rt o f the  ac tua l voyage, b u t is  p a rt o f the  
voyage insured , as in  Rodocanachi v . B ll io t t  (u b i 
su p .) ; th e  second p a rt o f th e  r is k  is described in  
these words, “  and w h ils t  th e re  engaged a t th e  
w re ck .”  T a k in g  th e  o th e r p a rt, th e  p o lic y  w ould 
have covered a loss w h ich  m ig h t occur on the  
voyage to  the  w re c k ; b u t  i t  seems th a t th a t p a rt 
is  confined to  th e  place w here th e  w re ck  was, a n d  
does n o t ex tend  to  any o th e r place ; fo r  instance, 
a fte r  th e  sh ip  has le f t  th e  place w here she was 
w recked. T he  r is k  is  n o t to  cease the  m om ent 
th e  w reck is  a flo a t; b u t  i t  is  to  con tinue  (so fa r  as 
these w ords are concerned) o n ly  a t th a t place 
w here th e  w re c k  la y  before she was ra ised . The 
o n ly  d o u b t w h ich  I  have had was w he the r, on  
p roo f o f ce rta in  facts, the  n e x t words in  the  po licy  
m ig h t n o t have been he ld  to  cover the  loss. 1 
have a s tron g  op in io n  th a t  they  w o u ld  have 
covered i t  i f  th o  w re ck  had  been taken  back to  
A rd ro ssa n  d ire c t. T here  was a good insurance 
on board the sh ip  and on board th e  w re c k ; i t  was 
n o t confined to  th e  tim e  w hen th e  pum ps were on 
board th e  steam er. The  w ords are, “ and u n t i l  
again re tu rn e d  to  A rd rossan .”  I f  the  w ords were, 
“  and back to  A rd rossan ,”  i t  w ou ld  be c lear th a t they 
o n ly  m eant on th e  voyage back ; b u t these words 
are la rge r, and m ig h t be cons trued  so as to  express 
th e  v ie w  o f t im e ; b u t they  m ay cover th e  voyage 
on ly , and  th e y  do n o t n a tu ra lly  describe any o ther 
voyage, and in  o rd e r to  ho ld  th a t th e y  cover t  e 
r is k  in  the  p resen t case we m u s t say th a t they 
w o u ld  cover ano the r voyage. B u t w h a t won 
th a t  voyage be ? I t  is  undescribed as to  extent, 
and i t  is undescribed as to  d ire c tio n . Then ar , 
we e n tit le d  so to  construe the  p o lic y  as to  a 
a voyage w h ich  th e  w ords do n o t of themse 
in c lu d e  P I t  seems to  me we cannot do so. 
Rodocanachi v. E ll io t t  (u b i sup.) no  voyage w 
added. I n  th a t case the re  was o n ly  m id way t  
g e t to  London , w h ichever w as used. W h a t 
c o u rt d id  was on ly  a p p ly in g  th e  d e sc rip tio n  to 
jo u rn e y . I n  Pearson  v . The C om m ercia l 
Insu rance  Company (ub i sup.) the re  was a te j( 
in  th e  p o licy  “  w ith  l ib e r ty  to  go in to  d ry  . 7 
T here  was the re  a d e sc rip tio n  o f th e  tra c k  w. 
th e  vessel was to  fo llo w , and i t  was o n ly  said 
th e  p o licy  w ou ld  cover every  usua l mode ot to 
in g  th a t  track , i f  i t  w ou ld  n o t coyer every  ue ^ 
sary m o d e ; b u t  a n y th in g  th a t  is  usua l, an
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should say a n y th in g  th a t  is  necessary, m u s t n o t 
be added i f  n o t covered by  the  w o rds  o f the  po licy . 
There fore , even i f  i t  w ere p roved  th a t i t  was usual 
fo r  pum ps to  be ca rr ie d  as these were, o r  i f  i t  
w ere p roved th a t i t  was neeessary, i t  is  n o t covered 
by th e  w ords o f th e  po licy . T he re fo re , assum ing 
a ll th a t  is  contended fo r  as to  its  b e ing  necessary 
and usua l w ere proved , th e  voyage on w h ich  th e  
loss took  place w ou ld  be a p a rt o f th e  operation 
pe rfo rm ed  in  a lo c a lity  w h ich  was n o t described 
in  th e  p o licy , and the re fo re , i f  we held th a t  the 
r is k  covered the  loss, we shou ld  add to  the  po licy  
som e th ing  ,to  be done in  a place o f w h ich  the re  
was no descrip tion . T here fo re , wo are ca lled 
upon to  do w h a t the  c o u rt canno t do, and m y  
b ro th e r F ie ld  was r ig h t .  A s  to  the  question o f 
o u r pow er to  o rde r a new  t r ia l ,  i t  is unnecessary 
to  g iv e  any op in ion .

Cotton, L .J .— The case on th e  p a r t  o f  th e  
p la in t if f  is p u t  in  tw o  ways. W e  are asked e ith e r 
to  en te r a ju d g m e n t fo r  th e  p la in tif fs , o r  to  d ire c t a 
new  t r ia l  in  o rd e r to  fin d  th e  facts. T he  rea l 
question  is , w h a t have th e  defendants u n d e r
taken  ? On th e  question o f co n s tru c tio n , in  the 
case o f  th is  po licy , as in  the  case o f e ve ry  o th e r 
in s tru m e n t, we m u s t have before us th e  facts 
w h ich  were before th e  parties , n o t in  o rd e r to  add 
a n y th in g  to  the  w r it te n  docum ent, b u t in  o rd e r to  
ascerta in  w ha t was in te n d e d ; and th is  is especia lly 
so in  th e  case o f m ercan tile  docum ents. The  f ir s t  
question  is as to  cons tru c tio n , and we m u s t see 
w hether w ith o u t any new facts the  r is k  is  w ith in  the  
co n tra c t w h ich  has been entered in to  between the 
pa rties . I  th in k  there  is  n o th in g  in  th e  fact th a t 
th e  Seamew is  described as a salvage steam er. 
T hree  are th ree  classes of r is k s  insu red  aga inst. 
T he  f ir s t  is  th e  voyage to  th e  A le xa n d ra  steam er, 
w h ich  was ashore near D rogheda, and th e  second 
is  fo r  the  tim e  w h ile  the re  on board the  w reck. I  
am  o f op in io n  th a t  we shou ld  do vio lence to  the  
con tra c t i f  we were to  h o ld  th a t  th e  descrip 
t io n  in c lu d e d  th is  r is k , fo r  i t  is  governed by  the 
w ords “  and the re ,”  & c . ; th a t  is , a t the  place 
w here th e  w reck  was ly in g . The  th ird  class o f 
r is k  is “  and u n t i l  aga in  re tu rn e d  to  A rd ro ssa n .”  
I f  th e  p la in t if f  can m ake o u t th a t  the  r is k  is 
covered, i t  m u s t be on those words. I t  was 
a rgued th a t  th e re  was n o th in g  aga inst i t ,  b u t 
M r. Cohen m us t show th a t  i t  was w ith in  
th e  con trac t. The  vessel was to  re tu rn  to  
A rd rossan , b u t on th e  sta tem en t made on behalf 
o f th e  p la in tif fs , the  r is k  and the  voyage on w h ich  
th e  loss to o k  place w ere n o t undertaken  in  
o rd e r to  re tu rn  the  pum ps to  A rd rossan , b u t fo r  
ano th e r purpose. I t  is  lik e  th e  case in  the  H ouse 
o f  L o rd s  (Pearson  v . The Com m ercia l U n io n  
Assurance C om pany (u b i s u p .) : the  sh ip  had aban
doned the re tu rn  to  A rd rossan ,and  had u ndertaken  
a d iffe re n t voyage. T hen  o u g h t we to  send the  case 
back fo r a new  t r ia l  ? I  should be ve ry  u n w ill in g  
to  do so in  a case lik e  th e  present, w here bo th  
p a rtie s  have come to  th is  c o u rt on the  sta tem ents 
and adm issions w h ich  were made a t th e  t r ia l,  and 
have p u t th e  case on th e  co n s tru c tio n  o f the 
p o lic y  w ith o u t fu r th e r  evidence. I  do n o t say 
th a t  u n d e r some circum stances w e m ig h t  no t 
d ire c t a new  t r i a l ; b u t here, in  th e  exercise o f  ou r 
d isc re tion , I  th in k  we o u g h t n o t to  do so. I n  
m y  o p in io n  the  appe llan ts  have n o t show n a n y 
th in g  to  lead to  a d iffe re n t co n s tru c tio n  o f th e  
p o lic y  fro m  th a t a t w h ich  we have a rr iv e d . I t  is  
sa id  th a t  i f  yo u  insu re  th e  end yo u  in su re  the

means b y  w h ich  th e  end is to  be a tta ine d , and th a t  
we m u s t see w h a t is  usua l fo r  the  tra n s it .  I t  is  
contended th a t th is  was so in  R odocanachi v . 
E ll io t  (u b i sup.), w here th e  insu rance  p r im d  fa c ie  
covered o n ly  sea r is k ,  b u t  was he ld  to  in c lu d e  a 
r is k  on land  as w e ll. T he re  i t  was r ig h t  to  a d m it 
pa ro l evidence. T he  tra n s it  was p a r t ly  by  land , 
and i t  was w e ll k n o w n  th a t  th e  ca rria g e  fro m  
M arse ille s  was b y  th a t w ay o n ly ; b u t  here  i t  is  
n o t shown th a t  th e  r is k  was in  any w ay one 
w h ich  the  p o lic y  cou ld  be held to  cover. There fore  
in  m y  op in io n  th e  ju d g m e n t appealed fro m  was 
r ig h t .

T hesiger, L .J .— T h is  case comes before ns on 
appeal on fac ts  s ta ted  a t the  t r ia l  and a d m itte d , 
and tw o  questions have been ra ised— fir s t ,  w ha t is  
the  reasonable in fe rence  as to  th e  in te n tio n  o f th e  
parties  to  be d raw n  fro m  th e  fa c ts ; and secondly, 
w ha t is th e  co n s tru c tio n  o f the  p o lic y . T a k in g  
th e  opening  in  a lib e ra l m anner, i t  is o n ly  t h is : 
The  steam er A le xa n d ra  was ashore near D rogheda  
and some a rrangem en t, w h ich  is n o t before us, 
was m ade to  send pum ps to  raise her. I t  is  a 
com m on p ractice  to  p la tfo rm  vessels, in  o rd e r to  
ra ise  th e m ; b u t a vessel m ig h t  be raised w ith o u t 
d o in g  th is . I  can w e ll im a g ine  ce rta in  c irc u m 
stances where, a fte r  a vessel has been ra ised i t  
w ou ld  be r ig h t  to  keep th e  pum os on board and 
use them  d u r in g  the  voyage to  th e  p o rt o f re fuge  ; 
b u t i t  is  a com m on p ra c tice  to  ra ise  vessels by  
pum ps and  stop th e  leak, and  then  the re  is  no  
necessity fo r th e  pum ps to  re m a in  on board ; 
T he re fo re  i t  is im poss ib le  to  g a th e r on th e  fac ts  
th a t  i t  was con tem pla ted  b y  th e  pa rties  th a t  th e  
pum ps should be used on th e  w re c k  and k e p t 
th e re  u n t i l  a r r iv a l a t th e  p o rt o f re fuge. The  
o th e r que s tion  is w he ther, on th e  co n s tru c tio n  o f 
th e  p o lic y  th e  p a rtie s  have co n trac ted  th a t th e  
r is k  shou ld  n o t o n ly  in c lu d e  th e  voyage to  the  
w reck , and th e  t im e  w h ile  the  pum ps were be ing  
used on th e  w reck, and th e  voyage fro m  th e  place 
w here th e  w reck  was ra ised back to  A rd rossan , 
b u t shou ld  also take  in  a voyage to  ano the r 
p o rt, w h ich  was fo re ig n  to  th e  course back to  
A rd rossan . I t  seems to  me th a t b y  h o ld in g  th a t 
they  have so con trac ted  we shou ld  be d o in g  
v io lence to  th e  p la in  m ean ing  o f th e  p o licy  ; the  
w ords are c lear and d is tin c t, “ a t and fro m  
A rd rossan  to  the  A le xa n d ra  steam er ashore in  th e  
ne ighbourhood o f D rogheda .”  A c c o rd in g  to  these 
w o rds ,the  te rm in u s  o f th e  voyage ou t was where th e  
w re ck  was s itua ted . T hen  came th e  w ords, “  and 
w h ile  the re  engaged a t th e  w re c k .”  I f  i t  stood 
there , th e re  can be no d o u b t th a t th is  case w ou ld  
n o t come w ith in  th e  te rm s of th e  p o lic y . T he  
la t te r  p a rt adds th e  w ords, “  and  u n t i l  aga in  re 
tu rn e d  to  A rd ro s s a n .”  The  p o licy  does cover the  
use o f the pum ps on th e  w re ck , b u t o n ly  on the  
spo t w here the w re ck  was stranded ; th is  is made 
p la in  by  th e  w ords, “ r is k  o f c ra ft ,  &c.”  T hen  
the re  is the p ro v is io n  as to  th e  re tu rn  voyage. 
W h a t is the m ean ing  o f th is  ? T he  w ord  “  re tu rn  ”  
im p o rts  a place fro m  w h ich  th e  sh ip  has re tu rn e d . 
W e  m u s t take  the  w ords p reced ing , and, i f  we do 
so, i t  is the  te rm in u s  o f th e  voyage ou t. S to p p in g  
the re , i t  is  im poss ib le  to  th in k  th a t  th e  re tu rn  
voyage m ig h t take  th e  vessel o u t o f he r course. 
T w o  cases have been c ited , b u t  n e ith e r o f th e m  
assists th e  p la in tif fs . Pearson  v. The C om m ercia l 
U n io n  Assurance Com pany (ub i sup.) is  s tro n g ly  
opposed to  th e ir  con ten tion . I t  is  a rgued  th e re  
th a t  th e  r is k  was in  th e  co n tem p la tio n  o f th e
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p a rtie s  because i t  was usua l and p ro p e r. T he  
p o lic y  th e re  covered loss b y  fire  in  th o  V ic to r ia  
D ocks and in  the  d ry  d o c k ; and i t  was u rg e d  th a t 
th e  c o u rt m ig h t  in fe r  th a t  i t  covered a fu r th e r  
lo c a lity — th a t is, w h ile  g o in g  to  and fro m  th e  dry- 
dock ; i t  was found  as a fa c t th a t i t  was an o rd i
n a ry  in c id e n t th a t  th e  paddle wheels shou ld  be 
rem oved. B la ckb u rn , J . says in  th a t case in  the  
E xcheque r C h a m b e r: “  I  do n o t th in k  th is  is  lik e  
th e  case o f a voyage p o lic y  a t a ll.  T he  sh ip  was 
in su re d  w h ile  in  th e  V ic to r ia  D o c k  o r th e  d ry  
dock, and p ro b a b ly  w h ile  on he r w ay between 
th e  tw o , g o in g  o r re tu rn in g . She was when 
lo s t  m oored in  th e  Tham es fo r  purposes no 
d o u b t v e ry  usua l and p ro p e r ; b u t  i f  the  
pa rties  w ished to  cover th e  r is k  w h ile  she 
was so m oored, th e y  shou ld  have p rov ided  
fo r  i t  b y  a p p ro p ria te  w ords  in  th e  p o lic y .”  
(L .  R ep 8 C .P. a t page 551). I n  th e  H ouse o f 
L o rd s  L o rd  C he lm s fo rd  says (L . Rep. 1 A p p . Cas. 
a t page 506) “  1 agree w ith  w h a t was said by M r. 
Ju s tice  B la c k b u rn  in  the  E xchequer C ham ber th a t 
i f  th e  p a rties  w ished to  cover th e  r is k  w h ile  the  
s h ip  was so m oored th e y  shou ld  have p rov ided  fo r  
i t  by  a p p ro p ria te  w ords in  th e  po licy . W h e th e r 
th e  u n d e rw r ite rs  w ou ld  have undertaken  th is  r is k  
i t  is  im poss ib le  to  s a y : as th e y  w ere n o t aware 
th a t  i t  w o u ld  arise, there  was o f course no p ro v is ion  
a pp licab le  to  i t . ”  I f  th e y  w ere n o t aw are there , 
w here  i t  was usua l to  do w h a t was done, th e  same 
reason ing  app lies even m ore fo rc ib ly  to  the  present 
case. L o rd  C he lm s fo rd  th e n  goes on to  say, “  I t  
w o u ld  be a s tro n g  im p lic a tio n  to  raise aga ins t the 
u n d e rw r ite rs  th a t  th e y  necessarily  con trac ted  by 
th e  p o licy  to  ex tend  the  lo c a lity  to  w h ich  th e  in 
surance ag a in s t f ire  was exp ress ly  confined, upon  
th e  g ro u n d  o f a usua l p ra c tice  o f de a lin g  w ith  
la rg e  steam  vessels u n d e r re p a ir , w h ich  th e y  d id  
n o t kn o w  w o u ld  have to  be resorted to  on 
th e  p a rt o f th e  assured. M ore  especia lly 
is  th is  th e  case w hen i t  appears th a t 
th e  w hole  w o rk  upon th e  paddle  wheels 
m ig h t  have been done in  th e  V ic to r ia  D o cks .”  
T h is  is e n t ire ly  app licab le  here, and i f  any case 
cou ld  g o ve rn  a n o th e r w here th e  decis ion tu rn s  
on  the  w ords o f a p a rt ic u la r  p o lic y  th a t  case 
w o u ld  g o ve rn  th is . Bodocanachi v. E ll io t t  (u i i  
sup.) is  d is t in g u is h a b le ; the re  s i lk  was in su re d  
fro m  S hangha i to  Lo n do n , and several p a rts  o f 
th e  t ra n s it  were m entioned  in  th e  po licy , such as 
conveyance b y  th e  Messageries Im p e ria le s  and 
M a rs e ille s ; and evidence was g ive n  to  show th a t  
i t  m eant to  in c lu d e  th e  la n d  jo u rn e y  fro m  
M arse ille s  across Prance. There fore , th e  evidence 
d id  n o t show w h a t th e  p a rtie s  con tem p la ted  as 
d if fe re n t fro m  th e ir  w ords, b u t showed w h a t th e  
w o rds  im p o rte d , and w h a t th e y  were in te n de d  to  
inc lude . There fore , I  am  o f op in io n  th a t the  
learned ju d g e  was r ig h t ,  and I  see no reason fo r  
a new  t r ia l ,  i f  we have th e  pow er now  to  o rde r 
one.

Judgm ent affirm ed.
S o lic ito rs  fo r  p la in t if fs ,  H o lla m s , Son, and 

C ow ard.
S o lic ito rs  fo r  defendants, W altons, Bubb, and 

W alton .

Wednesday, Feb. 6, 1878.

(B e fo re  Cockburn, C.J., B ramwell, B rett, and 
Cotton, L.JJ.)

T he U nion B ank of L ondon v . L enanton.
D ebtor and  c red ito r— S h e riff— Sale o f  goods— S hip  

an d  sh ipp ing— T ra n s fe r—B il ls  o f  sale— B rit is h  
s h ip — M erchant S h ip p in g  Acts  1854 and  1862 
(17 f i  18 Viet. c. 104, «s. i8 ,  19, 55, 56, and  25 f i  
26 Viet. c. 63, *. 3)— B il ls  o f  Sale A ct (17 Sf 18 
V ie t. c. 36) 8 .7 .

The owner o f  goods w h ich  are in  the custody o f  the 
sh e riff under a  f ie r i  fa c ia s  m ay  make a  v a lid  sale 
and de live ry o f possession o f  them to a p u rc h a  ser.

D., a sh ipbu ilder, being indebted to p la in t if fs  in  a 
la rge sum, as security made an  equitable assign
m ent to them, dated  21si M ay  1875, o f  a l l  his 
r ig h t  and in terest in  a  steamship b u ilt  f o r  but not 
delivered to the T u rk is h  Government, and  
re ta ined  by D . as hav ing  a  lie n  on the vessel f o r  
its  price. D . also agreed to execute an y  fu r th e r  
assurance o f  the sh ip  to p la in t i f fs  w h ich  they 
m ig h t require. T h is  ass ignm ent teas no t reg is
tered under the B il ls  o f  Sale Act, n o r  was the 
sh ip  registered as a B r it is h  sh ip  u nder sect. 19 
o f  the M erchan t S h ip p in g  Act 1854. B y  an  
agreement dated  24 th J u n e  1876, D . agreed to sell 
to p la in t if fs  ce rta in  m ach ine ry , fix tu re s , an d  loose 
tools u p o n  his business premises a t a  v a lu a tio n , 
bnt th is  agreement was never signed by tho 
parties  to i t .  On J u ly  18, 1876, the sheriff, 
u n d e r an execution issued upon a  ju d g m e n t ob
ta ined  aga in s t D . by a  c red ito r, took possession 
o f  the m ach ine ry , f ix tu re s , and  tools, and  also 
o f the steamship. On A ug . 22, p la in t if fs  (the 
s h e riff ’s officer being s t i l l  in  possession), under 
a n  a u th o r ity  fro m  D ., took fo rm a l possession 
o f  the a rtic les  comprised in  the agreement of 
June  24, 1876. D efendant, h a v in g  obta ined a 
ju d g m e n t aga ins t D ., a  w r i t  o f  f ie r i  fa c ia s  was 
issued, and on Sept. 13, a  levy on the m ach ine ry , 

f ix tu re s , tools, fie ., was made under the ̂  w rit-  
On a n  in te rp leade r issue to t r y  p la in t i f f s '  r ig h  
to the steamship, and  to the m achinery, fic ., aB 
aga ins t defendant, i t  w as ,

H e ld  (a ffirm in g  the decision o f  Po llock, B .), lh a  
p la in t if fs  had a good t it le  to the sh ip , and  to the 
m ach inery, fic ., as aga inst defendant, because
(1) the tran s fe r o f  the sh ip  by D . to p la in t if fs ,  
being w ith in  the exceptions in  sect. 7 o f  the B i t  s 
o f  Sa le  Act, w as effectual w ith o u t re g is tra tio n  
u n d e r th a t A ct, an d  the sh ip  was not ̂  ® 
B r it is h  sh ip so as to requ ire  re g is tra tio n
sect. 19 o f  the M erchant S h ip p in g  A c t 185
(2) The possession taken by p la in t if fs  on Aug-
22, o f the m ach inery, &c., constitu ted  a sufficien 
a c tu a l acceptance and  receipt to take the agre 
m ent o f  M a y  21 ou t o f  sect. 17 o f  the S ta tu te  T 
F ra u d s , and. the sale by D . to p la in t if fs  °J?  
m ach ine ry , &c., was v a lid , no tw ith s ta n d in g  t V 
were in  the custody o f the sh e riff when p la in  if f  
took possession. ,  „

P e r B ra m w e ll an d  B re tt, L .J J .— A  tran s fe r of 
sh ip , w h ich  has n o t been registered as a  B f*  1 
sh ip  under sect. 19 o f  the M erchant +
A c t 1854, is  good, a lth o ug h  no t made by b it 
sale under sect. 55 o f  th a t A ct. _

A ppeal from a decision of Pollock, B „  on the tria  
before him (w ithout a ju r y )  of an interpje 
issue directed to be tried by order of F ie ld i • .

The material parts of the issue were as fofio
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“  T he  U n io n  B a n k  o f Lo n do n  a ffirm s, and John  
Lenan to n  denies, t.hat th e  leasehold prem ises ca lled 
o r  kn o w n  as the  S h ip -b u ild in g  Y a rd , a t  C u b it t  
T o w n , in  th e  co u n ty  o f M idd lesex , fo rm e rly  in  the 
occupation o f M essrs. J . and W . Dudgeon, and now 
in  th e  occupation  o f  th e  said U n io n  B a n k  o f 
L o n d o n , and w h ich  he red ita m en ts  are com prised, 
■&c., and a ll b u ild in g s , m ach in e ry , and  o th e r f ix 
tu re s  erected on, o r  a ffixed  to  the  said prem ises, 
th e  p a rtic u la rs  w h e re o f are specified in  th e  l is t  o r 
schedule to  be de live red  to  the  de fendant, and the  
paddle steam er E dhem  be ing p a rt o f the  goods and 
oha ttte ls , on th e  13 th  Sept. 1876, seized in  execu
t io n  b y  th e  s h e riff o f M idd lesex  u n d e r a w r i t  o f f ie r i  
fa c ia s , tested, &c., and  issued o u t o f th e  H ig h  
C o u rt o f Justice , C om m on Pleas D iv is io n , fo r  the 
h a v in g  o f a ju d g m e n t o f  the  sa id  c o u rt recovered 
b y  th e  said John  L e n an to n , in  an action  a t h is 
s u it  aga inst Jo h n  D udgeon, a person o f u n 
sound m in d  so found  by in q u is it io n , and A le x 
a n d e r John  Dudgeon, W il l ia m  L e ig h  Dudgeon, 
and  R o b e rt F le tc h e r, com m ittees o f h is  estate, 
w ere a t the  t im e  o f th e  sa id  se izure  th e  p ro p e rty  
o f th e  said Union. B a n k , as aga inst the  said John  
L e n a n to n ; and i t  has been o rdered  b y  the H on . 
M r.  Ju s tice  F ie ld  th a t  th e  sa id .q ue s tio n  sh a ll be 
t r ie d  by a ju r y , ”  &c.

M essrs. John and W il l ia m  D udgeon w ere  p a r t
ne rs  in  a s h ip -b u ild in g  business a t C u b it t  T ow n  
an d  M il lw a ll,  and th e  steam ship Edhem  was b u ilt  
b y  them  fo r, and u n d e r a co n tra c t w ith ,  the 
T u rk is h  G overnm ent, b u t was re ta ined  b y  the  
M essrs. D udgeon  in  th e ir  possession u n t i l  the  price  
o f i t  should be paid. O n th e  1st o f A p r i l  1875, 
W il l ia m  D udgeon  d ied, le a v in g  b y  w i l l  h is share 
in  the  leashold prem ises o f th e  f irm  and  also the 
steam ship  Edhem  to  h is b ro th e r John, and the 
business was ca rried  on b y  Jo h n  D udgeon  u n t i l  
th e  18 th  O ct. 1875, w hen  the  f irm  suspended pay
m en t. A b o u t th is  t im e  John  D udgeon became a 
lu n a tic , and was so fo u n d  b y  in q u is it io n , and 
com m ittees o f h is estate were d u ly  appointed.

The f irm  o f  John  and W ill ia m  D udgeon k e p t a 
b a n k in g  account w ith  th e  U n io n  B a n k  o f London, 
and p r io r  to  and a t the  dea th  o f W ill ia m  D udgeon 
th e y  were inde b te d  to  the  bank in  a sum  o f m ore 
th a n  38,0001, be ing  m oney th a t had been advanced 
to  them  fro m  tim e  to  tim e  upon th e  se cu rity  o f 
(am ongst o ther securities) deposits o f the leases, and 
deeds re la t in g  to  the  s h ip -b u ild in g  y a rd  a t C u b it t  
T ow n , and also leasehold p ro p e rty  ca lled th e  Sun 
E n g in e  W o rk s  a t M illw a ll.  B y  an agreem ent, 
dated the  21st M a y  1875, John  D udgeon charged 
a ll  the  deeds and w r it in g s  com prised in  the 
schedule the re to  w ith  th e  repaym en t to  the  ban k  of 
a sum  o f 38,1501, and the  agreem ent proceeded :

And the said Jno. Dudgeon doth hereby charge all the 
hereditaments and premises oomprised in the said deeds, 
writings, and evidences respectively, and all buildings, 
machinery, and other fixtures whatsoever which already 
have been, or during the continuance of this security 
shall be erected upon or affixed to the said hereditaments 
and premises, or any of them, together with all the 
estate and interests of the said Jno. Dudgeon, or of the 
firm of J. and W . Dudgeon in the said premises and 
fixtures with the payment to the said bank of the said 
sum of 38,1501, and of the interest thereon after the 
rate aforesaid. And doth also agree at any time or 
times during the continuanoe of this security, upon the 
request of the said bank or their assigns, but at the cost 
of the said Jno. Dudgeon, to execute to the said bank or 
their assigns a legal mortgage of the said premises and 
fixtures, in such form and with such power of sale and other 
provisions as the said bank or tneir assigns may require

[C t. op A pp.

for further securing the payment as aforesaid of the 
money which shall then be owing upon the security of 
this agreement, with interest for the same after the rate 
aforesaid. Provided always that nothing contained in 
this agreement, or in any mortgages to be executed in 
pursuance thereof, shall give to the said bank or their 
assigns any right or power to sever and sell apart from 
the hereditaments hereby charged, machinery, and other 
fixtures which now or hereafter shall be affixed to the 
said hereditaments or any part thereof respectively.

Then fo llow ed  a schedule o f th e  several leases 
and  deeds re fe rred  to  in  the  agreem ent.

B y  ano the r m em orandum  o f agreem ent o f the  
same date John D udgeon  made an equ itab le  
assignm ent to  the  b ank  o f a l l  h is and th e  f irm  s 
r ig h t  and in te re s t in  the steam sh ip  Edhem  as secu
r i t y  fo r the  repaym ent to  th e  bank of the  sum  o f 
7000Z. w ith  in te re s t, and John  D udgeon  fu r th e r  
charged a ll h is  and h is  f i rm ’s r ig h t  and in te re s t in  
th e  sh ip  w ith  the  repaym en t o f th a t  sum and 
in te re s t, and agreed to  execute any such fu r th e r  
assurance o f the  sh ip  and o f the 70001 as th e  bank 
m ig h t re q u ire . N e ith e r  o f th e  tw o  agreem ents 
o f the 21st M av  1875 were reg is te red  under the 
B il ls  of Sale A c t  (17 &  18 V ie t .  c. 36), and th e  
steam ship  Edhem  was n o t reg is te red  as a B r it is h  
sh ip  under th e  M erch a n t S h ip p in g  A c t  1854 
(17 &  18 Y ic t .  c. 104, s. 19).

S h o r tly  a fte r the  death  o f W il l ia m  D udgeon  
-a b i l l  was f ile d  in  C hancery by the  S u lta n  
o f T u rk e y  to  ob ta in  possession o f th e  E d 
hem. A n  a d m in is tra tio n  s u it had also been com 
menced as to  the  estate o f W il l ia m  D udgeon , 
and also a p a rtn e rsh ip  s u it  aga inst the  execu to rs 
o f W ill ia m  by John  D udgeon, and on th e  9 th  
N o v . 1875 R o b e rt F le tc h e r was appoin ted  rece iver 
in  the  su it.

I n  Jan. 1876 R o b e rt F le th e r and the tw o  sons 
o f John  D udgeon (who had then  been declared o f 
unsound m in d ) were appo in ted  com m ittees in  
lunacy o f h is  estate.

O n the  24 th  June  1876 an agreem ent was 
entered in to  between th e  executors, the  re 
ce iver, and the com m ittees o f the estate o f John  
D udgeon o f the one p a rt, and the U n io n  B a n k  o f 
the  o th e r pa rt, by w h ich , a fte r re c it in g  th a t the  
p a rtie s  the re to  were desirous of m a k in g  a f in a l 
se ttlem en t o f a ll c la im s and m a tte rs  whatsoever 
re la tin g  to  the p rin c ip a l Bum and in te re s t o w in g  
to  th e  bank, i t  was agreed th a t th e  com m ittee  
shou ld  fo r th w ith  execute to  th e  bank a lega l m o rt
gage o f th e  sh ip -b u ild in g  ya rd  a t C u b it t ’s T ow n , 
and the  Sun E n g in e  W o rk s , M illw a ll,  and an ab
so lu te  assignm ent o f the  m ach ine ry  and o th e r 
f ix tu re s  thereon. B y  the  4 th  clause o f th e  agree
m ent i t  was p rov ided  t h a t :

The said committees and the said executor will sell to 
the said bank all (if any) machinery and other fixtures 
now in or upon the said Sun Engine Works and the said 
ship yard respectively, and not charged with the repay
ment of any part of the said principal sum and interest at 
a valuation to be made by two valuers or their umpire, 
one of such valuers being appointed, &o. Suoh valuation 
shall, as regards the said maeliineiy and fixtures in and 
upon the said Sun Engine Works, proceed on the basis of 
the sale of a going conoern; and as regards the said 
machinery and fixtures in or upon the said ship yard on 
the basis of an unreserved sale by public auotion.

By clause 5 i t  was p rov id e d  chat.
The said committees and the said exeoutor will sell to 

the said bank all the loose tools and other implements 
now in and upon the said Sun Engine Works, and 
specified in a valuation list lately made by Mr. F . Lewis, 
surveyor, at the price of 25001.

T h e  U n io n  B a n k  o r L o ndon  v. L e n a n t o n .
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Clause b :
The eaid oommitteea and the said executor will, at 

their own expense, assign absolutely to the said bank, in 
such manner and form as the said bank shall require, all 
the interest of them or either of them, or of the said J. 
Dudgeon, or the estate of the said W. Dudgeon in the 
steamship Edhem, and in all payments and moneys 
which may be received in respect of the same from the 
Turkish Government, or from any other person or 
persons whatsoever.

The said committees and the said executor respectively 
will also take or oonour in taking any proceedings in the 
suit of The Sultan o f Turkey v. The Union Bank of 
London, which the said bank may require for the per
fection of its title to or possession of the said premises 
or any part thereof.

T he  sum  o f 2500Z. m en tioned  in  clause 5 was 
before the nex t-m entioned  facts pa id  b y  th e  bank.

T h is  agreem ent was never s igned by the  p a rtie s  
to  it ,  b u t  i t  was con firm ed  by  th e  M as te r in  
L u n a cy  on June  29th.

O n the  16 th  J u ly  a c re d ito r  named W ilc o x  
ob ta ined  a ju d g m e n t aga inst John  D u d g e o n ; 
and  on J u ly  18 th  execu tion  was issued, and 
th e  s h e riff  to o k  possession o f the  s h ip b u ild in g  
ya rd , f ix tu re s , and p la n t, and also o f th e  ship 
Edhem , w h ich  was th e n  in  a dock fo rm in g  p a rt o f 
th e  s h ip b u ild in g  y a rd  u n d e rg o in g  c e rta in  a lte ra 
tio n s  a fte r  h a v in g  taken  h e r t r ia l  t r ip .

O n the 22nd A u g . th e  U n io n  B a n k , u n d e r an 
a u th o r ity  fro m  th e  rece ive r and com m ittee , took  
fo rm a l possession under the  agreem ent o f the  
24 th  June  o f e v e ry th in g  com prised in  clause 4 of 
th a t  agreem ent, and to o k  in to  th e ir  service  th e  
people in  charge o f th e  y a rd  and w orks. A t  th a t 
t im e  th e  s h e riff ’s o ffice r rem a ined  in  possession. 
A t  th a t  t im e  a ll th e  in s ta lm e n ts  payable by  the 
T u rk is h  G ove rnm en t fo r  th e  Edhem  except the 
la s t had been pa id , b u t th e  U n io n  B a n k  re ta ined  
th e  sh ip  under the  assignm ent fo r  th is  la s t in s ta l
m e n t and o th e r m oneys due in  respect o f o the r 
ships. The  above-m entioned action o f The S u lta n  
o f T u rkey  v. The U n io n  B a n k  was b ro u g h t to  
com pel the  d e liv e ry  of the  Edhem .

O n the  2nd Sept. 1876 the  defendant ob ta ined  
a ju d g m e n t aga inst John  D udgeon fo r 8707. On 
th e  12 th  Sept, a w r i t  o f f ie r i  fa c ia s  was issued, 
and on th e  13 th  a le v y  was made.

O n Sept. 29 th  the  in te rp le a d e r o rde r before 
set o u t was ob ta ined , and th e  8701. was paid in to  
c o u rt to  abide the event.

O n th e  h e a rin g  o f th e  in te rp leade r, P o llo ck , B . 
gave ju d g m e n t fo r  the  p la in t if fs ,  b u t g ra n te d  a 
stay o f execution to  a llow  th e  de fendant to  appeal, 
w h ich  he now did.

B y  17 &  18 Y ic t .  c. 104, s. 18 (the  M erchan t 
S h ip p in g  A c t  1854) i t  is enacted t h a t :

No British ship shall be deemed to be a British ship 
unless she belongs wholly either to (1) natural born 
British subjects, or (2) persons made denizens by letters 
of denization, or naturalised by or pursuant to any Act 
of the Imperial Legislature, or by or pursuant to any Act 
or ordinance of the proper legislative authority in any 
British possession ; or (3) bodies corporate established 
under, subject to the laws of and having their principal 
place of business in the United Kingdom, or some British 
possession.

B y  sect. 19 :
Every British ship (with certain ’exceptions therein 

specified) must be registered in manner thereinafter 
mentioned, and no ship thereby required to be registered 
shall unless registered be recognised as a British ship ; 
and no officer of customs shall grant a clearance or 
transire  to any ship hereby required to be registered 
for the purpose of enabling her to proceed to Bea as a 
British ship, unless the maBter of such ship, upon being

required to do so, produces to him suoh certificate of 
registry as is hereinafter mentioned, and if suoh ship 
attempts to proceed to sea as a British ship without _a 
clearance or transire, such officer may detain such ship 
until such certificate is produced to him.

B y  sect. 55 :
A registered ship, or any share therein, when disposed 

of to persons qualified to be owners of British ships, shall 
be transferred by bill of sale, and such bill of sale shaU 
contain such description of the ship as is contained in 
the certificate of the surveyor, or such other description 
as may be sufficient to identify the ship to the satisfac
tion of the registrar.

B y  sect. 57 :
Every bill of sale for the transfer of any registered 

ships, or of any share therein, when duly executed shall 
be produced to the registrar of the port at which the ship 
was registered, together with the declaration herein
before required to be made by a transferee, »nd the 
registrar Bhall thereupon enter in the register book the 
name of the transferee as owner of the ship or share 
comprised in suoh bill of sale, and shall endorse on the 
bill of sale the fact of such entry having been made, with 
the date and hour thereof ; and all bills of sale of any 
ship, or shares in a ship, shall be entered in the register 
book in the order of their production to the registrar.

B y  25 &  26 V ie t.  c. 63 s. 3, i t  is  declared th a t
The expression “ beneficial interest,” whenever used 

in the second part of the principal Act, includes in
terest arising under contract or other eq itable in
terests, and the intention of the said Act is that 
without prejudice to the provisions contained in the said 
Act relating to the exclusion of unqualified persons fr0I!(  
the ownership of British ships, equities may be enforced 
against owners and mortgagees of Bhips in respect ot 
their interest therein in the same manner as equities may 
be enforced against them in respect of any other 
personal property.

B y  the  B il ls  o f Sale A c t  (17 &  18 V ie t .  c. 36fi 
s. 7, i t  is enacted th a t the  te rm  “ b i l l  o f sale 
u nder th a t A c t  s h a ll n o t in c lu d e  (in te r  a lio )  
“  trans fe rs  o r  assignm ents o f any ships o r  vessel
o r o f any share thereo f.”

B u tt,  Q C. and  W itt  fo r  defendant.— There  was 
n o t a su ffic ien t rece ip t and acceptance o f the goods 
com prised in  clauses 4 and 5 o f the  agreem ent ot 
th e  24 th  June  1876 to  take  th e  co n tra c t o u t o f the 
S ta tu te  of F rauds. B e n th a ll v. B u rn s  (4 B . &  6- 
423) is in  p o in t. There i t  was he ld  th a t the  accept' 
ance o f a d e liv e ry  o rde r by  th e  vendee of w ine  was 
n o t a su ffic ie n t acceptance o f th e  w ine  to  satis fy  
the  s ta tu te . T he  p ro p e rty  in  th e  goods never 
passed to  th e  vendee u n t il lo n g  a fte r the  13tn 
Sept., when th e  le vy  was made, because the 
s h e riff ’ s o fficer, be ing  in  possession, cou ld  no t he 
th e  vendor’s agent to  ho ld  th e  goods fo r the  
vendee. The  goods are in  custodia legis, and the 
ow ner, th o u g h  no d oub t he has a special f>r ?" 
p e rty  in  them , cannot g ive  possession to  n ’8
vendee :

Benjamin on Sales, 2nd edit. 228, 229;
G ille tt v H ill ,  2 Cr. & M. 530;
Ex parte Mutton ■ Re Cole, L. Bep. 14 Eq. 178 ; s.

41 L. J. 57, Bank;
Giles v Gover, 9 Bing. 128. ,

A s  to  th e  tra n s fe r o f the  Edhem , the  vessel s'30, 
have been reg is te red  u nder the  M erch a n t S h ip p 1 o ff 
A c t  1854 (17 &  18 V ie t.  c. 154), p t. 2, ss. 18 and 1 • 
T he  Edhem  was a “  sh ip ,”  a lth o ug h  notcom pl<ne » 
and belonged to  a B r it is h  ow ner. The  assign in '’'*’ 
o f he r was the re fo re  vo id . Sect 7 o f the  B i l l8 ° 
Sale A c t  1854 defines “  b ills  o f sale,”  b u t does n  ^ 
in c lu d e  trans fe rs  o r  ass ignm ents o f any ship 0 
vessel. B y  th a t expression is  m eant “  s ta tu te ’' !  
tra n s fe r,”  o therw ise  th e  m isch ie f a im ed a t by t  , 
B il ls  o f Sale A c t  w ou ld  s t i l l  e x is t. Therefore! 
th e  sh ip  is n o t re g is te re d  u n d e r th e  M ercba
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S h ip p in g  A c t,  th e  B il ls  o f Sale A c t  applies, and 
th e  tra n s fe r  shou ld  have been reg is te red  u n d e r it .  
T h e  tw o  A c ts  are in tended  to  be supp lem en ta ry  
to  one another. T he  assignm ent does no t p u rp o r t  
to  be an actua l tra n s fe r : i t  is o n ly  by  way o f  e q u it
able charge. I t  is  m ore  w ith in  th e  w ords  in  the 
A c t— “  declara tions o f t r u s t  w ith o u t a tra n s fe r  and 
o th e r assurances.”

S o il ,  Q .C. and J . P . A s p in a ll,  fo r  th e  p la in 
t if fs ,  were d irected  to  confine them selves to 
th e  question  o f  w h e th e r the exception in  the  
B il ls  o f Sale A c t  d id  n o t app ly  on ly  to  tra n s 
fe rs  o f sh ips a lready reg is te re d  under the  
M erch a n t S h ip p in g  A c t.— T h is  is n o t a “  sh ip  ”  
w ith in  the  m eaning o f th e  M e rch a n t S h ip p in g  A c t. 
She was never in tended to  be owned b y  a B r it is h  
sub ject. D udgeon  o n ly  trea ted  he r as h is own in  
th e  capacity  o f bu ild e r, and th e  o n ly  in te re s t he 
p a rte d  w ith  was the  b u ild e r ’s lie n  upon  her. The 
S u ltan  o f T u rk e y  was th e  rea l owner. She was 
c le a rly  a “  sh ip  ”  w ith in  th e  exception in  th e  B il ls  
o f Sale A c t ,  the  w ords o f w h ich  are general.

C o c k b u iin , O.J.— I  am  o f op in ion  th a t in  th is  
case th e  ju d g m e n t o f th e  co u rt be low  shou ld  be 
a ffirm ed.

I t  is  c lear th a t th e  Messrs. Dudgeon, and 
a fte r  th e  death  o f one o f them  and th e  
lunacy  o f th e  o ther, th e  executors and com m ittee  
in  lu n a cy  were indeb ted  to  the p la in t i f f ’s bank in  
a v e ry  la rge  sum. The  bank desired to  have 
se cu rity , and in  consequence th is  agreem ent o f 
th e  2 l8 t  M ay  1875, and th e  b i l l  o f sale o f th e  
sh ip , also dated th e  21st M ay  1875, and th e  
agreem ent o f th e  24 th  June  1876, between th e  
D udgeons and th e  B a n k in g  Com pany were entered 
in to . T he  f ir s t  question  is  as to  the  e ffect o f 
the  fo u r th  and f i f th  a rtic le s  o f the  ag reem ent of 
th e  2 4 th  Ju n e  1876. N o w  i t  is q u ite  c lear th a t  
i t  was in tended  by th e  fo u rth  and f i f th  a rtic les  
to  tran s fe r by w ay o f sale th e  D udgeons’ p ro 
p e rty  in , f i r s t  the m ach ine ry  and fix tu re s  then  
on th e  Sun I r o n  W o rk s  and S h ip  Y a rd  re 
spective ly , and n ex t in  the  loose too ls  and 
im p lem en ts  in  th e  Sun E n g in e  W o rks . T h is  
agreem ent h a v in g  been en tered  in to , a c re d ito r 
o f th e  Dudgeons, named W ilc o x , sends in  an 
execu tion  under a f i .  fa .  aga ins t the  goods o f 
th e  la te  f irm , and a s h e riff ’s officer to o k  posses
sion o f the  a rtic les  com prised under a rtic le  4. 
T h a t be ing  the s ta te  o f th in g s , th e  p la in tiffs , 
u n d e r the  a u th o r ity  o f th e  agreem ent, entered 
upon th e  prem ises, and. w ith  th e  assent o f 
th e  vendors  o r some o f them , d id  a ll th a t 
th e y  cou ld  tow ards ta k in g  possession. They d id  
w h a t w ou ld  c e rta in ly , independen tly  o f th e  ques
t io n  o f the execution, am oun t to  a ta k in g  posses
sion su ffic ien t to  satisfy the  S ta tu te  o f F rauds.

T he  question  then  presents its e lf w he ther the 
possession o f these goods b y  the  sh e riff was 
su ffic ie n t to  p re ve n t th e  possession be ing taken  
by the vendees. I  th in k  i t  was not. I t  is , I  th in k , 
a fa lla cy  to  say th a t goods are in  th e  possession 
o f th e  she riff. T hey are  in  th e  custody o f the 
law , and o f the  s h e riff ’s o fficer as rep re se n ting  the 
law . T h a t is possession undou b te d ly  as aga inst a 
w ro n g  doer who m ig h t seek to  d ive s t the  s h e riff ’s 
o ffice r of any p o rtio n  o f the  goods se ized ; b u t  1 
th in k  i t  is  custody o n ly  so fa r  as the  rea l ow ner 
o f th e  goods is concerned. U n t i l  the  goods are 
sold under the  a u th o r ity  of the  law  th e y  are in  the 
possession v ir tu a lly  o f  the  ow ner, a t a ll events as 
respects everyone except the  execu tion  c re d ito r

o r  th e  o ffice r o f th e  la w  w ho ho lds th e  goods 
u nder th e  f i .  fa .  I t  m u s t be rem em bered th a t  
sect. 17 o f  th e  S ta tu te  o f F rauds  p rovides especi
a lly  fo r  th e  p ro te c tio n , n o t o f sellers, b u t o f 
buyers. T h a t section requ ires th a t  there  sha ll be 
an ac tua l rece ip t o f th e  whole o r  p a rt o f the goods 
before the  se lle r is  e n tit le d  to  say to  th e  
buyer, “ Y o u  have b o u g h t goods o f m e ; com 
p le te  y o u r  co n tra c t.”  I f  th e  buye r does any
th in g  w h ich  v ir tu a l ly  am ounts to  a rece ip t 
o f the  goods, I  am  of op in ion  th a t he is w ith in  th e  
p ro te c tio n  o f the  S ta tu te  o f F rauds , and i f  th e  
b u y e r goe3 to  th e  spot w here the  goods are, and 
w ith  th e  assent o f  th e  se lle r takes possession 
e ith e r a c tu a lly  o r  c o n s tru c tiv e ly  o f th e  goods, i t  
am ounts to  a rece ip t o f the  goods.

B u t  we are also o f op in io n  th a t th e  agree
m en t to  se ll under the 4 th  a rt ic le  o f th e  
agreem ent, and th e  agreem ent to  se ll u n d e r 
the  5 th  a rtio le , th o u g h  th e y  re la te  to  d iffe re n t 
f ix tu re s  and m ach ine ry , m u s t be taken  as one 
e n tire  con tra c t. T he re fo re  th e  acceptance o f  
the  th in g  so ld  u n d e r th e  5 th  a rt ic le  w ou ld  
sa tis fy  th e  s ta tu te  o f F rauds  w ith  respect to  th e  
whole con trac t. B u t no d if f ic u lty  arises u n d e r  
th e  5 th  a rtic le . T he  d if f ic u lty  is as to  the  sale o f 
goods u n d e r the  4 th .

The  m a in  d if f ic u lty  how ever is  as to  th e  
assignm ent o f th e  Edhem . T h a t professes to  
be an assignm ent by w ay o f b i l l  o f sale ; b u t  
th e  b i l l  o f sale has n o t been reg is tered. T he re fo re  
i f  the  b i l l  o f sale comes w ith in  th e  B il ls  o f Sale 
A c t ,  th e  assignm ent w ou ld  be bad fo r  w an t o f 
re g is tra tio n . I  am  o f op in ion , however, th a t  th e  
exception in  th e  B il ls  o f Sale A c t  c le a rly  show® 
th a t  i t  was n o t in te n d e d  to  a pp ly  to  ships. N e x t 
comes th e  question w h o th e r the requ irem en ts  o f th e  
M erch a n t S h ip p in g  A c ts  are satisfied, o r w h e th e r 
th is  was a vessel w h ich  re q u ire d  re g is tra tio n  as 
a B r it is h  sh ip , and, i f  so, w hether, th e  vessel 
n o t be ing reg is te red , a b i l l  o f sale w h ich  p u rp o rts  
to  pass th e  p ro p e rty  in  an un reg is te red  vessel is  
v a lid . I  confess th a t I  had a t f ir s t  doubts  o f i ts  
v a lid ity ,  because the  S h ip p in g  A c t expressly  re 
qu ires th a t  a B r it is h  sh ip  sha ll be reg is te red , a n d  
then  goes on to  deal w ith  the  mode o f passing p ro 
p e rty  in  a B r it is h  sh ip  b y  sale, p ro v id in g  in  e ffect 
th a t  before you  can pass th e  p ro o e rty  in  a B r it is h  
sh ip  you  m u s t necessarily  reg is te r he r in  o rd e r to  
b r in g  h e r w ith in  the opera tion  o f sect. 57, w h ic h  
requ ires  th a t  a tra n s fe r should be reg is te red . B u t  
I  do n o t th in k  ou r decis ion should depend upon 
th a t. I  do n o t th in k  th is  was a B r it is h  sh ip  w ith in  
the  con tem p la tion  o f th e  A c t. She was b u ilt ,  i t  i® 
tru e , by a B r it is h  ow ner, and on lo o k in g  a t th e  
con tra c t between th e  B r it is h  ow ner and the fo re ig n  
purchaser fo r  the  m an u fa c tu re  and tra n s fe r  o f  the  
vessel i t  appears to  me th a t th e  p ro p e rty  in  th e  
sh ip  was n o t to  pass from  the b u ild e r to  the p u r 
chaser u n t i l  she was a c tu a lly  de live red  a t  the  spot 
w here the  d e live ry  was to  take  place. T he re fo re  
in  a sense, she was a B r it is h  ship, be ing  the p ro 
p e rty  o f a B r it is h  ow ner u n t i l  d e liv e ry ; bu t in  m y  
o p in io n  she was n o t a B r it is h  sh ip  w ith in  th e  con
te m p la tio n  o f the  s ta tu te . T he  s ta tu te  was in 
tended to  a p p ly  to  ships p e rm anen tly  the p ro p e rty  
o f a B r it is h  owner. T h a t was n o t the  case w ith  
th is  sh ip , fo r as scon as she crossed the  sea she 
was in tended  to  be tra n s fe rre d  to  a fo re ig n  ow ner,
■ ind  fro m  th a t  hou r wus never in te n de d  to  be a 
B r it is h  sh ip . I  there fore  do nob th in k  she is  w ith in  
the  A c t  w h ich  re fe rs to  B r i t i t h  sh ips.
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I  the re fo re  concu r w ith  th e  re s t o f the  c o u rt in  
th in k in g  th a t  th e  ju d g m e n t of P o llock , B . waB 
r ig h t ,  and  m u s t be a ffirm ed.

B kamwell, L .J .— I  am of the same opinion.
T he  f ir s t  question  a rgued before us was w hether 

th e  p ro p e rty  in  th e  a rtic le s  com prised  in  clause 4, 
passed b y  v ir tu e  o f th e  con tra c t, and b y  v ir tu e  o f 
th a t  w h ic h  to o k  place when th e  agents o f the 
b a n k  w ent dow n to  take  possession, because no 
d o u b t the re  was some s o rt o f a ta k in g  possession, 
and  th e  p la in tif fs  w ere e n tit le d  to  add i t  to  the 
agreem ent. I  am o f op in ion  th a t  the  p ro p e rty  
d id  pass, fo r  th e  reason th a t I  have sta ted  before 
in  the course o f th e  a rg um en t, th a t  th is  was one 
co n tra c t. I t  was a co n tra c t b y  w h ich  in  effect 
th e  p la in t if fs ,  th e  bank, became purchasers o f a 
g o in g  concern expressly so found , and (hey were 
to  take  e v e ry th in g  th a t co n s titu te d  a p a rt o f th a t 
g o in g  concern, an d  unless th e y  g o t one p a rt, there  
was no reason fo r  say ing  th a t  th e y  w ou ld  have 
ta k e n  th e  o th e r p a rt, and, a lth o u g h  i t  is  a ru le  
th a t  w here som e th ing  rem ains to  be done under 
th e  co n tra c t the  p ro p e rty  does n o t pass, th a t ru le  
is  a d m itte d  to  ex is t o n ly  w here th e re  is  n o th in g  
to  show a c o n tra ry  in te n tio n . N o w  I  am  o f 
o p in io n  here th a t b o th  these pa rties  in tended  
th a t  th e  p ro p e rty  shou ld  pass, o r, a t a ll events, 
th a t  a l l  th e  a rtic les  com prised  in  clause 4 
sh o u ld  pass, a lth o u g h  i t  was necessary to  
ta k e  some steps to  asce rta in  th e  precise 
a m o u n t w h ich  was to  be paid. T h a t be ing 
so, th e  M essrs. Dudgeon, the  executors, and 
th e  com m ittees, h a v in g  agreed th a t  th e  p la in t if f  
shou ld  ta ke  and have possession, and as they 
d id  take  and  have possession, I  cannot b u t agree 
th a t  the p ro p e rty  d id  pass ; and I  am  c le a rly  o f 
o p in io n  th a t  the  p ro p e rty  m en tioned  in  clause 4 
d id  pass.

T he n  th e  question  arises also w h e th e r the re  
was a good co n tra c t u n d e r th e  S ta tu te  o f 
F ra u d s . I  w il l  n o t deal w ith  the  p o in t w h ich  
was p u t b y  m y L o rd  except to  say th a t  i t  was im 
possib le to  suppose th a t  an execu tion  deb to r 
canno t m ake an e ffec tua l sale o f his goods to  a 
pu rchaser because th e y  are in  th e  possession o f the  
s h e riff. I f  he can m ake an e ffec tua l sale, and i f  
the re  can be— n o t a d e liv e ry  in  one sense— b u t 
an  actua l acceptance o f  the  goods w ith in  the 
S ta tu te  o f F rauds, i t  c e rta in ly  took  place here. 
B u t  I  am also o f op in ion  th a t the  d e live ry  and 
acceptance o f  the  goods com prised in  a rt ic le  4 o f 
th e  con trac t, and th e pa ym e n t o f thesum  m entioned 
in  clause 5 was a su ffic ien t acceptance o f  pa rt and 
p a r t  paym en t to  sa tis fy  th e  S ta tu te  o f F rauds. 
S co tlv . The Easte rn  Counties R a ilw a y  C om pany  (12 
M . &  W . 33} is in  p o in t. The  m a rg in a l note is 
“  w here an o rde r ¡b g ive n  fo r  goods, some o f w h ich  
w ere ready a t th e  tim e  o f  the  con trac t, and th e  
goods are to  be m anu fac tu red  acco rd ing  to order, 
and  th e  goods w h ich  are ready made are a fte rw ards 
de live red  and pa id  fo r  th e  acceptance o f them  is a 
p a rt acceptance o f the  w ho le  to  s a tis fy  the 
p ro v is ion s  o f th e  S ta tu te  o f F ra u d s  (29 Oar. 2, c. 
3), s. 17, and the  9 Geo. 4, c. 14, s. 7, as the  whole 
fo rm s  one e n tire  co n tra c t.”  T o  m y m in d  th a t is 
in  p o in t in  th is  case, because here is  one co n tra c t 
•comprised in  one docum ent ca lled an agreem ent. 
W e  have no reason to  suppose th a t the pa rties  
w o u ld  have en tered  in to  a p a rt o f the  co n tra c t 
unless th e y  had entered in to  th e  w hole  o f i t .  I  
am  o f o p in io n  also on th a t g ro u n d  th a t the  S ta tu te
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o f F ra u d s  does n o t p re ve n t th e  p la in t i f f ’s r ig h t  to 
recover.

A s  to  th e  sh ip  Edhem , I  am  o f o p in io n  th a t 
the  p ro p e rty  in  an un re g is te red  sh ip  m ay, and 
indeed  m ust, pass o therw ise  than  b y  th e  b il l  ot 
sale re q u ire d  b y  th e  s ta tu te . B y  th e  w ords o f the 
S h ip p in g  A c t  i t  a lm ost necessarily  m u s t be so. 
N o w  the  17 &  18 Y ic t .  c. 104, s. 19, says, “  E ve ry  
B r i t is h  sh ip  m u s t be reg is te red  in  m anner here in
be fore  m en tioned ,”  w ith  an exception th a t does not 
a ffec t th is  case. I f  i t  s topped there , re g is tra tio n  
w ou ld  appear to  be o b lig a to ry  upon  the  ow ner of 
every B r it is h  sh ip . T here  is no pena lty  imposed 
fo r  n o t re g is te r in g , b u t th e  s ta tu te  says, “  no ship 
hereby re q u ire d  to  be reg is te red  sha ll, unless 
reg is te red , be recognised as a B r it is h  sh ip , and no 
o ffice r o f C ustom s sha ll g ra n t a clearance, “ and so 
on. So th a t th e  consequence o f n o n -re g is tra tio n  
is  th a t  you  do n o t g e t the  benefit o f y o u r  B r it is h  
ow nersh ip . N o w w h a t fo llo w s  P The s ta tu te  does 
n o t say “  no sh ip  o r  share th e re in  sha ll be tran s 
fe rre d  except b y  b i l l  o f  sale,”  b u t, “  a reg is te red  
sh ip , o r any share th e re in , when disposed o f to  
persons q u a lifie d  to  be owners o f B r it is h  sh ip 3 
sh a ll be tra n s fe rre d  by b i l l  o f sale.”  T h a t is on ly  
app licab le  w here the  sh ip  is a reg is te red  sh ip . This 
sh ip  was no t, and i f  the re  was some o b lig a tio n  to 
re g is te r, w h ich  I  th in k  the re  was c lea rly  n o t, the 
s ta tu te  does n o t say th a t, because th a t  ob lig a tio n  
has no t been observed, th e  sh ip  m ay n o t be 
assigned. M oreove r i t  shou ld  be rem em bered 
th a t  the  w hole o f th is  is one piece o f  leg is la tion . 
I t  proceeds to  say, “  every b i l l  o f sale fo r  the transfe r 
o f any reg is te red  sh ip  o r o f any share th e re in , when 
d u ly  executed sha ll be produced to  the  re g is tra r  of 
th e  p o rt a t w h ich  th e  sh ip  is reg is te red , together 
w ith  the d e c la ra tion  he re inbe fo re  re q u ire d  to be 
made by a transferee, and th e  re g is tra r  shal- 
thereupon en te r in  the  re g is te r book th e  name 
o f th e  transferee as ow ner o f  th e  sh ip  o r share 
com prised  in  such b i l l  o f sale and sha ll indorse the 
fa c t o f such e n try  h a v in g  been m a d e ;”  and 30 
on, and  a ll b ills  o f sale o f  any sh ip  o r  shares in  a 
sh ip  sha ll be en tered  in  th e  re g is tra r ’s book m 
the  o rd e r o f th e ir  p ro d u c tio n  to  the  reg is tra r- 
I  ra th e r  th in k  th a t  th e  consequence o f n o t do ing  
th a t is th a t a subsequent tra n s fe ro r  o r in cu in - 
b rauce r takes precedence; th a t is , whosoever ge"9 
f ir s t  on th e  re g is te r takes precedence. Therefore  
I  am  of o p in io n  here th a t the  D udgeons were no 
bound to  re g is te r, and fu rth e r, i f  th e y  were boun 
to  reg is te r, the re  is  no p ro h ib it io n  of an assignm en 
o therw ise  th a n  by b i l l  o f sale, because th a t 1 3  

o n ly  app licab le  to  reg is te red  ships, and the re  a- 
no p ro h ib it io n  o r ass ignm en t o f unreg iste re  
ships. F a r th e r , and in  a d d itio n  to  th a t, I 1?1 , 
Ju s tice  C o tton  po in ted  o u t th a t u n d e r the  tb ir  
section o f th e  25 &  26 V ie t .  c. 63, i t  is c lear t  a 
th e  p la in t if fs  w ou ld  be e n tit le d  to  an equ ita  
in te re s t in  th is  sh ip  w ith o u t re g is tra tio n , 
m ig h t  be tra n s fe rre d  to  them  o therw ise th a n  /  
s ta tu to ry  b i l l  o f sale u n d e r th e  sections I  
re fe rre d  to  w ith o u t r e g is t ra t io n ; so m uch fo r t  a 
po in t.

T he n  I  th in k  th a t the  la s t p o in t th a t w 
made was th is , th a t th is  was vo id  under 
B il ls  o f Sale A c t,  and we were asked 
read  th e  excep tion  in  th e  B i l ls  o f Sale A c t, 
th o u g h  the  w ords were “  tran s fe r o r ass'gnmen 
o f a sh ip  p u rs u a n t to  th e  M erch a n t Sb ipp 'pB  
A c t . ”  I  am  o f op in io n  th a t  we cannot so read  1 • 
E e a lly  i t  is  d if f ic u lt  to  g ive  a reason w hy
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cannot, except to  sav no reason has been g iven  
w h y  we shou ld . N o  d oub t th e  w ords used are 
som e th ing  lik e  th e  w ords used in  th e  M e rch a n t 
S h ip p in g  A c t ; b u t th e y  are genera l w ords, w h ich  
i t  Beems m us t be in tended  to  have some sweeping 
effect. I t  m ay be asked w h y  sales o f sh ips in  
genera l shou ld  n o t have been m entioned . The  
answ er to  i t  is  th is , th a t  th e  B il ls  of Sale A c t  (a 
m uch  lauded A c t,  and a v e ry  good one I  dare 
say, b u t  one w h ic h  I  g e n e ra lly  fin d  app lied  to  
th e  purpose o f m isch ie f ra th e r th a n  to  th e  p re 
v e n tio n  o f i t )  deals w ith  docum ents. Y o u  m ay 
m ake a ve rba l tra n s fe r  o f a n y th in g  w ith o u t be ing  
w ith in  th e  B il ls  o f Sale A c t ; there fore , the 
language in  the  s ta tu te  is  p ro p e rly  l im ite d  to  th e  
caBe o f a docum ent such as is described b y  the 
w ords in  th e  B il ls o f  Sale A c t,a n d  ce rta in ly  i t  w ou ld  
be a m ost am us ing  cons tru c tio n  i f  M r. W i t t  was 
r ig h t ,  because th e  M erch a n t S h ip p in g  A c t w h ich  
was in  force a t the  t im e  o f the  B il ls  of Sale A c t  is 
now  repealed, and there fore  the re  w ou ld  now  be 
no tra n s fe r  under th e  o ld  M e rch a n t S h ip p in g  A c t ;  
and consequently  th e  excep tion  neve r w ou ld  
app ly , and  every ass ignm ent o f a sh ip  m u s t 
be reg is te red  under th e  B il ls  o f Sale A c t. 
T h a t is an im p o ss ib ility . Then M r. W i t t  says : 
" B u t  you have subsequent p rov is ion s  in  the  
M e rch a n t S h ip p in g  A c t  w h ich  renew  th e  o ld  la w .”  
U n less we cou ld  ho ld  c le a rly  th a t  the  person w ho  
d rew  th e  B il ls  o f Sale A c t  had a p ro p h e tic  v ie w  o f 
i t ,  and was p ro v id in g  fo r w ha t was com ing , we cou ld  
n o t construe  them  in  th a t  way. I  am  o f  o p in io n  
th a t  th a t co n ten tio n  fa ils . I  have dea lt w ith  the  
fo u r questions raised b y  M r. B u t t  and M r. W i t t ; 
and I  am  o f o p in io n  th a t  they  o u g h t to  be 
answered u n fa vo u ra b ly  to  the  defendants, and 
th a t  th is  ju d g m e n t should be a ffirm ed.

B kett, L .J  — I d th is  case ju d g m e n t has passed 
fo r  th e  p la in t if f  on th e  in te rp le a d e r issue. The 
question  is , w he the r th e  p ro p e rty  was in  th e  
b a n k  as aga ins t th e  execu tion  c re d ito r , and the  
p ro p e rty , w itn  th e  fix tu re s  and  the  Edhem , is  said 
1 0  have passed to  th e  b ank  by  v ir tu e  o f and under 
a con trac t.

T he  f ir s t  question  raised is, w h e th e r the re  
is  a con tra c t w h ich  can be re lie d  upon  b y  th e  
p la in tif fs  in  th is  case between th e m  and the  
D udgeons ; th a t depends upon w he the r th e re  is a 
su ffic ien t c o n tra c t w ith in  th e  S ta tu te  o f F rauds , 
th a t  is , one w h ich  can be looked a t n o tw ith 
s ta n d ing  th e  requ irem en ts  o f the  S ta tu te  o f 
F ra u d s . T he  co n tra c t is  in  w r it in g ,  b u t i t  
is  n o t s ig n e d ; there fo re , so fa r, i t  has 
n o t com plied  w ith  th e  S ta tu te  o f F rauds. 
T hen  th e  question  comes to  be w h e th e r the re  
is  som eth ing  w h ich  w o u ld  a llo w  us to  look 
a t  th e  co n tra c t n o tw ith s ta n d in g  i t  is n o t signed. 
N o w  th e  f ir s t  th in g  w h ich  we m u s t decide in  o rder 
to  d e te rm ine  th a t  p o in t is  w h e th e r th e  co n tra c t 
w ith  reg a rd  to  sects. 4 and 5 is one o r  several. I  
am  in c lin e d  to  th in k  m yse lf, fo r  th e  reasons th a t 
have been g iven  by B ra m w e ll, L .J ., th a t  th e  con
tra c t Sb one ; the  co n tra c t is  on one paper. I t  is 
described as one c o n tra c t ; b u t th e  rea l te s t w here 
th e  co n tra c t is  on one paper seems to  m e to  be, 
w h e th e r the  cons ide ra tion , o r th e  cause of m a k in g  
th e  co n tra c t is  one o r  is  d iv is ib le ; I  th in k ,  inas
m uch  as i t  was taken  to  as a g o in g  concern, i t  cou ld  
n o t be th a t th e  rea l substance o f th e  w hole  o f the 
ag reem ent was d iv is ib le , b u t  th a t i t  was one, and 
i f  i t  was one, th e n  i t  seems to  fo llo w  th a t  th e  
S ta tu te  of F ra u d s  is  sa tisfied  b y  reason b o th  o f the

paym en t and  o f th e  d e liv e ry  o f th e  too ls  under 
clause 5. B u t  suppos ing  th e y  are  separate con
trac ts , and we are to  lo o k  to  pa rag raph  4 as con
ta in in g  a separate co n tra c t, then  I  e n t ire ly  agree 
w ith  m y  L o rd  C h ie f Ju s tice  th a t, even ta k in g  th a t  
to  be so, th e re  was a su ffic ien t ac tua l ta k in g  o f 
possession b y  th e  bank here to  enable us to  
lo o k  a t th e  co n tra c t in  com pliance w ith  th e  
S ta tu te  o f F ra u d s . I f  th a t be ta ke n  to  be 
th e  c o n tra c t w ith  reg a rd  to  parag raph  4 on ly , th e  
ve n d o r gave a u th o r ity  to  th e  vendee to  go dow n and 
take  possession o f a ll th a t  he cou ld  g ive  h im , and 
th a t  is  th e  same to  m y  m in d  as i f  the  vendor had 
gone dow n w ith  the  vendee. T hen  the  vendee goes 
dow n and finds th e re  c e rta in  servan ts  o f the  
vendor ; he takes those servants in to  h is  oyvn pay 
(he h im s e lf be ing  ac tu a lly  p resen t o r  h is  agent), 
and te lls  them  to  ho ld  th e  goods fo r  hun , th a t 
be ing  done w ith  th e  consent o f th e  vendor, and 
th e  servants do accept th a t em p loym en t, and 
rem a in  a t th e  place. There fore  i t  seems to  m e 
th a t  i t  is  th e  same th in g  as i f  th e  vendor and 
vendee had gone dow n to g e th e r, and, b o th  b e in g  
the re , the  vendor had  said to  th e  vendee, “  N o w  
take  these goods, th e y  are you rs ,”  and th e  vendee 
had said, “  Y e ry  w e ll, I  w i l l  take  them , th e y  are 
m ine .”  T he  o n ly  o b je c tio n  to  th a t  is, th a t  i t  is  
said th e  s h e riff is  in  possession, and the re fo re  th is  
ve n d o r cou ld  n o t g ive  possession to  th is  vendee, 
and th e  vendee cou ld  n o t take  possession. N o w  
fo r  th e  purpose  o f s a tis fy in g  the  S ta tu te  o f 
F rauds, i t  seems to  m e th a t th e  presence o f  th e  
she riff, and his h o ld in g  th e  custody o f th e  goods, 
does no t p re ve n t i t  f ro m  be ing , as between th e  
vendor and th e  vendee, a s u ffic ie n t ac tua l ta k in g  
possession by th e  vendee so as to  b in d  th e  co n tra c t 
u n d e r th e  S ta tu te  o f  F rauds. T h a t is  a ll we need 
de te rm ine  upon th a t p o in t. I n  e ith e r case i t  seems 
to  me th a t we are e n tit le d  to  lo o k  a t th e  c o n tra c t 
n o tw ith s ta n d in g  th e  S ta tu te  o f F rauds . N o w  i f  
we lo o k  a t th e  con trac t, then  comes the  question 
w h e th e r th e  co n tra c t does pass th e  p ro p e rty  in  
those fix tu re s . I  mean those f ix tu re s  w h ic h  are 
in  pa rag raph  4. I  am in c lin e d  to  th in k  th a t th a t  
p a rag raph  4 d id  o f i ts e lf  pass th e  p ro p e rty . I t  
ce rta in ly  id e n tifie s  th e  specific goods ; th e  goods 
them selves are in  existence, and i t  id e n tifie s  th e m , 
and I  am  in c lin e d  to  th in k  the re  is  n o th in g  m ore  
necessary to  pass the  p ro p e rty . I f  som eth ing  m ore  
was req u ire d  to  be done, th e n  I  th in k  th a t  t ra n s 
action w h ich  took  place w ith  th e  consent o f  th e  
vendor and th e  vendee (w h ich w a s  an a p p ro p r ia tio n  
o f th in g s  and a dec la ra tion  fro m  one to  the  o ther, 
“ Y o u  take  those th in g s  as b e lo n g ing  to  you ,”  
and the  agreem ent o f th e  o the r, “  I  do  ta k e  
those th in g s  as b e lo n g ing  to  m e ” ) was s u ff i
c ie n t to  pass the  p ro p e r ty ; th e re fo re  in  e ith e r  
v ie w  th e  p ro p e rty  in  those f ix tu re s  passed to  th e  
bank.

N o w  w ith  reg a rd  to  th e  sh ip , I  t h in k  th e re  
are tw o  reasons w h y  one m ay h o ld  th a t  th e  p ro 
p e rty  in  th e  sh ip  passed also. I  t re a t th e  agree
m e n t of th e  2nd M ay  1875 as in te n d in g  to  pass 
the  p ro p e rty  in  th e  sh ip . I f  so, w h a t was th e  
sh ip ?  T he  sh ip  a t th e  t im e  was f in is h e d ; she 
was a sh ip  ; th a t is  now  a d m itte d . She belonged 
so le ly  to  B r it is h  owners, b u t she neve r was 
in tended  to  be re g is te re d  as a B r i t is h  sh ip , and 
fo r  th a t reason I  shou ld  agree w ith  m y  L o rd  
C h ie f Ju s tice  th a t n o t be ing  reg is te re d  yo u  m ig h t 
fa ir ly  say th a t  i t  was n o t a sh ip  w h ich  was ever in 
tended to  be b ro u g h t w ith in  th e  M erch a n t S h ip -
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p in g  A c t  a t a ll. B a t  suppos ing  th a t  bo n o t 
su ffic ie n t, as a fa c t sho was n o t reg is te red , and  i t  
seems to  me th a t  th e  o n ly  tran s fe r w h ich  is  fo r
b idden  w ith o u t re g is tra tio n  b y  th e  M e rch a n t 
S h ip p in g  A c t  is a tra n s fe r o f  a reg is te red  ship. 
I f  i t  were n o t fo r  th a t  s ta tu te  no re g is tra tio n  o f 
th e  tra n s fe r  w o u ld  be necessary, and th e  o n ly  
tra n s a c tio n  w h ich  w o u ld  o th e rw ise  be good, b u t 
■which is fo rb idden  to  be good b y  th e  M erch a n t 
S h ip p in g  A c t,  sect. 55, is  th e  tra n s fe r  o f a 
reg is te red  sh ip . There fore  i t  seems to  me th a t in  
e ith e r  v iew  th is  transac tion  was n o t m ade vo id  or 
in s u ffic ie n t b y  reason o f th e  M e rch a n t S h ip p in g  
A c t.  T hen  i t  is said th a t, i f  so, i t  is n o t ava ilab le  
b y  reason o f th e  B il ls  o f Sale A c t ,  and i f  th e  B il ls  
o f Sale A c t  bad been con te rm inous  w ith  the 
M e rc h a n t S h ip p in g  A c t,  so th a t  you  cou ld  have 
sa id  th a t every  sh ip  w h ich  is no t to  be dea lt w ith  
u n d e r th e  one A c t  m u s t be dea lt w ith  u nder the  
o th e r, th e n  th e  sh ip  w ou ld  go u n d e r the  B il ls  of 
Sa le  A c t .  B u t  the B il ls  o f Sale A c t  is  n o t 
con te rm inous w ith  th e  M erch a n t S h ip p in g  A c t. 
T h e  B il ls  o f Sale A c t  excepts a l l  sh ips ; th a t  is 
w h e th e r B r it is h  sh ips o r fo re ig n  ships, o r w he the r 
reg is te re d  Bhips o r  n o t reg is te re d  ships. T he re 
fo re , a lth o u g h  the  sh ip  is no t reg is te red , and 
a lth o u g h  the  tra n s fe r  is  n o t w ith in  th e  M erch a n t 
S h ip p in g  A c t,  y e t i t  is a sh ip , aud is  excepted 
fro m  the B il ls  o f  Sale A c t. There fore  a sh ip  
u n re g is te red  is a th in g  the  tra n s fe r  o f  w h ich  is 
n o t dea lt w ith  e ith e r by the  M erch a n t S h ip p in g  
A c t  o r  the  B il ls  o f  Sale A c t ,  and goes accord ing  
to  th e  com m on law , and  th e  tran s fe r is  good, 
a lth o u g h  th e re  has been no re g is tra t io n  a t a ll.

I  th in k  on e ve ry  p o in t o f v iew  th e  appeal m us t 
fa il,  and the  ju d g m e n t o f  th e  c o u rt below m us t 
be a ffirm ed.

C o tto n , L .J .— I  am  o f  o p in io n  th a t  th e  appeal 
m u s t fa il.  I  w i l l  f ir s t  deal w ith  th e  sh ip , because 
the re  are considera tions a ffec ting  th e  o th e r p o in ts  
w h ich  do n o t a ffec t th e  sh ip .

T he  f ir s t  question  is  th is , w h e th e r, p u t t in g  
aside th e  B il ls  o f Sale A c t ,  th e  bank had a 
good arid v a lid  t i t le  to  th e  sh ip . T he  in s t ru 
m e n t u n d e r w h ich  th e y  c la im  is th e  in s t ru 
m e n t o f  th e  2 4 th  M ay  1875, and th a t, a fte r 
re c it in g  ( in  m y  op in ion  in c o rre c tly )  w h a t are 
supposed to  be th e  in te re s ts  o f th e  Dudgeons, 
says th is , “  The  said John  D udgeon hereby 
charges, &c., & c.”  (read ing  dow n  to  w ords “  as 
th e y  m ay re q u ire .” ) N o w  in  a C o u rt o f E q u ity  
th a t  w ou ld  be a good co n tra c t n o t tra n s fe rr in g  
th e  p ro p e rty  o f  th e  sh ip , b u t g iv in g  the p la in t if fs  
a r ig h t  in  e q u ity  to  say th a t  w ha tever in te re s t the  
f irm  o f D udgeons had in  th e  sh ip  shou ld  be 
tra n s fe rre d  to  them  as a se cu rity  fo r  th e ir  debt. 
N o w  I  do n o t go in to  th e  question  w h ich  has 
been dea lt w ith  as to  w he the r th is  is a sh ip  w h ich , 
u n d e r th e  A c t  o f 1854, o u g h t to  have been 
tra n s fe rre d  b y  a d u ly  reg is te red  b i l l  o f sale ; b u t  in  
th e  A c t  o f 1862 the re  is an express p rov iso  to  
m eet the question  w h ich  had a risen  u n d e r the  
A c t  o f 1854, g iv in g  a sh ipow ner in  e q u ity  a r ig h t  
to  tra n s fe r  h is in te re s t in  i t .  I t  is th is , “  W ith o u t 
p re ju d ice  to  th e  p rov is ions con ta ined  in  th e  said 
A c t  re la t in g  to  the  exclus ion o f u n q u a lifie d  persons 
fro m  the  ow ne rsh ip  o f B r it is h  ships, equ ities  
m ay be enforced aga ins t ow ners and m ortgagees 
Cf sh ips in  respect o f  th e ir  in te re s t th e re in  in  the 
Same m anner as equ ities  m ay he enforced aga inst 
th e m  in  respect o f any o th e r personal p ro p e rty .”

So th a t, in d e p en d e n tly  o f  th e  o th e r question  we 
have been d iscuss ing , in  w h ich  I  fu l ly  agree w ith  
th e  re s t o f th e  c o u rt here, th is  case is  expressly 
m et by th a t  section. T he re  was an equ itab le  
in te re s t in  th e  sh ip , g ra n te d  b y  co n tra c t to  the 
U n io n  B a n k  b y  Messrs. D udgeon , and th a t, as
su m ing  th is  was a B r it is h  sh ip , w o u ld  have been 
e ffec tua l, independen tly  o f th e  B il ls  o f  Sale A c t, 
to  g ive  them  a t i t le  to  th e  sh ip  a t the  tim e  when 
th e  execu tion  o f th e  13 th  Sept, was issued. Then 
th e  question  arises s t i l l ,  does the  B il ls  o f Sale A c t 
m ake th a t  in te re s t o f no e ffec t as aga ins t the 
execu tion  c re d ito r?  I t  w o u ld  be a b i l l  o f sale 
w ith in  th e  A c t ,  unless i t  is  cu red  by a p rov iso  or 
an exception conta ined in  th e  in te rp re ta tio n  
clause, b u t o n ly  in  th is  w a y : a lth o ug h  the  B ills  
o f Sale A c t  deals w ith  b ills  o f sale, assign
m ents , and tran s fe rs  (and th a t is  he ld  to 
exclude th a t w h ic h  is no t an assignm ent 
in  law ) th e  con tra c t is nevertheless an effec
tu a l con tra c t in  e q u ity , g iv in g  th e  person 
a r ig h t  to  th e  th in g  in  specie. T hen  we have 
th is  exception, “ th is  A c t  is  n o t to  in c lu d e  the 
fo llo w in g  docum ents, th a t  is  to  say, trans fe rs  o r 
ass ignm ents o f an y  sh ip  o r  vessel o r  an y  share 
thereo f.”  Does th is  docum en t come w ith in  th a t 
excep tion?  I  am  o f o p in io n  th a t i t  does. W h a t is 
contended is  th is , th a t we m u s t read i t  in  th is  
way, “  transfe rs  o r  ass ignm ents o f any sh ip  or 
vessel d u ly  reg is te red  under th e  A c ts  re la tin g  to 
re g is tra tio n  o f B r it is h  sh ips.”  B u t the re  are no 
such w ords to  be found . I t  is tru e  th a t a t the 
t im e  th is  B il ls  o f  Sale A c t  was passed th e  words 
w ere “  tran s fe rs  b y  reg is te red  b ills  o f sale,”  b u t 
now  th e y  are “  tran s fe rs  a ffe c tin g  B r i t is h  ships 
are e ffec tua l.”  T he  A c t  is n o t to  in c lu d e  “  tran s 
fers o r  ass ignm ents of any sh ip  o r  vessel o r  any 
share the reo f.”  T h e y  are n o t inc lu d e d  in  the 
A c t.  I n  th a t  excep tion  you  m u s t ex tend  the 
w o rd  “ a s s ig n m e n t”  to  th a t  w h ich  does no t p u r
p o rt to  be a tran s fe r o f th e  lega l estate, b u t w hich 
is  one in  e q u ity , so as to  g ive  the  m ortgagee a 
r ig h t  to  have a tran s fe r, and i t  is in  no way 
lim ite d  so as to  exclude a n y th in g  w h ich  you  m ay 
c a ll a tra n s fe r o r ass ignm en t o f any B r it is h  vessel. 
M y  op in io n , there fo re , is  th a t  i t  is  n e t w ith in  the 
B il ls  o f Sale A c t ,  and the  tra n s fe r  is e ffectua l, so as 
to  g ive  the  bank a t i t le  aga inst Lenan ton .

N o w  we come to  the  o th e r th in g s  w h ich  have 
been c la im ed, and I  confess I  have a great 
d if f ic u lty  in  seeing w h a t th e  question  on the 
a rg u m e n t before  us was, except w ith  rega rd  to 
th e  sh ip , because the  in te rp le a d e r o rd e r is to  
“  ascerta in w h a t was th e  t i t le  to  a ll th e  b u ild ings , 
m ach ine ry , and o th e r f ix tu re s  erected on th e  said 
prem ises, the  p a rtic u la rs  w hereo f are specified in  
a schedule to  be de live red  to  th e  de fendan t.”  
T he  prem ises are those in c luded  in  c e rta in  leases 
w h ich  are also m en tioned  in  th e  co n tra c t o f the 
21st M ay, re la t in g  to  th e  s h ip -b u ild in g  and m anu
fa c tu r in g  prem ises, n o t in c lu d in g  th e  sh ip . T ha t 
docum en t charges in  th e  fu lle s t te rm s “  a ll 
b u ild in g s , m ach ine ry , and o th e r f ix tu re s  whatso
ever w h ich  have been, o r  w h ich  d u r in g  th e  con
tin u a nce  o f th is  s e c u rity  sh a ll be erected on or 
a ffixed  to  th e  said hered itam en ts  and prem ises or 
any o f  them .”  B u t  then  the re  was a subsequent 
agreem ent, th e  4 th  clause o f  w h ich  re fe rre d  to 
“  a ll m ach ine ry  an d  o th e r fix tu re s  now  in  o r  upon 
th e  Baid w o rks  o r  sh ip -ya rd  n o t charged, & c- 
(read ing  dow n to  th e  w ords) p rin c ip a l sum  and 
in te re s t.”  I  unders tood  the  con ten tion  o f M r.
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B u t t  to  be t h is : “  I  do n o t c la im  any fix tu re s  
w h ich  are e ffe c tu a lly  com prom ised w ith in  th e  
se cu rity  g ran ted  b y  the  equ itab le  m ortgagee  o t 
th e  leaseholds. I  do n o t c la im  w h a t was p u r 
chased and p a id  fo r  u n d e r th e  4 th  clause o f th a t  
co n tra c t, b u t the re  is som eth ing  else.”  N o w  the 
4 th  clause o f th e  m ortgage  in c luded  every b it  ot 
m ach ine ry  w h ich  was on th e  leasehold prem ises, 
fo r  th e  m ortgage  inc ludes “  a ll m ach ine ry  erected 
o r  to  be erected d u r in g  the continuance o f the 
s e c u r i t y C h a t te ls  w ou ld  n o t be e ffec tu a lly  passed, 
b u t  a n y th in g  on th e  prem ises m u s t e ith e r be in 
c lu d e d  w ith in  th e  m ortg a g e  o r n o t inc lu d e d  in  i t .  
T h e  m ortgage  covers, and e ffe c tu a lly  covers, a ll f ix 
tu re s  ; every th in g  else m ust be w ith in  th is  4 th  clause.
I  th in k  the  fa lla c y  o f the  w hole a rg u m e n t consists 
in  th is  : I t  was assumed th a t  the  va lue rs  under 
th is  4 th  clause were to  select w h a t shou ld  be found 
to  be purchased b y  the  bank. B u t  th a t, in  m y  
o p in io n , is  w rong . A  good deal o f th e  a rg u m e n t 
as to  the  p ro p e rty  passing  is a ttr ib u ta b le  to  th a t 
idea. B u t a ll th a t the  va luers  had to  do was to  
va lue  w h a t u n d e r th is  4 th  clause was to  be p u r 
chased and iden tifie d . T he y  w ere to  go upon the  
prem ises re fe rred  to , th e  iro n w o rks , and the  sn ip - 
y a rd  to  value e v e ry th in g , w h ich  was e ffectua lly  
covered by the  m ortgage. T h a t is  w ha t th e y  were 
to  do and i f  the  va lu e rs  have n o t va lued a ll th e y  
o u g h t to  have done, i t  is said th a t, in  consequence 
o f th e ir  m is take , the  A c t o f P a rlia m e n t does n o t 
a p p ly . U n d e r the  o rde r made by  L u sh , J . the re  
is  an express exclus ion from  th e  operation o f the  
in te rp le a d e r o rde r o f  a ll loose too ls , m ach ine ry , 
& c.. and goods a t th e  s h ip -b u ild in g  y a rd  a t M il l -  
w a ll, n o t inc luded  in  th e  secu rities  o f the  U n io n  
B a n k  o f London . N o w  i t  is  said th a t was on ly  
to  exc lude those loose cha tties , w h ic h  u n d e r clause 
5  o f th e  agreem ent were to  be pa id  fo r b y  th e  
2500Z. T h a t cannot be, because those loose cha tties 
were on th e  Sun I r o n  W o rk s  ; and,as I  understand  
i t ,  u n d e r an agreem ent approved by a C o u rt of 
C hancery  and in  lun a cy , a paym en t was to  be made 
b y  th e  U n io n  B a n k  fo r  th a t w h ich  was no t e ffec tu 
a lly  com prised in  th e  se cu rity , p u t t in g  o u t o t tne  
cues tió n  those cha tte ls  fo r  w h ich  25001 was to  be 
p a id  w h ich  are in  th e  Sun I r o n  W o rks , th a t th e  
ch a tte ls  in  the  s h ip -b u ild in g  y a rd  were to  be so 
b o u g h t. T he  learned  ju d g e  (the  pa rties  be ing  
be fore  h im ) excludes those fro m  th e  in te rp le a d e r 
o rd e r and I  ra th e r  th in k  th a t  th e  in te n tio n  was 
to  raise th is  con ten tion , th a t, a lth o u g h  these were 
f ix tu re s  w h ich  p r im a  fa d e  passed by the m o r t
gage, ye t th a t, as between la n d lo rd  and tenan t, 
th e y  w ou ld  no t pass e ffec tua lly  under th e  m o rt
gage, so as to  oust the  execution c re d ito r, i t  
teem s to  me th a t  the  o n ly  question  th a t  can arise 
is  as regards those th in g s  n o t expressly  com prised 
in  th e  m ortgage  w h ich  were n o t va lued by  the 
va lue rs . M y  op in io n  e n tire ly  agrees w ith  th a t ex
pressed by the  o the r m em bers o f th e  cou rt, uhat th e  
p ro p e rty  e ffe c tu a lly  passed b y  tbe  con trac t, a  here 
was no w r it te n  co n tra c t, bu t, assum ing  th a t 
th e  co n tra c t was one w h ich , n o tw ith s ta n d in g  
th e  S ta tu te  o f F rauds, was va lid , i t  was a 
co n tra c t th a t re la ted  to  c e rta in  specific th in g s , 
in c lu d in g  a ll th in g s  on th e  prem ises w h ich  were 
n o t e ffe c tu a lly  covered b y  th e  m ortg a g e  I t  
passed them  a ll. A l l  th a t was to  be done by the  
va lue rs  was to  p o in t them  ou t. T he y  were o n ly  
to  ascerta in th e  va lue o f those th in g s  w h ich  were 
n o t in c luded  in  th e  c o n tra c t ; th e y  w ere to  va lu e  
a ll th e  th in g s  th a t were n o t covered by tne

l s e c u rity  he ld  by  th e  b a n k ; and th e n , a f te r  th a t, 
so as to  obvia te  the question  u n d e r th e  S ta tu te  o t 
F rauds , a lth o u g h  th e  s h e riff was in  possession, the re  
was an in te re s t w h ich  th e  ow ner o f the  p ro p e r ty  
cou ld  sell. T he  pa rties  a c tin g  on b e h a lf o f the  
lu n a tic  do g ive  a u th o r ity  to  th e  b a n k  to  go dow n 
and ta ke  possession. The  bank, h a v in g  ta ke n  
possession u n d e r th e  a u th o r ity ,  exp ress ly  d irec ted  
to  th e  gatekeeper, th e y  te l l  h im :  “  N o w , yo u  
h o ld  these th in g s  fo r  us.”  I n  the  o th e r p a r t  o f th e  
case i t  was sa id  th a t was a m os t e ffec tua l a t to rn 
m en t. These pa rties  d id  h o ld  possession o t th e  
th in g s , sub jec t, i t  is  tru e , o n ly  to  th e  e x e cu tio n ; 
th e y  d id  h o ld  possession o f th a t  w h ich  was the  
sub ject o f the  sale, and there  was a re ce ip t b y  th e  
purchasers, so as to  p re ve n t a d if f ic u lty  a r is in g
u n d e r the S ta tu te  o f F rauds.

Judgm ent affirm ed.

S o lic ito rs  fo r  th e  p la in t if fs ,  L y n e  and H o l-

S o lic ito rs  fo r  th e  defendants, P r itc h a rd  and 
Sons.

S IT T IN G S  A T  L IN C O L N ’S IN N .
Reported by J. P. A s p in a e l  a n d  P. W. B a ik e s , Esqrs., 

Barristers-at-Law.

F rid a y , M a y , 31, 1878.

(B e fo re  J a m e s , B a g g a l ja y , and B r a m w e l l , L .J J .)
T h e  C a r n a r v o n  C a s t l e .

a p p e a l  f r o m  p r o b a t e , d iv o r c e , a n d  a d m ir a l t y
DIVISION (ADMIRALTY BUSINESS).

P ra c tic e — S ecu rity  fo r  costs o f  coun te r-c la im  —  
Severance o f  ac tion— S h ip  and  cargo.

Where the owners o f  a  sh ip w hich has sunk, and  
the owners o f  the cargo laden on board her, jo in  
as p la in t if fs  in  an  ac tion  aga inst ano ther sh ip  
f o r  damages sustained by co llis ion , the C o u rt w i l l  
order the c la im  by the owner o f  the ship to be d is 
missed, unless secu rity  f o r  the coun te r-c la im  is 
given, but w i l l  a llo w  the owner o f  cargo to proceed 
w ith o u t security .

T his was an appeal fo r  an in te r lo c u to ry  o rd e r o f 
th e  "judge o f the A d m ira l ty  D iv is io n .

O n  the  1st Dec. 1877 a c o llis io n  occu rred  between 
th e  b r ig a n tin e  H a z a rd  and th e  sh ip  C a rn a rvo n  
Castle, in  consequence o f w h ich  th e  H a z a rd  su n k  
and th e  C arna rvon  Castle  susta ined dam age. A  
jo in t  a c tio n  was commenced aga inst th e  C a r
na rvon  Castle on beha lf o f th e  H a z a rd , and  
o f the cargo laden on board tb e  H a za rd . B a il 
was g ive n  on beha lf o f th e  C arna rvon  Castle, 
and she was released fro m  a rres t about the  6 th  Dec. 
1877. A  sta tem en t of c la im  on be h a lf o f the  ow ner 
of cargo on board  th e  H a z a rd  was de live red  on 
the  9 th  Jan. 1878, and on behalf o t the  H a z a rd  
he rse lf on th e  17 th  Jan . O n the 8 th  Feb . th e  
defendants, owners o f the  C arna rvon  Castle, a p 
p lie d  to  the assistant re g is tra r  o f th e  A d m ira lty  
D iv is io n  to  com pel th e  p la in tif fs , owners o f th e  
H a za rd , to  g ive  secu rity  to  answer th e  dé ten 
dan ts ’ coun te r-c la im  and fo r  costs. T he  assis tan t 
re g is tra r  o rdered secu rity  to  be g 'v e n  în lO O O i. : 
th e  s e c u rity  n o t b e in g  g ive n  on th e  20bh Feb., 
th e  assistant re g is tra r, on  th e  a p p lica tio n  ot the  
defendants, ordered a stay of proceedings u n t i l  
b a il fo r  the  am o u n t shou ld  be g iven . O n th e  1 2 tf i 
A n r i !  1878 th e  p la in t if f ’s s o lic ito r  app lied  fo r  leave 
to  con tinue  tf ie  ac tion  so fa r as i t  concerned 
the  c a rg o  laden  on b o a rd  th e  H a za rd , n o tw ich -
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s ta n d ing  th e  s ta y  o f  p roceed ings, O n  th e  16th 
A p r i l  the  ju d g e  m ade th e  fo llo w in g  o rd e r on the  
sum m ons

T h e  ju d g e  h a y in g  bea rd  counse l on b o th  sides d ire c te d  
th a t  d e fe nd a n ts  a nd  th e ir  b a i l  do  s ta n d  d ism issed  fro m  
th is  a c tio n , and a l l  fu r th e r  observance o f ju s t ic e  th e re in  
b o  fa r  aB re g a rd s  th e  c la im  o f  th e  ow n e r o f  th e  vessel 
H a za rd  one o f th e  p la in t i f fs ,  a t  th e  e x p ira t io n  o f  a 
fo r tn ig h t ,  u n le ss  w ith in  th a t  t im e  he Bha ll have  g ive n  
b a il in  th e  sum  o f 10001. to  a n sw e r d e fe n d a n ts ’ c o u n te r
c la im  and  cos ts . T h e  ju d g e  fu r th e r  d ire c te d  p la in t i f fs ’ 
s o lic ito r  to  f i le  w ith in  fo u r  days  a  s ta te m e n t B e ttin g  
fo r th  th e  nam es, addresses, and  d e s c r ip tio n s  o f th e  
ow ners  o f th e  ca rgo  o f th e  vessel H azard , th e  re m a in d e r 
o f  th e  p la in t i f fs .

T h e  ju d g e  a lso  rem oved  th e  s ta y  o f  p roce e d in g s  ordered  
b y  th e  a s s is ta n t- re g is tra r  on th e  2 0 th  F eb .

On M a y  1, 1878, the defendants, ow ners o f th e  
C a rn a rvo n  Castle, m oved th e  jn d g e  in  c o u rt to  
set aside th e  above o rd e r made in  cham bers, o r  in  
th e  a lte rn a tiv e  fo r  leave to  appeal fro m  i t .  T he  
jn d g e  gave leave to  appeal.

O n M a y  3, th e  defendants gave no tice  th a t 
th e y  w ou ld  m ove th e  C o u rt o f A ppea l to  
reverse th e  said o rd e r, and to  decree a ll  fu r th e r  
proceedings to  be stayed, unless b a il was g iven  as 
d irec te d  b y  th e  o rde r o f th e  2 0 th  dav o f Feb. 
1878.

M a y  31.— T he  m o tio n  came on fo r  hearing .
G. B ruce, fo r  appellants, owners o f  th e  C a r

n a rvo n  Castle.—  I n  th is  case, th e  H a z a rd  be ing  
sunk, I  have had  no o p p o r tu n ity  o f  a rre s tin g  her, 
and so o b ta in in g  ba il to  answ er m y  c la im . The  
o rd e r o f  th e  re g is tra r  o f 2 0 th  Feb. was a p e rfe c tly  
good o rd e r ; th e  in te res ts  o f th e  cargo  and o f  the  
sh ip  in  w h ic h  i t  was laden w ere jo in e d  in  one 
action , and we w ere  e n t it le d  to  secu rity  fo r  o u r 
c o u n te r-c la im  o r cross cause (sect. 34 A d m ira lty  1

[ C i .  op A pp .

C o u rt A c t  1861, 24 Y io t .  c. 10), and a stay o f 
p roceedings t i l l  th e y  w ere  g iven . A d m it t in g  th a t 
i f  th e  cargo alone had  sued in  th e  f ir s t  instance, 
I  cou ld  n o t have had s e cu rity  aga inst i t ,  th a t 
w o u ld  have been a ha rdsh ip , b u t  an unavoidab le  
one; b u t, i f  the  p la in t if fs ,  b y  th e ir  ow n act in  jo in in g  
sh ip  and cargo in  one action , have enabled me to  
ge t r id  o f th a t  ha rdsh ip , and to  have secu rity , i t  
is  n o t com pe ten t fo r  th e m  a fte rw a rds  to  sever 
the  ac tion  so as to  defeat m y  c la im  fo r  secu rity . 
N e ith e r  was i t  com peten t fo r  th e  ju d g e  o f th e  
c o u rt be low  to  a llow , w h ic h  he p ra c tic a lly  has 
done, th e  action  to  be d iv ided . The  se cu rity  fo r  
costs was o rdered  aga in s t th e  p la in tifEs genera lly , 
and, a lth o u g h  one o f  th e  p la in t if fs  has been d is
m issed, th a t is  no reason w h y  th e  s e cu rity  fo r 
costs shou ld  be ta ke n  away.

B u tt,  Q .C ., fo r  respondents, was n o t called on.

J a m e s , L . J .— I t  is a d m itte d  th a t i f  the  ow ner o f 
ca rgo ,a  B r i t is h  sub ject, had sued, alone, the defen
dan ts w o u ld  have had no c la im  fo r  se cu rity  from  
them , as they cou ld  have no c o u n te r-c la im  aga inst 
th e  innocen t cargo. T he  fa c t th a t to  save expense 
and  inconvenience, and m u lt ip l ic ity  of su its , the 
ow ners o f th e  sh ip  and owners o f cargo jo in e d  in  
one action, does n o t a lte r th e  c o n d itio n  o f  a ffa irs ; 
i t  w o u ld  be m ost ine q u itab le  if ,  b y  such means, 
th e  undoubted  r ig h t  o f ac tion  o f  th e  cargo should 
be defeated.

B aggallay and Bkamwell, L .J J .  concurred .
A ppea l dism issed w ith  costs.

S o lic ito rs  : fo r  appe llants , owners o f C arnarvon  
Castle, B a rk e r  and C la rk e ; fo r  respondents, 
ow ners o f cargo taken  on board H a za rd , H o llam s, 
Son, and  C ow ard.

E N D  O F  Y O L . I I I .



SUBJECTS OF CASES

A C C O U N T S .

See Shipowner, N os. 3 , 5.

A C T  O F  G O D .

See Carriage of goods, N o. 1— Damage, N o . 3. 

A D M IR A LTY  COURT.
See Booty of War— Collision, N os. 21, 22, 23, 24,

25, 26, 28, 29, 3 0 , 31, 32, 33, 36, 3 9 , 40, 4 1 -  
Necessaries, N o . 3— Practice.

A D V A N C E  O F  F R E IG H T .

See Maxine Insurance. N os. 10, 12.

A D V A N C E S .

See Marine Insurance, N o s . 10, 12. 

A G E N T S .

See Charter-party , N o . 1— Marine Insurance, N os. 1 
2, 5— Sale of Ship, N os. 1, 2.

A G R E E M E N T , V A L I D I T Y  O F .

See Salvage, N os. 1, 2 , 3 ,4 ,  5.

A L L O T M E N T  N O T E .

See Wages, N o . 1.

A P P E A L .

See Collision, N os. 22, 30, 31— Practice, N os. 1, 2,
3, 4 , 8 , 9 ,1 0 , 11— Salvage, N o s . 20, 22, 23.

A P P E A R A N C E .

See Practice, N o . 5. 

A P P O R T IO N M E N T .

See Salvage, N os. 5, 6 , 24. 

A P P R O P R IA T IO N .

See Consignor and Consignee, N os. 1, 2 — Marine  
Insurance, N o . 13.

A R R E S T  O F  S H IP .

See National Character— Wages, N o . 7. 

A S S ESSO R S.

See Collision, N os. 22, 23. 

A S S IG N E E S .

See Mortgage, N o. 5. 

A S S IG N M E N T .

See Practice, N o . 23— Stoppage in  Tansitu, N o . 1. 

A V E R A G E .

See General Average—Marine Insurance, N o . 22. 

B A N K R U P T C Y .

See Practice, N o . 23— Stoppage m  Transitu, N os.
3, 4.

B A R G E .

See Collision, N o . 14— Thames Navigation.

B A R R A T R Y .

See Marine Insurance, N os. 3 ,4 .

B I L L  O F  E X C H A N G E .

See Sale of Goods, N os. 5, 6.

B I L L  O F  L A D IN G .

See Carriage of Goods. N os. 4 , 5 , 6, 7 , 8, 11, 12, 14, 
— Sale of Goods, N o s . 5 , 6, 7, 8 ,9 — Stoppage in  
Transitu , N os. 1, 2 , 3.

B IL L S  O F  S A L E  A C T .

See Sale of Ship, N o. 5.

B O A R D  O F  T R A D E .

See Discipline, N o s . 1, 2— Salvage, N o . 7.

B O O T Y  O F  W A R .

Distribution— Order in  Council—A dm ira lty  Juris
diction.— W h e n  th e  C ro w n  g ra n ts  to  c a p to rs  b o o ty  
o f w a r  a n d  b y  O rd e r  in  C o u n c il, u n d e r  3 &  4 
V ie t .  c. 65, s. 2, re fe rs  th e  c la im s  o f a l l  p a r t ie s  
w hom soever to  th e  p ro p e r ty  c a p tu re d  to  th e  
Ju d g e  o f  th e  A d m ir a l t y  C o u r t, w h o  is  to  ta k e  
in to  c o n s id e ra tio n  a ny  c a p tu re  w h ic h  m a y  have  
been m ade o f a n y  p ro p e r ty  d u r in g  th e  ope ra 
t io n s  b y  a n y  o f th e  c la im a n ts , and  is  to  m ake  
such  o rd e r as to  h im  s h a ll seem r ig h t ,  b o th  in  
re g a rd  to  th e  persons w h o  a re , a n d  th e  p ro p o r
tio n s  in  w h ic h  such persons are  e n t it le d  to  share  
. . . .  re s e rv in g , how e ve r, to  H .M . th e  r ig h t  to  
d ire c t th e  ra te s  o r  scale o f  d is t r ib u t io n  a cco rd in g  
to  w h ic h  th e  p ro p e r ty  o r th e  proceeds th e re o f is  
t o  be  re p a id  to  th e  se ve ra l ra n k s  o f th e  fo rc e  o r 
fo rce s  to  w h ic h  such  p ro p e r ty  m a y  be a d ju d ge d , 
a n d  th e  c o u r t  p roceeds to  a d ju d g e  c e r ta in  
c la im a n ts  e n t it le d  to  Bhare, and  in  pursuance  
th e re o f, sum s o f m oney on  a cco u n t o f  th e  b o o ty  
a re  d is t r ib u te d  am ong  th e  successfu l c la im a n ts  : 
th e  H ig h  C o u r t has no  ju r is d ic t io n ,  on  th e  a p p lic a 
t io n  o f th e  su ccessfu l c la im a n ts , c o m p la in in g  
th a t  th e  G o ve rn m e n t have  re fu se d  to  p a y  o ve r 
and  d is t r ib u te  th e  re m a in d e r o f  th e  b o o ty , to  
o rd e r  th a t  such  re m a in d e r be b ro u g h t in to  th e  
r e g is t r y  o f  th e  c o u r t  to  a b id e  th e  e ven t o f th e  
s u i t ; u n d e r  such  an  o rd e r th e  c o u r t  has no 
p o w e r o f  d is t r ib u t io n .  (A d m .) Banda and
Kirwee B o o ty ..................................................... page

B O T T O M R Y .
1. Communication w ith  owners of cargo—Extent of 

— Repairs.— A  s ta te m e n t b y  th e  m a s te r o f  th e  
in ju r ie s  su s ta in e d  b y  h is  sh ip  a n d  o f th e  re p a irs  
necessary, is  n o t s u ff ic ie n t co m m u n ic a tio n  w ith  
th e  ow ners  to  ju s t i f y  h im  in  g iv in g  a  b o t to m ry  
b on d  u po n  th e  sh ip  a nd  ca rgo , i f  unaccom pan ied

2 R
Y o l . I I I . ,  N .S .
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by a statement tha t such bond is necessary 
(P. C.) K le inw ort and others v. The Cassa
M arittim a  of Geona .................................................  358

2. Communication w ith  owners of cargo— D uty to 
supply funds.— The mere receipt by the owners of 
the cargo of general inform ation tha t the ship is 
damaged and in  need of repairs, does not impose 
upon them the duty of supplying money for such 
repairs w ithou t fu rthe r information. The Onward 
(ante, yol. 1, p. 540 ; 38 L . T. Rep. N. S. 206;
L. Rep. 4 A. & E. 38) affirmed and followed.
(P. C.) K le inw ort and others v. The Cassa
M arittim a  of Geona .................................................  358

3. Practice— O rig ina l hand to be produced.— In  a ll 
bottom ry actions i t  is necessary tha t the original 
of the bond should be produced a t the hearing. 
lAdm.) The Rowena .............................................  506

See Wages, No. 7.

B R IT IS H  SHIP.
See N ational Character— Sale of Ship, No. 4.

BROKERS.
See M arine Insurance, Nos. 1, 2, 4,

CARGO.
Se3 Carriage of Goods, Nos. 4, 5, 7, 8, 9,10, 11, 12,

15— Charter-party, Nos. 2, 3 ,4 ,5— Consignor and. 
Consignee, Nos. 1, 2—Marine Insurance, Nos. 7,
8, 12, 13, 17, 18, 22, 23, 26—Mortgage, No. 6—  
Sale of Goods— Salvage, Nos. 13, 14, 15, 16, 19.

CARRIAGE OF GOODS.
1. Act of God—Definition of.— A loss occasioned by

the act of God is a loss arising from and 
occasioned by the agency of nature, which cannot 
be guarded against by the ordinary exertions of 
human skill and prudence, so as to prevent its 
effect. (Ct. of App.) Nugent v. Sm ith  ................ 198

2. Common carrier—Delivery beyond the realm—  
L ia b ility —The common law liability of a carrier 
attaches to a contract for carriage to a place 
without the realm— (C.P. Div.) Nugent v. Sm ith  87

3 . Common carriers— Steamship— Damage to mare 
— Negligence—Perils of Sea.— Where a steamship 
company carrying goods as common carriers carry 
a mare, which during a storm is injured so that 
she dies, and the jury find that the injury was 
caused partly by bad weather and partly by the 
fright and struggling of the mare, and that there 
was no negligence on the part of the carriers, the 
latter are not liable for the loss of the mare. (Ct.
of App.) Nugent v. Sm ith  .....................................  198

4. B il l  of lading—Exceptions—Rats.— A shipowner 
is liable for damage to cargo by rats, unless 
expressly exempted by the b ill of lading, such 
damage not being a peril of the sea. (Am. Rep.)
The Barque G arlotta : Bliss  v. Gomez et a l...........  456

5. B il l  of lading—“ Leakage ”— Damage to other
goods. The common form in a b ill of lading “ not 
accountable for leakage ” exempts the shipowner 
only from liability for less occurring to the leaky 
package, and not for damage done to other pack
ages by a liquid escaping. (C.P. Div.) T h r ift  v. 
Toule ........................................................................... 357

6 . B il l  o f lading— Exceptions— Warranty of sea
worthiness— Time of operation— Exceptions.— In  
the absence of express words to the contrary, a 
bill of lading implies a warranty of seaworthiness 
at the time of the sailing of the ship, and all the 
exceptions in it  must be taken to refer to a period 
subsequent to the sailing of the ship with the 
goods on board. (H. of L.) Steel and another
v. The State Line Steamship Company ................ 516

7. B il l  o f lading— Exceptions— W arranty o f sea
worthiness— Find ing of ju r y .— When goods are

shipped under a b ill of lading containing an ex
ception of “ perils of the seas, however caused,” 
during the voyage, the goods are damaged by salt 
water getting to the cargo through a port negli
gently fastened by one of the crew, and the jury  
find to that effect, and no more, such finding is 
not enough to justify a verdict for the shipowner, 
as there must be a finding that the ship was sea
worthy on leaving the port of loading. (H . of L.) 
Steel and another v. The State Line Steamship 
Company........................................................................page 518

8 . Damage to cargo—B il l  of lading— “  Good order
and condition— “  Weight, contents, and value 
unknown’ ’— Onus of proof.— A master signing a 
bill of lading in which it  is stated that the goods 
were “ shipped in good order and condition,” but 
which contains a memorandum of “ weight, con
tents, and value unknown,” admits that, as far as 
can be seen externally, the goods are shipped in 
good condition, and if  they arrived damaged the 
onus lies upon the shipowner to excuse himself 
from the damage. The Peter der Grosse ...........  195

9. Damage to cargo— Charter-party— Vessel to be 
cleaned—Mode of Cleaning— Evidence.—Where by 
a charter-party i t  is provided that “ it  is under
stood that the vessel is now bound to Barcelona 
with a cargo of petroleum in barrels; vessel to 
be cleaned as customary previous to loading 
homeward cargo,” and the homeward cargo is 
damaged by petroleum, the fact that other vessels 
can be and are cleansed so that their cargoes show 
no signs of petroleum damage, is evidence to show 
that the vessel is not properly oleansed. (Am. 
Rep.) The Barque G arlotta ; Bliss  v. Gomez ... 456

10. Damage to cargo—Excepted perils— Place of
stowage. Damage to cargo occasioned by salt 
water does not come within the excepted perils 
when by reason of the place in which it  is stowed 
i t  is exceptionally liable to such damage in severe 
weather. (Adm.) The Oquendo ........................  558

11. Damage to cargo— Cesser o f lia b il ity  clause—  
Governing law.—Where by a b ill of lading it  is 
agreed that certain goods are “ to b(! delivered 
from the ship’s deck, where the ship’s responsi
bility shall cease, at the port of M. unto the G. 
Railway Company, and by them forwarded to T., 
and at the aforesaid station delivered to A. . . .
No damage that can be insured against will bo 
paid for, nor will any claim whatever be admitted 
unless made before the goods are removed,” and 
the goods are damaged, no claim can be made 
unless the damage is discovered before removal 
from the station at T., even if  the damage is 
latent; and this ruling is applicable in Canada, 
although differing from French and Canadian 
law, if  the ship and bill of lading are English.
(P.C.) Moore v. H arris  .........................................  173

12. Damages—Measure— Late Delivery— Carriage
bg sea—Loss of market.— Where, through the 
negligence of a carrier by sea, goods carried by 
him are not delivered in a reasonable time, the 
owner of the goods or assignee of the b ill of 
lading for the goods is not entitled to recover, as 
damages from the shipowner, the difference 
between the market value of the goods when they 
ought to have been delivered and the market 
value when they actually were delivered. (Ct. of 
App., reversing Adm.) The P a ra n a ....................  399

13. Damages—Measure —  Interest. —  Semble, the
measure of damages recoverable in such a case 
is interest at the ordinary commercial rate on the 
value of the goods for the period of the delay in 
delivery. (Ct. of App.) Id  ................................  399

14. Demurrage— Delay in  discharging—Indorsees 
of b il l of lading—Evidence o f lia b ility .— Where 
goods are carried under charter-party and bill of
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lading, by which they are to be taken from 
alongside by the consignee as they come to hand 
in discharging, the facts— that indorsees of the 
bill of lading have told the shipowner that they 
had the cargo and would pay the freight, that 
they had been remonstrated with for delay in 
discharging, and had been told that there would 
be a claim for demurrage without their repu
diating their liability— are evidence to show that 
such indorsees took under the provisions of the 
bill of lading, and are liable for unreasonable 
delay. (C. P. Div.) Palmer v .Z a rifi Brothers, page 540

15. Freight -— Charter-party —  Delivery short of 
destination  —  Non-acceptance by consignees.—  
Where by a charter-party it  is agreed that a 
steamship shall load a cargo at an English port 
and proceed to Taganrog, in the Sea of Azov, or 
so near thereto as she might Bafely get and 
deliver the same afloat at an agreed rate of 
freight; and the ship laden arrives at Kertsch 
and then finds the Sea of Azov frozen over, and 
not being able to reach Taganrog before April, 
discharges her cargo at the custom house at 
Kertsch, notwithstanding the protests of the 
consignees, and the consignees afterwards at 
their own expense carry the cargo on to its desti
nation, the shipowner does not perform his con
tract to deliver under the charter-party, and the 
consignees not accepting short of the destination, 
he haB no right to freight either under the 
charter-party or pro ratd  ilineris . (Ct. of App., 
affirming Q.B.) Metcalfe v. B rita n n ia  Ironworks
Com pany .............................................................. 313, 407

16. Freight— Sale o f goods at intermediate port—  
Enforced loan— Indem nity— Pro ratd fre igh t.—  
Where a master carrying goods under charter 
sells part at an intermediate port for necessary 
repairs, the owners of the goods may either treat 
the money thereby obtained as a forced loan, or 
may claim an indemnity from the shipowner 
for the amount that would have been obtained at 
the port of destination; and if  they elect to 
treat i t  as an enforced loan, the shipowner has 
no olaim for pro ratd  freight; hence, if  the goods 
sold fetoh more than they would have done at 
the port of destination, and the amount realised 
is paid over to the owner of cargo on demand 
made by them, upon the figures stated in an 
average statement, which made no allowance for 
freight to the shipowners, the latter cannot 
recover this pro ratd  freight in respect of the 
oargo sold. (C.P. Div.) Hopper v. Burness and 
others ......................................................................................  149

17. Passengers’ luggage— Railway and Canal Traffic 
Act— Reasonable condition— Special contract.—
The luggage of a passenger by railway comes 
within Beot. 7 of the Railway and Canal Traffic 
Aot 1854 (17 & 18 Yict. c. 31), fixing the liability 
of railway companies for the loss of or injury to 
“ any articles, goods, or things in the receiving, 
forwarding, or delivering thereof,” and no con
dition therefore limiting the company’s liability 
in respect of such luggage is binding, unless it  
bo a “ just and reasonable one ” and be embodied 
in a special contraot, signed by the passengers or 
the person delivering such luggage to the com
pany for carriage. (Ex. Div.) Cohen v. The 
South-Eastern Railway Company............................  248

18. Passengers’ luggage—Railway and Canal Traffic 
Act —  Regulation of Railways Act —  Railway 
company owning steamships.— By sect. 16 of the 
Regulation of Railways Act 1868 (31 &  32 Viet, 
c. 119), sect. 7 of the Railway and Canal Traffic 
Aot is incorporated, and its provisions extended 
and made applicable to luggage conveyed by 
railway companies on board steam vessels used

by them for the purpose of carrying on a com
munication between any towns or ports. Stewart 
v. The London and North-Western Railway Com
pany (19 L. T . Rep. N. S. 302) discussed and 
distinguished. (Ex. Div.) Cohen v. The South- 
Eastern Railway Company ............................. ..page 248

19. Practice—Damage to cargo— Particulars.— In  a 
cause of damage to cargo the court (Admiralty 
Division), contrary to the practice of the High 
Court of Admiralty, made an order for particulars 
of the plaintiff’s claim, so as to enable the 
defendant to pay into court in respect of those 
items of the claim for which he was prepared to 
admit liability. (Adm. Div.) The Wetterhorn... 168

20. Railway and Canal Traffic Act —  Railway
company— Steamships hArect—Reasonable stipu
lations— Sea transit.— Where a railway company, 
having no steamshipB of their own, make a con
tract with a person to carry goods of that person 
by a route which involves a sea transit, and 
procure a steamship company to carry the goods 
over the sea transit for them, such contract is, 
as far as regards the sea transit, governed by the 
Railway and Canal Traffic Act 1854, sect. 7, and 
any stipulation in i t  which is unreasonable is 
void, and hence the railway company cannot 
exempt themselves from the negligence of ser
vants of the steamship company during the sea 
transit. (H. of L.) Doolan v. The M id land  
Railway Com pany ........................................................ ••• 485

21. Stevedore— Charter amd sub-charter —  L ia 
b ility  of shipowner.— Where a ship is chartered 
to carry goods under a charter-party containing a 
clause by which “ the stevedore is to be nomi
nated by the charterer but to be under the con
trol of the captain and paid by the owners,” and 
the charterer sub-charters the ship by a charter- 
party containing a similar clause, and the sub- 
charterer appoints the stevedore, who acts under 
the personal directions of the master and owner, 
the stevedore can recover from the shipowner 
the price of his labour, and is not deprived of his 
right by sending in his account to the sub
charterer by whom he is named, suoh account 
being addressed to “ captain and owners.” (Ct.
of App.) Eastman v. H arry  ........................ . 117

22. W arranty of seaworthiness— Shipowner’s con
tract.— In  whatever way a contract for the con
veyance of merchandise be made, if  there is no 
agreement to the contrary, the shipowner is by 
the nature of the contract impliedly and neces
sarily held to warrant that the ship is good and 
in a condition to perform the voyage then about 
to be undertaken, that is to say, that she is sea
worthy or fit to meet and undergo the perils of 
the sea and other incidental risks to which she 
must of necessity be exposed in the course of the 
voyage. (Q. B. Div.) Kopitoff v. Wilson  ...........  163

23. W arranty of seaworthiness —  Carriage of
armour plates— Duty of shipowner.— Where a 
shipowner agrees to carry armour plates by his 
ship, and they are stowed by his servants, and in 
rough weather break loose and g;o through the 
ship and sink her and are lost, i t  is a proper 
direction, in an action to recover their loss, to 
tell the jury that a shipowner warrants the fitness 
of his ship when she sails, and it  is proper to 
ask them whether she was (as regards the plates 
carried) reasonably fit to encounter the ordinary 
perils of the voyage agreed upon. (Q. B. Div.) 
Kopitoff v. W ilson .....................................................  463

C A R R IE R .

See Carriage of Goods.

C ER TIF IC ATE OF MASTER.
See Disciplinet No. 2.
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C ER TIF IC A TE OF REGISTRY.
See Master, Nos. 1, 2.

CESSER OF L IA B IL IT Y .
See Charter-party, Nos. 16, 17, 18, 19.

CHARTERED FR EIG HT.
See Marine Insurance, Nos. 10, 11, 12.

CHARTERERS.
See Carriage of Goods, No. 21— Charter-party—  

Practice, No. 20—Salvage, Nos. 18, 33— Wages,
No. 1.

CHARTER-PARTY.
1. Agent— Owner— Evidence of lia b ility .— Where

a charter-party is made between charterers and 
persons who sign “ for owners ” of the ship, 
correspondence between the charterers and such 
persons is admissible in evidence to show that 
such persons are themselves the owners and not 
mere agents, and are liable under the charter- 
party. (C. P. Div.) Adams v. H a ll .............page 496

2. Cargo— Construction— F u ll and complete cargo.
— Where a charterer agrees to load “ a full and 
complete cargo, say about 1100 tons,” these are 
words of contract, not expectation; and he does 
not contract to load any vessel that may be 
sent to her full capacity, but only to load as fully 
as can be done by providing about 1100 tons; 
hence he must load up to 1100 tons, but he need 
not fill the ship. (C. P. Div.) M orris v.Levison  171

3. Construction— Choice of different goods— Option
of charterer— Reasonableness.—A charter-party 
containing the words “ the ship to load the fol
lowing cargo of lawful merchandise................ ; a
full and complete cargo of sugar in bags, hemp, 
or compressed bales, and (or) measurement goods 
not exceeding what the vessel can reasonably 
stow and carry over and above her tackles,” 
gives the charterer the option in what form he 
will tender the cargo, provided he tenders some 
or all of the goods named and no others, and does 
not present a cargo of any kind, or of all kinds 
together, which is unreasonable as regards the 
nature of the goods he presents. (H. of L.) 
Stanton v. Richardson .............................................  23

4. Construction— Obligation of shipowner— Sea
worthiness.— A shipowner entering into a charter- 
party to carry such a cargo is bound to provide a 
ship which is reasonably suited to carry that par
ticular cargo and is staunch and seaworthy for 
the purposes of that cargo, and must be kept so. 
Hence, if  the charter-party allow wet sugar to 
be loaded and the ship is unfit to receive it, and 
her pumps become clogged by the moisture from 
the cargo, and she cannot be made fit to carry the 
cargo or seaworthy for that cargo in a reasonable 
time, the charterer may throw up the charter- 
party. (H . of L.) Id ..............................................  23

5. Contract— Parties— Mistake—Name not struck
out— Reforming contract.— 'Where a charterer 
sues on a charter-party and the shipowners 
answer that the charter-party was made between 
the defendant and a third party, not the plaintiff, 
i t  is a good reply to plead that the charter-party 
is made upon a printed form ordinarily used by 
and containing the name of the third party as a 
party thereto, and that the plaintiff and defen
dant had signed the document inadvertently 
omitting to alter or strike out the name of the 
third party. There is no necessity to reform the 
charter-party, as upon the facts being shown the 
court will treat it  as reformed. (C. P. Div.) 
Breslauer v. B a rw ick .........................................................  355

6 . Contract— Specified time—R igh t o f cancellation.
— The charterer of a vessel chartered for a speci

fied tim e commencing on a named day who can
not have the vessel on the day agreed on, is 
entitled to cancel the charter. (Ct. o f App.)
TulVy v. Howling ....................................................... page 368

7. Damages —  Action by shipowner —  Breach of 
charter-party against charterer— Safe port— Costs 
of action brought by consignee.— In  an action by a 
shipowner against a charterer fo r breach of con
tra c t in  not naming a safe port to  unload accord
ing to  charter-party, the extra costs of an action 
brought by the consignee against the master for 
not unloading a t the po rt named, and success
fu lly  contested by the master, are not (the taxed 
costs having been recovered from  the consignee) 
recoverable as damages against the oharterer, un
less he has expressly authorised the shipowner 
to  incur the costs on her behalf. (C. P. D iv.) 
Evans v. Bullock and others..................................... 552

8 . Damages— Action by shipowner against charterer 
— Safe port— Port dues.—But in such case the 
shipowner is entitled to recover as damages the 
difference between the port dues at the port 
named and the port dues he actually paid (if they 
are in excess of the former) at the port where he 
discharged the cargo, and no more, under this 
head. (C. P. Div.) Evans v. Bullock and others. 552

9. Damages— Action by shipowner against charterer
—Safe port—Demurrage— Insurance.—Where the 
shipowner has in such a case recovered for 
demurrage in respect of the delay so occasioned, 
he cannot reoover for the cost of insurance from 
the port named to port of actual discharge (even 
if  he could in any event), as such insurance, 
being an ordinary expense of the shipowner, must 
be taken to be included in the demurrage recovered. 
(C.P. Div.) Evans v. Bullock and o thers ............. 552

10. Demurrage— Detention—Default o f charterers
■—Bad weather.— Where a ship by the default of 
the charterers, is prevented from loading accord
ing to the charter-party “ in her regular turn,” 
and is in consequence delayed several days, and 
during such days bad weather comes on so that 
she is still further delayed, the charterers are res
ponsible in damages as demurrage for the deten
tion of the ship during the bad weather as well as 
for the detention during the previous days con
sequent upon the default. (Ex. Div.) Jones v. 
Adamson and another......................................................... 253

11. Demurrage— Detention a t port of loading— Time 
of loading not fixed— Charterer's lia b ility .— The 
word “ demurrage ” in a charter-party fixing the 
time for discharge and giving a lien for demur
rage, does not inolude detention at the port of 
loading, unless the time of loading is fixed by or 
can be gathered from the charter-party; and if 
the charter-party contains a clause exempting 
the charterer from liability on the completion of 
the loading no action will afterwards lie in 
respect of such detention. (Ex.) Lockhart v.
F a lk ...........................................................................................  8

12. Demurrage— Lay days— Sundays— Construction.
— In  a charter-party by which i t  is agreed “  the 
loading and discharging of the said ship to  be as 
fast as the steamer can work, bu t a minimum of 
seven days to be allowed the charterers, and ten 
days on demurrage over and above the said ly ing 
days a t 25i. per day,”  “ ly ing  days ”  mean working 
days, and do not include Sundays. (Q.B.) Com
mercial Steamship Company v. Boulton and 
another......................................................................................

13. Demurrage—P art o f day.—A  ship detained
part o f a day on demurrage is entitled to  be paid 
fo r the whole of the day. (Q.B.) Id ........................

14. Demurrage— Lay days—Bad weather—Risk of 
charterer.— Where by a charter-party a given 
number of days is allowed to a oharterer fo r un-

111

111
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loading, a contract is implied on his part that 
from the time when the ship is at the usual 
place of discharge he will take the risk of any 
ordinary vicissitudes, including bad weather, 
which may occur to prevent his releasing the 
ship at the expiration of the lay days. (Q.B.
Div.) T h iis  and others v. Byers.......................page 147

15. Demurrage— Loading— “ Stiffening” — Construc
tion.— Where a charter-party provides that a Bhip 
is “ to be loaded at the average rate of 75 tons
per clear working day.............Stiffening coal,
if  required, to be supplied at ship’s expense at 
the rate of 40 tons per clear working day after 
written notice is given to the charterer’s agent 
of its being required, hut all days on which 
stiffening coal is taken on board, or the ship is 
detained for the same, to be excluded in the 
computation of the said working days allowed 
for loading; ” the putting stiffening coal on 
board is “ loading ” within the charter-party, 
and demurrage is payable under a demurrage 
clause in respect of the neglect to supply 
stiffening coal, thus causing a detention of the 
ship. (Ct. of App.) Sanguinetti v. The Pacific 
Steam Navigation Company..........................................  300

16. In a b ility  of charterer to cease unloading—
Demurrage—Lien— Exemption of charterer.— But 
where the oharter-party further provides that the 
master is “ to have a lien on the cargo for all 
freight and demurrage due under this agree
ment,” and that “ all liability of the charterers 
shall cease as soon as the cargo is on board,” 
the liability of the charterer for such demurrage 
ceases on the completion of the loading, and the 
shipowner’s only remedy is by means of the 
master’s lien. (Ct. of App.) Sanguinetti v. 
Pacific Steam Navigation Company............................ 300

17. L ia b ility  of charterer to cease on loading—
Detention—Lien fo r freight, demurrage, fyc.—  
Exemption— Effect of.— Where a charter-party 
contains the words, “ This charter being con
cluded by the said A. and B. for and* on behalf of 
another party, it  is agreed that all liability of 
the former shall cease as soon as the cargo is 
shipped, loading exoepted, the owners and master 
of the vessel agreeing to rest solely on their lien 
on the cargo for freight, demurrage, and all other 
claims, which lien it  is hereby agreed they shall 
have; ” the charterer is liable for all undue 
detention before the cargo is completely shipped, 
whether the shipowner has a lien on the oargo 
therefor or not. (Q.B. Div.) Lister v. Van 
Haansbergen ............................................................ ..........  1^5

18. L ia b ility  of charterers to cease on loading—
Lien— Exemption—Effect of.— A charter-party 
containing the clause, “  The lia b ility  of the 
charterers to  cease as soon as the cargo is on 
board, provided the same is w orth the fre ight at 
the po rt of discharge, bu t the owners of the ship 
to  have an absolute lien on the cargo fo r a ll 
fre ight, dead fre ight, and demurrage, which they 
shall be bound to  exercise,”  exempts the 
charterers from  a ll l ia b ility  after the Bhip is 
loaded even in  respect of breach of contract fo r 
whioh the shipowner’s lien  would give no remedy.
(Ct. of App.) French and another v. Gerber and 
others ...................................................................................... ^ ® 3

19. L ia b ility  of charterer to cease on loading—  
Charterers also consignees— B il l  o f lading  
Exemption.— Where a charter-party provides for 
the cesser of liability of the charterers on 
loading and payment of advance freight at the 
port of shipment, and the bills of lading make 
the cargo deliverable “ unto order or assigns, he 
or they paying freight and other conditions as 
per charter-party,” and the cargo is loaded, and

advances paid, and the charterers become con
signees also, they are nevertheless exempted 
from the payment of freight, the b ill of lading 
making no new contract. (P. C. Div.) Barwick
v. Burnyeat, Brown and Co............................. page 376

20. Lighterage— Contract— “ Merchant’s risle and 
expenses ”— “ Cargo at A. as customary 
Custom.— Where a charter-party stipulates that 
a ship shall load a full cargo at one of several 
ports, including A., the cargo “ to be brought 
to, and taken from alongside at merchants risk 
and expense,” and these words are in print, and 
the charter-party further contains the words 
“ cargo at A. as customary ” in writing, the 
latter words work an exception to the former, 
and if the custom at A. is for the shipowner to 
repay to the charterer any reasonable lighterage 
paid by him, the charterer can recover the same 
from the shipowner. (Q.B. Div.) Scrutton v. 
C h ild s ........................................................................... 873

21. Loading— Breach of charter—Foreign Govern
ment— L ia b ility  of shipowners.— Where a charter- 
party provides that a ship shall, after loading 
dead weight at a port, proceed to a first-class 
Spanish port where “ a steamer with cargo from 
a foreign port can load at by ' Spanish law without 
risk of detention by Customs authorities,” and 
the ship having, as known to the charterer when 
making the charter-party, loaded Government 
stores at the first port, is ordered to Valencia, 
and is there unable to load, by Spanish regula
tions prohibiting ships carrying stores from 
loading; the shipowner commits no breach of 
charter in not loading, and the charterer cannot 
recover against him. (Ct. of App.) Cunning
ham v. Dunn and another ..... ..............................

22. Seaworthiness—W arranty— Time of sa iling .—  
The warranty of seaworthiness implied in a 
charter-party attaches at the time of the ship s 
sailing on her voyage and is not exhausted on 
her proceeding in a seaworthy condition to her 
loading berth. (Q. B. Div.) Cohen v. Davison...

23. Shipowner— Charterer— Demise of ship—L ia 
b ility  of shipowner— Terms of contract.—Where 
a shipowner lets his ship to a charterer under a 
charter-party, by which the shipowner is to pro
vide a full crew and pay them their wages, and 
to find all ship’s and engine stores, and the 
charterer is to find coals for the engines, and to 
have the direction of the ship for the purposes of 
trading between certain ports, the shipowner 
remains responsible for the negligenoe of the 
crew who are his servants. (C. P . Div.) The 
Omoa and Cleland Coal and Iron  Company v.
H untley  ......................................................................

¡4, Warranty of class— Time—D uration—Insu
rance on cargo.—Where a charter-party describes 
a ship as newly classed “ A  11, reoord of Amer- 
ean and Foreign Shipping Book,” such descrip
tion is only a warranty that she is so classed at 
the time of the making of the charter-party, but 
is not a warranty that she is rightly or will con
tinue so classed. Hence, if shortly after the 
making of the charter-party the certificate of 
classification is cancelled and the charterers oan- 
not insure on cargo, there is no action for breach 
of charter-party against the shipowner. (Ct. Of
App ) French and Sons v. Newgass and Co........

See Carriage of Goods, Nos. 15, '21-C o llis ion  No. 
7— Marine Insurance, Nos. 10,12— Wages, No. 1.

595

374

501

574

1 .

COLLISION.
Assistance to in ju red vessels— Merchant Shipping 
Act 1873.— The Merchant Shippmg Aot 187d (db 
& 37 Viet. c. 85), s. 16, having imposed upon the 
master of every ship, in case of collision with
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another ship, a duty, “ if  and so far as he can do 
so without danger to his own vessel, crew, and 
passengers (if any), to stay by the other vessel 
until he has ascertained that she has no need of 
further assistance, and to render to the other 
vessel, her master, crew, and passengers (if any), 
such assistance as may be practicable and as may 
bo necessary to save them from any danger 
caused by such collision ; ” this duty is not dis
charged by a steamship, where, it being practic
able and safe to lower a boat to render assist
ance, although possibly dangerous to stay by the 
injured ship, she continues her voyage without 
lowering her boat, and merely hails and signals 
for other vessels to go to the assistance of the 
injured ship. (Adm.) The A d r ia t ic .............page 16

2. Assistance to in jured vessels— Merchant Shipping
Act 1873— Onus of proof.— A ship failing to render 
assistance to another with whioh she has been in 
collision, and showing no reasonable cause for 
such failure, w ill be held to blame for the col
lision, unless proof be given to the oontrarv on 
her behalf, (Adm.) The A d ria tic ........................  16

3. Compulsory pilotage— Burden of proof— Contri
butory negligence.— In  cases of collision, if  it  be 
proved on the part of the defendants that the 
accident occurred through the fault of a pilot 
oompulsorily employed, the burden of proving that 
the defendants have been guilty of contributory 
negligenoe lies on the plaintiffs, and they must 
Bhow suoh negligence either by direot proof 
adduced by themselves or from facts proved in 
the defendants’ evidence. The Iona  (16 L, T.
Rep. N. S. 1S8 ; L. Rep. 1 P. C. 426; 2 Mar.
Law Cas. O. S. , 479) explained. (H. of L.) 
Clyde Navigation Company v. Barclay and 
others .......... ............................................................................ 3 g 0

4. Compulsory pilotage— Contributory negligence of
defendants or the ir servants— Onus of proof.—  
When the defence of compulsory pilotage is 
relied upon in a collision cause, the onus of 
proving negligence on the part of the defendants 
or their servants causing or contributing to the 
collision, is on the plaintiff. Clyde Navigation  
Company v. Barclay  (1 App. Cas. 790; 36 L. T. 
Eep. N. S. 379) followed. The Iona  (L. Eep. 1 
C. P. 432; 16 L. T. Eep. N. S. 158) disapproved. 
(Ct. of App.) The Daioz...............................................

5. Compulsory pilotage—P ilo t—D u ty  of— Vessel
dragging.— Where a vessel under the charge of a 
pilot is at anchor and drags, it  is the duty of the 
pilot to inform himself of the condition of affairs 
before taking steps to avoid damage arising from 
it, and not to wait t ill someone reports it  to him. 
(Adm.) The P rince ton ...............................................

6 . Compulsory pilotage  —  River Mersey —  Vessel
coming from  sea —  Docking,—  Where a vessel 
coming from sea into the river Mersey with a 
pilot on board is prevented from dooking, in 
consequence of the violence of the wind, or want 
of water, and anchors, but is to be dooked as 
soon as circumstances permit, the employment 
of a pilot is, under the Mersey Locks Acts Con
solidation Act, compulsory. (Adm.) The 
Princeton ......................................................

7. Compulsory pilotoge —  Falmouth Harbour —
T rin ity  outport— Compulsion— Merchant Ship. 

ping Acts.— Falmouth Harbour being within a 
Trin ity  outport district for which pilots were 
licensed by the Trinity House prior to 1854, 
pilotage is, by the Merchant Shipping Act 1854, 
compulsory there for a vessel bound from a 
Mediterranean port to the port] of Falmouth. 
(Adm. Div.) The Juno ...................................................

8 - Damages —  Measure —  Loss o f charter-party—• 
Deductions —  Freight earned— Expenses— Wear

477

562

562

217

and tear.— In  estimating the loss sustained by a 
ship in a collision, a oharter-party, previously 
entered into contingent on the arrival of the ship 
on a fixed date at another plaoe but cancelled by 
the charterers by reason of the delay oooasioned 
by the collision, should be taken into considéra, 
tion, the amount recoverable in respect thereof 
being the freight that would have been earned 
under the charter-party, less deductions for 
freight actually earned after repairs and for 
expenses and saving of wear and tear, &e., whioh 
would have been incurred in the performance of 
the charter-party. (Adm.) The Star o f Ind ia.page  261

9. Damages — Measure —- Demurrage.— In  addition 
to such damages the shipowner is entitled to 
demurrage during the time he is detained for 
repairs at the usual rate allowed to ships. (Adm.)
The Star of In d ia  ...................................................... 261

10. Dock— Control o f dockmaster— D uty of crew.—  
When a vessel enters dock with the permission 
and under the general directions of the dook- 
master, and within the space over whioh his 
authority by statute extends, those on board of 
her are bound to use diligence and care to oarry 
out the directions of the dockmaster in such a
manner as to avoid doing damage to other
vessels. (Adm.) The C ynth ia ................................  378

11. Latent defect —  Absence o f negligence —  No 
lia b ility .— The owners of a vessel are not liable
for damage caused to another vessel inaoollision 
occasioned by the sudden breaking down of an 
apparatus in which there is an inherent latent 
defeot, in the absence of any negligence in the 
user of the apparatus. The W illia m  Lindsay 
(ante, vol. 2, p. 118; L. Eep. 5 P. C. 338; 29 
L. T. Eep. N. S. 355) followed. (Adm.) The
Virgo ............................ ..............................................  285

12. L ia b i l i ty — Act causing co llis ion— Must be 
negligent to create lia b ility .  Before a plaintiff
in a collision cause can be deprived of his right 
of recovery against a negligent defendant by 
reason of an act done by the plaintiff, without 
which the collision would not have ooourred, it 
must be shown that suoh act of the plaintiff was 
negligent. (Ct. of App.) The S isters .................... 122

13. L ia b ility — Dockmaster— Tug— P ilo t.— A vessel 
leaving dock with a pilot on board, and within the 
space over which the dockmaster’s authority 
extends by statute, is responsible for damage re
sulting from the use of a tug of insufficient 
power by her master, even when such tug is in 
the general employment of the dock company, 
there being no obligation on the dook oompany
to supply a tug. (Ct. of App.) The B e lg ic .......  348

14. Lights— Dumb barge— Steamer—Negligence—
Presumption.—When a collision occurs between 
a dumb barge without lights and a steamer on a 
dark night in the river Thames, there is no pre
sumption of law that the steamer is to blame. I t  
is in all cases necessary for those who allege 
negligenoe, causing a collision, on the part of 
another vessel, to prove it. (Ct. of App., re
versing Adm.) The S w a llo w ................................. 371

15. L ig h ts— Overtaking vessel— L igh t astern—  
Signal.—I t  is p rim d  facie  the duty of an over
taking ship to keep out of the way of a ship 
ahead of her, but if the latter ship sees another 
approaching her from a direction where her lights 
are not visible, and which vessel she has reason 
to suppose does not, in faot, whether keeping a 
good look-out or not, see her and is likely to 
come into collision with her, it  is her duty to give 
some warning to the overtaking ship, not neces
sarily by exhibiting a light, but by some signal, 
such as the firing of a gun, the showing a light, 
or otherwise, which will indicate her whereabouts
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to the overtaking ship, and call the attention of 
that ship to the danger of a collision. (P.C, 
from Adm.) The Anglo-Indian  ..................... .page 1

16. Lights  —  Overtaking vessel —  L igh t astern—• 
S igna l—  Speed —  Steamship —  Sailing  ship .—  
Although a ship is, under some circumstances, 
bound to keep a look-out astern, and to show a 
light or give a signal to another ship overtaking 
her and evidently unable to see her, nevertheless 
where a steamer going at a high rate of speed in 
a fair way overtakes a sailing ship showing no 
light or signal, and does not see her until too 
near to avoid a collision, although keeping a good 
look-out, the steamer will be held alone to blame, 
if a lower rate of speed would have given the 
steamer time to have avoided the collision upon 
sighting the sailing ship. (P.C. from Adm.)
The E a rl Spencer ..............................................................  4

17. L igh t— Signal— Steamer coming to anchor—  
Lights not visible.— A steamer manoeuvring to 
oome to an anchor in a place and manner such 
that her regulation lights cannot be seen by an 
approaching vessel, is bound to give timely 
notice of her presence by showing a light or some 
other sufficient means. (Adm.) The Philotaxe  512

18. Lights— Ship aground—D uty to warn vessels.—
When a vessel is aground in a place where her 
ordinary riding light cannot be distinguished by 
approaching vessels, and where vessels are not 
expected to lie, i t  is her duty to exhibit a light on 
a mast or some elevated position, and to have a 
look-out to give warning to approaching vessels 
of her position by the best means in her power. 
(Adm.) The Thomas Lea .........................................  260

19. L ig h t— Signals— Overtaking vessels.— A vessel
is not bound to show a light or signal astern to 
a following vessel, unless there is apparent 
danger from such vessel. (Ct. of App.) The 
City of Brooklyn  ...................................................... 230

20. Look-out—Steamship— Roadstead. —  A steam
ship running through a roadstead should, in 
addition to her master on the bridge, carry a 
look-out man in the daytime. (Ct. of App.) The 
Trans it.....................................................................................   233

21. Practice—  A dm ira lty  —  Interrogatories—P re li
m inary act.— In  an action of damage by collision 
in the Admiralty Division, interrogatories which 
seek to obtain information given in the prelimi
nary act of the party interrogated are inadmis
sible, and will be struck out on the application 
of the party sought to be interrogated. (Adm. 
TheB oila .............................................................................    1 2 5

22. Practice— Appeal— N autica l assessors — Ques
tion of fa c t— On an appeal in a cause of collision 
from the Admiralty Division, the Court of Appeal 
when unassisted by nautical assessors, will not 
reverse a finding of the court below upon a ques
tion of fact depending upon the credibility of 
witnesses regarded from a nautioal point of view, 
provided that there is evidence in support of that 
finding. (Ct. of App.) The Sisters .................... 122

23. Practice— Assessors disagreeing— Semble, where 
in a collision cause the two assessors disagree, 
the court can call in a third, and, after submitting 
the evidence already given to him, have the case 
re-argued before the three assessors, (ixdw.)
The Ph ilo taxe ............................................... • • • • • ;........... ;• 5 1 2

24. Practice— Costs— A dm ira lty— Inevitable acci
den t— 'Where the defence of inevitable accident 
is sustained, the plaintiff will not be ordered to 
pay the costs, unless he might have known that 
there was, apart from the merits, a good legal 
defence. (Adm.) The Virgo ....................285

25. Practice— Costs— Compulsory pilotage.— Where 
defendants in an action of collision raise the 
defence of compulsory pilotage only and sucoeed

therein, they are entitled to their oosts. (Adm.
Div.) The Juno ................................................. page 217

26. Practice— Costs —  Compulsory pilotage.— 'The 
Admiralty Division will adhere to the practice of 
the High Court of Admiralty, as to costs in cases
of oompulsory pilotage. The Princeton ...............  562

27. Practice— Costs —  Complusory pilotage —  De
fence.— A defendant in an action (not in Admiralty) 
of collision succeeding in his defence on the plea 
of compulsory pilotage is entitled to his costs, 
although the rule in the Admiralty Division is 
uniform not to allow costs in such case, except 
where it  is the sole defence raised. (Ex. Div.) 
General Steam Navigation Company v. London 
and Edinburgh Shipping Company........................ 454

28. Practice —  Costs —  Compulsory pilotage —  De
fence.— When a suit (instituted in the Admiralty 
Division) is dismissed, or an appeal sucoeeds on 
the ground that the defence of compulsory pilot
age is established, no order will be made as to 
costs either below or on appeal. The Schwann 
(L. Eep. 4 Ad. & Ecc. 187; 30 L. T . Rep. N. S.
237) followed. (Ct. of App.) The D a io i ...........  477

29. Practice— CostB— Reference— Fishing vessel—
Loss of fish ing— Damages.— Where a plaintiff 
claimed unliquidated damages in respect of loss 
of the remainder of a season’s fishing occasioned 
by a collision, and on a reference to the registrar 
and merchant, the defendants objected to the 
claim altogether, but the plaintiff recovered 
being awarded less than two-thirds of the amount 
olaimed by him as damages, the court gave him 
costs in respect of the reference on the ground 
of the peculiarity of the plaintiff’s claim, and 
without prejudice to the general rule as to oosts
of references. (Adm.) The G leaner...................  582

30. Practice— Costs— Court of Appeal— Varying of 
decree—Both ships to blame.—-Where the Court 
of Appeal varies a decision of the judge of the 
Admiralty Division, by which he found one vessel 
that is wholly to blame for a collision, by finding 
that both vessels were to blame, each party will 
pay its own costs, both in the court below and 
in the Court of Appeal. The Agra and The E lisa 
beth Jenkins (2 Mar. Law Cas. O. S. 532; L. Rep.
1 P.C. 501: 16 L. T . Rep. N. S. 755) followed. (Ct.
of App.) The C orinna .............................................  307

31. Practice —  Costs— Court of Appeal— Varying 
decree— Inevitable accident.— Where the Court of 
Appeal varied the decision of the judge of the 
Admiralty Division, by which he found one vessel 
that is wholly to blame for a collision, by finding 
that the collision was an inevitable accident, the 
practice of the Privy Council that each party 
should, except under very exceptional circum
stances, pay their own costs, will be followed. The 
Marpesia (ante, vol. 1, p. 261; L . Rep. 4 P. C,
212 f  26 L. T. Rep. N . S. 333) followed. (Ct. of 
App!) The C ity of Cambridge ............................  307

32 Practice— Costs—Inevitable accident—I t  is the 
practice of the Admiralty Court in case of inevit
able accidents that eaoh party should pay its 
own costs. But if, from the circumstances of 
the collision, it  must have been obvious that the 
collision was an inevitable acoident, the court 
will use its discretion as to dismissing the suit 
with costs. (Adm.) The In n is fa il ■, The Secret... 337

33,__Practice— Counter-claim— Security fo r  costs oj
resident out of ju risd ic tion.—  A  defendant in 
a collision cause making a counter-claim for toe 
damage sustained by his own vessel must, if he 
be resident out of the jurisdiction, give security 
for the costs, not merely of his counter-claim, 
but of the whole action. (Adm.) The J u lia

,  ................................... .. OOl#Fisher............ ...................... .
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84. Practice— Counter-claim—Security fo r costs—  
Default.—If  he make default in  giving security 
for costs pursuant to order, he w ill have his 
counter-claim dismissed. (Adm.) Id ..........page 380

35. Practice —Damage to cargo —  Ship carrying 
cargo —  P re lim inary act. —  In  an action for 
damage to cargo sustained in a collision between 
two ships where the action is brought against the 
ship carrying the cargo, the parties are not bound 
to file preliminary acts under the Rules of the 
Supreme Court, Order X IX ., rule 30. (Adm.)
The John Boyne ..........................................................  341

8 6 . Practice — Jurisd ic tion  — A dm ira lty  D ivision—  
Lord Campbell's Act— Action in  rem.— The High 
Court of Justice (Admiralty Division) has juris
diction to entertain an action in  rem brought by 
the personal representatives of a deceased person 
killed by the negligence of those on board a 
foreign ship in a collision between that ship and 
a British ship on the high seas below high-water 
mark. (So decided in the Admiralty Division.
On appeal the Court of Appeal was equally 
divided, and the appeal dismissed.) (Adm. and 
Ct. of App.) The Franconia ........................ 415, 433

37. Practice— Inspection of documents— Compro
mise of action.— In  an notion by owner of cargo 
against shipowner for damage in consequence of 
collision with another ship, caused by the de
fendant’s alleged negligence, the plaintiff has a 
right to inspect terms of compromise of oross- 
suits in the Admiralty Court, entered into by the 
respective owners of the two ships. (Q.B. and
Ct. of App.) Hutchinson r .  Clover ................85, 120

38. Practice—Jo in t action of ship and cargo—  
Security fo r  counter-claim— Dismissal o f ship's 
action—Leave to cargo to proceed.—Where the 
owners of a ship which has sunk, and the owners 
of the cargo laden on board her, join as plaintiffs 
in an action against another ship for damages 
sustained by collision, the court will order the 
claim by the owner of the ship to be dismissed, 
unless securities for a counter-olaim made by the 
defendants is given, but w ill allow the owner of
ca rgo  to  p roceed  w ith o u t  s e c u r ity .  The Car- 
narvon Castle.— ................................................................... 607

39. Practice— Particu lars of claim.— Where a ship 
was totally lost in a collision, the court (Admi
ralty Division), contrary to the practice of the 
High Court of Admiralty, made an order, in an 
action by the shipowners against the vessel doing 
the damage, for particulars of the plaintiff’s claim 
to be delivered to the defendants. (Adm. Div.)
The N. P. Neilson ...................................................... 169

40. Practice— Vice-Admiralty Courts—P re lim inary
acts.— The form of preliminary acts now in use 
in the High Court of Justice in collision cases 
should be used in similar oases in the Vice- 
Admiral ty Courts. (P.C.) The Norma...............  272

41. Practice— Vice-Admiralty Courts— Viva voce 
examination of witnesses.— In  collision causes in 
the Vice-Admiralty Courts witnesses should, as 
far as possible, be examined viva voce before the 
court, not upon written interrogatories before an 
officer of the court prior to the hearing. (P.C.)
The N o rm a ..................................................................  272

42. Regulations for preventing collision— Infringe
ment not contributing to collision— L ia b ility —  
Merchant Shipping Act 1873.— A vessel, though 
infringing the “ regulations for preventing col
lisions at sea,” will not be “ deemed to be in 
fau lt” within the meaning of sect. 17 of the Mer
chant Shipping Act 1873, for a collision caused 
exclusively by the negligence of the other colliding 
vessel, if the infringement of the regulations 
could not, under the circumstances of the case, 
have contributed to the collision. Hence where a

vessel c a r ry in g  w ro n g  l ig h ts  is  r u n  in to  b y  a n o th e r 
w h ic h  is  b o u n d  to  keep o u t  o f th e  w a y , b u t  th a t  
o th e r  vessel, h a v in g  n o  lo o k -o u t, c o u ld  n o t  have 
Been any  l ig h ts  i f  th e y  h a d  been th e re , th e  vessel 
c a r ry in g  th e  w ro n g  lie rh ts  w i l l  n o t be deem ed in  
fa u lt .  The Fanny C a rv ill (2 A sp . M a r .  L a w .
Cas. 478, 565) fo llo w e d . (A d m .) The English
man .............................................. .................................... page 506

43. Regulations fo r  preventing collisions (A rt. 5)—  
Lights—Fishing vessels— Stationary and moving.
— D eoked  f is h in g  vessels a re  b ou n d  to  c a r ry  th e  
o o lo u red  l ig h ts  p re s c r ib e d  b y  A r t .  5 o f  th e  R e g u 
la t io n s  fo r  P re v e n t in g  C o llis io n s  a t  Sea so lo n g  as 
th e y  are  a c tu a lly  u n d e r w e ig h , and  a re  o n ly  ju s 
t i f ie d  in  s u b s t itu t in g  th e  w h ite  m a s t-h ea d  l ig h t ,  
p re s c rib e d  b y  th e  2 n d  c l. o f  A r t .  9 , w h e n  th e ir  
n e ts  a re  o v e r, a nd  th e y  a re  k e p t  s ta t io n a ry  b y  
th e m . The Esk and The Qitana  (L . R ep . 2 A . &
E . 350 ; 20 L .  T . R ep . N . S. 5 8 7 ; 3 M a r. L a w .
Cas. O . S. 242) fo llo w e d . (A d m .) The English
man . . . ......................................................................................  5 0 6

44. Regulations fo r preventing collisions (Art. 12,
19, 20 )— Sailing ships— Crossing.— A  vessel on  
th e  s ta rb o a rd  ta c k  close h a u le d  a p p ro a c h in g  
a n o th e r, a p p a re n t ly  on  th e  p o r t  ta c k , is , n e v e rth e 
less, b ou n d  to  keep  o u t  o f  th e  w a y , so soon as 
she a sce rta in s  th a t  th e  o th e r  vessel is  unm anage 
ab le  a nd  u n a b le  to  obey th e  o rd in a ry  ru le  o f th e  
ro a d  a t  sea. (P .C .) The Lake St. C la ir  v .
The Underwriter...................................................................  361

45. Regulations fo r  preventing collisions (Art. 18)
— Sailing  ship—  Steamship.— A sailing vessel, 
meeting a steamer, is bound to keep her course, 
and it  is not the rule of the road that she 
should port her helm on nearing the steamer, 
such a deviation from the rules being allowed 
only under circumstances of immediate danger. 
(P.C.) The Norma...................................................... 272

46. Regulations fo r  preventing collisions (Arts. 12,
17) —  Sailing ships —  Overtaking —  Crossing. —  
When a close-hauled ship is on the lee-quarter 
of and sailing faster than one on the same taok 
having the wind free, and is consequently gain
ing on her, and their courses are such as to occa
sion risk of collision, Art. 12 of the Regulations 
for Preventing Collisions at sea applies, and not 
Art. 17; and it  is the duty of the ship having 
the wind free to keep out of the way of the close- 
hauled ship. (Adm.) The Peckforton Castle........ H®

47. Regulations fo r preventing collisions (Arts. 12,
17) —  Sailing  ships —  Overtaking —  Crossing. —  
Semble, the proper manoeuvre for the ship having 
the wind free to adopt is—if the vessels have the 
wind on the port side, to port; and if  on the star
board side, to starboard the helm. (Adm.l Id .  611

48. Regulations fo r  preventing collisions (Art. 12,
17)— Sailing ships— Crossing— Overtaking.— Sail
ing ships on converging courses are crossing ships 
within Art. 12, and the faster-sailing vessel is 
not an overtaking ship within Art. 17, if  at no 
time was she abaft the beam of the slower vessel. 
Quaere, what is the proper definition of an over
taking ship or steam-vessel. The Franconia  (L 
Rep. 2 P. Div. 8 : 35 L. T . Rep. N. S. 360 ; 3 Asp.
Mar. Law Cas. 295) doubted. (Ct. of App.) Id .  533

49. Regulations fo r  preventing collisions (Arts. 12,
17) —  Sailing ships —  Crossing —  Overtaking—  
Close-hauled.— Semble, it  is a well-recognised and 
useful rule of navigation that in all cases a sailing 
vessel going free should give way to one dose- 
hauled. (Ct. of App.) Id ......................................

50. Regulations fo r  preventing collisions (Arts. 15.
17)— S ailing  ship —  Steamship —  Overtaking.—  
Semble, the case of a faster-sailing vessel over
taking a slower steamer, in the ordinary course 
of navigation, is governed by Art. 17 and not by
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A rt 15 of the Regulations for Preventing Colli- 
sions at Sea. (Adm.) The Philotaxe .............page 512

51. Regulations fo r preventing collisions (Arts. 14,
17 )__Steamships —  Overtaking ship —  Crossing
ship.__As a general rule, wherever two steam
ships are on converging courses, the one abaft 
the beam of the other in such a position that the 
hinder ship cannot see the side lights of the lead
ing ship, the former, if  going at a greater speed 
than the latter, is to be considered as a vessel 
overtaking another vessel, within the meaning of 
Art. 17 of the Regulations for Preventing Colli
sions at Sea, and bound to keep out of the way ; 
and they are not to be treated as crossing 
vessels under Art. 14. (Ct. of App.) The Fran- 
conia .......................................................................................

52. Regulations fo r preventing collisions (Arts. 16,
17) — Steamships —  Overtaking ship  — Stopping 
and reversing.— Where one steamship is overtak
ing another within the meaning of Art. 17 of the 
Regulations, and there is risk of collision, the 
leading ship is not to be considered as approach
ing another ship so as to involve risk of collision 
within the meaning of Art. 16, and is not bound 
to slaoken Bpeed, or stop and reverse. (Ct. of 
App.) The Franconia  .............................................  295

53. Regulations fo r  preventing collisions (Arts. 19,
20 — Tacking ship —  Missing stays. —  When a 
vessel in tacking misses stays, she is bound to 
manœuvre in such a way as to oome under com
mand again as soon as possible, so as not to 
embarrass an approaching vessel by remaining 
in an unmanageable condition ; and if  possible 
she should warn the other of her condition. (P.C.)
The Lake 3t. C la ir  and the Underwriter................ 361

54. Speed —  Steamship —  Dark night. —  When a
night is so dark that a steamer cannot make out 
other vessels until within her own length of 
them, she is not justified in running at such a 
speed that she cannot then avoid coming into 
collision with them. (Ct. of App.) The C ity of 
B rook lyn ........................................................................... . ^3 0

55. Steam ram— Latent danger.— Where a ship
carries a latent instrument dangerous to others, 
those who have control of it  are bound to take 
all reasonable precautions that i t  shall not cause 
damage to others. (P. C. from Adm.) H.M.S. 
Bellerophon................................... ..............................  58

56. Steam ram—Latent danger— D uty  to give warn
ing.__Where one of H .M .’s ships carries under
her bows below water a ram, not ordinarily 
dangerous to vessels navigating the seas, but 
dangerous to vessels coming in contact with it, 
and the offioer in charge of H .M .’s ship has 
under the ciroumstances reasonable ground for 
supposing that the ram will occasion damage to 
another (friendly) ship, and has reasonable means 
and opportunity of warning the other ship of the 
danger so as to enable her to avoid it, although 
the other ship has in the first instance been 
guilty of negligence, whereby she has occasioned 
the necessity for giving notioe, it  is the duty of 
the officer in charge of H .M .’s ship to give notice 
to the other ship ; but if  there is no reasonable 
ground for apprehending danger, and no reason
able opportunity for giving the notice, there is 
no obligation to give the notioe. (P. C. from 
Adm.) H.M.S. Bellerophon .....................................  58

57. Steamships—Navigation in  open waters^— Cause.
__Where two steamships are navigating open
waters, such as the English Channel, some miles 
from land, one has no right to assume that the 
other will at a given time or plaoe alter her course 
and take another course up or down Channel, 
but the former must,as the other ship approaches, 
take such measures aB are required by the regu-

lations in reference to the course upon whioh 
such other ship actually is. (Ct. of App.) I  he 
Franconia ...................................................................Pa9e 29°

58. Steamship— T ria l tr ip — Negligence —  Sufficient
crew.— The sending a new steamer, not yet out 
of the builders’ hands, on a tria l trip, manned 
by a sufficient number of men to work the ship, 
and in charge of a duly licensed pilot, but with
out regularly constituted officers and orew, does 
not amount to contributory negligence. (H. of 
L.) Clyde Navigation Company v. Barclay and 
others ..................................... ........................... ....................  dyU

5 9 . Steam tug— steamship and, sailing ship— Regu
lations fo r  preventing collisions (Art. 15 ). A  
steam tug hove to during fine weather m a fair
way and waiting for employment, is bound to 
keep out of the way of sailing ships using the 
fa irw ay  (A dm -) The Jennie S. B a rke r ; The 
S p in d r if t .................................................................................

See Damage, Nos. 1, 3— Lim ita tion  of L ia b ility ,
Nos. 1, 2, 3, 4— Master’s Wages and Disburse
ments, No. 1—Practice, Nos. 16,17.

COLONIAL PORT.
See Necessaries, Nos. 1, 3.

COMMISSION.
See Marine Insurance, Nos. 1, 2, 30 Sale of 

Ship, No. 1.

COMMON CARRIER.
See Carriage o f Goods, Nos, 1, 2, 3.

COMMUNICATION.
See Bottomry, Nos. 1, 2.

COMPANY.
See Master’s Wages and Disbursements, No. 2.

COMPULSORY PILOTAGE.
See Collision, Nos. 3, 4, 5, 6, 25, 26, 27, 28.

CONCEALMENT.
See Marine Insurance, No. 6.

CONSIGNEES.

See Carriage of Goods, Nos. 14, 15— Consignor 
and Consignee —  Stoppage in  Transitu, Nos.
2, 3, 4.

CONSIGNOR AND CONSIGNEE.
1. B ills  drawn against cargo— Appropria tion of 
cargo— Lien.— Where a consignor draws bills of 
exchange in the ordinary form on his consignee, 
against or “ on the strength of ” goods shipped 
to the consignee, and sending the bills of lading 
to the consignee asking him to honour the drafts 
and such consignee does not honour the drafts, 
there is no appropriation of the cargo to the pay
ment of such bills which w ill give a holder of 
the bills a lien on the cargo for their payment.
(Ch. Div.) Ranken v. Alfaro  ..................... ............

2 B ills  drawn against cargo—Appropriation of 
cargo— Assignment. And if  tho consignee on 
being applied to for payment by the holders of 
the bills of exchange, writes to them stating that 
he has received the warrant for the delivery of 
the cargo, and shall dispose of the same as in
structed t y  t ie  sender, this does not constitute 
an equitable assignment of the cargo for the 
payment of the bills. (Ch.Div.) Id .................... 309

CONSTRUCTIVE TOTAL LOSS.
Seo Marine Insurance, No. 7.
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CONSUL.
See Mortgage No. 2— Wages, No. 4, 6. 

C O NTRIBUTIO N.
See General Average—Marine Insurance Associa

tion, Nos. 1, 2— Practice, No. 24— Salvage, Nos 
14, 15,16.

CONTRIBUTO RY NEG LIG ENCE.
See Collision, Nos. 3, 4.

CO-OWNERS.
See Master, No.2—Accessories—No. 1— Ship

owner, No. 6.
COSTS.

See Collision, Nos. 24, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34—L im ita tio n  of L ia b ility ,  No. 4—  
Marine Insurance Association, No. 4—Master’s 
Wages and Disbursements, No. 2 —  National 
Character, No. 3— Practice, Nos. 4, 10, 14, 23, 24 
— Salvage, Nos. 21, 22, 25, 26.

COUNTER-CLAIM.

See Collision, Nos. 33, 34— L im ita tio n  of L ia 
b ility , Nos. 1, 2.—Practice, No. 6.

COUNTY COURTS A D M IR A X TY  JU R ISD IC T IO N . 
See Practice, Nos. 7, 8, 9, 10, 11 —  Salvage,

N ob. 8, 9, 22— Wages, No. 2— Wrongful D is
missal.

COUNTY COURT APPEALS.
See Practice, Nos. 1, 8, 9, 10, 11— Salvage,

Nos. 20, 22.
CROSSING SHIPS.

See Collision, Nos. 44, 46, 47, 48, 49, 51. 
CUSTOM.

See Charter-party, No. 20—Marine Insurance,
No. 1— Salvage, No. 6.

DAMAGE.
1. Damage to realty abroad— Governing law— Lex 
loci— L ia b ility  o f shipowner.— The question of 
the liability of a shipowner, proceeded against 
in the English Admiralty Court for an injury 
done by his ship to a pier projecting into the sea, 
but attached to the soil of a foreign oountry, is 
governed by the lex loci, and not by English law.
(Ct. of App., reversing Adm.) The M. Mox- 
ham  ...............................................................page 95, 191

2. Damage to realty abroad by ship—A dm ira lty
ju risd ic tion.— Quaere, can an English Court of 
Admiralty entertain an action for damage to 
realty in a foreign oountry, apart from some 
agreement or oontract of the parties. (Ct. of 
App., reversing Adm.) Id ..................... .................  191

3. Harbours, Doclcs, and Piers Clauses Act 1847 
—Damage to p ie r—Abandoned wreck— L ia b ility  
of owner.— Under the Harbours, Dooks, and 
Piers Clauses Aot 1847, seot. 74, enaoting that 
the owner of every vessel shall ba answerable for 
any damage done by such vessel to the harbour, 
dook, or pier, or the quays or works oonneoted 
therewith, the owner of a ship, which, aban
doned by her crew through stress of weather, 
becomes a total wreck, and is driven against and 
damages the pier, is not liable for such damage.
(H . of L., affirming Ct. of App., reversing Q.B.)

The R iver Wear Commissioners v. Adamson ...........  242

DAMAGES.
Contract to repair ship  —  Delay —  Measure of 

damages— Loss of earnings.—Where a defendant 
has undertaken to supply the plaintiff’s steam
ship with a propeller shaft and other fittings, and

supplies things that are useless, and by that 
means the plaintiffs in obtaining other fittings 
lose the use of the ship for nine days, the loss of 
earnings of the ship for those nine days are to be 
taken into consideration in assessing the 
damages. (Q. B. Div.) Wilson and another v. 
General Screw Colliery Company.......................page 536

See Carriage of Goods, Nos. 12, 13— Charter- 
party , Nos. 7, 8, 9— Collision, Nos. 8, 9.

DAMAGE TO CARGO.
See Carriage of Goods, Nos. 8, 9, 10, 11— 

Practice, No. 6.

D EFA U LT.
See Practice, Nos. 12, 13—Shipowner, No. 5—  

Wages, Nos. 5, 7.

[D ELIVER Y .
See Carriage o f Goods, Nos. 12, 15— Stoppage in  

Transitu.

D EM URRA GE.
See Carriage of Goods, No. 14— Charter-party, Nos.

10, 11, 12, 13, 14, 15, 16— Collision, No. 9—  
Damages— Practice, No. 20—Salvage, No. 25.

D ER ELIC T .
See Salvage, No. 10.

D E TE N T IO N .
See Charter-party— Nos. 10,11, 17. 

D E V IA TIO N .
See Marine Insurance, No. 15.

DISBURSEMENTS.
See Master’s Wages and Disbursements.

DISCHARGE.
See Master, Nos. 2, 3.

D ISC IP LIN E .
1. Board of Trade in q u iry— Master— No charge 
made.— When an inquiry is instituted under the 
Merchant Shipping Acts into the conduct of a 
captain, the court may proceed with the inquiry, 
although the Board of Trade have no charge to 
make against the captain. (Q.B.) Ex parte M into  323

2. Wreck Commissioner— Jurisdiction— Certificate
of master— Loss, damage, or serious damage—  
Merchant Shipping Acts—Under the Merchant 
Shipping Acts 1854 to 1876, the Wreck Commis
sioner has no jurisdiction to suspend a master’s 
certificate where a ship has been stranded but not 
damaged, as his jurisdiction in that respeot is 
derived from the Merchant Shipping Aot 1854, 
sect. 242, whioh gives such jurisdiction only in 
the event of loss, abandonment of, or “ serious 
damage ”  to any ship. (Q. B. Div.) Ex parte 
Storey ....................................................................................... 549

DISCONTINUANCE.
See Practice, No. 14 

DISCOVERY.
See Collision, No. 21.— Practice, No. 15.

D IS T R IB U T IO N  OF SALVAGE.
See Salvage, Nos. 5, 6, 24.

D IV IS IO N A L  COURT.
See Practice, No. 1.

DOCK.
See Collision, No. 10.
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DOCK DUES.
See Charter-party, No. 8—Mersey Docks Acts 

Consolidation Acts.

DOCKMASTER.
See Collision, No. 10.

DOUBLE INSURANCE.
See Marine Insurance, No. 8.

EQ UIPPING .
See Necessaries, No. 2.

ESTOPPEL.
See Practice, Noa. 16, 17.

EV ID EN C E .
See Bottomry, No. 3—  Carriage of Goods, Noa.

8, 9, 14— Marine Insurance, No. 21— Sale 
of Goods, No. 4— Salvage, No. 19.

EXCEPTED PERILS.
See Carriage of Goods, Noa. 4, 5, 6, 7, 8.

EXCEPTIONS.
See Carriage of Goods, Noa. 4, 5, 6, 7, 8.

FALM O UTH HARBOUR.
See Collision , No. 7.

F IR E .
See Marine Insurance, Noa. 8, 9.

F IS H IN G  VESSEL.
See Collision, Nos. 29, 43— Wages, No. 2.

FOREIGN FLAG.
See National Character.

FOREIGN JUDGM ENT.
See Practice, Noa. 16, 12.

FO R EIG N  SHIP.
See Mortgage, No. 2— Necessaries, No. 3.

FOR FEITURE.
See Marine Insurance, Noa. 3, 4— National

Character.

FRAUD.
See Marine Insurance, No. 6— Shipowners,

Nos. 1, 2.
F R E IG H T.

See Carriage of Goods,' Nos. 15, 16 Charter-
party , Noa. 17, 18— Marine Insurance, Nos.
10,11, 12—Mortgage, Nos. 5, 6.

GENERAL AVERAGE.
1. Donkey engine— Sailing ship— Leak—-Spars con

sumed fo r  fue l— Contribution.—Where a sailing- 
ship carries a donkey engine for loading and dis
charging, which is also available for pumping, 
she need only carry a reasonable supply of coals 
for pumping purposes, and if  during the voyage 
she springs a leak, and such supply of the coals 
is exhausted in pumping, and the master is com
pelled to oonsume spars and other materials for 
keeping up the fires, the shipowners are entitled 
to olaim from the owners of cargo for general 
average in respect of such consumption. (Q.B.
Div. and Ct- of App.) Robinson v. Price-page 321, 407

3. Salvage expenses—Agency charges— Commission 
— Shipowner.—Where a vessel gets aground and 
the shipowner engages Balvors and incurs ex
pense in rescuing her and her cargo and con-

veying the cargo to the port of destination, his 
exertions do not give him any right to commis
sion or agency charges for superintending the 
salvage services and receiving the oargo, as he 
does these things for his own benefit for the 
purpose of earning fre ight; and suoh commis
sion cannot be made a general average oharge on 
the cargo unless specially provided for by an 
average agreement. (Q. B. Div.) Schuster and 
others v. Fletcher ....................................................  page 577

3. Ship ’s tackle cut away— Certainty of loss— Right
to contribution.—A shipowner is not entitled to 
general average from owners of cargo in respect 
of the abandonment (to save the whole adven
ture) of ship's tackling when the condition of the 
tackling was such that i t  must have been lost in 
any event. (Ct. of App., reversing C. P. Div.) 
Shepherd and others v. Kottgen and others .......  514

4. Ship’s mast— Endangering vessel— Wreck— Right
to contribution.— Where a ship's mast is swaying 
about in a heavy gale in such a manner as to 
endanger the vessel, and it  is by the master s 
order cut away and abandoned, there is no con
tribution for such loss if the mast iB a wreck and 
valueless when cut away, and must have been 
lost in any event; and if  at the tria l of an action 
by the shipowners against the owners of cargo to 
recover general average, the judge asks the jury 
whether the mast was or was not, at the time of 
the sacrifice, a wreck and valueless, there is no 
misdirection, and he is not bound to ask them 
whether, if  the storm had suddenly ceased, the 
mast might possibly have been saved. Ct. of 
App., reversing C. P. Div.) I d ................................ 544

See Carriage of Goods, No. 16—Practice, No. 6.

GOVERNING LAW .
See Carriage of Goods, No. 11— Damage, No. 1.

GOVERNMENT SHIP.
See Salvage, Nos. 2, 3, 4, 7, 12.

HARBOURS, DOCKS, AND PIERS CLAUSE 
ACT, 1847.

See Damage, No. 3.— Wreck.

H E R  MAJESTY’S SHIPS.
See Salvage, Nos. 2, 3, 7, 12.

HYPOTHECATION.
See Sale of Goods, No. 7.

ILL E G A L ITY .
See Marine Insurance, No. 30.

IN C E P TIO N  OF RISK.
See Marine Insurance, No. 30.

IN D E M N IT Y .
See Master’s Wages and Disbursements, No. 1.

IN E V IT A B L E  ACCIDENT.
See Collision, Nos. 24, 31, 32.

IN JU N C TIO N .
See Shipowner, No, 4.

INSOLVENCY.
See Practice, No. 23.

INSPECTION OF DOCUMENTS.
See Collision, No. 37.

INSUR ABLE IN TER ES T.
See M arine Insurance, Nos. 13, 17,18, 28.
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INSURANCE.
See Charter-party, Nos. 9, 24—Marine Insur. 

ance— Sale of Goods, No. 3.

IN TER ES T.
See M arine Insurance, Nos. 13, 17, 18, 28 

— Salvage, No. 26.

JUDG M EN T.
See Practice, Nos. 9, 13, 16, 17— Salvage, No. 26. 

JU D IC A TU R E  ACTS.
See L im ita tio n  of L ia b ility ,  No 1— Practice, 

Nos. 3, 12, 13, 14, 19, 22, 24, 26, 27.

JU R ISDICTIO N.
See Booty of W ar— Collision, No. 36—Damage,

No. 2— Discipline, Nos. 1, 2— Master, No. 1—  
Mortgage, Nos. 1, 2— Necessaries, No. 3—Prac
tice, Nos. 3, 21, 22, 25, 26— Wages, No. 2—  
Wrongful Dismissal.

K ID N A P P IN G  ACT 1872.
See M arine Insurance, Nos. 3, 4.

LA TE N T  DEFECT.
See Collision, No. 11.

L A Y  DAYS.
See Charter -pa rly , Nos. 12, 13, 14. 

LEAKAGE.
See Carriage o f Goods, No. 5— General Average,

No. 1

L IE N .
See Charter-party, Nos. 11, 16, 17, 18— Consignor 

and Consignee, No. 1— Marine Insurance, No.
27— Master No. 2— Necessaries, Nos. 2.— Salvage, 
Nos. 13,14, 15, 16— Stoppage in  Transitu , No. 3.

L IF E  SALVAGE.
See Salvage, No. 14,15, 16,17. 

LIG H TER A G E .
See Charter-party, No. 20.

L IG HTS.
See Collision, Nos. 14, 15, 16, 17, 18, 19,43. 

L IM IT A T IO N  OF L IA B IL IT Y .
1. Practice— Collision action— Admission of l ia 

b i l i ty — Counter-claim fo r lim ita tion .— Under the 
system of pleading established by the Judicature 
Act and rules, the defendant, where he admits his 
liability for the damage done by a collision, but 
claims to have his liability limited to ¿68 or ¿615 
per ton of his vessel under the Merchant Ship
ping Act 1862 (25 & 26 Viet. c. 63), s. 54, can so 
claim by counter-claim instead of by instituting 
a separate suit for limitation of liability. (Adm. 
Div.) The C lu tha .........................................  ........ page 225

2. Practice— Collision— Counter-claim fo r lim ita 
tion— Alternative.— Semble, when liability is not 
admitted, a similar course may be adopted in the 
alternative. (Adm. Div.) Id .................................  225

3. Practice— Payment in to  court—Collision action 
— Transfer to lim ita tio n  action not necessary.—  
Where a vessel under arrest in a cause of 
damage is liberated on payment into court of the 
amount to which her liability was limited under 
25 & 26 Viet. c. 63, s. 54, together with a sum to 
cover costs and interest, and subsequently is 
found solely to blame for the collision, and the 
owners having instituted a suit for limitation of 
liability, move for a decree in that suit and that

the money in court should be transferred to the 
credit of that suit, the court w ill grant the decree, 
but not the transfer of the money, as it  is unneces
sary by the practice of the court. (Adm. Div.)
The Sisters ...................................................................page 224

4. Practice—Stay of proceedings—Reference—Costs. 
— In  a collision cause, although the defendant is 
entitled, upon admission of liability and pay
ment into court of the amount of his liability 
under the Merchant Shipping Act, 1862, s. 54, to 
a stay of proceedings as against himself, plain
tiffs having separate interests may, at the defen
dant’s cost, proceed to a reference to settle the 
respective amounts due to them, and may tax 
their oosts. (Adm.) The Expert ........................ 381

See M aritim e Insurance, No. 25.

L IS  A L IB I PENDENS.
See Practice, No. 18.

LOADING.
See Charter-party, Nos. 11, 12, 13, 14, 15. 16,

17, 18,19,20, 21— Marine Insurance, No. 13.

LOOK-OUT.
See Collision, No. 20.

LORD CAMPBELL’S ACT.
See Collision, No. 36.
LOSS OF M ARKET.

See Carriage of Goods, No. 12.

M A C H IN ER Y.
See Damages.

M ANAGING OW NER.
See Shipowner, No. 6.

M A R IN E INSURANCE.
1. Agents—London merchants— Custom— Discount 

on insurances.— By the custom of London mer
chants persons acting as agents for shipowners 
in insuring ships are entitled to retain the 10 per 
cent, discount allowed to them by underwriters, 
and if  the shipowner has assented to this in his 
previous dealings with his agents he cannot ob
ject to them retaining any particular item.
(V.C. B. and Ct. of App.) Baring  v. Stanton 246, 294

2. Agent— Revocation of au thority— Commission.—
But insurance brokers whose agency in respect of 
a particular ship is revoked has no right to with
hold the policies on that ship, to collect the 
moneys due thereon, or to charge commission for 
collecting such moneys. (V.C. B.) Baring  v. 
Stanton ......................................................................  246

3. B a rra try—Kidnapping Act 1872—Carrying Poly
nesian labourers w ithout licence— -Forfeiture.—
The Kidnapping Act 1872 (35 & 36 Viet. o. 19) 
having prohibited the carrying of Polynesian 
native labourers in ships without a licence, under 
penalty of forfeiture of the ship, a master who, 
without the authority of his owners, but with a 
knowledge of the prohibition, ships and carries 
native labourers, and so brings about the seizure 
and condemnation of his ship, oommits an act of 
barratry in respect of which his owners may re
cover against their underwriters. (P. C.) The 
Austra lian  Insurance Company v. W illiam  
Towniey Jackson (resp.)............................................  26

4. B arra try— Kidnapping Act 1872—Evidence—  
Knowledge of prohib ition.— Where a master ships 
and carries Polynesian native labourers without 
a licence, against the provisions of the Kidnap
ping Act 1872, proof that the master, although 
he may never have seen the Act itself or the pro-
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clamation thereof in the Australasian Colonies, 
was informed before shipping the labourers that 
such an Act existed, and that it  was illegal to 
carry them, is sufficient evidence to justify a jury 
in finding that he shipped and carried the 
labourers wilfully and with knowledge of the 
prohibition, so as to make his act barratrous.
(P. C,) The A ustra lian  Insurance Company v. 
W illiam  Townley Jaclcson (resp.)....................page 26

5. Broker —  Employment —  Lien  —  Premiums. —  
Where a shipowner employs a broker to effect 
insurances, and the broker, there being no under
writers at the place of employment, necessarily 
engages another broker elsewhere to effect the 
insurances, and such latter broker pays the 
premiums, he has a lien upon the policies for 
such premiums as against the shipowner, who 
must be taken to have authorised his employ
ment. (Ct. of App., reversing Ex.) Fisher v. 
Smith  .................................... - .............................211,492

6 . Concealment of m ateria l fact— Master— Fraud  
or negligence— Communication to owners.— Before 
a policy can be avoided for the concealment of 
a material fact, within the knowledge of the 
master of a ship, and not communicated by him 
to his owners, such concealment must have been 
culpably negligent, fraudulent, or wilful, for the 
purpose of enabling the owners to insure ; hence 
where a master writing to his owners omits, with
out fraud or negligence, to mention the loss of an 
anchor and chain, and his owners, after receiving 
the letter, insure the ship, which is afterwards, 
in the course of her. voyage and by perils not 
consequent upon the loss of the anchor and chain 
totally lost, her owners can recover for such loss, 
although not for the anchor and chain. (Q. B. 
Div.) Stribley v. Im peria l Insurance Company 134

7. Constructive tota l loss— Cargo— Perils—P art
damaged—Sale by Master— “  Free from  pa rticu 
la r average.” —There is no constructive total loss 
of cargo except where the whole loss is occasioned 
by the perils insured against, and consequently, 
where a portion of the cargois damaged, and the 
whole is properly landed by the master and the 
damaged part sold, and the master makes default 
in forwarding the remainder, although it  would 
have covered the expenses of forwarding, the 
owners cannot recover under a policy “ free from 
particular average.” (C . P. Div.) Meyer and 
others v. B a lli and others .................................... . • • 324

8 . Double insurance—Fire Policy in  hand—Marine 
policy— Notice.— Where goods are insured against 
fire “ in any shed, or store, or station, or in 
transit to A. by land only, or in any shed or 
store, or on any wharf in A. until placed on board 
ship,” and are afterwards insured with other 
persons,,“ lost or not lost at and from the river 
B. to A. per ship or steamers, and thence per 
ship or steamers to C., including the risk of craft 
from the time the goods are first waterborne, and 
of transshipment and relanding and reshipment at 
A.,” and it  is a condition in the former policy 
that if  the goods are “ insured elsewhere, notice 
of suoh insurance shall be given to the insurers, 
otherwise the policy to be void,” but no notice 
is given of the second policy, and the goods 
having come to A. in several steamers and not by 
land, are burnt at A. whilst in a warehouse stored 
and waiting for reshipment; the assured are 
entitled to recover on the fire policy, because the 
second policy applying only to marine risks, and 
not to storage on land, there was no double 
insurance, and the goods were not “ insured else
where,” words which would apply to a specific in
surance of the same risk, and are not satisfied in 
the case of different policies upon different risks

by the mere possibility of one overlapping the 
other under some possible circumstances. (Exch.
Ch., from C.P.) The A ustra lian  A gricu ltu ra l Co. 
v. Saunders..................................................................Va9e 63

9. Fire—  Ship—  Description of place.—  A policy
against fire on the hull of a ship whilst “ lying 
in the Victoria Docks, London, with liberty to 
go into dry dock, and light boiler fires once or 
twice during the currency of this policy, 
although covering the ship whilst in the Victoria 
Dock and the dry dock, and during her passage 
up and down the river between the two, does not 
cover the ship whilst lying in the river for repairs, 
after coming out of dry dock, and before return
ing to Victoria Dock. (H . of L., affirming Ex. 
Ch.) Pearson v. The Commercial Union In 
surance Company ..............................................................

10. Freight advances— Charterers* interest— Com
mission —  Premiums.—  Where a charter-party 
stipulates for “ sufficient cash not exceeding 
¿£600 to be advanoed against freight, if  required, 
at ports of loading subject to insurance and 2£ 
per cent, commission,” and the charterers make 
certain advances and insure the freight, they are 
entitled to insure on their own account, not only 
the actual cash advances, but also the commission 
and the premiums paid for insurance on freight 
as being “ freight advances ” within the charter- 
party. (Ct. of App.) W illiam s and others v. 
The North China Insurance Company.......................

11. Freight— Insurance by charterers—Ratification  
by shipowners.— Where charterers insure freight 
on behalf of themselves and those interested, the 
shipowners may, if  the policy be made on their 
behalf, ratify it  even after a loss has occurred,
(Ct. of App.) Id .................................................................

. 12. Freight— P aid  in  advance—  Charter -party -r- 
Loss of p a rt o f cargo —  Deduction from  
amount earned—Amount recoverable from  un
derwriters.—Where by the terms of a charter- 
party a part of the freight is made payable 
and is paid in advance, the charterer has a 
right to deduct the whole amount so paid by 
him from any freight which may be aotually 
earned in case of a loss of part of the cargo, and 
not merely a part proportionate to the amount of 
cargo lost. Hence, where a shipowner charters 
his ship from A. to B. by a charter-party, pro
viding that freight shall be payable on delivery 
at so much per ton on the quantity delivered, 

such freight is to be paid one half in cash on 
signing bills of lading and the remainder on right 
delivery of the cargo; ” and half the freight is 
paid on shipment and the rest is insured and half 
the cargo is lost on the voyage and the other half 
delivered without further payment of freight, the 
shipowner is entitled to recover as for a total 
loss of half the freight. (H. of L., reversing Ex. 
Ch.) Allison  v. The B ris to l Marine Insurance Com
pany ............................. .................................................... ........

13. Insurable interest— Purchase of “  cargo ” — Part 
only shipped— Total loss of p a rt—No appropria
tion.—Where a merchant buys a “ cargo” of rice 
per a named Bhip, “ payment to be by seller’s 
draft on purchaser, at six months’ sight, with 
documents attached,” and part of that cargo 
having been shipped on board the named ship 
chartered by the purchaser, and the remainder 
being alongside in lighters, the ship sinks at her 
moorings, and the part of the cargo already 
loaded is totally losb, there is no appropriation of 
the part of the cargo shipped to the purchaser, 
as his contract was for a complete cargo, and he 
could not be called upon to pay for the cargo by 
the sender, and the purchaser has no insurable 
interest, and cannot recover against under-
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writers on a policy “ on rice; ” nor can the pur
chasers make the underwriters liable by accept
ing bills of exchange against shipping documents 
signed after the loss and electing to be liable for 
the loss. (Ex. Ch. reversing C. P .; affirmed in H. 
of L., the Lords being equally divided.) 
Anderson v.M orice ..................................... page 31, 290

14. Perils of the sea— Causa proximo,—Loss.—In
ascertaining whether a ship was lost by perils of 
the sea, causa proximo non remota spectatur; 
therefore any loss caused by the perils of the sea 
is within the policy, although ¿t would not have 
occurred but for the concurrent action of some 
other cause which is not within it. (H . of L.) 
Dudgeon v. Pembroke.................................................. 393

15. Policy—Risk— Description—  Loss— Deviation.
—Where steam pumps are insured “ at and from 
Ardrossan to the A. steamer ashore in the 
nighbourhood of D., and while there engaged at 
the wreck and until again returned to Ardrossan 
by the s. steamer including all risk, while at the 
wreck,” and after the A. steamer is raised she 
makes for Belfast Loch (which is not the way to 
Ardrossan) with the pumps on board, and on this 
voyage sinks, and the pumps are lost, the loss is 
not covered by the policy. (Ct. of App.) W in- 
gate, B irre ll, and Co. v. Foster................................. 598

16. Practice— United States A dm ira lty— Premiums 
— Libel—Pleading .— A libel in an Admiralty 
Court, in the United States, claiming payment 
of premiums against ship, should set out the 
dates and amount of the policies, and also the 
name of the parties insured, and the character 
and extent of their interest. (U. S. Dist. Ct.)
The Dolphin  ..................................................... ........  287

17. Profits— Policy on goods—Insurable interest.—
A policy on goods without any mention of profits 
does not cover any interest in profits which 
might arise collaterally from a contract relating 
to the goods, although such contract exist at 
the time of the loss of the goods. (Exch. Ch., 
reversing C. P.) Anderson v. M orice .................... 31

18. Re-insurance—Policy on goods—Declaration of
interest.—A policy of insurance “ on goods ” 
will cover are-insurance. Hence an underwriter 
may re-insure the risk he has undertaken, and 
need only declare his interest to be in the 
original subject-matter, without declaring that 
he is re-insuring. (Ct. of App.) Mackenzie v. 
W hitworth  ..................................................................  81

19. Repairs— Extent of underwriter's lia b ility —
Election to repair— Total loss.—An underwriter’s 
liability under a policy on ship when the ship has 
sustained damage which the assured ¡although 
entitled to abandon elects to repair, must be 
measured by the cost of the repairs necessitated 
by the perils insured against, less one-third new 
for old, notwithstanding the underwriter is thereby 
made liable for more than the assured could have 
claimed for a total loss with benefit of salvage, 
and the assured obtains more than an indemnity 
for his loss. (Q. B. Div.) Lohre v. Aitchison and 
another...........................................  4 4 5

20. Return of Premium— Termination of risk—  
A rr iv a l a t place of discharge.— Underwriters are 
not bound to return premiums paid on a policy 
of insurance, unless the risk insured has termi
nated when the insurance is made, and on a 
voyage policy the voyage does not terminate 
(unless under an express stipulation) until the 
Bhip arrives, not merely at the port of discharge 
but at the usual place of discharge in the port, 
and is moored there. Where a ship on a voyage 
to Antwerp arrives there on Jan. 1, and enters 
the outer dock, and is insured on Jan. 2, before 
entering the inner dock, the usual place of dis

charge, the voyage is not terminated, and there 
is still a risk covered by the policy. (Ex. Div.) 
Stone and others v. The Ocean Marine Insurance 
Company (Lim ited)  of Gothenburg ............... page 125

21. Seaworthiness— Loss by perils— Sinking at 
moorings—Evidence.—Where a ship, previously 
to all appearances staunch and sound, and re
cently thoroughly repaired, and a few days before 
thoroughly examined without any defects being 
discoverable, sinks suddenly at her moorings, 
when she has taken in five-sixths of her cargo, 
and no direct evidence can be given why she 
founders, and no certain cause assigned for her 
doing so, the question of seaworthiness and loss by 
perils of the sea are proper questions for the jury  
in an action on a policy on cargo, and if  evidence 
is given of her good condition and conduct &o., 
prior to the loss, this w ill justify the jury in 
finding a loss by perils insured against. (Exoh.
Ch., from C.P.) Anderson v. Morice ....................  31

22. “ Suing and labouring ”—  Expenses —  “ Free
from  p a rticu la r average ”— Total loss.—Expenses 
recoverable under the suing and labouring clause 
in a policy “ free from particular average ” are 
such expenses as are necessary to avert a total 
loss, such as, in the oaae of a grain oargo, 
unshipping and warehousing, separating the 
damaged from that which can be carried on, and 
conditioning the latter, but nothing beyond what 
is necessary for that objeot. (C .P . Div.) Meyer 
and others v. R a lli and others ............................  324

23. Time or voyage policy— “ Fifteen days after 
a rriva l.” —Where a ship is insured from A. to 
B., and “ for fifteen days after arrival,” and she 
duly arrives at B., discharges her oargo, moves 
to another part of the port to take in another 
cargo, and is there lost by perils insured 
against before the expiration of the fifteen days, 
the underwriters are liable, because the policy 
must be considered, as to the fifteen days, not a 
voyage policy, but a time policy. (Ct. of App., 
reversing Ex. Div.) Gambles) and others v. The 
Ocean Marine Insurance Company of Bombay 92, 120

24. Time policy— Seaworthiness— W arranty.— In  an 
ordinary time policy there is no implied warranty 
that the vessel should be seaworthy at any period 
of the risk. H . of L., reversing Ex. Ch. and aff.
Q. B.) Dudgeon v. Pembroke ...................... 101, 393

25. Total loss— Collision— Ships belonging to same 
owner-— Underwriters’ r ig h t  —  L im ita tio n  of 
l ia b ility .— The Merchant Shipping Acts, in giving 
shipowners power to lim it their liability, do not 
create any|new rights, but restrain existing rights 
by limiting liability. The right of the under
writers of a lost ship for damages against a 
wrongdoer is merely to make the same claim that 
the insured might have made. Hence,in the case of 
collision between two ships belonging to the same 
owner by which one is lost by the exclusive fault 
of the other, the underwriters of the policy on the 
lost ship can make no claim against the sum paid 
into court under the limitation of liability clauses 
of the Merohant Shipping Act (25 & 26 Viet. o.
63, sect. 54), the insured being himself the per
son causing the damage. (H. of L.) Simpson 
and others v. Thomson and others ..................

26. Total loss—Sale of goods by Master—Notice of 
abandonment— Right of underwriters to salvage.—  
Where in the course of a voyage insured goods 
are so damaged that they are of necessity sold 
by the master, there is without abandonment a 
total loss for which the underwriters are liable, 
subject to their right to receive the proceeds of 
the sale from those to whom it  is paid. I f  the as
sured have possession of the proceeds, they are 
deducted from the total loss, but if  they arc in the

667
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hands of third parties the assured may recover 
for a total loss if they have nothing which would 
lessen the chance of the recovery of the proceeds 
by the underwriters. A refusal by assured to 
accept and give a receipt in full of all demands 
for the proceeds of sale from the hands of the 
shipowner, less pro rata  freight claimed by him, 
leaving the net amount less than the insured 
value, is not an act which w ill deprive the assured 
of his right to recover for a total loss. (Q. B. 
Div.) Saunders and another v. Baring and 
another............................................................................page

27. Underwriter— Premiums— Lien— United States
law.— By United States law an underwriter upon 
ship has a maritime lien for the premiums due to 
him under marine policies upon the ship under
written by him, and can enforce payment by pro
ceeding in  rem in Admiralty against the ship 
insured. (U.S. Dist. Ct.) The Dolphin  .............

28. Valued policy  —  Evidence of thing valued—
Interest— Fraud.—Under a valued policy it  may 
be shown what it  was intended to be valued, 
with a view to disputing interest in the whole 
subject of valuation, though the amount of the 
valuation can be disputed only on the ground of 
fraud. (Ct. of App.) W illiam s and others v. 
The North China Insurance Company.......................

29. Voyage policy  —  D eviation—  Description of
voyage.— A ship which is insured for a voyage 
from Liverpool to Philadelphia and the United 
Kingdom, and which by a subsequent memo
randum indorsed on the policy, in consideration 
of additional premium, obtains leave to go to 
Antwerp, must go either to a port in the United 
Kingdom or to Antwerp, but cannot within the 
policy go to Antwerp first and thence proceed to 
a port in the United Kingdom, and if  she ia lost 
between Antwerp and such port she is not 
covered by the policy. (Ex. Div.) Stone and 
others v. The Ocean M arine Insurance Company 
(Lim ited ) of Gothenburg ...............................................

30. Wagering policy— Open policy on profits and
commissions— W ithout benefit o f salvge—B ritish  
ship— 19 Qeo. 2, c. 36.— Open policies on profits 
and commission on goods to be shipped contain
ing the clauses “ warranted free from all average” 
and ‘‘ without benefit of salvage,” but to pay 
loss upon such part as shall not arrive, are null 
and void under 19 IQeo. 2, c. 37, if  the insured 
may declare in British ships, and the assured are 
not entitled to a return of premiums paid. (C. P. 
Div.) A llk ins  and cmother v. Jupe, Pembroke, 
Oppenheim and Choisy....................................... ............

31. W arranty of seaworthiness— Vessel b u ilt fo r
in land  navigation— Ocean voyage.— Where a 
vessel built for inland navigation iB insured for 
an ocean voyage there is an implied warranty 
that she shall be made as seaworthy for the 
voyage as such a vessel can be made by ordinary 
available means. (Ct. of App.) Turnbu ll and 
others v. Janson ..........................................................

132

287

342

152

449

433

See Charter-party, Nos. 9, 24.

M A R IN E INSURANCE ASSOCIATION.
1. Membership—Buies—Payment of contribution • 

Estoppel. —  Where by the rules of a mutual 
marine insurance association no person can 
become a member except by signing the articles, 
but a shipowner, having an equitable interest, 
and having had transferred to him the legal 
interest in a ship insured in the association^ by 
its former owner (a member), pays the contribu
tion claimed from him by the association, the 
latter are estopped from disputing the shipowner s 
interest in the policy and his right to sue on it, 
although he may not have complied with the

154

rules as to membership. (Ex. Ch.) Edwards v.
The A berayron M u tu a l Ship  Insuran ce  Society 
(L im ite d ) ...................................................... ..........Pa9e

I. Rules —  Effect of— C ontribu tory  not member.—
The rules of such association, by which disputes 
are to be settled by the directors with an appeal 
to the whole society, and no action is to be 
brought for any claims on the society by its 
members, are not binding upon a person paying 
premiums under such circumstances, and do not 
preclude him from bringing an action after a 
refusal of his claims by the directors, but before 
an appeal to the whole society. (Ex. Ch.) 
E dw ards  v. A berayron M u tu a l Ship  Insurance  
Society (L im ite d ) .................................................... 154

3. Unregistered association— Non-members taking  
policies— M anag er's  l ia b il i t y — R etu rn  o f p rem ium  
— Consideration .— When non-members take out 
special rate policies in  an unregistered mutual 
assurance association, having power to  issue 
special rate policies to  members only, and such 
policies so issued are signed by the managers 
who become personally responsible fo r the amount 
insured, such non-members have no claim upon 
the members for the ir premiums on the association 
being wound-up, and the personal l ia b ility  of 
the managers prevents fa ilure of consideration.
(M . R .)  Re A rth u r  Average Association (De  
W inton  an d  Co.’s case) ................................................  245

4. W in d in g -u p  —  C ontribu tory  —  Non-member
Costs.— I f  a person claiming under the winding-up 
of a mutual assurance association allow his 
name to be put on the list of contributories and 
pay calls, he cannot afterwards obtain the re
moval of his name from the list of contributories 
upon the ground that he had prior to the 
winding-up ceased to be a member by the rules 
of the association, but will be held liable to 
contribute for costs. (V. C. M .) Re Queens 
Average Association ; Ex p a rte  Lynes .................... 576

M A R IT IM E  L IE N .
See M a rin e  Insurance. No. 27— Necessaries, No. 2.

MASTER.

1.

2.

3.

Certificate of registry—A dm ira lty  ju risd ic tion—  
Delivery up .— The High Court of Justice (Ad
miralty Dvision) has power, upon the applica
tion of the owners of a ship, to order a master 
who had been dismissed from their employment 
to deliver up the certificate of registry and other 
papers and property belonging to the ship, where 
he refuses to surrender them. (Adm.) The St.
O la f .......................................... ; .............................. 268
Certificate of registry —  Lien —  Wrongful dis

missal.— Semble, a master, whether co-owner or 
not, can have no lien upon a certificate of registry 
or ship’s papers in case of wrongful dismissal by 
the managing owners. (Adm.) The St. O la f... 268 
Dismissal—Reasonable notice.—The master of a 
ship, in the absence of express stipulation in the 
contract of hiring, is entitled to reasonable 
notice of dismissal from the shipowner. (C. P. 
Div.) Green v. W righ t.............................................  "54

See Discipline—Master’ s Wages and Disburse
ments—Necessaries, No. 1.

MASTER AND SERVANT.
See Damage, No. 3.

MASTER’S L IE N .
See Master, No. 2

MASTER’S WAGES AND DISBURSEMENTS.
1. Collision—Bond given by master— No claim  

against owners.—Where a ship, through the
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default of her master, has run into and damaged 
another ship, and the master of the former has, 
in respect of such collision, given a bond for the 
amount of the damage binding himself and his 
owners and the ship, he, being himBelf a wrong
doer, cannot, in an action for wages and disburse
ments, claim the amount of such bond or to 
be indemnified against any claim to be made 
against him thereunder in respect of the collision. 
(Adm. Div.) The L im erick ............................ paye 206

2. Lien— Company— Wound-up— Leave to proceed 
— Costs.—Where a master has a lien for disburse
ments on a ship which belongs to a limited com
pany and the company is wound-up and all 
actions and proceedings stayed, the master must 
obtain leave in the winding-up to enforce his lien 
in A dmiralty, and he w ill be entitled to recover 
the amount due to him, and also his costs in the 
winding-up proceedings. (Ct. of App.) Re 
The Rio Grande do Sul Steamship Company
(.Lim ited) ....................................................................... 424

3. Repairs to ship—L ia b ility  of master— Claims
fo r  disbursements.—Whore shipwrights execute 
repairs to a ship at the order of the master, given 
under circumstances by which the shipwrights 
acquire a right to claim against either the owners 
or the master, and they elect to claim against the 
master, the latter may, in an action for wages 
and disbursements, proceed against the ship and 
recover for the amount of such shipwrights’ claim 
as a disbursement made on Bhip’s account. (Adm- 
Div.) The L im e rick .................................................  206

M A TE R IA L FACT.
See M arine Insurance, No. 6.

M A TE R IA L M EN.
See Master’s Wages aud Disbursements, No. 3—

Necessaries, Nos. 2, 4.

MEASURE OF DAMAGES.
See Carriage of Goods, Nos. 12, 13— Charter-party,

Nos. 7, 8, 9— Collision, Nos. 8, 9— Damages.
MERCHANT SHIPPING  ACTS.

See Collision, Nos. 1, 2, 7, 42— Discipline, Nos.
1 ,2—L im ita tio n  of L ia b ility , Nos. 1, 2, 3, 4—  
N ational Character— Portection of Seamen—  
Salvage, Nos. 3, 7, 10, 12, 14, 15— Unseaworthy 
Ships— Wages, No. 1.

MERSEY DOCKS ACTS CONSOLIDATION  
ACTS.

Dock dues— Ship in  ballast— Cargo.— A vessel dis
charging her cargo at another port in England 
and there taking on board ballast to go to Liver
pool to load a cargo for the West Indies, is not, 
by reason of her also taking on board a bale of 
ootton and a few artioles for the express purpose, 
entitled to be treated as a vessel trading inwards, 
but is a vessel arriving in ballast within the 
meaning of the Mersey Docks Acts Consolidation 
Act (21 & 22 Viet. c. 92), sect. 30, and must pay 
dock dues accordingly. (C. P.) De Garteig v.
The Mersey Docks and Harbour Board, ................ 500

MERSEY PILOTAGE.
See Collision, No. 6.

MORTGAGE.
1. A dm ira lty  ju risd ic tion— Arrest— 3 i f  4 Viet. c.

65— Foreign ship.— The arrest necessary to found 
the jurisdiction of the High Court of Justice 
(Admiralty Division) over claims by mortgagees 
of foreign ships under 3 & 4 Viet. c. 65, must be 
in a cause over which the court has jurisdic
tion ; a mere de facto arrest is not sufficient. 
(Adm.) The E vange lis tria ..................................... 264

2. A dm ira lty  ju risd ic tion— Cause of mortgage or
possession—Foreign ship— Consent of parties—  
Intervention of foreign representative.—-The High 
Court of Justice (Admiralty Division) has juris
diction, independently of the Judicature Acts, to 
and will entertain on the intervention of the 
representative of a foreign state, or by the con
sent of parties, a cause of possession or mortgage 
of a foreign ship belonging to such state, so far 
as to ascertain the true position of the claimants 
and the nature of their title, and will, where it  is 
for the advantage of all parties, order a sale of 
the ship. The See Reuter (1 Dods. 22) followed. 
(Adm.) The Evangelistria  ............................page 264

3. Effect of mortgage— Transfer of interest.— A mort
gage of a ship transfers the ownership, so far as 
to entitle the mortgagee to the whole of the 
mortgagor’s interest as security for his money.
(C. P. Div.) K eith  and another v. Burrows and 
another .......................................................................  280

4. Effect of mortgage— Omission to register.— The
only effect of the omission to register a mortgage 
of a ship is to postpone it  to a subsequently 
registered mortgage. (C. P. Div.) Keith  and 
another v. Burrows and another ............................  280

5. Freight— Mortgagee’s r igh t—Assignee of freight.
— A mortgagee of the ship is entitled to freight 
as against an assignee of freight by an assign
ment made after the mortgage, but before its 
registration. (C. P. Div.) Id ................................  280

6. Freight— Right of mortgagee— B il l  of lading—  
Shipowner’s cargo.— The mortgagee of a ship is 
only entitled to such freight as is acoruing by a 
contract existing when he takes possession, and 
where the cargo belongs to the shipowner, and is 
shipped under bills of lading at a nominal freight 
but upon sale of the cargo the shipowner in
voices the cargo at an increased rate of freight, 
such increased rate is not freight, but the price 
of the cargo, and the mortgagee is not entitled to 
more than the bill of lading freight. (Ct. of App. 
and H . of L.) K eith  and another v. Burrows and 
another.................................................................. 427, 4:1

N A TIO N A L CHARACTER OF SHIP.
1. Concealing B rit ish  character—Merchant Shipping 

Act 1854— Forfeiture— Closing registry—Foreign 
flag .—Where a British subject, the owner of a 
British ship, by a representation to the collector 
of customs at the port of registry that his ship 
has been sold to foreigners, procures the closing 
of the registry, and sails her under a foreign 
certificate of registry and under a foreign flag, 
whilst he continues to own her and to receive the 
profits of working her, doing such acts with the 
intent to conceal her British character from the 
officers of customs, and prevent her seizure as 
unseaworthy, he commits an offence against the 
provisions of the Merchant Shipping Act 1854 
(17 &  18 Viet. c. 104), s. 103, by reason of which 
his ship is liable to, and w ill be condemned to 
forfeiture to Her Majesty. (Adm.) The Sceptre. ■■ 269

2. Concealing B ritish  character —  Forfeiture —  A t
tachment of forfe iture— Bond fide purchaser— Mer
chant Shipping Act 1854.— Where an offenoe is 
committed by a shipowner or master against seot.
103 of the Merchant Shipping Act 1854, by con
cealing her national character, the ship beoomes 
forfeited to Her Majesty, and the forfeiture 
attaches, and the property in the ship is devested 
out of the owners, and vested in the Grown from 
the date of the committing of the offence, aud a 
person purchasing such ship bond fide and with
out knowledge of the offence committed, after 
the commission thereof, bnt before seizure and 
condemnation, cannot acquire a title  which will
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override the right of the Crown. (Adm. and Ct. 
of App.) The Annandale ....................page 383, 489

3. Concealing B ritish  character— Forfeiture— Inspec
tion o f ships— Merchant Shipping Acts— Costs—
A nominal transfer of a British vessel to an 
Englishman resident abroad, to enable her to sail 
under a foreign flag, her former British owners 
preserving their control over her, and by such 
means endeavouring to evade the provisions 
of the Legislature with regard to the inspec
tion, &c., of British ships, is an infringement 
of the Merchant Shipping Act 1844, s. 103. 
sub-sect. 2, and the ship so transferred is forfeit 
to Her Majesty. The original English owners, 
who were added as defendants by orders of the 
court, and who had not appeared, condemned in 
costs. The Sceptre (3 Asp. Mar. Law Cas. 269;
35 L. T . Rep. N.S. 429) followed. (Ct. of App.)
Id ....................................................................................  504

N AUTICAL ASSESSORS.

See Collision, Nos. 22, 23.

NAVIG AB LE R IVE R .

W harf—Bights of owner— Adjoining owner— Ap
proach of vessels.—The owner of a wharf on a 
navigable river has the right of reasonable user 
of his wharf, and may bring vessels up alongside 
it  for the purposes of loading and unloading, 
even though such vessels are longer than his 
own wharf, and project over an adjoining wharf, 
provided he does not unreasonably obstruct the 
business of the adjoining wharf, and the adjoin
ing wharf owner is not entitled to put timber or 
anything else into the river, to prevent such 
vessels coming opposite his wharf. (M. R.) 
O rig ina l Hartlepool Collieries Company (Lim ited ) 
v. Gibbs ....................................................................... 444

NECESSARIES.
1. B il l  drawn fo r necessaries—Colonial Ports—L ia 

b ility .—Where a master in a colonial port, un
able to procure or pay for necessaries otherwise, 
draws a b ill of exchange upon a firm of ship- 
brokers in this country, who accept and pay 
the bill, such shipbrokers can proceed against 
the ship as for necessaries supplied in default 
of payment of the amount due by the ship
owners. The Onni (Lush. 154) followed. (Adm.
Div. and Ct. of App.) 3 he Anna ........................  237

2. Equipping B ritish  ship—M ateria l man—Lien—  
Purchaser.— A material man, who supplies stores 
and materials for the equipment of a British 
ship, having no maritime lien, cannot enforce his 
claim against the ship in the hands of a subse
quent purchaser thereof, even though such pur
chaser has notice at the time of purchase that 
the claim is still unpaid. (Adm.) The Aneroid 418

3. Jurisdiction  —  B ritish  colonial port —■ Foreign 
ship.—The Admiralty Division of the High Court 
of Justioe has jurisdiction to entertain an action 
brought for necessaries supplied to a foreign ship 
in a British colonial port. 2 he Wataqa (Swab.)
165) followed. (Adm. Div. and Ct. of App.) The 
Anna ........................................................................... 237

4. Repairs— Ship’s husband— Payment by b il l—  
Dishonour—Right of recovery against co-owners.
— Where a ship is repaired by the order of the 
ship’s husband, and the cost of the repair is, 
by arrangement with the ship’s husband, appor
tioned among the several co-owners, who pay, 
some in cash and others in bills, and the bill of 
one of them is dishonoured, the material men 
can reoover the amount so left unpaid from the 
other co-owners, who being bound by the 
arrangements as to payment, cannot set up that

Y ol. I I I . ,  N. S,

the taking of the b ill gave the defaulting co
owner time to their detriment. (Ex. Div.) Mould  
and another v. Andrews and others............... page 329

NOTICE.
See Master, No. 3— Practice— Nos. 19, 20.

N O TIC E OP A B A N D O N M E N T  
See M arine Insurance, No. 26.

N O TIC E TO T H IR D  PARTIES.
See Practice, Nos. 19, 20.

OBSTRUCTION.
See Navigable River.

ONUS OP PROOF.
See Carriage of Goods, Nos. 8, 9.— Collision, os. 3, 4. 

OPEN POLICY.
See Marine Insurance, No. 30.

O VERTAKING  SHIP.
See Collision, Nos. 15, 16, 19, 46, 47, 48, 49, 50,51, 52.

OWNERS.
See Shipowner.

P A R TIA L  LOSS.
See Marine Insurance, Nos. 7, 12, 13, 22.

PAR TICULAR AVERAGE.
See Salvage, No. 13.

PARTICULARS.
See Carriage of Goods, No. 19— Collision, No. 39. 

PA R TNERSHIP.
See Shipowner, No. 6.

PASSING OP PROPERTY.
See M arine Insurance, No. 13— Sale of goods. Nos.

5, 6, 7, 8, 9—Stoppage in  Transitu.

PA Y M E N T OUT OF COURT.
See Wages, Nos. 5, 6.

PERILS OF T H E  SEA.
See Carriage of Goods, Nos. 4, 10— Marine Insurance, 

No. 14.

PERSONAL IN JU R Y .
See Collision, No. 36.

PILOTAGE.
See Collision, Nos. 3, 4, 5, 6, 7, 13, 25, 26, 2 /, 28. 

PLEADING .
See Collision, Nos. 33, 34, 40—Practice, No. 13—  

Salvage No. 27.

POLICY.
See M arine Insurance, Nos. 8,15, 17, 18, 23, 24.

28, 29, 30.

PORT DUES.
See Charter-party, No. 8.

POSSESSION.
See Mortgage, No. 2.

PRACTICE.
1. Appeals— County Court— A dm ira lty  D ivision  

Supreme Court of Judicature Act 1873.—— 
Although the Supreme Court of Judicature Act

2 a
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1873, s. 45, provides that County Court appeals 
may be heard before a divisional court con
sisting of two or three judges (sect. 40), the 
Admiralty Division, having all the exclusive 
jurisdiction of the High Court of Admiralty 
before the passing of the Act, still retains the 
jurisdiction to hear and determine County 
Court Admiralty appeals. (Adm.) The Two 
Brothers ...............................................................page 99

2. Appeal— Inferences o f fa c t—Evidence —  Revers
ing decree.— The Court of Appeal has great 
reluctance in reversing a decision of a judge of 
first instance, where he has come to a conclusion 
of fact upon conflicting testimony and after 
hearing the witnesses; but where the oourt of 
first instance draws inferences from the facts 
proved before it, a decision founded upon such 
inferences will be reviewed, and if erroneous 
reversed, without great pressure, by the Court
of Appeal. (Ct. of App.) The T ra n s it................ 233

3. Appeal—Jurisd ic tion  —  Discretion of judge—  
Supreme Court of Judicature Act.— Sect. 19 of 
the Supreme Court of Judicature Act 1873 does 
not give the Court of Appeal jurisdiction to 
entertain an appeal from a judge of the High 
Court with reference to a matter which, before 
the passing of the Judicature Acts, was in the 
absolute discretion of the judge. (Adm. and Ct.
of App.) The Amstel................................................  488

4. Appeal— Security fo r  costs—  Special circum
stances.— The Court of Appeal will not order 
security for costs of an appeal except under 
special circumstances. A plaintiff arresting a 
ship which is released on bail, and against which 
he obtains a decree, is not entitled to security 
for the costs of appeal, merely because the bail 
bond only covers the costs of the court below and 
not of the Court of Appeal. (Ct. of App.) The 
Victoria  ....................................................................... 230

5. Appearance—D is tr ic t registry— London registry
— T itle  of cause.— Where an action in  rem is 
instituted against a ship in a district registry 
and the shipowners, residing out of the jurisdic
tion of that registry, enter an appearance in the 
London registry, the appearance must show 
where the action was commenced, the title of the 
cause in the district registry, and that the defen
dants are resident out of the jurisdiction of that 
registry. (Adm.) The General B irch  ................ 99

6. Counter-claim— General average— Damage to
cargo—Adjustment —  Reference. —  Where to a 
claim for damage to cargo a counter-claim of 
general average is set up, it  is not necessary 
that such general average should have been ad
justed; but if  the evidence supports the fact of 
a general average loss having been sustained, 
the amount thereof, together with the amount of 
loss sustained through damage to the cargo, will 
be referred to the registrar and merchants to 
report. (Adm.) The Oquendo ............................  558

7. County Court action -  Leave to proceed in  H igh  
Court— Commission— County Court A dm ira lty  
Jurisdiction Act 1868.— When there are circum
stances rendering it advisable that an action 
which a County Court has jurisdiction to try  
under the County Courts Admiralty Jurisdiction 
Act (31 & 32 Viet. c. 71),. s. 3, should be com
menced in the High Court, such as the necessity 
for a commission abroad, the court will grant 
leave for a writ to issue under 31 & 32 Viet. c.
71, sects. 3, 9, though the cause of action may 
be of less amount than the lim it of the County 
Court jurisdiction. In  such a case notice of the 
order made by the court should be given when 
the writ is served. (C. P. Div.) E llis  and Co.
v. General Steam Navigation Company (Lim ited ) 581

8. County Court appeal —  A d m ira lty — Amount 
under ¿650.— A plaintiff claiming an amount not 
exceeding ¿650 in an Admiralty cause in a 
County Court, is precluded from appealing from 
the decision of the court by sect. 31 of the 
County Courts Admiralty Jurisdiction Act 1868
(31 & 32 Viet. c. 71). Adm.) The Falcon...page 566

9. County Court appeal— Court of appeal— Reasons
fo r judgment.— The reasons for judgment of the 
County Court judge, as well as for that of the 
High Court, should be before the Court of Ap
peal when a further appeal is made to that 
court. (Ct. of App.) The Swallow  ...................  361

10. County Court appeal— Leave to appeal— Costs 
of appeal.— Costs not allowed when the Court of 
Appeal reversed the decision of the court below, 
in an appeal for which permission was necessary.
(Ct. of App.) Id ........................................................  361

11. County Court— Appeal in  A dm ira lty— Leave to
appeal— Discretion of judge .— Leave to extend 
the time for appealing from a County Court in 
the exercise of its Admiralty jurisdiction, is, by 
sect. 27 of the County Courts Act 1868, a matter 
within the absolute discretion of the judge of the 
Admiralty Division, and from his decision no 
appeal lies to the Court of Appeal. (Adm. and 
Ct. of App.) The Anstel .........................................

12. Default o f appearance—Proceeding in  rem—
Supreme Court rules—A d m ira lty  Court A d d i
tiona l Rules 1871.— Order X I I I . ,  rule 10, of the 
rules of the Supreme Court as to proceedings in  
rem by default being annulled by the rules of the 
Supreme Court, Dec. 1875, the effect of such 
annulment is to bring into force, under and by 
virtue of the Supreme Court of Judicature Act 
1875, sect. 18, the Admiralty Court Additional 
Rules 1871, as to proceedings in  rem by default. 
(Adm.) The Polymede.............................................

13. Default o f pleading— Signing judgment— Ac tion
in  rem—Supreme Court Rules, Order X X IX ., 
r. 2.— Order X X IX ., r. 2, of the Supreme Court 
Rules, as to signing judgment in default of 
pleading, does not apply to proceedings in  rem ; 
consequently in an action in  rem for a liquidated 
sum for necessaries supplied, if  the defendant 
make default in delivering his statement of de
fence, the plaintiff cannot at once sign final 
judgment, but must bring the case on for hearing 
before the judge upon affidavit. (Adm.) The 
S factoria .......................................................................

14. Discontinuance— Costs.— Where a plaintiff iu
an action, after succeeding in an interlocutory 
application, the costs of which are made costs in 
the cause, gives notice of discontinuance of the 
action, under Order X X I I I .  of the Rules of the 
Supreme Court, the defendant is entitled to his 
costs, including the costs of such application. 
(Adm.) The St. O laf .............................................

15. Discovery of docume7its—Action in  rem—
Foreign ship— Time.— In  an action in  rem against 
a foreign ship whose owners are resident abroad, 
the court will make an order for discovery of 
documents against such owners, but will always 
allow a reasonable time for making the affidavit 
of documents. (Adm. Div.) The Em m a ...........

16. Foreign judgment— Estoppel— Res Judicata  ■
L is a lib i pendens.— In  an action of collision a 
judgment of a foreign court given in a cause 
between the same parties cannot be pleaded as 
an estoppel unless such judgment was obtained 
prior to the institution of the action in this 
country ; there being no res jud ica ta , but only 
lis  a lib i pendens, when the plaintiff instituted 
his action here, he can claim to proceed to judg
ment in this country if  he chooses. (Adm.) The 
Delta  ...........................................................................

488

124

271

341

218

256
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17. Foreign judgm ent— Estoppel —  Judgment by
default.— Semble, a judgment in a foreign court 
against a person not subject to the jurisdiction 
of that court to be an estoppel, must be a judg
ment on the merits, and not merely by default. 
(Adm.) Id ...........................................................V W  256

18. L is  a lib i pendens— Action in  rem—Abandon
ment of proceedings. —  When a plaintiff in an 
action in  rem has commenced two actions, one, 
first in order of date, in the High Court of Ad
miralty of Ireland, and a second in the High 
Court of Justice of England, he w ill not be 
allowed to proceed with the latter until he has 
abandoned proceedings in the former. I t  is not 
sufficient that he is desirous of abandoning pro
ceedings in the former, and that he is not allowed 
to do so by the Irish court; such refusal should 
be corrected by appeal. (Adm. Div.) The Cat- 
ta rina  Chiazzaro.......................................................... 1^0

19. Notice to th ird  parties—Rules of Supreme 
Court— Order X V I., r r .  17,18— Question common 
to p la in tif f  and defendant and th ird  party.— The 
court, on the application of defendant in an 
action, will order service of a notice citing a third 
party to appear in the action under rr. 17 and 18 
of Order X V I., of the Eules of the Supreme 
Court, where it  is satisfied that there is a material 
question to be tried in the action, common both 
to the plaintiff and the defendant, and to the defen
dant and the third party, although the whole 
question to be tried is not precisely identical in 
both oases, and that the plaintiff will not be pre
judiced by so calling in the third party. (Ct. of 
App., reversing Q. B. Div.) The Swansea Ship - 
pinq Company (Lim ited) v. Duncan Fox and
Co. .................  . .................................................... 166, 345

20. Notice to th ird  parties— Demurrage— Cargo 
sold to arrive— Charterers— Purchasers.— Where 
shipowners sue charterers for demurrage at a 
rate fixed by charter-party, and the charterers 
have sold the cargo to arrive, and allege that the 
delay is occasioned by the default of the pur
chasers against whom they can claim over, the 
court will allow suoh purchasers to be brought in 
as third parties even though the questions are 
not identical. (Ct. of App., reversing Q.B. Div.)
................................................................................. 166, 345

21. Proceedings under protest— Pleading —  Ad
m ira lty .— Where a defendant objeots to the juris
diction in a cause in  rem, and appears under pro
test, the former practice of the High Court of 
Admiralty, as to proceedings under protest, 
must be observed throughout. (Adm.) The 
Evangelistria  ..............................................................  264

22. Proceedings under protest —  A dm ira lty  
Supreme Court o f Judicature Act 1875. The 
practice of the High Court of Admiralty pre
vious to the passing of the Judicature Acts in 
proceedings in protest (Eeg. Gen. Adm. 1859, r.
37), is preserved by sect. 18 of the Supreme 
Court of Judicature Act 1875. (Ct. of App.)
The V ivar ..................................................................

23. Security fo r  costs— Assignment fo r benefit of
creditors.— Where a plaintiff has recently exe
cuted a deed of assignment of all his property to 
an assignee, he will be required to give security 
for the costs of suit, unless he satisfies the 
court he is solvent. The fact that he is carrying 
on business is not sufficient proof of his sol
vency. (Adm.) The Lake Megantic ....................

24. T h ird  parties—Rules of Supreme Court, Order 
X V I., r. 18—Costs.— Where parties have been 
summoned to appear under Order X V I., r. 18, of 
the Eules of the Supreme Court, against whom 
no claim to contribution is made out, the parties

so summoned are entitled to their costs. (Adm.) 
Specie ex Sarpedon............................................. page 509

25. W rit fo r service out of ju risd ic tion—Supreme 
Court Rules— Collision on high seas— Foreign 
ship.— Where an English ship is damaged in colli
sion upon the high seas, outside any territorial 
jurisdiction, by a ship owned by a foreign com
pany established abroad, there is no power to 
issue a writ for service out of the jurisdiction 
upon, or of which notice is to be given out of the 
jurisdiction to, the foreign company, and claim
ing damage in respect of the collision. (Adm.)
Re Sm ith and o thers .................................................  259

26. W rit fo r service out of ju risd ic tion —“ W ith in
ju risd ic tion ” — SupremeCourtRules.— Semble, that 
“ within the jurisdiction ” in Orders I I .  and X I. 
of the Supreme Court Eules, means within the 
territorial jurisdiction. (Adm.) I d ..................... 259

27. W rit in  rem— Service— Rules of Supreme 
Court.— T he rules of the Supreme Court of 
Judicature as to service of writ of summons in 
Admiralty actions in  rem are to be strictly fol
lowed. Service of the writ on the captain of the 
ship on board, and nailing of the warrant of 
arrest on the mast, are not sufficient notioe of a 
suit in  rem against the ship to all whom it may 
concern. (Adm.) The Marie Constance ...........

See Bottomry, No. 3— Carriage of Goods, No. 19—  
Collision, Nos. 21 to 41— Lim ita tion  of L ia b ility  
—Mortgage, Nos. 1, 2— Salvage, Nos. 19 to 29 
Shipowner, No. 5— Wages, Nos. 5, 6, 7.

P B E L IM IN A E Y  ACT.
See Collision, Nos. 21, 35. io.

PEEM IUM S.
See Marine Insurance, Nos; 5, 27.

PE IN C IPA L AND AGENT.
See Charter-party, No». 1—Marine Insurance, No3.

1, 2, 5— Sale of ship, Nos. 1, 2.

PE IZE .
(As to the constitution and jurisdiction of British 

Prize Courts, see note p. 66.)
See Booty of War.

PEOFITS.
See M arine Insurance, Nos. 17, 30.

PEO B A TA  F E E IG H T .
See Carriage of Goods, Nos. 15, 16 Marine  

Insurance, No. 26,

PEOTEST.
See Practice, Nos. 21, 22.

PEOTECTION OF SEAMEN.
Boarding ship w ithout permission—Merchant ship

ping Act 1854, sect. 237— Place of destination—  
Dock—Place of discharge.— Sect. 237 of the Mer
chant Shipping Act 1854, which provides that 
every person (with certain exceptions) who goes 
on board any ship about to arrive at her place of 
destination before her actual arrival in dock or 
at the place of her discharge, “ without permis
sion of the master,” incurs a penalty, must be 
construed strictly ; and a person boarding a ship 
whioh has arrived in a dock in her port of desti
nation, although not the place of her discharge, 
is not liable to a penalty. (Q. B. Div.) Atwood
(app.) v. Case (reap.).................................................

PUECHASEE.
See Necessaries, No. 2— Shipowner, Nos. 1, 2,
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B A IL  W A Y AND CANAL TR A FFIC  ACT.
See Carriage of Goods, Nos. 18, 20.

BAM.
See Collision, Nos. 55, 56. 

R A TIF IC A T IO N .
See Marine Insurance, No. 11.

RATS.
See Carriage of Goods, No. 4.

R E C E IV E R  OF W RECK.
See Salvage, No. 10.

REFERENCE.
See L im ita tio n  o f L ia b ility ,  No. 4. 

REGISTER.
See Shipowner, Nos. 1, 2, 4, 6.

REG ISTERED OW NER.
S "e Mortgage, Nos. 4, 5—Shipowner, Nos. 1,2,4, 6. 

— Wages, No. 1.

R EG ISTRATIO N.
See Mortgage, Nos. 4, 5— Shipowner, Nos. 1, 2, 4, 6.

REGULATIONS FOR P R E VE N TIN G  COLLISIONS.
See Collision, Nos. 42 to 53, 59.

RE-INSURANCE.
See Marine Insurance, No. 18.

REPAIRS.
See Necessaries, No. 4.

RES JUDICATA.
See Practice, No. 16.

R E TU R N  OF PREMIUM S.
See Marine Insurance, No. 20.

RISK.
See Marine Insurance, Nos. 9, 15, 20, 23, 29. 

R IV E R  MERSEY.
See Collision, No. 6.

RULES OF SUPREME COURT.
See Practice.

SACRIFICE.
See General Average, Nos. 1, 3, 4.

SA IL IN G  SHIPS.
See Collision, Nos. 44, 45, 46, 47, 48, 49, 50, 53. 

SALE OF CARGO.
See Carriage o f Goods, No. 16—Marine Insurance, 

Nos. 7, 26.

SALE OF GOODS.
1. Cargo— Vbndor and purchaser—R ight to whole 
cargo.— Where vendors abroad contract to supply 
purchasers in England with aoargoof from 2500 
to 3000 barrels (sellers’ option) of petroleum, the 
shipment to be made abroad, and the vessel to 
proceed to a port of discharge to be determined 
by the purchasers ; the purchasers are entitled to 
a  whole cargo not exceeding 3000 barrels, and 
are not bound to accept 3000 barrels out of a 
ship chartered by the sellers, and loaded with 
3000 barrels consigned to the purchasers, and

300 barrels differently marked and consigned to 
other parties. (Ct. of App.) Borrowman and 
others v. Drayton  ............................... ............. page 303

2. Contract— Shipment in  month named— Vendor 
and purchaser.-— Where a merchant agrees to sell, 
and a purchaser to buy goods, to be shipped on 
board a ship in the months of March 55? April, 
and nine-tenths are shipped in February and the 
rest in March, the shipment is not a Maroh ship
ment, and the purchaser may refuse to accept.
(H. of L., reversing Ct. of App., but affirming
Q. B. Div.) Bowes and others v. Shand and 
others.............................................................. 208, 367, 461

3. Contract —  Specific quantity o f goods— Double
quantity shipped— Mistalce— Insurance.—Where 
plaintiffs abroad agree to sell and deliver in this 
country a specifio quantity of goods upon the 
terms “ oost, freight, and insurance,” and 
through a mistake they ship double the quantity 
and send their agent a bill of lading for the double 
quantity and policy of insurance by which the 
double quantity is insured “ free of particular 
average,” the purchasers are not bound to accept 
half the amount so shipped as the goods sold, 
because the terms of the contract of sale as to 
insurance were not oomplied with. (Ct. of App.) 
Hickox and another v. Adams and another ....... 142

4. Contract —  Time — “ Ship at A .”  —  Condition 
precedent— W arranty— Right of repudiation—- 
Evidence.— Where goods are sold to arrive under 
a contract, in which i t  is said “ the ship now at 
A.,” evidence is admissible to show the circum
stances under which the contract was made, and 
that it  was of vital importance that the ship 
should be at the place named at the time of the 
making of the contract, and those oircumstances 
then bearing on the contract are questions for the 
jury, and if  they find that it  was a vital term of 
the contract that the ship should be at “ A.” at 
the time, the purchaser is entitled to repudiate 
the contraot on the ground of failure of the per
formance of a condition precedent by the vendor.
(Q. B. Div.) Oppenheim v. Eraser........................ 146

5. Passing of Property—B ills  of Lading— Vendor
and purchaser.— The delivery, by the seller of 
goods contracted to be sold, on board a vessel 
chartered by the buyer, is not a delivery to the 
buyer but to the master of the vessel as bailee to 
the person indicated in the bills of lading, and 
consequently the property in the goods does not 
pass before the signing of the bills of lading; 
hence, where the seller chooses to make out the 
bills of lading to another person, and they are 
indorsed for value to some other than the buyer, 
there is no appropriation which will entitle the 
buyer to claim the goods as against the indorsee, 
even though the contract between buyer and 
seller is that the property in the goods shall be 
the buyer’s on payment, and such goods are 
covered by funds in seller’s hands; and if the 
payment is to be by bills of exchange drawn by 
the seller upon the buyer, the buyer might in 
ordinary course, and to protect himself, have the 
bills of lading made out to his agents, and the 
master is not bound to inquire why he does so, 
and would be bound to sign them although the 
charter-party stipulated for delivery to the pur
chaser or assigns, because he, the master, would 
know nothing of the relations between the parties 
save that the shipper was acting as agent of the 
purchaser; and hence no action will lie against the 
shipper for no delivery of the cargo. (Ex.) 
Gabarron and another v. K reeft; Kreeft V. 
Thomson .......................................................................  "

6. Passing of property— B il l  of lad ing—Payment 
Refusal o f delivery.—Where goods are shipped
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on board a vessel in execution of a contract of 
sale, and the shipper takes a bill of lading “ to 
order,” for the purpose merely of securing the 
payment of the price, and not to prevent the 
goods from being considered as within the con
tract, the property in the goods passes to the 
purchaser so as to entitle him to maintain an 
action of trevor against the holders of the bills 
of lading and exchange, who refuse delivery 
after offer of payment of the price. (Ct. of App.) 
M arabita  v. The Im peria l Ottoman Bank ...page 591

7. Passing of property— Shipment against b ills  
Hypothecation.— Plaintiff had arranged with a 
merchant in Africa that the latter should pur
chase articles of produce and ship them for sale 
in this country by the plaintiff upon commission, 
plaintiff allowing the African merchant to draw 
upon him in order to purchase the articles, and 
the documents of title  of the shipments being 
hypothecated to the plaintiff so as to enable him 
to provide funds to meet the bills drawn upon him.
The day after the shipment of a cargo under this 
arrangement, the African merchant stopped pay
ment, and his liquidator gave the b ill of lading to 
the defendants with instructions not to part with 
i t  unless paid the value of the cargo. On aotion 
brought to recover back the value paid by the 
plaintiff under protest, and damages for the de
tention of the bill of lading: Held, upon demurrer, 
that the plaintiff had an equitable title to the bill 
of lading under the arrangement, and that the 
action was maintainable (Q. B. X)iv.) Lutscher
v. Comptoir d ’Escompte de Paris ............................  209

8. Passing of property— Stoppage in  transitu—  
Vendor and purchaser.—Where by the terms of a 
contract of sale the bill of lading is deliverable 
upon the vendee’s fulfilling certain conditions, 
the shipper is entitled not only to retain posses
sion of the goods under such bill of lading until 
those conditions are fulfilled, but also in case of 
the vendee’s default to dispose of the goods. (Ct.
of App.) Ogg and another v. Shuter .................... 77

9. Passing of property —  “ Cash against b i l l  of 
lading ” —Possession of vendor—Bight of vendor.
— Where a merchant in France contracts to sell 
to other merchants in England certain goods, to 
be delivered “ free on board ” and “ cash against 
bill of lading,” the vendor is entitled to retain 
possession until the purchaser complies with the 
conditions of payment, and if  on the arrival of 
the goods in England, the plaintiffs erroneously 
thinking that there had been a short shipment, 
refuse to accept the full draft presented to them 
for acceptance by the vendor’s agent, the latter 
is entitled to dispose of the goods elsewhere, and 
no action will lie against the person receiving them 
from the agent. (Ct. of App.) Ogg and another
v. S h u te r ......................................................................  77

See Stoppage in  Transitu.

SALE OF SHIP.
1. Agent— Commission— Evidence of purchase being 

effected through agent—When an agent is engaged 
to sell a ship, and it  is agreed that if  a sale is 
made to any person “ led to make such offer in 
consequence of ” the agent’s mention or publica
tion of it, the agent shall have a commission, the 
mere fact that a purchaser has been told in 
conversation by a person who had been in com
munication with the agent that the ship had been 
by them put up to auction, and not sold, is not 
in itself evidence that the purchaser has been led 
to purchase by the publication of it. (Ct. of 
App., reversing C. P. Div.) Bayley and others 
v, Chadwick.........................................................453, 543

2.

3.

Agent— Sub-agent—Accounting fo r price.—Where 
shipowner sends a ship to his agents abroad 
(Japan) for sale, and they, by reason of the im
possibility of personally pressing on the sale at 
the different ports, necessarily employ a sub
agent to sell, that sub-agent becomes the agent 
of the shipowner, and is accountable to the ship
owner for the proceeds of Bale, and cannot take 
the ship himself at the limited price, and resell 
for his own benefit at a higher rate; if  he does 
so, he is liable for the excess realised to the ship
owner. (Ct. of App.) De Bussche v. A lt. . .  page 584 
Statute of Frauds, sect. 17— Custody of sheriff—  
Acceptance and receipt.— The owner of a ship or 
other goods which are in the custody of the 
sheriff under a fi. fa . may make a valid sale thereof 
and may deliver possession thereof to the pur
chaser, so as to constitute an acceptance and 
receipt within the meaning of the 17th section of 
the Statute of Frauds. (Ct. of App.) Union
Bank of London v. Lenanton..................................... 600
Transfer of ship—Registration—Merchant Ship

p ing Act 1854— B ill of sale.— A  transfer of a ship, 
which has been built in England, but has not been 
registered as a British ship, and is not intended 
to be so registered under the Merchant Shipping 
Act 1854, sect. 19, is good, although not made 
by bill of sale under that Act. (Ct. of App.) 
Union Bank of London v. Lenanton........................  600

5. Transfer of ship— B ills  of Sale Act Ship com
pleted.—A  ship completed by her builders, and 
ready for delivery, is within the exception of the 
Bills of Sale Act, and an interest in her may be 
transferred without the instrument being regis
tered under that Act. (Ct. of App.) Union Bank 
of LondonY. Lenanton.................................................. 600

See Shipowner, Nos. 1, 2, 3.

SALVAGE.
1. Agreement— Compulsion— Setting aside as in 

equitable.— Where the master of a vessel found 
passengers of another vessel (550 pilgrims) 
wrecked on a rock in the Red Sea in fine weather, 
and refused to carry them to Jeddah for a less 
sum than ¿£4000, and the master of the wrecked 
vessel was by such refusal compelled to sign an 
agreement for that amount, and the service was 
performed without difficulty or danger, the agree
ment was held inequitable and set aside. ¿£1800 
awarded in the place thereof. (Adm. Div. and
Ct. of App.) The M edina  .................................219, 305

2. Agreement— Setting aside— Government ship—
Officers and crew— Right to reward.— Although 
the captains, officers, and crews of Government 
ships are entitled to be remunerated for salvage 
services to the same extent as officers and crews 
of merchant vessels would be rewarded under 
similar circumstances, they are not entitled to 
impose terms upon the persons whose property 
they salve, or to refuse to render assistance 
unless those terms are accepted. (Ct. of App., 
reversing Adm.) Cargo ex Woosung................50, 239

3. Agreement— Setting aside— Government ship—  
Officers and crew— Ship ’s services Merchant 
Shipping Act 1854.— An agreement so imposed 
by the captain of a Government ship upon the 
master of a ship in distress, by which the latter 
becomes bound to pay a fixed sum for services to 
be rendered, not merely by the officers and crew, 
but by the Government ship also, is invalid, as 
the services of the ship are not to be rewarded 
under the Merchant Shipping Act 1854, sect. 434.
(Ct. of App.) Id .................................................... *>0, 239

4. Agreement— Government ship— Officers and crew.
I —Semble, that the officers and crew of a Govern-
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ment ship, ordered by Government to render 
salvage assistance, with no right to make any 
agreement with the master of the distressed 
vessel as to the amount of their reward. (Ct. of 
App.) Id .......................................................page 50, 239

5. Apportionment—Agreement—Further services—
Persons entitled to share.—When persons agree 
to render a salvage service and to apportion the 
salvage in a particular way, and whilst suoh 
services are being performed, further salvage 
services are rendered, not contemplated by the 
agreement, the whole body of salvors are entitled 
to share in the reward, and not only those 
actually engaged in the further salvage opera
tions. (Adam.) The Cadiz and The Boyne .......  332

6. Apportionment— Custom— Greater rislc— Greater
reward.—Where there was a custom to share in 
salvage awards in a particular manner according 
to the ratings of the salvors on board their ship, 
but some of the salving crew had exposed them
selves to much greater risks than the rest, the 
court gave them a larger share on equitable 
principles. (Adm.) The S arah ............................  542

7. Board oj Trade vessels— Bight to salvage—Public
harbour—“ Her Majesty's ships” — Merchant
Shipping Act 1854.— The Board of Trade can 
claim salvage in respect of services rendered by 
vessels employed by them for commercial pur
poses in and about a public harbour, the pro
perty in which is vested in the Board of Trade.
The expressions “ ships belonging to Her 
Majesty,” and “ Her Majesty’s ships,” in sects.
484, 485 of the Merchant Shipping Act 1854, are 
used in their ordinary sense, and apply only to 
vessels in the Royal Navy, and, semble, those be
longing to the public service of a dependency of 
the British Crown. (Adm. and Ct. of App.)
The Cybele..............................................................478, 532

8. County Court A d m ira lty  ju risd ic tion— Property
salved under ¿81000— Amount claimed under 
¿£300.— A County Court having Admiralty juris
diction under the County Courts Admiralty Juris
diction Act 1868, has jurisdiction under sect. 3, 
in claims for salvage wherein the property salved 
does not exceed ¿81000, or in the alternative 
where the amount claimed does not exceed ¿8300. 
(Adm.) The G lannibanta .........................................  339

9. County Court A dm ira lty  ju risd ic tion—D istribu
tion of salvage —  Amount recovered w ithout 
action.— Where a sum of money under ¿8300 has 
been paid for salvage services rendered, a 
County Court having Admiralty jurisdiction has 
jurisdiction, in an action for distribution in case 
of dispute between the salvors, to apportion 
such sum among the salvors, although such sum 
has been recovered by agreement with the owners 
of the salved property and without action 
brought in the County Court. (Adm.) Id ..........  339

10. Derelict— Wreck— D rift in g  barge —  Merchant 
Shipping Act 1854.— A laden barge accidentally 
breaking loose from her moorings in the river 
Thames, and drifting about with no one on 
board, is not derelict, and consequently not 
“ wreck”  within the meaning of the Merchant 
Shipping Act 1854 (17 &  18 Yict. c. 104), and 
persons finding her and mooring her in safety 
are not precluded from recovering salvage for so 
doing by reason of their neglecting to comply 
with the provisions of the 450th section of the 
above Act, and deliver the barge to the receiver
of wreck. (Adm.) The Zeta ................................. 73

11. Engagement to render assistance—Lying by ship 
— Right to reward— Service completed by another 
ship.— Where a ship is engaged to render assist

ance to another ship in distress, without any 
fixed sum being agreed upon, and does remain by 
ready to give assistance, she cannot be deprived 
of her right to reward by reason of another 
vessel offering and being engaged to tow for a 
less sum than the former ship is willing to 
acoept, but will be entitled to recover a fair sum 
which w ill remunerate her for the services 
rendered, and compensate her for the loss she 
has sustained. (Adm.) The Maude ........... page 338

12. Government ship— Bombay Government—Ser
vices of ship— Merchant Shipping Act 1854—  
Leave to proceed.— A vessel owned by the Bombay 
Government, and manned by uncovenanted 
servants of that Government, whose officers 
carry no Queen’s commission, is a “ ship be
longing to Her Majesty within the meaning of 
the Merchant Shipping Act 1854, and no salvage 
reward is recoverable in respect of servioes 
rendered by such a vessel, and it  is necessary for 
her officers and crew to obtain the consent of the 
Lords of the Admiralty in writing before 
bringing an action for salvage. (Adm. and Ct. of 
App.) Cargo ex Woosung ................................  50, 23J

13. Lien on cargo—Employment by master—L ia 
b ility  o f holder of b il l of lading.—A person 
who is by the master of a stranded ship placed 
in possession of ship and cargo for the purpose 
of saving the cargo, and who saves the cargo by 
his exertions, has a lien upon the cargo for his 
charges, which are in the nature of particular 
average on the cargo, and the holder of the bill 
of lading, whose agent induces suoh person to 
deliver up the cargo on a promise to pay such 
charges, is liable for them. (Q. B. Div.) K in g 
ston v. W endt..............................................................

14. L ife  salvage— Cargo—L ia b ility  to contribute—
Merchant Shipping Act 1854.— When life salvage 
is performed, cargo, subsequently salved from 
the same vessel as the lives, but by persons 
wholly distinct from the life salvors, is liable to 
contribute towards the payment of the reward 
due to the life salvors under the provisions of 
the Merchant Shipping Act 1854, sect. 458. 
(Adm. Div.) Cargo ex Schiller ............................  22b

15. L ife  salvage— Cargo subsequently salved— Con
tribu tion—Merchant Shipping Act 1854.— Where 
life salvage is performed, cargo subsequently 
salved from the same vessel as the lives, but by 
persons employed by the owners for the purpose 
and wholly distinct from the life salvors, is liable 
to contribute towards the reward due to the life 
salvors under the provisions of the Merchant 
Shipping Act 1854, sects. 458, 459. (Ct. of 
App.) Cargo ex Schiller .........................................

16. Life salvge— Cargo saved—Ship lost—L ia b ility  
to contribute.—Where lives and cargo have been 
salved from a ship, but the ship has been totally 
lost, the owners of the cargo are liable to pay 
salvage in respect of the lives, and the owners of 
the lost ship are not liable to contribute to such 
payment. Life salvage awards can only be made 
out of the res salved, and not against owners of 
a ship personally. (Adm.) Specie ex Sarpedon

17. Life saluage—Persons ivrecked and ashore. - 
There is no salvage of life entitling a ship to 
recover reward in the Admiralty Court where 
the ship takes off from an island on a barbarous 
but inhabited coast a ship’s crew and passengers 
who have been wrecked there, but have been 
previously got ashore in safety, and who although 
suffering from want of water and exposure, are
in no immediate danger. (Adm.) Cargo ex ^  
Woosung ...... ..............................................................



MARITIME LAW  CASES 631

SUBJECTS OF CA8ES.

18. Naval officer commanding on station— Transport
officer— Right to share.—The senior naval officer on 
a station sending out of harbour a transport with 
her own crew and a number of men from one of 
Her Majesty’s ships{ for the purpose of rendering 
assistance to and towing into harbour a ship in 
distress, is entitled to share in the sum awarded 
for the service, and the naval officer (being also 
the transport officer of the station) who com
mands the men from H. M .’s ship is to be con
sidered so far in charge of the whole expedition 
that he is entitled to reward in that capacity. 
(Adm.) The N ile  .............................................page 11

19. Practice —  Affidavits of value —  Evidence. —
Where, in a salvage action, defendants have filed 
affidavits of value of their ship, freight, and cargo, 
which values have been accepted and agreed to 
by the plaintiffs, the defendants will not be al
lowed at the hearing to give evidence to decrease 
the values. (Adm.) The Hanna  ........................  503

20. Practice—Appeal— Costs.— A successful appel
lant in a cause of salvage will get his costs of 
appeal, following the ordinary custom of the 
Court of Appeal, notwithstanding the former 
practice in the Privy Council, in such appeals, to 
the contrary. (Ct. of App. from Adm.) The
C ity of B e rlin ..............................................................  491

21. Practice —  Costs — Separate actions. —  Where
separate salvage suits have been unnecessarily 
prosecuted, the court will only allow one set of 
costs, and direct the amount allowed to be dis
tributed rateably amongst the plaintiffs in the 
separate suits. (Adm.) The Sarah .................... 542

27. Practice —  Pleading—Inform ation leading to 
employment.—A paragraph in a statement of 
claim for salvage stating that by rendering the 
salvage service the salving vessel had been pre
vented from obtaining information which would 
have resulted in profitable employment, ordered
to be struck out. (Adm.) The Cybele .......page 478

28. Practice— Salvage su it— Towage service—Decree.
— In  a salvage suit, in which there has been no 
tender made by the defendants, a court of Ad
miralty cannot, on finding that no salvage service 
has been performed by the plaintiffs, and their 
services were mere towage, make a decree for the 
amount of towage due to the plaintiffs. (P.C.)
The Strathnaver........................... ............................... H 3

29. Practice— V aria tion of decree —  Mistake in
values—Reduction of amount awarded.— Where 
the Admiralty Court has made a decree awarding 
salvage upon values furnished by the respective 
owners of the ship, freight, and cargo, and 
accepted by the salvors, and afterwards it  is 
discovered by the owner of cargo that he has 
been ordered to pay upon the value of the cargo 
without deducting the freight due upon delivery, 
the court has power to, and will if i t  sees fit, 
reduce the amount of salvage, and vary the pro
portions payable by the respective owners. 
(Adm.) The James Armstrong ................................  46

30. Services— Carrying infoi'mation of loss.— Carry
ing information to a vessel which enables her to 
render a salvage service is itself a service in the 
nature of salvage, and w ill be rewarded accord
ingly. (Adm.) The Sarah ..................................... 542

22. Practice—Appeal— Tender under ¿250—Amount
decreed or ordered—County Courts A dm ira lty  Juris
diction Act 1863 (31 4*32 Viet. c. 71).—No appeal 
lies from the decision of a County Court in a 
salvage ca/use where there is a tender of less than 
¿250, and that tender is upheld, the amount ten
dered being the amount “ decreed or ordered ” 
within the County Courts Admiralty Jurisdiction 
Act 1868 (31 & 32 Yict. c. 71), s. 31. (Adm. 
Div.) The Fyenoord..................................................  218

23. Practice— Appeal —  Increase of award.— The
Court of Appeal w ill increase the amount of a 
salvage award, if in their opinion, considering the 
value of the property salved and of the salving 
vessel the award of the court below is insuffi
cient. (Ct. of App. from Adm.) The C ity of 
B erlin  ...........................................................................  491

24. Practice—Apportionment— Agreement.— Where
salvors have entered into an agreement as to the 
apportionment of salvage, which in the opinion 
of the court is equitable, and not obtained by 
coercion, the court will uphold the agreement and 
apportion the salvage awarded in accordance 
therewith. (Adm.) The James Armstrong ....... 46

25. Practice—Arrest—Demurrage —  Damages and
costs— Bona fide action.— Defendants in a salvage 
suit have no right to recover damages for de
murrage against plaintiffs, who, having bond fide 
and through mere error of judgment arrested the 
defendant’s vessel, and carried on the suit to 
recover reward for their alleged salvage services, 
are held to have performed no salvage, bnt mere 
towage services. (P.C.) The Strathnaven ....... 113

31. Services— Providing navigation— Infected ship.
— The loan of a navigator to a vessel in distress 
by reason of her own navigators being incapa
citated by an infectious disease, is a salvage 
service on the part of the ship lending the navi
gator. I t  is a salvage service of a very high 
order on the part of a salvor to go on board an 
infected vessel and navigate her. (Adm.) The 
Skiblander ................................................................... 556

32. Towage— Definition of salvage.— Towage ser
vices (as distinguished from salvage services) are 
work done by one vessel in towing another to 
expedite her voyage, where nothing more is re
quired than the accelerating her progress; and 
where a vessel is in neither actual nor imminent 
probable danger, another vessel engaged to tow 
her renders towage and not salvage services. 
(P.C.) The Strathnaven .........................................  113

33. Transport —  Government charter —  Right to
salvage.— A ship chartered to Government as a 
transport under a charter-party in the ordinary 
form used by Government for chartering ships in 
time of war, is not demised to the Government in 
a way which deprives her owners of the right to 
salvage reward for services rendered by her 
under the directions of the Queen’s naval officers 
commanding at the place where she is stationed. 
(Adm.) The N ile  ...................................................... H

SEAMEN.

See Protection of Seamen— Wages— Wrongful 
Dismissal.

26. Practice— Judgment debts—Interest— Costs.—  
Since the incorporation of the High Court of 
Admiralty in the High Court of Justice, an award 
of salvage is a judgment debt, and as such bears 
interest from the date of entry of judgment, the 
taxed costs bearing interest from the date of 
signing of the allocatur. (Adm.) The Jones 
Brothers ....................................................................... 478

SEA TRANSIT.
See Carriage of Goods, No. 20.

SEAWORTHINESS.
See Carriage of Goods, Nos. 6, 7, 22, 23—

Charter-party, No. 22—M arine Insurance, Nos. 
! 21, 24, 31.
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SECURITY FOR COSTS.

See Collision, Nos. 33, 34, 38— Practice, No. 23.

SECURITY FOR COUNTER-CLAIM.

See Collision, No. 38.

SERVICE.

See Practice, Nos. 25, 26, 27.

SEVERANCE OF ACTION.

See Collision, No. 38.

SHARE OF PROFIT.

See Shipowner, No. 6.

SH ER IFF.

See Sale of Ship, No. 3.

S H IP B U ILD IN G  CONTRACT.

See Shipowner, No. 7.

S H IP M E N T OF GOODS.

See Carriage of Goods, No. 21— Sale of Goods,
No. 2.

S H IP M E N T, T IM E  OF.

See Sale of Goods, No. 2.

SHIPOW NER.
1. Bond dde purchaser of shares— Fraud of vendor 

—O riginal owner— Registered owner.—An original 
owner of shares in a ship cannot enforce his title  
to those shares against a registered owner who 
has purchased them bond fide  for value from a 
person whose name was on the register as owner, 
even though such person had been registered 
through fraud on the original owner. (Adm.)
The Horlock....................................................... ..page 421

2. Bond fide purchaser of shares— O rig ina l owner
— Registered owner— Action— Defence o f frau d —  
Pleading— Demurrer.—A statement of defence 
alleging fraudulent registration of the plaintiff’s 
predecessor in title was demurred to, and the 
demurrer sustained, on the ground that a fraudu
lent registration on the part of an intermediate 
transferee is no defence to an action for posses
sion by a bond fide purohaser for value, without 
notice of the fraud. (Adm.) I d ............................ 421

3. Claim fo r  account and sale— Mortgagee’s r igh t—
Where a part owner of ship institutes a suit 
against the ship claiming as against his co
owner an account and a sale of the ship, a 
mortgagee holding a mortgage, which would not 
be satisfied by a sale of the ship, is entitled, on 
intervening in the suit, to a release of the ship 
and to his costs from the time of his claiming 
the release. (Adm.) The Eastern Belle ...........  19

4. Ownership action —  In ju n c tio n — Dealing w ith
shares pendente life.—An injunction granted ex 
parte, on application of the plaintiff to prevent 
defendant dealing, and to restrain the registrar 
of shipping from registering any dealings, in 
shares of ship the subject of a co-ownership 
action pendente lite . (Adm.) The Horlock.......  421

5. Practice— Co-ownership action in  rem— Default 
in  appearance— Joinder of defendant—Accou/nts—  
Reference— Costs.—Where an action is brought in  
rem against a ship by the owners of certain

shares therein claiming possession andan account 
against the managing owner, and the latter makes 
default in appearing, the court will order such 
managing owner to be joined as a defendant, so 
that his accounts may be investigated, and will 
give possession to the plaintiffs if they hold a 
majority of shares; but will not order before 
the reference, a sale of the defendant’s shares to 
satisfy the plaintiffs’ costs and any sum found 
due at the reference. (Adm.) The Native 
Pearl ...................................................................page 515

6. Registered managing owner— Master having 
control—Agreement as to profits—L ia b ility  fo r 
negligence—Merchant Shipping Act 1875.— The 
owner of a ship, who, by a verbal agreement, 
gives up all control over her to the captain, but 
retains aright to one-third of the net profits, and 
is subsequently to the agreement registered as 
“ managing owner ” under the Merchant Ship
ping Act 1875, is liable for the negligent manage
ment of the vessel by the captain, although 
occurring during her employment under a 
charter-party of which the owner knew nothing. 
Fraser v. March (13 East, 238) distinguished.
(C. P. Div.) Steel v. Lester and Lilee .................... 537

7. Shipbuild ing contract— Company— Payment by 
instalments— Shares—Mode of payments— Con
tract—A uthority  of directors.— Shipbuilders con
tracted with a trading company to build for them 
a steamer, to be paid for by instalments at 
different stages of the vessel’s progress, one- 
tenth of the whole to be paid in fully paid-up 
shares in the company at par, on delivery of the 
ship. A t a meeting between the directors of the 
company and the shipbuilders on the day that the 
above contract was signed, the latter having 
raised an objection to receiving any part of the 
purchase-money in shares, the chairman and the 
managing director of the company, who together 
formed a firm carrying on a separate business as 
cotton brokers under the title of C. G. and ,Co., 
gave them the following letter, dated the same 
day : “ We hereby beg to say that we shall do 
our best to dispose of the stock we propose that 
you shall take in payment of the last instalment 
of the steamer, this day contracted for with you.
I t  is not our expectation that we shall have to call 
upon you to take up these shares.”  This was 
signed “ C. G. and Co.” Before the delivery of 
the ship an individual member of the firm of 
shipbuilders applied for some shares in the com
pany on his own account, and the company 
declined to allot any to new applicants except at 
5 per cent, premium. No shares were allotted to 
the shipbuilders until three years after the 
delivery of the ship, when the company was 
about to wind-up. Held, first, that, in the 
absence of express authority or some evidence of 
ratification, the letter of C. G. and Co. did not 
bind the company; secondly, that the ship
builders having from the time of the delivery of 
the ship insisted upon payment of the last instal
ment in cash, the company were not bound at 
that time to allot them shares ; and thirdly, that 
the duty of C- G. and Co. as regards disposing 
of the shares did not arise until they were due, 
viz., on the delivery of the ship, and therefore 
that a resolution of the company to issue no 
shares except at a premium, before the delivery 
of a ship, was no evidence as against C. G. and 
Co. that they did not do their best to dispose of 
the shares; and that C. G. and Co. having in no 
way prevented shares being allotted to the ship
builders on or after delivery of the ship, no duty 
arose on their part until such allotment. (C. P- 
Div.) M cM illan  and Son v. Liverpool and
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Texas Steamship Company (Lim ited) and C. !
Grimshaw and Co...............................................page 579

See Damage, No. 5— National character—
Unseaworthy Ships— Wreck.

SH IP PIN G  DOCUMENTS.
See Sale of Goods, Nos. 6, 7.

SH IP ’S HUSBAND.
See Necessaries, No. 4— Shipowner, No. 6.

SH IP W R IG H T.
See Master's Wages cmd Disbursements, N  o 9.

SIGNALS.
See Collision, Nos. 15, 16, 17,19.

SPEED.
See Collision, No. 54.

STEAM SHIP.
See Carriage of Goods,Nos., 18, 20— Collision, Nos.

45, 50, 51j 52, 54, 55, 56, 57, 58, 59— Damages.

STEAM TUG.
See Collision, No. 59— Thames Navigation.

STEVEDORE.
See Carriage of Goods, No. 21.

STOPPAGE IN  TRANSITU.
1. B il l  of lading—Assignment of—Past considera

tion good—Defeat of rig h t to stop.—The transfer 
of a h ill of lading for a valuable consideration 
defeats the right of stoppage in  transitu , and it  
makes no difference that no part of the considera
tion for the transfer arose out of such a b ill of 
lading. Hence, where an advance is made on the 
promise of security to be given, and a bill of lad
ing is afterwards deposited to cover such advance, 
there is a good transfer of the bill of lading 
which will defeat the right of stoppage. (Ct. of 
App., reversing Q.B.lLeask v. Scott..............352, 469

2. Cesser of r ig h t—Place of destination— B ills  of 
lad ing—Documents.—Where goods are shipped 
“ to L . consigned to order for account and risk of 
W . and Co., of B.,’’ and the consignors send to 
their agents in L. bills of exchange and shipping 
documents, and the bills are accepted by W . and 
Co., who thereupon receive the shipping docu
ments, L. is the place of destination of the 
goods, and the transaction is complete on signing 
the bills of exchange and handing over the docu
ments ; the right to stop in  transitu  ceases at L. 
(Bank.) Be W hitworth and Co.; ex parte  
Blackburn ; Ex parte Gibbs and Co........................  74

3. Sale here fo r shipment abroad—Lien on b ills  of
lading and each shipment— Bankruptcy— Right 
to stop.— Where goods are sold by a merchant in 
B. to a merchant in London under a written 
agreement, by which the goods are to be sent to 
the purchaser, who is to ship them direct to 
named consignees abroad, for sale on his own 
account, and the vendor is to have a lien on the 
bills of lading and each shipment; and goods are 
consigned to the purchaser, who ships them and 
then becomes bankrupt without having had the 
bills of lading, the agreement does not deprive 
the vendor of his right to stop in  transitu , and 
the transitus  does not end in London, but con
tinues until the goods reach their destination 
abroad. (Ct. of App.) Ex parte Watson, Re 
Love...............................................................................  396

4. Wharfinger acting as agent for consignor and 
consignee— Bankruptcy of purchaser—Right to 
stop.—Where a consignor sends goods by ship to 
a consignee, and they are delivered by the ship 
to a wharfinger, who acts on the part of both 
carrier and consignee, and whose business it  is to 
collect the freights, and not part with the goods 
until they are paid for, and also to act as 
wharfinger and carrier for the consignee, and the 
consignee commits an act of bankruptcy upon 
which he is adjudicated bankrupt, and the con
signors, as unpaid vendors, claim the goods in 
the hands of the wharfinger before they are 
claimed by the trustee in bankruptcy, the right of 
stoppage in  transitu  is not lost. (Bank.) Ex 
parte B arrow ; Re W orsdell............................page 387

STRANDING.
See Discipline, No. 2.

SUING AND LABOURING.

See Marine Insurance, No. 2,

SUPREME COURT OP JUDICATURE ACTS.

See Practice.

SUPREME COURT RULES.

See Practice.

TEN D ER .
See Salvage, No. 22.

TE R M IN A TIO N  OP RISK.
See M arine Insurance, Nos. 9, 23, 29.

THAM ES N A V IG ATIO N.
Barge in  tow— Licensed lighterman— Thames 

Watermen and Lightermen Act.—Barges in tow 
of a steam tug in the river Thames are being 
“ worked or navigated ” within the meaning of 
the Thames Watermen and Lightermen Act 1859 
(22 & 23 Viet. 0.33), sect. 66, and must under 
that section have a licensed lighterman on board 
and in charge. (C. P. Div.) Elmore and 
another v. H unter .....................................................  555

T IM E  POLICY.
See Marine Insurance, No. 23, 24.

TOTAL LOSS.
See Collision, No. 39— Marine Insurance,

Nos. 13, 14, 25,26.

TOWAGE.
See Salvage, No. 32.

TRANSFER OP SHIP.
See Sale of Ship, Nos. 4, 5.

TRANSPORT.
See Salvage, Nos. 18, 33.

TRESPASS TO REALTY.
See Damage, Nos. 1, 2.

T R IN IT Y  OUTPORT.
See Collision, No. 7.

UNSEAW ORTHINESS.
See Carnage of Goods, No. 6, 22, 23— Charter- 

party , No. 22—M arine Insurance, Nos. 21,
31.
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U N  SB AW  ORTH Y  SHIPS.
1. Merchant Shipping Act 1873, sect. 12— Com

p la in t— Wording of.—It  is not necessary that the 
complaint, made to the Board of Trade as to the 
condition of a ship under sect. 12 of the Mer
chant Shipping Act 1873 (36 & 37 Viet. o. 85), 
should state that the ship “ cannot proceed to 
sea without serious danger to human life,” hut it  
is sufficient if by reasonable inference it  can be 
ascertained from the wording of the complaint 
that this in fact is the case. Neither is it  neces
sary that the report made upon a survey ordered 
by the Board should so state, but it  is sufficient 
if  i t  can be ascertained by reasonable inference 
therefrom that this is in fact the case (a) (C. P.) 
Div.) Lewis v. Gray .................................... Vage 136

2. Merchant Shipping Act 1873— Detention of ship 
—Survey—Reasonable time.— Semble, that if  the 
first survey held by the Board is unsatisfactory 
or insufficient, a second survey may be held, but 
that the Board, cannot upon an order for the 
detention of a ship for the purpose of holding a 
survey, justify a detention beyond what is reason
ably necessary for that purpose. (C. P. Div.)
Id .................................................................................... 136

VALUES.
See Salvage, No. 19.

VENDOR AND PURCHASER.
See Marine Insurance, No. 13— Sale of goods— 

Stoppage in  Transitu.

V IA T IC U M .
See Wages, No. 4, 7.

V IC E -A D M IR A L TY  COURTS.
See Collision, Nos. 40, 41.

VOYAGE POLICY.
See Marine Insurance, Nos. 23, 29.

W A G E R IN G  POLICY.

See Marine Insurance, No. 30.

WAGES.

1. Allotment note— Owner— Chartered ship—Mer
chant Shipping Act 1854, sect. 169— L ia b ility  of 
registered owner.— The registered owner of a ship, 
who charters his ship to a charterer, so that the 
latter, having the sole use of the ship, finds the 
stores, pays the crew’s wages, does repairs, and 
appoints the master, the owner only paying insur
ance on the ship, and having a lien on the 
cargo and freight for the hire, is not “ the 
owner or any agent, who has authorised the draw
ing of the note” within the meaning of sect. 169 
of the Merchant Shipping Act 1854, so as to be 
liable at the instance of the wife of a sailor upon 
an allotment note signed in her favour by the 
master and her husband. (Q. B. Div.) Meiklereid 
(app.) v. West (resp.).................................................  129

2. County Court A dm ira lty  ju risd ic tion— Share of 
hshi/ng adventure— Contract of wages.— A contract 
that a master mariner shall take a share of a 
fishing adventure and bear a share of certain dis
bursements is a contract of wages by the general

(a) The M erchant Shipping A ct 1873, sect. 12 is now re
pealed by the M erchant Shipping A ct 1876, bu t the la tte r A ct 
contains in  sects. 6 and 12 provisions s im ila r to  those con
tained in  sect. 12 o f the form er A ct.—E d.

law maritime, independent of the Merchant Ship
ping Amendment Act 1878 (36 & 37 Viet. c. 85), 
s. 8; and jurisdiction over such a contract is con
ferred on County Courts having Admiralty Juris
diction Act 1868 (31 & 32 Viet. c. 71), s. 3, sub-sect.
2. (Adm.) The Blessing................................ page 561

3. Decree— Wages after action.— A seaman who 
commences an action in  rem for his wages cannot 
have a decree in that suit for wages or subsistence 
money after the date ot the commencement of the 
suit, although retained in the service of the ship by 
the master; but he will be entitled to an allowance 
in the way of costs for detention and subsistence 
money from the commencement of the suit to the 
date of the decree. (Adm.) The C a ro lin a .......  141

4. Foreign seamen— Discharge—Passage home—
Consul’s certificate.— Foreign seamen discharged 
in Great Britain and recovering wages in a suit 
against the foreign ship in which they have served 
are not entitled as of course to their passage money 
home, but will obtain it  when their consul certi
fies they have gone or are about to go home. 
Semble, their shipping in another vessel as sea
men, even for the voyage home, would disentitle 
them. (Adm.) The Raffaelluccia ........................  505

5. Practice— Default o f appearance— Ship sold—
Waive of proceedings.—Where a ship has been 
sold in a cause in which no appearance has been 
entered, and the proceeds remain in the registry, 
all preliminary proceedings in a cause of wages 
may be waived, and the money due paid out of 
court. (Adm.) The Ju lina  ................................  264

6. Practice— Claim of foreign consul—Payment—
The court will not pay the money to a foreign 
consul at his request, but will require the solicitor 
of the parties to satisfy any claims the consul may 
have before receiving the money. (Adm.) The 
J u l in a ...........................................................................  264

7. Practice—Foreign ship—Arrest—Bottomry action
— Default o f appearance— Payment by bondholder 
—When a foreign ship is under arrest, and no ap
pearance is entered for her, the court will allow 
the payment of wages and viaticum  out of freight 
in the hands of a plaintiff in a bottomry suit, and 
order the discharge of the crew, although there is 
no suit instituted for their wages (Adm.) The 
B ridgw a te r..................................................................  506

See Master’s Wages and Disbursements.

W ARRANT.

See Carriage of Goods, Nos. 6, 23— Charter-party,
Nos. 22, 24—Marine Insurance, Nos. 21, 31— Sale 
o f Goods, No. 4.

W HARF.

See Navigable River.

W H A R FIN G E R  

See Stoppage in  Transitu, No. 4.

W IN D IN G -U P .

See Master’s Wages and Disbursements, No. 2.

W O R K IN G  DAYS.

See Charter-party, No. 12.

W RECK.

Removal of wreck—Harbours,Docks,andPiers Clauses 
Act— Owner— Insurer.— Where a harbour master



MARITIME LAW OASES. 635

SUBJECTS O i CASES.

removes a wreck of a ship obstructing the harbour, 
the person who was owner at the time of the 
wreck is liable as “ owner ” under the Harbours, 
Docks, and Piers Clauses Act 1847, sect. 57, 
and not insurers of the ship who have paid for a 
total loss between the loss and the removal 
(Ct. of App.) The E a rl of Eglington v. Norman
and another..........................................................page 471

See Salvage, No. 10.

WRECK COMMISSIONER.
See Discipline, No. 2.

W R IT .

See Practice, Nos. 25, 26, 27.

W RONGFUL DISMISSAL.

A dm ira lty  ju risd ic tion— County Court jurisdiction.
—A claim for damages for wrongful dismissal of 
a seaman is within the cognisance of a court 
having original Admiralty jurisdiction, and, 
semble of a County Court having Admiralty 
jurisdiction by statute. The Blessing...........page 561




